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ttm  loeatton  of  a  mining  dalm  li  made  both  by  poitinc  DotScca  aat  I9 
flzad  objoeta  soch  as  treea,  shafta,  and  dltehaa  on  or  n«ar  Its 
boondarlM^  in  an  aetkm  between  two  companlea  InvolTlng  the  title  to 
n  portion  of  the  groand  witnesses  are  not  oanllned  in  their  teatlaiony  to  a 
■tatement  of  the  contents  of  the  notices  hat  may  alio  state  whethar  the  loca- 
tin  mada  inelnded  the  ground  in  dlspnte. 
I  aaiM  rales  of  law  relating  to  estoppel  to  pol*  apply,  to  mining  ground  as  any 
other  real  aatmta  claimed  andar  a  aimllar  kind  of  tltla. 


Appxal  from  the  District  Court  of  the  Fourteenth  Judieial  Die- 
trict,  Oounty  of  Nevada. 

Plaintiffa  and  defendants  oi^med  mining  claims  adjoining  each 
other  upon  which  they  had  heen  at  work  for  several  years.  A 
dispute  arose  as  to  the  precise  location  of  the  boundary  line  be- 
tween them. 

On  the  trial  it  appeared  from  the  evidence  that  plaintiffs  had  at 
various  times  performed  labor  on  &e  disputed  ground  by  running 
drifts  into  it  and  performing  other  work  iQMm  it,  and  that  the  f aet 
fliat  pl«<«*itf*  were  performing  such  labor  was  ptobably  known  to 

lU] 


I 


12      .     SUPREME  COUET  — JULY  TERM,  1868. 

Kelly  9.  Taylor. 

defendants,  and  that  defendants  had  not  notified  plaintiffs  to  oease 
such  work. 

Plaintiffs  had  judgment  in  the  Court  below  and  defendants 
appealed. 

SearU  &  NUes,  tot  Appellants. 

The  doctrine  of  estoppel  hj  the  act  or  silence  of  an  owner  of 
real  estate  has  been  fully  and  dearly  settled  by  this  Court  in  a 
series  of  decided  cases.  We  need  only  refer  to  the  principles  laid 
down  in  those  cases  to  see  the  error  of  the  instructions  given  by 
the  Court. 

In  the  first  place  it  was  manifestly  erroneous  to  say  that  in  this 
regard  a  different  rule  applied  to  mining  daims  from  tliat  appli- 
cable to  other  species  of  real  estate. 

But  the  chief  objection  to  the  instruction  is,  not  to  that  part  of 
it  which  asserts  that  a  different  rule  exists,  but  to  that  part  which 
announces  what  the  rule  is. 

1st.  The  instruction  does  not  presuppose  that  the  party  so  enter- 
ing is  anything  more  than  a  mere  naked  trespasser.  We  have 
supposed  and  this  Court  has  held  that  the  fraud  which  creates  an 
estoppel  ''  only  exists  where  the  owner  knows  that  the  other  peiv 
son  is  malring  the  expenditures  under  the  hona  fide  reasonable 
belief  that  he  is  the  owner  of  the  property.**  (McOarrity  v. 
ByingUm,  18  CaL  431.)  This  element  the  instruction  entirely 
oxnittod. 

2d.  Again^  for  au^t  appearing  in  the  instrudion,  the  tree- 
passer  may  have  as  perfect  and  thorough  a  knowledge  of  the  nature 
and  eottent  of  the  owner^s  claim  as  the  owner  himself. 

8d«  Again,  althou^  the  boundaries  of  the  claim  are  not  visibly 
marked  (as  tlie  instruction  supposes),  yet  the  trespasser  may  have 
ample  means  otherwise  to  ascertain  tiie  true  title  aiid  ownership  of 
Ibe  property.  There  may  be  a  deed  recorded,  describing  the  land 
by  oonrses  and  distances,  or  some  local  mining  rule  or  custom  may 
provide  for  a  local  record  of  description  to  take  the  place  of  stakes 
and  landmarks. 

:  4th.  In  the  ease  of  Boggs  v.  'The  Hereed  Mining  Co.,  where 
tlie  doctrine  of  estx>ppel  tn  pais  was  fully  discussed,^  it  was  said 
that  by  ih^  appliea^on  of  the  principle  it  must  appear: 
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1.  That  the  party  makiiig  the  admission  by  his  decIaratioBB  or 
oonduct  was  apprised  of  the  true  state  of  his  own  title. 

2.  That  he  made  the  admission  with  the  express  intentioa  to 
deceive  or  with  such  careless  and  culpable  n^Ugenoe  as  to  amotint 
to  oanstructive  fraud. 

S.  That  the  other  party  was  not  only  destitute  of  all  knowledge 
of  the  true  state  of  the  title,  but  of  the  means  of  acquiring  such 
knowledge. 

4.  That  he  relied  directly  upon  audi  admission  and  will  be 
injured  by  allowing  its  truth  to  be  disproved. 

Of  these  requisite  elements  to  constitute  an  estoppel  the  instruc- 
tion we  are  considering  does  not  contain  one;  unless^  perhaps,  the 
first,  if  the  word  ^Omowingly ''  may  be  construed  to  mean  in  its 
connection  a  knowledge  of  his  own  title  on  the  part  of  the  owner. 
{Boggs  v.  Merced  M.  Co.,  14  CaL  367.) 

Henry  K.  Mitchell,  for  Respondents. 

The  first  part  of  this  instruction  is  explained  by  that  which 
immediately  follows^  and  oould  not  therefore  mdslead  the  jury,  or 
prejudice  any  of  the  rights  of  def endantsy  unless  the  matter  in 
explanation  is  erroneous. 

The  explanatory  part  of  this  instruction  contains  all  that  is  requi- 
site to  create  a  complete  estoppeL  The  expenditure  of  money  in 
running  the  tunnels,  the  knowledge  of  defendants  of  the  claim  of 
title  of  plaintiffs,  the  fraud  of  defendants  in  permitting  plaintiffs  to 
make  such  expenditure  of  money  under  the  hona  fide,  reasonable 
belief  that  they  were  the  owners,  are  all  included  in  the  instruc- 
tions given,  when  taken  together.  Keither  does  such  instruction 
necessarily  give  to  the  opposite  party  the  character  of  treepasser. 
The  same  was  given  under  the  circumstances  of  the  case  as  estab- 
lished by  the  evidence,  and  the  jury  in  considering  the  instruction 
also  took  into  consideration  the  evidence. 

The  rule  is  not  applicable  to  trespasserB  upon  lands,  for  liie  rea- 
son that  they  can  ascertain  the  rights  of  any  person  by  examina- 
tion at  the  Recorder's  Office.  But  in  mining  daime,  in  the  years 
1852-1856,  and  even  later,  no  recordation  was  required.  !For 
aught  this  Court  or  the  Court  below  can  detmrmise  from  t^  evi- 
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deoyoe,  the  grcnmd  in  diq^ute  waa  not  within  any  mining  district; 
neither  were  there  any  laws  or  regulations  of  miners  requiring  a 
recordation.  We  presume  that  snch  was  the  meaning  of  the  Court 
in  saying  that  a  different  rule  prevailed  as  to  mining  claims.      • 

But  again,  we  contend  that  the  instruction  comes  within  the 
decision  in  the  case  of  Boggs  v.  Merced  Miming  Co.:  1st.  The 
defendants,  by  their  conduct,  were  apprised  of  the  true  state  of 
their  title.  The  evidence  of  defendants  and  their  sworn  answer 
show  the  fact  2d  The  acts  of  defendants,  if  they  permitted 
plaintiffs  to  proceed,  and  at  great  expense  run  tunnels  in  the  dis- 
puted ground,  well  knowing  plaintiffs'  daim  of  tide,  is  sufficient 
evidence  to  amount  to  a  constructive  fraud. 

Obookhb,  J.,  delivered  the  opinion  of  the  Court  —  Cope,  C.  7., 
concurring. 

This  is  an  action  to  recover  possession  of  certain  mining  ground, 
and  damages  for  injuries  thereto.  The  plaintiffs  and  defendants 
were  each  the  owners  of  adjoining  claims,  and  there  was  a  dispute 
between  them  respecting  the  location  of  the  division  line,  by  which 
a  portion  of  the  mining  ground  was  claimed  by  both  parties.  The 
plaintiffs  had  previously  run  their  tunnel  into.and  mined  out  a  por- 
tion of  the  disputed  ground,  which  was  known  to  the  defendants. 

On  the  trial  one  Clark  testified,  as  a  witness  for  the  plaintiffs,  as 
to  the  acts  of  those  who  originally  located  the  ground  claimed  by 
the  plaintiffs,  showing  the  posting  of  notices  and  the  location  of  cer- 
tain trees  which  marked  the  boundary  lines,  and  of  certain  ditches 
and  a  abaft,  and  the  location  of  the  lines  in  relation  thereto.  He 
was  then  a^ed:  '^Did  the  location  you  made  include  the  ground 
in  dispute  ? ''  To  whidi  the  defendants  objected  on  the  ground  that 
the  testimbny  showed  that  the  location  had  been  made  by  notices, 
and  that  they  were  the  best  evidence  of  the  extent  of  the  location. 
The  objection  was  overruled,  and  the  defendants  excepted.  The 
question  was  a  proper  one.  The  location  does  not  seem  to  have 
been  made  by  notices  alone,  and  it  was  clearly  proper  for  the  wit- 
ness, after  stating  the  location  of  the  lines  of  the  dairn^  to  state 
whether  those  lines  included  the  ground  in  controversy. 

After  the  evidence  waa  dosed  the  Court  instructed  the  jury  as 
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foIlowB:  ^  That  in  the  matter  of  estoppel  a  different  rule  applies 
tomining  elaims  from  that  applicable  to  other  speoies  of  real 
estate;  that  an  owner  of  a  mining  claim,  the  boundaries  of  which 
are  not  visibly  marked,  shonld  notify  strangers  entering  npon  it 
of  the  nature  and  extent  of  his  daim,  and  if  he  knowingly  permits 
persons  to  enter  npon  his  claim  and  expend  money  in  working  and 
improving  it,  withont  notifying  snch  persons  of  his  title,  he  is 
thereby  estopped  from  setting  np  such  title  as  against  them." 

The  first  branch  of  this  instroction  is  erroneoua  The  rules  of 
Uw  relating  to  estoppel  in  pais  apply  to  mining  ground  llie  same 
as  any  other  real  estate  claimed  under  a  similar  kind  of  title.  The 
rest  of  the  instruction  is  also  erroneous,  as  it  omits  entirely  several 
important  and  essential  qualifications  of  the  rule  upon  this  subject, 
Thus  it  should  state  that  the  party  entering  did  so  under  a  claim 
of  right  or  title,  and  that  -the  true  owner  remained  silent  under 
such  circumstances  that  his  silence  operated  as  a  fruad  upon  the 
other  party,  and  that  the  latter  was  induced  thereby  to  make  valua- 
ble and  permanent  improvements,  and  would  therefore  be  injured 
hy  allowing  the  true  title  to  be  set  up  agaidst  him.  As  was  stated 
hy  this  Court  in  the  case  of  Boggs  v.  The  Merced  Miming  Comr 
pony  (14  CaL  868) :  '^  There  must  be  8(»ne  degree  of  turpitude  in 
the  conduct  of  a  party,  before  a  Court  of  Equity  will  estop  him 
from  the  assertion  of  his  title;  the  effect  of  the  estoppel  being  to 
forfeit  his  property  and  transfer  its  enjoyment  to  another.'^ 

Hie  respondents  insist  there  was  sufficient  evidence  to  sustain 
the  plaint^s  case,  independent  of  these  instructions,  and  that  he 
did  not  rely  upon  the  doctrine  of  estoppel  in  the  Court  below.  The 
ease  was  tried  by  a  jury,  and  it  is  impossible  for  us  to  tell  upon 
what  particular  portion  of  the  evidence  they  founded  their  verdict, 
or  what  instructions  controlled  them.  They  may  have  found  for 
the  plaintiff  entirely  upon  these  erroneous  instructions,  or  they 
may  have  disregarded  tliem  entirely.  It  is  sufficient,  however,  if 
it  appears  that  they  might  have  been  influenced  thereby,  to  make 
it  our  duty  to  send  the  case  back  for  a  new  trial,  that  the  error 
may  be  corrected. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedingB* 
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ORATTAir  «<  «{.  «.  WIGGINS  et  ak 

TBI  d«feiiie  of  thm  Statute  of  Llmltationa  It  a  penonal  prlTlleg*  of  the  debtor 
which  he  may  aasert  or  .waive  at  hli  option,  hat  It  maet  be  aet  ap  In  some 
form  either  by  deiharrer  or  answer,  or  It  will  be  deemed  to  have  been  waived. 

In  «B  aetlon  to  recover  judgment  for  the  amount  of  a  'debt  eeenred  by  mortga^^ 
on  riaL  estate^  and  aim  to  foreeloee  the  mortgage,  the  granteee  of  the  mort- 
gagor, pnrchasera  inbseqaent  to  the  execution  of  the  mortgage,  have  a  right 
to  plead  the  Statute  of  limltatlona  ai  to  that  part  of  the  claim  of  plalntlll 
which  aska  for  a  deene  feredoalng  the  mortgage  and  a  eala  «<  tiia  mortgaged 
premlaea. 

Set,  260  of  the  Practiee  Aet  of  1851  whldi  provldee  that  "a  mortgage  of  real 
property  ehall  not  be  deemed  a  conveyance  whatever  Ita  tenna"  etc.,  appllea 
to  all  mortgagee,  ai  well  thoae  eneented  before  aa  after  Ito  paseage. 

Whtt  a  debtt  aeeund  by  mortgage^  la  payable  la  Inetallmenti^  the  mortgagee  or 
hla  assignee  has  a  right  to  bring  an  action  to  foredoee  the  mortgage  when  the 
first  Installment  falla  dne  and  W  not  paid. 

A  4Ubt  da«  to  the  Inteatoto  la  a  pcrsooalty,  and'deea  nat  deseead  to  tha  heir  like 
realty^  bat  vesta  hi  the  administrator,  who  has  the  sole  right  to  malntoln 
actions  to  collect  the  same,  and  It  Is  error  to  Join  the  heir  aa  plaintiff  with  the 
admhilstrator  la  an  action  to  enforce  Ito  collection. 

Where  eeveral  notes  have  been  given  which  are  secured  by  ooe  mortgage,  and  the 
notes  are  aaslgned  to  different  penons,  the  assignor  haa  a  right,  by  agreement 
with  the  assignees,  to  fix  the  righto  of  the  purchasers  of  the  several  notee  to 
the  mortgage  security. 

Where  in  such  case  the  assignee  if  one  note  havtog  the  flrat  right  to  the  bentflt  ef 
the  mortgage  security  foredoaea  when  the  debt  falls  due,  and  obtalaa  a  decree 
under  which  all  the  mortgaged  property  Is  sold,  sudi  foreclosure  and  sale 
ojMrato  aa  an  extfngnlshment  of  the  mortgage. 

The  holders  of  the  other  notes  secured  by  the  mortgage,  have  a  right  to  ledeem 
from  the  Hde  made  under  such  foreclosure,  but  when  not  made  parties  to  the 
aetlon  must  assert  this  right  to  redeem  within  four  years,  or  it  la  barred  by 
the  SUtuto  of  Limitations. 

na  right  to  forecloee  and  the  right  to  redeen  ara  ndproeal*  and  the  Btototo  cC 
limltotloos  aa  to  the  right  of  redemption  beglna  to  ran  at  the  time  the  right 
if  action  aecruea  on  the  mortgage. 

APFXAii  from  tlie  Third  Judicial  District,  Santa  CSlara  Oonnty. 

The  facts  are  fully  stated  in  the  opinion  of  the  Court 

John  B.  HoM,  for  Appellants^  Qrattan  ei  dL 

The  mortgage  was  a  common  law  conveyance^  and  vested  the 
legal  title  in  the  mortgagee. 
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Qrattaa  v.  Wlggtns. 

Lmneditely  upon  the  deliveiy  of  the  deed,  Oook  was  entitled  to 
tibe  poeeeBsioxiy  and  ootdd  maJTitaip  ejectment  for  the  aame ;  and 
Wiggina  became,  and  was  thereaf ier,  the  mere  tenant  at  sufferance 
of  his  grantee,  and  not  entitled  tf>  notice  to  quit  before  suit  for 
possession.  (4  Kent's  Com.  165  et  aeq^j  Ooodwin  v.  Richardson, 
Adm'r,  11  Mass.  469;  Perhins  et  al.  y.  Petts  et  oL,  11  Id.  126; 
Adams  <m  Eject  60  et  seq.  and  notes;  Id.  33,  520,  521;  Smith's 
Leading  Cases,  666;  10  Mo.  229,  230;  2  Parsons  on  Contracts, 
879.) 

And  once  in  poesession  the  rule  was  that  the  mortgagee  could 
not  be  efvicted  until  the  debt  was  paid.  {Waring  v.  Long,  2  Barb. 
Gh.  185.) 

No  statutes  have  been,  or  indeed  oould  eonstitutionaUy,  hare 
passed,  wliioh  would  have  altered  that  relation  of  Cook  to  the 
premises. 

The  oommcm  law  was  the  rule  of  dedsion  when  this  oouTsyance 
was  executed  and  deliyered  (Act  of  1850,  Ch.  90),  and  from 
that  law  the  instrument  derived  its  character,  and  the  parties  be- 
eame  invested  with  their  several  ri^ts.  {Van  Maren  a<  ol.  v. 
Johnson  et  al,  15.Cal.  308.) 

If  a  change  has  been  wrought  in  the  legal  .effect  of  deeds  of 
mortgage,  it  has  been  brought  about  solely  in  virtue  of  Sec.  260 
of  the  Civil  Practice  Act,  passed  April,  1851,  and  which  can  by 
no  principle  of  law,  right,  or  justice,  be  held  to  take  from  Cook 
and  his  representatives,  that  which  was  firmly  fixed  long  before,  as 
his  and  their  rights  and  estate.  {People  v.  Hays,  4  CaL  127; 
Vogarty  v.  Sawyer,  17  Id.  589.) 

At  the  eommon  law,  and  treating  the  deed  of  July,  1860,  as 
eonveying  to  the  grantee,  Cook,  the  substantial  title  and  ownership, 
there  is  no  bar  by  lapse  of  time  to  the  relief  sought,  or  any  part  of 
that  relief.  The  period  of  twenty  years,  by  analogy  to  the  rule  at 
kw,  was  adopted  in  equity  as  the  time  after  whidi  a  presumption 
of  payment  and  of  a  reconveyance  of  the  title  was  allowed.  But 
that  length  of  time  has  not  elapsed,  and  so  no  impediment  arises 
from  that  cause.  (4  Eenfs  Com.  180,  note  a,  and  the  authorities 
there  cited.) 

But  it  may  be  lilajniedi  that  by  analogy  to  the  statute  of  our 
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State,  the  period  should  be  reduced  to  five  years.  (Wood's  Digest, 
Arts.  6,  7.)  If  adopted,  however,  it  would  still  leave  open  and 
operative  the  rule  everywhere  recognized,  that  as  the  lapse  of  time 
<mly  raises  a  presumption,  that  presumption  may  be  rebutted  by 
direct  proof  or  by  circumstantial  evidence  showing  the  fact  to  be 
otherwise.  (4  Kent's  Com.  190 ;  Hughes  v.  Edwards,  9  Wheat. 
489.)  There  was  no  person  in  esse,  when  all  the  payments  after 
that  of  January,  1853,  became  due,  to  whom  the  right  of  action 
accrued.  There  was  no  personal  representative  of  Cook  from  May 
86th,  1853,  to  December  4th,  1856.  Therefore  the  limitation  of 
the  statute  never  commenced  to  run  as  to  the  five  payments  matur- 
ing at  different  dates  within  this  space  of  time.    {8ndth  y.  RdU, 

19  CaL  85 ;  Quvoey  v.  HaU,  Id.  97.) 

If  the  legal  estate  passed  by  virtue  of  the  mortgage,  and  the 
mortgagee  became  the  owner,  this  relation  of  the  parties  to  the 
property  will  be  considered  by  the  Cburt  as  continuing,  and  their 
rights  will  be  determined  according  to  this  relation,  and  will  not 
suffer  any  impairment  by  reason  of  our  act  prescribing  a  specific 
judgment  in  every  case  of  this  class.  This  bill  prays  for  a  decree 
of  strict  foreclosure;  and  yet  if  this  be  not  gpantable^  the  Court 
will  render  a  decree  in  the  designated  form. 

Wallace,  for  Appellants  Laurencel  and  Eldredge. 

There  is  a  misjoinder  of  parties  plaintiff  in  the  complaint. 
Rebecca  Grattan  was  the  widow  and  heir  at  law  of  Grove  0.  Cook, 
but  she  was  not  an  administratrix  of  the  estate ;  the  administra- 
tors alone  (Hall  &  Huggins)  had  the  right  to  maintain  a  suit 
respecting  the  matters  set  forth  in  the  complaint  If  the  plaintiff 
Rebecca  could  jointly  with  the  plaintiffs  Hall  &  Huggins  maintain 
this  suit,  then  a  payment  made  to  her  would  satisfy  the  demand, 
and  the  estate  would  be  deprived  of  its  assets.  She  is  not  entitled 
to  anything  or  to  receive  anything,  except  her  distributive  share  of 
the  estate  after  it  passes  through  the  hands  of  the  administrator  ir 
the  Probate  Court;  in  other  words,. the  whole  complaint  may  bi« 
true,  and  yet  she  be  entitled  to  receive  nothing,  because  non  constai 
tliat  the  whole  of  the  money  sued  for  may  not  be  applied  in  thf^ 
Probate  Court  to  the  payment  of  the  debts  of  the  estate.  {MeeTes  v. 
Hahn,  20  Cal.  627.) 
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By  the  terms  of  the  mortgage,  Cook  was  authorizedy  as  the 
holder  of  these  notes,  to  foreclose  the  mortgage  if  "any  one"  of 
the  notes  should  not  be  "  duly  and  punctoally  paid.^  Chi  the  first 
day  of  December,  1861,  when  Foster  commenced  the  foreclosure 
suit  against  Wiggins,  Foster  was  the  holder  of  the  only  one  of  these 
notes  which  was  not  at  that  time  "duly  and  punctually  paid.** 
One  note  falling  due  before  that  time  had  been  paid ;  none  of  the 
other  notes^  except  Foster^s  note,  was  due  at  that  tima  No  right, 
then,  existed  to  foreclose  the  mortgage  for  any  note  but  the  Foster 
note.  Now,  in  order  to  determine  the  right  which  Foster  had  as 
assignee  of  Cook,  let  us  inquire  how  it  would  have  been  if  Cook 
had  never  assigned  the  Foster  note  at  all,  but  had  filed  his  com* 
plaint  in  December,  1851,  to  foreclose  the  mortgage  as  holder  of 
the  note  and  mortgagee.  In  such  a  case,  is  it  not  clear  that  Cook 
might  have  maintained  his  suit  properly  against  Wiggins,  the  mort- 
gagor, upon  the  allegation  that  one  of  the  notes  was  due  and 
i.npaid?  Would  he  have  been  called  on  in  such  a  bill  of  com* 
plaint  to  account  for  the  other  notes  which  were  not  due,  and  in 
respect  to  which  no  relief  was  or  could  be  asked  I  Certainly  not 
He  had  a  right  to  sell  the  whole  of  the  mortgaged  premises  to  pay 
the  note  that  was  due.  The  terms  of  the  mortgage  in  this  case 
are  precisely  similar  to  the  provisions  of  the  Statute  of  Indiana  in 
relation  to  the  forecloemre  of  mortgages.  (Andrews  v.  Jones,  8 
Blackford,  440;  State  BavJe  v.  Tweedy,  8  Id.  449.)  And  it  is 
held  in  those  cases  that  the  whole  of  the  mortgaged  property 
may  be  sold,  and  the  sale  money  applied  to  the  payment  of  the 
note  or  installment  then  dua  (See  also  the  dissenting  opinion  of 
Ch.  J.  Gibson,  in  Doidy  v.  Hayes,  17  S.  &  R  400;  and  the  case 
of  CuUum  V.  Erwin,  4  Alabama,  452.)  The  dissenting  opinion 
of  Ch.  J.  Gibson,  in  the  case  of  Dordy  v.  Hayes,  supra,  is  a  clear 
and  able  exposition  of  the  law  in  the  case  at  bar.  He  says :  "My 
position  is  that  the  assignee  is  a  purchaser  for  a  valuable  considera- 
tion of  all  the  securities  of  the  assignor  and  of  all  the  remedies, 
and  may  use  them  in  any  way  he  may  think  proper  as  freely  and  as 
beneficially  as  could  the  assignor  himself,  to  whom  it  was  indis- 
putably competent  at  the  time  of  the  assignment  to  order  the  mort- 
frage  to  stand  as  a  security  in  the  first  place  for  the  installment 
due  on  the  particular  bond*'' 
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In  the  case  of  She  v.  Manhattan  Company  (1  Paige's  Ch.)^ 
it  is  held  in  a  case  similar  to  this  at  bar,  that  the  assignee  (who 
was  proven  in  that  case  to  be  a  new  mortgagee)  had  power  to  fore- 
close and  sell  the  mortgaged  property,  and  that  such  a  sale  was 
binding  npon  the  assignor,  though  he  was  not  made  a  party  to  the 
proceeding.  In  that  case,  as  the  assignee  was  in  fact  a  mortgagee 
of  the  assigned  note  and  mortgage,  and  became  at  the  sale  a  pur- 
chaser of  the  mortgaged  premises,  he  was  decreed  to  be  a  trustee 
of  the  assignor;  but  it  was  declared  that  if  a  stranger  had  pur* 
chased  at  such  a  foreclosure,  he  would*  have  taken  the  title  free 
from  any  question ;  and  that  in  that  event  the  right  of  the  assignor 
(which  sprung  from  the  fact  of  his  assignment  being  only  to  secure 
a  debt  that  he  owed  to  his  assignee,  and  therefore  being  only  a 
mottgage)  would  have  rested  solely  upon  the  money  which  was 
raised  by  the  sale  of  the  land.  Here  a  stranger  (Fossatt)  did 
purchase,  and  has  since  sold.  Cook,  therefore,  had  no  interest 
upon  which  he  ought  to  have  been  made  a  party,  except  an  interest 
in  the  surplus  of  the  payment  of  the  Foster  note;  and  until  it  was 
ascertained  that  there  was  a  surplus,  he  had  no  business  in  Court 
(The  Union  Insurance  Co.  v.  Van  Bensellaer,  4  Paige,  85.) 
The  right  of  Cook  to  redeem  (if  he  had  any  such  right)  from  the 
sale  in  the  suit  of  Foster  v.  Wiggins,  was  barred  of  limitation. 
The  cause  of  action  accrued  to  Cook  during  his  lifetime,  and  could 
not  have  existed  beyond  four  years  of  its  acoruaL  (Wood's  Dig. 
Art  17,  p.  47.)  The  statute  having  commenoed  to  run  during 
Cook's  lifetime,  did  not  stop  running  on  account  of  his  death,  and, 
as  a  consequence,  was  barred  in  the  year  1856. 

It  is  admitted  in  the  pleadings,  tiiat  Laurencel  and  Eldredge 
(these  appellants)  necessarily  expended  $200,000  in  obtaining  a 
confirmation  of  this  claim.  Except  for  this  expenditure  and  effort 
of  theirs,  the  title  to  this  land  was  forfeited  under  the  Act  of  1861. 
Will  the  principles  of  equity  permit  these  representatives  of  Cook, 
who  have  lain  by  and  quietly  witnessed  these  efforts  and  expaidi- 
tures  of  the  appellants,  to  step  forward  now  and  appropriate  the 
results  and  fruits  of  that  protracted  and  expensive  litigation  with- 
out any  provision  or  condition  for  the  repayment  of  that  $200,000 
ulaim^  and  admitted  in  the  face  of  the  Court  to  liave  been  neees- 
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•arily  expended  in  good  faith  hy  Laurenoel  and  Offldvedgef  .Hie 
law  of  the  land  having  clothed  them  with  the  superior  l^gal  tide  to 
thia  land,  is  there  a  superior  eqnil^  en  the  part  of  the  plaiAtifiB  to 
anbject  the  land  to  the  payment  of  their  stale  daiml. 

WUUam  Barber  J  also,  for  Bespondents  Lanrencd  and  Eldr^dge. 

Giying  the  plaintiffs  the  benefit  of  the  common  law  doctrine 
respecting  mortgages,  their  right  of  entry  would  in  this  case  be 
baned  by  lapse  of  time.  Our  Statute  of  Limitations  was  passed 
April  22d,  1850,  and  was  consequ^itly  in  operation  prior  to  and 
at  the  time  of  the  ezeution  of  the  mortgage  in  question.  The 
present  suit  was  commenced  January  22d,  1860.  The  mortgage 
was  executed  July  22d,  1850,  eight  years  and  a  half  before  this 
suit  was  commenced.  The  rig^t  of  entry  accrued  on  the  execution 
of  the  mortgage  (McMillan  v«  Bicharde,  9  CaL  407),  and  the 
statute  began  to  run  from  that  time.  (Doe  ▼•  lAghtfoot,  8  Mees. 
k  Wels.  653.)  As  the  statute  began  to  run  during  Cook's  life- 
time, his  decease,  February  15th,  1852,  did  not  stop  it  (Quivey 
V.  EaU,  19  CaL  100;  Angell  on  Limitations,  57;  Jackson  v. 
Ifoore,  13  Johns.  513.)  This  Court  decided,  in  the  case  of 
Lord  V.  Morria  (18  CaL  486),  that  "  in  this  State  the  statute 
applies  equally  to  actions  at  law  and  suits  in  equity.^' 

So  far  as  concerns  the  remedy  of  the  plaintiffs  on  the  notes  of 
Wiggins,  Laurencel  and  Eldredge  have  no  control  over  it  But 
when  the  plaintiffs  seek  to  obtain  satisfaction  of  their  demands 
against  Wi^ins  personally,  by  foreclosing  a  mortgage  on  which  the 
cause  of  action  accrued  more  than  eight  years  before  they  com- 
mmced  their  suit,  the  present  holders  and  owners  of  the  mort- 
gaged property  certainly  have  a  right  to  insist  that  this  part  of  the 
remedy  is  barred  by  the  statute.  The  case  of  Lord  v.  Morris  (18 
CaL  482)  decides  the  principle  of  this  branch  of  the  case. 

At  the  time  when  the  installment  of  July  21st,  1851,  became 
due,  and  the  right  of  foreclosure  accrued,  our  statute  regulating 
the  foreclosure  of  mortgages  was  in  operation.  (Practice  Act  of 
April  29th,  1851,  Sees.  246-248;  Wood'a  Digest,  260,  Sees. 
980-082.)  The  practice  to  be  pursued  where  only  part  of  the 
debt  ia  due  is 'pointed  out  in  the  last  section  of  this  act:  '^  So  soon 
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as  suffieieot  of  the  property  has  been  eold  to  pay  the  amount  due, 
^th  ooeta,  Ae  sale  shall  oease;  and  afterwards  as  often  as  more 
becomes  due  for  principal  or  interest,  the  Oonrt  may,  on  motion, 
order  more  to  be  sold.  But  if  the  property  cannot  be  sold  in  por- 
tions without  mjnry  to  the  parties,  the  whole  may  be  ordered  to  be 
sold  in  the  first  instance,  and  the  entire  debt  and  costs  paid,  there 
being  a  rebate  of  interest  where  such  rebate  is  proper.^ 

Obooksb^  J.  delivered  the  opinion  of  the  Court  —  Nonrroir,  J. 
and  Cops,  0.  J.  concurring. 

This  is  an  action  to  foreclose  a  mortgage  upon  the  undivided  one- 
half  of  the  "Rancho  de  los  Capitancillos,*'  in  Santa  Clara  County, 
executed  by  Wiggins  to  one  Cook,  dated  July  22d,  1850,  to  secure 
the  payment  of  the  sum  of  $50,000,  payable  in  ten  equal  install- 
ments of  $6,000  each,  due  every  six  months  from  the  date  of  the 
mortgage,  with  power  to  the  mortgagee  to  foreclose  the  mortgage 
if  any  one  of  the  -psjpienta  should  not  be  duly  paid.  Notes  were 
given  at  the  same  date  for  the  several  installments.  The  suit  was 
commenced  on  the  twenty-second  day  of  January,  1859,  and  the 
Court  held  that  the  action  as  to  all  the  notes,  except  the  two  last, 
which  fell  due  the  twenty-second  of  January  and  July,  1855,  was 
barred  by  the  Statute  of  Limitations,  and  rendered  a  judgment, 
which,  after  reciting  that  there  was  due  on  these  notes  for  principal 
and  interest  the  sum  of  $17,097.24,  ordered  the  mortgaged  prem- 
ises to  be  sold  and  the  proceeds  applied  to  the  payment  of  this  debt 
and  the  costs  of  suit,  anid  if  the  same  should  be  insufficient  to  pay 
the  debt,  then  a  judgment  should  be  docketed  in  favor  of  the  plaint- 
iff Hall,  administrator  of  Cook's  estate,  against  the  defendant  Wig- 
gins, for  such  deficiency,  and  foreclosing  the  equity  of  redemption 
as  to  the  defendants  Wiggins,  Foster,  Laurencel,  and  Eldredge,  and 
all  persons  claiming  under  them,  after  the  twenty-second  day  of 
January,  1859,  the  date  of  the  filing  of  notice  of  the  pendency  of 
the  suit  From  this  judgment  the  plaintiffs  have  appealed,  on  the 
ground  that  the  Statute  of  Limitations  was  no  bar  to  any  of  the 
unpaid  notes.  The  defendants  Laurencel  and  Eldredge,  who  claim 
to  be  the  owners  of  the  mortgaged  premises,  also  appeal  from  the 
judgment  and  the  order  refusing  a  new  trial,  on  various  grounds. 
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The  record  shows  that  the  first  of  the  notes  exeeated  by  Wig^ 
gins  to  Cook,  and  which  fell  dne  January  22d,  1861,  was  paid.  The 
second  note,  which  fell  due  July  22d,  1851,  was,  on  the  fifteenth 
day  of  May,  1851,  assigned  by  Cook  to  Foster,  one  of  like  defend- 
ants, togedier  with  the  mortgage,  which  waa  also  delivered,  to 
secure  Foster  in  the  payment  of  the  $5,000  called  for  by  the  note. 
The  third,  fifth,  sixth,  ninth,  and  tenth  notes  have  been  lost  or 
destroyed.  The  fourth  note,  which  fell  due  July  22d,  1852,  was, 
en  the  twenly-seTenth  day  of  June,  1851,  assigned  by  Cook  to  the 
defendant  Smith,  to  secure  a  note  for  seven  hundred  and  seventy- 
one  dollars  and  thirty  cents,  bearing  interest  at  ten  per  cent  per 
month,  executed  by  Cook  and  one  McEinney;  and  Cook  also 
assigned  by  deed  the  $50,000  mortgage  as  further  security.  The 
seventh  and  eighth  notes,  due  January  and  July  22d,  1854,  are  in 
the  possession  of  the  defendant  Laurencel;  but  the  Court  found 
that  he  had  no  interest  in  or  title  to  them.  Cook  died  February 
15th,  1852,  and  at  that  time  he  had  all  the  notes  in  his  possession, 
except  the  first,  second,  and  fourth,  the  two  last  having  been 
assigned  to  Foster  and  SmitL  On  the  ninth  day  of  August,  1858, 
die  defendant  Smith  assigned  the  fourth  note  and  die  mortgage  to 
LaurenceL  The  original  mortgage  was  lost  by  Foster  some  time 
about  November,  1851. 

On  the  twenty-fifth  day  of  April,  1851,  Wiggins  conveyed  by 
deed,  duly  executed,  acknowledged,  and  recorded,  all  his  interest 
in  the  mortgaged  premises  to  one  Berrian,  who,  on  the  thirtieth 
day  of  October,  1858,  conveyed  the  same  to  Laurencel  and  £ld- 
redge,  two  of  the  defendants.  On  the  first  day  of  December^  1851, 
Foster  oommenced  an  action  in  the  proper  Court  against  Wig^ns, 
who  was  the  sole  defendant,  to* recover  judgment  on  the  second 
note,  which  had  been  assigned  to  him,  and  to  foreclose  the  mort- 
gage; and  on  the  eighteenth  day  of  December,  1861,  he  recovered 
a  personal  judgment  therein  against  Wiggins,  and  a  decree  for  the 
sale  of  the  mortgaged  premises  to  pay  that  judgment  and  foreclosing 
the  equity  of  redemption.  Under  this  judgment  the  mortgaged 
premises  were  duly  sold  by  the  Sheriff  to  the  defendant  Fossatt, 
and  on  the  twenty-sixth  day  of  January,  1852,  he  executed  to 
Foasatt  a  deed  &erefor.    Fossatt  paid  4(5,500:  lor  this  purchase. 
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which  was  applied  to  the  paymezLt  of  the  judgment  against  Wig- 
gins, and  the  smail  balance  remaining  was  applied  upon  an  execu^ 
tion  in  favor  of  Fossatt  against  Wiggins ;  and  Fossatt  afterward 
conveyed  the  premises  to  Laurencel  and  Eldredge. 

Cook  died  on  the  fifteenth  day  of  February,  1853,  leaving  his 
wife  Rebecca  surviving  him,  and  one  infant  ehild,  who  died  in 
June^  1854 — and  Rebecca  intermarried  with  C.  Orattan,  August 
17th,  1854,  The  Public  Administrator  of  Santa  Clara  County 
was  appointed  administrator  of  Cook^s  estate,  June  ITth,  1852, 
and  resigned  the  trust  May  86th,  1853,  and  letters  of  administrar 
tion  were  issued  to  Hall  &  Huggins,  December  4th,  1856.  Hog- 
gins died  Kovember  19th,  1861.  This  action  was  commenced 
January  22d,  1859,  by  Rebecca  Grattan,  as  hdr  at  law,  and  Hall 
A  Huggins  as  administrators  of  the  estate  of  Cook. 

Fossatt,  at  the  date  of  the  Sheriff's  deed,  January  26th,  1852, 
took  possession  of  the  mortgaged  premises  under  his  deed,  and  he 
and  Laurencel  and  Eldredge,  his  grantees,  have  been  in  possession 
ever  since,  claiming  to  be  the  owners  of  the  premises  under  the 
Sheriff's  sale  and  deed.  The  title  of  the  premises  mortgaged  by 
Wiggins  was  under  a  Mexican  grant,  and  Fossatt,  after  his  pur- 
chase, filed  a  claim  as  the  owner  of  this  undivided  half  of  the 
rancho,  before  the  Board  of  United  States  Land  Commissioners, 
and  prosecuted  the  same*  at  great  expense,  and  procured  a  final 
confirmation  of  the  same  to  himself  on  the  18th  day  of  October, 
1858.  This  daim,  which  also  included  another  undivided  ono- 
f ourth  interest  in  the  rancho,  was  prosecuted  at  the  request  of 
Laurencel  and  Eldredge,  and  at  a  cost  of  $200^000. 

We  will  first  examine  the  questions  raised  by  the  appeal  taken 
by  the  plaintiffiB.  They  complain  of  the  judgment,  because  it  was 
not  rendered  for  the  amount  of  the  principal  and  interest  due  on 
all  the  unpaid  notes,  to  wit:  all  but  the  iirsl  and  second;  the  first 
they  admit  having  been  paid  Wiggins,  and  the  second  by  the  sale 
under  the  decree  of  foreclosure.  They  daim  that  none  of  these 
unpaid  notes  are  barred  by  the  Statute  of  Limitations,  and  that 
the  Court  below  erred  in  holding  the  contrary* 

The  complaint  in  this  case  prays  for  a  personal  judgment  against 
Wiggina  foir  the  amount  of  diese  unpaid  notes.    Wiggni8jq>peared 
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and  demnned  to  the  oomplaint  upon  sefveral  gnnrndsy  bat  the  Stt^ 
utd  of  Limitatiana  is  not  one  of  them.  The  demnrrer  was  owet- 
roledy  and  no  answer  appears  to  have  been  filed  by  him,  nor  doea 
it  appear  that  any  def atdt  for  failing  to  answer  wag  ever  entered 
against  him.  The  defense  of  the  Statute  of  Limitations  is  a  per- 
sonal priTilege  of  the  debtor,  whieh  he  may  assert  or  waire  at  his . 
option,  bnt  it  must  be  set  up  in  some  form,  either  by  demurrer  or 
answer,  or  it  will  be  deemed  to  have  been  waived.  Under  the 
pleadings  in  this  case^  the  plaintiffs  were  entitled  to  a  personal 
judgment  against  Wiggins  for  the  whole  amount  of  the  unpaid 
Bota,  and  the  Court  erred  in  not  rendering  judgment  accordingly. 

The  defendants  Lauiencel  and  Eldredge>  however,  set  up  the 
Statate  of  Limitations  both  by  demurrer  and  answer,  but  the'plain- 
tiSs  insist  that  the  right  to  plead  the  statute  is  personal  to  the 
debtor,  and  that  therefore  they  have  no  right  to  set  it  up.  It  is 
trae^  that  so  far  as  relates  to  the  personal  liability  of  Wiggins  to 
pay  the  debt,  they  cannot  plead  the  statute  so  as  to  affect  that 
ri^t  But  the  plaintiffs  ask  for  other  relief;  that  is,  the  sale  of 
tbe  mortgaged  premises  to  pay  the  debt  llie  defendants  Lau- 
renoel  and  Eldredge,  claiming  Ihe  title  to  these  premises  as  grantees 
of  the  estate  of  the  mortgagor,  as  well  as  under  the  decree  of  f ore- 
doeore  in  the  suit  of  Foster,  have  a  direct  interest  in  defeating  the 
daim  of  the  plaintiffs  to  a  decree  of  foreclosure  and  sale  of  the 
mortgaged  premises^  and  have  a  dear  right  to  plead  the  statute 
against  that  part  of  the  claim  of  the  plaintiffs.  {Lord  t.  Morris, 
18  CaL  488;  McGarlhy  ▼.  White,  21  Id.  486.)  The  waiver  of 
this  defense  by  Wiggins  could  not  operate  as  a  waiver  by  the  other 
dofendantSy  or  affect  their  rights  in  any  way. 

But  the  plaintiffs  insist  that  as  the  mortgage  was  executed  on 
the  twenty-seocnd  of  July,  1860,  before  the  two  hundred  and 
sixtieth  section  of  the  Practice  Act  of  1861  was  in  force,  there- 
foie  they  have  the  same  rights  and  i^emedies  as  are  provided  at 
CQimnon  law  for  the  enforeement  of  the  mortgage,  among  which 
18  the  ri^t  of  the  mortgagee  to  the  possession  of  the  premises. 
Sec  260  provides  that  ^  a  mortgage  of  real  property  shall  not  be 
deemed  a  canveyance,  whatever  its  terms,  so  as  to  enable  the  owner 
of  the  mortgage  to  recover  the  posseasion  o<  the  real  properly, 
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without  a  foredoeure  and  sala''  It  dearly  applies  to  all  mort- 
gages, as  well  those  executed  before  as  after  its  passage.  It  re- 
lates substantially  to  the  remedy  for  the  enforcement  of  the  rights  of 
the  mortgagee;  for  althon^  by  the  strict  rules  of  the  common  law 
a  mortgage  was  deemed  to  ve^t  a  conditional  estate  in  the  realty  in 
the  mortgagee,  which  became  absolute  upon  a  failure  to  perform 
the  conditions,  yet  equity  always  treated  it  substantially  as  a  secur- 
ity for  a  debt;  and  if  the  mortgagee  took  possession  under  his 
common  law  right,  equity  compelled  him  to  account  for  the  rents 
and  profits  which  were  applied  in  liquidation  of  the  mortgage  debt. 
So  that  this  section  of  the  Act  of  1851  cannot,  so  far  as  it  applies 
t^  mortgages  passed  prior  to  its  passage,  be  held  as  divesting  a 
vested  right  of  property,  but  as  merely  taking  away,  or  rather, 
changing  the  form  of  the  remedy,  to  enforce  a  right.  Indeed,  the 
provisions  of  ihe  Practice  Act  of  1850,  which  were  in  force  at 
the  making  of  .this  mortgage,  have  substantially  the  same  efFect. 
Sees.  309,  310,  and  311  of  that  act  provide  that  in  proceeding  to 
enforce  a  mortgage  it  shall  not  be  necessaiy  to  make  other  incum- 
brancers parties,  but  the  action  may  be  against  the  mortgagor 
alone,  alleging  in  the  complaint  the  existence  of  the  debt  and  of 
the  mortgage,  and  praying  a  sale  of  the  property;  that  the  judg^ 
ment  by  which  a  mortgiage  is  enfcHroed  Aall  be  for  the  sale  of  the 
property  for  the  satisfaction  of  the  debt,  and  if  the  proceeds  be 
insufficient  to  pay  it^  execution  shall  be  issued  for  the  residue;-  and 
that  upon  this  judgment  an  order  of  sale  shall  issue,  and  the  proper- 
ty be  sold  thereon  in  the  same  manner  as  under  executioas.  Under 
this  statute,  if  a  mortgagee  should  bring  an  action  to  enforce  his 
mortgage  by  a  recovery  of  the  possession  of  the  mortgaged  prop- 
erty und^  this  common  law  right,  the  Court  would  be  compelled 
in  rendering  judgment  to  follow  the  provisions  of  Sec  310,  which 
says  that  ''the  judgment  by  which  a  mortgage  is  enforced  eihaU 
be,"  etc  In  considering  this  question  Chief  Justice  Field,  in  his 
opinion  in  the  case  of  Dutton  v.  'WaT8eh4meT  (21  Cal.  623),  after 
a  full  examination  of  the  authorities,  says:  ''Mortgages,  there- 
fore, executed  before  the*  statute  (of  1851)  can  only  be  treated  as 
conveyances  when  that  character  is  essential  to  protect  the  just 
rights  of  the  mort^^agee ;  mortgages  since  the  statute  are  regairded 
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at  all  times  aa  mere  securities,  creating  only  a  lien  or  ]3:icum' 
brance,  and  not  passing  any  estate  in  the  premises/'  And  he 
accordingly  rnled  that  a  mortgagee,  although  in  possession  after 
condition  broken,  could  not  convey  the  legal  title.  The  other 
Jndgea  specially  concurred  in  the  judgment,  and  the  opinion  can 
therefore  have  no  weight  as  an  anilioritative  decision  of  the  law. 

Whatever  may  be  the  construction  of  these  sections  of  the  Prac- 
tice Act  of  1850,  or  of  Sea  260  of  the  Act  of  1851,  it  is  a  suffi' 
dent  answer  to  this  position  of  the  plaintiffs  that  this  is  not  an 
action  to  enforce  any  asserted  right  of  possession  in  the  mortgagee, 
but  an  action  founded  entirely  upon  and  seeking  to  enforce  the 
mnediee  provided  by  the  present  statute  for  the  foreclosure  of 
mortgages,  and  must,  ai  course,  be  governed  by  the  same  rules  of 
law  as  all  other  actions  of  like  character.  By  those  rules,  as 
repeatedly  held  by  this  Oourt,  the  mortgage  is  barred  by  the  same 
lapse  of  time  as  other  contracts  in  writing.  The  same  result  fol- 
lows when  it  is  considered  that  the  Statute  of  Limitations,  which 
bars  actions  upon  contracts  or  liabilities,  founded  upon  instruments 
in  writing  after  the  lapse  of  four  years,  was  in  force  prior  to  the 
ejBBcalion  of  these  notes  and  mortgages;  though  we  would  not  wish 
to  be  understood  by  this  as  holding  that,  if  it  had  not  been  adopted 
until  afterwards,  it  would  not  equally  operate  as  a  bar. 

The  plaintiffs,  however,  claim  that  although  the  action  is  for  a 
foreclosure  of  the  mortgage,  yet  the  Court  could  treat  it  as  an 
acti<Hi  for  the  possession  of  the  land,  under  the  common  law  right 
of  possession  vested  in  the  mortgagee.  Although  we  consider  that 
form  of  remedy  as  no  logger  existing,  and  that  it  is  doubtful 
whether  the  Court  can  thus  radically  change  the  character  of  the 
actiim,  yet  there  are  conclusive  answers  to  this  claim.  1st  As  an 
eeiion  for  the  possession,  the  date  of  the  right  of  action  is  the  date 
of  the  mortgage,  and  more  than  five  years  elapsed  from  that  time 
before  the  commencement  of  the  suit.  In  answer  to  this,  the 
^aintift  say  that  the  possession  of  the  mortgagor  and  those  claim- 
ing under  him  was  as  tenants  at  sufferance  of  the  mortgagee ;  that 
ihetr  poflaesfiion  was  not,  therefore,  adverse,  and  so  the  statute  did 
not  apply.  Even  if  this  were  so,  their  possession  was  clearly  adverse 
wben  they  took  poaseeaion  under  the  Sheriff's  deed,  for  tlien  they 
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daimed  a  right  of  possesion  Bnperior  to  and  adverse  to  the  claim 
of  the  mortgagee^  and  more  than  ftve  years  had  elapsed  since  the 
date  of  that  deed.  2d.  The  assignment  of  the  mortgage  to  Foster 
and  the  deed  from  Cook  to  Smith  would  operate  at  common  law  as 
a  transfer  of  this  right  of  possession  in  the  mortgagee  to  those  par- 
ties, and  thus  defeat  the  right  of  the  present  plaintiffs  to  reeorer 
the  possession  under  this  assertd  coihmon  law  right. 
*  There  was  no  administrator  on  Cook's  estate  from  May  26th, 
1853,  to  December  4th,  1866,  during  which  time  the  last  five  notes 
fell  due,  and  it  is  now  insisted  that  as  there  was  no  person  author- 
ized to  bring  actions  on  these  notes  when  they  fell  due,  therefore 
the  Statute  of  Limitations  did  not  commence  running  until  Decem- 
ber 4th,  1856,  and  so  the  time  had  not  expired  when  this  suit  was 
commenced,  and  the  plaintiffs  were  entitled  to  recover  on  all  these 
five  notes,  instead  of  the  two  last,  which  alone  were  allowed  by  the 
Court  Upon  this  point  we  are  referred  to  the  cases  of  Smith  v. 
HaU  (19  Cal.  85)  and  Quivey  v.  Hall  (Id.  97).  But  in  those 
cases  ihe  administrator  was  defendant,  and  not  the  plaintiff  as  in 
the  present,  and  the  rule  of  law  is  entirely  different  in  the  two 
classes  of  cases.  Sec.  24  of  the  statute  regulates  both,  and  there 
is  nothing  in  that  section  which  relieves  the  plaintiffs  in  this  case 
from  the  bar  of  the  statute.  Besides,  there  were  administrators  of 
the  estate  before  any  of  these  five  last  notes  had  been  barred  who 
could  have  commenced  actions  thereon. 

The  mortgagee  and  those  claiming  imder  him  had  a  clear  right 
to  bring  an  action  to  foreclose  the  mortgage  when  any  one  install* 
ment  fell  due  and  was  unpaid,  both  by  Ahe  terms  of  the  mortgage 
and  the  provisions  of  Sec.  248  of  the  Practice  Act,  the  latter  of 
which  regulates  fully  the  proceedings  in  oases  where  the  mortgage 
debt  is  payable  in  installments.  It  is  urged  that  the  heir  at  law 
was  ignorant  of  the  law  which  rendered  the  proceedings  of  Foster 
to  foreclose  the  mortgage  invalid,  and  this  is  a  good  excuse  for  not 
bringing  this  action  sooner,  and  a  good  reason  why  the  Court  should 
hold  the  statute  no  bar;  but  we  do  not  deem  that  a  valid  grotmd 
for  setting  aside  a  plain  provision  of  the  law.  As  to  the  hardcMp 
of  the  case,  arising  from  ignorance  of  the  law  relating  to  necessary 
parties  to  foreclosure  suits,  it  can  be  plead  with  much  greater 
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fofee  and  reasoa  hy  the  defendants  than  the  pkinti&.  We  ha^e 
<»iiefoIl7  examined  the  posnts  made  hj  the  plaintiffs  in  their  ap- 
peal from  the  judgment,  and  have  come  to  the  oonelusion  that  the 
Court  below  did  not  err  in  holdin|;  the  statute,  as  plead  by  the  de- 
fendants LauiOLoel  and  Eldridge,  a  bar  to  all  the  notes  falling  doe 
prior  to  the  two  laat  so  far  as  relates  to  the  mortage* 

IL  The  B0xl  qviesticaaLB  to  eouunine  are  liiose  raised  by  the 
defendants  Laurencel  and  Eldredge  by  thatr  appeaL  The  first 
point  isy  that  fl»e  Comt  below  erred  in  overruling  the  damurter  to 
ths  eomplaint  filed  by  those  defendant!.  One  of  the  grounds  of 
the  demnrrer  was,  that  there  was  a  misjoinder  of  parties  plaintiff, 
in  tiiis,  that  Bebeoca  Grattan  should  not  hare  been  joined  with  the 
administraton  in  the  suit  She  is  the  heir  at  law  of  her  deceased 
husband  and  duld*  This  ground  of  demurrer  was  well  taken,  and 
the  Court  erred  in  not  sustaining  it.  The  action  is  to  reoorer 
a  debt  alleged  to  be  due  to  the  estate,  and  relates  entirely  to  the 
perBonaUy,  whieh  does  not  descend  to  the  heir  like  realty,  but  vests 
in  the  administrstCHr^  who  has  ihB  sole  right  to  maintain  actions,  to 
ooDset  dd»ts  due  the  deeeased.  (Wood's  Dig.  400^  41L)  And 
imtQ  the  estate  is  finally  settled  he  hn  the  rig^t  to  maintain  all 
snits  for  the  poesession  of  the  real  property  of  the  estata  (IfseiRS 
T.flaJkfi,80  0aL680.) 

The  appeUants  also  xnsist  (bat  under  the  pleadings  and  the  find- 
ings of  tiie  Court  tiie  plaintiffs  were  not  entitled  to  any  judgment 
whatever  agvniBt  Launenod  and  Eldredge;  and  tibia  necessarily 
lequires  an  inyestigatibn  of  the  merits  of  the  whole  ease.  The 
first  question  we  propose  to  fflramiue  is  the  effeet  of  die  foredoaare 
of  the  mortgage  by  Foster  upon  the  ri^ts  of  the  parties.  The 
l^aintifb  ioaist  that  those  pioceedings  were  utterly  null  and  void, 
and  did  not  affeet  the  ri^ts  of  the  parties  in  any  wi^  (except, 
perhaps,  to  iqperate  aa  a  saiirfactum  of  the  second  note),  because 
Sndth,  tlie  holder  of  the  fourth  note,  and  Cook,  the  mortgagee  and 
die  holder  of  all  the  other  notes,  and  Serrian,  the  grantee  of  the 
mortgagDr,  were  not  made  parties  to  the  action.  On  the  contraiy, 
die  defendants  claim  tliat  the  three  hundred  and  ninth  section  of 
tbs  Practice  Act  of  1850,  which  provided  that  '^  in  proceedings  to 
enforce  a  mortgage  itduall  not  be  necessary  to  make  other  inenm- 
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branoers  partieB,  but  the  oreditor  majr  maintain  his  action  against 
the  mortgagor  alonoy^'  etc.,  governed  the  action,  and  therefore  it 
was  not  necessary  to  make  ..them  parties. 

In  this  the  defendants  are  nustaken.  The  action  was  oommenoed 
December  lst>  1851,  after  the  Practice  Act  of  1851,  which  re- 
pealed the  Act  of  1860,  had  taken  effect ;  and  the  proceedings  were^ 
therefore,  governed  l^  the  Act  of  1851,  which  contained  no  pro- 
vision of  a  like  character. 

The  action  to  f  oredose  the  mortgage  was  brought  by  Foster  upon 
the  second  note,  the  first  having  been  paid;  and  it  is  an  important 
question  what  his  rights  were  relative  to  the  holders  of  the  otiier 
notes.  Where  several  notes  have  been  given  which  are  secured 
by  onemortgage,  and  they  are  assigned  to  different  persons,  it  has 
been  a  question  whether  each  holder  of  a  note  is  entitled  to  a  pro 
rata  interest  in  the  mortgage,  or  whether  the  holder  of  the  note 
first  falling  due,  or  of  the  note  first  assigned,  has  priority  over  the 
others  and  can  apply  the  proceeds  of  the  mortgaged  property  to 
the  full  payment  of  his  note,  to  the  exclusion  of  the  others  when 
the  same  b  insufficient  to  pay  all.  In  the  absence  of  any  special 
vagreement  with  the  mortgagee,  it  would  seem  to  be  but  just  and 
equitable  that  each  should  be  entitled  to  a  pro  rata  share,  upon 
the  principle  that  equity  delights  in  equality.  (Phelans  v.  Olncy, 
a  Cal.  480;  Dordy  v.  Hays,  17  S.  ft  B.  400;  H^nderMon  r. 
Hwrod,  10  S.  &  M.  681 ;  McVay  v.  Bloodgood,  9  Porter,  647.) 

Yet  there  are  several  authorities  which  hold  that  the  rule  of  pri- 
ority prevails.  {Stale  Bank  v.  Towdy,  8  Bladd^ord,  447;  Col- 
lum  V.  Irwin,  4  Ala.  462 ;  Bank  of  V.  A  ▼•  Ocvtrt,  18  Ohio^ 
240;  Hunt  v.  aHles,  10  N.  H.  466.) 

But  it  is  dear  that  the  mortgagee  has  the  right  by  agreement  to 
fix  the  ri^ts  of  the  holders  of  the  several  notes  to  the  mortgage 
security,  and  such  an  agreement  may  be  implied  fiom  the  circum- 
stances of  the  transfer.  {Sherwood  v.  Duvhar,  6  Oal.  63 ;  Keyea  ▼. 
Wood,  21  Vermont,  389;  Langdon  v.  EeUh,  9  Id.  299;  Wright  ▼• 
Parker,  2  Aikins,  212;  PalHson  v.  Hull,  9  Oowen,  752;  McVag 
V.  Bloodgood,  9  ]?orter,  847;  Banks  v.  Tarleton,  28  Miss.  178.) 

Sec.  248  of  the  Practice  Act  provides  that  a  mortgage  given 
to  aecure  installments  due  at'  different  times  may  be  foreokmed 
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when  any  one  or  more  uurtallments  are  due,  and  if  tiie  property 
eumot  be  sold  in  portionB  mthout  injury  to  the  parties,  the  whole 
may  be  edd.  A  foreetosore  and  sale  in  euch  ease  wo^d  dearly 
operate  as  an  eactrngmafament  of  the  mortgage,  whether  the  pro- 
ceeds were  snffident  to  pay  the  irtiole  debt  or  not  (Kimmel  ▼. 
WiOard,  1  Dong.  Mieh.  217;  MeOrew  y.  Lanakan,  1  Fenn.  44; 
^obiofi  ▼.  Clageii,  8  Bland.  Oh.  180;  Brinherhoff  r.  TkaUheiner, 
2  J.  a  485 ;  CampheU  r.  Macomb,  4  Id.  584;  Banks  ▼.  Cheder, 
1  Jones^  890.) 

In  this  case,  the  Court  fonnd'^that  at  the  time  of  the  transfer 
and  deliyery  of  the  note  to  Foster,  Oook  also  assigned  and  delivered 
the  mortgage  to  Foster  to  seeure  him  in  the  payment  of  the  $5,000 
called  for  by  the  note."  This  shows  a  special  agreement  between 
Oook,  who  then  held  all  the  notes,  and  Foster,  by  which  the  latter 
was  to  hold  the  mortgage  as  seoaritf  for  the  payment  of  the  note 
then  assigned  to  him,  thesreby  giving  him  a  right  to  full  pay- 
ment from  the  proceeds  of  the  mortgage.  This  agreement,  as  we 
have  shown,  the  parties  had  a  right  to  make,  and  the  Conrts  will 
enf  oioe  it. 

It  foUorwB,  therefore,  that  Foeter  had  the  right  to  foreclose  the 
mortgage  and  sell  the  whole  of  the  mortgaged  property,  or  so 
nraeh  thereof  as  mi^t  be  necessary  for  the  payment  of  ^at  part 
of  the  mortgage  debt  held  by  him;  that  the  holders  of  the  other 
notes  had  no  right  to  reqtdre  him  to  pay  them  a  pro  rata  portion 
of  the  proceeds  of  the  sale,  and  if  it  required  a  sale  of  the  whole  of 
the  mortgaged  property  to  pay  his  debt,  it  would  leave  notlnng 
npon  which  tiiey  could  claim  any  lien  or  inenmbrance.  The  inter- 
est of  the  holders  of  the  other  notes  was  not  that  of  subsequent 
ineombranoers  to  Foster,  but  simply  as  parties  having  an  interest 
in  the  same  incumbrance  upon  such  portion  of  the  mortgaged 
piemises  as  might  remain  after  the  satisfaction  of  that  portion  of 
the  debt  held  by  Foster.  They  could  not  properly  be  derignated  as 
the  holders  of  a  junior  incuzabrance,  because  they  claim  imder  the 
8ame  mortgage,  and  not  by  a  junior  one.  They  had  an  interest  in 
a  portion  of  the  mortgaged  debt ;  that  is,  that  portion  of  it  held 
\Ff  them,  but  not  in  that  portion  held  by  Foster.  They  would  have 
bean  proper  partasa  as  co-plainttfis  witli  Foster,  in  the  suit  to  fore* 
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do^e^  ao  that  ihey  oould  receive  any  orerplua  of  the  proceeds  of  the 
uie  of  the  mortgaged  property  which  might  remain  after  the  pay* 
meat  of  Foeter'a  debt,  but  they  were  not  neeeeaary  parties  in  the 
sense  that  no  decree  of  f oredoenxe  could  be  made  without  bringing 
them  in.  They  could  not  insist  upon  having  their  daim  to  this 
surplus  litigated  until  it  was  ascertained  that  there  would  be  a 
surplus.  (Union  Ina.  Co.  v.  Vaai  Benasdaer,  4  Paige,  88.)  It  is 
true  that  dieir  interest  in  the  mortgaged  ddyt  and  lien  oould  not 
be  affected  by  a  decree  rendered  in  a  siiit  to  which  they  were  not 
made  parties;  still,  if,  as  we  have  shown,  that  interest  only  ex- 
tended to  a  ri^t  to  have  the  surplus  proceeds  of  the  sale  applied  to 
their  debt,  it  would  have  made  very  little  difference  in  this  case 
whether  they  were  made  parties  or  not,  for  the  surplus  remaining 
amounted  to  (mly  about  five  hundred  dollars.  That  surplus  Smith, 
as  the  assignee  of  the  fourth  note  and  of  the  mortgage,  had  a  right 
to  have  applied  <m  his  note,  and  upon  a  proper  application  to  the 
Court  would  have  ordered  that  surplus  to  be  paid  to  him.  But 
neither  Cook  nor  the  present  plaintiffs  have  any  daim  upon  this 
surplus,  and  have  no  just  right  to  complain  that  they  were  not 
made  parties  to  the  f oredosure  suit,  for  the  result  has  diown  that 
they  would  have  received  no  benefit  from  it,  as  the  prooeeds  of  the 
sale  were  entirdy  insuffident  to  reach  the  notes  hdd  by  Cook. 
Whatever  daim  or  interest  Smith  may  have  had  in  the  mortgage 
or  the  mortgage  debt  he  transferred  to  the  defendants^Laurencd 
and  Eldredge,  which  would  at  least  transfer  the  ri^t  to  this  sui^ 
plus. 

Sut  even  if  they  oo^t  properly  to  have  been  treated  as  the 
holders  of  ineumbranees  subsequent  to  that  of  Foster,  we  do  not 
see  that  the  plaintiffs  would  be  in  any  better  poeitian.  The  law 
seems  to  be  pretty  wdl  settled,  that  junior  incumbranoers  are  not 
necosaary,  though  proper  parties  to  an  action  to  foreclose  a  mort* 
gage.  (KirkJum  v.  Duponi,  U  CaL  659;  Stor/s  Eq.  PL  Sec 
198,  note;  Calvert  Parties  in  Equity,  182-137.)  They  have  a 
right  to  redeem  the  prior  mortgage,  and  if  they  are  not  made  par* 
ties  to  the  action  to  f  oredose  tiie  mortgage,  tiiat  right  of  redemp- 
tion still  remains  unaffeeted  b^'the  ddeiM  and  sale  under  it.  By 
the  tewaCear  of  the  imxik  note  and  the  mortgage  to  Smith,  ha  stood 
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next  to  Foster,  as  the  l^older  of  that  part  of  the  incumbranoe  to  be 
first  paid  after  Foster,  and  his  rifi;ht8,  whatever  thej  were,  were 
afterwards  transferred  to  Laurencel  and  Eldredge.  The  present 
plaintiffs  have  no  right  to  objeet  to  the  proceedings  in  the  fore* 
closure  snit,  that  Smith  was  not  made  a  party,  for  they  are  not  in 
any  way  injured  by  it  (Whiting  v.  Bank  of  ike  DniUd  States, 
18  Peters,  14.)  Then  as  to  Oook  and  his  legal  representatives^  ho 
had  a  ri^t,  as  suoh  subsequent  incumbrancer,  to  commence  his 
action  to  redeem  the  prior  mortgage  of  Foster,  and  this  right  of 
action  acCTued  at  the  date  of  the  assignment  of  the  note  and  mort- 
gage by  him  to  Foster,  May  16th,  1851.  This  right  of  redemp- 
tion accrued  at  that  date^  and  as  he  was  not  made  a  party  to  the 
foreclosure  suit  it  continued  unaffected  by  those  proceedings.  But 
this  right  of  action  was  liable  to  be  barred  by  the  lapse  of  time,  if 
not  prosecuted  within  the  time  fixed  by  the  Statute  of  Limitations. 
This  acticm  was  not  commenced  until  the  twenty-seoond  day  of 
January,  1869,  nearly  seven  years  after  the  date  of  the  deed  to 
Foesatt,  and  the  possession  of  the  mortgaged  premises  by  him 
mider  it  Fossatt  and  those  holding  under  him  had  thus  held  the 
undisturbed  and  undisputed  possession  of  the  premises,  claiming 
title  thereto  exclusive  of  all  others,  founded  ux>on  a  written  instm- 
ment  purporting  to  be  a  conveyance  of  the  premises  in  question, 
from  tile  twenly-sixth  day  of  January,  1862,  to  the  commencement 
of  this  action.  Treating  this  right  of  redemption^  asserted  by  the 
plaintiffs  in  their  complaint,  as  founded  upon  an  instrument  of 
writing,  or  as  included  among  actions  for  relief  not  specially  pro- 
vided for,  and  therefore  as  included  under  Sees.  17-19  of  the 
statute,  in  either  case  the  action,  so  far  as  it  is  founded  upon  this 
right  oi  redemption,  is  barred,  not  having  been  commenced  within 
four  years. 

In  England  it  was  held  that  Oourts  of  Equity  were  not  within 
the  statute,  because  its  words  applied  bnly  to  particular  legal  forms 
of  action;  but  they  still  applied  the  statute  to  suits  in  equity,  in 
obedience  to  the  law.  Thus,  as  an  action  for  the  recovery  of  real 
estate  was  barred  by  twenty  years'  adverse  possession,  it  was  held 
.  that  where  the  mortgagee  had  for  twenty  years  held  possession  of 
the  mortjBfaged  premises,  without  acknowledging  the  existence  of 
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the  mortgage,  eqi^ity  woidd  presume  that  the  mortgage  had'  been 
foreclosed,  aiid  that  he  held  by  an  absolute  title,  and  these  facts 
siere  a  positive  bar  to  relief.  ( Angell  on  Limit  24,  25 ;  2  Stores 
EqvJur.  Sec  1520.)  In  Slee  y.  Mamhaitwn  Co.  (1  Paige,  48), 
Slee  had  assigned  a  mortgage  to  secure  a  debt  to  the  defendants, 
which  they  had  foreclosed  as  to  the  mortgagors,  and  bid  in  the 
property,  and  then  refused  to  let  him  redeem ;  it  was  held  that  as 
the  defendants  had  purchased  the  property  he  had  a  right  to  re- 
deem the  land,  but  if  it  had.  been  purchased  by  a  stranger  he  could 
only  have  redeemed  the  proceeds  of  the  sale  in  the  hands  of  the 
defendants;  and  that  this  right  of  redemption  was  liable  to  be 
barred  by  the  lapse  of  time.  (Moore  v.  Cdble,  1  J.  0.  385 ;  Cook 
Y.  Amham,  3  P.  Wm.  283;  3  Atk.  313.)  Even  if  our  statute 
had  not  included  equitable  actions,  it  is  clear,  under  the  English 
rule,  that  aa  it  has  fixed  five  years  for  the  limitation  of  actions  for 
the  recovery  of  real  estate,  the  adverse  possession  by  a  mortgagee 
for  that  period  would  operate  as  a  bar.  So  too.  Courts  of  Equity 
always  proceeded,  upon  general  principles  of  their  own,  even 
where  there  waa  no  analogoua  statutable  bar,  and  refused  re- 
lief to  stale  demands,  whece  a  party  had  slept  upon  his  ri^t  and 
acquiesced  for  a  great  length  of  time.  And  in  thus  refusing  re- 
Kef  equity  often  allowed  a  much  shorter  time  than  that  fixed  by  the 
Statute  of  Limitations  to  operate  as  a  bar.  (2  Story's  Eq,  Juris. 
Sec  1520,  and  note.)  And  the  same  principle  has  been  fully 
recognized  by  this  Court.  (DomingueM  v.  Dominguez,  7  Cal.  424 ; 
OreenY.  CoviUwd,  10  Id.  32S.) 

But  our  Statute  of  Limitations  applies  to  suits  in  equity  as  well 
as  actions  of  law.  While  the  English  statute  applied  only  to  par- 
ticular forms  of  action,  such  as  assumpsit,  trespass,  and  the  like, 
the  law  of  this  State  applies  to  the  subject  matter  of  the  suit, 
regardless  of  the  form  or  name  of  the  action,  or  the  forum  in 
which  it  is  brought.  This  Court  has,  therefore,  held  that  it  ap- 
plies to  suits  in  equity  equally  with  actions  in  law.  (Lord  v.  Mor- 
ris, 18  CaL  482 ;  McCaHky  v.  White,  21  Id.  496 ;  Fearis  v.  CovH- 
laud,  6  Id.  817.) 

In  the  first  two  of  the  above  cases  ihe  action  was  by  the  mort^ 
gagee  to  f oreoloee  the  mortgage,  and  it  was  held  lliat  the  action 
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mnst  be  brought  within  four  years  from  the  time  the  right  of  action 
aocraed.  It  is  held  that  ^^the  right  to  foreclose  and  the  right  to 
redeem  are  reciprocal  and  commensurable,''  and  if  one  cannot  be 
enforced,  that  is  regarded  as  sufficient  to  preclude  a  claim  for  the 
other.  Thus  if  the  ri^t  to  foredoee  is  barred  by  the  lapse  of 
time,  the  right  to  redeem  is  equally  barred.  (3  HiUiard  on  Mort- 
gagee, 3,  8,  14,  16.)  We  therefore  hold  that  the  right  td  redeem, 
asserted  by  the  plaintiffs  in  this  case,  was  barred  by  the  Statute  of 
Limitations,  as  well  as  by  the  staleness  of  the  claim  and  the  acqui- 
escence of  the  parties. 

The  decree  of  foreclosure  was  not  absolutely  void.  It  was  valid 
as  against  the  noortgagor,  who  was  the  sole  defendant  He  was  a 
necessary  party  to  the  suit  to  foreclose,  for  although  he  had  previ- 
ously conveyed  the  mortgaged  premises  yet  it  does  not  appear  that 
his  vendee  had  assumed  to  pay  the  mortgage  debts.  (Shaw  v. 
Eoadley,  8  E  M.  166 ;  Swift  v,  Eds&n,  6  Conn.  551 ;  Brown  v. 
Stead,  5  Simons,  536;  Story's  Bq.  PL  Sec  106.)  "The  decree 
ocmduded  the  rights  of  the  parties  to  the  action,  and  the  sale 
under  it^  consummated  by  the  Sheriff's  deed,  passed,  as  againist 
them,  the  entire  estate  held  by  the  mortgagor  at  the  date*  of  the 
mortgaga^  {Montgomery  v.  Middlemiss,  21  Cal.  106.)  Where 
a  party  in  possession  was  made  a  party  to  the  foreclosure  suit,  his 
rights,  wliatever  they  may  have  been,  are  cut  off  by  the  decree. 
(^Shares  v.  Scott  River  <Jo.,  21  CaL  189.) 

But  while  the  decree  was  valid  and  effectual  as  against  the 
mortgagor,  and  bound  all  the  right,  title,  and  interest  he  may  have 
had  in  the  premises,  if  any,  and  also  barred  his  right  and  equity  of 
redemption,  yet  it  did  not  affect  the  rights  of  his  vendee^  Eerrian. 
The  latter  still  held  the  equily  of  redemption,  which,  as  against 
him,  was  not  foreclosed  by  the  decree,  he  not  having  been  made  a 
party.  He  still  retained  the  right,  notwithstanding  the  decree  of 
sale,  to  pay  the  amount  of  the  mortgage  debt  held  by  Foster,  and 
thus  clear  the  premises  from  the  incumbrance  to  that  extent  The 
title  acquired  by  Fossatt,  the  purdiaser  at  the  Sheriff's  sale,  was 
snbject  to  this  right  of  redempti<ni,  and  tlius  open  to  the  contingen- 
cj  of  being  entirely  defeated  by  such  redemption.  (Story's  Eq. 
PL  SesL  76.)    Sot  this  n^  of  redemption  should,  as  we  have 
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already  shown,  have  been  asserted  bj  action  brought  within  the 
time  &ted  by  the  Statute  of  Limitations.  No  action  of  the  kind 
appears  ever  to  have  been  brought.  The  present  action  is  brought 
by  the  legal  representatives  of  the  original  mortgagee,  and  the 
plaintiffs  do  not  pretend  to  claim  any  rights  derived  from  the  mort- 
gagor or  his  grantea  The  latter  is  the  only  person  who  has  the 
right  to  disturb  the  title  acquired  by  Fossatt  and  those  claiming 
under  him,  on  the  ground  of  this  unf  oredosed  right  of  redemption. 
The  present  plaintiffs  have  no  right  to  make  the  objection  or  to 
attack  the  pimdiaser's  title  on  that  ground.  If  Berrian  saw  fit  to 
waive  or  sleep  on  his  rights  and  allow  them  to  be  barred,  he  alone 
is  injured,  and  no  other  person  can  assert  rights  thus  lost  The 
Statute  of  Limitations  has  been  well  said  to  be  a  statute  of  repose^ 
putting  an  end  to  strife  and  litigation  and  bringing  peace  and  secu- 
rity to  the  community.  This  applies  especially  to  titles  to  real 
estate.  Nothing  so  much  retards  the  growth  aad  prosperity  of  a 
countTf  as  insecurity  of  titles  to  real  estate.  During  litigation 
respecting  them  the  land  becomes  waste  and  unproductive,  for  par- 
ties will  not  improve  while  their  title  is  doubtfuL  Consequently, 
no  legislation  has  been  more  generally  apprqyed  than  that  relating 
to  the  quieting  of  land  titles  and  the  limitation  of  actions  respect- 
ing tfaem.  (Angell  on  Lint  7,  8.)  It  is  in  this  view  that  the 
Legislature  of  this  State  has  prescribed  the  short  period  of  five 
years  as  the  most  extended  period  of  limitation  of  actions  relating 
to  real  estate,  and  it  is  the  plain  dnty  of  the  Court  to  strietty 
enforce  it  for  the  good  of  society  and  as  conservators  of  the  law. 

Lapse  of  time  not  only  applies  as  a  defense  to  an  action,  but  it 
foims  the  basis  of  a  new  title  acquired  by  prescription  which  is 
founded  upon  the  statute.  The  term  ^'  limitation ''  is  held  to  mean 
'^  the  time  which  is  prescribed  by  the  authority  of  the  law,  during 
which  a  title  may  be  acquired  to  property  by  virtue  of  a  simple 
adverse  possession  and  enjoyment;  or,  the  time  at  the  end  of  which 
no  action  at  law  or  suit  in  equity  can  be  maintained."  (Angell  on 
Lim.  L)  ^  As  a  general  doctrine  it  ha^  too  long  been  established 
to  be  now  in  the  least  degree  controverted,  that  what  the  law 
deems  a  perfect  possession,  if  continued  without  interruption  dur- 
ing the  whole  period  which  is  prescribed  by  the  statete  fbr  Ae 
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enforoement  of  the  right  of  entry,  is  evidence  of  a  fee."  (Id.  396.) 
''It  is  also  unquestionable,  that  where  land  has  been  sold  under  a 
claim  to  the  fee  for  the  time  prescribed  by  the  statute,  and  an  entry 
is  made  by  the  party  who  has  the  written  title,  such  party  may  be 
dispossessed  by  an  ejectment  brought  by  him  who  so  held  and 
daimed.''  (Id.  398.)  ^'A  fortiori,  wiU  the  doctrine  as  above  laid 
down  be  acted  upon  by  Courts  of  Equity."    (Id.  899. ) 

In  the  present  case  Fossatt  entered  into  possession  in  good  faith, 
in  the  belief  that  he  had  a  good  right  and  title  to  the  property, 
with  the  intention  to  hold  it  against  all  the  world.  This  possession 
was  taken  under  and  in  pursuance  of  a  deed  which  purported  to 
convey  the  title  under  a  claim  of  title  in  ^ee,  and  this  possession 
was  adverse  not  only  to  Oook  and  those  claiming  under  him,  but  to 
all  other  persons,  at  its  commencement,  and  so  continued  in  Fossatt 
and  those  claiming  under  him  for  more  than  five  years.  We  think 
it  dear  that  these  facts  constitute  a  full  defense  to  the  claim  souj^t 
to  be  enforced  by  the  present  plaintiffs,  under  the  Statute  of  Lim- 
itations, though  all  of  them  may  not  be  essential  to  constitate  an 
adverse  possession. 

It  is  urged  by  Laurencel  and  Eldredge,  that  as  Fossatt,  tmder 
whom  they  daim,  was  the  confirmee  in  the  Courts  of  the  United 
States,  under  the  proceedings  instituted  by  him  therein,  and  as 
Cook  never  filed  any  daim  in  the  National  Courts,  the  title  tiius  ac- 
quired by  Fossatt  cannot  be  affected  by  any  daim  of  Cook  or  his 
legal  representatives,  referring  us  to  the  case  of  Estrada  v.  Murphy 
(19  CaL  248.)  Under  the  view  we  have  taken  we  deem  it  unneces- 
sary to  determine  this  question*  But  the  fact  that  Cook  and 
his  legal  representatives  stood  by  for  years  and  permitted  Fossatt, 
vjkder  his  purchase,  to  prosecute  this  daim,  and  expend  a  large 
sum  of  monqr  in  perfecting  the  title,  without  giving  notice  of 
his  daim,  or  offering  to  bear  the  expense,  or  incur  the  risk  and 
uncertainty  of  the  litigation,  is  such  fraudulent  conduct  and  con- 
cealment as  would  induce  a  Court  of  Equity  to  refuse  them  all  aid, 
it  least,  until  they  had  fully  indemnified  Fossatt  and  those  daim- 
ing  under  him  for  all  these  expenditures.  (1  Story's  Equity,  885, 
S88 ;  Bryan  v.  Bamirez,  8  CaL  467 ;  Farley  v.  Vaughn,  11  Id. 
SS7*)    ^^  it  ^'^^  dearly  error  in  the  decree^  that  this  right  of 
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the  defendants  to  be  reimbursed  these  expenditures  was  not  pro- 
vided for. 

The  respondents  insist  that  as  the  mortgage  was  executed  prior 
to  the  passage  of  the  Practice  Act  of  1851,  the  mortgagee  was 
vested  with  all  the  rights  of  a  mortgagee  at  conmion  law,  includ- 
ing the  right  to  a  decree  of  strict  foreclosure — that  is,  a  decree 
foreclosing  all  the  equities  of  redepiption,  and  declaring  the  abso- 
lute title  vested  in  them,  without  any  sale  of  the  mortgaged  prem- 
ises. It  is  dear,  however,  that  in  no  view  of  the  case  are  they 
entitled  to  such  a  decree.  The  mortgage  was  executed  after  the 
passage  of  the  Practice  Act  of  1860,  and  is  therefore  governed 
by  it.  The  three  hundred  and  ninth,  three  hundred  and  tenth,  and 
three  hundred  and  eleventh  sections  of  that  act,  provide  how  a 
mortgage  shall  be  enforced,  and  that  the  judgment ''  shall  be,  that 
the  property  mortgaged  be  sold  for  the  satisfaction  of  the  debt," 
which  clearly  takes  away  the  right  to  a  judgment  of  strict  fore- 
closure under  the  common  law. 

They  also  claim  that  Cook  was  not  affected  with  the  notice  of  the 
suit  of  Foster  v.  Wiggins,  because  no  notice  of  lis  pendens  was 
filed  in  the  Recorder's  office,  in  accordance  with  Sec.  27  of  the 
Practice  Act  Cook  was  not  a  purchaser  or  incumbrancer  of  the 
property,  pending  the  action,  and  it  is  doubtful,  therefore,  whether 
this  section  applies  to  him.  In  Richardson  v.  White  (18  Cal.  106) 
it  was  held  to  apply  to  those  purchasing  or  taking  incumibrances 
upon  the  property  during  the  pendency  of  the  action.  {Avli  v. 
Oassaway,  18  Cal.  205.)  But  this  section  applies  only  to  actions 
pending^  and  not  to  judgments  and  decrees  rendered,  which  at  com- 
mon law,  it  would  seem,  were  notice  to  all  persons.  (SorreU  v. 
Carpenter,  2  P.  Wm.  482;  8earle  v.  Lane,  2  Vernon,  87,  88; 
Monell  V.  Lawrence,  12  Johns.  634;  Watti/ngton  v.  Howley,  1 
Dessaussure,  170.)  In  the  present  case,  the  attorney  of  Foster, 
who  foreclosed  the  mortgage,  testified  that  before  he  brought  the 
suit  he  informed  Cook  that  he  was  about  to  do  so,  to  which  Cook 
replied  that  he  did  not  care,  or  something  to  that  effect  Whether 
this  was  notice  or  not,  it  was  sufficient  to  put  him  upon  inquiry. 
The  recording  of  the  Sheriff's  deed  to  Fossatt  and  the  possession 
taken  by  Fossatt  under  it^  were  at  least  notice  of  his  claim,  but  it 
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wa8  nearly  seven  years  afterwards  that  this  action  was  commenced. 
The  Statute  of  Limitaitons,  in  its  effects  upon  the  rights  of  the 
parties  in  this  case,  does  not  depend  upon  any  question  of  notice  to 
Cook  of  the  pendency  of  the  foreclosure  suit 

On  the  twCTty-third  day  of  April,  1861,  Wiggins^  the  mortgagor, 
conveyed  all  his  right,  title,  and  interest  in  the  property  to  Berrian, 
who,  on  the  thirtieth  day  of  October,  1858,  conveyed  the  same  to 
Laurence!  and  Eldredge,  and  the  respondents  insist  that  by  taking 
this  conveyance  the  title  of  the  latter  became  subject  to  the  mort- 
gage, and  that  they  are  estopped  from  contesting  it.  The  record 
does  not  disclose  whether  the  deed  to  Laurencel  and  Eldredge  was 
a  warranty  or  a  mere  quitclaim.  In  the  absence  of  proof  we  could 
not  presume  that  it  contained  any  covenants  of  warranty.  There 
is,  however,  no  evidence  that  the  latter  ever  agreed  with  Berrian, 
or  any  dse,  to  pay  the  mortgage,  or  in  any  way  recognized  it 
as  a  lien  upon  the  property.  At  the  date  of  this  deed  to  them, 
Foster  and  they  had  been  in  the  undisturbed  possession  of  the 
premises,  claiming  the  same  as  owners  against  all  the  world,  for 
nearly  seven  years ;  a  sufficient  length  of  time,  as  we  have  shown, 
to  bar  all  equities  of  redemption.  They  did  not  acquire  the  posses- 
sion with  or  under  this  deed,  and  are  not  estopped  from  denying 
that  they  acquired  any  title  under  it.  By  taking  the  deed  they 
neither  parted  with  nor  lost  any  rights  they  had  acquired  under 
Possatt,  and  by  lapse  of  time  either  as  against  Berrian  or  the  rep- 
resentatives of  Cook;  nor  did  they  thereby  subject  themselves  to 
any  obligations  or  burdens  that  did  not  exist  against  them  before. 
A  similar  principle  was  established  by  this  Court  in  Sam  Francisco 
V.  Lawion  (18  Cal.  466). 

It  follows  that  the  Court  below  erred  in  rendering  the  decree 
against  the  defendants  who  appeal.  The  judgment  is  therefore 
reversed,  and  the  Court  below  is  directed  to  enter  a  judgment  dis- 
missing the  action  as  against  all  the  defendants,  except  Wiggins, 
and  in  favor  of  said  defendants  for  their  costs,  and  the  cause  is 
remanded  for  further  proceedings  against  the  defendant  Wiggins. 
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DONNEE  V.  PALMER— BRADLEY,  JiXTnsBsrmis^ 

Upon  filing  a  certified  copy  of  a  Jodgment  with  a  connty  Beoorder  It  becomes 
a  lien  upon  the  debtor*!  real  property  in  that  county  tor  two  yean  from 
the  date  of  the  filing,  notwlthatandlng  a  lien  by  ylrtue  of  the  same  Judgment 
has    prevlouely    existed   and   expired   by   lapse   of   time   in   another   oonnty. 

The  amendment  of  1862  to  Sec  193  of  the  Practice  Act,  allowing  the  aflldaTits  of 
jurors  to  be  received  to  Impeach  their  own  verdict,  relates  merely  to  the 
remedy  and  governs  in  all  applications  for  new  trial  made  after  Its  passage, 
although  the  verdict  and  Judgment  sought  to  be  set  astda  wave  randered 
previously. 

A  f«rdict  to  which  the  assent  of  any  of  the  Jurors  was  obtained  by  ft  laaort  to 
chance  will  be  set  aside. 

Afpsal  from  the  Twelfth  Judicial  District 
The  facts  are  stated  in  the  opinion  of  the  Oonrt 
8.  0.  Houghton,  for  PIainti£ 

Sec.  207  should  not  he  construed  alone  nor  according  to  its 
strict  letter,  but  must  be  construed  together  with  the  other  pro- 
visions of  the  statute  relating  to  the  same  subject. 

Sec.  209  provides  ^^  that  execution  may  issue  at  any  time  within 
five  years  after  the  entry  of  judgment  After  that  time  the  judg- 
ment has  no  vitality  and  has  ceased  to  exist 

If  the  position  of  respondent  is  correct,  and  the  effect  of  Sec. 
207  is  to  permit  the  lien  of  a  judgment  to  be  revived  in  any  county 
other  than  that  in  which  it  is  docketed,  after  the  lapse  of  more  than 
two  years  from  the  time  of  the  docketing  thereof,  it  may  be  done 
at  any  time  within  five  years  after  the  entry  of  judgment,  and  a 
judgment  lien  can  be  created  and  made  to  continue  a  considerable 
period  of  time  beyond  the  life  of  the  judgment  itself.  For  to 
accomplish  that  result,  it  would  only  be  necessary  to  file  the  tran- 
script in  another  county  a  few  days,  even  one  day,  before  the  ex- 
piration of  five  years,  and  create  a  lien  to  run  two  years  from  the 
date  of  such  filing,  thus  producing  the  extraordinary  result  of  hav- 
ing a  judgment  lien  where  no  judgment  exists  to  be  enforced. 
This  would  be  utterly  absurd,  yet  such  must  be  the  case  if  that  sec- 
tion must  be  constnied  according  to  its  very  letter. 
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Or  the  tranBcript  mig^t  be  filed  in  another  oountjr  a  day  before 
the  judgment  expired,  and  an  exeoation  iflsaed  and  lened  the  same 
daj,  and  a  sale  bad  by  virtue  thereof  after  the  judgment  had  ceased 
to  have  any  f  orca  This  would  be  equally  absurd,  and  demonstrates 
deaily  the  inoorreetnass  of  the  vieiw  taken  of  the  laiw  by  our 
opponents. 

It  is  a  familiar  rule  of  interpretation  of  statutes,  that  the  intent 
of  the  lawmaker  must  be  carried  out,  when  it  can  be  aseeriained, 
and  that  intent  allowed  to  prevail  over  the  literal  seuse  of  Ihe 
tetma  employed^  and  oonlarol  the  strict  letter  of  the  law,  where  the 
letter  would  lead  to  possible  absordi^.  Smithonstat  andeonstit 
law,  662,  Sec  516. 

Iliie  rule  has  been  applied  hj  this  Oourt  to  Sec  207  und^  con- 
sideniion,  in  Hie  cam  of  Bowman  t.  Hoviam  (17  CaL  471). 

In  that  case  effect  was  not  giyen  to  the  strict  letter,  for  tiie 
reason  that  it  would  have  led  to  the  absurdity  of  raviving  and 
exfeending  a  lien  two  years  upon  the  same  property,  after  it  had 
been  already  subjected  to  the  lien  of  the  same  judgment  for  one 
teon  of  two  years. 

It  was  evidently  the  intent  of  die  Legislature,  that,  where  a 
judgment  debtor  had  property  in  other  counties  than  that  in  which 
the  judgment  was  entered,  die  creditor  would  immediately  after 
the  entry  of  judgment  cause  a  transcript  thereof  to  be  filed  in  such 
other  ODunties,  and  create  liens  thereon.  And  it  was  evidentlf 
intended  that  these  liens  should  not  be  continued  for  any  great 
period;  that  the  creditor  should  within  a  roasonable  time  subject 
the  property  of  his  debtor  to  the  satisfaction  of  his  demand,  and 
not  tie  it  np  from  other  creditors.  And  with  that  object  the  coin 
tinnanffe  of  the  lien  was  limited  to  two  years  in  the  county  where 
the  jndgmoit  should  be  entered. 

B.  A.  Lawrence,  for  Respondent  Bradley. 

The  only  point  is,  whether  the  taking  out  of  the  transcript  of  the 
judgment  in  the  case  of  Cobb  v.  Tontz,  in  Santa  Olara  County,  aft^ 
the  two  years  had  expired,  and  filing  it  in  San  Francisco,  created 
any  lien  upon  the  premises.  If  it  did^  then  the  charge  of  the  Court 
dearly  erroneous,  and  intervener  is  entitled  to  a  new  trial. 
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I  find  no  authorities  on  the  point.  The  nearest  approach  to  an 
authority  is  Bowman  v.  Hovious  (17  Cal.  471).  But  although  this 
point  was  alluded  to  in  the  briefs  of  counsel,  that  case  passed  off  on 
other  grounds.  In  New  York  the  lien  only  runs  ten  years  from  the 
date  of  docketing  of  the  judgment  in  the  oounty  where  rendered. 
(Voorhies'  N.  Y.  Code,  Sec  282.)  With  us  the  lien  runs  two 
years  from  filing  the  transcript.     (Pr.  Act,  Sec.  207.) 

If  a  judgment  is  r^idered  to-day  in  San  Francisco,  it  at  once 
becomes  a  lien;  but  if  a  transcript  is  sent  to  San  Bernardino,  to  be 
filed,  it  may  be  two  months  before  it  is  filed  there,  and  yet  the  lien 
will  hold  in  that  county  two  months  after  it  has  erpired  in  this 
county.  It  does  not  become  a  lien  in  any  other  county  until  filed 
thera  It  is  not  required  to  be  filed  there  forthwith,  or  within  two 
years,  and  it  is  plain  the  statute  intended  to  give  the  party  the 
benefit  of  a  two  years'  lien,  wherever  he  might  file  the  transcript, 
80  that  he  did  within  the  life  of  the  judgment  If  it  were  other- 
wise^ the  Legislature  would  have  adopted  the  language  of  Sec.  282 
of  the  N".  Y,  Code,  from  which  our  Practice  Act  is  taken,  which 
would  have  the  view  contended  for  by  the  learned  counsel.  But 
the  Legislature,  in  this  section,  have  studiously  avoided  reenacting 
the  Is^.  Y.  Code. 

The  statute  imposes  no  limit  upon  the  time  in  which  the  transr 
eript  shall  be  filed,  and  the  Court  can  impose  none.  The  only 
penalty  for  not  filing  it  is,  that  the  lien  will  not  attach  until  it  is 
filed,  and  the  law  has  wisely  left  it  to  the  convenience  and  the  dis- 
cretion of  the  party  to  determine  whan  he  shall  secure  the  lien. 

When  the  lien  has  once  attached  it  can  only  run  for  two  years. 
It  is  not  in  the  power  of  the  Court  or  of  the  parties  to  extend  it 
beyond  that  time,  and  for  the  Court  to  declare  that  the  lien  shall 
not  attach,  where  the  transcript  has  been  filed  after  two  years  from 
the  date  of  the  judgment,  is  virtually  to  repeal  the  statute. 

I  do  not  perceive  the  absurdity  of  having  a  lien,  after  the  five 
years'  limitation  has  run  upon  a  judgment  That  was  a  mere  limi- 
tation of  ri^t  to  bring  suit  upon  the  judgment — non  constat  that 
the  judgment  was  dead.  On  the  contrary  until  Sec.  214  was  re- 
pealed, execution  might  issue  after  five  years  and  during  the  whole 
time  of  limitation  at  common  law,  by  an  order  of  the  Ooort. 
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But  that  point  has  no  bearing  in  this  case,  because  the  lastdause 
of  Sec.  207  is  a  complete. answer  to  appellant's  objection:  ^^The 
lien  shall  continue  for  two  years,  unless  the  judgment  be  previously 
satisfied*" 

If,  then,  as  appellant  contends,  the  judgment  is  satisfied  by  the 
five  years'  limitation,  the  Hen  falls  with  it*  If  he  files  his  trans- 
cript in  another  county  four  years  after  the  date  of  the  judgment, 
he  has  a  lien  for  only  one  year.  At  any  time  within  three  years 
from  date  of  the  judgment  he  can  have  a  lien  for  two  yean,  ^^  un- 
kfis  the  judgment  be  previously  satisfied." 

Neither  can  this  section  be  impaired  or  defeated  by  construing  it 
with  other  sectionB  of  the  statute,  but  gains  additional  plausibilitv 
from  such  construction. 

If,  as  it  is  contended,  it  was  the  intention  of  the  Legislature  that 
the  transcript  should  be  filed  in  another  county  forthwith,  or  at  any 
rate  within  two  years,  it  would  have  been  very  natural  for  them  to 
have  put  it  into  the  statute.  If,  however,  they  intended  to  let  the 
party  who  held  the  judgment,  suit  his  own  time  and  convenience 
for  filing  the  same,  as  we  contend,  they  would  undoubtedly  have 
used  the  very  language  of  the  act.  The  absurdity  of  respondent's 
proposition  is  apparent  when  you  apply  it  to  a  Justice's  judgment, 
which  may  become  a  lien  by  complying  with  Sec.  599  of  the  Prac- 
tice Act  The  statute  prescribes  no  limitation  of  time  within 
iHiiich  to  file  the  transcript  of  the  Justice's  judgment,  and  yet  upon 
the  theory  of  respondents,  it  could  not  be  filed  after  two  years. 

At  common  law  there  was  no  lien.  It  is  purely  the  creature 
of  statute^  (Ackley  et  <U.  v.  Chamberlin,  16  CaL  181.)  And 
where  that  statute  in  plain  and  simple  terms  prescribes  how  the  lien 
may  be  acquired,  it  would  be  unwise  and  unjust  for  the  Court  to 
involve  it  in  any  mysticism.  A  large  number  of  titles  in  this  State 
depend  upon  the  construction  for  which  we  contend.  Until  the 
decision  of  Judge  Campbell  in  this  case,  the  searchers  of  titles 
always  passed  them  upon  the  hypothesis,  that  filing  the  transcript 
in  another  coimty,  even  after  the  lien  had  expired  in  the  first 
oonnty,  ereated  a  lien  for  two  years  thereafter. 

Obockxb,  J.  delivered  the  opiniim  of  the  Oourt— NoBfoir,  J. 
concurring. 
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This  is  an  action  to  recover  the  possession  of  a  one  hunderd  vara 
lot  in  the  City  of  San  Francisco,  the  plaintiff  claiming  to  be  the 
owner  of  the  entire  estate.  During  tiie  pendency  of  the  action 
Bradley  intervened,  olainiing,  as  against  both  plaintiff  and  defend- 
ant, that  he  was  the  owner  of  the  undivided  one-fourth  of  the  lot^ 
and  entitled  to  the  possession  to  that  extent  The  issue  between 
plaintiff  and  the  intervenor  was  submitted  upon  an  agreed  stat^ 
ment  of  facts.  The  issues  between  the  plaintiff  and  the  defendants 
were  tried  by  a  jury,  except  those  relating  to  certain  tax  titles, 
which  were  submitted  to  the  Court.  The  jury  returned  a  verdiet 
in  favor  of  the  plaintiff  against  the  defendants  and  the  intervenor; 
the  Court  found  in  favor  of  the  plaintiff  upon  the  questions  relating 
to  the  tax  titles,  and  on  the  first  day  of  Ma^,  1862,  judgment  was 
accordingly  entered  in  favor  of  the  plaintiff  against  the  defendants 
and  the  intervenor,  dismissing  the  coniplaint  of  the  intervenor,  and 
for  the  recovery  of  the  possession  of  ^e  premises  and  costs.  On 
the  sixth  day  of  March,  1862,  the  defendants  and  the  intervenor 
each  served  and  filed  notices  of  motions  for  a  new  trial,  and  on  the 
twentieth  day  of  December,  1862,  the  Court  made  an  order  deny- 
ing defendants'  motion,  and  granting  the  motion  of  the  intervener, 
addixig,  **  or  that  the  judgment  be  modified  as  to  hiuL^'  On  the 
sixteenth  day  of  January,  1863,  the  Court,  on  motion  of  the  plain- 
tiff's attorney,  made  an  order  setting  aside  and  vacating  the  order 
of  December  20th,  and  entered  a  new  order,  as  of  the  last  date, 
whidi,  after  reciting  that  the  defendants*  motion  for  a  new  trial 
was  made  upon  a  certain  statement  and  certain^  a£Sdavits  descriV 
ing  them,  and  that  it  was  opposed  with  certain  affidavits  on  the 
part  of  the  plaintiff,  and  that  the  intervenor  had  also  moved  for  a 
new  trial,  upon  a  statement  filed,  ordered  that  the  motion  of  Ibe 
defendants  be  denied,  and  that  of  the  intervenor  be  granted.  From 
this  judgment  and  these  orders,  the  defendants  appeal;  and  from 
the  order  granting  the  intervenor  a  new  trial,  the  plaintiff  appeals. 
Each  of  these  appeals  are  prosecuted  separately,  but  we  have  pre- 
ferred to  consider  them  together. 

The  daim  of  the  intervenor  is  founded  upon  tliis  state  of  facte: 
On  the  tenth  day  of  April,  1858,  Donner  conveyed  .the  undivided 
on^^td  of  the  premiaes  to  John  Yontz;  on  the  fifteeatti  day  of 
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August,  1856,  one  Cobb  reoovered  a  judgment  in  the  District 
Coort  for  Santa  Clara  County,  for  seven  hundred  and  ninety-six 
dollars,  against  Yonte,  a  transcript  of  which  was  duly  recorded  in 
the  County  Becorder's  ofEkse  of  San  Francisco,  on  the  tenth  day  of 
December,  1868 ;  an  execution  duly  issued  on  said  judgment  on  the 
fifteenth  day  of  November,  1869,  directed  to  the  Sheriff  of  the 
County  of  San  Francisco,  which  was  levied  on  the  interest  of  said 
Yonts  on  the  premises,  and  the  same  was  sold  under  the  same 
execution  on  the  twenty-eighth  day  of  March^  1860,  to  one  East- 
land, and  a  Sheriff's  deed  was  executed  to  him  at  the  expiration  of 
the  time  of  redemption,  and  afterwards  Eastland  conveyed  the  same 
to  Bradley,  the  intervener.  Maiy  Williams  instituted  a  suit  against 
said  Yontz  in  the  District  Court  of  Santa  Clara  County,  in  which 
an  attachment  was  issued  and  levied  upon  the  premises  upon  the 
ei^th  day  of  January,  1859;  a  judgment  was  recovered  in  said 
action,  on  which  an  execution  was  issued  under  which  all  the  inter- 
est of  said  Yonts  in  the  premises  was,  on  the  ninth  day  of  March, 
1861,  sold  to  the  plaintiff  and  a  deed  therefor  made  in  pursuance 
of  said  sale^  after  the  expiration  of  the  time  for  redemption. 
Under  this  state  of  facts  the  simple  question  is,  which  of  these  two 
parties,  the  intervener  or  the  plaintiff,  has  the  better  right  and  title 
to  this  interest  of  Yontz.  The  plaintiff  contends  that  as  the  judg- 
ment of  Cobb  was  not  filed  in  the  Becorder's  oflioe  of  San  Fran- 
cisco until  more  than  two  years  after  it  was  rendered  and  docketed 
in  Santa  Clara  County,  and  after  the  lien  there  had  expired  by 
limitation,  the  judgment  was  no  lien  upon  any  property  in  San 
Francisco.  In  this  he  is  mistsken*  Th^  lien  in  such  cases  is 
clearly  defined  by  the  provisions  of  Sec  307  of  the  Practice  Act, 
which  reads  as  follows:  ^  A  transcript  of  the  original  docket,  certi- 
fied by  the  Cleik,  may  be  filed  with  the  Recorder  of  any  other 
county;  and  from  the  time  of  the  filing,  the  judgment  shall  be  a 
lien  upon  all  the  real  property  of  the  judgment  ddi>tor,  not  exempt 
from  execution,  in  such  county,  owned  by  him  at  the  time^  or 
which  he  may  afterwards  acquire,  until  the  said  lien  expires.  The 
lien  shall  continue  for  two  years^  unless  the  judgment  be  previously 
satisfied."  The  statute  is  plain  that  the  lien  commences  at  the 
time  of  the  filing  of  the  traasoript  ia  the  Beoorder^a  office,  and 
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continues  for  two  years  from  that  time,  imless  the  judgment  be 
satisfied  before  that  time  expires.  No  language  oould  more  clearly 
express  that  to  be  the  meaning  and  intention  of  the  Legislature, 
and  we  can  perceive  no  injustice  or  hardship  in  it.  The  fact  that 
a  lien  under  the  judgment  has  existed  and  expired  in  another 
county,  can  make  no  diflFerenoe.  The  intention  is  to  give  a  judg- 
ment creditor  the  right  to  acquire  a  lien  in  any  county  when  and 
where  he  ipleases,  and  then  it  gives  him  two  years  thereafter  in 
which  to  enforce  that  lien.  If  he  fails  or  neglects,  or  can  find  no 
property  in  one  county  on  whidi  to  enforce  it,  that  is  no  just  cause 
why  he  should  not  exercise  his  right  of  enforcing  it  in  another  county 
where  he  may  be  able  to  find  property  of  the  judgment  debtor. 

But  Sec.  209  provides  than  an  execution  to  enforce  this  lien  can 
only  issue  within  five  years  after  the  date  of  the  judgment,  and  if 
the  judgment  creditor  suffers  that  time  to  elapse  without  having 
enforced  his  lien,  he  cannot  procure  an  execution,  since  the  repeal 
of  Sec.  214,  with  which  to  enforce  it.  So,  too,  all  right  of  action 
upon  the  judgment  is  barred  by  the  seventeenth  section  of  the  Stat- 
ute of  Limitations,  unless  commenced  within  five  years  of  the  date 
of  its  rendition.  Whether  a  lien  can  exist  in  any  county  after  the 
expiration  of  five  years  from  the  date  of  the  judgment  by  filing  a 
transcript  in  the  Recorder's  office  just  within  the  two  years,  is  a 
question  not  properly  before  us  in  this  case;  but  it  is  clear  that  if  a 
lien  could  exist  in  such  case,  it  would  be  merely  nominal,  unless  an 
execution  is  issued  within  the  five  years  with  which  to  enforce  it. 

It  follows  from  these  views  that  the  interest  of  Yontz  was  vested 
in  the  intervener,  and  there  was  therefore  no  rror  in  granting  him 
a  new  trial.  The  order  granting  him  such  new  trial  is  therefore 
affirmed. 

One  ground  of  the  motion  for  a  new  trial  made  by  the  defendants 
was  misconduct  of  the  jnry,  the  sale  evidence  of  which  was  the 
affidavits  of  a  portion  of  the  jurors.  The  respondents  contend  that 
at  common  law,  jurors  eould  not  give  evidence  impeaching  their  own 
verdict,  and  that  the  amendment  of  Sec  193,  allowing  affidavits  of 
jurors  to  be  used  for  lliat  purpose,  does  not  apply  to  this  case^ 
because  it  was  not  passed  until  after  the  rendition  of  the  judgment 
It  is  unneoessaxy  to  examine  what  the  role  upon  this  sobjeet  maj 
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have  been  at  oaminan  law,  as  we  oonnder  that  the  statute  govenib 
^118  case.  The  judgment  was  rendered  Mareh  Ist,  1862;  the  law 
amending  See.  193  so  as  to  allow  misconduot  on  the  part  of  the 
juiy  to  be  proved  by  the  affidavits  or  any  one  or  more  of  the  jnrors, 
was  passed  Maroh  Sth,  and  took  effeet  immediately;  and  the  motion 
for  a  new  trial  was  not  heard  and  submitted  until  some  time  in 
August,  1868.  The  statute  related  merely  to  the  remedy,  declar- 
ing the  rule  of  evidence  to  govern  the  Ckmrts  in  hearing  and 
determining  motions  for  new  trials,  founded  upon  alleged  miaoon- 
duct  of  the  jury,  and  it  clearly  applies  to  all  motions  for  new  trials 
heard  after  it  took  effect  In  no  sense  can  it  be  said  to  affect  any 
vested  interest  plaintiff  had  in  his  judgment  If  that  judgment 
was  entered  upon  a  verdict  rendered  under  circumstances  showing 
misconduct  on  the  part  of  the  jury,  the  law  in  existence  at  the 
time  of  the  trial,  verdict,  and  judgment,  gave  the  defendants  a  ri^t 
to  have  the  judgment  vacated  and  a  new  trial  granted,  and  the 
Legislature  had  an  undoubted  ri^t  to  prescribe  the  rule  of  evi- 
dence in  motions  for  that  purpose,  whether  the  judgment  was 
rendered  before  or  after  the  passage  of  the  law.  The  law  relates 
to  and  affects  the  motion  for  a  new  trial,  and  not  the  judgment. 

The  affidavit  of  one  of  the  jurors,  Day,  after  stating  generally 
what  occurred  in  the  jury  room,  in  the  way  of  discussions  and  votes, 
states  that  after  a  time  a  vote  unanimous  for  the  plaintiff  was  taken, 
but  immediately  thereafter  Heller  and  Fortune,  who  are  charged 
with  the  misconduct,  recanted,  and  said  their  vote  was  not  according 
to  their  convictions ;  and  soon  after  the  affiant  saw  Fortune  approach 
Heller,  and  heard  him  propose  to  the  latter  that  he  would  place  a 
piece  of  money,  and  the  latter  should  guess,  heads  or  tails,  and  if 
he  guessed  right  then  their  verdict  should  be  for  the  plaintiff,  or 
they  would  go  with  the  others  for  the  plaintiff;  that  Heller 
assented;  that  Fortune  then  placed  a  piece  of  money  and  covered 
it  so  that  the  former  could  not  see  it;  he  guessed,  and  they 
annomiced  that  he  had  guessed  right,  and  they  thereupon  agreed 
to  a  verdict  for  the  plaintiff,  but  both  said  it  was  still  contrary  to 
their  convictions.  The  affidavit  of  Oalkin,  another  juror,  is  sub- 
stantiaUy  to  the  same  effect  The  plaintiff  introduced  the  affidavits 
of  several  other  jurors,  in  rebuttal,  who  corroborate  the  general 
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Statements  of  the  oocurrenoes  in  the  jury  robm^  but  they  atate  that 
they  heard  or  saw  nothing  of  this  particular  transaction  between 
Fortune  and  Heller.  The  cireumstanceB  detailed  by  Day  and 
Calkin  show  that  it  might  well  have  oocurred^  and  the  other  jurors 
have  neither  seen  nor  heard  it>  and  we  thii:Jk  the  affidavits  show 
with  sufficient  certainty  that  the  transactian  occurred  substantially 
as  stated  by  Day  and  Calkin.  It  is  insisted,  however,  that  the 
defendants  should  have  procured  the  affidavits  of  the  jurors  guilty 
of  the  misconduct.  It  seems  that  one  of  the  defendants  applied 
to  them  for  that  purpose,  and  they  refused.  We  know  of  no  rule 
of  law  which  requires  these  facts  to  be  proved  by  the  affidavits  of 
the  juror?  charged  with  the  misconduct 

That  the  conduct  of  these  jurors  was  such  as  to  vitiate  the  ver- 
dict there  can  be  no  doubt  The  rule  of  law  upon  this  subject  is 
well  settled.  (1  Graham  &  Waterman  on  New  Trials,  103; 
Wilson  V.  Berryman,  5  Cal.  44.)  The  Court  therefore  erred  in 
denying  the  defendants'  motion  for  a  new  triaL  Several  other 
questions  are  raised  by  the  parties,  but  as  they  do  not  relate  to  the 
merits  of  the  case,  and  as  their  determination  is  not  important  to 
guide  the  future  action  of  the  Court  below  on  the  new  trial,  we  do 
not  deem  it  necessary  to.  pass  upon  thenu 

The  judgment  is  reversed  and  a  new  trial  ordered  aa  to  the 
defendants  and  llie  intervenor. 


CHAPMAN  V.  THORNBURa 

Puoi  io  the  paraage  of  the  Act  of  May  ISth,  1861,  2n<igtm  of  Oonrti  tad  M 
power  to  Inoe  write  of  anlataiice  to  place  the  porehaaer  of  prepestF  MM 
under  a  decree  of  foreeloeoro  tii  poaeeaslon  of  tlio  mno. 

Appeal  from  the  Tenth  Judicial  District,  Yuba  County. 

Chapman,  the  plaintiff,  on  the  twenty-fourth  day  of  January, 
1857,  obtained  a  judgment  and  decree  in  the  District  Court  of 
Yuba  County  against  Clark  and  wife,  for  the  foreclosure  of  a  mort- 
gUge  uj)on  certain  real  estate  in  Marysville,  and  directing  the  sale 
of  the  mortgaged  property  to  satisfy  the  judgment    The  property 
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was  sold  by  the  Sheriff  on  the  twenty-third  of  Febfuaxy,  1857,  and 
Chapman  became  the  purchaser,  and  on  the  first  of  Angust,  1857^ 
recdved  the  Sheriff's  deed. 

On  the  fourth  of  September,  1857,  plaintiff  obtained  an  order 
from  the  Jndge  at  chambers  for  a  writ  of  assistance,  which  was 
iaaaed  by  the  Clerk  of  the  fifth,  and  placed  in  the  hands  <tf  the 
Sheriff,  defendant  Thmmbnrg. 

Henry  K.  Mitchell,  icfr  Appellant 

By  Sec  22,  District  Courts  have  the  power  to  render  a  judg- 
ment and  decree,  because  it  is  conferred  upon  them.  District 
Goorts  and  District  Judges  have  power  to  issue  all  writs  necessary 
or  proper  to  the  complete  exercise  of  the  power  conferred  upon 
District  Courts  and  District  Judges..  District  Judges  have  the 
power  to  transact  such  business  at  their  chambers  as  may  be  done 
out  of  Court,  etc. 

The  mere  fact  that  the  statute  defines  certain  duties  that  may 
be  done  by  them  out  of  Court,  does  not  render  void  on  act  of  a 
Judge  at  chambers  not  particularly  mentioned,  but  which  is  neoes- 
saiy  and  proper  to  the  complete  exercise  of  the  power  conferred 
upon  him  as  a  Judge,  that  is,  to  enforce  Hbe  judgment  and  decrees 
of  the  Court 

Mendc  A  Van  Yoorhies,  for  Respondent 

KoKfOV,  J.  delivered  the  opinion  of  the  Court — Oopb,  0.  J. 
eoneBrring.    Csookeb,  J.  ddivered  the  dissenting  opinion. 

This  action  is  brought  to  recover  damages  for  the  injury  done  to 
eertain  real  estate  during  the  time  that  the  defendant,  as  Sheriff, 
delayed  to  execute  a  writ  of  assistance  which  had  been  placed  in 
his  hands. 

It  appeared  on  the  trial  that  the  application  for  the  writ  was 
made  to  the  Jndge,  and  granted  by  him  at  chambers  during  vaca* 
ticn,  and  thereupon  a  motion  for  nonsuit  was  made  and  granted, 
''npn^.  the  ground  that  the  Judge  at  chambers  could  not  hear  the 
application  for  a  writ  of  assistance  or  issue  the  order  thereon,  nor 
conld  the  writ  issue  upon  such  order.'^ 
you  zxin^— 4 
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-  -^  -  ■- '     ^ 

From  this  decision  the  plaintiff  appeftls,  and  daims  that  hy  virtue 
of  Sec.  22  of  "  An  Act  concerning  the  Oonrts  of  Justice  of  this 
State  and  Judicial  Officers/'  passed  May  19th,  1858,  a  Judge  at 
chambers  is  authorized  to  issue  any  writ  which  may  be  issued  by  a 
Court.  The  language  of  this  section  is  as  follows :  "  These  Oourts, 
and  the  Judges  thereof,  shall  have  power  to  issue  all  writs  neces- 
sary or  proper  to  the  complete  exercise  of  the  power  conferred 
upon  them  by  the  Constitution,  and  by  this  and  other  statutes.'* 
We  do  not  hink  it  was  the  intention,  nor  is  the  effect  of  this  sec- 
tion to  confer  upon  Judges,  merely  as  Judges,  the  power  to  issue 
writs  which  had  theretofore  only  been  issued  by  Courts,  but  that  it 
merely  gives  direct  statutory  authority  to  Courts  to  issue  writs  to 
carry  into  effect  the  powers  conferred  upon  Courts,  and  to  Judges 
to  issue  writs  to  carry  into  effect  the  powers  conferred  upon  Judges. 
It  says  the  power  conferred'  upon  "  them."  Literally,  tliis  would 
only  refer  to  some  power  conferred  upon  them  jointly  —  but,  of 
course^  this  is  not  the  rational  meaning,  nor,  on  the  other  band,  is 
it  the  meaning  that  each  shall  have  the  right  to  issue  writs  to  carry 
into  effect  the  powers  conferred  upon  either.  The  practical  imi>ortr 
ance  of  the  point  raised  in  this  case  has  been  removed,  by  the 
L^slature  having  expressly  conferred  the  power  to  hear  applica- 
tions for  writs  of  assistance  upon  Judges  at  chambers  by  an  amend- 
ment to  Sec.  25,  enacted  in  1861.    (Laws  of  1861,  61S.) 

The  judgment  is  affirmed. 

I  am  compelled  to  dissent  from  the  opinion  of  my  aaooeiates. 
Sec.  22  relates  to  the  power  of  Courts  and  Judges  over  remiedial 
writs,  and  should,  therefore,  be  liberally  construed  to  eartend  the 
remedy.  Under  this  rule  the  proper  construction  of  the  section,  in 
my  opinion,  is  that  the  Judges  as  well  as  the  Courts  have  full 
power  to  issue  all  writs  necessary  Or  proper  to  the  complete  exercise 
of  the  power  conferred  by  the  Constitution  or  the  statutes,  upon 
either  the  Court  or  the  Judge.  And  the  writ  of  assistance  ia  one 
properly  included  within  the  provisions  of  this  section. 
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THE  PEOPLE  V.  QASSAWAT. 

Is  tbe  ataence  of  erldence  of  good   character,   the  recent  poeeeeelon  of 

property,  nnezplalned,  le  not  prima  facU  oTldence  that  the  poeaeeaor  la  guilty 
of  larceny. 

Appe.vi.  from  the  Court  of  Seseions  of  EI  Dorado  Ooimly. 

The  facts  are  stated  in  the  opinion  of  the  Court 

/.  O.  McCallum,  for  Appellant 

The  instruction  as  to  the  recent  possession  of  stolen  property,  is 
contrary  to  the  rule  of  law  as  settled  by  this  Court  {The  People 
V.  Chambers,  18  Cal.  383;  The  People  v.  Ah  Ki,  20  Id.  177.) 

Prcaik  M.  Pixley,  Attorney-General,  for  Bespondent 

Cbocksb,  J.  defivered  the  opinion  of  the  Court — Nobtoh,  J. 
and  Cops,  C.  J.  concurring. 

This  is  an  appeal  from  a  judgment  convicting  the  defendant  of 
the  crime  of  robbery.  On  the  trial  the  Court  charged  the  jury, 
among  other  things,  as  follows:  ^^In  the  absence  of  evidence  of 
good  character,  the  recent  possession  of  stolen  property,  unex- 
plained, is  prima  facie  evidence  that  the  possessor  is  guilty  of  lar- 
ceny.'' The  defendant  excepted  to  this  charge,  and  it  is  now 
assigned  for  error  on  this  appeal  The  charge  is  directly  in  con- 
flict with  the  rule  upon  thia  question  laid  down  by  this  Court  in 
the  cases  of  The  People  v.  Chambers  (18  CaL  883)  ^  The  Peopk 
V.  Ah  Ki  (20  Id.  177.) 

The  judgment  it  therefore  reversed  and  the  cause  remanded. 


e 


McCUE  V.  GALLAGHER  el  oL 


A  poidiaaas  land  wltb  hla  own  funda,  but  before  the  exaentlOB  ei  the 
deed  cBtera  into  a  Terbal  contract  with  B  by  which  the  deed  from  the  grantor 
le  executed  directly  to  B,  and  B  le  at  some  future  time  to  pay  A.  the  pnrehaM 
■nej :  fteW;  that  a  lesontag  tract  is  wt  created  la  taTor  e(  A. 
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Appejx  from  tiie  Sixteenth  Judicial  District,  Amador  County. 

The  complaint  avers  that  about  the  second  day  of  April^  1861^ 
plaintiff,  Francis  McCue,  purchased  of  one  Flesham  a  lot  of  land, 
for  which  he  paid  said  Flesham  three  hundred  and  fifty  dollars, 
and  that  after  the  purchase  Michael  McCue,  since  deceased,  re- 
quested of  plaintiff  that  his  name  might  be  inserted  in  the  deed  as 
^e  grantee,  and  stated  that  he  would,  at  some  future  time,  pur- 
chase the  property  of  plaintiff  and  pay  him  therefor  said  sum  of 
three  hundred  and  fifty  dollars,  and  that  plaintiff  then  directed  the 
deed  from  Flesham  to  be  made  to  said  Michael,  and  that  there  was 
an  express  understanding  at  the  time  that  plaintiff  should  be  the 
owner  of  the  property  until  it  was  paid  for.  Complaint  further 
avers,  that  about  the  first  of  August,  1861,  plaintiff  demanded  of 
said  Michael  the  money  or  a  deed  of  the  property,  and  that  he 
failed  to  pay  the  money  and  refused  to  execute  a  deed,  and  that 
Michael  has  since  died,  and  defendant  Oalla^er  is  the  adminis- 
trator of  his  estate,  and  the  other  defendant  was  the  wife  of 
Michael  at  the  time  of  his  death,  and  claims  the  property  as  his  heir. 

Defendant  demurred  to  the  complaint,  and  the  Court  sustained 
the  demurrer,  and  plaintiff  appeals. 

John  W.  Armstrong,  for  Appellant 

The  statute  for  the  prevention  of  frauds,  provides:  '^No  estate 
or  interest  in  lands,  other  than  for  leases  for  a  term  not  exceeding 
one  year,  nor  any  trust  or  power  over  or  concerning  lands,  or  in 
any  manner  relating  thereto,  shall  hereafter  be  created,  granted, 
assigned,  surrendered,  or  declared,  unless  by  act  or  operation  of 
law,  or  by  deed  or  conveyance  in  writing.'*  (Wood's  Dig.  106, 
Sec  6.) 

This  section  of  the  law  has  received  an  authoritative  construction 
in  the  case  of  OAom  v.  Bndicot  (6  OaL  164),  where  it  is  said: 
'^  Before  the  passage  of  the  English  statute,  trusts  were  created 
(except,  probably,  in  a  few  cases)  and  proved  by  parol ;  and  after 
Ae  statute  resulting  trusts,  or  trusts  by  operation  of  law,  were  held 
to  be  exceptions  from  the  operation  of  the  nda  Our  statute  does 
not  change  the  common  law  on  this  subject,  and  trusts  of  this 
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nature  may  be  proved  as  they  could  before  its  passage.''  I  refer 
the  Oourt  to  the  case  of  Bttn  ▼•  Mehiua  (16  CaL  366),  which  is 
directly  in  point. 

Parol  evidence  is  admissible  to  prove  the  facts  from  whidi  a  trust 
arises  by  the  operation  of  law,  inde:  Greenl.  Ev.  266;  1  John. 
CL  686 ;  2  Id.  409.  Ch,  Keaty  in  his  Commentaries,  says : ''  The 
payment  of  the  money,  at  the  time,  is  indispensable  to  the  creation 
of  the  trust ;''  and  this  fact  may  be  established,  or  the  resulting 
trost  rebutted  by  parol  proof.     (4  Kent,  838.) 

8.  B.  AxteU,  for  Respondent 

It  clearly  appears  that  the  land  was  intended  for  Midiael,  and 
that  all  Francis  wanted  was  his  mon^,  and  that  all  he  wanted  of 
the  land  was  a  lien  upon  it  for  three  hundred  and  fifty  dollars.  If 
I  am  trusted  by  operation  of  law,  I  cannot,  by  my  own  violition, 
change  myself  into  a  grantee.  I  cannot,  by  the  payment  of  money, 
defeat  the  estate  of  my  cestvi  que  trust.  Appellant  agreed  that 
respondent  should  own  the  land  absolutely,  upon  the  payment  of 
three  hundred  and  fifty  dollars.  This  shows  tha.t  he  considered 
the  money  loaned  to  his  brother.     (Sanderson's  Uses,  227.) 

Had  Francis  been  the  actual  owner,  and  conveyed  to  Hidhael, 
bis  brother,  saying:  '^Take  this  land,  and  pay  me  when  you  are 
able^''  and  Michael  replied :  "  I  will  consider  it  yours  till  it  is  paid 
for,''  he  ifl  evidently  a  trusted  man,  but  not  a  trusteed  one. 

CoPB,  O.  J.  delivered  the  opinion  of  the  Court — Nobtqv,  J. 

We  think  the  facts  stated  in  the  complaint  in  this  case  do  not 
establish  a  resulting  trust  The  property  was  purchased  by  the 
plaintiff,  but  before  the  oonvey«nce  was  executed  he  transferred  to 
his  brother  the  benefit  of  the  purchase,  the  latter  agreeing  to  -pay 
the  pnrdiase  money.  The  conveyance  was  made  directly  to  the 
brother,  and  the  only  inference  from  the  facts  stated  is  that  it  was 
intended  for  his  use.  The  facts  of  the  case  are  incompatible  with 
the  idea  of  a  resulting  trust  in  favor  of  the  plaintiff.  Such  trusts 
sfe  created  by  implication  of  law,  and  not  upon  the  presumption 
that  he  who  paji  the  purchase  money  intends  the  purchase  for  his 
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own  benefit.  The  presumption  may  be  rebntted,  however,  and  a 
oontraiy  intention  shown ;  and  the  intention  at  the  time  of  the  con- 
veyance must  necessarily  control.  The  trast  most  exist  then,  or 
not  at  all. 

It  is  possible  that  the  plaintiff  may  enforce  his  claim  as  a  lien 
npon  the  property;  bnt  this  question  ia  not  before  ua,  and  it  is 
unnecessary  to  decide  it. 

The  judgment  is  affirmed. 


THE  PEOPLE  ex  rel  PRESBURG  v.  MoEWEN. 

UnDBB  the  Bevenoe  Law  oi  1S60  lands  owned  ty  ■ereral  penona  aa  teaaata  in 

common  may  be  assessed  to  them  jointlj. 
Where  lands  are  thna  assessed  to  several  persons  jointly  toy  the  Kevenae  Law  of 

1860,  the  owner  of  an  nndlTided  portion  may  pay  his  proportion  of  the  tax 

and  thua  release  hla  portion  of  the  land  from  the  lien  of  the  tax;  bat  anlees 

he  makes  this  payment  before  a  sale  Is  made  of  the  land  under  a  Jadgment 

reooTered  for  the  tax  this  right  Is  gone,  and  a  redemption  can  only  ba  affected 

by  a  payment  of  the  entire  judgment  and  all  chargea. 
After  a  sale  of  lands  under  a  judgment  recovered  for  taxea  a  redemption  cannot 

be  made  by  paying  a  portl<»i  of  the  bid  equal  to  the  Interest  of  the  tadamptlon 

In  the  parcel  sold. 
If  the  land  la  sol^ln  separate  parcels  by  the  ofllcer  a  redenqptlan  of  dIstiAct 

parcels  can  only  be  made  by  paying  the  whole  sum  bid  on  any  diatinet  pleee 

sold  separately. 

Appeal  from  the  Fourth  Judicial  District^  Contra  Costa  Ooonlj. 
The  facts  are  stated  in  the  opinion  of  the  Courts 
H.  Mills,  for  Appellant 

This  being  a  proceeding  grovring  out  of  collection  of  reyenne,  in 
order  to  rightly  decide  npon  the  question  at  issue,  it  becomes  neces- 
sary to  inquire  into  the  liabilities  of  owners  of  property  under  the 
revenue  laws  of  this  State. 

This  liability  is  simply  to  pay  a  just  proportion  of  the  ezpeiUM 
of  Government,  and  in  order  to  determine  that  proportion  an 
assessment  is  directed  to  be  made.  This  assessment  law  directs 
that  eadi  individuara  property  shall  be  assessed  aqparately.   There 
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is  no  law  in  existence  which  recognizes  the  idea  of  a  joint  assess- 
ment. (See  Bevenue  Laws  of  various  years  under  head  of 
^'Assessors  and  their  Duties/')  From  this  we  argue  that  it 
never  was  the  intention  of  the  Legislature  to  make  parties  jointly 
liable  for  payment  of  taxes;  it  is  not  the  person  who  shall  pay  the 
taxes,  bnt  the  property  of  each  person  in  its  due  proportion  shall 
be  bald  liable  to  pay,  etc. 

By  the  various  revenue  laws  the  ri^t  is  given  to  pay  taxes  on 
undivided  real  estate  by  paying  on  any  interest  the  owner  may 
daim  therein.  (See  Law  1861,  480,  Sec  38 ;  Law  1857 ;  Wood's 
Dig.*  622,  Sec.  31.) 

Can  you  by  the  recovery  of  a  judgment  for  the  tax  and  seUing 
intarests  (owned  separately)  jointly  compel  A  to  pay  the  taxes  due 
upon  lands  of  B,  or  in  default  of  such  payment  forfeit  his  own 
estate?  Can  the  rights  of  property  under  our  laws  be  divested  in 
this  manner  I  (BiUings  v.  Hall,  7  CaL  3-16;  ToA/lor  v.  Porter, 
4  HiH) 

The  Statute  of  April  8th,  1861,  Sec.  6,  provides,  "  that  when 
the  pruperiy  belongs  to  minors  or  persons  under  legal  disability, 
they  shall  have  until  six  months  after  said  disability  is  removed  to 
redeem  said  property,  by  paying  the  whole  bid  and  all  subsequent 
taxes  and  interest." 

In  this  part  of  the  act  provision  seems  to  be  made  where  minors 
own  the  entire  property  and  ^^  they "  seek  to  redeem  it  all,  not  a 
part  Otherwise,  if  there  be  a  number  of  children  arriving  at  age 
at  different  periods,  the  first  redeems  the  whole  and  keeps  it  until 
the  next  junior  arrives  at  age  and  redeems  the  whole,  and  so  on, 
eadi  being  bound  to  pay  to  the  other  the  whole  bid,  etc.,  until  the 
youngest  had  arrived  at  age,  and  within  six  months  thereafter  it 
must  take  another  start  to  go  round.  Clearly,  as  heretofore 
argued,  such  was  never  the  object  of  the  Legislature  by  this  pro- 
vision, but  they,  the  Legislature,  took  it  for  granted  that  each  per- 
eon's  interest  in  lands  should  and  would  be  assessed  separately^ 
sold  separately,  and  redeemed  separately.' 

H.  W.  CarpenHer,  for  Bespondent 

Hie  ri^t  to  zedeem  is  given  by  aproviso  to  the  fifth  section  of 
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the  act  in  the  following  words:  "And  provided,  further,  that  where 
die  property  sold  belongs  to  minors  or  persons  under  legal  disabil- 
ity^  they  shall  have  until  six  months  after  said  disability  is  re- 
moved to  redeem  said  property,  by  paying  the  whole  bid  and  all 
subsequent  taxes  and  interest.''     (Laws  of  1861,  120.) 

The  language  of  the  act  does  not  admit  of  construction.  It  is 
perfectly  dear  and  unequivocal,  and  any  attempt  to  elucidate  the 
matter  by  argument  would  be  as  vain  a  thing  as  to  demonstrate 
that  twice  two  make  four. 

NoBTOK,  J.  delivered  the  opinion  of  the  Court — Obooxeb,  J. 
and  Oops,  C.  J.  concurring. 

This  is  an  appeal  from  an  order  directing  a  mandamus  to  issue 
to  the  defendant,  commanding  him  to  execute  a  deed  to  the  relator 
under  the  following  circumstances:  An  undivided  half  of  a  tract 
of  land  in  Contra  Costa  County,  comprising  something  more  than 
6,000  acres,  was  assessed  for  the  taxes  of  the  year  1860  to  three 
persons.  By  an  Act  of  the  Legislature  of  1861  the  assessment  of 
taxes  for  the  years  1860  and  1861  for  that  county  were  legalized 
and  confirmed,  and  the  District  Attorney  directed  to  bring  actions 
to  recover  the  unpaid  taxes.  (Law  of  1861,  119.)  Under  this 
law  an  action  was  brought  against  the  three  persons  to  whom  the 
said  premises  were  assessed,  and  a  judgment  recovered,  and  the 
premises  sold  to  the  relator  by  the  defendant  as  Tax  Collector. 
Within  six  months  after  the  sale  one  of  the  defendants,  Beyes 
Vasques,  paid  to  the  Tax  Collector  one-eighth  part  of  the  taxes, 
with  costs  and  per  centage  allowed  by  law,  for  the  purpose  of 
redeeming  one  undivided  eighth  part  of  said  premises,  of  whidi 
undivided  eiglith  part  she  claimed  to  be  the  owner.  At  the  time 
of  the  said  sale  she  was  a  minor  and  a  married  woman.  After  the 
expiration  of  six  months  from  the  day  of  sale  the  relator  demanded 
a  deed  of  the  whole  premises,  which  the  Tax  Collector  declined  to 
give,  but  offered  a  deed  of  seven-eighths.  Thereupon  the  present 
application  was  made  to  the  District  Court  for  a  mandamus,  which 
was  granted,  requiring  the  Collector  to  execute  a  deed  for  the 
whole  premises  sold.    From  this  order  Reyes  Vasques  appeals. 

The  argument  on  the  part  of  Ac  appellant  is,  that  the  law  under 
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wUdi  the  aaseaament  wub  made  does  not  authorize  or  ooniemiplala 
an  tBBessmeiit  jointlj  to  tenants  in  common,  but,  on  the  contraxji 
each  owner  is  to  be  assessed  for  his  shaie,  and  may,  oonseqaently^ 
redeem  his  share,  and  that  a  part  owner  is  expressly  authorized  to 
psj  his  proportion  of  a  tax,  and  that  the  obtaining  a  judgment  and 
effecting  a  sale  under  the  speoial  Act  of  1861  does  not  ehange  this 
lig^t  to  pay  a  portion  of  the  tax  and  redeem  an  undivided  share. 

The  Berenue  Act  of  1860,  under  which  the  assessment  in  ques- 
tien  was  made,  does  not  directly  authorize  a  joint  assessment^  unless 
die  property  is  owned  by  a  firm  or  association,  but  under  the  desig- 
nation  ''person  "  it  would  doubtless  be  comjpetent  to  assess  land 
to  several  persons,  and  it  seems  to  be  contemplated  that  such 
assessments  would  be  made,  since  it  is  provided  that  the  owner  of 
an  midivided  portion  may  pay  his  portion  of  the  tax. 

But  if  there  was  any  irregularity  or  illegality  in  the  assessment 
in  this  respect  it  was  remedied  by  the  special  confirmatory  Act  of 
1861.  Whatever  may  have  bemi  the  right  of  an  owner  of  an 
undirided  share  to  pay  his  portion  of  a  joint  tax  it  was  a  right 
whidi  could  only  be  exercised  before  a  sale  by  the  law  under  which 
an  assessment  was  made,  or  before  a  judgment  under  the  special 
Law  of  1861.  The  Kevenue  Law  of  1860,  which  allows  an  owner 
of  an  undivided  portion  of  a  tract  of  land  to  pay  his  portion  of  the 
tax,  nevertheless  only  allows  a  redemption  after  sale  by  a  payment 
of  the  whole  tax  and  charges^  and  provides  no  mode  of  redeem- 
ing an  undivided  portion.  And  the  special  Law  of  1861  in  like 
manner  requires  a  payment  of  the  whole  judgment  in  order  to 
effect  a  redemption,  and  provides  no  mode  of  redeeming  a  portion. 
The  provisions  of  the  Civil  Practice  Act  are  made  applicable  to 
judgments  under  this  special  act,  but  if  a  redemption  can  be  made 
undor  those  provisions  it  can  only  be  done  by  paying  the  whole  sum 
bid  on  any  distinct  piece  8(dd  separately.  A  redemption  cannot  be 
made  by  paying  a  portion  of  the  bid  equal  to  the  interest  of  the 
redemptioner  in  the  parcel  sold. 

The  appellant  urges  that  it  will  woik  injustice  and  hardship  to 
allow  undivided  inteoreets  to  be  assessed  jointly,  and  require  a  part 
owner  to  pay  die  whole  tax  in  order  to  save  his  own  portioa  of  the 
propertgr,  however  small  that  may  be;  and  he  also  points  oat  some 
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€mbaCTa83iDents  that  will  attend  the  ri^t  of  minors  to  redeem  as 
thejr  snccessively  arrive  at  their  majority.  The  answer  is,  that 
sndi  is  the  law.  In  the  effort  to  enact  effective  laws  to  compel 
property  owners  to  pay  their  taxes  full  provision  may  not  have  been 
miade  for  all  contii^genoies,  but  the  law  as  it  stands  is  plain  in  its 
terms  and  must  be  enforced,  if  there  is  no  valid  objection  to  the 
power  of  the  Legislature  to  pass  it  The  power  to  pass  laws  of 
this  character  was  considered  and  upheld  in  the  case  of  The  People 
V.  Seymotar  (16  OaL  832),  The  force  of  the  argument  on  the 
grotmd  of  the  hfirdship  of  this  case  is  diminished  by  the  fact  that 
xmder  the  Revenue  Act  of  1860  the  appellant  might  have  paid  her 
portion  of  the  tax  before  the  time  fixed  for  a  sale. 
The  order  appealed  from  is  affirmed. 


TEBBS  V.  WEATHERWAX  ei  aJ. 

TBI  Sopnaie  Oourt  wUl  not  disturb  the  flndlngg  of  teet  of  the  Gonrt  below  wben 

tbe  teitimony  !■  conflicting. 
When  parol  testimony  to  yary  the  termi  of  a  written  agreement  la  offered  and 

recelTed  In  the  Court  below  without  objection,  the  objection  cannot  be  niMd 

la  the  Supreme  Oourt  that  the  teetSmony  was  Inadmissible. 

Appeal  from  the  Eleventh  Judicial  District,  El  Dorado  County. 

The  complaint  avers  that  the  defendants  were  indebted  to  one 
James  E.  Wolfe,  and  that  Wolfe,  on  the  9th  of  April  1858,  drew 
the  following  order  on  defendants  in  favor  of  Fiske  &  Diehl: 

"  Messrs.  J.  M.  B.  Wbathebwax  &  Co. —  (Jents: 

**  Please  pay  to  Messrs.  Fiske  &  Diehl  the  sum  of  twelve  hun- 
dred dollars,  being  the  ambunt  due  me  for  a  certain  note  signed  by 
Fiske  &  Diehl  dated  March  23d,  1858,  and  which  note  was  given 
in  consideration  of  services  at  Empire  Mill,  and  which  said  note  I 
transferred  to  you  on  said  28d  day  of  March  aforesaid,  and  for 
which  attachments  were  issued  on  the  property  of  said  Fiske  & 
DieUt  and  oblige  yours,  Jamxb  E.  Woi-fb." 

Tha*  €D  t)ie  10th  day  of  April,  1868,  Fiske  ft  Diehl  presented 
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the  order  to  defendants,  who  indorBed  on  it  the  following  ac- 
ceptance: 

''Accepted,  April  10th,  1858. 

"J.  M.  B.  Weatherwax  &  Co.*' 
That  on  the  28th  of  June,  1858,  Fiske  &  Diehl  indorsed  the 
order  to  plaintiff,  Tebbs,  in  the  following  words  and  figures: 

"El  Boeado,  June  28,  1868. 
'For  a  reasonable  consideration,  we  transfer  the  within  order 
(accepted)  to  Moses  Tebbs.  Eiske  &  Diehl,  by  Fiske.'' 

*  The  answer  seta  up  that  in  the  spring  of  1858,  Fiske  &  Diehl 
had  given  Wolfe  their  promissory  note  for  twelve  hundred  dollars 
for  labor,  and  that  at  the  same  time  Fiske  &  Diehl  were  indebted 
to  defendant  for  goods,  and  that  defendants  agreed  to  bring  an 
action  against  Fiske  ft  Diehl  for  their  own  demand,  as  well  as 
Wolfe's  note,  and  to  enable  them  to  do  so,  Wolfe  indorsed  his  note 
to  defendants  with  the  understanding  that  the  defendants  should 
emmnenoe  suit  on  both  demands  in  one  action,  and  if  any  money 
was  collected  by  the  suit,  it  should  be  divided  between  Wolfe  and 
defendantSi  pro  rata,  according  to  the  amount  each  owned  in  the 
judgment  recovered,  and  that  nothing  had  been  realized  from  the 
snit^  and  that  Fiske  k  Diehl  obtained  the  order  on  defendants  with 
the  understanding  that  it  was  only  to  be  paid  out  of  any  moneys 
collected  in  said  suit,  and  defendants  accepted  it  with  that  agree- 
ment and  understanding,  and  that  plaintiff  knew  all  of  these  facts 
before  it  was  indorsed  to  him. 
Defendants  had  judgment  and  plaintiff  appealed* 

Charles  Meredith,  for  Appellant. 

The  acceptance  in  writing  is  unconditiona],  and  we  hold  that  no 
parol  evidence  can  be  received  to  show  a  contemporaneous  parol 
agreement  different. 

Hereford  S  WiOiame,  also,  for  Appellant 

Taking  the  facts  as  stated  in  the  answer  and  found  by  the  Court 
as  true,  the  defense  is  good  in  law.  (Aud  t.  McOrudmr^  10  Oal. 
288;  Oanmr  t.  Cflarh,  12  Id.  168.) 
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Objections  to  the  oompetency  of  evidence^  or  of  a  witness,  must 
be  taken  at  the  trial ;  but  objections  to  the  snffidency  of  testimonj 
may  be  taken  at  any  time. 

John  Hvme,  for  Kespondents. 

Plaintiff  having  failed  in  the  Oourt  below  to  object  to  the  parol 
testimony  upon  which  the  Court  founded  its  findings  and  judg- 
ments, cannot  in  the  Appellate  Oourt  take  advantage  of  the  error, 
which  was  his  own,  and  not  the  error  of  the  Court.  (McCloud  v. 
(TNedn,  16  Oal.  392;  HohaH  v.  Dumeriis,  8  Ind.  84&-348.) 

KoBTONy  J.  delivered  the  opinion  of  the  Court — CopSy  0.  J. 
and  Cbooksb^  J.  concurring. 

The  Oourt  by  whom  this  action  was  tried  without  a  jury  finds  as 
one  of  the  facts  that  the  order  was  accepted  with  the  understand- 
ing at  the  time  that  it  was  to  be  paid  out  of  any  money  that  mij^t 
be  collected  on  the  note  of  twelve  hundred  dollars.  The  testimony 
as  to  this  fact  is  conflicting,  and  in  such  cases  the  finding  is  con- 
clusive. The  objection  that  the  evidence  to  prove  this  fact  was 
parol  and  inadmissible  to  vary  the  terms  of  the  written  aoceptr 
ance  cannot  be  raised  here  for  the  first  time,  after  the  evidence 
bad  been  given  in  the  Court  below  without  objection.  (Hobart  v. 
DumerUs,  8  Ind.  346 ;  McCloud  v.  O'NeaU,  16  CaL  892.) 

It  is  also  found  as  one  of  the  facts  that  no  part  of  the  money  out 
of  which  the  order  was  to  be  paid  had  been  collected  by  llie 
defendants.  The  fact  that  the  defendants  had  at  one  time  assigned 
all  their  right,  title,  and  interest  in  the  judgment  of  whidi  tiiis 
money  formed  a  part,  as  collateral  security  for  a  debt,  without 
designating  which  part  was  held  by  them  for  the  account  of  Wolfe, 
and  the  fact  that  one  of  the  firm  in  his  schedule  in  insolvency  men- 
tioned this  judgment  as  assets  of  the  firm,  without  any  reservation 
of  the  portion  for  which  they  were  accountable  to  Wolfe,  do  not 
prove  that  any  money  was  in  fact  collected  on  the  Judgment  by  the 
defendants,  nor  are  they  facts  of  a  character  which  estop  them 
from  showing  the  truth  in  that  respect.  Nor  is  the  fact  that  the 
defendants  at  the  time  of  the  transfer  of  the  order  to  the  plaintiff 
daimed  an  offset  of  six  hundred  dollars  inconsistent  with  the  fact 
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tliAt  tfaej  were  only  to  be  liable  <m  their  acceptance  f <»  so  nracb  as 
they  should  collect  on  the  note.  The  offset  would  be  applicable 
whenever  their  indebtedness  should  become  fixed  by  a  collection  of 
the  amonnt  of  the  note^  and  the  claim  of  the  offset  then  made  was 
proper  as  a  notice  to  the  plaintiff  that  any  liability  that  might  arise 
against  the  defendants  would  be  subject  to  that  deduction. 
The  judgment  is  affirmed* 


i 


KALSON  o.  VAUGHN  et  oL 

UiSB  th«  OonitltntloB  lMf«re  the  aaeiidm«nti  wMch  wmt  Into  «ffeet  Jwnuuj 

li^  1864«  an  appeal  eoald  be  taken  to  the  Supreme  Gobrt  from  a  judgment  of 

the  Coonty  Court,  when  the  jndgment  appealed  from,  indndlnf  principal  and 

taitereet  exoeeded  two  handred  dollara. 
to  aa  aetlen    m  a  Jnatiei'a  Ooort  upon  a  money  demand,  ttie  defendant  eannot 

eet  op  m  hia  answer,  aa  a  eoater  dalm  of  let-oS,  a  demand^  amounting, 

ddndTe  of  Interest^  to  more  than  two  hundred  doUariL 
A  loitlee  of  the  Peace  hae  no  jnrladletlon  to  paH  npon  a  eoonter  dalm  or  setoff 

nye«  It  bo  for  aiMh  a  aim  aa  the  defendant  nd|^  have  melnteHiad  aa  aelloo 

en  against  the  plalntfO;  In  a  Jostlce'a  Court 

Apfxaj*  from  the  County  Court  of  Butte  County. 

The  note  sued  on  was  dated  March  28thy  1857;  due  thirty  days 
after  date;  bearing  interest  at  three  per  cent  per  month,  and  was 
payable  to  Vaughn  or  order.  May  22d,'  1880,  Vaughn  indorsed  it 
to  the  plaintiff.  May  28th,  1860,  the  suit  was  commenced.  Bris- 
tol answered  pleading  as  a  setroff  the  five  hundred  and  ninety-three 
dollars  and  forty  cents  referred  to  in  the  opinion  of  the  Court 
This  set-off  was  for  money  received  by  Vaughn  for  the  use  of  Bris- 
tol after  the  execution  of  the  note  and  before  Vaughn  indorsed  it 
to  Malson.  The  County  Court  allowed  the  set-off,  and  rendered 
judgment  in  favor  of  defendant  Bristol  From  this  judgment  Mal- 
mtj  the  plaintiff,  appealed. 

Jos.  0.  N.  Lewis,  for  Appellant 

The  Court  exceeded  its  jurisdiction  in  entertaining  the  defendant 
BrisloFa  plea  of  ooimter  claim  or  setnoA    Briitol  eould  not  have 
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brought  an  action  against  plaintiff  in  a  Justice's  Court  on  the  coun- 
ter daiuL     (Pr.  Act,  Sec.  674:.) 

ff •  0.  Beatty,  for  Respondent 

The  Court  has  no  jurisdiction  of  the  appeal.  The  principal  of 
the  note  is  only  one  hundred  and  forty-five  dollars  and  sixty-four 
cents,  but  the  interest  swells  the  amount  due  to  more  than  two 
hundred  dollars.,  The  old  Constitution,  Art.  6,  Sec.  4,  provides: 
"  The  Supreme  Court  shall  have  appellate  jurisdiction  in  all  cases 
where  the  matter  in  dispute  exceeds  two  hundred  dollars."  What 
is  the  matter  in  dispute?  The  one  hundred  and  forty-five  dollars 
and  sixty-four  cents,  or  the  one  hundred  and  forty-five  dollars  and 
sixty-four  cents  with  interest  added,  (Dumphy  &  HildrUh  v. 
Guindon,  18  CaL  30;  Simmons  v.  Brainard,  14  Id.  278.) 

No  affirmative  relief  was  asked  for  by  defendant  Bristol  for  any 
portion  of  the  set-off,  but  merely  a  defense  made  against  the  daim 
of  plaintiff. 

Cbockbb,  J.  delivered  the  opinion  of  the  Court  •^Cofb^  0.  J. 

concurring. 

This  is  an  action  brought  upon  a  promissory  note  against  Bristol, 
as  maker,  and  Vaughn,  as  indorser,  before  a  Justice  of  the  Peace. 
The  defendant  Bristol  plead  in  defense  a  set-off  against  Vaughn, 
the  payee  of  the  note,  amounting  to  five  hundred  dollars.  The 
plaintiff  recovered  judgment  before  the  Justice  of  the  Peace,  from 
which  the  defendants  appealed  to  the  County  Court,  where  the 
Court  found  for  the  defendants  and  rendered  ^  judgment  disnus- 
sing  the  suit,  from  which  the  plaintiff  appeals. 

The  note  sued  on  was  for  the  sum  of  one  hundred  and  forty-five 
dollars  and  sixty-four  cents,  but  the  amount  due  thereon  at  the  date 
of  the  judgment,  including  interest,  greatly  exceeded  two  hundred 
dollars.  The  respondent  objects  that  this  Court  has  no  jurisdiction 
of  the  appeal,  and  contends  that  the  interest  due  on  the  note  can- 
not be  added  to  the  principal  in  estimating  the  "  matter  in  dispute.** 
In  this  he  is  mistaken.  The  interest  should  properly  be  included 
in  the  estimate. 
•     The  aet-off  or  cannteir  oUim  set  up  Igr  the  dafeadaat  Bristol,  in 
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his  answer,  amoimted  to  the  sum  of  five  hundred  and  ninety-three 
dollars  and  forty  cents,  and  at  is  insisted  that  the  amount  being 
beyond  the  jurisdiction  of  the  Justice  of  the  Peace,  the  objection 
of  the  plaintiff  to  the  filing  of  the  answer  on  that  ground  should 
have  been  sustained  by  the  Justice,  and  by  the  County  Court  when 
it  was  renewed.  Sec.  574  of  the  Practice  Act  provides  that  in 
proceedings  before  Justices  of  the  Peace  ^*  the  answer  may  contain 
a  denial  of  any  of  the  material  facts  stated  in  the  OHuplaint,  which 
the  defendant  believes  to  be  untrue,  and  also  a  statement,  in  a 
plain  and  direct  manner,  of  any  other  facts  constituting  a  defense 
or  counter  claim,  upon  which  an  action  may  be  brought  by  the  de- 
fendant against  the  plaintiff  in  a  Justice's  Court**  It  is  clear  that 
^e  defendant  could  not  have  brought  an  action  against  the  plaintiff 
m  a  Justice's  Court,  upon  the  demand  set  forth  in  his  answer  byway 
of  counter  claim,  and  the  Justice  and  County  Court  therefore  erred 
in  not  sustaining  the  objection  of  the  plaintiff.  (JLamorvn  v.  Caryl, 
4  Denio,  370.) 

The  jdiigment  is  therefore  reversed  and  the  cause  remanded. 

Bm  BmmUt^m  t.  JfeDoMltf  (18  CaL  1^).— B 


SMITH  V.  JOHNSON. 

k  encutoa  'a  promtasory  note  to  B  boArlnc  InterMt  at  tlirM  per  cent, 
per  iDOTitli,  end  C»  D,  end  B  dgn  the  note  at  luretleB  for  A,  and  B  afterwarda 
rcco?era  IndgmeDC  on  the  note  agalnit  A,  the  maker  and  the  raretlee,  and  the 
■Qietles  pair  the  Judgment,  in  an  action  hy  the  sureties  against  the  maker  for 
the  money  thus  paid,  they  can  only  reeorer  judgment  for  the  amount  of  money 
paid,  with  Intemt  at  the  nti  a(  tn  per  oent.  per  annum  from  the  time  M. 
paymcBt. 

Where  there  Is  no  agreement  or  contract  In  writing,  fixing  a  difPerent  rate  of 
interest,  partlee  are  limited  In  their  recovery  to  ten  per  cent,  per  annum. 

The  rate  of  Intenat  fixed  In  a  promiasory  note  la  not  a  contract  or  agreement 
la  writing  between  tha  maker  of  and  suretlea  on  the  note. 

Appkal  frcxn  the  Seventh  Judicial  District,  Mendocino  Ooontj. 
The  f  aeli  an  stated  in  the  opinion  of  the  Ooiirt 
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jB.  McOarveyj  for  Appellant 

Holden  £  Lamar,  for  Respondent 

[No  briefs  on  file.] 

Obookeb^  J.  delivered  the  opinion  of  the  Oonrt — NotltoVj  J. 
concurring. 

This  is  an  action  to  recover  a  snm  of  money  paid  by  James  M. 
Ellis  and  Bennett  Ellis  (under  whom  the  plaintiff  claims  by  assign- 
ment), as  sureties  for  the  defendant,  on  a  judgment  rendered 
against  the  defendant,  one  Latimer,  and  the  said  Ellis.  The  de- 
fendant demurred  to  the  complaint,  on  the  grounds  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  that  several 
causes  of  action  had  been  improperly  united.  The  Court  overruled 
the  dffluurrer,  and  rendered  judgment  against  the  defendant,  from 
which  he  appeals. 

The  complaint  alleges  that  one  Myers  recovered  a  judgment 
against  the  defendant,  Latimer,  and  the  said  J.  M.  and  B.  Ellis,  for 
three  hundred  and  ninety-two  dollars  and  fifty  cents,  with  interest 
at  three  per  cent  per  month,  and  costs;  that  the  jud^nent  was  ren- 
dered upon  a  promissory  note  executed  by  the  defendant,  as  maker, 
and  by  Latimer  and  the  Ellis's  as  sureties  for  the  defendant;  that 
the  sureties  paid  the  judgment  on  the  twenty-seventh  day  of  April, 
1861,  the  Ellis's  paying  thereon  the  sum  of  two  hundred  and 
thirty-one  dollars  and  thirteen  cents;  that  they  assigned  their  claim 
against  the  defendant  for  repayment  to  one  Caldwell,  who  assigned 
to  the  plaintiff,  and  that  he  is  entitled  to  a  judgment  against  the 
defendant  for  two  hundred  and  thirty-one  dollars  and  thirteen 
eents,  with  interest  thereon  at  the  rate  of  three  per  cent  per 
month,  and  the  judgment  rendered  includes  interest  at  that  rate. 

The  statute  regulating  the  interest  of  money  provides  that  parties 
may  agree  in  writing  for  the  payment  of  any  rate  of  interest  what- 
ever on  money  due  or  to  become  due  on  any  contract,  and  when 
there  is  no  express  contract  fixing  a  different  rate  of  interest,  inter- 
est shall  be  allowed  at  the  rate  of  ten  per  cent  per  annum.  There 
does  not  appear  to  have  been  any  contract  or  agreement  in  writing 
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between  the  defendant  and  the  sureties  as  to  the  repayment  of  the 
money  they  might  be  compelled  to  pay  as  fiuch  sureties, *or  n^dng 
any  rate  of  interest  to  which  they  should  be  entitled  upon  the 
money  they  might  thus  be  compelled  to  pay,  and  in  the  absence  of 
any  agreement  in  writing  they  would  not  be  entitled  to  recover 
intere3t  at  a  rate  greater  than  ten  per  cent  per  annum.  The  rate 
of  interest  in  the  note  does  not  affect  the  question,  because  the  note, 
or  the  judgment  rendered  on  it,  is  not  the  contract  sued  on,  but  it 
is  the  implied  contract,  that  the  defendant  shall  pay  to  his  sureties 
the  amount  paid  by  them  for  his  use,  that  forms  the  basis  of  the 
action* 

It  follows  that  the  Court  erred  in  rendering  judgment  for  a  sum 
meluding  interest  at  a  rate  exceeding  ten  per  cent  per  annum. 
The  excess  amounts  to  one  hundred  and  six  dollars  and  fifty  cents, 
and  it  should  have  been  for  two  hundred  and  seventy-four  dollars 
and  seventy-eight  cents  instead  of  three  hundred  and  eighty-one 
dollars  and  twenty-eight  cents. 

The  judgment  is  therefore  reversed  and  the  cause  remanded, 

AttarwmrUM,  on  motloii  of  tlw  respondent;  and  upon  hit  remlttlnir  the  excess  of 
fU  Jadsnent,  the  ssme  was  amended  Ime  redneed  to  ttte  iuii  6t  t»o  httnlMd 
and  ssTcnty-foiir  doHan  and  sBrenty-elght  cents,  and  aflLuned  M'thns  jmeode^,  with 
a  jndgMcnt  Im  fhTor  of  the  appellant  for  the  costs  of  the  appeaL —  Bapoam. 


MARSHALL  v.  PERGUSOK. 

A  maoM  of  frowing  crops,  the  product  of  periodical  planting  and  enltlTatlon,  does 
aot  esaio  within  the  provisions  of  the  Stotnle  of  VVtnds,  MUting  to  safes  of 
an  Interest  In  real   estate,  and  thereft>re,   though  net  In  writing,   is  valid. 

Where  A  purchases  personal  property  worth  more  than  two  hundred  dollani  of 
B,  hot  B  does  not  detlrer  him  possession  of  the  same,  and  A  then  sells  the 
soodo  to  C  a  third  partr,  and  receives  his  pay  for  the  same,  the  sale  by  A  to  C 
Is  a  sofflelent  dellveiy  by  B,  end  A  cannot  avoid  the  .paymwit  of  the'  puw- 
ctaase  money   for   want  of  delivery,   or  a  -note   or   memorandum  rln   writinj^. 

ia  agreement  to  pay  a  fixed  asm'  In  grklt,  kt  the  market  prtc^^  on  a  f  aiy,  specified. 
If  not  folfllled  by  the  dellToiy  of  the  g^aia  at  the  tlsio  1tted;.Mod:ies'«  de|ft 
payable  in  money. 

You  ZZIIL— 5 
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M«r8liall  V.  Ferguson. 

Wbere  sach  an  agreement  exists*  no  demand  of  the  grain  Is  necessary,  bat  s 
fallnr^to  deliver,  makes  the  sum  fixed,  a  money  debt. 

When  the  case  made  by  plaintiff's  proof  differs  from  the  averments  of  the  com- 
plaint, and  defendant  makes  no  object! od  to  the  introduction  uf  the  evidence 
on  this  ground,  the  Supreme  Court  will  not  reverse  the  jndgmeuc  on  account 
of  the  variance. 

Appeal  from  flie  Fifth  Jndicial  District,  San  Joaquin  Comity. 

Oomstock  died,  leaving  lands  in  San  Joaquin  County,  and  Hes- 
tres  was  appointed  his  administrator.  A  crop  of  grain  was  growing 
on  the  lands,  but  it  was  in  the  possession  of  other  parties,  the  ad- 
ministrator not  having  reduced  it  to  possession.  The  administrator 
gave  Marshall,  the  plaintiff,  a  written  lease  of  the  land,  and  Mar- 
shall, about  three  weeks  before  the  grain  ripened,  sold  the  growing 
crop  to  Ferguson,  the  defendant;  Ferguson  agreeing  to  pay  him 
therefor  six  hundred  and  fifty  dollars  in  grain.  No  note  or  memor- 
andum in  writing  was  made  of  the  agreement  There  was  no 
delivery  of  possession  either  by  the  administrator  to  Marshall,  or 
by  Marshall  to  Fergason.  Ferguson,  after  his  purdiade^  sold  tho 
growing  crop  to  ihe  partiee  who  were  in  possession  of  the  land,  and 
received  his  pay  therefor.  The  complaint  avened  the  sale  of 
barley  and  wheat  to  defendant  at  his  requjest,  and  his  promise  to 
pay  therefor.    The  answer  was  a  specific  denial  of  eadi  allegation. 

Oohh  and  Tyler,  for  Appellant 

No  delivery  alleged,  and  nothing  alleged  to  show  waiver  of  de- 
livery.   (Wood^s  Dig.  Art  404.) 

If  plaintiff's  case  came  within  either  of  the  exceptions  men- 
tioned, the  complaint  should  allege  it  (Thvrman  v.  Stevens,  2 
Duer,  (JIO;  LeRoy  v.  Shaw,  Id.  626.) 

The  contract  upon  which  plaintiff  seeks  to  recover  should  have 
been  in  writing  in  order  to  be  actionable,  and  should  have  been  so 
set  forth  in  the  complaint     (See  cases  above  cited.) 

Plaintiff's  case  as  proved  is  not  the  case  alleged,  and  as  proved 
does  not  constitute  a  cause  of  action.  Case  alleged  is  for  sale  of 
barley  and  wheat  for  six  hundred  and  fifty  dollars.  Case  proved  is 
a  sale  of  growing  crop.  A  growing  crop  is  an  interest  in  lands. 
(Wood's  Dig.  Arts.  894,  89<L) 
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Again,  the  case  alleged  is  a  promise  to  pay  six  hundred  and 
fifty  dollars  in  money,  on  the  first  of  October,  1862.  The  case 
proved  is  a  promise  to  pay  six  hundred  and  fifty  dollars  in  grain  at 
the  market  price  on  the  first  of  October,  1^62.  (Sugden  on 
Vendors,  162;  Robertson  v.  Robertson,  9  Watts,  62;  Jervis  v. 
SmUK  1  Hoff.  Ch.  Cases,  470.) 

^Formerly  a  delivery  of  goods  by  the  seller  was  held  sufficient 
to  take  the  contract  out  of  the  Statute  of  Frauds.  But  it  is  now 
dearly  settled  that  in  order  to  satisfy  the  statute  there  must  be  a 
delivery  of  the  goods  by  the  vendor,  with  an  intention  of  vesting 
the  right  of  possession  in  the  vendee,  and  there  must  be  an  actual 
receiving  and  acceptance  by  the  latter,  with  the  intention  of  taking 
possession  as  owner.  It  lies  upon  the  plaintiff  to  make  out  there 
was  such  delivery  and  acceptance.  And  it  must  be  an  ultimate 
acceptance,  audi  as  completely  aflSrms  the  contract.^'  (Hilliard  on 
Sales,  161;  Redington  y.  Roberts,  25  Yt  693.) 

IV*  Plaintiff  should  have  demanded  delivery  of  grain  of  de- 
fendant. Where  no  particular  place  of  delivery  is  named,  the 
demand  and  delivery  must  be  at  the  debtor's  residence,  or  where 
the  property  was  at  the  time  of  contract  (2  Kent's  Com.  691, 
marg.  508.) 

A  contract  payable  in  portable  specific  articles  at  a  day  certain, 
not  at  any  specific  place,  is  payable  at  the  creditor's  residence.  In 
the  case  of  a  merchant  or  a  mechanic  who  gives  an  engagement 
to  pay  in  merchandise,  or  in  his  manufactures,  the  shop  of  the 
debtor  is  the  place  of  payment.  (Chip,  on  Contracts,  28-80.) 
And  there  must  be  a  demand  at  his  place  of  residence.    (Id.  49.) 

Tod  Rdbmaon,  for  Bespondent 

The  first  point  made  in  support  of  the  motion  for  a  nonsuit  was, 
the  sale  of  growing  crops  was  the  sale  of  an  interest  in  lands,  and 
to  be  effective  must  be  in  writing.  This  proposition  is  denied,  I 
believe,  by  all  the  authorities,  and  certainly  by  the  two  here  quoted. 

{Oreen  ▼.  Armstrong,  1  Denio,  554;  Bank  of v.  Crary,  1 

Barb.,  R  C,  644.) 

The  second  ground  for  nonsuit  was,  that  there  was  no  delivery, 
ao  memorandnni  in  writing,  nor  any  part  of  the  purchase  money 
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MarshaM:!?.  Fergnson. 

paid,  and  sd  the  sale  was  void  under  the  statute.  The  fact  that 
defendant  sold  the  growing  crops  to  others,  and  received  the  money 
therefor,  is  fatal  to  this  objection.  The  rule  of  law  is,  where  pay- 
ment is  to  be  mad^  in  a  specific  article  at  a  certain  time,  it  is  the 
duty  of  the  debtor  to  seek  the  creditor  and  make  the  tender  in 
whatsoever  manner  it  is  susceptible  of  being  made  at  the  time 
stipulated,  and  failing  this,  the  amount  fixed  becomes  due  and 
payable  in  money.     (2  Kent,  690,  maig,  507.) 

Cbooeeb,  J.  delivered  the  opinion  of  the  Oourt— Oopb,  0.  J. 
and  NoBTON,  J.  concurring: 

This  is  an  action  to  recover  six  hundred  and  fifty  dollars,  for 
barley  and  wheat  alleged  in  the  complaint  to  have  been  sold  by  the 
plaintiff  to  the  defendant.  The  case  was  tried  by  the  Court,  and 
after  the  plaintiff  had  closed  his  evidence  the  defendant  moved  for 
a  nonsuit,  which  was  refused.  The  Court,  after  hearing  all  the 
evidence,  ordered  judgment  to  be  entered  for  the  plaintiff,  from 
which  defendant  appeals. 

The  first  error  assigned  is  that  the  Court  erred  in  refusing  the 
nonsuit.  The  evidence  showed  that  the  sale  to  the  defendant  was 
of  growing  crops  of  barley  and  wheats  and  not  of  grain  of  those 
kinds,  as  alleged  in  the  complaint;  that  these  crops  were  growing 
on  lands  in  the  possession  of  various  persona,  and  diat  after  his 
purchase  the  defendant  had  resold  the  same  to  the  parties  in  pos- 
session  of  the  land,  and  had  received  his  pay  therefor,  from  all 
e^oiept  one  of  them.  It  further  appeared  tibat  the  defendant's 
agreement  was  to  pay  the  six  hundred  and  fifty  dollars  in  grain  at 
the  market  price,  on  the  first  day  of  October,  1863,  but  he  had 
failed  to  deliver  the  grain  at  that  date. 

The  grounds  of  the  motion  for  the  nonsuit  were  that  the  sale  of 
growing  crops  was  of  an  interest  in  land,  and  therefore  it  must  be 
in  writing,  under  the  Statute  of  Frauds;  that  as  a  sale  of  goods 
and  chattels  it  was  void,  being  for  a  sum  exceeding  two  hxmdred 
dollars,  and  not  in  writing,  and  no  delivei*y  having  been  made; 
that  the  plaintiff  had  failed  to  prove  any  title  to  the  property,  and 
that  there  was  no  proof  that  the  grain  the  defendant  had  agreed  to 
pay  for  had  ever  been  demanded  of  him* 
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The  crops  contracted  for  in  this  case  are  the  product  of  periodi- 
cal planting  and  cultivationy  and  the  law  appears  to  be  well  settfed^ 
both  in  the  English  and  American  Conrts,  that  sales  of  growing 
crops  of  that  character  do  not  come  within  the  provision  of  the 
8lat}ite  of  Frauds  relating  to  sales  of  an  interest  in  real  estate, 
and  therefore  such  sales,  though  not  in  writing,  are  valid.  (Browne 
on  Stat  of  Frauds,  Sees.  250-258 ;  Oreen  v.  Armstrong,  1  Denio, 
550;  Smith  v.  Bryan,  6  Maryland,  141;  Bafford  v.  Anms,  7 
Maine,  168 ;  Bostwidc  v.  Leach,  8  Day,  476, )  The  objection  that 
the  sale  w^as  of  an  interest  in  real  estate,  and  must  be  in  writing, 
is  therefore  untenable. 

The  next  point  is,  that  as  a  sale  of  goods  and  chattels  it  was 
void  for  want  of  delivery  and  a  written  memorandum  of  the  sale. 
The  fact  that  defendant  sold  the  crops  to  other  parties  was  a 
suiBcient  delivery  within  the  statute.  (Browne  on  Stat  of  Frauds, 
Sec.  322;  Chaplin  v.  Rogers,  1  East  192.) 

There  was  sufficient  evidence  of  plaintiff's  title  to  the  crops,  and 
his  right  to  sell  them.  Even  if  there  had  been  a  defect  of  proof 
on  this  point,  the  defendant  could  not  avail  himself  of  it  after  he 
had  sold  the  property  and  received  the  pay  therefor. 

The  next  question  is,  was  it  necessary  for  the  plaintiff  to  demand 
of  the  defendant  the  grain  he  agreed  to  deliver  for  the  growing 
crops  before  commencing  suit  ?  The  defendant  agreed  to  pay  the 
<ix  hundred  and  fifty  dollars  in  grain  at  the  market  price,  on  the 
first  day  of  October,  1862.  It  was  not  an  agreement  to  deliver 
any  specific  parcel  or  quantity  of  grain,  but  he  was  to  deliver  a 
sufficient  quantity  which  at  the  market  price  would  amotmt  to  the 
sum  of  six  hundred  and  fifty  dollars.  It  is  to  be  observed,  too,  that 
the  time  of  delivery  was  fixed.  The  grain  was  not  to  be  delivered 
on  demand,  but  on  a  certain  day  that  was  named.  Under  these 
circumstances  it  was  the  duty  of  the  defendant  to  deliver  the  grain, 
on  or  before  the  day  named,  to  the  plaintiff,  and  his  failure  to  do 
so.  made  him  liable  to  pay  the  sum  named  in  money.  After  the 
day  named,  the  plaintiff  was  xmder  no  obligation  to  receive  pay- 
ment in  grain,  and  no  demand  of  the  grain  by  him  was  necessary. 
{Goodwin  v.  HoTbrook,  4  Wend.  377;  Peclc  v.  Huhhard,  11  Ver- 
mont, 612;  Tovmsend  v.  Wells,  3  Day,  327;  2  Parsons  an  Con- 
tracts^ 163*} 
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It  is  further  objected  that  the  proof  varied  from  the  all^ations 
of  the  complaint  This  objection  would  have  been  good  had  the 
defendant  made  it  at  the  proper  time^  which  was  when  the  evidence 
was  introduced.  The  case  made  by  the  proof  differs  from  the 
averments  of  the  complaint  in  almost  every  essential  particr^ar; 
and  if  the  defendant  had  objected  to  its  introduction  it  would  have 
been  the  duty  of  the  Court  to  have  excluded  it  until  the  pleadings 
had  been  made  to  conform  to  the  real  facts  of  the  case.  But  the 
defendant  made  no  objection  on  this  ground,  either  at  the  time  of 
the  introduction  of  the  evidence  or  at  any  other  time,  in  the  Court 
below,  nor  is  it  included  in  his  grounds  of  appeal  or  assignments 
of  error  filed  in  this  Court.  Under  these  circumstances  we  can- 
not entertain  this  question.  It  is  too  late  to  present  it  here  for 
the  first  time ;  for  if  it  had  been  suggested  in  the  Court  below  at 
the  proper  time,  the  Court  might  have  allowed  the  plaintiff  to 
amend  his  complaint,  so  as  to  make  it  conform  to  the  proof. 

The  last  point  raised  is,  that  the  action  was  tried  by  the  Court, 
who  filed  no  findings  in  tibe  casa  Sec  2  of  the  Statute  of  1861, 
page  589,  provides  that,  "  In  cases  tried  by  the  Court,  without  a 
jury,  no  judgment  shall  be  reversed  for  the  want  of  a  finding,  or 
for  a  defective  finding  of  the  facts,  unless  exceptions  be  made  in 
the  Court  below  to  the  finding,  or  to  the  want  of  a  finding.'^  No 
exception  was  taken  by  the  defendant  for  want  of  a  finding,  nor 
did  he  ask  or  require  the  Court  to  file  any  findings  in  the  case.  It 
comes  clearly  within  the  provisions  of  this  statute,  and  this  Court 
cannot,  therefore,  reverse  the  judgment  on  that  ground. 

We  have  examined  all  the  questions  presented  by  the  appellant, 
and  find  no  valid  ground  for  reversing  the  judgmenty  and  it  is 
therefore  affirmed. 


RILEY  V.  PEHL  AND  WIPE. 

ft  homestead  right  bad  been  aoqulred  prior  to  the  paasage  of  the  amend- 
HMiit  to  the  Homestead  Law  In  18S0,  a  declaration  of  homestead  eonld  be  made 
and  recorded  at  any  time  prior  to  June  1st,  1862,  and  no  right  of  homestead 
was  loat  by  a  failure  to  make  the  declaration  before  that  tlm*. 
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Wbere  property  li  eooTeyed  to  a  wife  and  tiie  deed  rtiowi  opon  Its  faee  a  con- 

slderatlon  paid.  It  becomes  the  common  property  of  l)otb  hnstMind  and  wife» 

■ad  a0t  the  nparate  prcq^rty  of  the  wlf^ 
Qwtrif —  Can  the  separate  property  of  the  wife  become  the  homestead? 
Where  a  homestead  Is  sold  by  the  8herUr<'on  an  ezecntlon  against  the  husband,  or 

hniband  and  wife,  and  a  deed  given  to  the  porchaser  therefor,  tt  Is  a  elood 

opon  the  title,  and  a  Court  of  Equity  will  remore  It 

Appeal  from  the  Fourth  Jndidal  District,  Contra  Costa  Coimtj. 
The  facts  are  stated  in  the  opinion  of  the  Conrt 

If.  8.  Chase,  *£ or  Appellants. 

The  deed  to  the  wife  expresses  a  money  consideration.  The 
demanded  premises  then,  whether  considered  as  conveyed  directly 
to  the  hnsband  as  the  prior  grantee  or  as  conveyed  to  the  wife, 
were  by  the  statute  and  uniform  adjudications  upon  the  subject 
common  property.  (See  Husband  and  Wife,  Dig.  Art  2606; 
Tryson  ▼.  Sutton,  18  Cal.  493;  PixUy  v.  Huggins,  16  Id.  127; 
MottY.  Smith,  16  Id  667;  Myer  v.  Keizer,  12  Id.  263.) 

As  common  property  it  was  susceptible  of  homestead  dedication. 
(Homestead  Act  1861,  Sec  1 ;  Taylor  v.  Harguos,  4  Cal.  278.) 

It  is  contended  on  the  part  of  the  respondent  that  the  homestead 
claim  is  waived  by  the  acts  of  the  defendant's  wife,  and  that  the 
husband  is  "estopped**  from  any  assertion  of  the  claim  by  reason 
of  the  wife  having  filed  her  declaration  of  intention  to  do  business 
as  a  sole  trader,  and  having  filed  also  an  inventory  in  which  she 
sets  forth  as  part  of  her  separate  property  the  demanded  premises. 

Ist  As  to  the  wife's  rights  as  affected  by  these  acts,  under  the 
Sole  Trader  Act  (Wood's  Dig.  490,  Sec.  3)  it  is  provided  that 
snch  sole  trader  "shall  be  allowed  all  the  privileges  and  be  liable 
to  all  l^gal  processes  now  or  hereafter  provided  by  law  against 
debtors  and  creditors." 

Now  were  the  husband  a  trader,  doing  business  on  the  credit  of 
his  ownership  of  this  very  property  (the  demanded  premises) ,  could 
it  be  contended  that  he  could  not  claim  the  same  as  a  homestead, 
aad  as  exempt  from  a  judgment  debt  contracted,  it  may  be,  on  the 
faith  of  such  ownership  ?  If  so,  su;*ely  the  wife  as  a  trader  on  her 
own  aooount  cannot  stand  in  a  more  unfavorable  position  as  to  her 
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claim  bf  homestead.  There  was  no  estoppel  as  to  husband  or  wife. 
(See  doctrine  of  estoppel  in  Boggs  v.  Merced  Mirdng  Co.,  14:  Cal. 
867 ;  affirmed  in  Oreen  v.  Prettyman,  17  Id.  401 ;  see,  also,  Fer- 
ris  V.  CoovSr,  10  Id.  631.) 

The  Sheriffs  deed  to  plaintiff  was  a  doud  upon  defendajif  s  title 
to  homestead  in  the  demanded  premises,  for  it  required  evidence, 
aliunde,  the  record  to  defeat  recovery  based  on  the  deed.  {Fixity 
V.  Huggins,  15  Cal.  127;  Durm  v.  Tozer,  10  Id.  172;  Dorsey  v. 
llcFarland,  7  Id;  846.) 

Thomas  A.  Brown,  ior  Respondent. 

The  homestead  declaration  made  by  Mrs.  Pehl  on  the  sixteenth 
of  February,  after  the  Sheriffs  sale,  cannot  defeat  the  plaintiff. 
Defendants'  title  to  the  homestead,  if  any  they  had  at  the  timi»  of 
the  sale,  they  held  under  the  Homestead  Act  of  1851.  {Cohen  ▼. 
Davis,  20  Cal.  194;  Farmer  v.  Sampson,  6  Texas,  810.)  The 
defendants  are  by  their  acts  and  declarations  estopped  from  deny- 
ing that  the  lots  of  land  in  controversy  at  the  time  of  the  levy  and 
sale  by  the  Sheriff,  were  the  separate  property  of  the  defendant 
Sarah  Pehl,  and  as  euch,  liable  for  debts  contracted  by  her  as  sole 
trader. 

The  third  section  of  the  act  defining  the  rights  of  Husband  and 
Wife  (Wood's  Dig.  487),  provides,  that:  "A  full  and  complete 
inventory  of  the  separate  property  of  the  wife  shall  be  made  out 
and  signed  by  the  wife  and  acknowledged  or  proved,  in  the  man- 
ner required  by  the  law  for  the  acknowledgment  of  proof  of  con- 
veyances of  land,  and  recorded  in  the  office  of  the  Recorder  of  the 
county  in  which  the  parties  reside ;  ^  and  section  five  of  the  same 
act  provides,  that  the  filing  of  the  inventory  in  the  Recorder's  office 
shall  be  notice  of  title  of  the  wife,  and  all  property  belonging  to  her 
included  in  the  inventory  shall  be^  exempt  from  seizure  on  execu- 
tion for  the  debts  of  her  husband. 

The  inventory  of  her  separate  property,  filed  and  'recorded  by 
the  defendant  Sarah  Pehl,  was  intended  to  and  did  impart  notice 
to  all  persons,  that  the  property  described  therein  was  her  separate 
property,  and  was  not  liable  for.  her  husband's  debts.  The  law  will 
hold  her  responsible  for  the  truth  of  the  statements  made  and  con- 
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tained  in  her  inventory,  in  respect  to  her  title  to  the  property  in 
oontroveray,  whether  those  statements  be  true  or  f alse^  She  will 
oot  be  permitted  to  record  her  statement  for  her  own  protection, 
and  when  convenient,  deny  its  truth.  (Cowen  &  Hill's  Notes  to 
3  Philips'  Ev.,  Part  1,  869 ;  1  Greenl.  Ev.  22,  207,  208 ;  MitcheU 
V.  Seed,  9  CaL  206;  Hostetter  v.  HatfB,  8  Id.  807;  Cravens  t» 
Booih,  8  Texas,  249;  Bien  etoLr.  HeiUK  6  How.  247;  1  Story's 
Eq.Jnr,  Sec  385,) 

The  defendant  Williani  Pehl,  is  in  no  better  condition.  Hia 
wife  was  doing  bnsiness  as  sole  trader  with  his  consent  She  h#4 
assumed  to  act  in  his  place  with  hia  permiasion,  and  the  presump* 
tioD  is,  from  his  relation  towards  her,  that  he  kntfw  better  than  any 
other  person  what  she  was  doing. 

Thomas  A.  Brown,  for  BeqMmdenl 

Obooxsb,  J.  delivered  the  opinion  of  the  Oourt— Ck>Fi^  0.  J* 
I        and  NoBTOir,  J.  conoarring. 

I  This  is  an  action  to  recover  the  possession  of  two  village  lots, 

I        claimed  by  the  defendants  as  a  homestead.     The  wife  filed  her 

I        declaration  as  a  sole  trader  on  the  fifth  day  of  December,  1859, 

and  <m  the  second  day  of  Angast,  1860,  the  plaintiff  commenced  an 

I        action  against  her,  as  such  sole  trader,  and  her  husband,  in  which 

I        the  property  claimed  as  a  homestead  was  attached*    He  afterward 

obtabed  judgment  in  the  action,  on  which  an  execution  duly 

issaed,  under  which  the  property  was  sold  and  purchased  by  the 

plaintiff  on  the  nineteenth  day  of  January,  1861,  and  in  due  time 

he  received  a  deed  from  the  Sheriff  therefor.   Kotiee  of  the  hc»ne- 

Btead  daim  appears  to  have  been  served  on  the  Sheriff  after  the  levy 

under  the  execution,  and  before  the  sale  of  the  property.    On  the 

sixteenth  day  of  February,  and  after  the  Sheriff's  sale,  the  wife 

filed  a  dedaratioin  of  homestead  in  the  Recorder's  office.      The 

defendants  had  occupied  the  premises  as  a  homestead  for  some  time 

prior  to  mj  of  these  dates,  and  have  so  continued  to  occupy  them 

aw  sinceu    The  Court  found  for  the  plaintiff,  and  judgment  was 

cendered  accordi^y,  from,  which  the  defendants  appeal. 

The  homestead  right  in  thia  case  was  acquired  by  the  defendanta 
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prior  to  the  passage  of  the  amended  Homestead  Law  of  1860,  by 
which  act  the  time  fixed  for  filing  the  declaration  of  homestead  was 
one  year,  to  wit :  April  28A,  1861.  This  time  was  extended  by 
the  Act  of  1861,  to  April  28th,  1862,  and  by  the  Act  of  186SS  it  was 
still  further  extended  to  June  Ist,  1862.  The  declaration  of  homo 
atead  in  this  case  was  filed  on  the  sixte^ith  day  of  February,  1861, 
fully  within  the  time  fixed  by  the  statute,  and  they  are  therefore 
entitled  to  its  full  benefits,  having  lost  no  rights  whatever  by  a  neg- 
lect to  file  it  before.  The  fact  that  it  was  not  filed  until  after  the 
Sheriff's  sale  can  make  no  difference.  If  any  notice  had  beeii 
necessary,  that  served  on  the  Sheriff,  as  well  as  the  occupancy  of 
the  premises  by  the  defendants,  was  sufficient  for  that  purpose. 

The  respondent  insists  that  the  premises  are  the  separate  prop- 
erly of  the  wif e,  and  therefore  liable  to  be  sold  on  execution  for  her 
debts,  and  no  homestead  daim  can  be  established  thereon.  It  ap 
pears  that  after  the  marriage  these  lots  were  conveyed  to  the  hus- 
band by  two  separate  deeds  made  at  different  times;  but  the  samo 
grantors,  on  the  sixteenth  day  of  July,  1869,  the  date  of  the  last 
deedy  also  made  a  quitclaim  deed  to  the  wife  for  the  same  lots  for 
the  consideration  of  fifty  dollars.  She  also  filed  in  the  Recorder's 
office  an  inventory  of  her  separate  property,  dated  December  6th, 
1869,  including  the  premdses  in  controversy.  The  conveyance  to 
her,  being  a  deed  of  purchase  and  not  of  gift,  did  not  constitute  it 
separate  property,  but  it  was  the  common  property  of  both.  It  is 
not,  therefore,  necessary  for  us  to  determine  the  question  whether 
the  separate  estate  of  the  wife  can  become  the  homestead,  respect- 
ing which  some  doubts  have  been  heretofore  expressed  by  this 
Court  (8  CaL  71;  14  Id.  474;  16  Id.  217.)  The  fact  that  she 
included  it  in  her  inventory  of  her  separate  estate  does  not  operate 
as  an  estoppel  upon  her,  ev^i  if  the  doctrine  of  estoppel  applies  to 
a  married  woman.  The  plaintiff  was  not  thereby  defrauded  or 
injured  in  any  way. 

The  pleadings  and  evidence  sufficiently  established  die  occupancy 
of  the  premises  by  the  defendants  as  their  home,  but  upon  this  point 
the  findings  of  tiie  Court  are  ^itirely  silent.  It  seems  that  on  a 
portion  of  the  premises  is  a  building  used  as  a  billiard  salooa,  bar- 
roomi  and  theateri  and  it  may  be  questionable  whetiier  that  portion 
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can  be  properly  held  as  a  homestead;  but  the  remaining  portion  of 
the  lots  are  dearly  exempt  from  the  ezecutiony  and  the  Court 
therefore  erred  in  holding  that  the  plaintiff  was  entitled  to  the 
possession  of  all  the  premises.  The  case  will  therefore  have  to  be 
retried  by  the  Court  below,  and  this  question  can  be  duly  inyeeti- 
gated  and  determined. 

The  defendants,  in  their  answer,  set  up  that  the  Sheriff's  deed 
to  the  plaintiff  was  a  cloud  upon  tiieir  title,  which  they  aaked  to 
have  removed  by  the  decree  of  the  Court  This  relief  they  will 
be  entitled  to  when  it  is  established  what  portion  of  the  premises 
can  be  and  what  cannot  be  claimed  by  them  as  exempt  under  the 
Homestead  Law.  As  to  that  portion  found  to  be  exempt^  the 
decree  should  declare  the  Sheriff's  deed  invalid* 

The  judgment  i&  reversed  and  the  cause  remanded. 


( 


CASTLE  et  al.  v.  BADEB  $1  at. 

Ix  order  to  Mt  aside  a  judsment  or  conveyance  on  tlie  gronnd  of  tnaadf  It  la  aat 
snfflelent  to  aver  In  ganaral  tatmi  tliat  foeh  Jndgment  or  conveoranee  waa 
fnndnlcnt,  Imt  tlie  facta  aftd  dicomstancea  oonatltntlnff  the  alleged  fraud  most 
be  aet  forth. 

Where  a  creditor  files  a  bill  to  cancel  and  set  aalde  a  judgment,  landored  agalnat 
hia  debtor,  on  tbe  ground  that  It  la  frandnlent,  and  to  reaA  the  property  of 
the  debtor  and  haTO  It  applied  In  aatlafactlon  of  hla  demandt  the  complaint 
most  aver,  either  that  the  plaintUf  haa  acquired  a  lien  on  the  property  he 
aeeka  to  reacfa«  or  that  he  haa  recorered  a  Jodgment  npon  whith  an  aaaggtlmi 
haa  been  laaoed  and  ratamed  ao  property  found. 

AppiBikL  from  the  Fifteenth  Judicial  District^  Butte  Oounty. 
The  facts  are  stated  in  the  opinion  of  the  Court 

J.  M.  Burt,  for  Appellants. 

The  complaint  admits  the  judgment  of  John  Bader  against 
Charles  Bader,  and  avers  no  fact  or  circumstance  to  establish  its 
invalidity.  The  complaint  does  not  charge  that  the  attachment  or 
execution  in  plaintiffs'  respective  cases  had  been  levied  upon  the 
property  that  had  been  attached  in  the  case  of  Bader  v.  Bader. 
"Without  a  levy  they^  nor  either  of  them,  oould  have  any  lien  on 
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the  property,  and  without  a  lien  on  the  property,  they  copld  not 
attack  the  judgment,  or  the  )ien^  or  the  executioik  in  Bade?B  case. 

J?.  0.  Beattyj  for  Eespondenta, 

[No  brief  on  file.] 

Ceockeb,  J.  delivered  the  opinion  of  the  Court— Copb,  0.  J. 
and  NoBTON,  J.  concurring. 

This  is  an  action  brought  by  the  plaintiffiB,  creditors  of  the 
dejfendant  Charles  Bader,  to  set  aside  and  cancel  a  judgment 
rendered  in  favor  of  the  defendant  John  Bader,  against  Charles 
Bader,  and  to  apply  certain  property,  levied  upon  by.  the  Sheriff 
under  the  latter  judgment,  in  payment  of  the  plaintiffs^  claims. 
The  action  was  tried  by  the  Court,  who  found  for  the  plaintiffs, 
and  rendered  judgment  accordingly,  from  which,  and  from  an 
order  overruling  a  motion  for  a  new  trial,  the  defendants  appeal. 

One  error  assigned  by  the  appellants  is  that  the  complaint  does 
not  state  facta  sufficient  to  constitute  a  cause  of  action.  It  avers 
that  the  plaintiffs.  Castle  &  Freeborn, 'commenced  suit  against 
Charles  Bader,  January  16th,  1862,  and  caused  an  attachment  to 
issue,  which  was  placed  in  the  hands  of  the  Sheriff,  and  on  the 
twenty-eighth  day  of  January,  1862,  they  recovered  judgment 
therein;  that  on  the  sixth  day  of  February,  1862,  the  other  plain- 
tiffs, Tandler  &  Co.,  commenced  a  suit  against  Charles  Bader,  in 
which  an  attachment  was  also  issued  tod  placed  in  the  hands  of  the 
Sheriff;  that  on  the  sixteenth  day  of  January,  1862,  John  Bader, 
conspiring  with  Charles  Bader  to  defraud  the  creditors  of  the  lat- 
ter, commenced  a  suit  against  him,  caused  an  attachment  to  issue 
therein  by  which  the  Sheriff  attached  all  the  property,  real  and 
personal,  of  the  defendant  therein,  and  on  the  thirty-first  day  of 
January  the  clerk  entered  judgment  therein  by  default  for 
$1,306.64  and  eighty-four  dollars  costs,  and  they  aver  that  they 
are  informed  and  believe  that  Charles  Bader  is  not  indebted-  to 
John  Bader  in  said  sum  of  $1,306.64,  or  any  other  sum  whatever, 
and  that  the  judgment  was  obtained  to  hinder,  delay,  and  defraud 
tbe  plaintiffs.  They  also^ver  thai  the  SheHff  threatens  to  sell  the 
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property  and  pay  the  proceeds  on  the  judgment  of  John  Bader, 
and  that  Charlefl  Bader  bae  no  other  property. 

In  order  to  set  aside  a  judgment  or  conveyance  on  the  ground  of 
fraud,  it  is  not  sufficient  to  aver  in  general  terms  that  such  judg^ 
ment  or  conveyance  was  f raudulept^but  the  facts  and  circumstances 
constituting  the  alleged  fraud  must  be  set  fortL  {Kinder  v«  Macyj 
7  CaL  206.)  The  only  fact  charged  to  sustain  the  allegations  of 
fraud  ia^  ^that  Charles  Bader  is  not  indebted  to  John  Bader''  in 
the  amount  of  the  judgment  or  any  other  sum.  It  does  not  charge 
that  he  waB  not  justly  indebted  in  that  sum  at  the  cpmmenoement 
of  John  Bader's  suit,  or  at  the  time  of  the  rendition  of  the  judg- 
ment; nor  does  it  av^  that  John  Bader's  debt  has  been  paid,  satis- 
fied, or  discharged  in  any  way. 

The  findings  of  the  Court  on  this  point  are  entirely  insufficient 
to  sustain  the  charge  of  fraud.  They  are,  that  the  promissory 
notes  on  which  the  principal  part  of  the  judgment  was  rendered 
*'were  never  filed  with  the  Clerk,  nor  have  they  ever  been  ppc^- 
duoed  in  Court;''  and  "that  A  part  of  the  eighty-four  dollars' 
eosts,  to  wit:  the  sum  of  forty-five  dollars,  is  for  receiver's  fees^  a 
charge  not  allowed  by  law,  and  for  which  the  Clerk  had  no  authoi^ 
ity  to  enter  judgment-'  The  Court  does  not  find  that  no  such 
promissory  notes  ever  existed,  or  that  there  was  no  debt  due  John 
Bader  at  the  time  the  suit  was  oommencad,  or  the  judgment  reur 
dered,  or  the. commencement  of  this  action,  which  were  the  facts 
essentiikl  to  sustain,  the'eharge  of  fraud  made  in  the  complaint 
The  mere  fact  that  the  notes  were  never  filed  with  the  Clerk  ox 
produced  in  OourV  did.  not  show  or  tend  to  show  tJiat  no  debt  ex- 
isted in  favor  of  Jahn  Bader  against  Charles  Bader.  If  the  com- 
plaint had  charged  that  no  such  notes  were  ever  made  or  ever 
exists,  then  the  defendantt  would  have- known  that  they  would  be 
required  to  produce  them,  or  prove  that  they  existed;  but  no  such 
charge  was  made. 

The  fact  that  the  att6riiey  6f  John  Sader,  in  making  up  the  bill 
of  costs,, included  an  itejm^of  forty-fiv9.dojlfura,.  which  he  may  not 
have  been  entitled  io  charge  as  part  of  the  costs,  is  no  evidence 
that  the  debt  on  which  the  judgment  was  tendered  was  fraudulent. 
It  ifas  merely  A  cbllMei^al  matter/  a  melre  incident  of  the  debt     A 
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mere  error  or  irregularity  in  making  ont  a  bill  of  costs  cannot 
have  the  effect  of  invalidating  a  judgment  otherwiae  correct.  This 
item  of  forty-five  dollars  seems  to  have  heea  a  payment  mside  to 
the  Sheriff  for  keeping  the  attached  property,  and  the  statute 
allows  the  Slieriff  compensation  for  such  services,  to  such  an 
amount  as  the  Court  shall  certify  to  be  just  and  reasonable. 
(Wood's  Dig.  443,  444,  Sec  29.)  And  sudi  compensation  the 
plaintiff  had  a  dear  right  to  tax  as  part  of  his  costs.  No  objec- 
tion seems  to  have  been  made  that  the  sum  thus  paid  to  the 
Sheriff  was  unreasonable.  Besides,  the  defendant  John  Bader 
offered  to  remit  this  sum  of  forty-five  dollars  and  deduct  it  from 
the  costs  in  his  judgment,  but  it  was  not  allowed.  It  results  that 
neither  the  facts  alleged  in  the  complaint  or  as  found  by  the  Court, 
are  sufficient  to  sustain  the  charge  of  fraud. 

There  is  also  another  objection  to  the  complaint^  that  it  does  not 
aver  or  show  that  the  plaintiffs  have  acquired  any  lien  upon  the 
property  they  seek  to  reach  and  have  applied  in  satisfaction  of 
their  debts,  or  that  they  have  obtained  judgments  on  their  debts  on 
which  executions  have  been  issued  which  have  been  returned  no 
property  foimd.  {Hyneman  v.  Danenbvrg,  6  Cal.  376;  Thom- 
hury  V.  Hand,  7  Id.  554.)  The  complaint  does  not  state  whether 
the  property  levied  upon  by  the  Sheriff  was  real  or  personal,  or 
omsisted  of  both  kinds;  nor  does  it  aver  that  the  attachments 
issued  by  the  plaintiffs  were  ever  levied  upon  the  property  by 
which  they  would  have  acquired  an  attachment  lien.  In  tibese  re- ' 
gpects  the  complaint  is  defective. 

The  judgment  is  reversed  and  the  cause  remanded* 


GAVITT  V.  DOUB. 

Sr  te  not  trror  for  «  Court  to  allow  pleadlago  to  bo  amendofl  so  at  to  Mvplj  a 
dofOet  or  omtasloB  eren  after  tbe  commencemcmt  of  a  fHal. 

Conrta  oboiild  ezerdte  p^at  Itberallty  in  allowing  Bberlffa  to  amend  their  retomB 
■o  as  to  make  them  conform  to  the  troe  state  of  facta  and  to  comet  arrors 
and  mistakes. 

The  case  of  Borland  T.  O^eol  (22  Cal.)  afirmed. 
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Appbai.  from  the  Seventh  Judicial  District,  Marin  County. 

The  complaint  alleges  that  about  the  twenty-sixth  day  of  August, 
1858^  defendant  with  force  and  arms  entered  upon  plaintiff's  prem- 
isea  and  forcibly  took  from  plaintiffs  possession,  and  drove  and 
carried  away,  and  converted  to  his  own  use,  a  yoke  of  oxen  and 
two  cows,  the  property  of  plaintiff. 

The  action  was  commenced  February  19th,  1859.  Defendant 
answered  March  3d,  1859,  setting  up  that  he  made  the  seizure  as 
Sheriff  by  virtue  of  an  attachment  issued  against  the  property  of 
plaintiff  March  6th^  1858,  and  sold  the  property  on  the  twenty- 
sixth  of  August,  1858,  by  virtue  of  an  execution  dated  August 
16th,  1858,  issued  on  a  judgment  recovered  against  plaintiff  in  the 
same  action. 

March  7th,  1860,  the  cause  came  on  for  trial  and  a  jury  was 
impanneled.  After  plaintiff  had  introduced  part  of  his  testimony 
defendant  asked  and  obtained  leave  of  the  Court  to  amend  his 
answer  so  as  to  set  up  a  levy  on  the  property  by  virtue  of  the  exe- 
cution made  August  17th,  1858.  On  the  sixth  day  of  August, 
1860,  the  day  before  the  trial,  the  defendant  asked  and  obtained 
leave  of  the  Court  to  amend  his  return  on  the  execution  made  in 
1858  so  as  to  include  the  property  sued  for. 

Defendant  had  judgment  and  plaintiff  appealed. 

H.  J.  Wells,  for  Appellant 

Although  it  is  a  mattetr  of  discretion  in  the  Court  to  allow 
amendments  yet  there  must  be  reaaonable  grounds  upon  which  to 
base  the  discretion.  Here  no  showing  is  made,  no  reason  sl\own 
why  an  amendment  is  made  necessary  at  the  time. 

The  object  of  introducing  the  Sheriff's  amended  return  was  to 
include  a  yoke  of  oxen  and  two  cows  (which  plaintiff  had  claimed 
as  exempt  from  execution  as  a  farmer),  which  were  not  specified  in 
first  return,  and  which  had  been  sold  by  the  defendant 

Plaintiff  claims  that  defendant  could  not  make  testimony  for 
himself  in  that  manner,  and  that  the  Court  erred  in  allowing  him 
to  do  so.  The  return  of  the  Sheriff  is  evidence  for  him,  created  by 
himself,  yet  a  complete  defense  to  the  action.  It  is  relied  on  as  sadi 
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here.    The  return  of  an  officer  is  conclusive  evidence  in  his  favor. 
(Lias  VI  Badger/ 6  K  H.  893.) 

This  conclusiveness  of  the  officer's  return  must  arise  in  part  at 
least  f  rotn  his  character  as  such  officer,  and  the  presumption  is  that 
when  he  makes  his  return  he  is  acting  indifferently  and  without 
any  anticipation  of  a  suit  But  to  hold  that  after  suit  is  brought 
and  on  the. very  day  of  the  trials  and  a  year  and  a  half  after  his 
return  had  been  made  and  filed,  and  he  had  oonducted  his  defense 
for  so  long  a  time  on  the  theory  of  his  first  return,  he  may  make  a 
return  and  give  it  in  evidence  to  constitute  his  defense,  would  be  to 
set  at  naught  almost  all  the  principles  upon  which  the  rule  is 
based  which  makes  a  Sheriff's  return  evidence  for  himself. 

T»  H^  'Sanson^  for  Bespoadent 

Ko  brief  on  file. 

Cbooksb,  J.  delivered  tHa  opinion  of  the  Court -^  Copb,  C.  J. 
eoncurring. 

This  isr  an  action  against  the  defendant^  Sheriff  of  Harin 
County,  tq  recover  damages,  for  the  sale  of  eertain  personal  property 
on  an  execution  against  the  plaintiff ,  and  claimed  by  him  as  exempt 
from  levy  and  sale;  The  defendant  recovered  judgment,  from  which, 
and  from  an  order  refusing  a  new  trial,  the  plaintiff  appeals. 

The  Court  below  permitted  the  defendant 'to  amend  his  anawer 
by  adding  an  averment  of  the  levy  upon  the  property,  and  this  is 
a^algned  as-  ervor*  ^ .  The  amendmient  was  properly  allowed,  and  this 
^pointris  therefore  overruled.        ,  .     . 

On  the  trial  tho  defendant  offered  in  evidence  an  amendment  to 

his  return  upon  the  eseeution,  which  had  been  made  in  pursuance 

.of  an  G^er  of  the  Court,  on  that  day  or  the  day  before,  to  which 

'the  plaintiff  objected-    The  material  part  of  the  ifimendment  to  thie 

return  w^s  that  which  included  in  the  levy  and  notice  (rf  sale  a  yoke 

of  oxen  and  two  <K>W8,  which  the  plaintjlff  claims  were  exempt  from 

execution.  .  It  is  not  contended  that  this  property  was  not  in  fact 

^levied  mpon  and  sold  under  the  excautiou,  or  that  the  return  as 

'yilptileQi}^! is  not  qi.  striot  aocoi'daBjee:  with. the, facta;  nor  dov  it 
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agpear  that  the  plaintiff  waa  injured  in  any  way. by  allowing  the 
amendment  to  be  made.  Courts  exercise  great  liberality  in  allow- 
ing officers  to  amend  their  returns  so  as  to  make  them  conform  to 
the  true  facts,  and  to  oorrect  errors  and  mistakes ;  and  if  in  thus 
amending  the  officer  makes  a  false  return^  he  is  liable  therefor,  and 
such  amendments  are  often  allowed  after  a  great  lapse  of  tima 
{Thatcher  v.  Miller,  11  Mass.  413;  Adams  v.  Robinson,!  PicL 
461;  Haven  v.  Snow,  14  Id.  28;  Johnson  v.  Day,  17  Id.  106; 
Bvrk  V.  Hardy,  6  Greenl.  162;  Oilman  v.  Stetson,  4  Me.  124; 
WiOiams  v.  Rogers,  6  J.  R  163;  Malone  v.  Samuel,  3  A.  K, 
Marsh,  850;  Woodward  v.  Harbin,  4  Ala,  5340  ^^  ^^^  oi  these 
eases  a  mtum  was  allowed  to  be  amended  after  the  lapse  of  twenty 
years,  and  in  another  after  six  years. 

In  Maherin  v.  Brackett  (6  K.  H.  9)  an  officer  having  an  exe- 
cution in  a  case  where  bail  had  been  given,  returned  that  he  had 
given  notioe  to  the  bail,  but  <»nitted  to  make  a  return  of  non  est 
imfenlus  as  to  the  principal,  and  it  was  held  that  he  might  amend, 
snd  inaoK^  a  retom  to  that  effect  in  order  to  charge  the  baiL  In 
SmUh  V.  Hudson  (1  Cowan,  430)  the  Sheriff  had  sold  three  parcels 
of  land  under  an  execution,  but  in  the  certificate  of  sale  which  he 
had  made  and  filed,  he  omitted  one  of  them  by  mistake,  and  the 
Court  ordered  him  to  amend  by  inserting  therein  the  omitted  tract 
In  SmUh  v.  BanieVs  Executors  (3  Murphy,  128)  the  Sheriff  had 
sold  sooie  property  on  execution,  which  in  fact  belonged  to  a  third 
party,  who  had  sned  him  arid  recovered  the  value,  and  the  Court 
allowed  him  to  amend  his  return  by  striking  out  the  levy  and  sale 
of  the  property,  and  return  the  execution  "  no  property  found,*' 
and  withdraw  the  sali^.  money  whicih  he  had  paid  into  Court.  In 
the  present  case  the  Court  properly  allowed  the  amendment. 

The  plaintiff  claimed  to  be  a  farmer,  aad  that  the  property  was 
exanpt  BJUiier  the  tjiird  .clause  of  the  two  hundred  and  nineteenth 
section  of  the  Praotioe  Aoti  .The  property  was  l^ed  on  by  the 
attachment  Match  10th,  1868;  and  it^as  not  s<Jd  until  tbe,twenty- 
sixth  day  of  August — a  .lapse  of  more  than  five  mentha,  .  The 
evidence  shows  that  the  plaintiff  kept  a  sort  of  tavern  or  drinking 
saloon,  arid  ctiltf^ted  abdrt  twen^  aeree  of  laAdadjacent  thereto 
in  vejgetables.     He  also  owned  a  sloop  which  he  navigated,  ajvi  one 
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question  appears  to  have  been,  the  kind  of  business  op  occupation 
he  was  engaged  in,  and  under  which  he  could  properly  claim 
exempticm.  No  evidence  appears  to  have  been  given  of  any  selec- 
tion, or  notice  to  the  Sheriff  that  he  claimed  the  property  as  exempt 
at  the  time  of  the  levy  or  at  any  time  before  the  day  of  sale,  nor 
is  any  reason  or  excuse  given  for  the  delay.  The  instructions  of 
the  Court  upon  this  question  of  exemption  do  not  appear  in  the 
statement,  but  the  appellant  assigns  for  error  that  the  verdict  is 
against  the  law  and  the  evidence. 

In  the  ease  of  Borland  v.  O'Neal  (22  CaL  504),  we  have 
laid  down  the  rules  of  law  upon  this  subject  In  that  case  we  held 
that  it  was  the  duty  of  the  debtor  to  make  his  selection  and  notify 
the  Sheriff  within  a  reasonable  time  after  notice  of  the  levy.  Un- 
der the  circumstances  of  this  case,  the  jury  might  very  properly 
have  concluded  that  the  plaintiff  waived  his  right  to  claim  the  ex- 
emption by  his  delay,  and  the  verdict  and  judgment  ought  not 
therefore  to  be  disturbed  on  this  ground.  The  presumptioii  is  that 
the  Court  gave  the  juiy  proper  instructions  as  to  the  law  gcnreming 
the  case. 

The  judgment  is  affirmed. 


THE  REAL  DEL  MONTE  CONSOLIDATED  GOLD  AND 
SILVER  MINING  COMPANY  v.  THE  POND  GOLD 
AND  SILVER  MINING  COMPANY. 

Wwna  la  Injonetloii  It  granted  without  notice,  upon  the  ffllnf  e<  «  eomplalnt. 
end  an  laewer  la  afterwards  filed  denylnji  all  the  e<in1tlee  of  the  eonplalat, 
the  Injunction  will  he  dlaaolTed  on  motioa. 

If  the  plalntlffa  permit  the  defendanta  to  remain  In  poaaesslon  ef  n  Inlnlnff  claim 
aoTeral  montha  without  Interference^  working  It  aa  their  own  and  expending 
large  soma  of  money  hi  dereloplng  It,  a  Oevrt  of  Bqvtty  will  require  a  very 
dear  and  strong  showing  to  Induce  It  ta  grant  or  anstain  a  preliminary  In- 
JunetfoB  to  stop  the  work. 

When  the  title  to  the  property  is  in  dispute,  the  question,  whether  the  creditors 
are  aolrent  and  ahle  to  respond  In  damagea,  f6rma  an  Important  atenMBt  la 
passing  upoB  an  appllcatlea  fer  aa  btJuactloB  pending  tha  tttlgatloB. 


Apnui.  from  tbe  Sixteenth  Jndioial  Distrioti  M<iO0  Coiiinty. 
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The  oomplaint  "was  filed  August  lOth,  1863,  and  avers  that  on 
the  ninth  day  of  Fehruary,  1863,  the  plaintiffs  were  the  owners  of, 
in  the  actual  possession^  and  entitled  to  the  possession  of  a  gold  and 
sihrer  quartz  lode,  known  as  the  Aurora  Mine  Ledge,  commencing 
at  a  point  distant  fourteen  feet  in  a  direction  north  fifty-six  degrees 
west  from  the  cut  in  the  ledge  at  the  mouth  of  the  shaft  known  as 
the  old  Aurora  Shaft,  and  from  said  point  of  commencement  ex- 
tending in  a  westerly  direction  eight  hundred  feet  on  the  ledge,  and 
in  an  easterly  diredion  eight  hundred  feet  on  the  ledge;  and  that 
defendants  on  the  said  day  and  on  divers  days  from  that  time  until 
the  c<xmnenoement  of  the  suit^  and  while  plaintiffs  were  still  the 
owners  of  and  in  possession  of  the  ledge,  with  force  and  arms  sunk 
pits  and  shafts  upon,  and  excavated  drifts  and  tunnels  into  the 
ledge,  and  took,  removed,  and  carried  away  from  the  ledge  large 
quantities  of  gold  and  silver-hearing  rock,  ete. 

An  injunction  was  granted  by  the  County  Judge  the  same  day 
the  oomplaint  was  filed  on  plaintiffs'  application,  without  notice  to 
defendants. 

Angnst  13th,  1868,  the  defendants  filed  their  answer,  and  there- 
upon moved  that  the  injunction  be  dissolved.  The  County  Judge 
refnaed  to  dissolve  the  injunction,  and  from  this  order  denying 
the  motion  to  dissolve  defendants  appeal 

Kendall  S  Qukd  and  Chugh  SAUen,  for  AppeUants. 

The  injunetion  should  have  been  dissolved*  All  the  equities  el 
the  oomplaint  are  denied  by  the  answee. 

(7.  /•  HiHyer,  also^  for  Appellants. 

Upon  the  pleadings  the  injunetion  should  have  been  dissolved* 
{Johnson  v.  Wide  West  Co.,  89  Cal  479 ;  Bume«  v.  Whiieeidee, 
18  Id  156.) 

Meeidk  and  Tan  Yoorhies,  for  Bespondent 

[Ko  brief  on  file.] 

OHKnoB,  J.  delivered  the  opinion  of  the  Oomrt — IfnetdKy 
J«  eoneurnn^ 
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.  Thifii  is  an  appeal  from  an  order  refusing  to  dissolve  an  injunc- 
tion whioh  had  been  granted  upon  the  complaint,  without  notice  to 
the  defendants.  The  defendants  filed  an  answer  denying  aU  the 
material  allegations  of  the  complaint,  and  moved  thereon  to  dia- 
sdve  the  injunction,  which  was  denied.  The  main  question  at 
issue  is  the  ownership  of  the  quartz  ledge  which  the  defendants  are 
engaged  in  working — the  plaintiffs  claiming  that  it  is  a  part  of 
the  "Aurora  Ledge,"  owned  by  them ;  and  the  defendants  denying 
that  it  is  part  of  the  "Aurora  Ledge,"  aver  that  it  is  a  part  of  the  . 
"  Pond  Lode^^'  owned  by  them,  and  that  they  are  eiigaged  in  work- 
ing the  same  as  the  rightful  owners  thereof. 

The  rule  has  been  settled  by  this  Court,  that  wl^re  a  motion  is 
made  to  dissolve  an  injunction  upon  complaint  and  answer,  the 
injunction  will  be  dissolved  if  the  answer  denies  all  the  equities  of 
the  complaint,  unless  the  complaint  is  supported  by  additional 
affidavits.  (Oardmer  v.  Perkins,  9  CaL  653;  Burnett  v.  White- 
sides,  13  Id.  166;  CvrHs  v.  Butter,  16  Id.  283;  Johauon  v.  The 
Wide  West  Co.,  22  Id.  479.) 

It  appears  that  the  defendants  have  been  in  posseasion  of  the 
quartz  ledg9  in  question  for  several  months,  have  expended  large 
^ums  of  monc|y  in  developing  and  working  die  ^ame,  and  were,  at 
the  time  of  the  granting  of  the  injunction,  and  had,  for  some  time 
previously,  been  working  tbe  mine  as  their  own.  In  such  case  it 
requires  a  v^ry  clear  and  strong  showing  to  induce  a'  Oourt  of 
Equity  to  grant  or  sustain  an  injunction  to  stop  the  work.  There 
feust  be  an  urgent  necessity,  and,  as  a  general  rule,  the  title  and 
right  of  the  plaintiffs  should  be  shown  to  be  cleai*,  well  established 
and  not  in  dispute.  The  application  should  also  be  made  promptly, 
and  not  delayed  until  large  expenditures  have  been  made  by  the 
defendants.  (Clavering  ▼«  Clavering,  2  Pierre  Wm.  38^;.  Anony- 
mous, Ambler,  209  j  18  Vesey,  615 ;  Norway  y*  Rove,  19  Id.  144; 
Field  V.  Beaumont,  1  Swanston,  203 ;  Hilton  v.  QrantvUle-,  1  Grf^ig 
&  Phillips,  283.) 

When  the  title  to  the  property  ia  in  dispute  ^jtwei^  tlie,  p^ies, 
the  extent  of  inconvenience  and  expense  to  which  the  defendant 
would  be  subjected  by  the  granting  of  the  iijjniiction/  as  eompared 
with  the  injury  the  plaintiff  would  be  likely  to  suffer  if  refused. 
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often  fonns  an  important  consideration  in  determining  the  li^t  to 
an  injunction.  (Hicks  v.  Comptan,  18  Cal.  210;  8  Daniel's  Qtu 
Pr.  1860;  Adams'  Eq.  857;  Bruce  v.  Delaware  &  Hudson 
Canal  Co.,  119  Barb.,  S.  C,  871.)  The  qnestion  whether  the 
defendants  are  solvent,  and  able  to  respond  in  the  damages  they 
may  canse  by  their  acts  or  not,  is  often  an  important  one  in  each 
ca^k  (Burnett  v.  Whitesides,  18  CaL  166;  2  Story's  Eq.  Sec 
925;  Wdldron  v.  Marsh,  6  Cal,  119.)  The  plaintiffs  in  this  case 
bive  set  np  no  cirenmstances  of  this  kind  to  sustain  their  applioa- 
tioQ  for  the  injunction. 
The  injunction  is  dissolved. 
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SEAVER  V.  FITZGERALD. 

Ii  I  rait  conaenced  btfore  t  Justice  of  the  Petce.  If  the  MnnMai  1w  retnfMa  %f 
tlie  oflle«r  wltk  hU  Indoraement  thweoii  tliat  no  lenrles  baa  been  niade  bacanae 
defendant  cannot  be  found,  and  on  the  return  day  thereof  It  is  further  made 
to  appear  bj  afldarlt  that  the  defendant  conceals  himself  to  atoid  serdce  of 
proceea,  the  anlt  doee  not  thereby  abate,  but  the  magistrate  may  continue  the 
cause,  issue  a  new  aununens,  and  make  an  order  for  Ita  aerrlee  by  pnbUeatlon, 
tad  flx  the  return  day  of  the  new  summons  at  a  time  sufficiently  remote  to 
hare  tlM  aenrlce  by  publication  completed  before  the  return  day,  OTen  if  the 
period  between  the  iaanaaee  of  the  new  aummana  and  Ita  retnm  day  ezeeeda 
ten  daya. 

Za  ioch  case  when  an  attachment  la  regularly  issued  by  the  Justice,  at  the  time  of 
the  lasnance  of  the  first  summons,  the  attachment  is  not  vitiated  by  the  failure 
to  serre  the  first  anmmons  and  the  inuanoe  of  a  second  oaa»  Bor  la  the  Talidlty 
of  attachment  in  any  way  affected  by  the  proceedings. 

The  affidaTit  stated  that  the  "  defendant,  D.  C.  Seayer,  was  at  the  time  a  res- 
ident of  the  first  townAlp  In  the  County  of  Contra  Costa;  that  he  had 
occupied  a  house  on  a  tract  of  land  claimed  to  be  his  own  and  which  he  had 
coltirated  np  to  the  commencement  of  the  suit  and  for  a  loog  time  preylous; 
that  on  the  twenty-second  day  of  October,  the  day  before  the  commencement 
of  the  suit,  ho  left  his  residence  informing  his  serrant  that  he  would  be  back 
that  cTcning  or  the  next  day;  that  the  summons  in  the  suit  was  put  In  the 
hands  of  a  proper  conatable,  who  made  diligent  aeareh  and  was  wholly  unable 
tD  aer?e  it ;  that  Seayer  had  not  returned  to  Ills  residence,  and  that  he  beliered 
lie  coneealed  liimself  for  the  purpose  of  avoiding  the  service  of  the  summons, 
and  tliat  the  claim  sued  on  la  a  Just  debt/* 

VsU,  to  be  sofllcient  to  authocfse  the  service  by  publieatloa,  and  when  pnbUeatlon 
Diade  to  give  the  Court  jurisdiction. 
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An  order  of  pnlrileatloii  of  grnnmoiii,  mado  by  a  Joatlot,  Bood  not  state  tlutt  ^o 
IMiper  deslgmated  'Ms  the  one  most  likely  to  give  notice  to  the  peraon  to  tie 
served." 

The  publication  of  sammons  may  be  proved  by  the  affidavit  of  tha  Clerk  of 
the  publisher  of  the  paper,  and  the  fact  that  the  summons  was  deposited  la  a 
postoffice  may  also  be  proved  hj  affidavit;  nor  is  It  necessary  that  the  con- 
stable state  in  his  return  on  the  summons  that  stich  publication  wao  mado  and 
such  deposit  made  in  the  post-office. 

When  the  contract  soed  en  is  a  Joint  contract  of  two  defendanta,  and  Judgment  la 
entered  up  against  one  only,  it  is  not  such  an  error  aa  rendera  tha  Jodgmant 
void  so  that  it  can  be  attacked  in  a  collateral  proceeding. 

Appeal  from  the  Seventh  Judicial  District,  Contra  Costa  Oonnly. 

At  the  time  of  the  issuance  of  the  attachment  by  the  Justice, 
the  constable  in  whose  hands  it  was  placed  levied  on'  several 
head  of  cattle  and  horses  as  the  property  of  D.  C.  Seaver.  Judg- 
ment was  rendered  by  the  Justice,  November  17ih,  1860.  No- 
vember 10th,  1860,  Bobert  Seaver  commenced  an  action  against 
the  constable,  Fitzgerald,  to  recover  possession  of  the  property 
attached.  The  defendant  answered,  justifying  under  the  attach- 
ment. Defendant  recovered  judgment,  and  plaintiff  appealed. 
The  remainder  of  the  facts  appear  in  the  opinion  of  the  Court 

Merrill,  Clement,  and  White,  for  Appellants, 

A  void  judgment — and  consequently  a  void  attachment,  since 
attachment  is  only  a  means  to  secure  the  payment  of  the  judgment, 
is  unavailable  for  any  purpose.  It  constitutes  no  justification,  and 
all  persons  concerned  in  executing  it  are  trespassers.  (Doty  v. 
Brown.  4  How.  429;  Elliott  v.  Piersoll,  1  Pet.  328.)  Especially 
is  this  the  case  when  the  party  against  whom  it  is  sought  to  be 
enforced  is  a  stranger  to  it.  (Downs  v.  Fuller,  2  Metoalf,  138.) 
A  void  attachment  gives  an  officer  no  lien  upon  the  property. 
(Low  V.  Henry,  9  Cal.  552,)  It  gives  the  officer  no  right  to  take 
the  property  from  the  party  against  whom  it  is  issued ;  surely  it 
cannot  give  him  any  right  to  take  it  from  an  innocent  party  in 
possession  under  claim  of  ownership. 

There  was  no  attachment  in  the  action  in  which  judgment  was 
rendered  against  D.  C.  Seaver.     The  writ  issued  on  the  twenty- 
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Iliiid  of  October  was  void,  so  far  as  that  action  was  concerned.  It 
was  issued  before  the  summons.  An  attachment  issued  before 
summons  is  void,  and  the  subsequent  issuance  of  summons  cannot 
cure  it  (Low  v.  Henry,  9  CaL  652;  Pr.  Act,  Sec  661.)  The 
writ  of  attachment  was  issued  on  the  twenty-third  of  October^  sub- 
sequent to  the  issuance  of  a  summons  on  that  day.  On  the  twenty- 
seventh,  the  return  day,  no  service  of  the  summons  having  been 
made,  and  no  jurisdiction  of  the  defendants  in  the  action  having 
been  acquired,  the  Justice  could  not  and  did  not  proceed  against 
them,  bat  issued  another  summons,  bearing  date  of  that  day,  the 
twenty-seventh,  and  being  returnable  on  the  seventh  of  November 
— eleven  days  thereafter. 

The  issuance  of  summons  is  one  of  the  acts  to  be  peirformed 
upon  the  commonoement  of  an  action  in  a  Justice's  Court.  An 
action  is  not  comimenced  until  summons  is  issued.  There  is  no 
provision  in  the  Practice  Act  for  more  than  one  summons  in  an 
action,  and  the  issuance  of  the  one  is  the  commencement  of  the 
action.  The  attachment  was  issued  and  levied  four  days  before 
the  issuance  of  the  summons.  The  new  action  commenced  on  the 
twenty-seventh  in  a  manner  to  enable  the  Justice  to  acquire  juris- 
diction of  the  defendants  by  publication  of  summons  and  could 
not  relate  back  to  the  twenty-lliird. 

The  affidavit  was  not  sufficient  to  authorize  service  by  publica- 
lion-  (Pr.  Act,  Sec  548.)  It  does  not  show  that  any  effort  was 
loade  to  find  the  defendants.  It  states  that  diligent  search  was 
made,  but  does  not  state  what  acts  constituted  that  diligent  search. 
(Swain  et  al.  v.  Chase,  12  CaL  283.)  There  are  no  facts  stated 
which  show  that  the  defendants  concealed  themselves  to  avoid  ser- 
vice of  process.  The  affiant's  belief  that  they  so  concealed  them- 
belves  was  no  fact  upon  which  the  Justice  was  authorized  to  act 
(Same  case  as  above.)  It  does  not  properly  appear  that  a  cause  of 
action  existed  against  the  defendants.  The  facts  constituting  the 
(muse  of  action  should  have  been  stated.  The  facts  necessary  to 
authorize  publication  are  required  to  appear  to  the  satisfaction  of 
the  Justice ;  and  the  Justice  has  no  right  to  be  *^  satisfied  "  upon 
the  mere  opinions  of  others,  nor  upon  any  less  evidence  than  a  man 
of  ordinary  intelligence  and  discretion  would  require  in  proof  of 
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any  faot  upon  which  he  was  called  upon  to  act  in  the  ordinaiy 
businefla  of  life.     (Crandall  v.  Bryan,  16  How.  4L) 

The  order  of  publication  is  insufficient.  It  does  not  show  that 
the  paper  designated  was  the  one  most  likely  to  give  notice  to- the 
persons  to  be  served.     (Pr.  Act,  Sec  643.) 

There  is  no  return  of  the  last  summons— no  suffieient  evidence 
of  service  by  publication.  The  law  does  not  provide  for  Ji  return,  of 
process  by  any  person  other  than  the  officer  or  person  tb  whom  it 
was  delivered  for  service.  The. return  of  the  officer  is  aamuch  a 
part  of  the  record  as  the  docket  itself;  and  if  such  return'  fail  to 
show  personal  service,  the  recital  in  liie  docket  based  upon  'SUch 
return  alone  can  not  be  relied  upon  as  giving  validity  and  effect  to 
tiie  judgment  (Lowe  v.  Alexander,  16  CaL  300.)  The  affidavit 
of  the  printer  is  not,  in  Justice's  Courts^  sufficient  proof  of  service 
by  publication.  Sec  33  of  the  Practice  Act  is  not  made  appli* 
cable  to  Justice;.!'  Courts.    (Sees.  633,  666.) 

A  Justice  can  no  more  make  a  summons  returnable  eleven  days 
after  date,  than  he  could  make  it  returnable  in  eleven  months. 
(Sees.  541,  643,  Pr.  Act;  Diedesheimer  v.  Browne,  8  Oal.  339.) 
A  process  unknown  to  the  law,  or  prohibited  by  the  law,  makes  the 
ease  no  better  than  where  there  is  an  absence  of  all  process  and 
appearance     (Savders  v.  Raines,  10  Missouri,  770.) 

The  Justice  could  acquire  no  jurisdiction  of  Soaver  by  a  sum- 
mons to  Seaver,  except  upon  personal  service,  and  proof  that  the 
person  served  was  the  one  named  in  the  process^  or  intended  to  be 
named.     (Suiter  v.  Cox,  6  CaL  416.) 

Blake  £  Wright,  for  Bespondent. 

The  affidavit  was  sufficient  to  authorise  the  order  of  publication. 
(6  Cal.  197;  12  Id.  100;  Pr.  Act,  Sec  543.)  The  order  com- 
plied  with  the  statute.  (Pr.  Act^  Sec  543.)  The  affidavit  of  the 
Clerk  shows  a  substantial  compliance  with  the  order.  The  pub- 
lished summons  was  issued  on  the  twenty-seventh  of  October  and 
was  made  returnable  on  the  seven  th  of  November.  The  publication 
commenced  on  the  twenty-ninth  of  October,  and  the  affidavit  made 
on  the  seventh  of  November  shows  a  publication  of  one  week.  Sec 
543  of  the  Practice  Act  authorijEes  a  Justioe  to  make  his  summons 
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returnable  more  than  ten  days  after  date.  The  docket  shows  tha* 
the  case  was  called  for  trial  on  November  7th,  the  return  day 
mentioned  in  the  summons.  (Cow.  Treat.  4th  Ed.  664.)  A 
copy  of  the  summons  was  deposited  in  the  post-office.  The  re^ 
spondcnt  was  constable,  and  held  the  property  by  virtue  of  an 
attachment  issued  from  Justice  Dyer's  Court,  at  ^e  time  it  was 
replevied  by  appellant. 

We  contend  that  the  attachment  being  regularly  issued  gave  the 
respondent  a  standing  in  Court,  to  attack  the  sale  between  ffae 
Seavers  for  fraud.     (Thomhurgh  v.  Hand,  7  Cal.  554.) 

Cbooksb,  J.  delivered  the  opinion  of  the  Court — NoBTdr,  J. 
concurring. 

This  18  an  action  to  recover  the  possession  of  certain  personal 
property.  The  plaintiff  claims  title  thereto  by  virtue  of  a  bill  <rf 
sale  from  D.  0.  Seaver,  the  former  owner;  but  before  a  change  of 
possession  had  been  effected,  under  the  bill  of  sale,  the  property 
was  levied  npon  by  the  defendant,  a  constable,  under  an  attachment 
issued  by  a  Justice  of  the  Peace  in  an  action  of  Hagy  &  QUI 
against  D.  C.  Seaver  &  J.  W.  Crosby,  and  the  defendant  claims 
the  ri^t  to  hold  the  property  by  virtue  of  the  levy  under  this 
attachment.  The  Court  below  held  this  levy  and  attachment  to  be 
ralid,  and  a  verdict  was  rendered  for  the  defendant,  from  which 
the  plainti:ff  appeals. 

It  appears  that  at  the  time  the  attachment  issued,  a  snommons 
was  also  issued  in  the  action,  dated  October  23d,  1860,  and  made 
returnable  October  27th;  1860.  On  the  return  day  this  summons 
was  returned  not  served.  Thereupon  the  Justice  of  the  Peace, 
upon  an  affidavit  that  the  defendant  concealed  himself  to  avoid  the 
service  of  enmmons,  made  an  order  that  the  summons  be  served  by 
publication  for  one  .week,  and  a  new  summons  was  issued,  dated 
October  27th,  and  made  returnable  November  7th.  Upon  proof  of 
the  publication  of  this  summons  a  judgment  by  default  was  entered 
against  the  defendant,  D.  C.  Seaver.  Before  any  execution  was 
issued  on  this  judgment  the  present  alfetion  was  commenced. 

The  plaintiff  ooQtends  Oiat  the  second  summons  was  iM  summons 
IB  Ihe  case,  because  that  was  the  summons  served  by  publication, 
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and  as  the  ^Tit  of  attachment  was  issued  before  this  second  sum- 
mons, it  was  therefore  void,  under  Sec.  561  of  the  Practice  Act 
This  point  is  clearly  tintenable.  A  summons  was  duly  issued  before 
or  at  the  time  of  the  issuing  of  the  attachment,  and  the  attachment 
was  therefore  valid  when  it  issued.  The  fact  that  the  defendant 
absented  himself  so  that  that  summons  could  not  be  se;^ed  on  liim 
before  the  return  day  thereof,  and  that  it  was  returned  not  served, 
could  not  have  the  effect  of  vitiating  the  attachment.  No  rule  of 
law  or  provision  of  statute  has  been  referred  to  by  counsel  to  sus- 
tain any  such  position,  and  such  a  principle  would  be  most  per- 
nicious in  its  consequences.  It  would  only  be  necessary  for  a 
debtor  to  conceal  himself  for  a  few  days,  until  the  return  day  of  a 
summons  issued  against  him  had  passed,  to  invalidate  any  attach- 
ment which  had  been  issued  against  him.  A  principle  so  mani- 
festly unjust  in  its  results  could  only  be  sustained  by  clear  and 
positive  statutory  provisions,  which  do  not  exist  in  our  laws.  The 
aigiuuent  of  the  appellant  is  based  upon  the  idoa  that  a  plaintiff 
ia  entitled  to  only  one  summons  in  an  action,  and  that  if  he  fail^^ 
to  procure  a  service  of  that  summons  within  the  time  fixed  for  it> 
return,  and  it  is  therefore  returned  not  served,  the  action  ia  thereby 
abated  or  determined,  that  the  attachment  falls  with  it,  and  the  is- 
suing of  a  new  summons  is  the  commenc^nent  of  a  new  suit  This 
ai^^umcnt  is  without  foundation,  as  the  plaintiff  in  such  case  is  en- 
titled to  a  new  summons  and  a  continuance  of  the  case  until  such 
time  as  he  can  procure  a  service  of  the  same,  by  publication  or 
otherwise,  and  the  suit  is  not  abated  or  determined  thereby,  nor  is 
the  attachment  in  any  way  affected  by  the  proceeding. 

It  is  further  contended  that  the  judgment  rendered  in  the  action 
in  which  the  attachment  issued  is  void,  on  the  ground  that  tiie 
affidavit  on  which  the  order  to  publish  the  summons  was  made  is 
insufficient.  The  affidavit  states  that  the  defendant,  D.  C.  Seaver, 
was  at  the  time  a  resident  of  the  Pirst  Township  in  the  County  of 
Contra  Costa;  that  he  had  occupied  a  house  on  a  tract  of  land 
claimed  by  him  to  be  his  own,  and  which  he  had  cultivated  up  to 
the  commencement  of  the  suit  and  for  a  long  time  previous ;  that 
on  the  twenty-second  day  of  .October,  the  day  before  die  commence- 
ment of  tlie  mityhe  left  his  residenee,  informiog  his  aenraati  that 
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he  would  be  back  that  evening  or  the  next  day;  that  the  summons 
in  the  snit  was  put  in  the  hands  of  a  proper  constable,  who  made 
diligent  search  and  was  wholly  unable  to  serve  it;  that  Seaver  had 
not  returned  to  his  residence,  and  that  he  believed  that  he  concealed 
himself  for  the  purpose  of  avoiding  the  service  of  the  summons; 
and  that  the  claim  sued  on  is  a  just  debt.  The  return  of  the  sum- 
mons by  the  constable  is  '^  not  found  in  th^  county.''  The  return 
of  the  officer  that  the  party  could  not  be  found  is  sufficient  evidence  • 
of  proper  diligence,  and  the  affidavit  of  the  plaintiff  in  that  action 
showing  that  the  defendant  resided  in  the  townshipand  county,  and 
the  facts  respecting  his  absenting  himself  from  his  home,  show 
sufficient  to  entitle  the  plaintiff  to  the  order  of  publication. 

It  is  also  objected  that  the  order  of  publication  is  defective, 
because  in  designating  the  newspaper  in  which  to  publish  the  sum- 
rnons^  it  did  not  state  that  such  paper  was  ^'  most  likely  to  give 
notice  to  the  person  to  be  served,"  or  which  summons  was  to  be 
thus  published.  These  objections  are  not  well  taken.  The  order 
£rectB  the  summons  to  be  published  in  a  certain  newspaper,  with 
the  time  it  was  to  be  thus  published,  and  the  presumption  is  that 
the  Justice  designated  such  particular  paper  because  it  was  most 
likely  to  give  notice  to  the  person  to  be  served,  but  it  was  not 
necessary  for  him  to  state  in  the  order  that  such  was  his  reason. 
The  summons  to  be  served  was  any  legal  summons  issued  in  the 
case.  The  first  summons  had  been  returned  not  served,  and  it  was 
therefore  the  second  summons  which  was  to  be  served  by  the  pub- 
lication— the  first  one  having  no  longer  any  force. 

The  publication  of  the  summons  was  proved  by  the  affidavit  of 
the  principal  clerk  of  the  publishers  of  the  newspaper,  and  the  fact 
that  a  copy  of  the  summons  had  been  duly  deposited  in  the  po6t;> 
office,  properly  directed,  was  proved  by  the  affidavit  of  a  compe- 
tent  witness.  We  think  this  a  proper  mode  of  proving  such  facts, 
and  that  a  return  of  such  f  acts,  indorsed  upon  the  summons  by  a 
constaUe  or  Sheriff,  is  not  necessary  in  such  cases. 

It  is  also  objected  that  the  summons  served  is  irregular  and 
iDegal,  becauae  it  waa  returnable  eleven  days  af  t«  its  date,  and  it 
is  urged  that  this  is  contrary  to  the  provisi<ni8  of  Sec.  641  of  the 
Fkaetiee  Act^  which  allows  no  time  exceeding  ten  days.    See.  643 
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provides  that  in  cases  of  non-residence^  departure  from  the  State, 
or  concealment  by  def  endant,  the  publication  of  the  summons  shall 
be  ordered ''  for  such  length  of  time  as  may  be  deemed  reasonable, 
at  least  one  week/'  but  in  cases  of  non-residence  or  absenoe  from 
the  State,  the  publication  ^^  shall  not  be  less  than  three  months.*^ 
It  is  evident  that  in  the  last  class  of  cases  tliG  summons  must  be 
made  returnable  more  than  ten  days  from  its  date,  and  in  many 
cases  of  concealment  in  the  State,  a  reasonable  time  might  require 
a  publication  for  more  than  ten  days,  and  a  limit  to  ten  days  would 
prevent  a  proper  service.  These  two  sections  of  the  statute  must 
be  so  construed  as  to  make  them  harmonize  if  possible,  so  that  both 
can  be  rendered  effectual.  We  think  that  uke  provisions  of  Sec 
541  do  not  properly  apply  to  cases  where  summons  has  to  be  pub- 
lished as  provided  by  Sec.  543;  and  that  in  the  latter  class  of 
cases  the  return  day  may  be  fixed  at  such  time  as  will  enable  the 
summons  to  be  published  as  required  by  the  order  before  such 
return  day.  And  the  fact  that  such  return  day  is  more  than  ten 
days  from  the  date  of  the  summons  will  not  invalidate  it  in  such 
cases. 

It  is  also  ol^'ected  that  the  judgment  is  against  D.  C.  Seaver, 
while  the  name  in  the  published  summons  is  "D.  C.  Seavers.'* 
The  names  are  substantially  the  same,  and  there  was  th(?refore  no 
error  in  this.  It  is  further  insisted  that  the  judgment  is  void 
because  the  cause  of  action  was  a  joint  contract  of  Seaver  & 
Crosby,  and  the  judgment  was  not  entered  up  "  against  all  the 
defendants,"  as  required  by  Sec.  694  of  the  Practice  Act,  but 
only  against  Seaver  alone.  This  objection  goes  only  to  the  form  of 
the  judgment,  and  it  has  no  force  in  this  collateral  proceeding.  It 
does  not  render  the  judgment  void,  and  therefore  cannot  be  inter- 
posed in  this  action. 

We  have  thus  noticed  numerous  objections  of  the  appellants  to 
the  proceedings  of  the  Justice  subsequent  to  the  issuing  of  the 
attachment,  but  even  if  the  record  had  shown  that  the  judgment  in 
that  case  was  irregular  or  void  it  would  not  have  aided  the  appel- 
lant in  this  action.  It  would  only  have  shown  that  the  plaintiffs 
in  that  action  had  failed  to  obtain  a  valid  judgment,  in  consequence 
of  irregularities  in  tiie  proceedings  before  the  Justice^  by  which  he 


SUPREME  COUET— JULY  TEBM,  1863.  93 

Feopto  ••  WaitaMk 

faikd  to  obtain  jnidsdictioii  of  the  persons  of  tbe  defendanta 
therein.  The  Justice  still  had  jurisdiction  of  the  case  and  the  sub- 
ject matter,  and  the  plaintiffs  therein  would,  in  such  case,  be'  com- 
pelled to  proceed  and  take  the  proper  steps  in  that  action  to  enable 
the  Justice  to  acquire  jurisdiction  of  the  persona  as  well  as  of  the 
subject  matter  in  order  to  enable  him  to  render  a  valid  judgment. 
Even  if  the  plaintiffs  in  that  action  had  failed  to  obtain  a  valid 
judgment  that  fact  alone  would  not  operate  as  a  release  or  dis- 
chaige  of  the  attachment^  which  had.  been  r^plarly  and  legally 
issued.  That  would  have  still  remained  valid  and  effectual,  not- 
withstanding the  subsequent  alleged  irregularity  or  invalidity  of 
the  proceedings  before  the  Justice  in  the  rendition  of  the  judg- 
ment The  property  would  still  have  been  bound  by  the  attach- 
ment, which  was  sufBcient  to  enable  the  defendant  to  attack  the 
sale  to  the  plaintiff  in  this  action,  and  to  show  its  invalidity  as 
against  the  plaintiffs  in  the  attachment  suit  who  were  the  creditors 
of  D.  0.  Seaveir.  (Tltomburgh  y.  Hand,  7  OaL  664) 
The  jadgmeilt  is  therefore  affirmed* 


THE  PEOPLE  V.  WALLACE. 

Is  •  crtaBbial  eun^  when  th«  People  appeal  to  the  Supreme  Coart,  tiM  Botlea  of 
appeal  mnst  be  served  on  the  defendant  peraonally^  If  be  redde  In  the  eounty 
when  tho  trial  waa  bad. 

Afpbaz.  from  the  Court  of  Sessions  of  Contra  Costa  County. 

The  defendant  was  indicted  for  perjury,  and  tried  and  convicted 
m  the  County  of  Contra  Costa.  The  defendant's  attorney  (John 
P.  Swift),  on  the  trial  in  the  Court  of  Sessions,  resided  in  the  City 
and  County  of  San  Francisca  After  the  jury  had  rendered  their 
Terdict,  the  Court  of  Sessions,  on  motion  of  defendant's  attorney, 
arrested  the  judgment  From  the  order  arresting  the  judgment 
the  People  appealed.  The  notice  of  appeal  was  served  on  defend- 
ant's attomej,  at  &«cram&ato,  where  he  waa  temporarilj  aojoum- 
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ing.     The  defendant,  at  the  time,  was  residing  in  Oontra  Oosta 
County. 

Attomey-Oeneral,  for  Appellant 

8.  S.  Wright,  for  Respondent. 

The  mode  of  taking  appeals  in  criminal  cases  prescribed  by  law, 
is  laid  down  in  Wood's  Digest,  808,  Art  1706,  Sees.  486,  488: 
'^  The  motion  must  be  served  on  the  defendant  (where  the  People 
appeal)  if  he  resides  in  the  county;  if  not,  then  on  the  attorney 
who  appeared  for  him  in  the  trial  below.  If  such  service  cannot 
be  made,  then  by  advertisement '' 

Crockeb,  J.  delivered  the  opinion  of  the  Court  —  Copk,  C.  J. 

concurring. 

The  respondent  moves  to  dismiss  the  appeal  on  the  ground  that 
the  notice  of  appeal  was  served  on  his  attorney,  who  lived  out  of 
the  county,  instead  of  on  him  personally,  as  required  by  the  statute 
(Wood's  Digest,  308,  Sec  488),  he  residing  in  the  county  at  the 
tima 

The  objection  is  well  taken,  and  the  appeal  is  therefore  dismissed. 


MULFORD  V.  ESTUDILLO  et  al 

A  unnr  under  an  execution  upon  sufficient  personal  property  to  satisfy  th* 
Is  a  satisfaction  of  the  Judgment,  sufficient  at  least  to  iSlKlMUie  tlilzd 
who  are  liable  collaterally  or  as  sureties  therefor,  and  the  release  of  the  prop- 
erty from  levy  thus  made,  without  the  consent  of  the  parties  thus  liable,  ean- 
not  reviye  their  liability. 

The  law  does  not  deem  such  levy  a  payment,  but  It  Is  a  aatlsfaetton  or  dlaehasfe. 

Where  such  levy  is  set  forth  in  the  answer  as  a  defense,  it  Is  new  matter,  and 
under  the  former  provisions  of  the  Practice  Act  concerning  replicatlona,  to 
deemed   admitted,   unless   a    replication   is  filed   denying  the  ^ame. 

If  an  Appellate  Court  affirms  the  Judgment  of  the  Court  below  with  costs,  and 
upon  the  filing  of  Its  mandate  of  affirmance  in  the  Cou.t  below,  an  order  Is 
made  directing  a  new  Judgment  to  be  entered  up  in  accordance  with  the 
directions  of  the  mandate,  such  new  Judgment,  although  it  may  be  erroneooa 
or  Irregular,  is  not  void  ao  as  to  tnfaiidate  an  execution  issued  on  the  same. 

I 
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App£ai.  from  the  Third  Judicial  District^  Alameda  Oount^. 

On  the  twenty-ninth  day  of  January,  1857,  Clement  Boyreau 
recovered  judgment  in  the  Circuit  Court  of  the  United  States  for 
California,  in  an  action  of  ejectment  against  Robert  Campbell, 
Thos.  W.  Mulford,  the  present  plaintiff,  and  thirty-six  others,  oc- 
capantfi  of  a  portion  of  the  San  Leandro  Rancho,  for  the  recovery 
of  the  possession  of  a  portion  of  said  rancho,  and  costs  of  suit 
From  said  judgment  the  defendants  therein  prosecuted  a  writ  of 
error  to  the  Supreme  Court  of  the  United  States,  and  to  enable 
them  to  do  so,  the  defendants  in  the  judgment  as  principals  and 
George  V.  Sanchs,  James  P,  Valliant,  G.  W.  Kinser,  and  John  G. 
Bray,  as  sureties,  executed  the  usual  writ  of  error  bond. 
_The  defendants  in  this  action,  Juana  M.  Estudillo  and  eleven 
others,  none  of  whom  were  defendants  in  the  judgment  recovered . 
bj  Boyreau  in  the  Circuit  Court  of  the  United  States,  on  the  twen- 
ty-ninth day  of  August,  1857,  executed  to  the  defendants  in  the 
judgment  recovered  by  Boyreau  a  bond  by  which  they  covenanted 
to  indemnify  them  and  their  sureties  on  the  writ  of  error  bond 
against  all  damages  and  costs  from  any  judgment  already  recovered 
or  to  be  recovered  in  the  suit  of  Boyreau  v.  Campbell  et  al. 

The  judgment  recovered  by  Boyreau  was,  on  the  thirty-first  day  • 
of  January,  1859,  affirmed  by  the  Supreme  Court  of  die  United 
States  with  costs ;  and  on  the  same  day  the  mandate  of  affirmance 
was  sent  down  to  the  Circuit  Court.  Upon  the  filing  of  the  man- 
date of  affirmance,  and  on  the  ninth  day  of  November,  1859,  the 
Circuit  Court  on  plaintiff's  motion,  without  notice  to  the  defendants, 
made  an  order  that  judgment  be  entered  in  accordance  with  the 
mandate;  and  on  the  same  day  a  new  judgment  for  costs  was 
entered  in  favor  of  Boyreau.  On  the  thirtieth  day  of  November, 
1859,  an  execution  was  issued  on  this  new  judgment  and  placed  in 
the  hands  of  the  Marshal,  who,  on  the  second  day  of  December, 
1859,  levied  on  sufficient  of  the  goods  of  James  Kennedy,  one  of 
the  defendants,  to  satisfy  the  judgment ;  and  on  the  same  day  the 
sale  of  the  property  was  suspended  by  order  of  the  Judge  of  the 
Circuit  Court,  and  on  the  fourth  day  of  February,  1860,  the  Cir- 
cuit Ooort  made  an  order  that  the  original  judgmant  in  the  oaae  of 
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Boyreau  v.  Campbell  et  dl,  be  enforced  and  not  the  new  judgment, 
and  thftt  the  costs  directed  to  be  collected  by  the  mandate  of  the 
Supreme  Court  be  made,  nunc  pro  tunc,  a  part  of  the  original  judg- 
ment, and  that  execution  issue  for  the  enfoo^cemmt  of  the  same. 
On  the  twenty-first  day  of  February,  1860,  the  Marshal,  by  order 
of  Boyreau's  attorney,  released  the  levy  which  he  had  made  on 
Kennedy's  goods.  On  the  sixteenth  day  of  February,  1860,  Bray, 
one  of  the  sureties  on  the  writ  of  error  bond,  was  called  on  to  pay 
the  judgment  for  costs,  and  paid  the  same  to  Boyreau,  the  plaintiff. 
Bray  then  sued  Mulford,  one  of  the  principals  in  the  writ  of  error 
bond  for  reimbursement,  and  recovered  judgment  against  him ;  and 
on  the  eleventh  day  of  June,  1860,  Mulford  paid  him  the  full 
amount  of  the  judgment,  $1,704.68.  Mulford  then  brought  the 
present  action  upon  the  indemnity  bond  given  by  Estudillo  and 
others  to  recover  judgment  for  the  money  thus  paid.  Plaintiff  had 
judgment  in  the  Court  below,  and  defendants  appealed^ 

W.  W.  Crane,  Jr.,  for  Appellants. 

The  allegation  that  the  execution  was  levied  upon  the  goods  and 
chattels  of  James  Kennedy,  sufficient  in  value  to  satisfy  the  judg- 
moit,  is  an  averment  of  new  matter,  and  not  being  replied  to, 
stands  admitted  upon  the  record.  It  is  a  statement  of  facts  occurs 
ring  between  Boyreau  and  Kennedy,  the  legal  effect  of  which,  we 
claim,  was  to  avoid  the  liability. 

Our  answer  confesses  that  the  bond  of  indenmity  was  executed ; 
that  there  was  a  judgment  for  costs;  that  Bray  paid  it;  but  we 
avoid  the  l^al  effect  of  those  facts  by  stating  that  something  oc- 
curred before  the  payment  which  discharges  us  per  ee. 

In  Frisch  v.  Caler  (21  CaL  71)  this  Court  held,  that  an  allega- 
tion of  payment  in  an  action  upon  a  note  was  not  new  matter, 
because  an  essential  averment  of  the  complaint  was  non-payments 
In  the  case  at  bar,  there  is  no  question  as  to  whether  or  not  the 
bond  of  indemnity  has  been  paid.  It  was  not  necessary  to  allege 
it  had  not  been  paid.  A  statement  of  the  above  facts  confessed  by 
us  leads  to  the  legal  conclusion  that  the  indemnitors  are  bound. 
How  can  we  avoid  that  conclusion  %  Either  by  showing  that  we 
paid  it,  or  that  something  has  occurred  which  in  law  discharges  us. 
Wei  show  tha  lattei^  arid;  do  not  clftim.that  we  paid.   .   . 


SUPREME  COURT— JULY  TERM,  1863.  97 

Mnlford  V.  EstodHlo. 

In  an  action  at  law  upon  a  contract,  about  the  only  issues  that 
ean  be  presented,  are :  1st  That  the  defendant  never  made  the  con- 
traot  2d.  That  he  has  paid  the  claim.  8d.  That  since  he  made 
tlis  oantract,  something  has  occurred,  the  legal  effect  of  which  is  to 
disdiarge  him.  The  first  two  constitute  the  general  issue,  the  last, 
nmr  matter.  Ooddard  v.  FuUan  (21  Cal  480)  is  to  the  same 
effect  as  Frisch  v.  Caier. 

The  defendants  here  are  third  persons  as  to  the  judgment  in 
the  snit  between  Boyreau  v.  Campbell  et  al.  They  are  sureties, 
to  die  effect  that  Boyreau  will  not  compel  Mulford  to  pay  his  judg- 
ment for  costs.  Therefore,  a  levy  upon  the  property  of  Keimedy 
bj  Boyreau  of  sufficient  value  to  satisfy  the  writ  is  as  between  the 
execution  plaintiff  and  defendant,  at  least,  prima  facie,  a  satisfac- 
tion of  the  judgment,  and  as  to  third  persons,  like  defendants  here, 
is  absolute  satisfaction.  (People  v.  CJUsholm,  8  Oal.  29 ;  Morley 
V.  Dickinson,  12  Id.  663;  Newson  v.  McLoudon,  6  Oa.  892; 
Duncan  v.  Harris,  11  Sergt  &  Hawk,  486;  Fihlef  v.  King, 
1  Head,  Temi.,  123 ;  Brawn  v.  Kidd,  84  Miss.  291 ;  Voarhies  v. 
Gross,  8  Howard's  Pr.  262 ;  Hoyden  v.  Ageni  of  State  Prison,  1 
Sand.  Ch.  196.) 

Respondent  daims  however  that  tiie  judgmeoat  of  November  9th, 
1859,  is  absolutely  void,  and  that  consequently  the  execution  under 
which  the  levy  wae  made  is  also  void.  The  record  shows  that  the 
U.  S.  Circuit  Court  had  jurisdiction  of  the  persons  of  the  defend- 
ant and  the  subject  matter  of  the  action.  The  broad  proposition 
I  urge  is,  that  imder  these  circumstances,  the  judgment  or  pro- 
ceedings of  the  TT.  S.  Circuit  Court  cannot  be  attacked  collaterally, 
and  that,  though  as  between  the  parties  to  the  suit  the  entry  of  the 
second  judgment,  might  in  the  Circuit  Cburt  by  nx>tion,  or  in  the 
Supreme  Court  on  appeal,  be  held  to  be  clearly  erroneous,  yet  that 
in  the  case  at  bar  it  is  conclusive.  {WhitweU  v.  Barhier,  7  CaL 
54;  Reynolds  v.  Harris,  14  Id.  667;  Voorhies  v.  Bank  of  U.  S., 
10  Pet  449.) 

B.  W.  P.  Sloan,  for  Bespondent 

The  averment  of  a  levy  under  execution,  is  but  a  denial  of  the 
liability  of  Bray,  as  surety  on  the  writ  of  error  bond^  cireumstaa" 
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tially  stated.  It  is  not  a  atatement  of  new  matter.  (Spear  v. 
Ward  et  al,  20  CaL  675 ;  Frisch  v.  Caler,  21  Id.  71 ;  Goddard 
V.  Fulton,  Id.  430.) 

The  seizure  of  Kennedy's  goods  by  the  Marshal  under  Aat 
execution,  was  not  a  satisfaction  of  the  judgment  of  the  Circuit 
Court,  mentioned  in  the  covenant  and  complaint  herein,  for  various 
reasons.  The  mere  seizure  of  personal  property  on  execution, 
by  the  officer,  is  only  a  satisfaction  8ub  modp.  (Oreen  v,  Bwke, 
23  Wend.  495;  People  v.  Hopson,  1  Denio,  577;  Waddett  v. 
Elmendorf,  6  Id.  448;  PecJe  v.  Tiffany,  2  Comet.  456.)  Where 
the  Sheriff  or  Marshal  seizes  as  much  property  as  he  desires  it  is 
presumed  to  be  sufficient,  until  the  contrary  appears  upon  a  sale. 
A  second  seizure,  or  other  excessive  levy  is  oppressive,  and  renders 
the  officer  a  trespasser.  The  first  levy  is,  prima  facie,  a  satisfac- 
tion as  to  the  defendant^  so  long  as  the  goods  reonain  in  the  hands 
of  the  Sheriff*  Not  so,  however,  where  they  have  been  restored 
to  and  accepted  by  the  defendant  himself.  But,  if  improperly 
restored  or  otherwise  disposed  of  by  the  officer,  he  renders  himself 
chargeable  to  the  plaintiff  in  execution,  who  for  that  purpose  may 
proceed  against  such  officer  as  if  the  money  had  been  collected. 
Again,  the  property  seized  may  be  released  by  order  of  Court,  or 
by  the  direction  of  the  plaintiff  and  acquiescence  of  the  defendant ; 
in  which  case,  as  to  the  officer  and  the  parties,  the  matter  would 
rtand  as  before  the  levy,  though  it  might  be  a  discharge  of  the 
judgment  lien  as  to  a  hona  fide  purchaser  for  value;  as  in  Voor- 
hies  V.  Oro88  (8  How.  Pr.  262),  cited  by  appellants. 

The  formal  draft  purporting  to  be  an  entry  of  judgment,  bearing 
date  November  9th,  1869,  was  a  nullity.  The  Court  had  already 
exhausted  its  power  over  the  subject  matter  and  the  parties.  It 
was  a  fundamental  principle  of  the  common  law,  that  '^  none  could 
have  judgment  except  upon  complaint  exhibited  to  the  Court 
against  the  defendant  whilst  in  Court*'  A  final  judgment  puts  an 
cud  to  the  cause  in  which  it  is  pronounced.  The  cause  itself  is  no 
longer  pending.  Error  in  law  or  fact,  can  be  brought  up  for  trial 
only  by  a  new  writ  If,  upon  reversal  of  the  judgment  for  error 
in  law,  a  vemre  facias  de  novo  is  awarded,  the  original  cause  is  re- 
stored to  its  former  position,  and  the  Court  below  has  jurisdiction 
to  try  the  cause  again. 
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Where  the  judgment  below  is  simply  affirmed  on  writ  of  error, 
unless  it  remains  in  the  Appellate  Court  and  is  there  carried  into 
ezeeation,  no  new  judgment  can  be  entered  np.  The  Court  below 
has  no  power  to  enter  a  new  judgment  The  original  judgment  is 
remanded  alone  for  execution.  {Eno  ▼•  Oroohe,  6  How.  463, 
465.) 

The  formal  entry  of  judgment,  in  Boyreau  v.  Campbetl  ei  al.y 
upon  filing  the  mandate  of  the  Supreme  Courts  was  not  a  mere 
irregular  erroneous  proceeding.  It  was  utterly  eora/m  non  judice 
and  void.  The  entry  of  the  formal  judgm^it  must  be  regarded  as 
a  mere  clerical  act  If  it  possesses  any  validity  whatever,  why 
may  not  the  plaintiff  cause  a  new  judgment  to  He  entered  up,  from 
time  to  time,  for  an  indefinite  period,  as  it  may  suit  his  whims  or 
caprices  ?  How  can  absolute  verily  be  ascribed  to  the  judgment 
roll,  if  the  plaintifiF  can  have  as  many  new  entries  of  judgment 
made  upon  it  as  he  pleases^  after  the  suit  has  ended  and  the  de-, 
fendant  gone  hence? 

Crocker,  J.  delivered  the  opinion  of  the  Court — Copx^  0.  J. 
and  KoRTON,  J.  concurring. 

This  is  an  action  to  recover  damages  upon  a  bond  of  indemnity* 
llie  case  has  been  previously  before  this  Court,  on  appeal  from  a 
judgment  rendered  upon  demurrer  to  the  complaint,  and  will  be 
found  re][)orted  in  17  Cal.  618.  After  the  decision  of  the  first 
appeal  the  defendant  answered,  setting  forth  that  the  parties  to  the 
agreement  mentioned  in  the  bond  of  indemnity  were  never  called 
upon  or  required  to  pay  any  costs  or  damages  recovered  in  the  suit 
of  Boyreau  v.  Campbell  ei  al.,  or  molested  oir  disturbed  by  any 
judgment  therein;  and,  farther,  that  the  costs  in  the  action  of 
Boyreau  v.  CampheU  ei  dl.,  were  paid  by  other  of  the  defendants 
therein  than  those  who  were  parties  to  the  agreement;  that  the 
execution  issued  in  said  action  was  duly  levied  on  the  goods  and 
chattels  of  one  James  Kennedy,  one  of  the  defendants  therein,  but 
who  was  not  a  party  to  the  agreement,  to  an  amount  and  value 
amply  snfiicient  to  satisfy  and  discharge  said  e:xecution ;  that  this 
levy  was  made  before  the  payment  .by  Bray,  and  the  goods  and 
diattels  were  in  H^b  custody  of  the  Marshal,  under  the  levy,  at  the 
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time  of  such  payment.  To  this  answer  there  was  no  replication. 
The  action  was  tried  by  the  Court,  who  foimd  for  the  plaintiff,  and 
judgment  was  rendered  aooordingly,  from  which  the  defendants 
appeal. 

The  appellants  contend  that  the  allegations  in  the  answer  re- 
specting the  satisfaction  of  the  execution  by  a  levy  upon  sufficient 
personal  property  is  new  matter,  and,  no  replication  being  filed 
'  thereto,  is  to  be  deemed  adnlitted.  On  the  contrary)  the  respondemt 
contends  that  these  ayerments  are  in  the  nature  of  a  plea  of  pay- 
raent^  and  therefore  not  new  matter  needing  a  replication.  The 
law  is  well  settled  that,  as  a  general  rule,  a  levy  under  an  execu- 
tion upon  sufficient  personal  property  to  satisfy  the  same  is  a  satis- 
faction of  the  judgment,  sufficient  at  least  to  disdiarge  third  per- 
ons  who  were  liable  collaterally,  or  aa  sureties  thereon.  {People 
V.  Chisholm,  8  Oal.  29 ;  Michles  v.  HasUn,  11  Wend.  125 ;  Mot- 
ley ▼•  Dickinson,  12  CaL  561.)  The  law  does  not  deem  such  a 
levy  a  payment,  but  it  is  termed  a  satisfaction  or  discharge,  and 
the  facts  thus  set  forth  in  the  answer  were  properly  new  matter, 
^and  weore  to  be  talcon  as  'true,  no  r^lication  denying  the  same  hav- 
lingbech  filed. 

The  defendants  agreed  to  indemnify  the  plaintiff  against  the 
payment  of  costs  in  Boyreau  v.  CampbeU  ei  al.,  and  they  were 
therefore  in  a  manner  collaterally  liable  therefor,  in  the  nature  of 
sureties.  The  levy  upon  sufficient  personal  property  to  satisfy  the 
judgment  and  execution  in  that  case  operated  as  a  satisfaction 
thereof,  sufficient  at  least  to  discharge  the  collateral  liability  of  these 
defendants.  Neither  the  plaintiff  in  that  action,  nor  Bray,  one  of  the 
parties  to  the  agreement,  could  do  any  act  by  which  such  discharge 
could  be  rendered  ineffectual  or  nugatory,  without  the  consent  of 
these  defendants.  {Motley  v.  Dickineon,  12  Cal.  561.)  It  fol- 
lows, that  neither  the  release  of  Uie  property  from  the  levy  by  the 
plaintiff  in  that  action,  nor  the  subsequent  voluntary  payment  of 
the  judgment  by  Bray,  could  revive  the  liability  of  these  defend- 
ants whidi  had  been  thus  discharged,  unless  done  vnth  thwr  con- 
sent, no  evidence  of  which  appears  in  this  case. 
'  The  rule  that  a  levy  upon  sufficient  personal  property  is  satisfao- 
ition  of  the  judgment  is  subject  to  many  qualifications  as  between 
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ibe  parties  to  the  judgment,  whidi  it  is  not  necessary  to  notice 
here,  as  they  do  not  apply  to  the  case  before  us. 

The  judgment  on  which  the  execution  issued  may  have  been 
erroneous  or  irregular,  but  it  was  not  void,  so  as  to  render  the  exe- 
cution invalid.  The  Court  in  which  it  was  rendered  had  jurisdic- 
tion of  the  parties  and  of  the  subject  matter,  and  that  was  sufficient 
to  make  it  valid,  so  far  at  least  that  it  could  not  be  inquired  into  in 
this  collateral  action. 

The  judgment  of  the  Court  below  is  reversed  and  the  cause  re- 
manded. 


BUBNS  V.  MoKBNZIE  ei  oL 

AnassioNS  nafle  bf  one  partner,  after  the  dlieolution  of  the  partnership,  eon- 
eeralng  the  partnership  buelnefls,  are  not  competent  erldence  to  charge  the 
other  partner. 

Appba.1.  from  the  Twelfth  Judicial  District,  City  and  Covnty 
of  San  Franoiseok 

The  f  aets  aie  stated  in  the  opinion  of  the  Court 

B.  P.  Clemeni,  for  Appellant. 

One  partner  can  not,  after  dissolution  of  copartnership,  bind  the 
other  partners  by  an  admission  relating  to  the  partnership  transac- 
tions. Oleaam  t.  Okar^,  9  Cow.  59;  Baker  v.  Btaehpcie,  Id. 
484;  Bobbins  v.  Willard,  6  Pick.  464;  Van  Keusm  v.  P^ 
melee,  2  Comst  58(X) 

Waller  dk  Moore,  ioft  Bespondent 

Conoeding  the  dissolution  to  have  taken  plaee  at  the  time  t^ese 
admissions  were  made,  the  power  of  one  member  to  bind  the  Arm 
does  not  entirely  cease. 

A  partnership  still  exists,  for  the  putpoee  of  settling  engage- 
ments made  during  its  continuance,  notwithstanding  the  decree  ef 
dfasolutioii.    {JohMOn  v.  Totten,  8  Cal.  347.) 
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Crookes,  J.  delivered  the  opini<Hi  of  the  Court — CopS|  0.  J. 
and  NoaxoNy  J.  oonourring. 

This  is  an  action  upon  a  promissory  note  executed  to  the  plain- 
tiff  by  "McKenzie  &  Co.,"  a  firm  composed  of  the  defendants- 
Dickinson  was  defaulted,  and  McKenzie  filed  an  answer  alleging 
that  the  note  was  given  by  his  copartner,  Dickinson,  for  his  own 
individual  debt,  and  the  partnership  name  was  signed  thereto  for 
the  purpose  of  defrauding  him.  The  case  was  tried  by  a  jury,  who 
found  for  the  plaintiff,  and  a  judgment  was  accordingly  rendered 
against  both  defendants,  from  which,  and  from  an  order  refusing 
a  new  trial,  McKenzie  appeals. 

On  the  trial  the  defendant  McKenzie  introduced  one  Moore  as  a 
witness,  who  testified  that  he  first  saw  the  note  sued  on  some  two 
or  three  days  before  it  fell  due,  at  his  office,  in  the  hands  of  the 
defendant  Dickinson,  and  that  he  left  it  with  him  to  have  it  pre- 
sented to  McKenzie  for  payment  On  cross-examination  the  plain- 
tiff asked  the  witness  to  state  what  Dickinson  said  at  the  time  he 
left  the  note,  to  which  the  defendant  objected  that  the  statements 
of  Dickinson  were  incompetent  testimony  agains  him,  but  the  Court 
rvverruled  the  objection,  to  which  the  defendant  excepted*  The 
witness  then  testified  that  Dickinson  stated  that  the  note  was  made 
by  the  firm  for  money  borrowed  in  the  course  of  its  business ;  that 
McKenzie  should  pay  it,  as  he  had  the  proceeds  of  the  property, 
which  he  had  left  in  his  hands  for  that  purpose.  The  refusal  of 
the  Court  to  sustain  this  objection  is  the  first  error  assigned. 

It  appears  from  the  pleadings  and  evidence  that  the  partnership 
had  been  dissolved  long  before  this  conversation,  and  the  appellant 
contends  that  these  admissions  of  his  copartner,  therefore,  are  not 
evidence  against  him.  Under  the  American  decisions  the  rule  is 
well  established  that  admissions  made  by  one  partner,  after  the 
dissolution  of  the  partnership,  concerning  the  partnership  business, 
are  not  competent  evidence  to  charge  the  other  partner,  and  this 
rule  seems  to  be  founded  on  the  better  reason  than  the  contrary^ 
which  has  been  held  in  a  few  English  cases.  (1  Phillips'  Evidence, 
C.  H.  &  E.'s  Notes,  498,  notes  138,  500;  Clark  v.  Oleaaon,  9 
Oowen,  67;  Baker  v.  Stackpole,  Id.  420;  Bobbiau  v;  WiUard, 
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6  PicL  464;  Van  Keusen  v.  Parmelee,  2  Comst.  580.)  The 
respondent,  however,  insists  that  these  admissions  were  a  part 
of  the  res  gestae,  aooompanying  the  delivery  of  the  note  to  the  wit- 
ness Mooie,  and  therefore  admissible.  There  might  be  some  force 
in  this  position  if  this  act  of  delivery  had  been  made  for  or  on  behalf 
of  the  partnership  or  his  copartner,  but  it  was  made  as  the  agent 
of  the  plaintiff,  and  in  no  sense  was  the  act  done  for  the  partnerdiip 
or  his  copartner.    It  was  not,  therefore,  admissible  on  that  ground. 

The  plaintiff  also  offered  in  evidence  a  paper  signed  by  McKen- 
zie,  dated  January  19th,  1862,  the  time  of  the  dissolution  of  the 
partnership,  in  which  it  was  stated  that  he  was  to  collect  the  prop- 
ertj  and  debts  of  McKenzie  &  Co.,  retain  the  sum  of  $4,577,  and 
of  the  balance  he  was  to  pay  to  the  order  of  Dickinson  one-half,  the 
odier  half  belonging  to  him,  to  which  the  appellant  objected  that  it 
was  irrelevant  and  immaterial  The  Court  overruled  die  objection, 
and  he  excepted.  This  action  of  the  Court  is  also  assigned  as  error. 
We  think  this  pai)er  was  not  relevant  to  the  matters  in  issue 
buiwtxm  these  parties.  There  was  no  controversy  as  to  the  fact 
that  McEenzie  and  Dickinson  were  partners  on  the  first  day  of 
January,  1862,  the  date  of  the  note,  and  there  was  therefore  no 
neoesmty  of  proving  that  fact;  and  if  there  had  been  this  paper 
affords  no  evidence  upon  that  point.  It  was  evidently  a  writing 
given  upon  the  dissolution,  setting  forth  how  matters  were  to  be 
settled  between  the  partners,  a  question  not  in  issue  in  this  case. 
The  Court  therefore  erred  in  admitting  it 

The  judgment  is  reversed  and  the  cause  remanded. 


( 


DAWLEY  V.  HOVIOUS  st  d 

tp  tke  statencBt  od  motloB  for  a.  new  trial  does  not  show  ttet  It  ambodlM  all  tka 

I  gtwmk  on  the  trial,  a  new  trial  will  not  be  granted  on  the  groand  that 

la  contrary  to  the  eridenoe,  9mn  If  thare  la  no  conflict  In  the 

•ridenca  contained  In  the  etatement. 

the  mlnntea  of  the  Court  daring  a  trial  copied  Into  the  tranacrlpt,  are  not  a  iwrt 

cf  the  record,  milaoa  aada  ao  toy  helng  cmhodlad  hi  Hm  atatement,  ar  hy  a  hill 
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Appeax.  from  the  Twelf tb  Judicial  District^  San  Mateo  County. 

The  statement  on  motion  for  a  new  trial  in  this  cause  was 
agreed  to  by  the  attorneys  of  the  parties  in  the  following  stipulation ; 

"May  28,  1862. 
"  It  is  hereby  stipulated  and  agreed  by  and  between  the  parties 
hereto  and  their  respective  attorneys,  that  the  above  statement  shall 
be  the  statement  on  motion  for  a  new  tiial  herein,  and  on  appeal. 
"  Wm.  J.  BnowNsoN,  Def te'  Att'y. 
**  Wise  &  Gough  and  Fox,  Plff  s  Atty's." 

Wm.  J.  Brovmson  and  E.  Cooke,  for  Appellant. 

Tvlly  R,  Wise,  for  Respondent 

Cbockek,  J.  delivered  the  opinion  of  the  Court — Nobton,  J. 
and  Cope,  C.  J.  concurring. 

This  is  an  action  against  the  Sheriff  of  San  Mateo  County  and 
others,  to  recover  damages  for  an  alleged  trespass  in  taking  pos- 
session of  a  steam  saw  mill  and  a  large  quantity  of  lumber  and 
stock  claimed  by  the  plaintiff.  The  Sheriff  justified  the  taking 
imder  and  by  virtue  of  certain  attachments  in  his  hands;  one 
against  one  Morrison,  from  whom  the  plaintiff  had  purchased  one- 
half  of  the  property,  and  others  against  said  Morrison  and  said 
plaintiff.  It  was  also  charged  that  the  conveyance  which  had 
been  previously  made  by  Morrison  to  the  plaintiff  was  without 
consideration,  and  made  to  hinder,  delay,  and  defraud  the  creditors 
of  Morrison. 

The  assignment  of  error  is  that  the  verdict  is  contrary  to  the 
evidence.  The  plaintiff  claimed  damages  in  the  sum  of  $37,000, 
and  the  verdict  of  the  jury  was  in  his  favor,  and  returned  damages 
in  the  sum  of  $2,083.33.  The  statement  is  very  imperfect,  and 
evidently  does  not  set  forth  all  the  testimony  in  tfie  case,  nor  does 
it  purport  to  contain  all  of  it.  Under  such  circimistances,  it  is  im- 
possible, for  this  Court  to  determine  this  point,  even  if  there  was 
no  conflict  in  the  evidence.  The  omitted  evidence  may  make  an 
entirely  different  case  from  that  as  now  presented  by  the  record. 
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It  is  Bi^ed  that  the  evidence  shows  that  the  conyejance  by  Morri- 
son to  D'awley  wm  made  to  defraud  the  creditors  of  the  former. 
There  is  certainly  very  strong  evidence  to  that  effect;  bnt  still  it  is 
oooflictingy  and  it  seems  to  have  been  submitted  to  the  jury^  who 
must  have  found  against  the  defendants  on  this  point.  It  is  not 
contended  that  the  Court  oommitted  any  error  of  law  to  the  prejti- 
dioe  of  the  defendants  during  the  trial^  and  tiiis  question  of  fraud- 
ulent intent  was  purely  for  the  jury  to  determine,  under  proper 
instructions  from  the  Court,  which  it  is  presumed  were  given 
tbougb  they  are  not  set  forth  in  the  statement. 

On  this  point  it  is  also  urged  that  the  sheriff  levied  upon  and 
8oId  the  property  by  virtue  of  attachments  and  executions  against 
both  the  plaintiff  and  Morrison,  and  therefore  the  pldntiff  was  not 
entitled  to  any  damages.  It  is  true  that  the  amended  answer  sets 
np  such  facts,  and  the  transcript  contains  what  is  termed ''  minutes 
of  ihe  Court,''  in  which  it  is  mentioned  that  some  papers  of  that 
kmd  were  introduced  in  evidence,  and  the  deputy  sheriff,  in  his 
evidence  embodied  in  the  statement,  refers  to  such  papers  as  hav- 
ing been  in  his  hands.  But  these  averments  in  the  amended  answer 
are  not  evidence,  nor  in  the  *^  minutes  of  the  Court"  made  a  part 
of  the  record  by  a  statement  or  bill  of  exceptions,  and  even  if  they 
were,  both  they  and  the  evidence  oi  the  deputy  sheriff  are  entirely 
insufficient  to  enable  us  to  determine  the  validity,  force,  or  effect  of 
these  alleged  attachments  and  executions.  They  should  have  been 
set  out  in  the  statement^  to  enable  this  Court  to  determine  what 
weight  to  attach  to  theuL  Without  them,  we  should  not  be  justi- 
fied in  setting  aside  the  verdict  of  the  jury  on  this  ground. 

Several  other  points  are  stated  by  the  appellant,  but  they  amount 
to  mere  reasons  why  the  verdict  should  be  held  to  be  contrary  to 
the  evidence^  and  it  is  not  therefore  necessary  to  notice  thimu 

The  judgBiant  is  afflnneAi 


i 
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HEYMAN  V.  LOWELL  et  aL 

Wenr  the  mortgagor  sells  the  mortgaged  piopertj,  after  the  •SMottoa  of  the 
mortgage,  and  before  the  eommencenent  of  a  suit  to  foreeloee,  his  grantees 
•re  necessarj  ^rtlee  to  the  fofeelosnre  suit 

If  the  real  holders  of  the  title  are  not  parties  to  the  decree  of  foreelosiire»  a 
Court  of  Bqvlty  win  allow  them  to  he  nuUle  sndi  by  a  sapplemental  complaint, 
provided  application  be  made  within  a  reasonable  time ;  bat  more  than  flre  years 
after  the  entry  of  the  decree  la  not  a  reasonable  tlmo. 

Afpeai.  from  the  Twelfth  Judicial  Diatriet,  Oily  and  County  of 
San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  ConrL 

Harmon  £  Hariley,  for  Appellant. 

The  Statute  of  Liniitations  cannot  be  auccessfullj  interposed  as 
a  bar,  in  any  manner,  to  the  granting  to  plaintiff  the  relief  prayed 
for  in  his  supplemental  complaint.  The  present  proceeding  is  not 
in  any  respect  a  new  suit,  or  proceeding,  but  merely  bringing  into 
the  old  proceeding  a  new  party.  "Where  a  former  suit  prevents 
the  running  of  the  statute,  it  does  so  upon  the  footing  that  the 
plaintiff  has  pursued  his  remedy  within  the  time  limited  by  it^  and 
in  such  case,  the  second  suit  is  connected  with  the  first,  which  is 
regarded  as  the  commencement  of  the  action  to  be  tried.  In  the 
case  at  bar,  there  was  nothing  held  by  plaintiff  upon  which  the 
statute  could  operate,  except  the  note  and  mortgage;  of  course,  if 
no  suit  had  been  brought  to  enforce  them  within  the  statutory 
period,  then  their  collection  would  be  barred,  and  holders  of  the 
mortgaged  property  junior  to  the  mortgagor,  would  obtain  priority 
of  title  over  him,  by  reason  of  the  extinguishment  of  the  debt  upon 
which  the  mortgage  was  founded; — ^but  in  this  case,  no  such  state 
of  facts  exists.  The  note  and  mortgage  have  gone  to  judgment 
and  decree,  and  that  before  they  were  outlawed,  and  there  is 
nothing  upon  which  the  statute  can  operate.  The  theory  upon 
which  the  application  of  the  Statute  of  Limitations  is  made  to  such 
eaaee  is,  that  the  lapse  of  time  raises  a  presumption  of  payment; 
but  this  presumption  may  be  rebutted,  and  H  it  so  rebutted,  by  a 
londosnn.    (6  Wend.  396.) 
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H^maa  ik  LowelL 

JfAn  B.  FeUon,  for  Respondent 

There  ia  but  a  single  question  involved  in  this  case.  The  re- 
spondent, Biomell,  insists  that  the  Statute  of  Limitations  is  a  bar 
to  any  proceedings  against  her.  This  Court  has  already  decided 
principles  which  guided  the  Court  below,  and  certainly  contrel 
completely  the  present  case.  Boggs  v.  Hargrave  and  Ooadenow  v. 
Ewer,  following  the  great  current  of  authorities,  have  held  that  the 
foreclosure  of  a  mortgage  is  ineffectual  and  void  to  transfer  the 
dtle^  when  the  real  holder  of  the  title  is  not  before  the  Court  In 
Lard  V.  Morris,  it  has  held  that  a  mortgage,  being  a  mere  lien 
upon  land  incident  to  a  debt,  is  barred  by  the  statute  so  soon  as 
the  debt  which  supports  it  is  barred,  and  that  the  vendee  of  land 
incnmbered  by  a  mortgage  may  avail  himself  of  the  bar  of  the 
statute  to  defeat  the  mortgage,  if  his  right  to  do  so  has  attached 
only  for  a  moment,  even  though  the  mortgagor  attempt  to  renew 
the  lien.  The  Court  has  also  decided,  in  Mason  v.  Cronise,  that  a 
judgment,  like  any  other  debt  or  cause  of  action,  is  barred  by  the 
statute. 

Cbookxb,  J.  delivered  the  opinion  of  the  Court  —  Cofi^  0.  J. 
and  NoBTois^,  J.  concurring. 

This  is  an  action  to  foreclose  two  mortgages.  It  was  com- 
menced on  the  fifteenth  day  of  September,  1856,  against  the 
defendants,  Lowell  and  wife,  and  a  decree  of  foreclosure  enterel 
on  the  same  day,  under  which  the  mortgaged  premises  were  sold 
and  purchased  by  the  plaintiff.  On  the  twenty-second  day  of 
March,  1862,  he  applied  to  the  Court,  upon  affidavit,  for  leave  to 
file  a  supplementary  complaint,  making  several  new  parties  of 
persons  who  had  purchased  a  portion  of  the  mortgaged  premises  of 
the  mortgagors  after  the  date  of  the  mortgages,  and  prior  to  the 
commencement  of  the  action.  The  Court  granted  leave  to  file  the 
supplemental  complaint,  and  it  was  filed  aooordinglj,  and  the  new 
parties  subsequently  moved  to  strike  it  from  the  files,  which  was 
denied,  and  one  of  them  then  filed  a  demurrer,  on  various  grounds, 
one  of  whidi  is  the  Statute  of  Limitations.  The  Court  sustained 
ihe  donnrrer,  and  rendered  a  final  judgment  dismissing  the  sap- 
~  eomplain^  ftmi  which  the  plaintiff  i^paals. 
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Dawley  v,  Ayers. 

The  plaintiff  gives  no  reason  or  ezcnse  why  the  vendees  of  the 
mortgagor  were  not  made  parties  at  the  commencement  of  the 
action,  or  for  the  delaj  in  filing  the  supplemental  complaint  In 
the  case  of  Ooodenow  v.  Ewer  (16  CaL  470),  this  Court  said: 
^  Conrts  of  Equity  are  ever  ready  to  grant  relief  from  sales  made 
upon  their  decrees,  where  there  has  been  irregularity  in  their 
proceedings  rendering  the  title  defective,  as  well  when  the  pur- 
chaser or  parties  interested  have  been  misled  by  a  mistake  of  law 
as  to  the  operation  of  the  decree,  as  when  they  have  been  misled 
by  a  mistake^  of  fact  as  to  the  condition  of  die  property  or  the 
estate  sold,  provided  application  be  made  within  a  reasonable  time,! 
and  the  relief  sought  will  not  operate  to  the  prejudice  of  the  just 
rights  of  others.*'  The  "reasonable  time*'  for  applying  to  the 
Court  in  such  cases  is  at  least  within  the  time  fixed  by  the  Statute 
of  Limitations  for  the  commencement  of  actions  of  a  like  character 
— that  is,  for  the  foreclosure  of  the  mortgage,  after  the  judgment 
of  foreclosure  has  been  entered.  Whether  a  less  period  ought  not 
to  be  fixed  in  such  cases  is  not^ecessary  to  determine;  for  in  this 
case,  more  than  five  years  elapsed  after  the  rendition  of  the  judg- 
ment and  the  sale  of  the  property,  before  the  application  was  made 
to  file  the  supplemental  complaint  This  cannot  with  propriety 
be  considered  a  ^'  reasonable  time,"  under  the  rule  established  in 
Chodenow  r.  Ewer. 

The  judgment  is  therefore  affirmed* 


DAWLET  AND  WIFE  v.  ATERS. 

TBS  teet  that  bnsliand  tnd  wife  do  not  Intend  to  reside  permenently  la  thla 
State  doee  not  prohibit  them  from  enjoying  the  benefit  of  the  homestead  law ; 
iMt  they  are  entitled  to  the  rl^ht  ef  homestead  so  long  as  they  dalm  and  use 
the  iH^operty  as  sneh,  and  actually  reside  within  the  State. 

The  amendment  to  Sec.  422  of  the  C3Ttl  Practloe  Act,  allowing  parttes  to  ba  «k- 
■mlned  as  witnesses  In  thefr  own  b^ialf,  did  not,  prior  to  the  amendment  to  Sec 
96  In  1868,  permit  husband  or  wife  to  be  witnesses  for  or  against  each  other. 

Appkax  fxwi  (be  Fifteenth  Judimal  District,  Butte  Comity. 
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The  facts  are  stated  in  the  opimon  of  the  Court 
/.  E.  N.  Lewis,  for  Appellaxut. 

The  Act  of  1861  does  not  change  the  common  law  rules  prohiV 
iting  the  wife  and  husband  from  testifying  for  or  against  each 
other,  and  Sec.  422  as  it  now  stands  does  not  modify  or  repeal 
Sec  896  of  the  Practice  Act  Sec.  395  expressly  prohibits  them 
fiom  testifying  for  or  against  each  other.  The  objectiou  is  not  that 
they  are  parties  in  interest  or  to  the  record,  but  that  they  are  man 
and  wife.  That  disability  has  not  been  removed  but  established  by 
Sec  395,  as  it  existed  at  common  law.  Under  the  Statutes  of 
1851  and  1860,  we  submit^  to  entitle  a  person  to  a  hwiestead  rigjit, 
he  must  be : 

1st  A  citijsen  of  the  Stato  or  a  b<ma  fids  resident  theroof ,  in  the 
sense  that  the  expression  "  bona  fide  residents ''  is  used  in  the  C<«- 
stitQtion,  Art  1,  Sec  17. 

Sd.  It  must  be  the  permanent  residence  of  such  persona^  with 
his  or  her  family,  with  the  intent  of  impressing  it  with  the  char- 
acter of  a  homestead.    (Gook  r.  MeChristian,  4  CaL  23.) 

8d.  Such  persona  must  hare  no  other  reeid^ioe  or  proper^ 
either  in  or  out  of  this  State,  claimed  by  them  as  a  homestead* 

H.  0.  Beatty,  for  Beapondents. 

Dawley  and  wife  weie  both  plaintiffs^  and  neeesaanly  plaintiffs. 
Neither  one  could  sue  alone  for  the  homestead.  (See  PooU  v. 
Oirard,  6  CaL  73 ;  8  Id.  72^76,  363.)  The  Statutes  of  1861,  622, 
or  Practice  Act,  422,  provides  that  ''  a  party  to  an  action  or  pvo- 
oeeding  may  be  examined  as  a  witneess  in  his  own  behalf.''  An- 
other portion  of  the  same  section  prcmdes  certain  exceptions  to 
this  rule;  amcmg  oiikBT$f  that  where  one  of  the  original  parties  to 
the  contract  on  which  suit  is  brought  is  dead,  the  surviving  party 
ihaD  not  testify,  showing  an  intention  to  restrict  the  rule  to  cases 
where  there  was  at  least  a  partial  equality.  But  there  is  no  ex- 
eeption  to  the  general  rule*  Kow,  does  any  body  believe  the  Legis- 
latoie  intended  to  deprive  a  man  of  one  of  his  moet  important 
priveleges  in  the  prosecution  of  legal  ri^ta^  simply  because  he 
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Dawiey  «.  Ayen. 

was  a  married  man,  and  some  technical  rule  of  law  required  that 
his  wife  should  be  joined  with  him  as  a  party  to  a  suit?  The  mis- 
take here  is  in  saying  the  parties  testify  for  each  other.  They 
testify  for  themselves ;  and  the  fact  that  the  same  testimony  inures 
to  the  benefit  of  the  other,  is  a  mere  incident.  The  statute  which 
allows  a  man  to  testify,  does  not  make  an  exception  of  those  cases 
where  his  testimony,  given  for  himself  incidentally,  inures  to  the 
benefit  of  his  wife. 

Cbogkxb,  J.  delivered  the  opinion  of  the  Court — Cops,C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  to  recover  the  poBsessiofi  of  a  tract  of  land, 
claimed  by  the  plaintiffs  as  a  homestead,  and  which  the  husband 
had  sold  and  conveyed  to  the  defendant.  Judgment  was  rendered 
for  the  plaintiffs  in  the  Court  below,  from  which  the  defendant 
appeals. 

It  appears  from  the  record  that  the  plaintiffs  own  a  tract  of 
land  in  Missouri,  incumbered  by  a  mortgage,  and  ihat  it  has  been 
their  intention,  after  making  some  money  here — sufficient  at  least 
to  pay  off  the  mortgage — to  return  to  that  State  to  reside,  and  the 
appeUant  contends  that  they  are  not  eitxaens  of  this  State,  or  bann 
fide  residents,  and  therefore  are  not  entitled  to  the  benefits  of  the 
homestead  law.  In  this  he  is  mistaken.  The  homestead  law  is 
not  limited  in  its  operation  to  any  class,  but  is  universal  in  its 
application ;  and  all  classes  of  persons  are  entitled  to  its  benefits, 
without  any  distinction  as  to  citizenship,  or  capability  of  becoming 
citizens.  So  long  as  the  parties  actually  reside  in  ^e  State,  and 
use  the  property  as  a  home,  they  cannot  be  denied  the  the  benefits 
secured  by  the  law. 

On  the  trial,  the  Court  permitted  the  plaintiffs,  husband  and  wife^ 
to  testify  on  their  own  behalf,  under  notice  given  in  accordance 
with  the  provisions  of  the  amendment  of  1861  to  See.  ^2  of  the 
Practice  Act ;  and  this  the  appellant  assigns  as  error.  This  objeo- 
tion  is  well  taken.  See.  896,  before  it  was  amended  in  1863,  exr 
pressly  provided  that  the  '^  husband  shall  not  be  a  witness  for  w 
against  his  wife,  nor  a  wife  a  witness  for  or  against  her  husband.'* 
Although  Sec  422  prmded  that  a  party  to  an  aotioD  might  be 
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Ony  «.  Wa«h!nir& 

ezmnined  as  a  witoess  in  his  own  behalf,  the  aame  as  taxy  other 
witness,  it  was  necessarily  qnalified  by  the  provisions  of  Sea  895, 
vAdA  virtaally  prohibits  such  ezaminntioii  where  the  parties  are 

i         busband  and  wife.      This  construction  is  necessary,  in  order  that 
both  sections  may  stand  and  have  effect    Any  other  view  would 

I  operate  as  a  virtual  repeal  of  Sec.  895,  which  evidently  was  not 
intended  by  the  legislatoie.  It  is  no  valid,  answer  to  say  that 
each  one  testified  on  his  and  her  own  behalf,  and  not  on  behalf  of 
the  other ;  because  they  were,  to  all  intents  and  purposes,  teati^ying 
for  each  other.  The  Court,  therefore,  erred  in  permittixig  them  to 
testify. 
The  judgment  is  therefovs  reversed  and  the  cause  xwnanded. 


GUT  V.  WASHBURN. 

Wnm  tazcB  baTt  t>eeii  Illegally  asaessed,  and  the  tax  collector  Is  aboat  to  tell 
the  property  for  the  tasee  thus  aaaeiied,  the  tax  caa  be  psUI  aBdar  protatt 
and  the  moBej  reeorered  back  by  action. 

The  presumption  of  law  la  that  a  Board  of  Bqaallaatloa  petfom  tbilr  doty  and 
correct  any   inequality   In   the  aaseesment  of  taxea. 

It  It  not  BolBeieBt  in  a  pleading  to  atate  in  general  tenna  that  a  valaatSaa  of 
property  li  **  nnjnat,  diaproportloned,  and  aneqnal,**  without  atatlag  clearly  and 
dlatlsctly  wherein  the  alleged  Talnatioa  la  "  onjoat,  dleproporttoae^  aad 
unequal/' 

Appeai.  from  the  Twelfth  Distriot  Court,  City  and  Oounljf  of 
San  Francisoo. 

This  was  an  action  brought  to  recover  back  the  sum  of  eleven  tihou- 
sand  and  thirty  dollars  and  two  cents,  and  interest  from  the  date  of 
payment,  which- sum  was  paid  by  the  plaintiff  to  the  defendant,  the 
tax  collector  of  the  City  and  County  of  San  Francisco,  under  protest. 
The  remainder  of  the  facts  are  stated  in  the  opinion  of  the  Court. 

Whitcomb,  Pringle  A  FeUan,  for  Appellants. 

Currey  and  Mastick,  for  Respondents. 

CsocKSB,  J.  delivered  the  opinion  of  the  Ooiurt— Nobton^  J. 
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Tbis  is  an  Action  to  recover  from  the  defendant,  the  Tax  Collector 
of  San  Francisco,  a  certain  sum  of  money  paid  him  by  the  plaintiff 
for  taxes,  under  protest,  on  the  ground  that  the  proceedings  of  the 
public  officers  respecting  the  tax  list  were  irregular  and  void.  The 
case  was  tried  by  the  Court,  who  found  for  the  defendant,  and  the 
plaintiff  appeals. 

The  pkndingB  in,  this  case  are  under  oath.  The  oomplaint  is 
made  up  alioost  entirely  of  averments  of  matters  of  evidence  merely, 
and  it  is  difficult  to  find  an  issuable  fact  properly  stated  in  it.  The 
answer  follows  the  complaint,  and  the  findings  are  subject  to  the 
same  objection.  But  as  no  motion  was  made  to  strike  out  the 
objecdbnable  averments,  this  Court  oan  take  no  action  up^m.  it. 
This  state  of  the  pleadings  and  findings,  however,  renders  it  diffi- 
cult to  properly  investigate  the  question  presented  for  adjudication. 
The  necessary  averments  in  a  case  of  this  kind  are  few  and  simple, 
and  there  can  be  no  excuse  for  staffing  the  complaint  with  matters 
of  evidenice  instead  of  the  issuable  facts.  As  an  attempt  to  convert 
the  complaint  into  a  bill  of  discovery,  it  directly  violates  the  spirit 
and  letter  of  the  four  hundred  and  seventeenth  section  of  the  Prac- 
tice Act  (Bowen  v.  Aubrey,  22  Cal.  566.)  If,  in  a  desire  to  get  all 
the  matters  of  evidence  in  the  complaint,  the  plaintiff  has  neglected 
to  state  the  necessary  issuable  facts,  the  Court  cannot  insert  them 
for  him.  A  pleading  is  always  to  be  construed  most  strongly 
against  the  party  pleading. 

It  appears  that  on  the  twenty-third  of  November,  1860,  the  plain- 
tiff was  the  owner  of  a  large  amount  of  valuable  real  estate  in  the 
City  of  San  Francisco  liable  to  taxation ;  that  this  property  was 
assessed  to  him,  in  his  name  (with  the  exception  of  a  few  lots  only") 
by  the  Assessor  of  the  City  and  County  of  San  Francisco;  that 
after  this  assessment  had  been  made,  and  before  the  Board  of 
Equalization  had  closed  their  labors  upon  it,  certain  irregular  pro- 
ceedings were  had  relating  to  the  exhibition  of  the  assessment  roll 
for  publicinspection  and  its  equalization,  which  the  plaintiff  i^aims 
rendered  the  levy  of  taxes  on  his  property  void,  and  released  him 
from  all  legal  liability  to  pay  the  same;  that  the  Tax  Collector, 
being  iRboiit  to  sell  his  property  for  the  taxes  thus  assessed  and 
levied,  the  plaintiff  came  forward  and  paid  his  taxes  to  tbe  OoUeetor 
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under  protest^  and  he  now  brings  this  action  to  recover  the  monej 
back. 

It  18  objected  hj  the  respondent  that  as  the  property  thus  threat* 
ened  to  be  sold  was  real  estate,  the  payment,  though  under  protest, 
was  in  law  voluntary,  and  no  action  can  be  maintained  to  recover  it 
back  MB  it  could  if  it  had  beien  a  threatened  sale  of  personal  prop- 
erty. The  right  of  a  party  who  has  paid  money  not  justly  due  to 
a  Tax  Odlector,  under  protest,  to  recover  it  back  by  action,  baa 
been  anstained  by  this  Oonrt  in  cases  of  both  real  and  personal 
property.  (Hayes  v.  Hogan,  6  CaL  248;  FaUcner  v.  Hunt,  18 
Id.  167.)  We  are  not  disposed  to  disturb  those  decisions  upon 
this  pointy  and  this  objection  is  therefore  overruled. 

It  is  also  objected  that  this  action  was  not  commenced  until  more 
than  twenty  days  after  the  time  fixed  by  law  for  the  payment  bj 
the  Tax  Collector  of  the  taxes  collected  by  him  to  the  County 
Treasurer;  that  the  presumption  of  law  is  that  the  officer  has  done 
his  duty  and  has  so  paid  over  the  money ;  and  therefore  the  action 
should  have  been  against  the  County  Treaaurer  and  not  the  Tax 
Collector.  It  is  unnecessary  to  determine  this  point,  as  it  is  not 
properiy  before  na.  The  objection  should  have  been  taken  by 
demurrer  or  answer.  If  the  answer  had  stated  that  the  defendant 
had,  before  the  suit,  paid  the  money  received  from  the  plaintiff  to 
the  Ooimty  Treasurer,  then  the  question  could  have  been  properly 
raised  in  this  Cburt  But  it  is  too  late  to  raise  it  here  for  the  first 
lime. 

The  prindpal  ground  of  the  plaintiff's  complaint  is  that  the  pub- 
lie  dBcen  did  not  keep  the  assessment  roll  open  for  public  inspec- 
tion, as  required  by  the  Revenue  Law  of  1857,  under  which  the 
assessment  was  made,  and  their  eonduct  towards  himflelf  and  his 
agent,  in  their  attempts  to  inspect  the  rdl,  is  set  forth  with  great 
minuteness  and  particularity.  It  appears,  however,  that  several 
days  before  the  adjournment  of  the  Board  of  Equalization,  and 
after  he  had  asked  the  board  for  an  inspection  as  a  l^al  ri^t,  he 
was  notified  that  he  could  personally  inspect  the  roll ;  but  neither 
he  or  his  agent  attended  for  that  purpose,  or  after  that  applied  for 
an  inspection.  It  appears,  further,  that,  about  the  time  of  this 
notice^  or  shortly  aftdr,  the  plaintiff  was  compelled  to  leave  the.  city 
vob  xxm^— s 
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for  several  weeks  on  account  of  ill-health.  If  the  plaintiff,  in  con- 
seguence  of  the  neglect  op  refusal  of  the  public  officers  to  perform 
their  duty,  had  been  entirely  debarred  or  prevented  from  exercising 
his  right  to  inspect  the  assessment  roll,  a  question  -would  have  arisen 
as  to  whether  such  neglect  or  refusal  would  have  vitiated  his 
assessment  and  released  him  from  all  liability  to  pay  the  same,  in 
the  absence  of  all  averment  or  proof  that  the  valuation  of  his  prop- 
erty by  the  Assessor  had  been  excessive,  or  higher  in  proportion 
than  the  valuation  of  the  other  property  in  tEe  city,  or  that  he  had 
suffered  any  actual  damage  thereby.  That  question  is  not,  how- 
ever, before  us;  for  the  fact  appears  that  the  plaintiff  had*a  fair 
opportunity  to  inspect  the  tax  list,  either  in  person  or  by  his  agent, 
as  he  might  choose,  before  the  Board  of  Equalization  had  closed 
their  labors,  and  thus  he  could  have  pointed  out  any  inequality 
which  might  have  existed  in  the  valuation  of  his  property,  and  could 
have  applied  to  the  board  to  have  the  sam»  corrected.  This  fact 
is_a  sufficient  answer  to  all  the  objections  of  the  plaintiff,  founded 
upon  his  inability  to  procure  an  inspection  of  the  roll  previous  to 
that  time. 

The  fact  that  he  was  rendered  unable  to  make  sueh  personal 
inspection,  by  ill-health,  is  no  answer  or  excuse.  His  ill-health 
was  his  misfortune ;  but  that  misfortune  could  not  in  any  way  inval- 
idate his  assessment  for  taxes,  or  sustain  a  charge  that  snoh  assess- 
ment had  never  been  equalized.  If  it  could  produce  such  a  result, 
then  every  person  would  be  relieved  from  paying  his  taxes  by  prov- 
ing that  during  all  the  time  fixed  by  law  he  had  been  unable^  on 
account  of  sickness  or  any  other  misfortune,  to  perscmally  inspect 
the  assessment  roll. 

It  appears  futher,  that  the  Board  of  Equalization  met  at  the 
time  required  by  law,  and  acted  upon  and  duly  equalized  the 
assessment  roll,  and  the  presumption  is  that  the  plaintiff's  property 
was  duly  equalized  with  the  rest  The  plaintiff  avers  in  his  com- 
plaint, however,  '*that  the  valuation  of  his  property  above-described, 
as  made  by  the  Assessor,  is  grossly  unjust,  disproportioned,  and 
unequal,"  but  it  is  nowhere  averred  that  this  inequality  was  not 
corrected  by  the  Board  of  Equalization,  and  in  the  abaenoe  of  such 
avennent  the  presumption  that  the  boud  did  Hieir  duty  and  duly 


SUPREME  COURT  — JULY  TERM,  1863.  115 

Onjr  •   Waflbtam. 

equalised  it,  must  prevail.  One  of  the  moat  important  averments 
in  a  eaae  of  this  kind  ia,  that  the  plaintiff  has  suffered  aotnal 
damage  hj  the  acts  and  proceedings  of  the  public  officers  com- 
plained of,  and  the  above  averment  is  the  only  one  in  the  complaint 
upon  that  point  It  is  clearly  insufficient  as  an  averment  of 
damage,  or  as  a  foundation  for  a  charge  of  actual  injury. 

It  is  not  sufficient  in  a  pleading  to  state  in  general  terms  that  a 
valuation  of  property  is  '*  unjust,  disproportioned,  and  unequal,'* 
without  stating  clearly  and  distinctly  wherein  the  alleged  valuation 
is  '^  unjust,  disproportioned,  and  unequal''  For  aught  that  ap- 
pears, this  allied  .disproportion  and  inequality  may  have  consisted 
IB  valuing  the  plaintiff's  property  lower  in  proportion  than  other 
property  in  the  city;  in  which  case  he  would  have  no  just  cause 
of  complaint,  as  it  would  appear  that  he  had  suffered  no  injurj* 
thereby.  In  such  a  case,  the  plaintiff  could  hardly  expect  a  Court 
to  dedare  the  assessment  roll  void,  or  compel  the  Collector  to  repay 
his  taxes.  He  should  have  averred,  and  proved  if  denied,  that  the 
valuation  of  his  proper^  was  greater  than  it  should  have  been  to 
make  it  proportioned  with  the  other  property  assessed.  In  the 
absence  of  such  an  averment,  the  complaint  is  defective,  and  the 
Court  cannot  core  that  defect  for  the  party. 

In  the  case  of  C&wM  v.  Dovb  (12  Cal.  278)  this  Court,  in 
fframining  a  question  relating  to  the  necessity  of  a  tax  list  being 
passed  upon  by  the  Board  of  Equalization,  say:  '^It  is  no  objec- 
tion  that  the  same  act  providea  for  a  correction  of  this  list  by  the 
Board  of  Equalization.  The  case  does  not  show  that  there  was 
error  to  be  corrected,  so  far  as  the  appellant's  property  is  oon- 
cemed.  It  is  not  material  whether  the  notice  provided  to  be  given 
in  the  fifth  section  of  this  act  was  given  regularly  or  not  The 
notice  was  only  in^rtant  as  affording  an  opportunity  for  correct- 
ing errors  in  the  value  of  the  property  taxed.  But,  as  said  before, 
the  reeofd  does  not  show  that  there  was  any  error  in  the  value  of 
the  property  taarad,  to  the  prejudice  of  the  appellant"  So  in  the 
present  ease,  ''the  record  does  not  show  that  there  was  any  error 
in  the  value  of  the  property  taxed,  to  the  prejudice  of  the  appel- 
lant," and  it  is  therefore  fully  within  the  rule  laid  down  in  the 
abofei 
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HEYMAN  V.  LOWELL  et  dL 

Wbmk  the  mortgagor  sells  the  mortgaged  property,  after  the  csMstimi  of  Hie 
mortgage,  and  before  the  commencement  ol  a  rait  to  foredoae,  his  grantees 
are  neeeaeary  parttes  to  the  foreeloenre  salt 

If  the  feal  holders  of  the  title  are  not  parties  to  the  decree  of  foreclosora,  a 
Conrt  of  Eqnlty  will  allow  them  to  be  made  radi  by  a  sapplcmantal  complaint* 
proTlded  application  be  made  within  a  reasonable  time ;  bat  more  than  flrs  years 
after  the  entry  of  the  decree  is  not  a  reasonable  time. 

Affeai.  from  the  Twelfth  Judicial  District^  Oity  and  Cotmly  of 
San  Francisco. 

The  facta  are  stated  in  the  opimon  of  the  Court 

Harmon  &  Hartley ^  for  Appellant 

The  Statute  of  Limitations  cannot  be  successfully  interposed  as 
a  bar,  in  any  manner,  to  the  granting  to  plaintiff  the  reKef  prayed 
for  in  his  supplemental  complaint.  The  present  proceeding  is  not 
in  any  respect  a  new  suit,  or  proceeding,  but  merely  brinpng  into 
the  old  proceeding  a  new  party.  Where  a  former  suit  prevents 
the  running  of  the  statute,  it  does  so  upon  the  footing  that  the 
plaintiff  has  pursued  his  remedy  within  the  time  limited  by  it>  and 
in  such  case,  the  second  suit  is  connected  with  the  first,  which  is 
regarded  as  the  commencement  of  the  action  to  be  tried.  In  the 
case  at  bar,  there  was  nothing  held  by  plaintiff  upon  which  the 
statute  could  operate,  except  the  note  and  mortgage;  of  course,  if 
no  suit  had  been  brought  to  enforce  them  within  the  statutory 
period,  then  their  collection  would  be  barred,  and  holders  of  the 
mortgaged  property  junior  to  the  mortgagor,  would  obtain  priority 
of  title  over  him,  by  reason  of  the  extinguishment  of  the  debt  upon 
which  the  mortgage  was  founded; — ^but  in  this  case,  no  such  state 
of  facts  exists.  The  note  and  mortgage  have  gone  to  judgment 
and  decree,  and  that  before  they  were  outlawed,  and  there  is 
nothing  upon  which  the  statute  can  operate.  The  theory  upon 
which  the  application  of  the  Statute  of  Limitations  is  made  to  such 
eaaes  is,  that  the  lapse  of  time  raises  a  presumption  of  payment; 
but  this  presumption  may  be  rebutted^  and  it  is  so  relmtted,  b;  a 
UnAosxm.    (6  Wend.  296.) 
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John  B.  FeUtm,  for  Respondent 

There  is  but  a  single  question  involved  in  this  case.  The  le- 
spondenty  Biomell,  insists  that  the  Statute  of  Limitations  is  a  bar 
to  any  proceedings  against  her.  This  Court  has  already  decided 
principle  which  guided  the  Court  below,  and  certainly  control 
completely  the  present  case.  Boggs  v.  Hargrave  and  Ooadenow  v. 
Ewer,  following  the  great  current  of  authorities,  have  held  that  the 
foreclosure  of  a  mortgage  is  ineffectual  and  void  to  transfer  the 
dtle^  when  the  real  holder  of  the  titie  is  not  before  the  Court  In 
Lord  Y.  Morris,  it  has  held  that  a  mortgage,  being  a  mere  lien 
upon  land  incident  to  a  debt,  is  barred  by  the  statute  so  soon  as 
the  debt  which  supports  it  is  barred,  and  that  the  vendee  of  land 
incumbered  by  a  mortgage  may  avail  himself  of  the  bar  of  the 
statute  to  defeat  the  mortgage,  if  his  right  to  do  so  has  attached 
only  for  a  moment,  even  though  the  mortgagor  attempt  to  renew 
the  Uen.  The  Court  has  also  decided,  in  Mason  v.  Cronise,  that  a 
judgment,  like  any  other  debt  or  cause  of  action,  is  barred  by  the 
statute. 

Cbookkb,  J.  delivered  the  opinion  of  the  Court — Oon,  0.  J. 
and  NoBTow,  J.  concurring. 

This  is  an  action  to  foreclose  two  mortgages.  It  was  mm- 
menced  on  the  fifteenth  day  of  September,  1856,  against  the 
defendants,  Lowell  and  wife,  and  a  decree  of  foreclosure  entered 
on  the  same  day,  under  which  the  mortgaged  premises  were  sold 
and  purchased  by  the  plaintiff.  On  the  twenty-second  day  of 
March,  1862,  he  applied  to  the  Court,  upon  affidavit,  for  leave  to 
file  a  supplementary  complaint,  making  several  new  parties  of 
persons  who  had  purchased  a  portion  of  the  mortgaged  premises  of 
the  mortgagors  after  the  date  of  the  mortgages,  and  prior  to  the 
commencement  of  the  action.  The  Court  granted  leave  to  file  the 
supplemental  complaint,  and  it  was  filed  accordingly,  and  the  new 
parties  subsequently  moved  to  strike  it  from  the  files,  which  was 
denied,  and  one  of  them  then  filed  a  demurrer,  on  various  grounds, 
one  of  which  is  the  Statute  of  Limitations.  The  Court  sustained 
tbe  demurrer,  and  rendered  a  final  judgment  dismissing  the  sap- 
plsmantal  oomplaint^  from  which  the  plaintiff  i^peala. 
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any  cause  the  last  is  ineffectual,  he  is  entitled  to  have  the  origiual 
revived  for  his  benefit,  and  it  is  the  bounden  duty  of  a  Court  of 
Equity  to  aid  and  enforce  his  claim.  (5  Cal.  456 ;  10  Id.  385 : 
9  Id.  107;  18  Id.  630;  11  Id.  190;  WhUe  y.  8heppard,  1ft 
Texas,  172.)  The  Homestead  Laws  of  1851  and  of  1860,  so  far 
as  they  restrain  voluntary  alienation  are  unconstitutional  and  void. 
(Oee  V.  Moore,  14  Cal.  472;  Bowman  v.  Horton,  16  li  218.) 
We  contend  that  the  abandonment  not  having  been  recorded 
before  the  mortgage  was  delivered,  does  not  render  the  mortgage 
invalid.  The  signing,  acknowledging,  and  delivery  were  good 
without  recording,  as  between  the  parties.  The  only  object  of  re- 
cording is  to  notify  third  parties.  This  is  the  universal  construc- 
tion of  the  recording  law.  Record  has  been  universally  understood 
to  be  a  mere  mode  of  giving  constructive  notice,  not  to  the  immedi- 
ate parties  having  actual  notice,  but  to  the  world.  {H.  8.  v.  Free^ 
man,  3  How.  565,  and  cases  cited;  Jtum  v.  Ingoldsby,  12  Cal. 
564.)  A  right  of  homestead  is  a  mere  personal  privilege,  which 
may  be  waived  by  the  party  interested.  (Gvdod  v.  Ouiod,  14  Cal. 
506 ;  Qee  v.  Moore,  Id.  472 ;  Bowm^an  v.  Norton,  16  Id.  213.) 

John  Satterlee,  for  Bespondent 

The  foreclosure  of  one  certain  mortgage  is  sought  in  tiiis  snit^ 
No  other  is  set  up  by  the  pleadings,  and  no  other  mortgage  can  be 
enforced  in  this  suit.  Reference  to  any  other  is  therefore  not  jus- 
tifiable in  this  argum^ent.  This  mortgage  was  made  upon  a  home- 
stead, occupied  by  the  mortgagor  and  his  wife  until  she  died,  April 
11th,  1856,  and  afterwards  up  to  the  trial  by  him  and  his  and  her 
children.  Further  dedicated  as  a  h<»ne8tead  by  a  declaration  duly 
made  by  him,  and  recorded  May  26th,  1860,  as  required  by  the 
act  passed  April  28th,  I860.  Afterwards,  this  mortgage  was  made, 
and  it  was  invalid  for  any  purpose  whatever — so  says  the  statute. 

The  only  case  cited  by  appellant's  counsel  which  would  seem  to 
have  any  bearing  upon  this,  is  that  of  Cohen  v.  Dcuvis  (20  OaL 
187).  But  in  that  case  the  declaration  of  homestead  had  not  been 
made  and  recorded  at  the  time  of  the  giving  of  the  mortgage,  and 
particular  stress  is  laid  upon  this  fact  by  the  learned  Judge  who 
delivered  the  opinion.    The  decision,  indeed,  turned  upon  that  fact. 
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Gbookjbb^  J.  deliyered  the  opinion  of  the  Court — Copb,  G.  J. 
wwMwirrmg. 

This  is  an  action  to  foreclose  a  mortgage.  The  defense  is  that 
the  mortgaged  premises  were  and  are  the  homestead  of  the  mort- 
gagor. To  this  it  is  replied,  that  the  homestead  claim  was  duly 
ahmndonedy  according  to  the  proTisions  of  the  statute,  before  the 
mortgage  was  executed.  The  Court  found  for  the  defendant  upon 
the  homestead  question,  and  rendered  judgment  accordingly  for 
the  debt  alone,  without  anj  order  for  the  salfc  of  the  mortgaged 
premises,  from  which  the  plaintiff  appeals. 

From  the  findings  of  the  Court,  it  appears  that  the  defendant 
for  aevoal  years,  while  his  wife  was  living,  occupied  the  premises 
ss  a  homestead;  that  she  died  in  April,  1856,  and  he  has  ever  since 
continued  to  reside  thereon  with  his  four  children;  that  on  the 
twentieth  day  of  October,  1856,  he  executed  a  mortgage  on  the 
premises  for  $1,000;  and  April  25th,  1859,  this  mortgage  wa^^^ 
released  and  a  new  one  given  for  $1,500,  which  included  the  old 
debt  and  the  sum  of  $500  then  advanced;  and  on  the  twenty- 
fourth  day  of  November,  1860,  this  second  mortgage  was  released, 
and  the  one  now  sued  on  given  for  $2,360,  which  included  the  debt 
secured  by  the  second  mortgage,  and  a  still  further  advance  of 
$850;  that  the  defendant  duly  made,  admowledged,  and  recorded 
his  homestead  declaration  on  the  twenty-fifth  day  of  May,  1860; 
that  be  made  his  declaration  of  abandonment  of  the  homestead, 
which  bears  date  ITovember  26th,  1860,  but  was  not  acknowledged 
snd  recorded  until  December  1st,  1860,  at  ten  o'clock,  a.  m.  ;  the 
mortgage  bears  date  November  24th,  but  was  not  acknowledged 
snd  recorded  until  two  minutes  past  ten  o'clock,  a.  m.  of  December 
1st,  1860.  Under  these  facts,  the  Court  below  found  as  conclusion 
of  law  that  the  mortgage  was  not  a  valid  incumbrance  on  the 
premises. 

The  Act  of  1860,  which  was  in  force  at  the  time  this  mortgage 
was  executed,  provides^  that  "  No  mortgage  or  alienation  of  any 
kind  made  for  the  purpose  of  securing  a  loan  or  indebtedness  upon 
the  homestead  property  shall  be  valid  for  any  purpose  whatsoever;'" 
and  it  is  contended  that  the  present  mortgage  cornea  wdtbin  the 
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terms  of  this  provi»on,  ^nd  is  therefore  utterly  null  and  Toid,  and 
cannot  be  used  for  any  purpose  whatsoever.  Such  a  clause^  so 
restrictive  upon  the  right  of  a  citizen  to  make  a  contract,  must  be 
strictly  construed,  and  can  be  applied  only  to  those  cases  which 
oome  clearly  within  its  letter  and  spirit  Only  a  part  of  the  pres- 
ent mortgage  was  given  to  secure  a  ^^  loan '' — ^that  is,  the  $860 
advanced  when  it  was  made.  Tlie  balance  of  the  mortgage,  $1,500, 
was  given  for  the  release  of  a  prior  valid  mortgage  upon  the  prop- 
erly, and  as  a  substitute  therefor,  and  does  not  therefore  come  witkin 
the  letter  or  spirit  of  the  clause.  A  Court  of  Equity,  under  sneh 
circumstances,  even  if  it  came  within  the  provisions  of  the  act, 
would  treat  it,  to  the  extent  of  the  old  mortgage  included  in  it,  as 
a  rabetitute  for  the  former  mortgage,  and  to  that  extent  as  a  vaUd 
Siieumbrance  upon  the  property.     (Dillon  v.  Byrne,  6  CaL  4S5.) 

The  defendant,  after  the  death  of  his  wife,  had  the  right  and  the 
power  to  alienate  or  incumber  the  homestead  by  his  single  deed. 
{Bevalk  v.  Kraemer,  8  CaL  78 ;  Benson  v.  AUken,  17  Id.  163.) 
It  follows,  that  but  for  this  provision  in  the  Act  of  1860,  above 
referred  to,  the  mortgage  of  the  homestead  by  the  defendant  would 
be  valid,  and  constitute  an  effective  incumbrance  upon  the  property. 

It  is  further  insisted,  that  as  the  declaration  of  abandonmeint 
bears  date  two  days  after  the  date  of  the  mortgage,  it  cannot  vali- 
date  the  mortgage  —  or^  in  other  words,  an  abandonment  of  the 
homestead  after  the  date  of  the  mortgage  cannot  make  the  mort- 
gage a  valid  incumbrance  upon  the  property.  It  is  evident,  that 
as  the  abandonment  of  the  homestead  was  filed  for  record  just  pre- 
vious to  the  filing  of  the  mortgage,  it  was  the  intention  of  the  par- 
ties that  the  former  should  take  effect  prior  to  the  latter.  The 
mortgage  could  only  take  effect  from  the  time  of  its  delivery,  and 
there  is  no  evidence  that  it  was  deUvered  jmor  to  the  exeeution 
and  recording  of  the  declaration  of  abandonment. 

But  whether  the  abandonment  took  effect  prior  to  the  mortgage 
or  not,  it  is  clear  that  when  the  declaration  of  abandonment  did 
become  valid  and  effectual,  and  the  property  thereby  ceased  to  be 
a  homestead,  the  mortgage  immediately  became  a  valid  incum- 
brance upon  the  premises,  and  the  plaintiff  had  a  right  to  hKwe  the 
same  sold  for  the  payment  of  his  whole  debt 
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In  Oee  ▼.  Moore  (14  Cal.  472),  iJie  huflband  and  wife  had  alien- 
ated a  part  of  the  homestead,  but  the  deed  was  not  acknowledged 
by  the  wife.  The  wife  died  pending  a  tait  for  the  possession,  and 
the  Conrt  held,  that  npon  the  death  of  the  wife,  without  issue  Kt- 
ing^  the  premises  ceased  to  be  a  homestead,  and  the  purchaser  in 
the  prior  deed  became  entitled  to  the  possession ;  and  that  upon  her 
death,  the  right  to  the  enjoyment  and  use  of  the  premises  as  ft 
hamstoad  was  gone. 

In  the  ease  of  Bowman  y.  Norton  (16  Cal.  813),  the  husband 
had  executed  two  mortgages  on  the  homestead,  without  the  si^u^ 
tore  of  his  wife,  and  thej  afterwards  conveyed  the  premises  by  ft 
valid  deed  duly  eseonted  and  acknowledged  by  both,  and  the  prem- 
1968  thereby  ceased  to  be  the  homesteadi  The  purchaser  £Qed  his 
complaint  to  quiet  his  title,  as  to  the  asserted  daims  of  the  mort» 
gagees;  and  the  Court  held  that  when  the  premises  ceased  to  be  the 
homestead  of  the  mortgagor,  the  mortgages  immediately  became 
valid  incumbrances  upon  the  property,  and  they  ordered  the  com- 
plaint to  be  dismissed.  It  was  held  lliat  the  mortgages  were  not 
.  absolutely  void,  but  were  invalid  only  to  the  eoctent  required  for  the 
protectian  of  the  husband  and  wife  in  the  enjoyment  of  their  home- 
stead rights,  and  that  the  ocmveyance  was  a  rriinquiahment  cf  thii 
homestead  right 

Under  these  decisions  it  is  desr  that  the  mortgage  was  a  TaEd 
ineambrance  upon  the  premises,  and  the  Court  therefore  erred  in 
not  lendering  a  decree  for  the  sale  of  the  property.  The  judgment 
is  therefore  reversed,  and  the  Court  below  is  directed  to  enter  the 
nsnal  judgment  for  the  amount  of  the  debt,  and  the  foreclosure  of 
the  mortgage  and  the  sale  of  the  property  mortgaged  for  the  pay- 
inent  of  the  same. 


HATHAWAY  •.  BRADY. 

«C  Bqiiltr  Mar  mpply  ta  omiwtoi  la  a  promtnory  a«ftet 
rate  of  laterMt,  lo  as  to  mate  It  correspond  with  tbe  Intention  of  th«  parties. 
Pinol  vfldeaea  auu  te  tatrodaoed  for  fat  pntpoM  ef  Sbowliis  what  w«i«  the 
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words  omitted,  and  that  they  were  omlttad  bf  mlatake,  bat  aaeh  erldeiioe  thotild 
dearly  and  fnlly  eitablish  the  facL 
Tfca  statute  which  requires  that  a  eootract,  for  a  greater  rate  d  Intaratt  than 
ten  per  cent  per  aonom,  shall  be  In  wrtttag;  doea  not  prerant  a  Conrt  of 
Bqulty  from  correcting  mlstakea  as  to  the  rate  of  Interest,  In  contracta  for  the 
payment  of  money,  althoagh  by  each  correction  the  rate  of  Interest  be  made  to 
exceed   ten   per  eent  per  annum. 

Affsal  from  the  Third  Judicial  Distriot,  Alameda  Ooontj. 

The  facts  are  stated  in  the  opinion  of  the  Court 

W.  W.  Stow,  for  Appellant 

The  cause  of  action  first  set  out  in  plaintiffs  complaint^  was  upon 
a  note  of  five  hundred  dollars,  with  interest  at  the  rate  of  two  per 
cent  until  paid.  It  does  not  say  two  per  cent  per  month,  nor  per 
day,  nor  per  annum.  The  Oourt  allowed  verbal  evidence  to  be 
given  that  the  note  should  read  ^*  two  per  cent  per  month."  This 
was  a  dear  violation  of  the  statute  (Wood's  Dig.  661),  and  was 
overrating.  (Adler  v,  Friedman,  16  Cal.  140.)  It  will  not  do 
to  say  that  a  Court  of  Equity  could  reform  this  agreement,  by 
making  it  correspond  to  the  original  intent  of  the  parties,  and 
make  a  written  agreement  to  pay  interest  different  from  the  writ- 
ten agreement  which  defendant  acually  executed.  Besides,  the 
agreement  was  not  made  with  plaintiff.  He  became  the  owner  of 
this  note,  according  to  his  own  showing,  as  it  was  written.  The 
averment  of  the  complaint  is  that  this  note  was  indorsed  to  him, 
i.  6.,  as  it  reads,  not  as  it  might  have  been  intended  to  read. 

"IF.  W.  Crane,  for  Bespondent 

It  is  apparent  from  the  reading  of  this  note  that  an  omission  was 
made.  It  became  due  by  its  terms  the  moment  it  was  delivered, 
and  if  literally  construed,  is  an  obligation  to  pay  five  hundred  dol- 
lars with  two  per  cent  added,  that  is,  five  hundred  and  ten  dollars 
immediately.  The  use  of  the  words  '^  until  paid  "  indicates  that 
the  interest  was  to  be  at  a  certain  rate  for  certain  stated  periods 
until  paid.  The  Court  acted  properly  in  permitting  us  to  explain 
^tke  instrument  and  fill  up  an  apparent  omission.  It  was  not  an 
attOTipt  on  our  part  to  vary  or  contradict  the  terms  of  the  oon- 
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tract  (Patmer  r.  Ydme;  13  OtL  668 ;  Thompson  v.  Brothers, 
5  IdL  Lcni.  976.)  In  this  last  case  &e  Court  Bays :  '^  If  a  house 
be  kt  or  kaaed  on  a  given  rent,  without  saying  whether  it  be  a 
monthlj  <nr  yearly  one,  parol  evidence  is  certainly  admissible  to 
establish  that  the  rate  manifests  that  the  parties  contemplate  a 
Teariy  one.''  (See  also  Bedy  v.  EngeU,  8  Eeman,  N.  Y.  642 ; 
Boyd  V.  Brotherton,  10  Wend.  98;  Oniih  v.  Wilson,  S  B.  & 
Adolpk  728;  Boomum  T.  JmMns,  12  Wend.  666;  2  Parsons 
on  Contracts,  76.) 

GsooKBB,  J.  delivered  the  opinion  of  the  Court— Cons,  O.  J. 
and  NoBTOK,  J.  concurring. 

This  is  an  action  upon  three  promissory  notes,  one  for  $600,  one 
f<^  $6,197.43,  and  the  other  for  $2,000.  The  case  was  tried  by  a 
jmy,  who  rendered  a  verdict  for  $11,161.30.  The  defendant 
moved  for  a  new  trial,  whidi  the  Court  ordered  to  be  granted, 
sinless  the  plaintiff  would  remit  the  sum  of  $1,127.78  from  the 
uBonnt  of  the  verdict  The  plaintiff  remitted  the  amount,  and 
thereupon  tlie  Court  refused  a  new  trial,  and  the  defendant  appeals. 

The  first  note  sued  on  is  as  follows : 

$600;  Ban  Lobsnzo,  Oct  4th,  1857. 

"For  value  received,  I  promise  to  pay  to  the  order  of  George 
Hyde^  five  hundred  dollars,  with  interest  at  the  rate  of  two  per 
cent  until  paid.  Lewis  Bbady.'' 

The  complaint  avers  that  the  agreement  of  the  defendant  was  to 
pay  interest  at  the  rate  of  two  per  cent,  per  month,  but  that  by 
mistake  the  words  per  month  were  omitted  in  the  note;  and  1m 
asked  that  the  mistake  be  corrected  by  inserting  the  omitted  words 
m  the  note^  and  for  judgment  thereon  accordingly.  The  answer  of 
the  defendant  denies  that  there  was  any  agreement  to  pay  two  per 
cent  per  month,  or  that  the  words  "  per  month  ^'  were  omitted  by 
mistake.  On  the  trial  the  Court  permitted  the  plaintiff  to  prove 
die  facts  thus  put  in  issue  by  parol  evidence,  and  this  the  defend- 
ant now  assigns  as  error. 

It  is  evident  from  the  face  of  the  promissory  note  that  there  is 
■n  omission  of  some  kind  in  that  part  which  relates  to  the  rate  of 
mterest    If  it  be  true  that  the  words  ** per  month'' 


u 
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to  be  insterted  by  the  parties,  «iid  fhst  they  were  omitted  hf 
miatakey  the  plaintiff  has  a  ligkt  to  haw  sneh  mistake  correeted. 
The  power  of  a  Court  of  Eqiii^  to  oorreot  xmstakea  in  written  oon- 
tracts  is  dear  and  undoubted*  And  in  siieh  oase  the  mistake  may 
be  proved  by  parol  evidence,  though  sndi  procf  should  fnlly  and 
dearly  establish  the  facts,  (Wagonblast  v.  Washburn,  12  Cal. 
212;  Palmer  v,  Vance,  18  Id.  556;  ElMdge  v.  8e6  Tup  Co., 
17  Id.  66;  lArirade  ▼•  BorfA,  19  Id.  661;  PtervM  v.  SeOahttt, 
21  Id.  122.)  But  it  is  urged  that  as  the  statute  regulating  the 
rate  of  interest  requires  that  a  contract  for  a  greater  rate  of  intesv 
est  than  ten  per  cent,  per  annvm  shall  be  in  writing,  therefore  the 
agreement  to  pay  a  greater  rate  cannot  be  proved  by  pard.  Tie 
power  of  a  Court  of  Equity  to  correct  mistakes  in  contracts  which 
the  statute  requires  to  be  in  writing -*-«uch  as  conveyances  of  real 
estate  —  and  to  permit  such  mistake  to  be  proved  by  parol  evidence, 
is  as  wen  established  as  in  cases  where  the  contract  is  not  required 
to  be  in  writing.  In  fact,  the  greater  class  of  cases  in  which  this 
relief  has  been  granted  has  been  that  of  conveyances  of  real  estate, 
which  the  law  requires  to  be  in  writing.  (1  Story's  Eq.  Sees.  168, 
ISO.)  It  follows  that  there  was  no  error  in  the  action  of  the  Oourt 
upon  this  point. 

The  only  other  error  alleged  is  that  the  judgment  is  for  a  greater 
snm  than  the  plaintiff  was  entitled  to  under  the  evidence.  It 
seems  that  there  were  various  matters  on  account  between  the 
plaintiff  and  the  (lefendant,  as  also  between  the  plaintiff  and  one 
Babcock,  who  rented  defendant's  land  for  a  share  of  the  crops. 
It  is  not  contended  here  that  the  Court  erred  in  any  of  its  instruc- 
tloos  to  the  jury  or  in  the  admission  of  evidence ;  but  this  Court  if« 
asked,  to  investigate  all  these  accounts,  asa  jury  would  be  required 
to  do,  or  a  Court  engaged  in  trying  the  case  at  nisi  prius.  These 
matters  seem  to  have  been  fully  and  fairly  investigated  by  the  jury ; 
but  the  Court  below,  in  reviewing  the  action  of  the  jury  on  tfce 
motion  for  a  new  trial,  with  all  the  evidence  before  it,  came  to  the 
conclusion  that  the  amount  of  the  verdict  was  too  great,  and 
required  the  plaintiff  to  remit  a  large  portion  of  it,  which  he  did. 
Under  these  cireinnstances,  where  both  Court  and  jury  have  acted 
upon  the  question,  this  Court  will  not  reinviestigate  it,  upon  the 
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groand  that  Uie  judgment  is  contraiy  to  the  eTidenoe,  where  the 
eTidenoe  is  eonflictixig;^  and  no  rule  of  law  has  been  violated.  The 
plaintiff  daima  that  he  was  entitled  to  the  full  amount  found  by  the 
verdict  of  the  jury;  but  as  he  consented  to  take  the  lesser  amount, 
by  remitting  imder  the  order  of  the  Court,  and  has  not  i^pealed 
from  the  judgment,  we  cannot  act  upon  any  such  question. 
The  judgment  is  affirmed* 


THE  PEOPLE  6a?  rel  BARRY  v.  GRAY. 

A  wiXBAST  drawn  ^  ttia  Auditor  of  s  County  npon  tke  Troatorer,  nlthonih 

pnjnUa  to  *'A  or  bearer,*'  does  not  posaew  tba  qoaltty  of  nefotlaUe  paper  M 

as  to  maka  it  trantferabla  ^  dellTery. 
Ite  Oonaty   Treasarer  cannot  be   compelled   to  pay  to  any  other  person   than 

tfea  ena  in  whoae  faror  It  la  drawn,  wtthont  at  leaat  an  aaelgnment  of  tlie 

wammt  Iff  the  payee. 

Appbax.  from  tlie  Seventh  Judicial  District^  Solano  County. 
The  faota  are  stated  in  the  opinion  of  the  Oourb 
WhUman  &  WeU$,  for  Appellant. 

It  has  heen  settled  by  repeated  decisions  of  this  Court  that 
instruments  of  the  nature  of  the  one  set  forth  in  the  complaint  are 
not  n^otiahle  instruments;  it  follows  that  they,  by  themselves, 
constituted  no  cause  of  action,  and  are  not  in  fact  the  evidence  of 
debt  sufficient  to  support  the  action,  and  it  follows  of  course  that 
the  character  of  negotiable  paper  being  denied,  the  holder  can 
daim  none  of  its  privileges  in  dealing  with  it.  {People  v.  El  Do- 
rado  Co.,  11  Oal.  170;  Argenii  v.  San  FrandsQo,  16  Id,  257; 
Jiarlin  ▼.  Seme,  Id.  S87;  Doma  A  Bro.  v.  Same,  19  Id.  486; 
ZsZZer  ▼.  Eieha,  28  Id.  457.) 

With  this  rule  so  well  established,  the  plaintiff's  title  must  fail. 
He  has  simply  averred  and  proved  a  purchase  of  the  warrant — not 
a  purchase  of  the  debt — not  an  assignment  of  the  account  which  the 
warrant  was  stmply  the  machinery  to  pay,  which  mijjht  entitle  him  fp 
pioteetion,  but  a  purchase  from  a  person  not  the  owner^  who  cannot 
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and  does  not  claim  to  hare  succeeded  to  the  actual  rights  of  the 
original  payee  —  the  right  to  draw  the  money  from  the  treasury  in 
aatiafaction  of  his  dainu^ 

John  Gurry,  for  Respondent. 

Crockee,  J.  delivered  the  opinion  of  the  Court — Oopk,  C.  J. 
and  KosTON,  J.  concurring. 

This  is  an  application  for  a  writ  of  mandate  to  compel  the  de- 
fendant, who  is  the  County  Treasurer  of  Solano  County,  to  pay 
a  certain  warrant  drawn  on  the  treasury  of  that  county.  The  ca?o 
was  tried  by  the  Court,  who  found  for  the  plaintiff,  and  a  judgment 
was  rendered  accordingly,  from  which  the  defendant  appeals. 

It  appears  that  the  warrant  in  question  was  issued  to  one  Thomp- 
son for  services  as  District  Attorney;  that  he  intrusted  it  to  ono 
Osborne  to  sell  for  him ;  that  Osborne  lost  it;  that  Thompson  after- 
wards applied  to  the  Board  of  Supervisors  for  a  duplicate  warrant, 
which  was  issued,  and  which  was  in  due  time  paid  by  the  County 
Treasurer.  One  Weineman  appears  to  have  sold  the  original  war- 
rant to  the  relator;  but  Thompson  never  sold  or  assigned  it  to  any 
person.  The  following  is  a  copy  of  the  warrant: 
''  No.  2,698.  Bbwicia,  Solano  County,  October  27,  1868. 

"  The  Treasurer  of  Solano  County :  Pay  to  James  H.  Thompson, 
or  bearer,  for  salary  as  District  Attorney,  for  the  quarts  ending 
October  1,  1858,  out  of  the  General  County  Fund,  the  amount  of 
three  hundred  and  seventy-five  dollars  ($875). 

"WrLLiAM  J.  HooTaif, 

"  Auditor  Solano  County.'^ 

It  has  been  repeatedly  held  by  this  Court  that  warrants  of  this 
kind  do  not  possess  the  qualities  of  negotiable  paper,  like  bills  of 
exchange,  promissory  notes,  and  the  lika  (People  v.  El  Dorado 
Co.,  11  Cal.  170;  Argenti  v.  San  Francisco,  16  Id.  275;  Martin 
V.  San  Francisco,  Id.  285 ;  Dana  v.  San  Francisco,  19  Id.  486 ; 
Keller  v.  Hichs,  22  Id.  457.)  The  fact  tiiat  the  warrant  is  pay- 
able to  bearer  will  not  therefore  make  it  transferable  by  delivery 
like  a  promissory  note  thus  payable.    In  MarHn  v.  San  Francisco 
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it  was  held  that  even  where  there  was  a  p^ular  assignment  of  such 
a  warrant  by  the  person  to  whom  it  was  issued,  the  assignee  conld 
not  maintain  an  action  on  it  without  an  assignment  of  the  original 
indebtedness.  But  in  Dana  v.  Swn  Francisco  it  was  intimated 
that  an  assignment  of  the  warrant  might  be  deemed  in  equity  an 
alignment  of  the  debt  on  which  the  warrant  issued,  and  an 
authority  to  the  assignee  to  receive  the  money.  In  the  case  of 
Martin  the  warrant  was  payable  to  the  payees,  or  bearer,  and  in 
the  case  of  Dana  it  was  made  payable  to  the  order  of  the  payee. 
It  is  clear  that  the  County  Treasurer  cannot  be  compelled  to  pay  a 
county  warrant  to  any  other  person  than  the  one  in  whose  favor  it  is 
drawn,  without  at  least  an  assignment  of  the  warrant  by  the  payee. 
The  affidavit  on  which  the  application  for  the  writ  was  made  does 
not  allege  any  such  assignment,  or  any  transfer  or  assignment 
either  of  the  warrant  or  the  debt  for  which  it  issued,  by  Thompson ; 
and  it  therefore  failed  to  show  facts  sufficient  to  authorize  the  writ 
to  be  issued.  Nor  was  this  defect  cured  by  any  evidence.  The 
findings  merely  state  "  that  in  the  month  of  August,  1869,  or  about 
that  timet,  the  said  Barry  purchased  and  became  the  owner  and 
holder  of  said  warrant"  This  is  entirely  insufficient  to  sustain 
the  judgment,  even  if  the  affidavit  wad  sufficient 
The  judgment  is  therefore  reversed  and  the  cause  remanded. 


THE  PEOPLE  a.  BAINS  et  ol,— No.  1. 

Wlnr  s  Sefftiilt  tats  bMB  cnterad  for  a  fklhire  to  ■&■««  or  domnr,  aa  affidavit 
br  the  attoniaj  that  bo  bad  prepared  a  demarror,  bat  failod  to  fllo  It  In  tlm««  in 
ooDMqaenco  of  a  miatako  on  bla  part  as  to  tbe  day  on  wbleb  tbe  time  for 
flling  woald  ezptte,  la  Insufficient  to  open  tbe  default. 

Ob  application  to  set  aalde  a  defaalt.  It  la  neeeasary  for  tbe  defendant  to  sbow 
that  he  haa  a  good  defenae  on  the  merlta.  Where  tbe  affidavit  ebow>  tbat  tbe 
defense  raata  on  mattera  appearing  on  tbe  face  of  tbe  complaint,  it  abows  tbat 
tbe  defenae  U  of  a  tecbnlcal  character,  and  la  therefore  Insufficient. 

WbsB  a  complaint  contains  the  substantia]  aTorments  of  a  eanse  of  action,  tboagb 
dilsetfre  In  form  and  certainty,  the  defect  la  enred  ^y  a  Tordlct  or  default. 

■ftce  tbe  passage  of  tbe  Act  of  1S61  an  Assessor  Is  only  required  to  asses?*  Ira- 
proyementa  on  real  estate  and  personal  property  In  general  terms  and  onder  u 
salvation,  and  a  spedfle  deaerlptlon  ef  such  property  la  nnoeeeaaary. 
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When  a  demarrer  ta  oTerraled,  with  leave  to  answer,  it  is  not  necessary  tnat  ZM 
order  fix  the  time  within  which  the  answer  must  be  filed.  The  Coort  has 
power  to  fix  such  time  for  answering  as  It  may  deem  proper;  but  where  uo 
time  is  fixed,  the  defendant  should  answer  wItUn  (Im  same  time  aa  1»  caaa  of 
serrlce  of  a  copy  of  the  original  complaint. 

Appeal  from  the  First  Judicial  District,   San  Bemardino 

County. 

The  facts  are  stated  in  the  opinion  of  the  Court 
Sharp  dc  Lloyd,  for  Appellants. 

The  time  required  by  law  to  answer  the  original  complaint  is  ten 
days  if  served  within  the  county,  and  twenty  days  if  served  out  of 
the  county ;  but  no  time  is  "  required  by  law  "  within  which  a  plea 
to  an  amended  complaint  shall  be  filed.  But  the  defendant  shall, 
according  to  Sec.  43,  Practice  Act,  plead  thereto  "  in  such  time  as 
may  be  ordered  by  the  Court"  There  being,  therefore,  no  time 
"allowed  by  law,"  and  none  fixed  by  the  Court,  the  defendants 
could  never  be  brought  into  default,  and  therefore  the  default  was 
improperly  entered  and  should  have  be^n  set  aside.  It  should  have 
been  set  aside  on  the  ground  of  excusable  neglect  —  the  defendani 
having  sworn  to  merits. 

If  the  action  is  prosecuted  under  the  Bevenue  Act  of  1861 
(Sess.  Laws,  432,  etc.),  then  the  complaint  is  insufficient,  for  bj 
the  form  prescribed  by  Sec.  40  it  is  made  incumbent  on  the  Dis- 
trict Attorney  to  describe  the  improvements  with  the  same  particu- 
larity as  would  be  required  in  actions  for  the  recovery  of  personal 
property.     (See  Form,  433.) 

The  reason  for  requiring  a  particular  description  is  because  only 
certain  defenses  are  allowed,  as  appears  by  Sec  42,  one  of  which 
is  ^^that  the  property  was  exempt;  ^  another,  a  denial  of  title. 

How  can  the  defendant  plead  either  of  these  defenses  unless 
the  improvements  and  prc^erty  are  described  so  that  he  can  know 
precisely  what  is,  and  what  is  not  assessed!  How  ean  he  deny 
title  to  the  personal  property  when  he  is  not  told  of  what  it  con- 
sisted! 

Horace  0.  Rolfe,  for  Bespondent 

CsooKSB,  J.  delivered  the  opinion  of  the  Court — Copb,  0.  J, 
and  NoBTOK,  J.  concurring. 
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This  is  an  action  to  recover  delinquent  taxes.  The  defendants 
appeared  and  demurred  to  the  original  complaint ;  their  demurrer 
was  sustained^  and  leave  granted  to  the  plaintiff  to  amend  the  com- 
plaint An  amended  complaint  was  dulj  filed  and  served;  but 
the  defendants  failing  to  plead  thereto  within  ten  days,  a  default 
was  duly  ezLtered,  with  a  final  judgment  for  the  amount  claimed 
in  the  complaint.  The  defendants  came  in  and  moved  the  Court 
to  set  aside  tlie  default  and  judgment,  which  motion  was  denied, 
and  thej  then  appealed  therefrom  to  this  Court. 

It  appears  that  the  attorneys  of  the  defendants  had  prepared  a 
demurrer  to  file  to  the  amended  complaint,  but  they  failed  to  file  it 
in  time,  in  consequence  of  a  mistake  on  their  part  as  to  the  day  on 
which  the  tin:ie  for  filing  would  expire — they,  by  a  miscalculation 
of  time,  supposing  that  the  time  would  not  expire  until  the  day 
after  it  did.  In  the  affidavit  on  which  the  motion  was  foimded, 
and  which  was  sworn  to  by  one  of  the  attorneys  of  the  defendants, 
he  says  that  after  a  careful  examination  the  attorneys  for  the  de- 
fendants are  of  the  opinion  that  they  have  a  good  legal  defense  to 
the  complaint,  as  the  same  appears  upon  the  face  thereof.  The 
facts  set  forth  in  excuse  of  the  failure  to  plead  in  time  are  in- 
•sufficient  (Elliot  v.  Shaw,  16  CaL  377.)  It  was  also  necessary 
for  the  defendants  to  show  that  they  had  a  good  defense  to  the 
action,  on  the  merits,  to  entitle  them  to  an  order  setting  aside  the 
judgment  and  default  (Oregory  v.  Ford,  14t  Cal.  141;  Gibbons 
V.  Scott,  15  Id.  284;  Logan  v.  Hillegass,  16  Id.  200;  Woodward  v. 
Backus,  20  Id.  137.)  The  statement  that  their  defense  depends 
upon  matters  appearing  upon  the  face  of  the  amended  complaint 
shows  that  their  defense  is  of  a  technical  character,  not  a^ecfing 
the  merits  of  the  aqtion^  and  it  was  thetef  ore  insnfficient,  and  there 
was  no  error  in  refusing  the  motion. 

The  next  error  assigned  is,  that  the  amended  complaint  does  not 
state  faeti  sufficient  to  constitute  a  <sause  of  action,  in  this,  that 
there  is  no  detailed  specific  description  of  the  improvements  on 
real  estate  and  personal  property  assessed  to  the  defendants.  The 
real  estate  is  described  fully,  and  then  follow  these  words :  "  and 
also  the  improvements  thereon;"  and  in  another  portion  of  th^ 
complaint  it  is  averred  that  there  was  <tuly  assessed  to  the  defend- 
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ant,  "  the  above-described  real  estate,  improvements  on  real  estate, 
and  certain  personal  property."  Even  if  there  was  a  lack  of  cer- 
tainty and  particularity  in  the  description  of  the  improvements 
and  personal  property,  there  is  still  a  substantial  averment  of  the 
facts,  though  defective  in  form  and  certainty,  and  in  such  case  the 
defect  is  cured  by  a  verdict  or  default.  (Oamer  v.  Marshall,  9 
CaL  268;  Hentsch  v.  PoHer,  10  Id.  559.)  The  forty-fifth  section 
of  the  Practice  Act  provides  that  objections  on  the  ground  of  un- 
certainty and  the  like  must  be  taken  by  demurrer  or  answer,  or 
they  will  be  deemed  waived. 

This  action  is  brought  under  the  General  Revenue  Act  of  May 
I7th,  1861  (Stat.  1861,  419),  and  we  had  occasion  to  give  a  con- 
struction to  this  act  on  the  question  of  Ae  sufficiency  of  a  dlescrip- 
tion  of  personal  property  like  the  present  in  the  case  of  The  Peo- 
ple V.  Eastman,  decided  at  the  present  term,  in  which  it  was  held 
to  be  sufficient  The  same  reasons  by  which  such  a  description  of 
personal  property  was  upheld  will  apply  equally  to  "  improvements 
on  real  estate."  The  Assessor  is  only  required  to  assess  such  im- 
provements in  general  terms  under  a  gross  valuation,  and  the  stat- 
ute does  not  seem  to  contemplate  a  more  specific  description  in  the 
complaint 

The  judgment  is  therefore  affirmed. 

On  petition  for  rehearing,  Cbookeb,  J.  delivered  the  following 
opinion  —  Nobton,  J.  concurring: 

The  appellant  insists,  in  his  petition  for  a  rehearing,  that  the 
plaintiff  had  no  right  to  enter  a  default,  because  the  Court  did  not 
fix  any  time  within  which  to  answer  the  amended  complaint,  in 
accordance  with  the  provisions  of  Sec.  43  of  the  Practice  Act  It  is 
the  universal  practice  in  this  State  to  answer  amended  complaints 
mthin  the  same  time  after  service  of  a  copy  as  in  case  of  a  service 
of  a  summons  with  a  copy  of  the  original  complaint,  and  it  is  seldom 
that  the  Court  fixes  any  specific  time  by  an  order  for  answering  in 
such  cases.  The  defendants  in  this  case  evidently  were  governed 
by  this  practice,  and  so  construed  the  law,  as  they  intended  to  file 
their  answer  within  ten  days  after  the  service  of  the  amended  com- 
plaint, but  failed  to  do  so  by  a  mistake  as  to  the  date  of  the  expira- 
tion of  the  ten  days.    We  think  that  a  reasonable  construction  of 
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the  Practice  Act  sustains  this  practical  interpretation  of  the  la^ 
apon  this  subject.  (See  Sec.  6Y.)  Under  Sec.  43,  the  Court 
tronld  have  the  power  to  fix  such  time  as  it  might  deem  proper, 
but  it  does  not  follow  that,  because  the  Court  failed  to  make  such 
an  order,  the  defendant  would  have  an  unlimited  time  to  answer. 
Tn  such  case  the  defendant  should  answer  within  the  same  time  as  . 
in  cases  of  a  service  of  a  copy  of  the  original  complaint  with  the 
summons* 
The  rehearing  is  denied. 


THE  PEOPLE  V.  RAINS  et  al.—  No.  2. 

In  aa  actloii  to  neortr  delinqti«nt  taxes  In  tbe  Ooonty  of  San  Bvntrdliio. 
aneMOd  for  the  year  1860,  the  complaint  should  state  the  asseesed  Talne  of 
the  real  estate,  the  Improyements,  and  the  personal  proprty,  each  separately. 

When  tbe  statute  provides  that  the  District  Attorney,  before  commencing  salt, 
ShaU  imbllah  notlee  to  dtflaqaeots.  It  is  not  necessary  to  aver  In  the  comi- 
plaint  that  this  notice  waa  published,  but  the  failure  to  publish  this  notlee  must 
be  taken  advantage  of  \jij  plea  In  abatement,  or  It  Is  waived. 

It  Is  not  error  to  make  the  real  estate  a  party,  as  In  proceedings  la  rem,  In  an 
action  to  collect  taxes. 

The  Assessor  may  assess  real  estate  to  any  person  whosi  he  finds  In  the  pea^ 
session,  charge,  or  control  of  It;  and  such  person  Is  liable  for  the  taxe%  as  we}) 
aa  tha  property  assessed. 

Affbai.  from  the  Urst  Judicial  District,  San  Bernardino  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

R.  H.  Lloyd,  for  Appellants.  * 

This  suit  was  brought  under  the  Act  of  March  27th,  1861 
(Laws  1861,  76,  76).  It  is  a  special  act,  providing  for  the  collecr 
tion  of  delinquent  taxes  for  1860,  in  San  Bernardino  County. 
Under  this  act  the  complaint  is  insufficient. 

The  second  section  prescribes  that  the  District  Attorney  "  shall 
designate  in  his  complaint  the  amount  of  taxes  due  and  unpaid  for 
State,  County  and  other  purposes,  separately,  and  shall  state  th^ 
kind  and  Talue  of  property  assessed,  both  real  and  personal."  Hie 
complaint  in  this  case  does  not  state  the  kind  of  personal  properly-^ 
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^Jbietlier  it  was  money,  hogs,  aheep,  cattle,  or  what  it  was.  All 
the  information  given  is,  that  it  was  "  certain  personal  property." 
Nor  does  the  complaint  state  the  value  of  it,  nor  the  value  of  the 
real  estate. 

The  reason  why  the  statute  requires  the  kind  and  value  to  be 
stated  appears  in  the  same  section,  and  is,  because  the  defendant  is 
'  only  allowed  to  plead  to  the  complaint:  first,  that  the  taxes  have 
been  paid;  and,  second,  that  he  had  not  the  property  mentioned 
in  the  complaint  or  the  valuation  thereof,  at  the  time  of  the  assess- 
ment. 

The  answer  must  be  under  oath.  How  are  the  defendants  in 
this  case  to  answer  under  oath  t  They  are  not  informed  whether 
the  real  estate  was  rated  at  one  dollar  or  fifty  thousand  dollars. 
They  are  not  told  what  personal  prc^rty  they  are  charged  with 
having,  whether  it  is  money,  cattle,  or  hogs,  or  what  value  was 
placed  on  the  different  kinds  of  property.  The  defendants  are  de- 
prived of  the  opportunity  to  make  the  statutory  defense;  and  the 
statute  dedares  they  shall  make  no  other. 

By  Sec  7  of  the  act,  it  is  provided  that  "  the  District  Attorney 
ot  said  county  shall,  immediately  upon  the  receipt  of  a  certified 
copy  of  this  act,  cause  the  same  to  be  published  weekly  for  the 
space  of  four  weeks  in  some  newspaper  published  in  said  coynty; 
and  he  shall  not  commence  suit  against  delinquents  until  after  said 
term  of  publication  has  expired.''.  '  This  is  a  condition  precedent 
to  his  right  of  action.  The  notice  must  be  given  before  a  right  of 
action  accrued  under  the  statute.  The  complaint  must  show  that 
the  party  is  entitled  to  his  action;  for  that  purpose,  in  this  case  it 
must  appear  that  the  notice  was  given*  It  has  not  been  alleged, 
nor  does  it  so  appear. 

CnooKBBy  J.  delivered  the  opinion  of  the  Court — C!ops,  C.  J. 
and  N0B.TON,  J.  concurring. 

This  is  an  action  to  recover  delinquent  taxes  levied  for  the  fiscal 
year  1860,  on  certain  real  estate,  improvements  thereon,  and  per- 
sonal property,  in  the  County  of  San  Bernardino.  The  Court  ren- 
dered judgment  against  the  defendants  and  the  real  estate  assessed, 
from  which  they  appeal. 
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The  defendants  demnrred  to  the  complaint,  oA  the  ground  that  it 
did  not  state  facts  sufBcient  to  constitute  a  cause  of  action ;  that 
several  causes  of  action  had  been  improperly  united ;  that  it  was 
ambiguous  and  uncertain,  and  that  there  was  a  misjoinder  of  parties 
defendant  The  Court  overruled  the  demurrer,  and  this  is  assigned 
for  error.  The  complaint  in  this  case  follows  the  form  prescribed 
by  the  General  Eevenue  Act  of  1861  (Stat,  of  1861,  433); 
but  this  action  does  not  properly  come  within  the  provisions  of  that 
act,  which  apply  only  to  the  taxes  of  the  year  1861  and  the  suc- 
ceeding years,  and  these  taxes  were  levied  in  the  year  1860.  But 
on  the  twenty-seventh  day  of  March,  1861  (Stat.  1861,  75), 
a  law  Was  passed  relating  to  the  delinquent  taxes  of  1860  in  the 
Coonty  of  San  Bernardino,  and  that  act  therefore  properly  governs 
tide  action.  The  second  section  of  the  latter  act  provides  that  the 
complaint  ^  shall  state  the  kind  and  volume  of  the  property  assessed^ 
both  real  and  personal.^'  The  complaint  in  this  case  describes  the 
real  estate  fully  and  particularly,  and  then  states,  ''also  the 
improvements  thereon/'  A  further  averment  is  that  the  defend* 
ants  were  '^  the  owners  of,  and  there  was  duly  assessed  to  them  the 
above  described  real  estate,  improvements  upon  the  same,  and  cer- 
tain personal  property,'^  and  then  sets  forth  the  amounts  of  the 
several  kinds  of  taxes  levied  upon  the  property.  It  contains  no 
further  description  of  the  improvements  or  personal  property,  nor 
does  it  state  the  value  of  any  of  the  property  assessed.  It  is  evi- 
dent that  the  complaint  is  defective  in  not  stating  the  assessed  value 
of  the  property — ^that  is,  the  assessed  value  of  the  real  estate,  the 
improvements  thereon,  and  of  the  personal  property,  each  3epa- 
rately.  It  is  sufficient  in  stating  the  *'  kind  "  of  property  to  state 
which  of  these  three  kinds  of  property  the  assessed  property  con- 
sists of-  The  description  of  the  property  in  this  complaint  we  deem 
sufficient,  for  the  reasons  stated  in  the  case  of  The  People  v.  Ecai- 
ifUMi^  decided  at  the  present  term.  The  act  in  question  does  not 
require  a  more  particular  or  specific  description  than  the  law  in 
question  in  that  case.         ^ 

The  seventh  section  of  the  act  under  which  this  action  was 
brought  provides,  that  the  District  Attorney  shall,  immediately 
uponlhe  receipt  of  a  certtiied  copy  of  the  act,  cause  the  same  to  bis 
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published  weekly  for  four  weeks  in  some  newspaper  published  in 
the  countyy  and  that  he  should  not  oonmuence  suits  against  delin- 
quents until  after  said  term  of  publication  had  expired.  It  is  con- 
tended that  the  complaint  is  defective,  because  it  does  not  aver  that 
this  publication  had  been  made,  and  that  the  term  of  publication 
had  expired.  This  matter  of  publication  does  not  affect  or  relate 
to  the  right  or  cause  of  action,  but  merely  to  the  time  of  commenc- 
ing the  action.  If  the  publication  was  not  in  faet  made,  or  the 
term  had  not  expired,  these  facts  should  have  been  plead  in  abate- 
ment of  the  suit  It  was  not  necessary  to  av^  them  in  the  com- 
plaint, but  they  could  be  plead  as  a  defense,  to  abate  the  smt,  if 
the  defendants  saw  proper  to  do  so.  That  ob]ecti<m  to  the  oom- 
plaint^  therefore,  is  not  tenable. 

It  is  objected  that  the  real  estate  is  made  a  party,  as  in  «  pro- 
ceeding in  rem.  All  proceedings  for  the  assessment  of  property 
and  the  collection  of  taxes  thereon  are  in  the  nature  of  proceedings 
in  rem,  as  the  property  is  considered  primarily  liable  for  the  taxes 
assessed  thereon,  and  there  is  therefore  no  impropriety  in  framing 
the  proceedings  in  the  form  of  an  action  in  which  the  property  is 
sought  to  be  sold  for  the  payment  of  the  taxes.  This  objection, 
therefore,  is  not  valid.  The  demurrer  should  have  been  sustained, 
however,  as  the  complaint  fails  to  state  the  value  of  the  several 
kinds  of  property  assessed. 

After  the  demurrer  had  been  overruled,  the  defendants  answered, 
alleging  that  the  property  assessed  was  the  separate  property  of 
their  wives,  as  they  acquired  the  same  by  descent  from  their  de- 
ceased father ;  and  denying  that  they  had  any  right,  title,  or  inter- 
est in  the  real  estate,  improvements,  or  personal  property,  except 
as  managers  of  the  personal  property;  and  the  Court  foimd  such 
to  be  the  facts,  but  also  found  that  the  defendants  lived  upon 
and  had  been  in  the  possession,  charge,  and  control  of  the  prop- 
erty ever  since  1858.  The  General  Revenue  Law  of  1860,  under 
which  this  assessment  was  made,  authorizes  property  to  be  as- 
sessed to  the  persons  "  owning,  claiming,  or  having  the  possession, 
charge,  or  control  of  any  real  or  personal  property,''  and  aa  the 
property  assessed  in  this  case  was  in  the  possession,  charge,  and  con- 
trol of  the  defendants,  the  assessment  was  properly  made  to  them, 
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and  under  that  act  they  were  liable  to  pay  the  taxes.  Ooxmty 
AaaeaaoTB  are  not  required  to  investigate  tiie  titles  to  all  the  prop- 
erty in  the  county,  and  to  determine  who  are  the  real  owners 
thereof.  Such  questiona  oftmi  require  the  skill,  research,  and 
learning  of  the  ablest  lawyers  and  jurists,  which  Assessors  are  not 
expected  to  have.  It  is  suflScient  for  the  purpose  of  assessment 
and  taxation  that  he  finds  some  person  in  possession,  or  having  the 
charge  and  control  of  the  property,  to  authorize  him  to  assess  it  in 
the  name  of  such  person,  and  to  make  the  latter  liable  for  such 
taxes,  leaving  him  to  his  remedy  against  the  real  owner  of  the 
property,  if  any  he  has.  The  property  itself  is,  however,  also 
liable  for  the  taxes. 

On  the  seventeenth  day  of  May,  1861,  the  Legislature  passed 
an  act  supplementary  to  the  Act  of  March  27th  (Stat  1861, 
416).  It  provides  that  in  certain  cases,  including  that  of  an 
assessment ''  to  the  husband  or  agent  of  the  real  owner,  the  person 
liable  to  pay  the  taxes  thereon  may  be  sued  by  a  fictitious  name, 
or  the  real  name  of  the  party  liable  to  pay  the  same ;  and  the  fact 
that  the  property  was  not  assessed  in  the  name  of  the  party  liable 
.  to  pay  the  same,  shall  be  no  defense  to  an  action  brought  for  the 
recovery  of  the  amount  of  the  taxes  due  thereon,  if  the  summons 
is  served  upon  the  party  liable  to  pay  the  same."  This  provision 
does  not  properly  apply  to  the  case  before  us,  because  the  property 
\vas  ^'  assessed  in  the  name  of  the  party  liable  to  pay  the  same,"'  as 
the  defendants  were  in  the  possession,  change,  and  control  of  the 
property,  and  were  thus  liable  to  pay  the  taxes,  as  has  been  already 
shown.  The  sunmions  has  therefore  in  this  case  been  ''  served  upon 
the  party  liable  to  pay  the  taxes,"  within  the  terms  of  the  statute. 
There  may  be  cases  where  ^^the  husband  or  agent"  was  not  in 
'^  the  possession,  charge,  or  control  "  of  the  property,  and  therefore 
perhaps  not  liable  to  pay  the  taxes,  in  which  case  this  provision  may 
be  applicable.  The  objection,  therefore,  that  no  summons  waa 
served  on  the  wives  of  the  defendants,  is  not  valid. 

The  Court  having  erred  in  overruling  the  demurrer,  the  judg^ 
Uiflot  u  reversed  and  the  cause  remanded  for  further  proceedingB. 
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ZOLLER  et  al.  v.  MoDONALD. 

Trk  or^et  of  a  Comity  Court  dismissing  an  appeal  tnmk  a  Jaitlea^a  Ooart  In  an 
'action  of  forcIbU  netry  end  detainer  Is  a  flaa!  judgment,  ttcm  which  an  appeal 
may  be  taken  to  the  Supreme  Court. 

An  undertaking  on  appeal  to  the  Supreme  Court,  eondlttoned  ''that  appellant 
win  pay  an  costs  and  damages  which  may  he  awarded  against  him  on  the 
appeal,  and  alao  all  the  rents  and  profits  of  the  premises  In  eontroTersy  during 
the  pendency  of  the  appeal,  not  exceeding  six  hundred  dollatv,"  la  lullldent  to 
sustain  an  appeal. 

in  undertaking  on  appeal  filed  under  the  three  hundred  and  forty-eighth  section 
of  the  Practice  Act  is  not  Inralldated  because  the  sum  mentioned  exceeds 
three  hundred  dollars. 

A  notice  of  appeal  from  a  Judgment  rendered  In  a  Justice's  Court  to  tha  County 
Court,  In  an  action  of  forcible  entry  and  detainer,  Is  not  Invalidated  because 
It  contains  a  clause  that  the  ''appeal  Is  taken  on  questions  of  law  alone." 

Appkat,  from  the  Counutj  Court  of  the  Counly  of  San  Fran- 
cisoo* 

The  facte  are  stated  in  the  opinion  of  the  Court 

Alfred  Biz,  for  Appellant. 

W.  H.  Tompkins,  for  Bespondent 

Ceockbii,  J.  delivered  the  opinion  of  the  Court — Nobtow,  J. 
concurring. 

This  is  an  action  of  unlawful  detainer,  tried  in  a  Justice's  Court, 
where  the  plaintiffs  recovered  judgment,  from  which  the  defendant 
appealed  to  the  County  Court,  where,  on  motion  of  the  plaintiffs, 
the  appeal  was  dismissed,  and  the  defendant  appeals  to  this  Court. 

The  plaintiffs  move  to  dismiss  the  appeal  to  this  Court  on  the 
ground  that  we  have  no  jurisdiction ;  that  the  undertaking  is  insuffi- 
cient, and  that  it  is  an  appeal  from  an  order  and  not  a  judgment. 
The  order  of  the  County  Court  dismissing  the  appeal  is  the  final 
decision  and  determination  of  that  Court  upon  the  case  before  it, 
which  puts  an  end  to  the  suit ;  and  is,  therefore,  to  all  intents  'and 
purposes,  a  judgment,  subject  to  the  revision  of  this  Court.  It 
matters  not  in  what  form  the  determination  of  the  suit  is  put,  so 
that  it  embodies  the  final  action  of  the  Court,  it  is  sufficient.  (Belt 
v.  Dcuvia,  1  Cal.  186.)    The  undertaking  on  appeal  is  conditi<m0d 
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that  the  appellant  wiH  pay  all  damages  and  costs  which  may.be 
awarded^  against  him  on  the  appeal,  as  also  all  the  rents  and  profits 
of  the  premises  in  controversy  during  the  pendency  of  the  appeal, 
not  exceeding  six  hundred  dollars.  It  is  urged  that  the  under- 
taking was  filed  for  the  sole  purpose  of  staying  proceedings,  as 
required  by  Sec.  852  of  the  Practiee  Act,  and  ia  not  the  one 
required  by  Sec.  848.  Whether  it  is  sufficient  as  an  undertaking 
to  stay  execution,  under  Sec  352,  is  a  question  not  necessary  for 
us  to  determine;  for  it  is  sufficient  to  sustain  the  appeal,  if  it  con- 
tains the  substantial  requirements  of  Sec.  848,  which  we  think  it 
dearly  does.  That  the  amount  exceeds  three  hundred  dollars  is 
no  valid  objection  to  it^  so  long  as  it  contains  the  conditions  required 
by  Sec.  848.  The  undertaking  required  by  these  sections  may  be 
embodied  in  one  instrument  by  See.  854.  The  action  iato  reeover 
fte  possession  of  lands  or  tenements,  and  we  think  comes  within  the 
terms  used  in  the  sixth  section  of  the  act  regulating  the  jurisdic- 
tion of  this  Court.  (Wood's  Dig.  148.)  The  motion  to  dismiss 
the  appeal  is  therefore  overruled. 

The  notice  of  appeal  from  the  Justice*?  Court  to  the  county 
Court  was  full  and  sufficient;  but  it  contained  this  clause  at  the 
end:  "This  appeal  is  taken  on  questions  of  law  alone."  The 
plaintiffs  moved  in  the  County  Court  to  dismiss  the  appeal  because 
the  same  was  taken  on  questions  of  law  alone,  instead  of  law  and 
fact ;  and  the  Court  sustained  the  motion.  The  seventeenth  section 
«f  &e  act  respecting  forcible  entries  and  unlawful  detainers,  as 
amended  in  1852,  provides  that  the  Appellate  Court  shall  try  the 
ease  anew  on  the  evidence  introduced  before  it;  and  this  section 
controls  appeals  in  this  particular  form  of  action.  Such  an  appeal, 
therefore,  cannot  be  tried  on  a  statement  of  the  case,  or  evitfence 
oi  exceptions  taken  before  a  Justice  of  the  Peace.  This  section 
TjBpilates  the  mode  of  trial  in  the  County  Court  The  fact  that  the 
defendant  inserted  in  his  notice  that  the  appeal  was  taken  on  ques- 
tions of  law  alone  cannot  affect  or  vary  the  mode  of  trial  presented 
by  the  statute,  nor  did  it  vitiate  the  notice.  His  notioQ  was  good 
and  sufficient  without  that  clause,  and  it  may  well  be  treated  as 
surphsage.  Sec  19  of  the  act  especially  provides  that  the  Appel- 
late Court  shal}  not  dismias  the  proceedings  for  want  of  form,  and 
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the  objection  in  this  case  goes  to  the  form  of  the  notice  only.  Par- 
ties should  not  be  held  to  any  great  strictness  in  proceedings  before 
Justices  of  the  Peace.  The  notice  was  sufficient  to  advise  the 
plaintiffs  that  the  defendant  appealed  from  the  judgment  of  the 
Justice;  and  then  the  statute,  and  not  the  notice,  regulated  the 
mode  in  which  that  appeal  should  be  tried. 

The  judgment  of  the  County  Court  dismissing  the  appeal  is 
reversed,  and  the  eause  remanded. 


THE  PEOPLE  V.  PABK. 

Vntam  the  BereBoe  Law  of  1800,  choeet  In  action  and  propertj  of  an  intansible 
character,  euch  as  debt*  and  the  like,  are  properlj  aneMatde  in  the  county 
where  the  owner  tealdes  at  the  time  of  the  aeseoiment 

Appeal  from  the  Thirteenth  Judicial  District,  Mariposa  County. 

The  facts  are  stated  in  the  opinion  of  the  06urt^ 

[No  briefs  on  file.] 

Crook^k,  J.  delivered  the  opinion  of  the*  Court — Copb,  C.  J. 
and  lT(»TON,  J.  concurring. 

This  IS  an  action  to  recover  a  sum  of  money  claimed  to  be  due 
for  taxes  on  personal  property  assessed  to  the  defendant  in  Mari- 
posa County.  The  assessment  was  originally  made  in  the  following 
form: 

"T.  W.  Park.    Mortgage  on  J.  C.  Fremont,  value  $350,000. 

But  it  was  afterwards  changed  by  the  Board  o^  Equalization  so 
«8  to  read  as  follows: 

"  T,  \V.  Park.  Money  at  interept  secured  by  mortgage  executed 
by  J.  C.  Fremont,  June  14,  1860,  and  recorded  in  the  Recorder's 
Office  of  Mariposa  County,  in  book  E,  on  folios  409,  411,  412,  and 
4J8.  valued  at  $350,000.'* 

The  defendant  was  a  resident  of  the  City  of  San  Francisco  before 
and  sinoe  the  levy  of  this  tax,  and  was  aaaeosed  for  personal  prop- 
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erty  in  that  city  for  the  same  year.  *  The  Court  found  in  favor  of 
the  defendant,  and  the  State  took  this  appeal. 

The  tax  in  this  case  was  levied  under  the  Revenue  Law  of  1860 
(Stat,  of  I860,  365.)  Sec.  11  of  that  aet  provides  that  each  Dis- 
trict Assessor  shall  ascertain  the  names  of  all  persons  ^^  owning, 
claiming,  or  having  the  possession,  charge,  or  control  of  Diiy  real 
or  personal  property,  not  exempt  from  taxation,  within  the  dis- 
trict," and  the  cash  value  of  the  same ;  and  he  is  required  to  aeeess 
the  same  to  such  person,  and  to  demand  of  every  person  within  his 
district  a  statement  under  oath  of  all  such  real  or  pereonal  property 
\rithin  his  district  Sec.  14  requires  the  Assessor  to  list  tmder  the 
head  of  "  personal  property,*'  all  movable  property,  and  movable 
chattels,  etc,  etc,  including  among  others,  '^  aU  money  at  interest, 
secmred  by  mortgage  or  otherwise.''  Under  this  law  all  *^  personal 
property  vriihin  the  district"  of  the  Asseetor  must  be  assessed  in 
-uch  district  It  is  evident  that  all  personal  property  of  a  tangible 
character,  anch  as  is  capable  of  manual  possession  and  delivery,  is 
to  be  assessed  in  the  county  where  it  may  be  at  the  time  of  the  com- 
menoement  of  the  assessment,  to  wit:  the  fiivt  Monday  in  March. 
But  the  question  is,  in  what  ooimty  must  personal  property,  of  an 
intangible  character,  sueh  as  mere  choses  in  action,  debts,  promis- 
sory notes  and  the  like,  be  assessed  in  ?  Are  they  to  be  oonsidered 
as  having  a  taxable  locality  where  the  debtor  resides,  or  where  the 
property  on  which  the  debt  may  be  a  lien  is  located,  or  where  the 
owner  resides! 

The  general  rule  of  law  is  that  personal  property  follows  the 
body  or  person  of  the  owner.  (Story  on  Conflict  of  Laws,  Sees. 
37fr-880.)  And  this  rule  is  applied  to  the  question  as  to  where 
such  property  is  properly  taxable;  and  it  is  held  that  it  should 
be  assessed  and  taxed  in  the  town  or  county  where  the  owner 
resides.  (HolUm  v.  Bangor,  28  Maine,  264;  LUtle  v.  Oreenleaf, 
7  Mass.  286;  Salem  Iron  Factory  v.  Danvers,  10  Id.  514;  Ames- 
bury  Man.  Co.  v.  Ameshvry,  17  Id.  461 ;  Preston  v.  Boston,  12 
Pick.  7;  Lyman  v.  Fishe,  17  Id.  231;  Blood  v.  Bof/re,  17  Vt 
609.)  By  special  statute  this  rule  was  changed  in  Massachusetts 
80  as  not  to  apply  to  persons  who  hired  stores  and  carried  on 
bosineei  in  other  towns  than  those  in  which  they  dwelt;  and  in 
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mch  eaaes  euch  property  was  made  taxable  in  the  town  where  the 
business  was  conducted.  (10  Mass.  514:;  Oray  y.  KitteU,  12  td. 
161.) 

Under  these  authorities  and  rules  of  law,  we  think  the  proper 
construction  of  the  Revenue  Law  of  1860  is  that  all  personal  prop- 
erty of  a  tangible  character. was  properly  taxable  in  the  county 
where  it  was  actually  situated  at  the  time  of  the  conunenoement  of 
the  assessment;  but  choses  in  action,  and  property  of  an  intangible 
character,  such  as  debts  and  the  like,  cannot  be  said  to  be  ^^  within 
the  district "  of  the  Assessor,  and  are,  therefore,  properly  taxable 
in  the  oeunty  where  the  owner  resides  at  that  time.  They  could 
not  properly  be  assessed  where  the  debtors  reside,  aa  they  may  be 
nqorvesidents,  or  reside  in  several  counties;  nor  wheiie  the  property 
on  which  it  may  be  secured  is  located,  for  that  might  be  in  several 
counties^  and  it  is  the  debt  and  not  the  security  which  is  properly 
taxable.    (Falhner  y.  Huni,  16  CaL  167.) 

.  In  this  case  the  debt  and  mortgage  <Ud  not  exiflt  at  the  oom- 
mencement  of  the  assessment;  and  if  they  had,  they  were  properly 
asHiessable  and  taxable  in  the  County  of  San  Francisco,  where  the 
defendant  resided,  and  not  in  the  County  of  Mariposa. 

It  follows  that  the  judgment  of  the  Court  below  ia  correcti  and  is 
therefore  affirmed* 


MoGARVEY  v.  HALL 

If  St  the  time  of  tlie  exeenUgn  md  MlTcry  of  a  promlMory  iiote^  tlie  payor  also 
fire  the  payee  a  Wl  of  lale  of  personal  property  by  way  of  mortgage  to 
•eeare  the  note,  and  aleo  dellTer  poeseesion  of  the  property,  the  payor  haa  a 
right  to  hare  the  property  mortgaged  applied  In  latiifactlon  of  the  debt;  and 
If  the  payee  eelle  any  of  the  property  he  hae  a  riglit  to  hare  the  prooeeda  or 
Talue  applied  towards  the  satietaetlon  of  the  debt 

If  the  payee  eells  the  note,  the  pnrehaser  takes  It  snbjeet  to  the  equities  sabslatlna 
between  thd  original  parttea. 

AtvkaIs  from  the  Seventh  Judicial  District,  Mendoeino  Oonnly* 
The  facta  are  stated  in  the  <[^nion  of  die  Ooort 
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Wmiam  Holden,  for  Appellant 

Wm,  Neely  Johnson,  far  Bespondent 

Cbock£b,  3.  delivered  the  opinioiL  of  the  Ooart*-Cop^  0.  J« 
and  NoBTONy  J.  ooncorriiig* 

This  is  an  action  brought  by  McGarvey  upon  a  promissory  note 
and  an  account  against  the  defendant,  assigned  to  him  by  one 
Dickson.  The  defendant  in  his  answer,  among  other  things,  made 
the  following  avennents:  That  at  the  time  of  making  the  promis- 
soiy  note  he  executed  and  delivered  to  Dickson  a  bill  of  sala 
intended  as  a  mortgage,  to  secure  the  note,  conveying  all  his  inter- 
est in  a  certain  sheep  contract  with  S*  C.  ELastings^  one  hundred 
and  fifty  head  of  hogs,  and  four  horses,  and  delivered  the  said 
proper^  to  Dickson;  that  the  said  property  is  worth  $2,000;  that 
afterwards  Dickson  and  the  defendant  entered  into  a  written  agree- 
ment^ which  is  copied  into  the  answer,  by  which  it  was  agreed  that, 
in  case  the  defendant  did  not  sell  before  the  first  of  October,  he 
had  sold  to  Dickson  his  interest  in  a  fiock  of  sheep  belonging  to 
S.  0.  Hastings;  also  his  quarter  ranch,  and  two  tons  of  hay  thereon; 
Dickson  agreeing  to  take  the  ranch,  sheep,  and  hay  for  a  fair  valu- 
ation, to  be  detiermined  by  two  or  more  men  '^  that  hoih  might 
agree  to;"  Dickson  to  take  the  property  as  far  as  it  would  go  on 
the  debt  of  the  defendant;  that  he  did  not  sell  said  property  on  or 
before  the  first  of  October;  that  he  has  complied  with  said  agree- 
ment on  his  part,  and  Dickson  has  failed  and  refused  to  comply  on 
his  part;  and  that  his  interest  in  the  property  described  in  this 
agreement  is  worth  the  sum  of  $1,500.  The  plaintiff  moved  to 
strike  out  this  portion  of  defendant's  answer,  and  the  motion  was 
sustained.  The  case  was  tried  by  the  Court,  findings  in  favor  of 
the  plaintiff  were  filed,  and  a  judgment  rendered  accordingly,  from 
which  the  defendant  appeals. 

It  is  clear  that  the  defendant  had  a  right  to  set  up  the  execution 
and  delivery  of  the  bill  of  sale  in  the  natare  of  a  mortgage,  and 
the  fact  fo  the  delivery  of  the  property  therein  named,  as  a  defense. 
He  had  a  right  to  have  the  property  mortgaged  applied  in  satisfac- 
tion of  the  debt.     If  the  assignor,  Dickson,  had  sold  or  disposed  of 
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any  of  the  property,  the  defendant  was  entitled  to  have  the  pro- 
ceeds or  the  value  thereof  applied  toward  the  satisfaction  of  his 
debt.  If  the  property  still  remained  in  the  hands  of  Dickson,  he 
had  a  right  to  have  it  sold  under  the  order  of  the  Court,  and  the 
proceeds  applied  in  the  same  way.  The  Court  therefore  erred  in 
striking  out  that  portion  of  the  answer. 

The  execution  of  the  subsequent  agreement  cannot  be  pleaded 

as  an  accord  and  satisfaction  at  common  law,  because  there  has 

been  no  acceptance  of  the  property  as  a  satisfaction,  as  required 

'by  the  rules  of  law  upon  that  subject.     (Chitty  on  Contracts, 

658,669.) 

Nor  can  it  be  pleaded  as  a  ground  for  equitable  relief  in  the 
natrue  of  a  specific  performance  of  the  contract  As  a  general 
rule,  equity  will  not  decree  a  specific  performance  of  a  contract 
'respecting  personal  property.  There  are  some  exceptions  to  this 
rule,  rdating  to  heir-looms,  family  jewels,  and  the  like,  when  there 
'is  a  peculiar  value  attached  to  the  article,  that  cannot  be  compen- 
sated in  the  damages.  In  such  cases^  because  of  the  especial  value 
placed  upon  the  property  on  account  of  its  individual  or  associate 
qualities,  equity  will  grant  relief  by  decreeing  a  specific  perform- 
ance, or  a  delivery  of  the  specific  article.  (Fry  on  Specific  Per- 
formances, Sees.  27-81.)  The  present  case  does  not  come  within 
the  exceptions. 

But  the  defendant  had  a  clear  right  to  set  up  this  agreement  in 
'his  answer,  as  a  ground  for  damages  which  he  had  sustained  by  the 
non-performance  of  the  contract  on  the  part  of  Dickson;  and  he 
had  a  right  to  have  such  damages  applied,  by  way  of  recoupment, 
'upon  the  debt.  The  Court  therefore  erred  in  striking  out  this  part 
of  the  answer. 

The  judgment  is  reversed,  the  order  striking  out  is  set  aside, 
and  the  cause  remanded  for  a  new  triaL 


COSTER  V.  BROWN  — SCHNEIDER,  Turrmrmofsu 

WBBBK  the  debt,  to  secnre  which  a  mortgage  is  glyen,  ia  barred  hj  tba  Statut* 
at  Umltationa,  tht  mortgage  la  alao  barred;  mad  If  an  action  ta  brought  to 
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foreeloM  It,  oq«  who  bti  purchaaed  or  acquired  a  lien  on  tlia  mroperty  suboeqoent 
to  the  mortmca,  haa  a  right  to  interrene  In  the  action  and  plead  the  Btatnte 
«f  Elmltatlons. 

Appsal  from  the  Eleventh  Judicial  District,  El  Dorado  Cloimty. 

The  facts  are  stated  in  the  opinion  of  the  Court 

H.  (7.  Slass,  for  Appellant 

8.  W.  Sanderson,  for  Bespondent 

Cbocktr,  J.  delivered  the  opinion  of  the  Oonrt — Oops,  0.  J. 
and  KoBTOK,  J.  concurring. 

This  is  an  action  to  foreclose  a  mortgage.  Schneider  filed  a  peti- 
tion of  intervention,  alleging  that  he  had  purchased  the  mortgaged 
^  premises  at  a  sale  under  a  decree  of  foreclosure  of  a  subsequent 
mortgage,  and  that  plaintiffs  mortgage  was  barred  1^  the  Statute 
of  Limitations.  The  plaintiff  demurred  to  the  petiticm,  so  far  as  it 
fet  up  the  Statute  of  Limitations,  on  the  ground  that  the  same  did 
not  state  facts  sufficient  to  constitute  a  defense  to  the  action.  The 
Court  below  sustained  the  demurrer,  and  rendered  judgment,  in 
favor  of  the  plaintiflF  for  the  amount  of  the  debt,  foreclosing  the 
mortgage  and  ordering  a  sale  of  the  mortgaged  premises;  from 
which  the  intervener  appeals. 

The  note  sued  on,  and  to  secure  which  ihe  mortgage  was  given, 
fell  due  on  the  first  day  of  INoveinber,  1857,  and  this  action  was 
not  commenced  until  December  13th,  1861,  more  than  four  years 
after  the  right  of  action  accrued.  We  have  held  in  several  cases, 
that  a  subsequent  purchaser  or  incumbrancer  of  the  mortgaged 
premises  has  the  right  to  plead  the  Statute  of  Limitations  in  bar 
of  any  action  for  the  sale  of  the  property.  (Lord  v.  Morris,  18 
CaL  490;  MeCarthy  v.  White,  21  Id.  495;  Gratian  v.  Wiggins, 
23  Id.  16.)  The  intervenor  had  a  clear  right  to  intervene  in  this 
case,  and  plead  the  Statute  of  Limitations  in  bar  of  so  much  of  the 
relief  as  related  to  a  sale  of  the  moi*tgaged  premises  for  the  pay- 
ment of  the  plaintiff's  debt. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded  for 
further  piooeedingB. 
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MoNlEL  ei  al.  v.  BOPXAND  ei  oL 

Tbs  proeeedlcg  to  enforee  a  mechanic's  lien  under  the  law  of  1861,  la  a  apedal 
caie,  within  t^e  pro^r  meaning  of  that  tenn  as  uiM  hi  the  Conat^tntloA;  of 
which  the  Legislature  might  properly  give  Jurisdiction  to  the  County  Courts. 

The  law  of  1861^  flvlng  to  County  Courts  Jurisdiction  to  enforce  machanlea*  liens» 
Is  not  unconstitutional. 

Appeai.  from  the  Eleventh  Judicial  Distriet,  El'Donuio  County. 

Plaintiffs  filed  their  petitioUi  on  the  18th  day  of  January^  1862^ 
in  the  County  Court  of  El  Dorado  County,  to  foreclose  a  meidianic's 
Ben  for  work  and  labor  performed  in  the  constructipn  of  a  building. 
The  County  Court  dismissed  the  proceediiig  for  wivnt  of  jurisdic- 
tion  and  plaintiffs  appealed; 

S.  TT*  Scundersan,  for  Appellants. 

The  Constitution,  Art,  6,  Sec  9,  provides  as  follows,  to  wit: 
*'  The  Oounty  Courts  shall  have  such  jurisdiction  in  cases  arising 
in  Justices'  Courts  and  in  special  cases,  as  the  Legislature  may 
prescribe ;  but  shall  have  no  original  civil  jurisdiction  except  in 
such  special  cases." 

"An  Act  concerning  the  Courts  of  Justice  of  this  State  and 
Judicial  Officers,  passed  May  19th,  1853"  (Chap.  6,  Sec  44), 
provides  as  follows,  to  wit:  "  The  County  Court  shall  have  original 
civil  jurisdiction  —  1st,  of  an  action  to  enforce  the  lien  of  me- 
chanics and  others."        *        *        *        *        *        * 

Sec  7  of  the  Mechanics'  Lien  Law  of  1861,  provides  as  follows, 
to  wit :  "  Said  liens  may  be  enforced  in  the  Oounty  Court  by  any 
lienholder,  upon  his  filing  a  petition,  etc."         *         • 

Thus  it  appears  that  both  these  acts  confer  jurisdiction  in  express 
terms;  but  it  is  contended  on  the  other  side,  that  both  these  acts, 
in  the  present  particular,  are  unconstitutional.  Whether  they  are 
so  or  not,  depends  upon  the  meaning  of  the  words  '^special  cases  " 
in  the  Constitution,  and  -^iiether  mechanics'  liens  come  within  that 
meaning.  .  The  section  of  the  Constitution  in  question  is  taken, 
word  for  word,  from  the  Constitution  of  New  York,  Art.  6,  Sec. 
14^  last  sentence  of  the  section.    Under  this  section,  the  Court  of 
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Appeals  of  that  State  have  held  that  the  foreelosuie  of  a  mortgi^ 
was  a  special  case,  and  that  an  act  cozLferring  jurisdictioii  of  ac- 
tions for  the  foreclositre  of  a  mortgage  upon  the  County  Court  was 
constitutionaL  (Arnold  v.  Bees,  18  !N.  Y. ;  4  Smith's  Court  of 
Appeals,  57.)  Also  in  the  case  of  Doubleday  v.  Heaih  (16  N. 
T.,  2  Smith,  80),  the  same  Court  held  that  an  action  for  a  partition 
of  real  estate  was  a  special  case,  and  jurisdiction  was  constitution* 
tUv  conferred  upon  the  County  Court  Upon  the  question  as  to 
what  are  spernal  cases,  Bvndolf  t.  Tholheimer  et  oL  (12  If.  Y.,  2 
Eem.,  593)  is  also  cited. 

Within  the  reasoning  of  those  cases,  a  mechanic's  lien  under 
Sec.  7  of  the  Act  of  1861,  is  undoubtedly  a  special  casa  No 
ease  could  be  more  special  The  proceeding  there  described  is 
whoDy  unknown  to  the  common  law.  It  is  wholly  the  creation  of 
statute,  and  bean  no  resemblance  to  an  action  at  law  or  a  bill  in 
equity.  It  is  si^  geriens,  and  unlike  any  proceeding  belonging  to 
Courts  of  gonial  jurisdiction,  whether  legal  or  equitabla  The 
langoage  used  by  Ch.  J^  Denio,  in  Dottbleday  v.  Heath  (p.  83)^ 
is  m  every  reepect  applicable  to  the  present  case.  ^'  The  proceed 
ing  to  obtain  partition  "  (to  enforce  a  mechanic's  lien)  *^  is,  in  fact, 
veiy  special  in  its  character.  It  is  commenced  by  petition,  without 
a  snit  of  any  kind.  The  allegations  of  the  parties  are  peculiar, 
and  unlike  those  in  the  ordinary  common  law  actions.  Everything 
is  summary,  with  a  view  to  save  expenses  and  prevent  delay.  It 
may  be  characterized,  I  think,  as  a  special  statutory  proceeding, 
instituted  to  take  the  place  of  the  tedious  action  by  original  writ 
out  of  chancery,  to  which  I  have  referred.  It  may,  therefore^  in 
my  opinion,  be  considered  a  special  case,  according  to  the  use  of 
that  phraseology  in  the  Constitution." 

But  it  is  contended  that  a  different  construction  has  been  put 
upon  the  phrase  in  question,  by  the  Supreme  Court  of  this  State, 
tnd  the  doctrine  of  iiare  decisis  is  appealed  to  by  counsel  upon 
the  other  side.  In  support  of  this  position,  the  cases  of  Parsons 
X.  The  Tuolumne  Co.  Water  Company  (6  Cal.  43),  and  Brock  v. 
Bruce  et  al,  (5  Id.  279),  are  relied  upon.  We  submit  that  neither 
of  these  cases,  either  expressly  or  by  implication,  asserts  a  doctrine 
fatal  to  the  present  case.     The  first  case  decides  that  an  action  to 
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abate  a  nuisance  is  not  a  special  case,  and  the  Court  there  say: 
"  We  think  that  the  term  ^  special  cases '  was  not  meant  to  include 
any  class  of  cases  for  which  the  Courts  of  general  jurisdiction  had 
always  supplied  a  remedy." 

But  it  is  further  contended  that  the  caae  of  Brock  ▼.  Bruce  ei  al. 
(5  Cal.  279),  goes  further  and  especially  declares  that  a  mechan- 
ic's lien  is  not  a  special  case.  That  case  decides  that  a  mechanic's 
lien  under  the  statute  which  existed  at  that  time,  was  not  a  special 
case ;  but  it  does  not  decide  that  it  is  not  competent  for  the  Legis- 
lature to  create  a  lien  and  prescribe  proceedings  under  it  which 
inight  make  it  a  special  case.  The  lien  which  the  Court  decides  in 
that  case  was  not  a  special  case  —  was  created  and  governed  by 
the  Act  of  1860. 

But,  non  sequitur,  that  the  Mechanics'  Lien  of  1861  is  not  a 
f»pecial  case.  On  the  contrary,  the  same  reasoning  that  stows  that 
of  1850  not  to  have  been  one,  proves  that  of  1861  to  be  one. 
Under  the  Act  of  1861,  we  have  no  action  or  suit  by  complaint 
and  siimmons  in  the  ordinary  maimer;  we  obtain  no  personal  judg- 
ment,  but  if  such  is  desired,  we  are  sent  to  another  Court,  and 
i-emittedto  the  ordinary  remedy  by  suit.  The  remedy  is  summary, 
iiiiiisual,  extraordinary,  peculiar,  and  special;  and  so  new  ancT 
strange  that  it  never  has  been,  before  this  time  at  least,  attached  to 
"  the  general  frame- work  of  Courts  of  Common  Law  and  Equity." 

The  case  made  by  the  seventh  section  of  the  Act  of  1861  iiB  as 
much  a  peculiar  and  special  case  as  that  of  the  insolvent,  or  a  con- 
tested election,  or  the  granting  or  dissolving  of  injunctions,  or  the 
issuing  of  commissions  to  take  testimony;  yet  jurisdiction  in  all 
these  cases  has  been  constitutionally  conferred  upon  the  County 
Court  or  the  Judge  thereof. 

Humphrey  Oriffith,  for  Respondent. 

It  would  scarcely  be  deemed  either  necessary  or  proper  to 
argue  this  question  before  this  Court  after  the  decision  of  Brock 
v.  Bruce  et  al.  (5  Cal.  279),  where  this  question  is  decided  in 
terms,  were  it  not  for  the  effort  of  appellant  to  procure  a  reversal 
of  that  decision.  In  the  decision  of  that  case,  the  Court  go  to  the 
foundation  of  the  ri^t  as  conferred  by  statute,  and  say  that  it  is 
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one  wUch  can  be  enforced  on  the  chancery  side  of  the  District 
Court  And  surely  that  Court  has  the  same  power  now  that  it  had 
under  the  old  statute,  in  addition  to  whidi  is  the  fact  that  the 
course  contended  for  by  the  appellant  would  require  a  multiplicity 
of  suits  to  accomplish  what,  under  the  ruling  of  the  Supreme 
Court  heretofore,  could  as  well  be  done  in  one. 

This  Court,  in  a  long  series  of  decisions,  has  defined  the  limits 
of  the  jurisdiction  of  the  different  Courts  under  the  Constitution, 
and  that  jurisdiction  is  now  well  settled  and  imderstood;  for  no 
light  cause  should  it  be  interfered  with.  We  think  the  Court 
decided  ri^tly  in  holding  that  a  suit  to  enforce  a  mechanic's  lien 
was  not  a  special  case.  U  there  ever  was  room  to  doubt  the  pro- 
priety of  that  decision,  the  evil  of  overturning  it  would  be  greater 
Aan  to  abide  by  it 

NoEToiY,  J.  delivered  the  opinion  of  the  Court — Cops,  C.  J. 
and  Cbookbb^  J.  concurring. 

The  provision  of  our  State  Constitution,  that  County  Courts 
shall  have  jurisdiction  in  special  cases  as  the  Legislature  may  pre- 
scribe, was  copied  from  the  Constitution  of  the  State  of  New  York. 
The  Judges  of  the  Court  of  Appeals  of  that  State  are  about  equally 
divided  as  to  the  proper  meaning  of  the  provision.  One  portion 
consider  that  it  is  the  purpose  of  the  Constitution  to  confer  upon 
the  Supreme  Court,  which  corresponds  to  our  District  Court,  gen- 
era jurisdiction  in  all  cases  properly  cognizable  in  Courts  of  Law 
and  Equity,  without  specially  designating  them;  and  also  to  au- 
thorize the  Legislature  to  confer  upon  County  Courts  lurisdiotion 
in  such  cases  as  the  Legislature  might  think  appropriate  to  that 
tribunal,  and  should  specially  designate.  Another  portion  consider 
that  the  Constitution  intends  only  to  authorize  the  Legislature  to 
confer  jurisdiction  upon  County  Courts  in  cases  which  are  in  their 
character  special,  by  differing  from  those  cases  of  which  the  Su- 
preme Court  would  take  cognizance  by  virtue  of  its  powers  as  a 
Court  of  general  jurisdiction.  (Arnold  v.  Rees,  18  K.  T.  57.) 
Hie  latter  is  the  view  taken  by  the  Supreme  Court  of  this  State. 
(Parsons  v.  The  Tuolumne  County  Water  Co.,  6  Cal.  43 ;  Brock 
V.  Bruce  ei  aL,  5  Id.  279.)    In  these  cases  our  Supreme  Court  say : 
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^  The  *  special  cases/  therefore,  must  be  confined  to  such  new  cases 
as  are  the  creation  of  statutes,  and  the  proceeding?  under  which 
ai^  unknown  to  the  general  framework  of  Oourts  of  Common  Law 
and  Equity/'  There  remains  difficultji  however,  in  determining 
what  are  such  special  cases. 

It  is  a  maxim  that  there  can  be  no  right  without  a  remedy;  and 
it  is  not  easy  to  imagaine  any  new  case  in  which  a  right  should  be 
conferred  by  statute,  for  which  a  mode  of  enforcing  it  would  not  be 
found  in  the  general  framework  of  the  C!ourts  of  Common  Law 
and  Equity.  In  New  York,  some  of  the  Judges,  who  held  that 
these  special  cases  must  be  in  their  character  different  from  those 
falling  within  the  cognizance  of  Courts  of  general  jurisdiction, 
have  nevertheless  concurred  in  holding  that  a  proceeding  for  die 
partition  of  land  and  an  action  to  foreclose  a  mortgage  were  sf  ~  "ial 
cases.  (Arnold  v.  Rees,  cited  above ;  Dovhleday  v.  Heath,  16  N.  Y. 
80.)  And  in  our  State  the  same  has  been  decided  in  regard  to  pro- 
ceedings in  insolvency.    (Harper  v.  Preelon,  6  CaL  76.) 

The  lien  of  a  machanic  upon  a  house  and  the  ground  on  which 
it  stands,  as  security  for  the  amount  due  to  him  for  work  done  and 
materials  furnished  in  building  the  house,  irrespective  of  any  con- 
tract for  such  a  lien,  is  the  ''creation  of  statute,"  and  the  pro- 
ceedings to  enforce  it  as  provided  by  the  law  of  this  State  as 
amended  in  1861,  '^are  tmknown  to  the  general  framework  of 
Courts  of  Common  Law  and  Equity,"  if  any  proceedings  can  be. 
They  are  commeticed  by  petition,  and  not  by  complaint  and  sum- 
mons. No  summons  or  other  process  is  issued,  but  in  their  place  a 
notice  is  published  for  all  persons  interested  to  come  in  and  par- 
ticipate; and  all  the  other  steps  are  calculated  to  dispose  of  the 
matter  in  a  summary  way^  and  with  the  least  delay  and  expense. 
In  these  respects  they  are  substantially  identical  with  the  proceed- 
ings in  insolvency.  The  right  and  the  remedy  are  peculiar,  and  we 
can  conceive  of  no  case  that  could  be  considered  "  special,"  if  this 
is  not 

It  is  said,  however,  that  the  point  has  been  decided  the  other 
way  in  the  case  of  Brock  v.  Bruce  (cited  above).  We  think 
there  is  a  radical  difference  between  that  case  and  this.  By  the 
law  as  it  stood  when  that  case  was  decided,  the  mechanics'  lien 
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ooold  onlj  be  enforced  by  an  aetdoxi ;  and  the  Court  put  the  decision 

expressly  upon  the  ground  that  the  mecbanie  could  enforce  his 

i^^  to  compensation  for  his  work  and  materials  bj  suit  in  Courts 

of  general  jurisdiction,  and  that  the  lien  was  a  species  of  moiigage 

added  by  statute^  which  followed  the  debt,  and  might  be  enforced 

in  the  same  actioii.    In  the  law,  as  it  now  stands,  the  debt  and  the 

Uea  are  expressly  squurated:  the  former  to  be  enforced  by  an 

action,  of  oouLrse,  either  in  the  District  Court,  or  before  a  Justice 

of  the  Peace ;  the  latter  by  a  special  proceeding  in  the  County 

Court  only.      The  debt,  which  would  exist  if  there  were  no 

Mechanics'  Lien  Law,  may  be  enforced  like  any  other  debt — by 

actiosi  in  a  proper  Court    The  lien  is  a  peculiar  right,  existing 

only  by  the  statute,  and  which  the  same  statute  provides  must  be 

enfoioed  by  a  special  prooeeding  whoOy  separate  from  the  d^ 

This  case  falls  within  the  definitioa  of  ^^  special  cases,"  as  ^ven  in 

the  case  of  Brock  v.  Bruce  et  dL  (6  OaL  279),  but  is  not  within 

the  effect  of  that  decision. 

If  the  term  '^ special  cases"  in  the  Constitution,  means  such 
cases  as  the  Legislature  may  see  fit  to  assign  to  the  jurisdiction  of 
County  Courts  by*q>ecial  designation,  without  regard  to  thmr 
peculiar  character,  then  of  course  the  County  Court  had  jurisdie- 
tioB  of  the  case  under  consideration,  as  such  jurisdiction  is  di- 
rectly given  by  the  seventh  section  of  the  Mechanics'  Lien  Law 
as  amended  in  1861. 

Our  ooncluflioQ  is,  that  under  either  view  of  the  proper  meaning 
of  the  term  '^  special  cases  '^  in  the  Constitution,  the  provision  to 
enforce  a  mechanic's  lien  under  the  law  as  amended  in  1861,  is  a 
special  case  of  which  the  L^slature  might  properly  give  jurisdic- 
tion to  the  County  Courts  imder  the  Constitution. 

The  judgment  is  therefoie  xeversed,  and  the  cause  remanded  for 
further  proceedings 
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THE  PEOPLE  i;.  ADAM  LINIT. 

Ilk  aa  takdlctmeat  for  larceny  la  ttealins  coin,  dM  nm«  ■irtcluwe  of  proof  Ui 
lAcatlflcatlag  tbe  property  la  not  required  at  tn  other  speelee  of  property ;  and 
tn  nieh  case  It  U  proper  that  the  Jnry  ehoald  be  left  to  determine  from  all 
tlie  testimony  and  all  the  clrcuAstances,  whether  the  coin  proved  to  haTO  been 
atolen  waa  the  saae  as  that  charged  In  the  Indictment 


Appeal  from  the  Court  of  Seesionsi  Oitj  and  Ooimty  of  San 
FranciacOb 

The  defendant  waa  indicted  for  stealing  mtj-ioxa  pieces  of 
gold  coin  of  the  lawful  currencj  of  the  United  States,  of  the  vahio 
of  twenty  dollars  each,  being  of  the  denomination  of  double- 
eagles.  He  waa  found  gniltj,  sentenced^  and  from  the  judgment 
of  the  Court  appeals. 

Henry  B.  Janes,  tor  Appellant 

There  is  an  entire  variance  between  the  description  of  the  money 

in  the  indictment  and  the  proof. 

This  Court  has,  in  terms,  decided  what  the  description  of  money 
must  be  In  an  indictment  for  larceny.  (People  v.  BeU,  14  Oal. 
101.)  In  all  material  averments,  the  proof  and  the  description  in 
the  indictment  must  correspond,  even  although  the  averments  of 
the  indictment  are  unnecessary.  (Koscoe's  Cr.  Ev.  102;  State 
V.  Hughes,  1  Swan,  262;  2  Russ.  on  Crimes,  109.) 

When  a  specific  coin  is  described,  the  proof  must  show  the  lar- 
ceny of  some  one  or  more  of  the  specific  coins  charged  to  have 
been  stolen.  (Burr,  on  Cr.  Ev.  171,  186,  667;  1  Stark.  Ev.  491, 
499,  note;  Whart.  Cr.  L.  162;  Barb.  Id.  2d  Ed.  187.) 

Proof  that  property  is  of  the  same  kind  with  that  lost  is  insuflS- 
cient.  The  larceny  charged  of  a  "gray  horse,"  is  not  sustained 
by  proof  of  the  larceny  of  a  "gray  gelding."  (Hooks  v.  The 
State,  4  Ohio,  350.)  The  larceny  of  "money"  is  not  sustained 
by  proof  of  the  larceny  of  bank  notes.''  (Prior  v.  The  Com- 
monwealth, 2  Darm.  298.) 

Nathan  Porter,  for  Bespondent 
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CsooKSR,  J.  delirered  the  opinion  of  the  Court — Copb,  C.  J. 
and  NosTOH;  J.  concurring. 

The  defendant  was  indicted  for  the  crime  of  grand  larceny  in 
stealing  gold  coin.  On  the  trials  the  defendant  asked  the  Court  to 
instruct  the  jury  as  follows:  Ist  That  if  the  jury  find  from 
the  evidence  that  the  prosecution  has  failed  to  identify  the  money 
described  in  the  indictment,  as  it  is  there  described,  they  must  acquit 
the  defendant  2d.  That  the  mere  statement  of  a  sum,  is  not  a 
sufficient  identification  of  the  money  described  in  the  indictment  to 
warrant  a  verdict  of  guilty.^'  The  Court  instructed  the  jury  as 
asked,  with  this  explanation :  '^  That  the  jury  must  be  satisfied  from 
all  the  testimony  that  the  money  referred  to  by  the  witness  Wil- 
liamson, in  the  alleged  admission  of  the  defendant  to  her,  was  the 
same  mon^,  or  a  part  of  the  same  money,  described  in  the  indict- 
ment— that  that  would  be  a  sufficient  identification,  without  a 
more  specific  identification  of  the  money  taken ;  *^  and  the  defendant 
excepted  to  this  qualification  of  the  instructions  as  asked  by  him. 
There  is  no  error  in  this  qualification  of  the  instructions*  Coin 
is  not  capable  of  the  same  specific  description  and  identification  as 
other  property,  and  therefore  the  same  exactness  in  proof  cannot 
be  had.  It  is  therefore  proper  that  the  jury  should  be  left  to  deter- 
mine, from  all  the  testimony  and  all  the  circumstances,  whether.the 
coin  proved  to  have  been  stolen  was  the  same  kind  of  coin  as  that 
changed  in  the  indictment;  and  if  several  kinds  are  stated  in  the 
iodictment,  then  the  proof  should  show  that  one  or  more  of  such 
kinds  were  among  the  kinds  of  coin  stolen. 

It  IS  also  urged  that  the  mere  confession  of  the  defendant  is 
insufiicient,  without  other  proof  of  the  fact,  that  a  crime  had  been*: 
committed.  The  weight  of  the  authorities  is  in  favor  of  the  doe- 
trine  that  the  prisoner's  confession  alone  is  sufficient  to  warrant  a 
conviction ;  while  some  cases  hold  that  the  corpus  delicti  at  least 
must  be  proved  by  other  evidence.  (1  Phillip's  Ev.,  C.  H.  &  E.'s 
Notes,  532,  541.) 

Ill  the  present  case,  there  was  sufficient  evidence  to  show  that  a 
larceny  had  been  committed,  and  that  the  prisoner  was  in  all  prob- 
aMli^  the  person  who  committed  it,  independent  of  his  confessicma. 
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This  objection  i&  therefore  orerruled.    There  is^as  alai>  suffim^t 
evidence  to  show  that  the  offense  was  committed  within  the  juxis* 
diction  of  the  Court  that  tried  the  case. 
The  judgment  is  therefore  affirmed. 


NEELT  V.  TTAGLEE. 

Wbki  a  legal  notice  la  eerred  bj  nail,  the  dlitaaee  wlikh  It  tsaVela  la  a  qin»> 
tion  of  fact  to  be  determined  by  proof. 

The  law  fixing  the  distances  from  the  different  Connty  Beate  to  the  Capital, 
State  Prison,  and  Asylum,  refers  only  to  the  distances  for  which  mileage  shall 
be  allowed  to  Sheriffs^  County  Treasnrers,  etc^  and  has  no  applleatfon  itb  tiie 
•errlce  of  legal  notices. 

The  statement  or  representation  of  an  agent,  made  at  the  time  of  a  transac- 
tion which  Is  within  the  scope  of  hla  authority,  la  eyidence  against  the  prin- 
cipal himself. 

When  an  agent's  letters  hare  been  adopted  or  acted  upon  by  the  yrladpalt  tbay 
become  admissible  in  eyldence  against  the  principal* 

Appkai.  from  the  Third  Judicial  District^  Santa  Clara  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

W.  W.  Stow,  for  Appellant 

^'  The  declarations  or  admissions  of  an  agent^  made  in  r^rd  to 
a  transaction  already  past,  but  while  his  agency  for  a  similar  pTU> 
pose  still  continues,  will  not  bind  the  principal.'*  (  See  a  similar  letter 
in  Webher  y.  Marshall,  19  Cal.  453;  and  see  this  case  subse- 
quently decided  on  the  ground  and  principle  above  laid  down.) 
Thallhimer  v.  BrincJcerhof  (4  Wend.  894),  was  decided  on  this 
principle,  and  Judge  Marcy  quotes,  with  approbation,  Bentham  v. 
Benson  (GoVs  N.  P.  46),  as  follows :  "  It  is  not  true  that  when  an 
agency  is  established,  the  declarations  of  an  agent  are  admitted 
in  evidence  merely  because  they  are  his  dedarations ;  they  are  only 
evidence  when  they  form  a  part  of  the  contract  entered  into  l^ 
the  agent,  on  the  behalf  of  his  principal,  and  in  that  simple  oaae, 
they  beoome  admissible.'*     (Fairlie  v.  Hastings,  10  Veaey,  128 ; 
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see  City  Bank  of  B.  v.  Baieman,  7  H.  &  John.  104,  108;  19 
Pict  220;  3  Day,  491,  496;  8  Mete  142;  Laughom  v.  AXtmdt, 
4  Tannt  511.)    The  law  is  too  well  settled  to  admit  of  a  doubt. 

0.  T.  Rffhmd,  for  Reapondent   , 

In  the  letter^  Janea  does  no  say  ^*  our  arrangement  about  the 
cattle  uHis/^  but,  ^^our  arrangement  is/'  as  follows:  This  contract 
or  letter  is  signed  by  him,  as  Naglee's  agent  He  was  acting  for 
Naglee;  he  was  making  the  contract  then.  He  was  not,  as  appel- 
lant now  contends,  telling  what  the  arrangement  had  been.  He 
spds  nothing  of  a  former  contract,  but  was  at  the  date  of  that 
iostnmieiit,  malring  the  contract  itself.  Prom  the  evidence,  it  will 
appear  that  what  defendant  calls  admissions  of  the  agent^  were 
made  dum  fervet  opu8,  and  that  exhibit  Na  6,  being  the  contract, 
iru  made  during  that  time,  and  was  in  fact  res  gestoB.  (See  1 
QrecnL  11»-126;  Story's  Agen<gr,  184,  185;  9  Oal.  266.)  The 
ease  in  19  CaL  463,  referred  to  by  defendant^  is  not  in  point  In 
thai  case^  the  agreement  was  as  a  fact,  made  before  the  letter  of 
Hammond  was  written;  and  the  letter  shows  on  its  face  that  it 
Inferred  to  a  prior  transaction,  .and  was  written  as  evidence  of 
sod  prior  agreement. 

Cbocksb,  J.  delivered  the  opinion  of  the  Court — Copb,  0*  J. 
and  KoBTON,  J.  concurring. 

This  waa  an  action  upon  an  account  for  work  and  labor  per* 
fenned  bj  the  plaintiff  and  his  wife,  for  goods  sold,  money  paid, 
etc.  The  case  waa,  by  stipulation  of  the  parties  and  order  of  tho 
Oemrt,  referred  to  a  referee  to  take  the  testimony  and  report  the 
itme  to  the  Court  The  referee  took  the  testimony,  duly  reported 
the  same,  the  Court  filed  its  findings  therein  in  favor  of  the  plain- 
tiff, and  judgment  waa  rendered  accordingly,  from  which  the  de* 
fendant  appeala. 

The  stipulation  of  the  parties  provides  that  five  days'  notice  of 
tlie  time  and  place  of  taking  the  testimony  by  the  referee  should 
be  pven  to  the  parties.  The  referee  resided  at  San  Joafi,  and  the 
testimony  was  taken  there,  while  the  defendant's  attorney  resided 
at  San  Francisco.    A  proper  notice,  specifying  the  time  and  place 
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of  taking  the  testimony,  was  duly  deposited  in  the  post-office  at 
San  Jose,  postage  paid,  directed  to  the  defendant's  attorney  at 
San  Francisco,  seven  days  before  the  time  fixed.  The  defendant 
did  not  appear  at  the  taking  of  the  testimony ;  and  when  the  case 
came  before  the  Court,  upon  {he  testimony  as  reported  by  the 
referee,  the  plaintiff  moved  for  judgment  upon  the  pleadings  and 
testimony,  which  was  opposed  by  the  defendant,  who  objected  to 
the  Court's  considering  any  part  of  the  testimony,  on  the  ground 
that  he  was  not  present  when  it  was  taken,  and  proper  notice  had 
not  been  given.  On  the  hearing  of  this  motion,  the  plaintiff  intro- 
duced a  witness  who  testified  that  he  knew  the  distance  between 
San  Jose  and  San  Francisco,  and  that  the  distance  by  the  United 
States  mail-route  is  afout  forty-eight  or  fifty  miles.  The  defend- 
ant, however,  contended  that  the  distance  was  to  be  ascertained  by 
the  Statute  of  1858,  defining  the  legal  distances  from  each  county 
seat  to  the  Capital,  Lunatic  Asylum,  and  State  .Prison ;  that  by 
that  act  the  legal  distance  from  San  Jos6  to  San  Quentin  was  fixed 
at  eighty  miles,  and  the  distance  from  San  Francisco  to  the  latter 
place  was  fixed  at  twelve  miles,  leaving  the  legal  distance  from  San 
Jos6  to  Sail  Francisco  at  sixty-eight  miles,  which,  at  twenty-five 
miles  per  day,  would  require  three  instead  of  two  days  for  the 
traveling  time  of  the  notice.  The  Court  overruled  the  defendant's 
objection,  and  he  now  assigns  this  action  of  the  Court  as  error. 

The  act  referred  to  by  the  defendant  declares  that  the  distances 
established  by  it,  are  the  legal  distances  for  which  mileage  shall  be 
allowed  for  County  Treasurers  settling  their  accounts^  for  convey- 
ing the  insane  to  the  State  Asylum,  and  to  Sheriffs  for  transporting 
prisoners  to  the  State  Prison,  and  it  therefore  has  no  application 
to  the  question  before  the  Court.  The  distance  between  San  Job6 
and  San  Francisco  was  a  fact  to  be  determined  by  proper  evidenoe ; 
and  sadi  evidence  was  introduced  by  the  plaintiff,  establishing  it 
at  forty-eight  to  fifty  miles.  This  evidence  shows  that  the  notice 
was  served  in  due  time,  and  the  Court  therefore  properly  overruled 
the  defendants  objection. 

Among  other  evidence  reported  by  the  referee  was  the  following 
letter  to  the  plaintiff^  writtenbj  Janea^  the  defendant's  agent^  to  wit : 
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San  Francisco,  December  Ist,  1860. 
Mr.  BoBKBT  Neklt — ^Dear  Sir :  Our  arrangement  about  cattl% 
hogB)  and  poultry,  on  Naglee's  place  in  San  Jose,  occupied  by  you, 
ifl  as  follows:  Eor  taking  care  of  the  same,  you  are  to  have  half 
the  jHToduce  and  increase,  ITaglee  furnishing  the  feed  and  service 
of  hvUs,  etc. — you  doing  all  the  labor.     Yours,  etc., 

H.  P.  Janes, 
Agent  for  H.  M.  Naglee. 

The  defendant  moved  the  Court  below  to  strike  out  this  letter 
from  the  testimony,  on  the  ground  that  it  was  a  mere  declaration  or 
admiasioii  made  by  the  agent  after  the  agreement  stated  in  the 
letter  was  made,  and  therefore  not  admissible.  The  Court  over* 
ruled  this  motion,  and  this  is  also  assigned  for  error. 

The  general  rule  is  that  the  statement  or  representation  of  an 
tigent^  at  the  tima  of  a  transaction  which  is  within  the  scope  of  his 
authority^  is  evidence  against  the  principal  himself,  in  consequence 
of  the  lejpd  relation  between  principal  and  agent.  (1  Phillip's  Ev. 
C.  H.  &  £.'«  Notes,  507.)  But  when  an  agent  has  said  or  writ- 
ten anything  relative  to  a  transaction  which  is  past  and  completed, 
the  question  of  the  admissibility  of  the  agent's  declaration  without 
calling  the  agent  depends  on  the  point  whether  the  making  of  such 
a  statement  was  within  the  scope  of  the  agent's  authority.  (Id. 
513.)  When  an  agent's  letters  have  been  adopted  or  acted  upon 
by  the  principal,  they  become  admissible  against  him,  for  the  prin- 
cipal's conduct  raises  the  inference  that  the  letters  were  written 
within  the  scope  of  the  agent's  authority.     (Id.  516.) 

From  the  terms  of  this  letter  it  would  seem  to  relate  to  a  present 
contract  then  put  in  writing.  The  words  are,  "  our  agreement  is 
as  follows,"  not  was,  which  would  have  been  the  word  used  had  the 
writer  referred  to  an  agreement  previously  made.  The  writing  is 
therefore  to  be  considered  as  the  agreement  itself,  and  not  as  an 
admission  merely  of  some  prior  contract  The  authority  of  the 
agent  to  make  such  an  agreement  on  behalf  of  the  defendant  is  not 
Asputed.  The  evidence  shovTS  further  that  the  plaintiff  afterwards 
exhibited  to  the  defendant  his  account,  which  included  the  matters 
to  which  this  letter  relates,  and  he  made  no  objection  to  it,  but 
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promifled  to  send  Mm  the  money  from  San  Francisco,  where  he 
was  going  the  next  day.  It  appears  also  that  one  Fox,  on  behalf  of 
the  plaintifF,  asked  the  defendant  for  a  settlement  of  the  plaintiff's 
accounts  with  him,  and  for  a  division  of  the  stock  and  ponltry,  to 
which  the  defendant  replied  that  he  was  not  prepared;  but  he 
made  no  objection  as  to  the  right  of  the  plaintiff  to  a  division. 
From  this  evidence  it  would  seem  that  the  defendant  must  have 
known  of  the  agreement  referred  to  in  the  letter,  and  that  he  had 
adopted  or  acquiesced  in  it.  It  is  clear,  however,  that  the  Court 
did  not  err  in  overruling  this  motion  of  the  defendant. 
The  judgment  is  therefore  affirmed. 


THE  PEOPLE  V.  GAUNT. 

Tarn  gnuDtliis  of  eontlniuinees  rarta  rery  niicli  la  the  diicrctian  of  tkt  Court 

twlow,  and  It  to  only  In  cases  where  that  discretton  has  been  abused,  that  tbe 

Supreme  Court  will  rerlew  Its  action. 
An  affldarlt  for  a  contlnnance  shonld  state  that  the  facts  expected  to  be  proTod 

by  the  absent  witness,  cannot  be  prored  by  any  other  witness. 
The  ease  of  the  PmpU  t.  Onimoood   (tO  CaL  141),  as  to  cbalienflns  Jvors, 

affirmed. 

Appsiai.  from  the  Eleventh  Judicial  District^  Placer  Oountj* 
The  facts  are  stated  in  the  opinion  of  the  Court 
Hereford  &  Williams,  for  Appellant 

If  error  he  committed  in  the  case  (that  is  a  criminal  case),  this 
Court  will  not  undertake  to  say  whether  the  defendant  was  injured 
or  not  In  the  case  of  The  People  v.  Stewart  (7  Cal.  144)  the 
Court  say:  "  It  is  enough  for  us  to  know  it  might  have  been  dif- 
ferent'* In  the  case  of  People  y.  Yharra  (17  Cal.  171)  flie 
Court  say:  "  When  error  is  shown,  the  burden  of  establishing  its 
immateriality  rests  upon  the  party  in  whose  favor  itwas  committed/* 
In  People  v.  Williams  (18  Cal.  194)  the  Court  say:  "If  any 
error  intervenes  in  the  proceeding,  it  is  presumed  to  be  injurious 
ta  the  prisoner." 

Certainly  error  intervened  in  this  case;  if  so,  the  case  should  be 
reversed,  and  the  case  of  The  People  v.  Oatewood  reversed. 
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(7.  /.  HiUyer,  for  BcBpondeat 

As  Hie  jurors  challenged  did  not  sit  in  the  case,  and  as  the  jury 
was  completed  and  accepted  by  defendant  without  exhausting  his 
peremptory  challenges,  he  cannot  avail  himself  of  any  exception  to 
the  ruling  of  the  Court  upon  the  challenges  for  cause.  (People 
V.  Oatewood,  20  CaL  146;  People  v,  Knickerbocker,  1  Parker^s 
CrinL  802;  Freeman  y.  The  People,  4  Denio,  31;  Stewart  ▼. 
ITie  State,  8  Eng.,  18  ArL  741-743.) 

The  People  y.  Oatewood,  which  is  precisely  in  point,  is  fully 
sustained  by  the  other  cases  cited,  in  each  of  which,  the  facts  an 
ahooet  identical  with  those  of  the  case  at  bar. 

Cbockjsk,  J.  delivered  the  opinion  of  the  Court — Kobton,  J« 
concurring. 

The  defendant  in  this  case  was  indicted  and  tried,  in  the  County 
of  Placer,  for  the  crime  of  murder,  and  was  convicted  of  man- 
slau^ter.  The  case  was  first  set  for  trial  July  22d,  1862,  but  was 
continued  until  the  next  (October)  Term^  on  the  application  of  the 
defendant,  on  the  ground  of  the  absence  of  material  witnesses.  At 
the  October  Term^  when  the  case  was  called  for  trial,  the  defend- 
ant again  moved  for  a  continuance,  on  the  ground  of  the  absence 
of  8(Hne  of  his  witnesses;  the  Court  overruled  the  motion,  and  this 
is  assigned  as  error. 

Hie  trial  was  set  for  October  81  st,  1862.  The  subpena  bean 
date  October  13th ;  was  issued  to  the  Sheriff  of  Santa  Clara  Counly, 
and  was  served  by  him  on  two  of  the  three  witnesses  October  27th, 
m  that  county,  the  return  showing  that  the  other  witness  was  not 
found.  The  affidavit  of  the  defendant,  on  which  the  n^otion  for  a 
continuance  was  founded,  set  forth  that  he  expected  to  prove  hj 
these  witnesses  the  character  of  the  deceased  —  that  he  was  a  quar- 
relsome man,  etc. —  and  that  these  facts  were  known  to  the  defend- 
ant; and  further  states  "that  he  does  not  know  of  any  other  wit- 
nesses by  whom  he  can  prove  the  facts  aforesaid  as  f uUy  as  by  the 
said  witnesses.^  This  matter  of  granting  and  refusing  continuance 
rests  very  much  in  the  discretioti  of  the  Court  below ;  and  it  is  only 
in  cases  where  that  discretion  has  been  abused  that  this  Court,  will 
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review  their  actioxL  We  see  no  abuse  of  that  discretion  in  the 
present  case.  It  is  necessary  in  applications  of  this  kind  to  show 
that  the  testimony  of  the  absent  witness  is  not  merely  cumulative, 
and  that  the  same  facts  cannot  be  proved  by*  another  whose  testi* 
mony  can  be  procured.  {People  v.  Thompson,  4  Ca).  240;  People 
V.  Qvincy,  8  Id.  89.)  In  this  respect  the  affidavit  is  clearly  in- 
sufficient, for  it  admits  that  the  same  facts  can  be  proved  by  others, 
though  not  in  his  opinion  as  fully  as  by  the  absent  witnesses.  The 
facts  he  states  he  expected  to  prove  by  the  absent  witnessesi  arc 
of  such  a  character  as  would  be  likely  to  be  generally  known  in 
the  community  where  the  deceased  lived;  and  could,  therefore, 
Hardly  be  confin.ed  to  a  few  persons.  There  was,  therefore,  nf» 
error  in  denying  the  continuance. 

During  the  impanneling  of  the  jury,  the  defendant  challenged 
one  Myrick,  who  was  called  as  a  juror,  for  implied  bias.  Three 
triers  were  sworn  to  inquire  whether  the  jurors  challenged  were 
biased  against  the  defendant  During  the  examination  of  the  juror, 
i?everal  questions  asked  by  the  defendant  were  ruled  out  by  the 
Court,  to  which  he  excepted.  The  triers  found  the  challenge  was 
not  true.  Thereupon  the  defendant  challenged  the  juror  peremp- 
torily. Like  proceedings  were  had  as  to  two  other  jurors.  This 
action  of  the  Court  is  also  assigned  for  error.  The  statute  gave 
the  defendant  twenty  peremptory  challenges,  only  ten  of  which 
were  used  by  him,  thus  leaving  him  ten  peremptory  challenges 
after  the  jury  was  impanneled.  It  is  clear,  therefore,  that  the 
defendant  suffered  no  injury  by  the  ruling  of  the  Court  upon  these 
questions,  and  it  is  therefore  unnecessary  to  determine  whether 
such  ruling  was  erroneous  or  not  (TAe  People  v*  Oatewood,  20 
CaL  147.) 


THE  PEOPLE  V.  EBNER  et  oL 

Thb  erlnid  of  falie  Imprisonment  !•  not  a  felony  under  the  laws  of  this  State. 
It  tl^e  indictment  be  for  a  misdemeanor,   the  defendant  may   appear  and   plead 

by  attorney,  a£d  the  trial  may  be  bad  In  his  absence. 
In  an  indictment  for  a  misdemeanor,  if  the  defendant  appear  and  offer  to  plead 

by  attorney,  the  Conrt  has  no  power  to  enter  hie  default  and  declare  him 

leeognisanoe  forfeited. 
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Appsai*  from  the  Sixteenth  Judicial  Distnct^  Amador  Countj. 
The  facta  are  stated  in  the  opinion  of  the  Court 
J.  C.  Ooods  and  /.  W.  Coffroth,  for  Appellants, 

It  is  well  settled  that  the  District  Court  cannot  revise  a  judg- 
ment of  forfeiture  which  has  been  entered  in  the  Court  of  Sessions. 
The  District  Court  has  no  power  to  question  the  regularity  or  legal- 
ity of  such  judgment     (People  y.  Wolf,  16  Cal.  885.) 

In  this  case  the  appellants  do  not  question  the  correctness  of  the 
opinion  in  the  case  of  People  ▼.  Wolf,  but  they  do  contend  strenu- 
ously Uiat  they  had  a  legal  right  in  the  District  Court,  bs  a  defense 
to  the  action  upon  the  forfeited  recognizance,  to  prove  that  die 
defendant  Eeilbron  waa  present  by  attorney  in  the  Court  of  Ses- 
sions when  called. 

Oan  sureties  who  are  sued  in  the  District  Court  upon  a  recogni- 
zance forfeited  by  the  Court  of  Sessions  make  any  defense  to  the 
aeticm! 

The  District  Court  would  surely  not  be  revising  the  judgment 
of  forfeiture  entered  l^y  the  Cburt  of  Sessions  by  hearing  testi- 
mony of  witnesses  to  prove  that  the  defendant  (for  whose  appear- 
ance the  sureties  became  responsible)  was  dead  at  the  time  of  for- 
feiting the  recognizance,  and  consequently  unable  to  appear  and 
answer  the  indictment  If  such  testimony  would  be  a  defense  for 
the  sureties,  why  may  they  not  plead  any  l^al  cause }  In  thid 
ease  it  is  admitted  that  the  defendant  was  charged  with  a  misde- 
meanor, and  that  he  appeared  by  coimsel  when  called  for  arraign- 
ment Having  thus  appeared,  appellants  contend  that  it  was  a 
good  and  sufficient  defense  to  the  action  in  the  District  Court 

Cbockeb,  J.  delivered  the  opinion  of  the  Court -^Copb,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  upon  a  forfeited  recognizance,  executed  by  the 
defendants  as  sureties  for  one  A.  Heilbron,  for  his  appearance  to 
answer  to  an  indictment  for  the  crime  of  false  imprisonment  On 
the  trial  the  plaintiff  introduced  in  evidence  the  record  of  the  Court 
of  8essi(Hia  of  Amador  County,  in  which  the  indictment  was  pend- 
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ingy  relating  to  the  default  of  the  party  charged  with  the  offense, 
which  showed  that  when  the  case  was  called  the  defendant  Heil- 
bron  appeared  by  attorney,  though  not  in  person,  and  tendered  to 
the  Court  a  plea  of  not  guilty  to  the  indictment;  but  the  Court 
refused  to  accept  the  plea,  and,  on  motion  of  the  District  Attorney, 
he  was  three  times  called  at  the  window  of  the  court-house,  and 
not  appearing  in  person  his  default  was  entered,  and  his  recogni- 
zance declared  forfeited.  The  defendants  in  this  action,  upon  the 
production  of  this  record,  insisted  that  the  defendant  in  the  indict^ 
ment  had  a  right  to  appear  and  plead  to  it  by  attorney,  and  that 
his  personal  presence  was  not  necessary — ^the  offense  charged  being 
a  mere  misdemeanor,  and  not  a  felony;  but  the  Court  below  over- 
ruled their  objection  and  rendered  judgment  for  the  plaintiffs, 
from  which  the  defendants  appeal. 

Sec  259  of  the  Oriminal  Practice  Act  provides  that:  "If  the 
indictnient  be  for  a  felony,  the  defendant  must  be  personally  pres- 
ent; but  if  for  a  misdemeanor,  his  personal  presence  is  unneces- 
sary, and  he  may  appear  upon  the  arraignment  by  counsel"  Sec 
320  also  provides:  "If  the  indictment  be  for  a  misde;Tieanor,  the 
trial  may  be  had  in  the  absence  of  the  defendant;  but  if  for  a 
felony,  he  must  be  personally  present"  So,  also,  Sec  415  provides 
that  in  cases  of  misdemeanor  the  verdict  may  be  rendered  in  the 
absence  of  the  defendant  A  forfeiture  must  be  strictly  proved. 
The  record  discloses  that  the  Court  of  Sessions  had  no  power  or  au- 
thority to  enter  a  default,  or  to  declare  the  recognizance  forfeited. 

The  judgment  is  therefore  reversed,  and  the  Court  below  is 
directed  to  dismiss  the  action. 


ELLIS  V.  HULL  et  aL 

Whu  tm  appeal  is  taken  ta  the  Bnprtme  Court  from  a  jndgmeDt,  by  filing 
notice  of  appeal  and  undertaking,  and  the  appeal  li  afterwards  diemlBsed  by 
the  Sopreme  Oonrt  for  ttllnre  of  the  appellant  to  eend  np  a  tranecrlpt*  the 
•nretlei  are  llahle  on  the  nndertakSng  on  appeaL 

AppEAii  from  the  Seventh  Judicial  District,  Solano  Counly. 
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On  the  twenty-fourth  day  o£  December,  1861,  judgment  was 
rendered  in  the  County  Court  of  Solano  County  in  fa\or  of  Ellis 
against  Hull  &  Hull  for  three  hundred  and  fifty-one  dollars  and 
fifty-three  cents  damages,  and  for  one  himdred  and  four  dollars 
and  fifty  cents  costs.  On  the  twenty-third  day  of  January,  1862, 
the  defendants  appealed  to  the  Supreme  Court,  and  the  defend- 
ants W.  Long  and  S.  W.  Long,  as  sureties,  signed  the  undertaking 
on  appeaL  On  the  twelfth  day  of  April,  1862,  the  Supreme  Court 
dismissed  the  appeal,  because  the  transcript  had  not  been  filed. 
This  action  was  brought  on  the  undertaking  on  appeal.  The  Court 
gave  judgment  for  plaintiff,  and  defendants  appealed. 

M.  A.  Wheaton,  for  Appellants. 

SvHin  (6  Hays  and  0.  W.  McMurtry,  for  Respondent 

Cbocksb,  J.  delivered  the  opinion  of  the  Court — TTobtoit,  J. 
eoncurring. 

This  is  an  action  upon  an  undertaking  on  appeal,  and  the  tm\j 
groond  of  error  assigned  is  that  no  appeal  had  been  taken^  and 
therefore  that  the  undertaking  was  without  consideration.  The 
evid€Sioe  snatains  the  findings  of  the  Court  that  an  appeal  had  been 
tal^n,  which  was  dismissed  by  the  Supreme  Court  with  costs,  on 
the  ground  of  the  failure  of  the  appellants  to  file  the  transcript 
The  objection,  therefore,  is  not  wdl  taken. 

The  judgment  ia  afSrmed. 


THE  PEOPLE  tK  LEET. 

Statute  «f  1861,  requfMng  real  estate,  In  actions  to  recoTcr  taxes,   to  be 
deaerlbed  in  the  complaint  with  the  same  particularity  as  in  actions  oX  eject- 
ment  only  a|»pllee  to  actiona   In   which   the   zeal  eetata   Is   made   a   party 
defendant. 
b  an  assessment  for  taxes,  a  descrlptfon  of  a  tract  of  land  by  name  la  soffldent 

the  complaint  arers  that  the  property  was  duly  assessed  *  by  an  Assessor 
•r  a  dlstrlet  or  oonnty  thamlag  ft],  it  is  not  neceMntry  to  farther  ater  that  the 
Vfop^  was  ■Itaate^jFit^Mi  tl^  J«riBdl<^^ii  ^  ^m  A$mmof.j.       .i  ; 

▼oi..  XXIIIw^ll 
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Appbai«  from  the  Eleventh  Judicial  Di&trict,  Placer  County- 
The  facts  are  stated  in  the  opinion  of  the  OourL 
W.  H.  Bullock,  for  Appellant 

The  description  is  defective.  The  description  of  the  real  estate 
is,  "Forks  House  Ranch";  the  number  of  aores  is  not  stated; 
the  complaint  does  not  state  that  it  is  inclosed;  it  does  not  state 
whether  there  are  any  buildings  on  the  ranch,  or  any  improve- 
mente. 

There  is  no  allegation  that  the  property  assessed  in  is  Tovmship 
No.  6.  This  is  fatally  defective.  Assessors  in  Placer  County  are 
elected  in  each  township.  Unless  the  property  was  in  Township 
Xa  6,  Spear  had  no  power  or  authority  to  assess  it  The  com- 
plaint should  show  clearly  the  authority  of  the  Assdesor.  There 
are  no  presumptions  in  his  favor.  (Laehman  v.  Clark,  14  OaL 
138;  Ferris  v.  Coover,  10  Id.  632;  People  v.  Pico,  20  Id.  596.) 

The  description  of  the  property  at  Michigan  Bluffs  is  as  follows : 
'^  Stone  buildings  on  the  south  side  of  Main  Street/'  etc.  This  is 
insufficient;  each  building  should  be  separately  assessed,  because 
they  may  belong  to  different  owners,  or  they  may  be  sold  to  differ* 
ent  persons,  and  each  would  have  the  right  to  pay  the  takes  on  his 
own  property.  Several  buildings  could  not  be  sold  in  a  lump  for 
taxes;  such  a  tax  deed  would  convey  no  title.  This  is  a  plain 
principle,  applicable  to  all  taxation;  itns  principle  was  decided  in 
the  case  of  Terrill  v.  Oraves  (18  CaL  149).  The  assessment  should 
show  that  the  tax  was  on  the  improvements,  and  not  <m  the  lane' 
itself.    (Hall  v.  Downing,  18  CaL  619.) 

Jo.  Hamilton,  for  Bespondent 

Cbooxxr,  J«  delivered  the  opinion  of  the  Ooort — NoBTOir,  J. 

concurring. 

This  is  an  action  to  recover  delinquent  taxes  levied  upon  prop- 
erty assessed  to  the  defendant  in  the  year  1862,  under  the  Bevenue 
Law  of  1861  and  the  amendments  thereto.  The  defendant  de- 
murred to  the  complaint  09  the  ground  that  it  did  not  state  laffir 
cieot  faets  to  oonstitats  a  cause  of  action;  thai  the  Oourt  bad  ao 
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jurifidiction  of  the  subject  of  the  action;  that  there  was  a  mis- 
joinder of  parties ;  and  that  it  was  ambigaous  and  uncertain.  And 
a  q^cial  demurrer  on  behalf  of  the  real  estate,  which  was  made 
a  party,  was  also  interposed,  that  it  did  not  state  facts  sufficient 
to  oonstitate  a  cause  of  action  against  the  real  estate.  The  Court 
sustained  the  demurrer  as  to  the  real  estate,  and  overruled  it  as  to 
the  defendant,  Leet;  and,  no  answer  having  been  filed  within  the 
time  fixed  by  the  Court,  a  final  judgment  was  rendered  against  the 
defendant  for  the  amount  of  the  taxes  and  costs,  from  which  the 
defendant  appeals. 

No  appeal  having  been  taken  on  behalf  of  the  plaintifFs,  the 
action  of  the  Court  in  sustaining  the  demurrer  as  to  the  real  es* 
tate  cannot  be  reviewed. 

The  appell«mt  alleges  as  error^  that  the  description  of  the  real 
estate  is  defective  and  insufficient,  and  the  Court  erred  in  not 
sustaining  his  demurrer  for  that  reason.  It  is  doubtful  whether 
the  appellant  has  the  right  to  raise  this  objection  here,  under  the 
peculiar  circumstances  of  this  case.  The  Statute  of  1861  author- 
izes suit  to  be  brought  against  the  '^person  so  delinquent,  and 
against  the  real  estate  and  improvements  assessed  so  delinquent,'^ 
etc;  and,  in  making  the  real  estate  a  party,  it  requires  that  it 
shall  be  described  with  the  same  particularity  as  in  actions  of 
ejectment;  but  no  description  seems  to  be  required,  except  for  the 
purpose  of  identifying  the  real  estate  as  a  party.  (Stat,  of  1861, 
482,  Sec  40.)  The  demurrer  filed  on  behalf  of  the  real  estate 
having  been  sustained,  and  no  amendment  having  been  made, 
the  real  estate  ceased  to  be  a  party  to  the  action ;  and  the  reason 
for  a  particular  description  ceased  to  have  any  force,  as  no  judg- 
ment could  be  or  was  entered  against  it. 

StiH,  however  this  may  be,  we  think  the  description  is  sufficient 
One  tract  is  described  as  die  '*  Forks  House  Ranch,  valued  at 
$1,500 ;  said  ranch  situated  about  twelve  miles  north  and  easterly 
from  Michigan  Bluffs,  about  one  and  a  half  miles  southerly  and 
easterly  from  Damascus.''  This  is  a  sufficient  description,  as  held 
in  the  cases  of  Castro  v.  OiU  (5  Cal.  42)  and  Totmt  v.  Howell 
(14  Id.  467).  A  description  of  a  tract  of  land  by  name  is  suffi- 
cient^ as  it  is  presumed  that  the  tracts  and  the  extent  of  its  bound- 
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aries,  is  well  known  by  the  name.  The  neoct  piece  is  deaeribed  as 
a  ^' house  and  lot  on  the  north  3ide  of  Main  Street,  Michigan 
BIuflFs,  occupied  by  A.  Ferguson  as  a  tin  shop,  valued  at  $400/' 
This  is  clearly  sufficient  to  identify  it  The  last  is  a  "  stone  build- 
ing on  the  south  side  of  Main  Street,  Michigan  Bluffs,  between 
Tyler's  and  Levin  &  Hefter's,  valued  at  $2,700/'  This  is  also 
sufficient  to  identify  the  tract    This  objection  is  therefore  overruled. 

It  is  also  objected,  that  the  complaint  avers  that  the  property 
was  assessed  by  the  District  Assessor  of  Township  No.  6,  and  it 
does  not  aver  that  tfie  property  is  in  that  township.  The  complaint 
avers  that  the  property  was  duly  assessed  by  the  District  Assessor ; 
and  this  is  all  that  is  required  by  the  statute,  which  prescribes  the 
form  of  the  complaint  in  such  actions.  If  it  was  not  properly 
assessed,  and  there  was  any  fraud  in  the  assessment,  the  defendant 
should  have  set  forth  the  facts  in  an  answer. 

It  is  also  contended  that  the  complaint  should  show  that  each 
building  was  separately  assessed.  The  statute  does  not  require 
any  such  statement  in  the  complaint;  and  if  it  did  the  complaint 
in  this  case  sufficiently  states  it,  in  averring  the  separate  sums  the 
property  was  valued  at  The  objection  that  the  personal  property 
assessed  is  not  sufficiently  described  in  the  complaint,  is  untenable, 
as  was  held  in  The  People  v.  Eastman,  decided  at  the  present 
teraL  The  total  amount  of  taxes  claimed  exceeds  two  hundred 
dollars,  and  the  District  Court  therefore  had  jurisdiction  of  the 
case.  If  the  properly  assessed  included  any  public  lands  belong 
ing  to  the  United  States,  and  therefore  exempt  from  taxation,  that 
fact  should  have  been  stated  in  an  answer.  The  complaint  does 
not  show  it,  and  the  question^  therefore^  oould  not  be  nosed  by 
demurrer. 

The  judgment  is  affirmed. 
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GREWELL  V.  WALDEN  ei  dL 

IteB  plalatlfl  IB  aa  actum  may  bara  th«  placa  of  trial  changed  npmi  a  ptopm 
ahowlss  made  ander  tlie  twentj-flrit  aectlon  of  tha  Pracdca  Act,  and  it  la  arror 
in  the  Court  to  refnae  it. 

IB  pleading;  it  la  the  ultimate  and  not  the  prohatiTe  fticta,  which  ehonld  bt 
averred  ;  and  it  ia  error  in  the  Conrt  to  ezelnde  e?idanee  offered  to  eatatdlik 
the  probative  facta,  although  they  are  not  averred  In  the  eomplaint. 

Apfxai.  from  the  Fifth  Judicial  Distriot^  San  Joaquin  County. 
The  facts  are  stated  in  the  opinion  of  the  Court 
M.  O.  Cobb,  for  Appellant 

Appellant  contends  that  if  appellant's  vendors  had  been  owners 
of  the  land  upon  which  the  wood  was  cut,  and  out  of  possession^ 
and  defendants  had  entered  without  title,  and  cut  and  carried  away 
the  wood,  the  right  to  the  wood  may  he  shown  by  showing  title  to 
the  land  from  which  it  was  cut,  and  this  without  any  allegation  of 
title  to  the  land  in  the  complaint 

In  support  of  this  proposition  in  the  Court  below,  the  appellant 
relied  upon  Halleck  v.  Mixer  (16  Cal.  574).  Strange  to  say,  the 
defendants  in  support  of  their  doctrine  that  appellant  could  not  go 
into  the  question  of  title  to  the  land,  not  even  the  possession^ 
without  an  all^ation  of  title,  etc.,  relied  with  equal  confidence 
upon  the  same  case.  Unfortunately,  the  complaint  set  out  in  this 
ease  (Halleck  v.  Mixer),  and  whidi  was  demurred  to^  gives  the 
def^idants  some  justification  for  taking  this  ground. 

As  the  appellant  understands  that  case,  the  Court  simply  say, 
that  where  the  title  to  personal  property  sought  in  a  replevin  suit 
depends  upon  the  plaintifPs  title  to  land,  it  does  not  vitiate  the 
complaint  to  set  out  in  it  the  land  title.  This  case  does  not  decide 
diat  this  must  be  d<me.  Defendants  do  not^  or  rather  did  not^ 
dispute  the  law  of  this  case  but  said  in  all  cases,  where  the  right  to 
personalty  is  derived  from  realty,  the  title  to  the  realty  must  be  set 
oat  in  the  complaint  expreseis  verbis. 

The  appellant  has  examined  the  authorities  dted  1^  the  Ooortfai 
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HcMeeh  v.  Mixer,  and  also  those  cited  by  counsel  for  appellants  in 
the  same  case;  in  none  was  the  question  raised  whidi  has  been 
raised  on  this  point  of  pleading;  in  nearly  all,  however,  it  may 
fairly  be  inferred  that  the  title  to  real  estate  was  incidentally 
tried  tinder  the  personal  action  of  replevin  or  trover,  without  any 
express  averment  having  been  made^  as  to  the  title  in  the  com- 
plaint {Samds  v.  Pfeiffer  et  al.,  10  Cal.  258;  Rockwell  r. 
Sanders,  19  Barb.  4Y3;  Harlan  v.  Harlan,  15  Penn.  507;  Brown 
V.  Sax,  Y  Cow.  95 ;  BaJcer  v.  Wheeler,  8  Wend.  505 ;  Wiv^ale  r. 
Smith,  20  Me.  28Y;  Dawi  v.  Early,  13  HI.  192;  Heath  et  al. 
V.  Ro88,  12  Johns.  140.) 

In  replevin,  a  general  allegation  that  plaintiff  is  the  owner  of 
the  property,  is  sufficient  under  the  New  York  Code,  from  which 
we  have  copied  literally.  (Heine  v.  Anderson,  2  Duer,  318;  sec 
also,  Vogel  v.  Bahcoch,  1  Abb.  Pr.  176 ;  Hunter  v.  Hudson  River 
Ins.  Co.,  20  Barb.  501 ;  1  Whittaker's  Prac.  738 ;  1  Van  Sant- 
voord^s.  Plead.  279.) 

The  Court  erred  in  not  granting  appellant  a  change  of  venue. 
TheKew  York  Code,  Sec.  126,  is  similar  to  our  own  in  this  respect. 

No  point  was  made  in  the  Court  below  by  counsel  for  defendants 
as  to  the  sufficiency  of  the  affidavit  in  this  case.  The  only  point 
was  fts  to  the  Courtis  having  any  discretion  in  such  a  case;  the 
plaintiff  having  elected  his  tribunal.  In  local  actions,  where  the 
plaintiff  in  the  first  instance  is  compelled  to  bring  his  action  within 
a  certain  jurisdiction,  the  Courts  have  entertained  motions  for  a 
change  of  venue  on  the  part  of  plaintiff,  on  the  ground  of  conven- 
ience <rf  witnesses.  (Inter.  Assur,  Co.  v.  Sweetland,  14  Abb.  Pr. 
240.) 

As  between  plaintiff  and  defendant  in  such  motions,  in  ITew 
York  the  Courts  have  laid  it  down,  as  a  general  principle  govern- 
ing applications  of  this  nature,  that. the  place  of  trial^^houldbein 
tlie  county  where  the  principal  transactions  between  the  parties  oc- 
curred, and  where  it  appears  the  largest  number  of  witnesses  who 
know  anything  of  the  transaction  sued  upon,  reside.  (Jordan  v. 
Garrison,  6  How.  6;  People  v.  Wright,  5  Id.  23;  Goodrich  v. 
VafhderhUt,  7  Id.  467;  Hinchman  v.  Butler,  Id.  462;  Mason 
V.  Brawn,  6  Id.  481;  S  Whittaker's  Prac.  8d  Ed.  251.) 
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Our  Statute  is  broad  enough  to  cover  the  discretion  asked  for. 
Hall  &  Scaniker,  for  Bespondents. 

The  general  nje  as  to  allegation  of  title  in  an  action  strictly  per- 
sonaly  at  common  law,  cannot  be  doubted ;  and  it  is  not  necessary 
^t  tKe  evidence  of  the  title  should  be  stated.  But  all  that  is 
churned  here,  on  these  points  by  the  respondents,  is  that  they 
should  have  been  put  upon  notice  by  a  general  allegation  that  the 
appellant  was  the  owner  or  in  possession  of  the  land  from  which  the 
wood  was  severed.  The  defendants  would  then  have  put  that  fact 
in  iasue  by  a  denial. 

The  ease  of  HaUeck  v.  Mixer  establishes  the  following  proposi- 


1.  That  if  it  appears,  whether  on  the  face  of  the  complaint  or 
under  the  proofs,  that  the  plaintiffs  title  to  the  wood  rests  upon  his 
title  to  the  land,  and  at  the  time  of  the  cutting  of  the  wood  he  is 
not  in  possession,  but  the  defendant  is,  claiming  the  land  adversely 
under  color  of  title,  the  action  of  replevin  cannot  be  maintained, 
because  the  Court  will  not  determine  the  land  tide  in  the  personal 
action. 

3.  But  in  other  cases  proof  is  admissible  of  title  to  the  land,  as 
the  means  of  showing  title  to  the  wood ;  that  is,  where  the  title  to 
the  wood  is  founded  on  the  title  or  possession  of  the  land,  and  the 
defendant  is  a  mere  intruder  or  trespasser. 

8.  But  in  such  case,  in  order  to  admit  proof  of  the  plaintiffs 
title  or  possession  of  the  land,  such  title  or  possession  must  be 
alleged,  because  the  title  to  the  chattel  is  inseparably  connected 
with  the  right  to  the  land,  and  because  it  is  that  upon  such  proof 
the  right  of  recovery  rests. 

The  defendants  did  not  deny  in  the  Court  below  that  the  Court 
had  a  discretionary  power  to  order  a  change  of  venue;  but  the 
defendants  claimed  that  the  proof  upon  the  affidavits  did  not  justify 
the  Court  in  making  the  order,  for  the  reason  that  the  convenience 
of  parties  and  of  witnesses  would  not  be  subserved,  but  rather 
hindered  thereby. 

'So  such  rule  as  that  sought  to  be  sustained  by  the  eases  dted 
in  New  Yoik  has  been  recognized  in  this  State;  and  your  Honors 
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wonld  not  disturb  thB  action  of  th«  Court  below  nnless  it  was  appa- 
rent that  its  discretion  had  been  grossly  abused. 

Cbockeb^  J.  delivered  the  opinion  of  the  Court — Noeton,  J. 
concurring. 

This  is  an  action  brought  in  San  Joaquin  County  to  recover  the 
possession  of  a  quantity  of  cord  wood^  allied  to  have  been  taken 
from  the  plaintiff's  possession  in  Stanislaus  County,  and  then  de- 
tained in  the  County  of  San  Joaquin.  The  defendant  recovered 
judgment^  from  which  the  plaintiff  appeals. 

The  plaintiff,  after  issue  joined,  moved  the  Court  for  a  change  of 
venue  to  Stanislaus  County^  alleging  in  his  affidavit  that  his  right 
to  the  wood  depended  upon  his  title  and  possession  of  the  land  from 
which  the  wood  was  cut^  which  lay  in  Stanislaus  County,  and  that 
the  convenience  of  witnesses,  seventeen  of  whom  are  stated  to  be 
residents  of  Stanislaus  County,  required  a  change  of  the  place  of 
trial  to  the  latter  county.  He  also  states  good  reasons  why  he 
commenced  the  action  in  San  Joaquin  Coixnty,  to  wit :  the  necessity 
of  procuring  the  immediate  possession  of  the  wood  before  it  oould 
be  removed  beyond  his  reach  to  some  other  part  of  the  State.  Ko 
opposing  affidavits  appear  to  have  been  filed.  The  Court  denied 
the  application,  and  this  is  assigned  for  error.  We  see  no  good 
reason  why  the  plaintiff  in  an  action  may  not  have  the  place  of 
trial  changed,  upon  a  proper  showing,  equally  with  the  defendant. 
There  is  nothing  in  the  statute  forbidding  it  Sec  21  of  the  Prac- 
tice Act  provides  that  ^^The  Court  may,  on  motion^  change  the 
place  of  trial  in  the  following  cases,''  etc.  It  does  not  confine  this 
motion  to  the  defendant^  but  leaves  it  open  for  both  parties.  As  a 
general  rule,  the  action  should  be  commenced  in  the  county  where 
the  defendants  reside;  but  if,  after  the  issues  are  made  up,  and 
each  party  knows  the  facts  necessary  to  be  proved,  the  plaintiff 
should  find  that  the  convenience  of  his  witnesses  requires  that  the 
trial  should  be  had  in  some  other  county,  where  the  cause  t>f  action 
arose,  and  where  his  witnesses  reside,  he  is.  certainly  as  much 
entitled  to  a  change  as  the  defendant  would  be  under  the  same  cir- 
cumstances, and  he  should  not  be  denied  that  right  because  he  has 
brought  ^s  action  in  the  county  where  the  defendants  reside,  or 


§UPEE3ttEJ  COUET — JULY.  TERM,  186«.        1 3fi9 

Orevell  .«.  WaidfB. 

where,  the .  personal  property  in  controversy  may  happen  to  be 
found.  The  present  case  ehoyxn  the  importance  of  thns  establishing 
the  rale.  The  plaintiff  fitads  his  property  in  San  Joaqnin  County, 
and  to  prevent  its  being  carried  away  beyond  his  reach,  or  being 
converted  by  the  tiespasiBcr,  he  Commenced  his  suit  in  that  coulity 
to  recover  its  possession.  But  the  property  was  taken  from  his  pes- 
fiessioh  in  Stanislaus  County,  where  the  act  was  committed  which 
forms  the  gravamen  of  the  action,  and  where  it  is  presumed  the 
witnesses  reside  who  Imow  the  facts.  The  Court  therefore  erred  in 
refusing  to  ehaiige  the  place  of  trial 

During  the  trial  the  plaintiff  called  a  witness,  and  offered  to 
prove  by  him  thaf  he  owned  the  land  upon  which  the  wood  inqtkes- 
ti(ni  was  cut,  and  sold  the  wood  to  the  plaintiff,  and  put  the  follow- 
Jng  question  to  the  witness:  '^  Who  was  the  owner  and  in  possession 
of  the  land  upon  which  the  wood  in  question  was  cut  and  tajcen 
away  Iq^  the  .defendants  ?"  The  defendants  objected  to. the  ques- 
tion, because  it  was  inquiring  into  the  title  of  land,  and  the  plain- 
tiff had  made  no  allegation  of  such  title  in  his  complaint.  The 
Court  sustained  the  objection,  and  excluded  all  evidence  relating  to 
the  title  or  possession  of  the  land  on  which  the  wood  was  cut. 
After  the  plaintiff  had  closed  his  testimony,  the  defendants  moved 
for  a  nonsuit,  on  the  ground  that  the  plaintiff's  title  to  the  wood 
depended  upon  the  title  of  his  vendors  to  the  land  upon  which  the 
wood  was  cut,  and  no  such  fact  of  title  was  averred  in  the  com- 
plaint, or  proved.  The  Cpurt  granted  the  nonsuit,  and  these 
rulings  of  the  Court  are  assigned  as  error. 

The  Court  erred  in  excluding  the  evidence,  and  in  granting  the 
nonsuit  on  the  ground  stated.  In  discussing  the  rules  of  pleading 
this  Court  say,  in  the  case  of  Oreen  v.  Palmer  (16  OaL  411) : 
''To  illustrate  this,  let  us  suppose  an  ultimate  fact,  upon  the  estab- 
lishment of  which  the  claim  or  defense  depends,  and  that  the 
establishment  of  this  fact  depends  upon  the  establishment  of  three 
or  four  prior  facts,  which  being  established  proves  this.  It  is  the 
ultimate  fact,  and  not  the  prior  or  probative  facts,  which  should  be 
set  forth."  To  apply  this  rule  to  the  present  case.  The  ultimate 
fact  to  be  established  here  is  the  ownership  of  the  wood,  when  it 
was  taken  away  by  the  defendants.    The  establishment  of  this  fact 
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depends  upon  establishing  the  ownership  and  possession  of  the  land 
from  which  it  was  severed.  These  latter  are,  therefore^  but  pro- 
bative facts,  and  need  not  be  set  forth;  bnt  the  ultimate  fact, 
to  wit:  the  ownership  of  the  wood  being  stated,  it  is  sufficient. 
The  principle  that  the  owner  of  the  land  is  entitled  to  the  wood  cut 
from  it,  where  there  is  no  other  person  in  possession  of  the  land, 
holding  adversely  in  good  faith  under  claim  and  color  of  title,  was 
fully  established  in  the  case  of  Hdlieck  v.  Mixer  (16  Cal.  674), 
and  a  similar  principle  had  been  sustained  by  this  Court  in  the  case 
of  Sands  v.  Pfeiffer  (10  Cal.  263).  It  is  true  that  in  the  case  of 
HdUecJc  v.  Mixer  the  facts  relating  to  the  ownership  and  possession 
of  the  land  by  the  plaintiffs  were  fully  set  fortB  in  the  complaint, 
and  there  is  no  impropriety  in  making  the  averments  in  that 
manner;  but  it  is  not  essential  that  they  should  be  so  stated  in 
order  to  admit  the  proof  of  such  facts. 

The  j^udgment  is  therefore  reversed^  and  the  oaufle  remanded 
for  further  prooeedino. 
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FRANKLIN  V.  STATE  BOARD  OF  EXAMINERS. 

TBI  OonsCltotioB  dow  not  ImpoM  uiy  Umltmtloii  vpoD  tho  amoimt  •(  Btato 
ladtbtfidn^w  wbleb  naj  te  crcatoA  bf  tiM  LiflaUtvM  In  case  of  war,  to  vapel 
iBTaalon  or  aopprcai  taifQrreetlon. 

Thi  political  departmont  of  the  State  GoTemment  la  the  aole  Judge  of  the  ei- 
latcoee  of  war  or  Ineorreetlon  ;  and  whan  It  declarea  either  of  theoe  emergenclea 
to  cslat,  Ita  action  la  not  rabjeet  to  verlav,  ar  Uabla  to  ba  controlled  b|  Um 
JadlcUl  department  of  the  SUta. 

I 

Appxlax  from  the  Sixth  Judicial  Districti  Sacramento  County. 

On  the  twenty-first  day  of  August,  1863,  John  Franklin  filed 
hiB  petition^  in  which  he  set  forth  that  on  the  twenty-fifth  day 
of  NoYember,  1861,  he  became  an  enlisted  soldier  in  Company 
H  of  the  second  regiment  of  cavalry,  California  Volunteers, 
and  on  the  twenty-fifth  day  of  July,  1863,  was  honorably 
discharged  from  service,  and  that  on  the  eighteenth  day  of 
August,  1863,  he  requested  the  Board  of  State  Exam- 
iners to  audit  and  allow  his  claim  for  five  dollars  ,per 
month  during  his  period  of  service  un^er  the  Aet  of  Apr^l 
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27thy  1868,  and  that  said  board  refased  to  audit  and  allow  his 
claim. 

The  District  Court  denied  the  application  for  a  mandamus,  and 
from  this  judgment  the  petitioner  appealed. 

George  Cadwalader,  for  Appellant 

In  case  of  war,  invasion,  or  insurrection,  there  is  no  limitati<m 
on  the  power  of  the  Legislature  to  create  a  State  debt  exceeding 
$300,000.  (The  People  v.  Rogers,  18  Cal.  159;  Oal  State 
Telegraph  Co.  v.  Alta  Telegraph  Co*  22  Id.  898;  Nogues  ▼. 
Douglass,  7  Id.  66.) 

The  recognition  by  the  Legislature  of  either  war,  invasion,  or 
insurrection,  is  a  determination  of  a  question  of  fact  solely  and 
exclusively  confided  in  the  Legislature.  (Hoiuton  v.  Moore,  6 
AVheat  1;  Martin  v.  Mott,  12  Id.  29;  Luther  v.  Borden,  7 
How.  1.) 

P.  M.  Pixley,  Attorney-General,  for  Bespondents. 

OitocKBK,  J.  delivered  the  opinion  of  the  Court- — Nortoit,  J. 
concurring,  and  Cops,  C.  J.  concurring  specially. 

This  is  an  applieation  for  a  mandamus  to  compel  the  defendants 
to  audit  and  allow  a  claim  to  the  bounty  of  five  dollars  per  month 
allowed  by  the  Act  of  April  2Yth,  1863,  entitled  "An  Act  for  the 
Helief  of  the  Enlisted  Men  of  the  California  Volunteers  in  die 
Service  of  the  United  States.''  The  Court  below  refused  the  manr 
damus,  and  the  plaintiff  api)ealB. 

The  respondents  contend  that  the  act  in  question  violates  the 
eighth  article  of  the  State  Ccmstitution,  and  is  therefore  void.  The 
portion  of  the  article  applicable  to  the  present  case  reads  as  follows : 
^^  The  Legislature  shall  not  in  any  manner  create  any  debt  or  debts, 
HabQity  or  Habilitiee,  whidi  ahdl  singly  or  in  the  aggregate  with 
any  previous  debts  or  liabilities,  exceed  tiie  sum  of  $300,000,  except 
in  ease  of  war,  to  repel  invesioB  or  suppress  insurrection,''  etc,  etc. 
The  set  in  question  provides  for  the  creation  of  a  debt  whidi  may 
nmoont  to  $600,000;  and  it  is  admitted  that  the  indebtedness  of 
the  State,  at  the  time  of  the  passage  of  the  law,  greatly  exoeeded 
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the  constitutional  limit  of  $800,000.  These  facts  would  render 
the  act  iuYalidy  unless  it  is  saved  by  the  ezeception  in  Art  8. 

It  is  contended  by  the  appellant,  that  the  present  condition  of 
the  nation  is  evidence  that  the  exigency  exists  provided  for  by  the 
exception,  and,  therefore,  the  act  is  valid ;  while,  on  the  other  hand, 
the  respondents  insist  that  there  is  nothing  in  the  condition  of  our 
National  affairs  which  authorizes  the  law.  In  argaing  this  question, 
various  oonstnictions  of  this  exception  have  been  snggested:  One 
is,  that  the  power  of  the  Legislature  to  create  debts  is  unlimited 
only  in  cases  where  a  war  exists  in  the  State,  or  where  there  is  an 
invasion  or  threatened  invasion  of  the  State ;  or  where  there  is  an 
insurrection  within  its  boundaries.  Another  is,  that  it  applies  in  all 
cases  where  a  war  or  insurrection  exists  in  any  part  of  tfie  United 
States,  or  there  is  an  invasion  or  threatened  invasion  of  any  territory 
within  the  National  jurisdiction.  It  is  also  claimed  that  it  applies 
only  to  repelling  invasions  of  the  State,  or  suppressing  insurrections 
within  its  bounds  in  time  of  war.  We  do  not  deem  it  necessary  to 
investigate  this  question,  or  to  attempt  to  give  an  exact  or  definite 
construction  of  l^e  terms  thus  used  in  the  Constitution.  The  evi- 
dent intention  was  to  impose  limitations  upon  the  general  power  of 
the  Legislatmre  to  create  debts,  leaving  them  free^  however,  from 
such  restrictions  in  great  emergencies  caused  by  a  war,  an  invasion, 
or  an  insurrection.  In  such  cases,  the  Legislature  should  be  left 
free  to  exercise  their  judgment  and  discretion  upon  the  subject,  an- 
swerable alone  to  the  people  for  any  abuse  of  the  power.  The  exist- 
ence of  the  enveigenoy  calling  for  the  exercise  of  the  power  is  purely 
a  political  question,  and  the  Legislature,  as  the  body  in  whom  the 
political  power  of  the  State  is  vested,  are  the  sole  judges  as  to  the 
existence  of  such  emergency.  It  is  the  exercise  of  a  purely  politi- 
cal power,  upon  a  political  subject,  in  no  manner  of  a  judicial  char- 
acter, and  it  is  not,  therefore,  subject  to  review,  or  liable  to  be 
controlled  by  the  judicial  department  of  the  State.  The  Legisla- 
ture is,  therefore,  the  proper  judge  of  the  construction  to  be  given 
to  the  Constitution  upon  this  subject 

In  the  exercise  of  thdr  rightful  authority,  they  have  decided  tha^ 
the  exigency  has  arisen  demanding  the  exercise  of  the  power,  and 
they  have  directly  declared  that  the  object  of  the  law  and  the  d«bt 
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created  by.it,  is  "to  aid  in  repelling  invasion,  suppressing  insur- 
rection, enforcing  the  laws,  and  preserving  and  protecting  the 
public  property; "  and  this  decision  cannot  be  reviewed  or  tet 
aside  by  this  Court 

In  'the  case  of  LiUher  v.  Borden  (7  How.  U.  S.  1),  it  was  held 
that  the  decision  and  determination  of  matters  of  a  political  charac- 
ter by  the  jlxecutive  or  Legislative  departments  of  the  (Government, 
was'binding  on  every  other  department,  and  oould  not  be  questioned 
by  a  judicial  tribunal.  The  dangers  and  difficulties  whichi  would 
grow  out  of  tbe  adoption  of  a  contrary  rule  are  there  clearly  and 
ably  pointed  out  The  Kational  Constitution  declares  that  Con- 
gress shall  have  pow^  "to  provide  for  calling  out  the  milij^^  to 
•execute  the  laws  of  the  Union,  suppress  insurrections,  and  repel 
invasions;"  and  Congress,  by  the  Act  of  1,795,  provided  "that 
whenever  the  United  States  shall  be  invaded,  or  be  in  danger  of 
invasion  from  any  foreign  nation  or  Indian  tribe,  it  shall  be  law;ful 
for  the  President  of  the  United  States  to  call  forth  such  number 
of  the  militia  of  the  State  or  States  most  convenient  to  the  place  of 
danger  as  he  may  judge  necessary  to  repel  such  inva^iu''  It  was 
held  that  tihis  power  to  provide  for  repelling  invaaions  includes  the 
power  to  provide  against  the  attempt  and  danger  of  invasion,  as  the 
necessary  and  proper  means  to  effectuate  the  object.  It  waa  also 
held  that  although  the  power  is  in  its  terms  limited  and  confined  to 
oases  of  actual  invaaion,  or  of  imminent  danger  of  invasion,  yet  the 
authority  to  decide  whether  the  exigency  has  arisen  belongs  eizdu- 
sively  to  the  President,  and  that  his  decision  is  conclusive  upon  all 
other  persons.  There  is  no  provision  iot  any  appeal  from  the  de- 
cision of  the  President     (Martin  v.  Matt,  12  Wheat  19.) 

But  even  if  it  was  necessary  for  this  Court  to  decide  whether  or 
not  war  estists  in  the  country,  and  that  the  emergency;  had  arisen 
justifying  the  exercise  of  the  power,  there  is  sufficient  in  the  condi- 
tion of  our  National  affiairs  to  sustain  the  position  that  the  emer- 
gency existed  which  justified  the  Legiidature  in  passing  the  law.  It 
is  a  matter  of  public  history  that  eleven  of  the  State  Governments 
have  orgisinized  a  new  confederacy  of  States,  which  they  have  called 
the  "Confederate  States  of  America,"  and  under  this  new  but  un- 
ddnstituitioiud  oiganizMion  they  have  levied  war.  against  the  United 
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States,  and  for  nearly  thr6e  years  have  prosecuted  direct  and  open 
hoetflitdea  against  the  National  and  many  of  the  State  QoYem- 
ments,  ivith  all  the  means  in  their  power.  These  hostilities  eon- 
Btitnte,  both  in  law  and  fact,  war.  The  fact  that  an  insurrection 
exists,  and  that  these  hostilities  aro  conducted  by  persons  owing 
allegiance  to  the  National  Government,  who  arc  therefore  rebels 
and  traitors,  renders  it  none  the  less  a  war.  One  part  of  the  con- 
stitutional definition  of  treason  is,  that  it  consists  ^^  in  levying  war 
against  them,"  that  is,  the  United  States.  It  is  none  the  less 
treason  because  the  rebels  have  levied  war  under  a  pretended 
national  organization.  A  traitor  cannot  escape  the  punishment  of 
his  crime  by  adding  thereto  the  offense  of  creating  or  acting  under 
a  governmental  organization,  and  committing  his  treasonable  acts 
imder  its  pretended  authority.  Still,  however  this  may  be,  the 
hoBtilitiee  in  which  the  nation  is  engaged  are  none  the  less  war, 
whether  carried  on  against  traitors  or  not. 

The  fact  that  the  rebels  have  never  invaded  this  State  can  make 
no  difference;  for  they  are  waging  war  against  the  nation^  of  which 
the  State  is  a  component  part,  and  which  we  are  equally  interested, 
with  each  and  all  the  other  States,  in  sustaining.  Whatever  affects 
any  one  part  of  the  nation  equally  affects  us.  The  success  or  defeat 
of  the  National  Oovemment  is  equally  our  success  and  defeat.  It 
is  therefore  the  duty  of  the  State  to  aid  the  National  Government, 
when  necessary,  to  the  full  extent  of  its  means  and  ability.  The 
Legislature  is  the  sole  judge  of  this  necessity,  and  the  extent  to 
iiliich  aid  should  be  rendered. 

Not  only  does  the  public  history  of  the  times  establish  the  fact 
of  the  existence  of  war,  but  various  acts  of  Congress  providing  the 
means  for  prosecuting  it,  and  the  proclamations  of  the  President 
of  the  United  States,  especially  those  of  September  22d,  1862,  and 
January  1st,  1863,  recognize  the  existence  of  war,  and  prescribe 
rales  regulating  it.     (12  U.  S.  Stat,  at  Large,  1267-1269.) 

Our  conclusion  is,  that  the  law  in  question  is  constitutional,  and 
that  the  Court  below  erred  in  refusing  the  mandamus.  The  order 
to  that  effect  is  therefore  reversed,  and  the  Court  below  is  directed 
to  order  a  m/mdamus  to  issue,  as  prayed  for  by  the  plaintiff. 
Teu'  xxiiir-ia 
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Cope,  C.  J. — ^I  concur  in  the  judgment,  upon  the  ground  that 
the  exigencies  contemplated  by  the  Constitution  are  matters  of  the 
existence  of  which  the  Legislature  is  the  sole  judge. 


GATEWOOD  V.  MoLAUGHLIN. 

Trb  rigbt  to  a  mining  claim  npon  the  imblle  fauitft  reata  vpon  pomumkm  dttly, 
and  a  sala  by  parol  bj  one  In  poMettion  aeeompantod  bf  a  ttaaate  of  pos- 
Msslon,  transfer!  the  title. 

Appeal  from  the  Sixteenth  Judicial  District,  Calaveras  Oomity. 
The  facts  are  stated  in  the  opinion  of  the  Court 
H.  P.  Barber  and  WUliam  8.  Wood,  for  Appellant 
H,  0.  Beaity,  for  Respondent 

Cbookeb,  J.  delivered  the  opinion  of  the  Ooxurt — Nobton,  J. 

concurring. 

This  is  an  action  to  recover  the  possession  of  the  trndiyided  one< 
fourth  of  a  mining  claim.  Both  parties  claim  under  one  Tyson ; 
the  plaintiff  nnder  a  deed  dater  March  25th,1861,and  the  defend- 
ant under  an  alleged  verbal  sale  and  delivery  of  possession  prior  to 
that  date,  by  Tyson  to  one  McCabe,  and  by  McCabe  to  one  Har- 
ris, and  by  Harris  to  the  defendant  On  the  trial,  the  defendant 
'^  offered  to  prove  by  good  and  competent  evidence,  to  wit:  by 
parol,  that  the  plaintiff's  grantor,  prior  to  the  conveyance  made  to 
the  plaintiff,  had  sold  his  interest,  hiring  the  interest  in  centroversy , 
to  one  McCabe;  that  McCabe  afterwards  sold  to  James  Harris; 
that  Harris  sold  to  the  defendant  the  identical  interest  sold  to  the 
plaintiff  by  Tyson,  and  that  the  grantors  of  the  defendant  went  into 
the  possession,  and  they  and  the  defendant  have  held  the  possession 
thereof  to  the  present  time/'  To  this  theplaintiff  objected  that  such 
parol  transfer  was  void  and  not  binding  upon  him,  as  he  claimed 
under  a  deed  duly  acknowledged.  The  Court  sustained  the  objec- 
tion and  ruled  out  the  evidence,  and  this  is  assigned  for  error. 

In  the  ease  of  the  Table  Mountain  Tunnel  Co.  v«  Btranahan 
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(20  Cal.  198),  it  was  held  that  the  right  to  a  mining  claim  rested 
apon  podseasion  onl  j^  and  did  not  amoant  to  an  interest  in  the  land, 
and  therefore  was  not  within  the  Statute  of  Frauds;  and  that  no 
conveyance  other  than  a  delivery  of  the  possession  was  necessary 
to  transfer  the  title  from  one  person  to  another.  And  the  Court 
intimated  a  similar  opinion  in  the  case  of  Jackson  ▼.  Feather  Biver 
Water  Co.  (14  CaL  28).  Under  these  rulings,  which  we  see  no 
good  reason  for  disturbing,  the  Court  dearly  erred  in  rejecting 
the  eridenoe  offered  by  the  defendant. 

The  judgmenl  ia  therefore  reversed,  and  the  cause  remanded 
for  ft  new  triaL 


ZEIOLER  V.  WELLS,  PARQO  k  CO. 

IV  aa  action  acalntt  a  eomnoii  earrltr,  to  rtcoTer  damages  for  the  Ion  of  a 
draft  tlie  meaaora  of  damasaa,  prima  facie,  la  the  amount  due  on  the  same; 
hat  the  defendant  ia  at  llherty  to  reduce  the  damages  hy  proof  of  payment, 
the  InaolTcncy  of  the  maker,  or  any  fact  tending  to  Invalidate  the  aecurlty. 

Ia  aadi  action,  a  complaint  which  doea  not  atate  the  date  of  the  draft,  the 
amonat  for  which  it  waa  drawn,  the  time  wh^  It  waa  payable^  ar  to  whoa 
pajahl%  la  Inaalilelent 

AmtAi*  from  the  Eleventh  Judicial  District,  Placer  County. 

The  facta  axe  stated  in  the  opinion  of  the  Court 

Saunders,  DwineUe,  and  WUkins,  for  Appellant 

Jo.  Hamilton,  for  Respondent. 

CnocKEaK,  J.  delivwed  the  opinion  of  the  Court — 17oBTOir,T« 
concurring. 

This  is  an  action  to  recorer  damages  caused  by  the  failure  of  the 
defendants  to  deliver  a  letter  containing  a  che<^  or  draft  received 
from  the  plaintiff  at  their  office  in  Auburn,  inclosed  in  a  common 
ten-eent  letter  envelope,  issued  by  the  defendants,  directed  to  Louis 
SlosB  ft  Ca,  at  Sacramento.  The  check  in  question  was  draivn  by 
one  JaekaoDy  on  the  defendants  at  Son  Francisco^  and  soon  after 
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the  letter  was  depoeited  with  the  defendants  for  trcnsmission  to 
Sacramento,  Jackson  became  inaolvent  atitd  left  the  country,  leav- 
ing no  funds  in  the  hands  of  the  defendants  for  the  payment  of  the 
check. 

The  original  complaint  was  demurred  to,  and  the  demurrer  was 
sustained.  The  plaintiff  filed  an  amei^ded  complaint,  which  was 
also  demurred  to.  The  Court  overruled  the  demurrer,  and  this  is 
assigned  for  error.  It  is  objected  that  the  complaint  should  have 
averred  that  Jackson  had  sufficient  funds  in  the  hands  of  the  de- 
fendants at  the  time  he  drew  the  draft  to  pay  the  same,  and  that 
the  averment  of  Jackson^s  solvency  at  the  time  is  not  sufficient. 
The  plaintiff  avers  in  his  amended  complaint  that  the  draft  was 
worth  the  sum  of  nine  hundred  and  thirty-four  dollars — the 
amount  he  paid  for  it  Where  property  sued  for  is  a  chose  in 
action,  as  a  bill,  note,  or  other  security  for  the  payment  of  money, 
the  measure  of  damages  is  prima  fade  the  amount  due  on  the 
security ;  the  defendant  being  at  liberty  to  reduce  that  valuation  by 
evidence  showing  payment,  the  insolvency  of  the  maker,  or  any 
fact  tending  to  invalidate  the  security.  (Sedgwick  on.  Damages, 
488.)  We  think  the  statement  of  the  value  of  the  draft  in  the 
complaint  would  be  sufficient,  if  it  had  stated  the  sum  for  which  it 
was  drawn;  but  in  the  absence  of  any  averment  that  it  was  drawn 
for  any  sum,  the  mere  averment  that  it  was  "  valuable,^  or  of  a 
certain  value,  is  insufficient 

It  is  further  objected  that  the  draft  is  not  sufficiently  described 
in  the  amended  complaint  The  description  is  as  follows:  ^^A  val- 
uable draft  or  writing  drawn  by  John  Q.  Jackson  on  Wells,  Fargo 
&  Co.,  at  San  Francisco."  Neither  the  date  or  amount  of  the 
draft  is  stated,  or  the  time  when  it  was  payable^  or  to  whom  it  was 
payable.  The  defendants  were  entitled  to  snob  a  description  as 
would  clearly  identify  the  draft  in  question,  and  in  this  respect  the 
averments  in  the  complaint  are  clearly  insufficient  The  Court 
therefore  erred  in  overruling  the  demurrer. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further 
prooeedingk 
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As  act  €f  Uie  l4«gl8UtQr»  tegallzlns  •sMosmeBti  for  tazM  for  the  flical  yttr 
cndlniT  OD  the  first  day  of  March,  is  not  void  because  the  Constltatlon  pro- 
Tides  that  the  fiscal  year  shall  commence  on  the  first  day  of  Jaly,  but  the  word 
''fiscal"  In  the  act,  may  be  treated  as  surplusage. 

▲  eoDpli^t  In  an  action  to  recover  unpaid  taxes  Is  sufllclent  If  It  avers  "  that 
certain  sums  are  due  for  certain  taxes  levied  In  the  year  1868^  upon  certain 
real  estate  assessed  In  the  year  1868/*  without  sUtlng  that  these  taxes  ^ere 
kfvled  nader  an  aaeessmcnt  ending  on  the  first  day  of  March,  1858. 

ne  addition  of  five  per  cent  Imposed  by  Act  of  1858,  on  the  third  Monday  tai 
October,  upon  the  taxes  ef  delinquents,  may  l>e  recovered  In  the  action,  along 
with  the  unpaid  taxes,  as  well  as  the  cost  of  advertising. 

Where  an  act  of  the  Legislature  provides  that  taxes  which  have  been  remitted 
^  the  Board  of  Supervisors  shall  be  exempt  from  Its  provisions,  It  Is  net 
nseessary  to  aver  In  the  complaint  that  the  taxes  sued  for  have  not  been 
remitted;  hut  that  fact.  If  It  exists,  should  be  pleaded  in  bar  of  the  action. 

Qmrts  have  no  power  to  go  behind  assessments  legalized  and  confirmed  by  an 
act  ef  the  Legtslatnfe,  to  Inqolie  Into  alleged  errors  and  irregularities  In  the 

Appsai.  from  the  Fifteenth  Judicial  District,  Butte  County. 
The  facts  are  Mated  in  the  opinion  of  the  Court 
0.  C.  Pratt,  for  Appellant 

No  assessment  of  taxes  known  to  the  laws  of  California,  whether 
for  State  or  other  purposes,  upon  property,  whether  personal  or 
real,  weore  legalized,  and  confirmed,  and  rendered  valid  and  hind- 
ing  against  the  persons  assessed,  by  the  act  entitled  ^^An  Act 
to  Provide  for  the  Collection  of  Delinquent  Taxes  in  the  Coimty  of 
Butte,''  approved  April  6th,  1861,  That  act  was  special,  and 
confined  in  its  terms  to  assessments  of  taxes  upon  property  for  the 
fiscal  years  ending  on  the  first  days  of  March  for  the  respective 
years  1858, 1859,  and  1860*  There  is  no  fiscal  year  known  to  the 
laws  of  California,  ending  on  the  first  day  of  March  in  any  year. 
Sec. 8,  Art  11  of  the  State  Constitution,  provides  that  '^  the  fiscal 
year  shall  commence  on  the  first  day  of  July;"  and  as  a  conse- 
quence, no  fiscal  year  can  end  on  the  first  day  of  March. 

The  'complaint  counts  upon  a  supposed  cause  of  action  under  the 
special  act  approved  April  5th,  1861,  t^hich  professes  only  to 
legilise  the  aaaessments  of  taxes  for  **  fiscal  years  ^  ending  at  par- 
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ticular  and  impossible  dates  under  the  Constitution;  and  it  would 
be  equaDy  faulty  if  the  facts  contained  in  it  were  those,  provided 
for  in  the  general  act  on  the  same  subject,  approved  May  17th, 
1861.  (See  Stat  1861,  92,  471.)  Both  provide  for  rendering 
valid  that  which  never  had  entity  of  any  kind. 

Oeorge  Cadwalader,  also  for  Appellant. 

F.  M.  Pixhy,  Attorney-General,  for  Bespondent; 

Obookieb,  J.  delivered  the  opinion  of  the  Court  —  NoBTOir ,  J. 
concurring. 

This  is  an  action  to  recover  delinquent  taxes,  brought  under  an 
act  entitled  ^^An  Act  to  Provide  for  the  Collection  of  Delinquent 
Taxes  in  the  County  of  Butte,"  approved  April  5th,  1861  (Stat. 
1861,  92).  The  defendant  demurred  to  the  complaint,  the  Court 
overruled  the  demurrer,  the  defendant  declined  to  answer,  and 
judgment  was  rendered  accordingly  against  him,  from  which  he 
appeals. 

Section  1  of  the  act  in  question  legalizes  and  confirms  the  as- 
sessment for  taxes  on  all  property  ^'  for  the  fiscal  year  ending  on 
the  first  day  of  March,  1858,  and  for  the  fiscal  year  ending  on 
the  first  day  of  March,  1859,  and  for  the  fiscal  year  ending  on  the 
first  day  of  March,  1860."  The  appellant  insists  that  no  assess- 
ments for  taxes  were  legalized  by  this  act,  because,  as  he  contends, 
there  is  no  fiscal  year  known  to  the  laws  of  California  ending  on 
the  first  day  of  March  of  any  year,  and  the  State  Constitution  pro- 
vides that  "the  fiscal  year  shall  commence  on  the  first  day  of  July.'' 
We  would  not  be  justified  in  holding  this  statute  void  because  it 
uses  the  term  "  fiscal  *'  in  an  inappropriate  manner.  On  the  con- 
trary, if  necessary,  it  would  be  more  appropriate  to  treat  the  word 
"  fiscal  *'  as  surplusage,  and  thus  give  the  statute  full  effect  The 
general  revenue  law  in  force  at  the  time  these  taxes  were  levied 
provided  that  the  Assessor  should  commence  assessing  property  for 
taxes  on  the  first  Monday  of  March  of  each  year,  and  it  is  evident 
that  the  statute  intended  to  refer  to  this  period  of  time  in  legalizing 
the  yearly  assessments  referred  to.  The  mere  fact  that  it  terms  these 
yearly  periods  of  time  "  fiscal  '^  years,  certainly  would  not  have  the 
effect  <rf  invalidating  the  law.    They  had  the  right  and  power  to 
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designate  these  yearly  periods  of  time  by  any  term  they  might  see 
fity  whieh  would  convey  their  meaning  and  intention,  and  there  can 
be  no  valid  objection  to  their  using  the  term  *^  fiscal ''  for  that  pur- 
pose. 

The  second  section  of  the  act  in  question  authorizes  the  Districi 
Attorney  to  commence  civil  actions  "  to  recover  the  unpaid  taxes  in 
said  county  for  the  fiscal  years  mentioned  in  the  last  section*"  The 
complaint  avers  that  certain  siuns  were  due  for  certain  taxes 
^'  levied  in  the  year  1858  "  upon  certain  ^^  real  estate  assessed  in  the; 
year  1858/'  describing  it  It  is  contended  that  no  such  taxes  were 
provided  for  in  the  act,  because  it  does  not  aver  in  precise  terms 
that  these  taxes  were  levied  under  an  assessment  of  property  ''  for 
the  fiscal  year  ending  on  the  first  day  of  March  "  either  of  the  year 
1858,  1859,  or  1860.  It  is  only  necessary,  imder  our  system  of 
practice,  to  state  the  facts  in  a  pleading  in  ^^  ordinary  and  concise 
language;"  and  a  pleader  is  not  required  to  use  the  precise  and 
specific  terms  employed  by  the  statute.  There  is  no  difficulty  in 
mderstanding,  from  the  terms  used  in  this  pleading,  that  the  action 
was  brought  to  recover  taxes  levied  upon  property  assessed  for  that 
purpose  during  the  year  commencing  on  the  first  Monday  of  March, 
1858,  and  aiding  on  the  day  preceding  the  first  Monday  of  March, 
1859 -r- as  by  the  law  in  force  this  assessment  and  levy  had  to  be 
made  during  that  portion  of  such  yearly  period  included  in  the  year 
1858,  and  could  not  be  made  after  that  This  objection,  therefore, 
is  not  valid 

The  complaint  avers  that  the  taxes  sued  for  **  were  levied  upon 
and  assessed  against  the  following  property,  belonging  to  said  de- 
fendant, in  the  County  of  Butte."  It  is  objected  that  it  does  not 
state  that  the  property  belonged  to  or  was  claimed  by  the  defend- 
ant at  the  time  of  the  assessment  Even  if  it  were  necessary  to 
aver  that  the  property  belonged  to  the  defendant  at  the  time  of 
the  assessment,  the  complaint  states  that  fact  with  sufficient  cer^ 
tainty.  The  fair  meaning  of  the  language  used  is  substantially  to 
that  effect  But  we  do  not  wish  to  be  understood  as  holding  that 
ffneh  an  averment  is  necessary;  for  the  general  revenue  law  makes 
parties  in  the  possession,  charge,  or  control  of  property,  liable  for 
the  taxes  thereon,  whether  they  own  it  or  not  This  objection 
is  therefore  overruled. 
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The  complaint  contains  two  itema;  one  being  the  five  per  cent 
imposed  by  section  thirteen  of  the  general  revenue  law  in  force 
in  1858  (Wood's  Digest,  618),  amounting  to  forty-one  dollars  a^d 
forty-six  cents,  and  another  item  of  one  dollar  for  advertising.  The 
defendant  insists  that  these  items  cannot  be  recovered  in  action. 
In  the  case  of  The  People  v.  Beymour  (16  Cal.  882),  which  was  an 
action  under  a  law  similar  to  the  one  we  are  considering,  the  same 
objections  were  made  to  the  complaint ;  but  the  Oourt  affirmed  the 
judgment  of  the  Oourt  below,  which  included  these  items,  evidently 
considering  them  as  properly  included  within  the  terms  of  the 
statute* 

The  ei^th  section  of  the  act  provides  that  ^  all  taxes  and  assese- 
ments  which  were  remitted  l>y  the  Board  of  Supervisors  of  Butte 
County,  and  whidi  may  hereafter  be  remitted,  shall  be  exempt 
from  tiie  provisions  of  this  act"  The  appellant  contends  that  the 
complaint  is  insufficient,  because  it  contains  no  averment  that  the 
taxes  sued  for  were  not  remitted  by  the  Board  of  Supervisors. 
This  objection  is  not  tenable.  If  the  taxes  had  been  wholly  or  in 
part  remitted,  that  fact  could  and  should  have  been  pleaded  in  bar 
of  the  action. 

It  is  also  contended  that  the  decription  of  the  real  estate  in 
the  complaint  shows  that  a  portion  of  it  lies  in  the  County  of 
Colusa,  and  therefore  the  action  will  not  lie.  As  we  have  already 
shown,  the  complaint  sufficiently  avers  that  the  property  belong^ 
to  the  defendant  at  the  time  of  the  assessment,  and  if  it  is  true  tibat 
a  portion  of  the  property  thus  assessed  lay  in  the  County  of  Colusa, 
and  therefore  is  not  taxable  in  Butte  County,  he  oould  have  applied 
to  the  Board  of  Equalization  and  had  the  error  corrected.  The 
assessment  having  been  made  in  Butte  County,  the  act  in  question 
legalizes  and  confirms  the  assessment,  and  makes  it  ''valid  and 
binding,  both  in  law  and  equity.''  We  do  not  think  the  Courte 
have  the  power  to  go  behind  assessments  thus  declared  legal  and 
binding,  and  inquire  into  alleged  errors  and  irr^ularities  in  the 
aeiessment^  especially  where  the  defendant  has  neglected  to  have 
such  errors  and  irregnlarities  corrected  by  the  proper  tribunal  pro- 
vided by  law  for  that  purpose. 

The  judgment  18  affirmed^ 
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OauMOv  carriers,  who  «re  engaged  In  the  tranimlMion  and  delivery  of  letter* 
tndoeed  In  enyelopee,  are  not  liable  for  any  article  of  epecial  yalne  Indoeed 
within  the  euTelope,  or  for  any  loss  beyond  that  of  an  ordinary  letter,  wileee 
teformed  at  the  time  th^  received  the  letter  for  tranemleaioii  of  the  vmloe  of 
the  same. 

Appbai.  from  the  Fourth  District  Court,  City  and  County  of 
San  Francisco. 

The  ocHnplaint  avers  that  defendants,  at  their  office  in  San  Jos^^ 
California,  received  from  the  plaintiff  a  letter  containing  a  ehedc 
or  draft  of  the  value  of  seven  hundred  and  ninetj-two  dollars  and 
ten  cents ;  such  letter  and  check  being  inclosed,  in  an  envelope,  sealed, 
and  properly  addressed  to  H.  H.  Newhall  &  Co.,  of  San  Francisco, 
California.  That  at  the,  time  of  the  receipt  of  such  letter  and  check 
hj  defendants,  the  plaintiff  paid  them  ten  cents  as  hire  for  the 
transportation  and  delivery  of  such  letter  and  dieck  to  the  persons' 
to  whom  the  same  were  addressed,  that  being  the  amount  demanded 
for  saeh  service;  no  disclosure  having  been  asked  bj  defendants 
or  made  by  the  plaintiff  of  the  value  of  the  contents  of  the  letter  or 
envelope.  The  complaint  further  avers,  that  through  the  negligence 
or  fault  of  defendants,  such  letter  and  contents  were  not  delivered 
to  the  person  to  whom  the  same  were  addressed  and  the  check 
Blade  payable,  but  were  delivered  to  a  person  not  authorized  to 
neeive  the  same,  and  that  the  money  was  drawn  by  such  person, 
and  thus  wholly  lost  to  plaintiff. 

The  answer  admitted  ^^  that  defendants  were  common  carriers, 
and  as  such  engaged  in  transmitting  and  delivering  letters,  eta,  for 
bire.''  It  further  averred  "  that  plaintiff,  at  the  time  when  he  deliv- 
ered the  letter  to  defendants,  knew  that  although  they  (defendants) 
m«ived  and  assumed  to  transmit  and  deliver  ordinary  business 
letters  of  advice  and  information,  within  the  State  of  California,  at 
the  rate  of  ten  cents  each,  still  that  they  did  not  assume,  nor  ever 
have  assumed  to  transmit  and  deliver  such  letters  with  valuable 
indosures  at  the  rate  of  ten  cents  each,  but  to  charge  for  such  let- 
ters in  proportion  to  the  value  of  the^articles  inclosed/'  And  further, 
'Utt  Uie  custom  of  tLese  defondajiLts  19  and  always  has  been  t^ 
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discharge  their  contract  for  the  delivery  of  rach  ordinary  business 
letters,  by  delivering  them  at  the  place  of  business  or  of  residence 
of  the  person  to  whom  they  were  addressed,  by  throwing  them 
upon  the  counter,  dropping  them  into  the  letter-box,  or  even  putting 
them  under  the  door,  and  in  like  manner,  witiiout  attempting  to 
make  a  personal  delivery  thereof  to  any  person.  But  in  regard  to 
other  letters  and  packages  purporting  to  contain  valuable  indosure.s, 
it  has  always  been  the  custom  of  defendants  to  register  such  letter^ 
and  packages,  deliver  them  personally  to  the  person  to  whom  they 
were  addressed,  take  his  receipt  therefor,  and  take  all  other  pre- 
cautions called  for  by  the  value  of  the  letter  or  package." 

The  answer  further  alleged :  **  That  plaintiff  knew  the  matters  of 
fact  above  stated,  and  that  he  did  not  disclose  to  these  defendants  or 
to  any  of  their  agents  the  fact  that  his  letter  contained  an.inclosiire 
of  great  value,  nor  offer  to  pay  these  defendants  a  hire  proportioned 
to  the  risk  and  value  of  such  inclosure." 

Henry  B.  Janes,  for  Appellants. 

The  plaintiff  having  made  a  prima  facie  case  of  gross  negligence 
or  wrong  delivery,  the  defense  interposed  is  no  bar  to  this  actio] i 
being  maintained.  Such  a  prima  facie  case  is  made  "when 
defendants  refuse  to  deliver  the  goods,  and  fail  to  suggest  any 
grounds  for  such  refusal,  or  give  any  explanation  of  their  conduct." 
(Newstadt  v.  Adams,  6  Duer;  Beardslie  v.  Richardson,  11  Wend. 
25;  A.  &  A.  on  Carriers,  Sec.  38,  note  4,  Ed.  1857.)  The 
plaintiff  was  not  bound  to  disclose  the  contents  of  the  envelope  or 
its  value,  no  questions  being  asked  by  defendants.  "  Fraud  cannot 
be  imputed  to  the  owner  from  the  mere  fact  that  he  delivered  the 
goods  after  having  seen  a  general  notice  published  by  the  carrier, 
whatever  may  be  its  purport  If  the  carrier  wishes  to  ascertain 
the  extent  of  his  risk,  he  should  inquire  at  the  time  the  goods  are 
delivered.'*  (Hollister  v.  Nowlan,  19  Wend.  218,  and  authorities 
there  cited ;  Story  on  BaiL  6th  Ed.  686,  688 ;  Philips  v.  Earle, 
8  Pick.  182.) 

The  rule  of  the  common  law  in  respect  to  disdosare  is  well 
settled ;  exceptions  were  made  to  it  by  the  passage  of  the  Statute 
t  William,  4^  CSiap.  68  (quoted  at  lengOi  in  Edwards  on  Bail- 
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ineata,  480).  This  statute  was  passed  in  1830^  and  it  is  said  that 
'^  While  under  its  proyisions  the  carrier  is  relieved  from  responsi- 
bilitj  for  parcels  and  packages  of  the  articles  enumerated  in  that 
statute,  unless  their  value  and  contents  are  declared  in  the  act  of 
delivery,  and  a  proper  compensation  paid  for  their  carriage,  it  is  to 
be  observed  that  his  duties  in  other  respects  remain  unaltered.'' 
The  common  law,  in  the  absence  of  statute  law,  is  the  rule  in  this 
State.     (Stai  of  1850,  219.) 

Saunders,  DtvineUe  dk  Hepburn,  for  SeBpondents. 


The  eases  on  the  subject  of  the  liability  of  common  earrien  are 
resolved  by  analysis  into  two  dasses. 

1.  Wlien  the  common  carrier,  undertaking  to  receive  and  trans- 
port goods  for  hire,  receives  packages  containing  goods  of  lai^ 
value,  bat  still  answering  the  description  of  goods.  Here  it  is  held, 
that  mere  silence  as  to  the  large  value  of  the  goods  is  not  a  fraud 
(HI  the  part  of  l^e  shipper.  Such  were  the  cases  of  PhiMps  v.  Earle 
(8  Pick.  18S) ;  Orange  County  Bank  v.  Brown  (9  Wend.  85)  ; 
and  see  Story  on  Bail.  Sees.  565-569. 

S.  Where  the  shipper,  pretending  to  ship  goods,  secretly  places  in 
the  package  some  otiier  article  of  large  value,  which  does  not  answer 
the  description  of  the  goods,  such  as  money,  bills  of  exchange, 
diamcnds^  jewelry,  etc,  this  is  held  to  be  a  fraud  on  the  common 
tumxaty  as  being  an  attempt  to  bind  him  to  a  contract  which  he 
did  not  make.  Such  were  the  cases:  {Orange  County  Bank  v. 
Brown,  9  Wend.  85 ;  SeweU  v.  Adams,  6  Id.  885 ;  Story  on  Bail. 
Sees.  665,  665  a,  566;  Qihbon  v.  Paynton,  4  Burr.  2298.) 

The  following  cases  are  not  in  point  for  the  purpose  for  which 
they  are  cited  by  the  appellant:  (Hollister  v.  Nowlan,  19  Wend. 
234;  N.  J.  Nov.  Co.  v.  MereJumts  Bank,  6  How.  844;  Coh  v. 
Goodwin,  19  Wend.  261;  Gould  v.  HiU,  9  Hill,  628;  Aiwood  v. 
BeKanee  Tram.  Co.,  9  Watts,  87;  Moses  v.  Boston  A  M.  B. 
Boad,  82  K.  H.  623.)  They  go  to  show  only  that  there  are 
certain  responsibilities  which  enter  into  the  definition  of  the  term 
^  common  carrier,''  from  which  persons  following  that  occupaticm 
cssanot  divest  ibemselTes.  They  are  not  authority  to  the  eftect  that 
conimm  earners  cannot  vhaag^  rates  for  trani^rtation  which  are 
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proportioned  to  the  value  and  risk  of  the  packages  transpoarted 
On  the  contrary,  the  case  of  Hollister  v.  Nofvlan  (19  Wend.  284) 
is  authority  for  the  contrary  proposition. 

Cbookeb^  J.  delivered  the  opinion  of  the  Court— *No&TOir,  J. 
concurring. 

This  is  an  action  to  recover  damages  for  the  failure  of  tbe 
defendants  to  transport  and  deliver  a  letter,  containing  a  cheek  for 
seven  hundred  and  ninety-two  dollars,  received  from  the  plaintiff 
at  their  office  in  San  Jose,  inclosed  in  a  sealed  letter  envelope, 
addressed  to  H.  M.  Newhall  &  Ca,  San  Francisco.  The  defend- 
ants do  not  appear  to  have  been  informed  that  the  sealed  envelope 
contained  the  check.  It  appears  also  that  the  envelope  with  itB 
contents  was  not  delivered  to  the  persons  to  whom  it  was  addressed, 
but  by  some  means  came  to  the  hands  of  a  person  not  authorized  to 
receive  it,  who  drew  the  money  on  the  check,  and  the  plainUff 
therefore  claims  that  he  is  entitled  to  recover  the  value  of  the 
check  as  damages.  The  case  was  tried  by  a  jury,  who  found  for 
the  defendants,  and  a  judgment  was  rendered  in  their  favor,  from 
which  the  plaintiff  appeals. 

The  defendants  are  extensively  engaged  in  the  transportatioa  of 
letters  and  packages  of  goods,  and  as  such  are  common  carriers, 
and  subject  to  all  the  duties  and  responsibilities  of  common  caiv 
riers.  The  genral  rule  of  law  is  well  settled,  that  common  carriers 
must  take  care  at  their  peril,  that  goods  placed  in  their  charge  for 
transportation  are  delivered  to  the  right  person ;  for  otherwise  they 
will  become  responsible.  (Story  on  Bailments,  Sec.  648-84S&, 
Angell  on  Car.  Sees.  297,  824-326;  Edwards  on  Bailments, 
615.)  But,  while  such  is  the  general  rule,  the  question  as  to  what 
will  constitute  a  delivery  by  which  the  responsibility  of  the  earner 
will  cease,  depends  upon  a  variety  of  circumstances:  such  as  tibe 
custom  of  particular  places,  the  usage  of  particular  tradeSi  the 
manner  of  transacting  business  by  different  classes  of  carriers,  their 
different  means  of  transportation,  and  often  upon  special  or  implied 
omtracts  between  the  parties.  Any  local  or  special  custimi  or 
usage  upon  the  subject  will  govern  as  an  implied  term  in  the  oon- 
tract  be^Tween  the  parties.     Thus,  while  a  carrier  by  Hie  ordiniiry 
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means  of  land  eonveyanoe  will  be  required  to  deliveor  goods  transr 
ported  by  him  to  the  person  entitled  thereto^  either  at  his  place  of 
business  or  iiesidencey  a  carrier  whose  means  of  oonveyanoe  is  by 
water  will  only^  as  a  general  mle^  be  required  to  deliver  property 
at  the  proper  wharf  or  landing;  or  if  a  railroad,  at  the  proper 
depot  The  mode  in  which  the  defendants  transact  their  business, 
however,  makes  it  their  duty  to  deliver  letters  and  packages  to  the 
owner  at  his  place  of  business  or  residence,  according  to  the  ohar- 
acter  of  the  articles.  This  delivery  must  be  either  to  the  party  to 
whom  the  letter  or  package  is  addressed  in  person,  or  to  some  agent^ 
derk,  or  employ^  authorized  by  him  to  receive  the  same.  This  will 
often  depend  upon  the  established  mode  or  custom  of  doing  busi* 
cesa  between  the  carrier  and  his  customers.  What  that  mode  or 
custom  was  as  between  the  defendants  and  New^iall  &  Co.,  does  not 
appear  in  the  evidence.  The  defendants  in  this  case  failed  to  de- 
liver the  letter  in  question,  either  to  the  person  to  whom  it  was 
directed,  or  to  any  other  person  authorized  to  receive  it 

The  degree  of  care  and  diligence  which  a  carrier  is  bound  to 
bestow  upon  properfy  intrusted  to  him  for  transportation,  depends 
up<m  its  value  and  quality.  Thus  he  will  be  required  to  exercise 
greater  care  and  diligence  in  the  preservation  and  safe  delivery  of 
a  box  of  coin  than  a  k^  of  nails,  and  of  glassware  than  of  bar 
iron.  The  value  of  the  article  especially  is  an  important  ingredi- 
ent in  considering  the  question  of  n^ligence;  for  that  will  be  gross 
negligence  in  the  case  of  a  parcel  of  great  value,  which  would  not 
be  in  the  case  of  a  copimon  article  of  little  value.  (Angell  on 
Carriers,  Sec^  8.)  The  general  rule  in  the  case  of  carriers  is  that 
they  are  bound  to  use  ordinary  diligence,  and  are  liable  for  ordir 
nary  neglect;  that  is,  they  must  take  such  care  of  the  property 
intrusted  to  them  as  every  prudent  and  intelligent  man  commonly 
takes  of  his  own  goods.    (Id.  Sea  11.) 

When  the  carrier  is  unaUe  to  ascertain  the  value  of  the  goods 
intrusted  to  his  oare,  from  the  appearance  of  the  package,  a. ques- 
tion has  arisen  whether  he  must  inquire  its  value,  or  whether  the 
person  employing  him  must  inform  him  d  the  value,  when  it  is  of 
some  great  or  peculiar  value^  which  is  not  disclosed  by  the  appear- 
aofie  of  the  packafs  itself.    The  carrier  has  no  right  to  open  a 
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letter  or  package  intrusted  to  him  for  transportation,  in  order  to 
inform  himself  of  the  qnality  or  value  of  its  contents.  How,  then, 
is  he  to  obtain  the  necessary  information  to  enable  him  to  exercise 
that  care  and  diligence  which  the  law  requires  of  him — which,  as 
we  have  shown,  depends  to  a  great  extent  upon  the  article  itself  t 
It  is  the  duty  of  eveiy  person  sending  goods  to  make  use  of  no 
fraud  or  artifice  to  deceive  or  mislead  the  carrier,  so  as  to  increase 
the  risk,  or  to  lessen  his  care  and  diligence.  If  any  fraud  or  unfair 
ooncealment  is  used,  the  carrier  will  not  be  responsible  for  any  loss, 
and  it  will  make  the  contract  between  them  null  and  ToidL  This 
rule  applies  to  all  cases  of  concealment  or  suppression  of  facts,  and 
to  all  false  statements  made  by  the  employer  for  the  purpose  of 
misleading  the  carrier.     (Story  on  Bailments,  See.  665.) 

Still,  the  general  rule  has  been  held  to  be  that  the  onployer  is 
tinder  no  obligation  to  inform  the  carrier  of  the  value  of  the  prop- 
erty; and  the  mere  fact  that  he  does  not  do  so,  in  the  absence  of 
any  attempt  or  act  to  mislead  or  deceive  him  as  to  the  value,  will 
not)  as  a  general  rule^  affect  the  legal  liability  and  responsibility  of 
the  carrier.  But  it  is  also  held,  as  a  general  rule,  that  the  oanier 
'has  a  right  to  inquire  as  to  the  value  and  character  of  the  proper^, 
and  to  have  a  correct  answer.  If  he  is  deceived  in  any  way,  or  a 
false  answer  is  given,  in  such  case  he  will  not  be  responsible  for 
any  loss.  It  has  also  been  held,  as  a  general  rule,  that  *  if  he 
makes  no  inquiry,  and  no  artifice  is  made  use  of  to  mislead  him, 
then  he  is  responsible  for  any  lo6S>  however  great  the  value  may 
be.'^    (Id.  Sec  667.) 

These  rales  were  adopted  in  cases  where  the  articles  transported 
were  goods  of  the  kind  ordinarily  transported  by  carriers,  before 
the  more  modem  changes  in  the  modes  of  doing  mercantile  busi- 
ness. But  recently  a  new  kind  of  business  has  grown  up  in  con- 
nection with  the  carriage  of  goods,  and  that  i£.  the  transmission 
of  letters  put  up  in  sealed  envelopes,  which  has  become  a  most 
important  branch  of  the  express  business  of  the  country.  It  is  an 
important  question  whether  ibis  rule,  making  it  the  duty  of  the 
carrier  to  inquire  as  to  the  value,  properly  applies  to  that  branch 
of  the  business.  There  are^ome  good  reasons  for  the  rale  in  the 
case   of  ordinary  packagea  of  goods,  which  are  from   necessity 
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received  penonally  bj  the  carrier  or  his  servants.  But  those 
reasons  do  not  apply  to  the  receipt  and  transmission  of  letters. 
The  evidence  in  this  case  shows,  what  is  generally  known  to  be  the 
case,  that  the  greater  portion  of  such  letters  are  received  by  the 
letter-carriers  in  boxes,  placed  either  in  their  own  business  houses 
or  in  different  localities  convenient  to  business  men  in  the  larger 
cities;  and  it  is  only  a  very  small  portion  of  the  letters  that  are 
ever  received  by  the  carriers  or  their  employes  in  person.  This 
plan  of  doing  business  has  become  necessary,  for  the  speedy  trans- 
action of  business  and  the  convenience  of  Uie  public.  With  the 
thousands  of  letters  daily  received  and  transmitted  by  letter- 
carriers,  it  would  be  almost  an  impossibility  for  the  carrier  to  make 
the  inquiry  as  to  the  value  of  the  contents  of  each  letter  received 
by  them.  The  law  does  not  require  impossibilities,  or  attempt  to 
deprive  the  public  of  the  means  necessary  for  the  convenient,  safe, 
and  speedy  transmission  of  their  letters.  On  the  contrary,  it  will 
adapt  its  rules  to  the  new  and  varying  systems  of  business^  so  that 
justice  may  be  done  to  all  parties^  Where  the  reason  ceases^  the 
mle.ceaaes.  We  are  satisfied  that  this  rule  should  be  so  far  modi- 
fied as  to  except  letters  from  its  application,  and  relieve  the  carrier 
from  the  necessity  of  making  the  inquiry  of  the  value  of  the 
contents  of  letters  received  by  him;  making  it  the  duty  of  the 
person  employing  the  carrier  to  inform  him  of  such  value,  in  all 
esses  where  he  desires  to  hold  the  latter  responsible  for  any  loss 
beyond  that  of  an  ordinary  letter  not  containing  articles  or  pax>ers 
of  special  value.  Where  he  does  not  desire  to  hold  the  carrier 
responsible,  by  withholding  the  information  he  assumes  the  risk, 
and  avoids  the  payment  of  the  extra  compensation  the  carrier 
would  be  entitled  to  demand.  By  adopting  this  rule,  the  question 
is  relieved  of  many  of  its  difficulties,  and  no  hardship  or  improper 
burden  is  imposed  upon  either  party.  Upon  giving  this  notice  of 
the  value  of  the  letter,  the  carrier  can  advise  the  employer  of  the 
compensation  he  requires  for  assuming  the  care  of  the  letter,  and 
the  responsibility  for  its  saf e  trimsmission  and  delivery  to  the  proper 
person.  If  he  demands  no  extra  compensation  beyond  that  for  an 
ordinary  letter,  he  will  still  be  bound  by  all  the  duties  and  liabilities 
of  a  eommon  earxier.    By  means  of  the  notice,  tlie  carrier  will  be 
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required  to  use  such  kind  of  care  and  diligence  in  the  perf  omtance 
of  his  duties  as  the  law  demand^)  in  cases  of  that  kind,  where 
articles  of  value  are  placed  in  his  charge.  It  has  heen  a  mooted 
question  as  to  how  far  one  partj  may  innocentlj  be  silent  as  to  any 
matters  which  may  form  ingredients  in  directing  the  judgment  of 
the  other  contracting  party;  and  a  very  able  writer  on  the  subject 
of  bailments  maintains  the  necessity  of  a  full  disclosure  of  all  the 
facts.  (Jones  on  Bailments,  Sec  38;  Story  on  Bailm^its^  Sec. 
566.)  But  the  authorities  hare  settled  the  general  rule  as  before 
stated;  and  that  rule  we  would  not  disturb  in  eases  where  it  is 
properly  applicable. 

The  evidence  in  this  case  shows  that  it  is  the  custom  and  usage 
of  the  defendants  to  receive,  transmit,  and  deliver  letters  specially 
intrusted  to  them  as  valuable,  in  a  mode  difFerent  from  ordinary 
ones;  and  that  they  make  an  extra  charge  for  so  doing,  depending 
upon  the  value  of  the  letter,  as  a  compensation  for  the  extra  trouble 
and  risk.  By  that  mode,  great  pains  are  taken  to  deliver  the 
letter  to  the  proper  person,  taking  his  receipt  theref  or,  which  is  not 
done  with  ordinary  letters.  But  the  evidence  leaves  it  uncertain 
whether  the  plaintiff  knew  of  this  difference  in  the  mode  of  earry- 
ing  and  delivering  the  different  kinds  of  letters.  Under  the  view 
we  have  taken  of  the  rights  and  duties  of  the  parties,  it  was  im- 
material whether  he  had  notice  or  not;  as  it  was  the  duly  of  the 
plaintiff  to  inform  the  agent  of  the  defendant  of  the  contents  of 
the  letter,  so  far  as  it  contained  any  article  of  special  value. 

It  is  a  general  rule  in  the  law  of  bailments,  that,  if  the  plaintiS 
has  brought  the  injury  on  himself,  or  has  been  guilty  of  negligence, 
and  that  negligence  in  any  way  concurred  in  causing  the  loss  or 
damage,  he  is  not  entitled  to  recover.  This  rule  is  most  frequently 
applied  to  cases  of  damage  occasioned  by  obstructions  in  a  high* 
way,  to  collisions  between  carriages  upon  land  and  vessels  upon 
water.  (Angell  on  Carriers,  Sees.  556-662,  686.)  It  also  ap- 
plies to  common  carriers,  who  are  not  held  responsible  for  damages 
caused  by  the  neglect  of  their  employer.  (St^y  on  Bailments, 
Sees.  492,  563.)  It  also  applies  to  innkeepers.  (2  Hilliard 
on  Torts,  617,  618.)  In  this  case,  the  evidence  shows  that  the 
plaintiff  is  an  intelligent  business  man,  yet  he  seat  the  Aeck  in 
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question,  indorsed  by  himself,  in  blank — thus  leaving  it  in  the 
power  of  any  person,  who  might  get  possession  of  it  improperly,  to 
draw  the  money ;  whereas,  if  it  had  been  indorsed  payable  to  the 
order  of  the  firm  to  whom  it  was  sent,  the  money  could  not  have 
been  drawn  by  an  unanthorized  person  without  forging  the  names 
of  the  indorsers;  and,  if  the  money  had  been  paid  on  such  forged 
indorsement,  tHe  drawees  could  have  been  compelled  to  repay  it  to 
the  person  really  entitled  to  it  This  was  gross  carelessness  and 
culpable  n^ligence  on  the  part  of  the  plaintiff.  If  the  had  used 
but  ordinary  care  and  the  precautions  usual  in  such  cases,  in 
indorsing  the  check,  the  probability  is  that  no  loea  or  injury  would 
have  occurred.  ^ 

The  judgment  k  affirmed* 


PRESTON  V.  KEYS  H  A 

ft  b  Bot  trror  In  a  Court  to  Mfofle  an  bwtmoUon  asked,  which  aiiiim«a  a  eortaln 
fact  to  exist,  respecting  which  eyldence  has  heen  Introdneed  before  the  Jnry. 

Where  the  eridence  Is  confflctinff  the  Appellate  Coart  will  not  rererae  the  order  of 
the  Ooort  below  denjiag  a  new  triaL 

Appeal  from  the  Seventh  Judicial  District,  Marin  County. 

The  facts  are  stated  in  the  opinion  of  the  Ckmrtt 

W.  Shidmare,  for  Appellant 

John  Reynolds,  for  Bespond^at. 

Cbockeb,  J.  delivered  the  opinion  of  the  Ooort— -KobtoKi  J. 
concurring. 

This  is  an  action  to  recover  damages  caused  by  cattle  driven  into 
the  plaintiff's  inclosed  field  by  the  defendants.  It  appears  that  the 
plaintiff  had  an  outside  fence  which  inclosed  about  six  hundred  and 
nzfy-seven  acres  of  land,  with  some  smaller  inclosures  inside  of  it. 
While  the  outside  fence  was  in  process  of  construction,  and  before 
it  was  completed,  the  defendant  Murphy  and  one  Kehoc  erected  a 

▼OU  XXIIL— 18 
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house  upon  a  spot  now  within  the  large  inclosure  of  the  plaintiffs. 
Afterward  Kehoe  filed  a  claim  in  the  County  Eecorder's  office, 
under  the  Possessory  Act  of  this  State,  for  a  tract  of  one  hundred 
and  sixty  acres  of  land,  which  was  within  this  large  inclosure,  and 
included  the  house  above  spoken  of.  Afterward  Kehoe. sold  his 
interest  in  the  land  to  the  defendant  Murphy.  The  plaintiff  has 
resided  and  pastured  cattle  within  the  large  inclosure  ever  since 
the  fence  was  built  The  action  was  tried  by  a  jury,  who  returned 
a  verdict  for  the  plaintiff,  upon  which  a  judgment  was  duly  entered 
in  favor,  from  which  the  defendants  appeaL 

On  the  trial,  the  Court  refused  to  give  the  foUowixig  instruction, 
asked  for  by  the  defendants,  to  wit:  ^^  If  the  jury  believe  that  the 
land  now  inside  of  Preston's  fence  was,  previous  to  June  1st,  1857, 
when  Kehoe  built  his  house,  used  as  a  common  for  the  pasture  of 
all  the  cattle  of  the  neighborhood,  and  that  Kehoe  took  possession 
and  built  a  house  before  Preston  inclosed  it,  the  fact  that  Preston 
afterward  built  a  fence  which  took  in  Kehoe's  house  will  not  operate 
to  give  Preston  the  exclusive  possession  and  benefit  of  the  inclosure : 
hid  the  inclosure  caused  by  the  fence  wiU  continue  as  much  for  the 
benefit  of  Kehoe  and  his  assigns  as  for  Preston,  becoAise  Preston's 
fence  does  not  divide  the  possession  of  the  two/*  The  first  part  of 
this  instruction  is  correct;  but  the  last  part,  in  italics,  is  incorrect, 
and  therefore  there  was  no  error  in  refusing  the  instruction  as  asked 
for.  Kdioe  had  no  right,  title,  or  interest  in  the  fence  built  by 
Preston,  nor  was  he  entitled  to  use  it>  or  claim  any  benefit  from  it. 
So,  too,  the  conveyance  of  the  tract  of  land  by  Kehoe  to  Murphy 
conveyed  no  right  to,  or  interest  iii,  this  fence  built  by  Preston. 

The  Court  also  refused  to  give  the  following  instruction  asked  for 
by  the  defendants,  to  wit :  "  If  Kehoe  was  the  first  in  possession  of 
the  land  on  which  he  built  his  house,  the  fact  that  Preston  after- 
wards built  a  fence  which  took  in  the  land  on  which  Kehoe's  house 
was  built  will  not  debar  Kehoe  and  his  assigns  from  the  benefit  of 
pasturage  around  his  house,  because  the  fence  does  not  segregate 
Preston's  possessions  from  iixe  possessions  of  Kehoe."  The  record 
shows  that  one  question  raised  by  the  plaintiff  at  the  trial  in  the 
Ooort  beloW|  and  respecting  which  he  introduced  evidence,  was  as 
to  an  tUaged  abandonment  by  Kehoe  of  his  claim  to  the  house  and 
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land  That  question  was  a  pertinent  one  to  the  ease ;  for  if  thia 
lX)6session  or  claim  of  Kehoe's  had  been  in  fact  abandoned,  ail 
ri^t  to  the  premises  in  him  or  his  assignee  fell  with  it,  and  the 
defendants  oonld  not  set  up  that  possession  as  a  defense  to  this 
action.  This  instruction,  as  asked  for  by  the  defaidants,  entirely 
ignores  this  question  of  abandonment  The  mere  fact  that  Kehoe 
v\'as  first  in  possession  of  the  tract  claimed  by  him  did  not  establish 
a  rij^t  claimed  under  it  lonr  afterwards,  unless  that  possession 
^nu  continuous  and  had  not  been  abandoned.  There  was,  there 
foie^  no  error  in  denying  the  instruction  as  thus  framed. 

The  following  instruction,  asked  for  by  the  defendants,  was  also 
refosedL  to  wit :  "  If  the  jury  believe  that  Kehoe  was  prevented 
from  complying  with  the  statute  in  relation  to  maintaining  posses- 
9017  tustions  on  public  lands  by  the  action  of  Preston  in  pulling 
down  his  house,  and  hauling  oft  the  materials,  and  interfering  with 
him,  then  the  jury  will  find  for  the  defendants  in  the  same  manner 
us  thoo^  the  statute  had  been  complied  with.''  This  instructioir 
i?  objectionable,  because  it  assumes  as  a  fact  that  Preston  had 
pulled  down  Kehoe's  house  and  hauled  off  the  materials.  This  was 
one  of  the  facts  respecting  which  evidence  was  given,  and  it  was 
the  province  of  the  jury  to  determine  from  the  evidence  whether 
budi  were  the  facts  or  not ;  and  it  would  have  been  improper  for 
the  Court  to  give  an  instruction  virtuaUy  assuming  that  such  facts 
had  been  proved. 

The  action  of  the  Court  in  not  permitting  a  witness  to  testify 
that  ihe  plaintiff  admitted  to  him  that  the  land  in  question  was 
public  land,  was  not  prejudicial  to  the  defendants,  as  the  C6urt 
afterwards  instructed  the  jury,  at  the  defendants'  request,  that 
"^aU  lands  in  this  State  are  presumed  to  be  public  lands  of  the 
United  States  until  the  contrary  is  made  to  appear."  The  second 
instruction  which  was  refused,  althou^  the  rule  of  law  respecting 
]X)88e8sion  was  not  as  fully  and  accurately  stated  as  it  should  have 
been,  was  substantially  correct,  and  there  would  have  been  no  im- 
propriety in  giving  it  Still  there  does  not  seen  to  have  been  any 
(fnestioii  that  the  plaintiff's  outside  fence  constituted  an  inclosurc 
within  the  mlet  of  law,  at  the  time  of  the  alleged  trespass  on  which 
this  aetktt  is  Ibfimded.    The  Oourt  gave  other  instructions,  defin^ 


196     SUPKEME  COURT  — OCTOBER  TERM,  1868. 

MeCarty  v.  Fx«mont 

ing  what  constituted  actual  possesion  and  what  did  not,  so  that  the 
defendants  suffered  no  injuiy  by  the  refusal  to  give  this  particular 
one. 

The  last  ground  iuged  bj  the  appellants  is,  liiat  the  verdict  wms 
contrary  to  evidence.  The  evidence  is  conflicting  in  this  case,  and 
it  was  therefore  proper  for  the  jury  to  determine  the  facts.  He 
verdict  has  been  sustained  by  the  Court  in  refusing  to  grant  a  new 
trial  on  this  ground.  Under  these  circumstances  we  do  not  deem 
it  necessary  to  enter  into  an  examination  of  the  testimony  to  det^^ 
mine  whether  we  might  have  decided  differently,  sitting  as  a 
Judge  or  juror  at  the  triaL 

The  judgment  is  affirmed. 


McOAETT  V.  FREMONT  d  aL 

Warn  different  caosei  of  aedon  which  an  allowed  by  the  elzl^-foiirth  eeetleii  «C 

the  Practice  Act  to  be  united  In  one  complaint  should  be  eeparately  stated. 
Che  owner  of  real  estate  has  a  right  to  remoye  a  trespasser  from  his  premlw, 

oataif ,  howerer,  only  so  mneh  force  as  may  be  necossary  for  that  pnipose. 
If  the  damages  assessed  by  the  verdict  of  a  jury  are  clearly  excesslTe,  and  wer» 

eyidently   given  under  the  Inflaence  of  passion  or  preJaOloe*   the  AppoUnte 

Ooart  wtll  grant  a  new  trial. 

Afpeai«  from  the  Thirteenth  Judicial  District^  Maripoaa  Ootm1;j^. 
The  facts  are  stated  in  the  opinion  of  the  Court. 
D.  W.  PerUy,  for  Appellant 

The  plaintiff  has  united  several  causes  of  aotion  in  his  ooniplaiii% 
to  wit:  Injuries  to  personal  property  with  injuries  to  real  proper^. 
He  has  also  united  injuries  to  his  person  with  injuries  to  both  real 
and  personal  property.  He  has  also  united  with  the  aforesaid 
actions,  an  action  for  a  false  imprisonment;  which  could  not  be 
done  imder  the  statute.  (Pr.  Act^  Sec.  64;  H<m.  If.  Y.  Code, 
284,  287.) 

Another  defect  in  the  complaint  is  lliis:  These  causes  of  acdon, 
if  they  could  be  united,  should  have  been  Bq>arately  stated,  and 
the  separate  damages  alleged  for  each  injury.  This  was  not  done, 
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but  general  damages  claimed  for  all  the  injuriea  united.  The  one 
hnndred  and  sixty-seventh  section  of  the  New  York  Code  is  like 
the  sixty-fourth  section  of  the  California  Code,  and  the  New  York 
authorities  are  applicable.  (How.  N.  Y.  Code,  287;  8  How, 
^r.  177;  6  Id.  181;  4  Id.  226.) 

Harris,  Merritt,  &  Deering,  for  Respondents. 

GsocKXB,  J.  delivered  the  opinion  of  the  Court  —  Cope,  0.  J. 
and  NoBTON  J.  concurring. 

This  is  an  action  to  recover  damages  for  alleged  injuries  to  the 
person  and  property  of  the  plaintiff,  and  for  false  imprisonment  of 
the  plaintiff's  person,  for  forcibly  ejecting  him  from  a  house  and 
premises  alleged  to  have  been  in  plaintiff's  possession,  and  keeping 
him  out  of  the  possession  thereof.  The  defendants  demurred  to  the 
complaint,  but  it  was  overruled  by  the  Court  Sec.  64  of  the 
Practice  Act  provides  that  the  plaintiff  may  unite  several  causes 
of  action  in  the  same  complaint,  when  they  all  arise  out  of  certain 
classes  of  contracts  or  injuries  as  therein  stated  under  seven  differ-  • 
ent  heads ;  the  sixth  class  being  injuries  to  the  person,  and  the  sev- 
enth, injuries  to  property.  "  But  the  causes  of  action  so  united 
shall  all  belong  to  only  one  of  these  classes,  and  shall  affect  all  the 
parties  to  the  action,  and  not  require  different  places  of  trial,  and 
shall  be  separately  stated.''  In  the  present  case  the  complaint 
includes  two,  if  not  three,  of  these  several  classes;  and  instead  of 
being  separately  stated,  they  are  all  united  in  one  count.  This  is 
a  clear  violation  of  the  provisions  of  the  Practice  Act 

The  evidence  shows  that  an  old  dilapidated  building,  of  little  or 
no  value,  upon  the  "  Mariposa  Ranch,"  in  Mariposa  County,  owned 
by  the  defendant  Fremont,  had  been  occupied  by  some  Chinese,  as 
tenants  of  one  Smith,  who  acted  as  the  agent  of  one  Luce.  Fre- 
mont, being  desirous  of  erecting  a  mill  and  other  buildings  at  that  • 
place,  made  an  agreement  with  Smith,  by  which  the  latter  author- 
ised him  to  take  possession  of  the  building,  upon  making  arrange- 
ment with  the  Chinese  then  in  possession,  which  he  did,  and  they 
loon  afterwards,  at  his  request,  left  the  premises.  The  plaintiff,  it 
^  vented  the  building  of  Smith  for  a  small  sum,  and  when  the 
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agents  and  employes  of  Fremont  went  there  they  found  the  plaintiff 
in  the  building,  which  was,  however,  destitute  of  furniture,  claim- 
ing possession  and  refusing  to  leave.  They  thereupon  forcibly  re- 
moved him;  and  for  this  alleged  injury  he  brou^t  this  action, 
claiming  damages  in  the  sum  of  $7,000.  The  jury  returned  a  ver- 
dict for  $1,000  damages,  and  judgment  was  rendered  accordingly ; 
from  which,  and  from  an  order  refusing  a  new  trial,  they  take  this 
appeal,  and  one  ground  of  error  assigned  is  that  the  damages  are 
excessive.  The  evidence  shows,  and  it  is  not  controverted,  that 
Fremont  was  the  owner  of  the  land ;  that  the  building  was  erected 
by  one  Hammett;  that  Luce  was  merely  his  agent  to  rent  it,  and 
that  Hammett  had,  prior  to  these  transactions,  authorized  Fremont 
to  take  possession.  Smith  had  no  authority  from  Hammett  to  rent 
it,  nor  did  Luce  have  any  right  to  vest  such  a  power  in  him.  It  is 
clear,  therefore,  that  the  plaintiff  had  no  right  to  the  possession, 
and  was  a  trespasser  in  his  attempts  to  obtain  the  possession.  The 
plaintiff  was  not,  in  f  aot^  in  possession  of  the  property,  but  he  was 
attempting  to  secure  the  possession  when  removed  by  the  defend- 
ants. Under  these  circumstances,  the  defendants  had  a  right  to 
remove  him  from  the  premises,  using,  however,  only  so  much  force 
as  wes  necessary  for  that  purpose.  It  does  not  appear  that  any 
unnecessary  or  any  serious  injury  was  caused  to  the  plaintiff  by 
their  acts.  The  damages,  under  these  circumstances,  even  if  the 
}>laintiff  had  been  entitled  to  recover  any,  are  clearly  excessive,  and 
were  evidently  given  under  the  influence  of  passion  and  prejudice. 
The  judgment  is  reversed  and  the  cause  remanded* 


SKULMAN  V.  LAOHMAN  et  tO. 

ttt  plaintiff  la  appellantp  and  tbe  jndgm«nt  la  for  the  defandant,  the  laria- 

dletlon  ot  the  Supreme  Court  on  appeal  la  determined  by  the  amount  claimed 

In  the  complaint 
If  tiM  appeal  la  taj  the  plaintiff  ftom  a  judgment  In  hla  flaTor,  then  the  amooat  lo 

diipnte  la  the  difference  between  the  amount  of  the  Judgment  and  the  Mm 

claimed  by  the  complaint. 
The  JnrtadletloB  of  tba  SoprMBt  Ooort  on  appeal  to  datatmliiad  bj  tha  aoMOBt  te 
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dbpate;  aad,  before  the  amendmenti  to  the  CoiutitQtIoii  whlefa  went  Into 
tfect  In  1868,  that  amonnt  wu  any  cum  exceeding  two  hundred  dollare,  ex- 
eliiitTe  of  eosta. 

If  die  appeal  is  taken  hj  .the  defendant  from  a  Jndfment  In  hla  favor,  where  he  set 
op  a  eonnter  claim,  the  amount  In  dlapnte  is  the  dlfferenoe  between  the  amonnt 
•of  the  judgment,  exdnalTe  of  costs,  and  the  mm  claimed  in  his  counter  claim. 

the  interest  due  forms  a  part  of  the  amount  In  dispute ;  and  where  the  principal 
mm,  for  which  judgment  Is  recoyered.  Is  less  than  two  hundred  dollars,  If 
the  Interest  added  swells  the  judgment  to  more  than  two  hundred  dollars,  the 
Supreme  Ooort  has  jurisdiction. 

WlMie  the  aereral  owners  of  a  mine  onlte  and  cooperate  In  working  the  same, 
they  form  a  mining  partnership,  which  is  gOTemed  by  many  of  the  rules 
relating  to  ordhiary  partnerships,  but  which  has  some  rules  peculiar  to  Itself. 

One  sC  these  rules,  peenllar  to  a  mining  partnership.  Is,  that  each  owner  has  a 
right  at  any  time  to  sell  and  convey  his  interest,  and  such  sale  does  not  dis- 
solve the  partnership. 

inother  of  these  rules  is,  that  the  law  does  not,  in  ease  of  a  mining  partnership, 
hnply  any  authority,  either  to  a  member  of  such  partnership,  or  to  its  man- 
aging agent,  to  hind  the  company  or  Its  Individual  members  by  a  promissory' 
note,  or  a  contract  of  Indebtedness,  execnted  in  the  name  of  the  company; 
hot  It  Is  Incumbent  on  the  party  claiming  to  hold  the  company  for  such  In- 
dsbCedneas  to  show  that  the  person,  exeeatiag  or  contracting  tlM  same  In  the 
Bams  of  tha  eompaay,  had  power  and  authority  to  do  so. 

Appxal  from  the  Ooimty  Court,  Nevada  Coiinly, 
The  facta  aie  stated  in  the  opinion  of  the  Court 

0.  Wiiaan  Hitt,  for  AppeUant 

The  points  that  arise  are  these:  it  being  conoisded  that  the 
members  of  this  mining  company  are  tenants  in  common,  and  so 
fomid  by  the  Court: 

1.  Can  one  tenant  in  common  bind  his  co-tenants,  or,  rather, 
make  contracts,  like  the  present,  binding  them  without  their  au- 
Aoiity  or  consent  f 

S.  Would  representations  of  defendant,  as  co-tenant^  made  be- 
fore the  ezectuion  of  the  note,  that  he  was  interested  in  the  mining 
daims,  be  sufficient  authority  to  authorize  Sprout,  his  co-tenant,  to 
execute  said  note  so  as  to  bind  defendant  ? 

Under  the  first  point,  I  submit:  Partners,  by  virtue  of  an 
•gSDcy  arising  from  the  relations  existing  between  them  as  such, 
may  make  such  contracts ;  but  the  relations  existing  between  part- 
iMiv  uid  those  between  tenants  in  common  are  widely  distinct 
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Among  tenants  in  common  there,  is  no  community  of  interest  or 
authority,  nor  are  they  agents  of  each  other,  unless  under  special 
authority  delegated  to  them.  (Story  on  Partnership,  See.  468.) 
Tenants  in  common  of  mines  are  considered,  both  in  reference  to 
themselves  and  to  others,  as  the  ordinary  owners  of  the  land,  work- 
ing their  respective  interest  of  the  mines,  responsible  only  for  their 
own  acts,  subject  to  no  laws  of  partnership  whatever,  and  possess- 
ing distinct  rights  in  the  property.  (JJrawshay  v.  Mavle,  1 
Proanst  523.)  As  tenants  in  common  and  as  joint  owners  in 
mines,  one  tenant  in  common  has  no  authority  or  power  to  pledge 
the  credit  of  the  general  company;  and  the  fact  that  one  tenant 
in  common  has  the  general  management  of  the  mines  makes  no  dif- 
ference, in  the  absence  of  circumstances  from  which  authority  for 
that  purpose  can  be  inferred.  {Rickeiis  v.  Bermet,  4  C«  B.  686 ; 
Manning  v.  Granger  &  Scott,  17  Law  Jurist,  0.  P.,  17.) 

Thomas  p.  Eawley,  for  Eespondent 

Does  the  finding  of  facts  support  the  judgment?  The  Court 
finds,  that  Sprout  was  a  member,  and  foreman,  of  the  Gk)ld  Hill 
Company,  and  that  he  was  authorized  to  execute  a  company  note 
for  the  debts  of  the  company.  Also,  that  the  note  sued  upon  was 
by  said  Sprout,  executed  in  said  capacity,  and  given  for  a  com- 
pany debt  If  ow,  if  Sprout  was  authorized  (and  there  is  no  doubt 
on  die  point)  to  execute  this  note  for  the  company,  then  it  is  only 
necessary  to  see  whether  D.  Lachman  was  a  member,  or  can  be 
holden  as  a  member,  of  said  company. 

The  counsel  for  appellants  goes  behind  the  facts  found  by  the, 
Court,  and  contends  that  a  tenant  in  common  cannot,  without 
authority  from  his  co-tenant^  bind  such  co-tenant  by  note;  trgf>^ 
that  Sprout  could  not  bind  Lachman  by  the  note  executed  to 
Skillman. 

I  am  perfectly  willing  to  concede^  that  one  tenant  in  common 
cannot,  from  that  fact  alone,  bind  his  co-tenant  by  contract ;  but, 
with  all  due  respect  to  the  opinions  of  the  learned  counsel  for 
appellant,  I  must  frankly  admit  my  inability  to  see  its  applicatiou 
in  the  present  case. 

It  is  apparent  from  the  evidence,  as  wdl  as  from  the  facts  foimd 
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by  the  learned  Judge,  that  the  owners  of  certain  mining  ground 
had  thrown  their  eeyeral  interests  together,  and  formed  a  mining 
company  known  as  the  Gold  Hill  Company.  Hence,  we  here  find 
not  only  tenancy  in  common,  but,  more  than  this^  we  find  the 
interests  of  the  several  owners  thrown  together  for  the  conducting 
of  a  certain  business — ^that  of  mining — ^f  or  the  conmiOB  profit  of 
aQ.  We  find  the  owners  no  longer  representing  their  several 
interests  as  individuals,  but  we  find  those  interests  associated 
together  in  a  mining  partnership,  under  the  name  ''  Gk>ld  Hill 
Company";  and  we  find  W.  P.  Sprout  inducted  as  managing 
partner  and  foreman  of  said  company,  employing  workmen,  pur- 
chasing materials,  giving  the  notes  and  due-bills  of  said  company 
for  company  indebtedness,  and  transacting  the  whole  business  of 
laid  Gk>ld  Hill  Company,  with  the  acquiescence,  consent,  and 
approval  of  said  company. 

The  working  of  a  mine  may  be  the  subject  of  a  partnership,  and 
such  partnership  is  subject  to  all  the  rules  governing  partnerships. 
(CoUyer  on  Partnership,  Sec,  166 ;  Story  on  Partnership,  Sec  82 ; 
Collyer  on  Mines,  68;  Eockwell  on  Mines,  674.) 

The  fact  that  the  partnership  was  formed  for  the  purpose  of 
deriving  profit  from  real  estate  by  working  the  mines  therein, 
couj^ed  with  the  appointment  of  Sprout  as  the  agent  for  the  con- 
duct of  said  business,  would  be  sufficient  to  authorize  Sprout  to 
bind  the  company  by  note. 

Crockkh,  J.  delivered  the  opinion  of  the  Court — Nobtov,  J. 
concurring,  and  Copjc,  C.  J.  concurring  specially. 

Thk  is  an  action  upon  a  promissory  note  for  one  hundred  and 
two  dollars,  with  interest  at  three  per  cent,  per  month,  against  the 
defendants,  as  members  of  the  ^^  Oold  Hill  Company,''  originally 
brought  before  a  Justice  of  the  Peace,  where  a  judgment  was  ren- 
dered against  the  defendants,  from  which  they  appealed  to  the 
Coun^  Court,  where  judgment  was  again  rendered  against  them 
for  two  hundred  and  sixty  dollars  and  forty-six  cents,  besides  costs, 
that  sum  being  the  principal  and  interest  of  the  note,  and  from 
which  they  appeal  to  this  Court 

The  respondent  contends  that  as  the  note  was  for  the  sum  of  one 
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hundred  and  two  dollars  only,  this  Court  has  no  jurisdiction  of  the 
case.  Where  the  plainti£F  is  appellant,  and  the  judgment  is  for  the 
defendant^the  jurisdiction  of  this  Court  is  determined  by  the  amount 
claimed  by  the  complaint^  for  that  is  the  '^  amount  in  dispute  "  in 
such  casee.  (Oillespie  v.  Benson,  18  Cal.  410;  Votaat  v.  Reese, 
20  Id.  89.)  But  if  the  appeal  is  by^the  plaintiff  from  a  judgment 
in  his  favor,  then  the  "amount  in  dispute"  is  the  difference  between 
the  amount  of  the  judgment  and  the  sum  claimed  by  the  complaint. 
(Votan  V.  Reese,  20  Cal.  89.)  So,  upon  the  same  principle,  if  the 
appeal  is  taken  by  the  defendant  from  a  judgment  rendered  against 
him  for  a  sum  exceeding  two  hundred  dollars,  exclusive  of  costs 
and  per  centage,  this  Court  has  jurisdiction  of  the  case,  because  the 
amount  of  the  judgment  is  the  "amount  in  dispute''  on  the  appeal. 
So,  too,  of  the  appeal  is  taken  by  the  defendant  from  a  judgment 
in  his  favor,  where  he  has  set  up  a  cotmter  daim,  if  that  judgment 
is  for  a  sxmi  more  than  two  hundred  dollars  less  than  he  claims  in 
his  answer,  this  Court  has  jurisdiction.  The  respondent  contends, 
however,  that  the  interest  due  on  the  demand,  forms  no  part  of  the 
amount  to  be  included  in  the  estimate  of  the  "amount  in  dispute.'' 
In  this  he  is  mistaken.  The  interest  forms  part  of  the  demand  sued 
for,  and  should  properly  be  included  in  the  estimate.  It  follows 
that  the  objection  to  the  jurisdiction  of  this  Court  is  not  well  taken. 

The  transcript  in  this  case  is  very  imperfect — neither  the  note 
sued  on  nor  the  pleadings  are  inserted  in  it.  It  appears,  however, 
that  the  plaintiff  furnished  the  "  Gold  BSll  Company  "  (a  company 
of  persons  who  were  working  a  mine  together)  with  a  quantity  of 
lumber,  for  which  the  note  was  given,  and  which  was  signed,  as  fol- 
lows: "  H.  P.  Sprout,  Foreman  for  Gold  TTill  Company.**  When 
the  note  was  offered  in  evidence  in  the  County  Court,  the  defendants 
objected  that  it  was  the  note  of  Sprout,  and  not  of  the  comjMiny, 
which  was  overruled  and  excepted  to.  Judging  from  the  signature 
it  would  appear  to  be  the  note  of  Sprout  alone,  and  the  words 
"Foreman  for  Gteld  Hill  Company^'  are  merely  descriptio  personw; 
but  the  terms  of  the  note  itself  may  show  that  it  was,  in  fact, 
intended  to  be  the  note  of  the  company.  This  point  we  cannot 
determine,  as  the  note  does  not  appear  in  the  transcript 

The  principal  point  raised  by  the  appellant  is  that  the  owners  of 
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the  claim  are  tenants  in  common  and  not  partners,  that  Sprout  was 
one  a£  the  owners,  and  that  one  oo-tenant  cannot  bind  his  co-tenants 
hy  a  note  fpven  in  the  name  of  the  companj.    This  question  of  the 
relation  which  exists  between  perscms  owning  several  interests  in  a 
mine,  and  engaged  in  working  the  same,  is  a  very  important  one. 
Whatever  may  be  the  rights  and  liabilities  of  tenants  in  common  of 
a  mine  not  being  worked,  it  is  dear  that  where  the  several  owners 
imite  and  cooperate  in  working  the  mine,  then  a  new  relation  exists 
between  tbem^  and,  to  a  certain  extent,  they  are  governed  by  the 
rules  relating  to  partnerships.    They  form  what  is  termed  a  mining 
partnership,  which  is  governed  by  many  of  the  rules  relating  to 
ordinaiy  partnerahipe,  but  which  has  also  some  rules  peculiar  to 
itself — one  of  wbich  is  that  one  person  may  convey  his  interest  in 
tlie  mine  and  business,  without  dissolving  the  partnershipb     (Fer- 
rety V.  Wighttvick,  1  Russ.  ft  Mylne,  49,)    Still,  there  may  be  a 
partnership  in  the  working  of  a  mine,  subject  to  the  rules  relating 
to  an  ordinary  partnership  in  trade.  (Story  on  Part  Sec.  82.)  And 
this  relation  of  partnership  may  be  constituted  either  by  express 
stipulation  or  by  implication  deduced  from  the  acts  of  the  parties. 
(Bockw*  on  Mines,  676.)   But  in  the  case  of  an  ordinary  mining 
partnershipy  something  more  will  be  required  to  raise  the  presump- 
tiofn  of  liability  arising  from  persons  holding  themselves  out  to  the 
world  as  partners  than  would  be  necessary  in  the  '^ase  of  an  ordi- 
nary partnership    Such  persons,  in  the  absence  of  other  circum- 
stances, cannot  fairly  be  presumed  to  have  intended  to  render 
themselves  liable  to  all  the  consequences  of  a  commercial  partner- 
ddp.     (Id.)     The  same  author  concludes  his  examination  of  this 
question,  as  follows :  ^'  If  the  works  are  carried  on  by  persons  as 
mere  owners  of  land,  concurring  in  a  general  syst^n  of  management 
for  their  common  benefit,  the  shares  of  each  person  will  only  be 
liable  for  his  individual  engagement,  and  to  the  payment  of  debts 
contracted  by  himself,  or  his  authorized  agent,  without  interfering 
with  the  shs^  of  the  other  tenants  in  common."    (Id.  579.) 

There  have  been  several  decisions  relative  to  the  rights  and 
liabilities  of  sharebolders  in  mining  oompanies  to  the  public  and 
among  themselves,  which  it  may  be  well  to  examine.  In  the  case 
of  Vice  ▼•  Lady  Anton  (7  B.  ft  C.  409)>  which  was  an  action  for 


204   SUPREME  COURT  —OCTOBER  TERM,  1861 

Skillman  v.  Luchman. 

goods  sold  and  materials  furnished  for  working  a  mine,  in  whidi 
the  defendant  held  one  share,  evidenced  only  by  certificate  issned 
by  the  secretary  of  the  company,  the  plaintiflF,  at  the  time  he  fur- 
nished the  goods,  had  no  knowledge  that  she  was  a  shareholder. 
She  had  paid  the  deposit  on  some  shares,  and  had  spoken  and  writ- 
ten of  herself  (in  private  letters)  as  a  shareholder  of  the  company. 
The  Judge  held  that  the  plaintiff  did  not  actually  give  credit  to  the 
defendant,  and  was  not  misled  by  her,  and  that  she  never  held  her- 
self out  to  the  world  as  a  partner,  and  therefore  she  could  only  be 
chargeable  on  the  ground  of  being  really  interested.  The  fact  that 
she  thought  she  had  an  interest  did  not  make  her  interested;  and 
he  held  that  the  certificate  conveyed  no  interest  in  the  mine,  and 
therefore  she  was  not  liable.  The  correctness  of  this  decision,  that 
it  was  necessary  to  prove  a  conveyance  of  an  interest  in  the  mine. 
lias  been  doubted. 

The  esse  of  Dickinson  v.  Valpy  (10  B.  &  0.  128),  was  an 
action  by  an  indorsee  of  a  bill  of  exchange,  drawn  and  aooepted 
by  a  mining  company,  against  the  defendant  as  a  member  of  the 
company.  The  defendant  had  applied  for  and  obtained  shares  in 
the  company,  on  which  he  had  paid  several  installmenta.  The 
business  of  the  company  was  transacted  by  a  Board  of  Directors, 
and  the  bill  had  been  drawn  and  accepted  in  pursuance  of  a  reso- 
lution passed  by  them.  It  was  held  necessary  for  the  plaintiff  to 
show  that  the  directors  had  power  to  bind  the  shareholders  by 
drawing  bills  of  exchange ;  and  for  that  purpose,  evidence  should 
have  been  given  of  the  nature  and  character  of  the  business  of  the 
company,  to  show  that  in  order  to  carry  into  effect  the  purposes  for 
which  it  was  instituted  the  drawing  and  accepting  of  bills  was 
necessaiy,  or  to  show  from  the  practice  of  similar  companies  that 
it  was  tusual  to  draw  such  bills.  It  was  also  held,  that  although  in 
ordinary  trading  partnerships  the  law  implied  that  one  partner 
had  power  to  bind  another  by  drawing  and  accepting  biUa^  yet 
that  role  did  not  apply  to  mining  partnerships,  without  showing 
that  It  was  necessary  to  carry  on  its  business. 

In  Judson  v.  Bourne  (6  M.  &;  W.  461),  it  was  held  that  the 
members  of  a  mining  company  have  authority  by  law  (in  the  ab- 
senoe  of  any  proof  of  a  nu^e  limited  authority)^  to  bind  each  other 
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by  dealings  on  credit  for  the  purpose  of  working  the  mines,  if  that 
appears  to  be  necessary  or  usual  in  the  management  of  the  mines. 
In  Hawtayne  v.  Bourne  (7  M.  &  W.  595),  the  managing  agent 
of  the  mining  company  had  borrowed  money  from  a  bank  to  pay 
debts  due  to  laborers  who  had  levied  distress  warrants  upon  the 
materials  of  the  mine,  and  it  was  held  that  there  was  no  rule  of  law 
that  such  an  agent  could,  even  in  case  of  an  emergency  suddenly 
arising,  raise  money  and  pledge  the  credit  of  his  principals  for  its 
repayment;  that  the  authority  of  the  agent  was  only  that  he  should 
conduct  and  carry  on  the  affairs  of  the  mine  in  the  usual  manner, 
and  there  was  no  proof  of  express  authority  to  borrow  money,  or 
that  it  was  necessary  in  the  ordinary  course  of  the  undertaking. 

A  joint  stock  company  was  formed  to  work  a  mine,  in  which  the 
defendant  became  a  shareholder,  and  took  part  in  its  proceedings. 
The  prospectus,  issued  on  the  formation  of  the  company,  stated 
ihat  all  supplies  for  the  mine  were  to  be  purchased  at  cash  price% 
and  no  debt  was  to  be  incurred ;  and  the  scrip  certificates  also  boie 
an  indorsement  to  the  same  effect  The  plaintiff  supplied  goods 
for  the  necessary  working  of  the  mine,  on  the  order  of  a  resident 
agent  appointed  by  the  directors  to  manage  the  mine,  which  was 
the  enstomary  course  in  such  concerns:  held,  that  the  defendant 
was  liable  to  the  plaintiff  for  the  price  of  such  goods,  notwithstand- 
ing the  statements  in  the  prospectus  and  certificates,  unless  it  were 
shown  that  the  agent  had,  in  fact,  no  authority  from  the  defend ant| 
and  that  the  plaintiff  had  notice  thereof.  (Hawkvn  v.  Bourne,  8 
M.  &  W.  703.) 

Where  a  defendant  is  charged  with  a  debt  in  an  action  for  work 
and  labor  as  a  partner  in  a  mining  company,  but  is  not  shown  to 
have  either  contracted  such  debt  personally  or  represented  himi^^ 
to  the  plaintiff  as  a  partner,  the  fact  of  his  having  been  partner 
may  nevertheless  be  shown  by  evidence  short  o^  strict  proof  that 
be  had  executed  a  deed  of  copartnership,  or  was  legally  interested 
in  the  mine.  The  fact  may  be  proved  by  his  admission  made 
hdcfre  or  after  the  debt  was  incurred.  (Ralph  v^farvey,  1  Q. 
B.  845.)  One  of  several  co-adventurers  in  a  mine  has  not,  as  such^ 
any  authority  to  pledge  the  credit  of  the  general  body  for  roonej 
bon^owed  for  the  purposes  of  the  concent    And  the  fact  of.  his 
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having  the  general  management  of  the  mine  makes  no  difference, 
in  the  absence  of  circumstances  from  which  an  implied  authority 
for  that  purpose  can  be  inferred  (BicJcetts  v.  Burnett,  4  Q.  B. 
686-) 

Such  is  the  uncertainty  of  mining  operations  that  few  are  willing^ 
to  risk  all  their  means  in  such  undertakings ;  and  it  is  therefore  ous- 
tomary  for  a  number  of  persons  to  'mite  in  the  enterprise;  and 
often  the  interests  owned  by  each  differ  greatly  in  amount,  accord- 
ing as  each  is  able  to  furnish  means,  or  is  .willing  to  take  the  risk. 
As  a  general  rule,  it  is  impracticable  for  each  proprietor  to  work 
his  interest  in  the  mine  separate  from  the  others ;  hence  arises  the 
necessity  for  an  organization  of  some  kind  to  work  the  mine,  such 
as  a  corporation,  joint  stock  company,  or  mining  partnership.  The 
company  in  the  present  case  is  one  of  the  latter  class.  As  each 
owner  has  a  right  to  sell  and  convey  his  interest  at  any  time,  and 
as,  in  ordinary  partnerships,  such  sale  would  dissolve  the  partner- 
ship, and  compel  a  winding  up  and  settlement  of  the  business,  which 
would  be  most  disastrous  to  a  mining  enterprise,  it  has  become  an 
established  principle  that  such  sale  does  not  dissolve  a  mining  part- 
nership, but  it  continues  on  as  before.  Such  a  radical  change  in 
the  law  of  partnership  necessitates  other  changes.  One  result  is, 
that  new  members  are  thus  introduced  into  the  company  without  the 
consent,  and  often  against  the  wishes,  of  the  other  members;  and 
it  would  be  most  unjust  to  subject  each  proprietor  to  personal  liabil- 
ities, which  might  sweep  away  all  his  property,  created  against  his 
consent,  by  those  who  became  members  against  his  wishes.  Hence 
arises  the  necessity  of  establishing  new  rules  for  such  partnerships, 
differing  from  those  regulating  ordinary  partnerships,  especially 
those  relating  to  the  power  of  any  one  member,  or  a  majority  of 
the  members,  or  of  the  Superintendent  or  managing  agent,  to  make 
contracts  binding  upon  the  company  or  its  members,  and  also  r^u- 
iating  the  extent  and  nature  of  the  liability  of  each  proprietor  for 
the  company  debts,  as  between  themselves  and  third  persons.  The 
lilies  regulatupg  ordinary  partnerships  will,  to  some  extent,  form  a 
proper  guide,  but  do  not  necessarily  determine  these  questions.  It 
is  impossible  to  lay  down  a  perfect  code  of  rules  upon  this  subject ; 
but,  like  other  legal  rules,  they  must  be  settled  as  they  ariee  in 
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casee  pequiring  their  determination.  Such  rules  must  be  governed 
bj  the  peculiar  condition  and  circumfitances  of  the  country/  and 
must  be  founded  upon  sound  principles  of  justice,  and  such  as  will 
protect  the  rights  of  individual  proprietors  against  the  unauthor- 
ized acts  of  others,  and  at  the  same  time  properly  secure  the  claims 
of  creditors  and  insure  the  successful  working  of  the  mine. 

In  the  present  cajBe  it  appears  that  the  defendant  Lachman,  for  a 
long  time  prior  and  up  to  June  25th^  1858,  held  a  mortgage  on  the 
interest  in  the  mine  of  one  Prior;  that  on  that  day  he  took  a  con- 
veyance of  that  interest  in  satisfaction  of  the  mortgage,  and  con- 
veyed the  same  interest  to  one  of  the  defendants,  Sprout,  on  the 
twenty-eighth  day  of  June,  and  received  a  mortgage  on  Sprout's 
interest  in  the  mine  to  secure  the  payment  of  the  purchase  money. 
This  appears  to  be,  in  fact,  all  the  interest  he  had ;  but  it  was  proved 
that  both  prior  to  and  after  the  date  of  the  note,  which  was  dated 
June  30th,  he  admitted  to  two  persons,  one  of  whom  was  a  brother 
of  the  plaintiff,  and  who  delivered  most  of  the  lumber,  that  ho 
owned  an  interest  in  the  mine.  It  does  not  appear  that  any  of 
these  statements  of  Lachman  were  the  means  of  inducing  the  plain- 
tiff to  sell  or  deliver  the  lumber.  These  statements  of  the  defend- 
ant lAchman  do  not  oprate  as  an  estoppel  upon  him,  unless  it 
appears  that  the  plaintiff  was  induced  thereby  to  sell  and  deliver 
the  lumber  to  the  company.  Neither  the  evidence  nor  the  findings 
of  the  Court  contain  any  facts  or  evidence  establishing  this  point. 

But  there  is  still  a  more  important  objection  to  the  findings  and 
judgment  in  this  case.  There  was  no  evidence  of  any  authority 
having  been  given  by  the  company,  or  Lachman,  to  Sprout,  a  mem- 
ber of  the  company  and  the  managing  agent  or  foreman,  to  execute 
a  promissory  note  in  ihe  name  of  and  binding  the  company  for  the 
indebtedness  due  the  plaintiff,  or  any  general  authority  to  that  effect. 
In  fact,  several  members,  including  Lachman,  testified  that  they 
never  gave  him  any  such  authority.  It  is  clear  that  the  law  does 
not,  in  the  case  of  mining  partnerships,  imply  any  such  authority 
either  to  a  member  of  such  partnership  or  to  its  managing  agent. 
In  this  respect  the  rule  of  law  is  different  from  that  of  ordinary 
<»nimercial  partnerships.  It  was  clearly  the  duty  of  the  plaintiff 
to  prove  that  the  person  esecuting  the  note  in  the  name  of  the  com- 
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panj  had  power  and  authority  to  do  so.  He  might  have  had  power 
to  puTohase  the  lumber  for  tiie  use  of  the  mine,  but  that  is  very 
different  from  authorizing  him  to  execute  a  note  in  the  name  of  the 
company,  bearing  interest  at  the  rate  of  three  per  cent  per  month. 
In  this  case  the  County  Court  failed  to  draw  the  proper  dis- 
tinction between  the  liability  of  members  of  a  mining  partnership 
and  ordinary  trading  partnerships,  and  in  this  it  erred« 

The  judpnent  is  therefore  reversed  and  the  cause  remanded. 

Ck>PB,  0«  J. — I  think  the  conclusion  arrived  at  by  the  Juaticey 
Qbooxkb^  is  correct^  and  I  therefore  concur  in  the  judgment. 


TIBBETTS  V.  MOORE  et  al 

A  WKWkwfn  lleQ  which  deicrfbes  th%  property  u  a  ''qnarti  mill,  helng  at  or 
near  the  town  of  Scotts^Ule,  In  Amador  County,  kno^n  as  '  Moore's  New 
Quarts  Mill/  *'  contains  a  sufficient  description  to  hold  the  property,  where 
there  la  no  eyldence  that  there  was  any  other  quarts  mill  at  the  place  so  desig- 
nated as  to  render  It  uncertain  which  was  Intended. 

Where  the' lien  describes  the  land  around  the  building,  on  which  a  lien  Is  claimed. 
In  these  words,  **  with  such  convenient  space  of  land  around  the  same  as  may 
he  required  for  the  conyenlent  use  and  occupation  thereof."  the  description  Is 
also  sufficient ;  but  It  is  proper  for  the  Court  by  its  decree  to  define  the  amount 
and  extent'  of  the  land  connected  with  the  building  which  is  properly  subject 
to  the  lien ;  and  if  the  decree  follows  the  description  in  the  lien,  it  Is  doubtful 
whether  the  purchaser  will  acquire  any  land  beyond  that  covered  by  the 
building. 

The  Hen  of  a  material  man  acemes  at  the  time  he  has  the  materials,  which  he  has 
contracted  to  furnish,  ready  for  delivery  at  the  place  where  he  has  agreed  to 
deliver  them. 

When  a  mechanic  or  material  man  commences  proceedings  to  foredoae  a  Hen, 
and  publishes  notice  in  accordance  with  the  statute,  for  all  persons  holding 
and  claiming  liens  to  appear  In  Court  and  exhibit  the  same  with  their  proofs, 
the  exhibit  of  proofs  of  Hens  by  llenholders,  coming  in  under  the  notice,  is 
not  governed  by  the  sections  of  the  Practice  Act  relating  to  Intenrentioos,  and 
the  papers  filed  by  them  are  not  governed  by  the  strict  rules  relating  to  plead- 
ings la  ordinary  actions. 

Where  the  notice  of  lien  states  that  the  materials  were  furnished  to  A.  ft  Co., 
when  in  fact  they  were  furnished  to  A,  this  deed  not  Invalidate  the  Hen,  for 
the  material  fact  is,  whether  the  materials  were  fumlsbed  txx  and. used  la  the 
conBtructloD  of  the  building  on  which  the  lien  la  claimed. 
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a,  the  owner  of  ft  quarts  mill  in  Amador  Coanty,  ozecuted  a  mortgaga  on  the 
nme  to  B.  Afterwards,  A  purchased  at  Sacramento  ft  iteam  engine  and 
boiler^  and«  to  secure  the  parcbase  money,  executed  to  C  a  cliattel  mortgftfa 
on  the  same,  and  then  transported  them  to  Amador  and  placed  them  la  tbt 
quartas  mill,  so  that  they  became  a  part  of  the  realty:  held,  that  Cs  mort- 
gage on  the  steam  engine  and  holler  had  priority  orer  the  mortgage  of  B. 

Appeal  from  the  Sixteenth  Judicial  District,  Amador  Ootmly. 

Moore,  the  mortgagor,  purchased  the  steam  engine  spoken  of  in 
the  opinion,  of  Lambard,  its  manufacturer,  in  Sacramento  City. 
The  other,  facts  are  stated  in  the  opinion  of  the  Court 

John  W.  Armstrong,  for  AppeUanta. 

The  notice  of  lien  did  not  correctly  describe  the  property  to  be 
Bhaiged  with  the  lien« 

The  law  requires  that  the  premises  on  which  the  building  is  situ* 
ated  should  be  described  correctly  (Wood's  Dig.  1059,  See.  2), 
with  certainty  and  particularity,     (Nott's  N.  Y.  Lien  Law,  187.) 

It  is  true  that  the  premises  are  described  in  the  notice  as  Moore's 
Kew  Quartz  Mill,  at  or  near  ScottsviUe,  but  this  is  not  sufficient 
notice  of  a  mechanic's  lien  (Montrose  ▼.  Conner,  8  Cal.  346) ;  yet 
e?«n  if  it  were  sufficient,  there  is  no  evidencef  in  the  re<5ord,  nor 
was  there  any  given  at  the  trial,  that  the  property  in  controversy 
was  so  known  at  the  time  the  lien  was  filed,  or  at  any  other  time. 

Premises  in  a  deed  must  be  described  by  a  well  known  name, 
and  if  it  is  at  all  sufficient  to  describe  it  by  name  in  a  notice  of  lien, 
it  must  be  done  with  as  much  particularity  as  in  a  deed — by  a  well 
known  name.  But  I  think  that  a  description  of  the  property  by 
naiAe  is  entirely  insufficient,  because  the  statute  does  not  give  a  lien 
upon  the  building,  and  the  whole  tract  of  land  on  which  the  same 
is  situated,  but  only  on  so  much  of  the  land  as  may  be  necessary 
for  the  convenient  use  and  occupation  of  the  building  (Wood's 
Dig.  1060,  Sec  4) ;  otherwise  third  parties  dealing  with  the  prop- 
er^ cannot  know  how  much  of  the  ground  is  affected  by  tiie  lien ; 
they  could  not  know  how  much  ground  would  be  deemed  necessary 
to  the  convenient  use  and  Occupation  of  the  mill.  It  was  evidently 
tbtf  intention  of  the  Le^slature  to  require  lieni  cliiimants  to  desig- 
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nate  by  some  means  the  quantity  of  land  charged  with  the  lien ;  for 
a  condition  preoedent  to  the  attaching  of  the  lien  is,  that  a  notice 
of  lien  containing  a  correct  description  of  the  property  to  be 
charged  with  the  lien,  should  be  filed  in  the  Recorder's  office  of  the 
county  where  the  same  is  located ;  and  the  statute  states  what  quan- 
tity of  land  (and  therefore  what  particular  land)  shaU  be  charged 
with  the  lien.    (Wood's  Dig.  1060,  Sec.  4.) 

On  the  facts  as  disclosed  by  the  record,  was  defendant,  O.  D. 
Lambard,  entitled  to  a  decree  that  the  boiler,  engine,  etc.,  should 
be  segregated  from  the  mill  and  sold  separately  to  satisfy  his  mort- 
gage, and  thus  destroy  the  security  of  the  appellants  ? 

I  think  not;  the  record  of  appellants'  mortgage  gave  notice  to 
all  the  world  from  the  twenty-second  day  of  October,  1860,  that 
the  assignor  of  the  appellants  had  a  lien  by  mortgage  on  the  mill, 
land,  and  machinery  in,  and  to  be  put  into  the  mill ;  and  therefore, 
Lambard  took  his  mortgage  with  notice  of  the  mortgage  of  appel- 
lants and  subject  thereto.    (Wood's  Dig.  108,'  Sec.  25.) 

Did  not  defendant  Lambard,  lose  his  lien  when  he  allowed  the 
engine,  boiler,  etc.,  to  be  put  into  the  mill,  and  become  a  necessary 
part  of  it  ?    I  think,  as  against  appellants,  he  did. 

They  became  fixtures  when  they  were  attached  to  the  mill  with 
the  consent  of  Lambard;  and  if  he  ever  had  a  lien  upon  them,  he 
lost  it 

It  would  destroy  the  whole  property  to  segregate  the  boiler, 
engine,  etc,  and  this  the  law  will  not  allow. 

The  case  of  Sands  v.  Pfeiffer  (10  Cal.  263),  establishes  the  doc- 
trine that  a  boiler,  engine,  etc.,  though  not  in  the  mill  at  the  time 
of  the  execution  of  the  mcVgage,  but  put  in  soon  after,  are  fixtures 
and  pass  to  the  mortgagee. 

The  case  of  Merritt  v.  Judd  (14  CaL  60),  shows  that  such 
machinery  in  a  quartz  mill  are  fixtures. 

In  Winslow  v.  Merchants'  Insurance  Co.,  (4  Met.  306),  it  is 
held,  that  as  between  the  mortgagor  and  mortgagee,  fixtures  for 
trade  cannot  be  removed  by  mortgagor  though  put  up  by  mortgagor 
after  the  execution  of  the  mortgage. 

On  examination  of  the  oaae  of  Window  v.  MereharUs'  Insurance 
Co.  (4  Met  S06,  816),  it  will  be  deen  that  the  oontioversy  wad 
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between  a  prior  mortgagee  who  had  a  mortgage  on  the  land  and 
bnilding,  and  a  subeequent  mortgagee  who  had  a  mortgage  on  the 
boiler,  engine,  etc.,  which  were  put  into  the  building  after  the  exe- 
cution of  the  first  mortgage,  as  in  this  case,  and  there  the  lien  on 
the  boiler,  engine,  etc,  was  adjudged  in  favor  of  the  first  mortgage. 
This  case  was  followed  in  the  case  of  Butler  v.  Pope  (7  Met 
40),  and  in  the  case  of  CoUns  r.  McLagin  (39  Maine,  115.) 

R.  M.  A  N.  C.  Briggs,  for  Respondents  Morgan  and  Weather^ 


Jchn  H.  Fry  for  Respondent  Tibbetts. 

John  O.  Eyer  and  John  H,  Fry,  for  Respondent  Lambard; 

Cbockbb^  J.  delivered  the  opinion  of  the  Court  —  Nobtoit,  J. 
concarring. 

This  is  an  action  to  enforce  a  mechanic's  lien,  notice  of  which  was 
filed  in  the  Recorder's  office;  November  24th,  1860,  on  a  quartz  mill 
owned  hj  the  defendant  Moore,  in  Amador  County,  for  machinery 
iised  in  the  oonstruction  of  the  mill.  Morgan  and  Weatherwaz 
came  in  under  the  published  notice,  and  filed  liens  on  the  same 
property  for  lumber  furnished  and  labor  performed  on  the  mill 
Brown  and  Andrews  were  made  parties,  they  claiming  a  lien  thereon 
under  a  chattel  mortgage,  executed  by  Moore  to  one  Mosick,  and 
by  Mosick  assigned  to  thom.  This  mortgage  bears  date  October 
22d,  1860,  was  recorded  the  same  day,  and  includes  the  quartz  lode 
and  the  quartz  mill  then  in  process  of  erection,  with  the  boiler, 
engine,  and  other  machinery  used  in  the  mill.  Lambard  is  also 
made  a  defendant,  he  claiming  a  lien  under  a  chattel  mortgage  on 
the  boiler,  engine,  and  fixtures  connected  therewith^  executed  by 
Moore  on  the  sixteenth  day  of  November,  1860.  The  property 
described  in  this  mortgage  was  then  in  Sacramento,  where  the 
mortgage  was  executed,  but  was  afterwards  removed  to  and  put  up 
as  a  part  of  the  fixtures  and  machinery  of  the  quartz  mill.  This 
mortgage  was  duly  recorded  in  Sacramento  County,  November 
17th,  and  in  Amador  County,  November  19th.  The  case  was  tried 
hj  the  Oourt^  and  a  decree  rendered  that  the  claim  of  Lambard 
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was  a  valid,  subsisting  liea  upon  the  property  described  in  his  mort- 
gage for  the  sum  of  eight  hundred  and  twenty-two  dollars  and  five 
cents;  that  the  mortgage  of  Brown  &  Andrews  was  a  valid  lien 
against  the  property  described  therein  for  three  thousand  nine  hun- 
dred and  thirty-eight  dollars  and  sixty-six  cents,  and  that  they  have 
a  further  lien  for  two  hundred  and  eighty-seven  dollars  and  ei^ty- 
six  cents  for  money  paid  by  them  for  taxes  and  other  expenses  about 
the  property.  It  was  further  decreed  that  the  property  mentioned 
in  the  Lambard  mortgage  be  sold,  and  out  of  the  proceeds  the 
Sheriff  to  pay  —  first,  the  costs  and  expenses  of  the  sale;  second, 
the  costs  and  expenses  of  the  action,  and  the  two  hundred  and 
eighty-seven  dollars  and  eighty-six  cents  advanced  by  Brown  & 
Andrews,  if  sufficient  to  pay  them  and  the  debt  due  Lambard; 
third,  to  pay  the  amount  due  said  Lambard;  fourth,  the  overplus, 
if  any,  to  be  added  to  the  proceeds  of  the  sale  of  the  property 
described  in'  the  mechanics'  liens.  It  also  decreed  that  the  prop- 
erty described  in  the  mechanics'  liens  should  then  be  sold,  subject 
to  the  rights  of  the  purchaser  imder  the  Lambard  mortgage,  and 
from  the  proceeds,  with  any  overplus  from  the  first  sale^  after 
deducting  costs  and  expenses  of  sale,' to  pay  to  the  holders  of  the 
mechanics'  liens  the  respective  amounts  due  them  under  the  deeree, 
and  if  sufficient,  to  be  divided  pro  rata  among  them;  but  if  there 
should  be  a  surplus,  the  same  to  be  added  to  the  proceeds  of  the 
sale  of  the  property  described  in  the  Brown  &  Andrews  mortgage. 
It  also  decreed,  that  the  property  described  in  the  Brown  ft  An- 
drews mortgage  should  then  be  sold,  subject  to  the  rights  of  the 
purchasers  at  the  two  prior  sales ;  and  out  of  the  proceeds  to  pay 
the  amount  due  on  that  mortgage,  and  the  overplus,  if  any,  to  the 
defendant  Moore ;  and  in  case  of  a  deficiency  in  tiie  payment  of 
said  several  debts,  judgment  to  be  entered  for  such  ie&<Aency 
against  him,  and  that  executions  issue  thereon.  From  this  decree 
Brown  &  Andrews  alone  appeaL 

The  first  point  urged  is,  tiiat  the  notice  of  lien  filed  by  die  plain- 
tiff Tibbetts,  does  not  correctly  or  sufficiently  describe  the  property 
sought  to  be  charged  with  the  lien.  It  is  described  as  a  ^  Quartz 
mill,  being  at  or  near  the  Town  of  Scottsville  in  Amador  County, 
Imown  as  Moore's  Kew  Quartz  MilL''   There  was  no  evidence  that 
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then  wuB  any  other  quartz  mill  at  that  place  so  designated  as  to 
render  it  uncertain  which  was  intended.  The  description  we  deem 
fiuffident  to  identify  the  property  and  uphold  the  lien.  (Eotaling 
V.  Crordse,  2  CaL  68.) 

The  land  around  the  mill,  is  descrihed  in  the  complaint  and 
notice  of  lien  as  follows:  ^^  With  such  convenient  space  of  land 
aromid  the  same  as  may  be  required  for  the  convenient  use  and 
occupation  thereof.''  It  is  objected  that  this  description  is  also 
insufficient.  Sec.  4  of  the  Mechanics'  lien  Law  (Wood's  Digest, 
538)  provides  that  ^^  the  land  upon  which  any  building  or  super- 
structure shall  be  erected,  together  with  convenient  space  around 
the  same,  or  so  much  as  may  be  required  for  the  convenient  use 
and  oecupation  of  the  premises,  shall  also  be  subject  to  the  lien," 
etc.  The  notice  and  the  complaint  in  this  case  follow  the  terms 
of  the  statute,  and  are  sufficient  as  a  matter  of  description.  In 
oases  of  this  kind  it  is  proper  for  the  Oourt,  by  its  decree,  to  define 
die  amount  and  extent  of  the  land  connected  with  the  mill  which 
is  properly  subject  to  the  lien.  The  decree  in  this  case,  however, 
does  not  do  so;  and  this  is  also  urged  as  an  objection.  Such  an 
omission  will  not  invalidate  the  decree ;  but  it  renders  it  doubtful 
whether  a  purchaser  under  it  will  acquire  any  land  beyond  that 
covered  by  the  buildings.  That  question,  however,  is  not  properly 
before  us;  and  it  is  not  necessary  to  determine  it.  !N'o  objeo- 
tion  of  this  kind  seems  to  have  been  raised  in  the  Court  below  by 
demurrer  or  otherwise;  nor  does  it  appear  that  the  appellants 
requested  the  Court  to  define  in  its  decree  the  extent  of  space 
around  the  null  to  be  subjected  to  the  lien.  Under  such  circum- 
stances, they  will  be  deemed  to  have  waived  such  objections. 

The  next  point  is,  that  none  of  the  materials  furnished  by  the 
pbdntiffa  had  been  delivered  at  the  mill  at  the  time  of  the  mortgage 
held  by  the  appellants  was  executed  and  recorded,  and  it  ia  con- 
tended, therefore,  that  the  plaintifPs  lien  did  not  attach  to  the  prop- 
erty until  after  the  mortgage.  The  statute  then  in  force  provided 
that ''  the  liens  created  by  this  act  shall  be  preferred  to  every  other 
lien  or  incumbrance  which  shall  have  attached  upon  the  said  prop- 
er^ subsequent  to  the  time  at  which  the  work  was  conmienced,  or 
ikd  first  of  the  materials  were  furnished;  and  also  to  all  mortgages 
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and  other  encumbrances  unrecorded  at  the  time  such  work  was 
commenced,  or  the  first  of  such  materials  were  furnished.''  The 
Court  found,  among  other  things,  "that  the  plaintiff,  on  the 
twenty-fifth  day  of  September,  1860,  commenced  to  furnish,  for 
the  construction  of  the  quartz  mill  described  in  the  plaintiff's  com- 
plaint, certain  necessary  castings,"  etc.  The  mortgage  held  by 
Brown  &  Andrews  was  dated  October  22d.  The  question  is, 
whether  or  not  the  word  "  furnished,"  as  used  in  the  statute,  means 
"  delivered  at  the  building  "  in  the  construction  of  which  the  mate- 
rials are  furnished.  We  think  that  such  is  not  its  reasonable  con- 
struction. The  material  man  is  properly  said  to  have  "  furnished  " 
the  materials,  when  he  has  delivered,  or  has  them  ready  for  deliv- 
ery, at  the  place  where  he  has  agreed  to  deliver  them  under  the 
contract;  which,  in  this  case  was  at  the  plaintiff's  foundry,  some 
distance  from  the  quartz  mill.  This  point,  therefore,  is  not  tenable. 
The  next  questions  to  consider  are  those  relating  to  the  lien  of 
Morgan,  one  of  the  parties  to  the  action.  It  is  insisted  that  the 
petition  filed  by  him,  asserting  his  claim  and  lien,  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  therefore  the 
Court  erred  in  admitting  any  evidence  in  support  of  the  claim  over 
the  objection  of  the  appellants.  The  proceedings  in  actions  to 
enforce  mechanics'  liens  are  special,  and  peculiar  in  their  charac- 
ter. Under  the  seventh  section  of  the  act  ih  force  at  the  time  this 
action  was  commenced  (Wood's  Dig.  538,  589),  it  was  not  neces- 
sary for  the  lienholder  who  commenced  the  action  to  make  other 
holders  of  liens  under  the  statute,  parties  by  name,  but  they  were 
brought  in  by  a  published  notice,  "  notifying  all  persons  holding  or 
claiming  liens  on  said  premises,  to  be  and  appear  in  said  Court,  on 
a  day  to  be  therein  specified,  and  to  exhibit  then  and  there  the  proof 
of  said  liens."  "  On  the  day  appointed,  the  Court  shall  proceed 
to  hear  and  determine  the  said  claims,  in  a  sununary  way,  or  may 
refer  the  same,"  etc.  It  will  be  seen  that  the  proceedings  are 
summary  in  their  character,  and  differ  entirely  from  ordinary 
actions.  The  exhibit  of  proof  of  liens  by  lienholders  coming  in 
under  the  notice,  is  not  governed  by  the  sections  of  the  Practice 
Act  relating  to  interventions;  and  the  papers  filed  by  them, exhibit- 
ing their  claims,  are  not  governed  by  the  strict  rules  relating  to 
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pleading  in  ordinary  actions.  In  this  case,  the  lienholder,  Mor- 
gan, presented  his  claim  in  the  form  of  a  petition  duly  filed  in  the 
action,  in  which  hia  demand  and  lien  were  set  forth.  It  is  ob- 
jected that  it  does  not  state  that  the  lumber  was  furnished  to  be 
used  in  the  construction  of  the  mill,  or  that  it  was  used  in  that 
manner.  This  objection,  if  a  valid  one  under  the  statute  referred 
to,  shonld  have  been  taken  by  demurrer,  and  not  by  objection  to  the 
evidence  which  showed  that  it  was  thus  furnished  and  used. 

The  notice  of  lien  filed  by  Morgan  sets  forth  Uiat  the  lumber  was 
furnished  to  "  Moore  &  Co.,"  and  it  is  objected  that  the  lien  cannot 
be  enforced  against  property  owned  by  Moore,  and  not  Moore  & 
Co.  The  material  facts  to  sustain  the  lien  are,  that  the  materials 
were  furnished  for,  and  were  actually  used  in  the  construction  of 
the  building  on  which  the  lien  is  claimed.  Whether  the  owner 
purchased  the  materials  in  his  own  name  or  in  the  name  of  a  firm 
of  which  he  was  a  member,  can  make  no  difference  so  far  as  relates 
to  the  lien,  which  is  the  only  matter  the  appellants  have  a  right  to 
ctOLtest. 

The  notice  filed  by  Morgan  includes  claims  for  lumber  furnished 
for  the  construction  of  the  quartz  mill,  and  also  a  blacksmith  shop, 
and  a  building  erected  over  the  shaft  of  the  mine.  It  is  contended 
that  by  filing  his  notice  in  this  form,  he  loses  all  lien  on  either. 
Whether,  in  a  case  like  this,  where  all  the  buildings,  though  sepa- 
rated from  each  other,  form  one  establishment,  and  are  all  used,  and 
are  necessary  in  conducting  the  one  business  carried  on,  the  lien  of 
the  mechanic  or  material  man  can  be  held  to  include  all  the  buildings 
in  one  claim  and  lien,  it  is  unnecessary  to  determina  The  Court, 
in  this  case,  in  its  findings  separated  the  amount  due  for  the  mate- 
rials furnished  for  the  construction  of  the  quartz  mill  proper  from 
that  for  the  other  buildings,  and  rendered  its  decree  accordingly. 
In  this,  no  error  was  committed  to  the  injury  of  the  appellants. 

The  next  class  of  objections  to  be  noticed  are  those  which  relate 
to  the  Lambard  mortgage.  The  mortgage  held  by  the  appellants  is 
dated  October  22d,  1860,  and  was  recorded  in  Amador  County 
the  same  day.  It  was  executed  under  the  Chattel  Mortgage  Act 
(Wood's  Dig.  108),  and  the  properly  mortgaged  is  described  as 
foUows:  ''All  that  certain  piece  or  parcel  of  land  or  lot  of  groimd, 
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and  the  improvements  thereon,  known  as  Sidores  Quartz  Lode  or 
Ledge,  situate  in  Amador  County  and  State  of  California,  about  one 
mile  south  from  the  town  of  Jackson,  near  the  head  of  Hunt's  Gulch, 
commencing  about  one  hundred  and  fifty  feet  south  of  Howard's 
Garden,  running  thence  south-east  one  thousand  feet,  said  range 
running  in  a  south-east  and  north-west  direction,  and  being  of  suffi- 
cient width  to  cover  said  lode,  with  all  the  surface  widths,  dips, 
angles,  and  branches,  and  all  things  pertaining  to  the  same,  and 
being  the  same  lode  now  worked  by  Albert  Moore;  also  the  quart? 
mill,  being  at  this  time  in  the  course  of  erection  upon  or  near  the 
said  lode,  together  with  the  boiler,  engine,  stamps,  and  machinery 
of  all  kinds  and  descriptions  in  or  about  said  mill  now,  and  when 
the  same  shall  have  been  completed,  and  all  fixtures,  furniture,  and 
implements  used  in  or  about  said  mill  or  quartz  lode,  and  also  all 
quartz  rock  taken  from  said  quartz  lode  that  may  be  at  or  near 
said  mill  and  lode  at  the  time  of  foreclosure  of  this  mortgage,"  etc. 
The  Lambard  mortgage  is  dated  November  16th,  1860,  and  was 
duly  recorded  in  Sacramento  County,  where  the  property  then  was, 
November  17th,  and  in  Amador  County  on  the  ninteenth  of 
November.  It  was  executed  in  pursuance  of  the  provisions  of 
the  same  Chattel  Mortgage  Act,  and  the  property  mortgaged  is 
described  as  follows :  '^  One  steam  engine  of  the  following  descrip- 
tion: twelve-inch  cylinder,  twenty-four  inch  stroke;  one  heater, 
one  force-piunp,  one  wheel  and  pinion,  and  one  steam-gauge.  Also, 
one  steam  boiler  of  the  following  description:  twenty  feet  long, 
and  forty  inches  in  diameter,  having  five  nine-inch  flues."  Soon 
after  this  mortgage  was  given,  the  properly  described  therein  was 
removed  from  Sacramento  to  the  quartz  mill,  and  put  up  therein, 
for  the  purpose  of  running  the  madiinery  thereof.  The  appellants 
claim  that  when  this  property  was  put  up  in  the  quartz  mill  it 
became  a  fixture  and  part  of  the  really;  that  it  became  thereby  a 
portion  of  the  property  covered  by  their  mortgage ;  that  their  mort- 
gage, being  prior  in  time  to  that  of  Lambard,  it  became  a  lien 
thereon  prior  to  that  claimed  by  Lambard ;  therefore  the  proceeds 
of  the  sale  thereof  should  be  applied  first  to  the  satisfaction  of  their 
debt,  and  that  the  Court  below  erred  in  giving  priority  to  the  lien 
of  Lambard* 
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It  18  not  pretended  that  the  appellants'  mortgage  was  any  lien 
upon  diis  boiler  and  engine  at  any  time  before  the  same  waa  at- 
tached  to  the  realty.  At  the  time  the  Lambard  mortgage  was  eoce* 
cated,  there  was  no  lien  or  incmnbrance  upon  this  property.  Their 
mortgage  was  duly  executed  and  recorded,  in  compliance  with 
the  statute,  and  at  its  date  it  was  the  prior  and  in  fact  only  lien 
diereon.  After  the  execution  of  the  Lambard  mortgage,  the 
mortgagor  took  possession  of  the  property,  removed  it,  and  set  it 
np  in  the  quartz  mill.  Did  this  act  of  the  mortgagor,  even  though 
done  with  the  knowledge  and  consent  of  the  mortgagee,  divest  the 
hitter  of  a  valid  lien,  fully  vested,  and  subject  it  to  a  prior  lien  on 
the  mill  ?  Treating  the  property  described  in  the  appellants*  mort- 
gage as  real  estate,  there  is  no  doubt  that,  when  tiie  boiler  and 
engine  were  attached  to  the  realty,  they  became  subject  to  his 
mortgage.  {Fergu9on  v.  MiUer,  6  Cal.  402;  Sands  v.  Pfeiffer, 
10  Id.  268 ;  Union  Water  Company  v-  Murphy's  Flat  Company, 
22  Id.  620.) 

But  it  is  equally  dear  that  their  mortgage  was  no  lien  thereon 
before  the  property  was  so  attached.  We  are  not  aware  of  any 
role  of  law  or  equity  which  will  divest  the  defendant  Lambard  of 
the  priority  of  Ken  lawfully  acquired  by  him  upon  the  property 
described  in  his  mortgage,  by  any  such  means  as  are  shown  in  this 
case.  The  cases  referred  to  by  the  appellant  merely  sustain  the 
principles  above  referred  to  as  already  decided  by  this  Court,  but 
they  have  no  application  to  the  present  case.  The  cases  of  Wins- 
hw  V.  The  Merchants'  Insurance  Company  (4  Metcalf,  306),  and 
The  Union  Water  Company  v.  Murphy's  Flat  Company  (22  Cal. 
620),  were  very  similar  in  principle.  In  both  eases,  fixtures  and 
improvementa  had  been  put  on  the  real  estate  after  the  first  mort- 
gage, but  before  the  second  had  been  executed.  In  both  cases 
die  real  estate  itself  was  the  subject  of  the  mortgages,  and  it  was 
held  in  both  cases  that  the  fixtures  became  subject  to  the  first  mort- 
gage as  soon  as  they  were  attached  to  the  realty,  and  therefore  the 
first  mortgage  was  a  prior  lien.  But  those  cases  differ  from  the 
present  in  this:  that  here  there  was  a  valid  subsisting  mortgage 
upon  the  engine  and  boiler  before  the  appellants'  mortgage  became 
a  lien  thereon;  and  although  the  Lambard  mortgage  bears  a  later 
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date  than  the  other^  yet  it  was  a  lien  upon  tliis  property  "before  lliat 
had  attached.  We  think  it  more  consistent  with  the  rules  of  equity 
to  hold  that  the  lien  of  appellants'  mortgage  upon  the  engine  and 
boiler  dates  only  from  the  time  they  became  attached  to  the  realty ; 
and  that  time  being  subsequent  to  the  date  of  the  Lambard  mort- 
gage, it  is  subject  to  the  Ken  of  the  latter.  Ordinarily,  the  lien 
in  such  case  would  be  construed  to  relate  back  to  the  date  of  the 
mortgage ;  but  this  doctrine  of  relation  will  not  be  so  applied  as 
to  defeat  or  divest  intermediate  rights  and  liens  lawfully  acquired. 
In  a  case  like  the  present,  it  should  not  be  construed  to  relate  back 
beyond  the  time  the  property  was  affixed  to  the  really,  as  against 
the  Lambard  mortgage. 

Both  mortgages  are  executed  and  recorded  as  diattel  mortgages, 
under  t]ie  statute ;  and  treating  them  in  that  character,  there  can 
be  no  doubt  that  the  Lambard  mortgage  has  priority  over  the  other 
sc  far  as  relates  to  the  property  included  in  it  Tlie  provision  in 
Sec  2  of  that  act,  respecting  the  recording  of  the  mortgage  in  liie 
county  where  the  mortgagor  resides,  and  the  property  is  located, 
and  the  proviso  respecting  the  removal  of  the  properly  to  **  a  loca- 
tion for  use/'  and  the  time  allowed  for  recording  by  Sec.  7,  clearly 
contemplate  that  property  of  the  kind  described  in  the  act  is  to 
still  remain  subject  to  the  mortgage  lien,  though  its  location  be 
changed,  and  it  be  put  to  use  in  connection  with  other  property. 
Much  of  the  property  covered  by  the  act,  such  as  saw  mill  and 
grist  mill  machinery,  steam  boilers,  steam  engines,  madiinery,  and 
buildings  connected  with  quartz  claims,  etc.,  are  of  such  a  charac- 
ter that  they  are  of  little  or  no  practical  use  until  they  are  secured 
by  attachment  to  real  estate  in  the  nature  of  fixtures,  and  the  evi- 
dent object  and  intent  of  the  statute,  to  protect  the  mojrtgagee  of 
such  property,  would  be  entirely  defeated  by  holding  that  a  mort- 
gage lien  thereon,  before  becoming  fixtures,  would  be  defeated  and 
divested,  or  subordinated  to  another  mortgage  upon  becoming  a 
fixture.  The  separation  and  removal  of  the  boiler  and  engine 
from  the  realty  will  leave  the  latter  in  no  worse  condition  than  it 
was  before  they  were  put  up ;  so  that  affords  no  just  ground  for  a 
different  rule.  There  is  no  ground  for  saying  that  there  has  been 
a  ocmfnsioii  of  goods  by  attaching  the  property  to  the  reilty. 
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There  is  no  difSciiItj  in  distingoisliing  and  separating  the  several 
articles  named  in  the  Lombard  mortgage^ 
The  judgment  is  affirmed. 


THE  ANTOINE  COMPAinr  v.  THE  RHKIE  COMPANY, 

Wbxsb  fhe  erldenoe  to  conflicting,  a  new  trial  will  not  be  granted;  and  where. 
In  raeh  ease,  a  motion  la  made  for  a  new  trial,  on  the  ground  that  the  Terdlct 
is  not  sustained  by  the  evidenee  and  overruled  by  the  Court  below,  the  pre- 
soffiptlon  to  that  the  verdiet  fairly  accords  with  the  conviction  of  the  Judge 
who  tried  the  cause,  as  well  as  the  jnzy. 

In  an  action  for  damages,  for  taking  gold  from  a  mining  claim,  the  plaintiffs 
Ubor  under  great  difficulty  In  proving  the  exact  amount  of  images  they  have 
anstalned,  and  the  defendants  have  the  means  In  their  power  of  showing  the 
eorrect  amount  of  gold  taken  out;  and  If  they  neglect  to  do  so,  they  cannot 
complain  that  the  jury  by  their  verdict  have  fixed  a  targe  estimate  upon  the 
damages. 

It  to  not  necessary  to  prow  the  transfer  of  title  of  a  mining  claim  by  a  written 
eoBveyance,  bat  a  paxol  transfer  with  delivery  of  possession  Is  sufficient. 

Since  the  amendment  of  the  Practice  Act,  in  1861,  the  Clerk  may  Insert  the 
amount  of  the  costs,  within  two  days  after  they  shall  have  been  taxed  or  as- 
certained. In  a  blank  left  In  the  judgment  for  that  purpose. 

Afp£ax  from  the  District  Courts  Tenth  Judicial  District^  Yuba 
County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

JS.  D.  Wheeler,  for  Appellant 

Henry  K.  MitcheU,  for  Respondent 

rnooKRR,  J.  delivered  the  opinion  of  the  Oourt— NoBTOir,  J. 
eoncnmng. 

This  is  an  action  to  recover  the  possession  of  certain  mining 
ground  and  damages  caused  by  the  working  of  the  same.  The 
plaintiffs  recovered  judgment  for  the  possession  of  the  property, 
for  damagies  in  the  sum  of  $2,500,  and  costs  amounting  to 
$2,952.75.  'Die  defeoodantB  moved  for  a  new  trial,  and  to  reta:s  the 
bill  of  costs^  which  were  denied,  and  they  thereupon  took  this  appeal. 

The  parties  are  the  owners  of  oertain  mining  claims  on  opposite 
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sides  of  a  ridge  or  hill ;  and  the  main  question  in  contioyeTsy  Was 
how  far  back  npon  the  ridge  or  hiU  their  respective  claims  extended. 
The  fi^t  two  points  of  error  assigned  by  the  appellants  are,  that 
the  evidence  as  to  the  location  of  the  claims  does  not  sustain  the 
verdict  of  the  jury.  *  The  third  point  is,  that  the  evidence  does  not 
9how  that  the  defendants  trespassed  upon  the  ground,  even  as 
claimed  by  the  plaintiffs.  The  fourth  point  is,  that  the  damages  are 
excessive,  and  ihe  verdict  in  this  respect  is  not  sustained  by  the 
evidence.  The  transcript  in  this  case  is  very  voluminous,  contaiii- 
ing  five  hundred  and  forty-seven  pages,  the  greater  part  of  which  is 
made  up  of  the  evidence  given  on  the  trial  which  it  seems  occupied 
about  twenty  days  of  the  time  of  the  Court  below.  The  evidence, 
as  is  usual  in  sudi  cases,  is  \ery  conflicting — especially  upon  the 
principal  questions  involved  in  the  controversy.  It  is  not  claimed 
that  the  Court  below  erred  in  its  instructions  to  the  jury,  or  that 
any  error  of  law  occurred  during  the  trial  prejudicial  to  the  defend- 
ants. Even  if  we  should  come  to  the  conclusion,  from  a  full  and 
careful  reading  of  the  evidence  in  the  record,  that  the  testimony 
preponderated  against  the  verdict  of  the  jury  upon  these  points,  we 
would  not  be  justified  in  setting  it  aside.  We  could  not  possibly 
obtain  from  a  mere  reading  of  the  evidence,  as  full  and  dear  a 
view  of  the  true  facts  of  the  case  as  the  Court  and  jury  who  tried 
it.  The  appellants  insist  that  the  jury  were  governed  by  passion 
and  prejudice  in  the  action;  but  it  is  not  cJiarged  that  the  Judge 
who  tried  the  case  was  governed  by  any  such  feelings.  He  heard 
all  the  testimony  of  the  witnesses  as  it  was  given  to  the  jury,  and 
the  law  has  vested  him  with  the  power  to  grant  a  party,  against 
whom  a  verdict  has  been  rendered,  a  new  trial,  in  all  cases  where, 
in  his  opinion,  the  verdict  is  against  law,  or  the  evidence  is  insuffi* 
cient  to  justify  it,  or  where  the  damages  are  excessive  and  appear 
to  have  been  given  under  the  influence  of  passion  or  prejudice. 
This  power  is  a  very  important  one  in  the  protection  of  the  rights 
of  parties  litigating  in  Court  Courts  should  be  liberal  in  granting 
new  trials  in  all  cases  where  the  Judge  who  tried  the  case  is  satis- 
fied that  the  verdict  is  not  sustained  by  the  evidence,  or  that  the 
jury  were  influenced  by  passion  or  prejudice.  The  law  has  vested 
this  power  in  the  nisi  prius  Courts,  to  be  exercised  discreetly,  in 
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order  to  secure  the  rights  of  all  parties.  Thus,  the  verdict  should 
fairly  accord  with  the  judgment  and  convictions  of  the  Judge,  as 
well  as  the  juiy,  before  the  judgment  rendered  thereon  should  be 
allowed  to  stand.  When  a  motion  for  a  new  trial  has  been  made 
2nd  overruled  by  the  Court  below,  the  presumption  is  that  the 
<  opinions  of  the  Judge  and  jury  harmonize  in  support  of  the  ver- 
(!ict.  It  is  for  that  reason,  and  the  fact  that  it  is  impossible  for 
this  Court  to  form  as  correct  a  judgment  and  conclusion  of  the 
proper  weight  to  be  given  to  the  evidence  of  the  witnesses,  that  we 
decline,  as  a  general  rule,  to  set  aside,  upon  such  grounds,  a  verdict 
thus  acted  upon.  The  record  in  this  action  does  not  present  a  case 
v.'hich  would  justify  us  in  departing  from  this  salutary  and  estab- 
lished rule.  As  to  the  question  of  damages,  the  plaintiffs,  as  is 
usual  in  mining  cases  of  this  kind,  labor  under  great  difficulty  in 
])roving  the  exact  amount  of  damages  they  have  sustained,  as  the 
evidence  of  the  anoount  of  gold  taken  out  by  the  defendants  from 
the  ground  claimed  by  the  plaintiffs  is  necessarily  almost  ex- 
clusively confined  vo  or  under  the  control  of  the  defendants.  The 
plaintiffs  were  compelled  to  rely  to  a  great  extent  upon  the  judg- 
ment and  estimates  of  men  who  were  not  fully  acquainted  with  the 
facts.  If  this  resulted  in  causing  the  jury  to  return  too  laige  a 
verdict  of  damages,  the  defendants  are  themselves  principally  to 
blame;  for  they  had  the  means  in  their  own  power  of  showing  the 
correct  amount  of  gold  taken  out  by  them,  or  at  least  of  making 
the  most  accurate  estimate  of  the  amount. 

The  fifth  point  assiguied  as  error  by  the  appellants  is,  that  the 
plaintiffs  failed  to  connect  themselves  with  the  title  of  the  original 
locators  of  their  dainu  They  allege  in  their  complaint  the  location 
of  their  claim  in  1852  by  certain  persons,  and  that  they  have 
acquired  the  title  of  such  original  locators.  They  also  allege  that 
they  were  the  owners  and  in  possession  of  the  mining  ground  at  the 
time  of  the  entry  by  the  defendants.  The  defendants  in  their 
answer  deny  these  allegations,  and  thus  issue  was  taken  upon  th^tn 
by  the  parties.  If  the  plaintiffs  proved  by  competent  evidence 
that  thqr  were  the  owners  and  in  poesession  of  the  mining  ground 
at  the  time  of  the  defendants'  aitry,  they  did  all  that  was  necessary 
to  sustain  their  title  and  right  of  action.    The  presumptiim  is  Ihat 
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the  verdict  of  the  jury  is  correct,  and  that  the  evidence  was  suffi- 
cient to  sustain  iiie  verdict  This  presumption  is  not  rebutted  by 
showing  that  the  plaintiffs  failed  to  deraign  a  title  from  the  original 
locators  to  themselves,  even  though  that  kind  of  title  was  alleged  In 
the  complaint.  The  particular  kind  or  character  of  title  claimed 
by  the  plaintiffs  was  immaterial,  so  that  they  proved  a  better  and 
superior  right  and  title  to  the  possession  of  the  premises  than  that 
of  the  defendants.  It  was  only  necessary  for  them  to  prove  by 
competent  evidence  that  they  were  entitled  to  liie  possession  of  the 
premises  in  controversy,  as  against  the  defendants,  to  enable  them 
to  maintain  the  action.  To  do  so  it  might,  or  might  not  become 
necessary  to  trace  their  title  back  to  the  original  locators  of  the 
claim.  They  introduced  evidence  sufficient  to  establish  their  right 
to  the  pos^ssion,  and  that  is  sufficient  to  sustain  the  verdict  and 
judgment.  It  was  not  necessary  to  prove  a  transfer  of  the  title  by 
written  conveyances ;  but  a  parol  transfer,  with  a  delivery  of  the 
possession,  was  sufficient,  as  has  been  repeatedly  decided  by  this 
Court.  (14  Ctel.  22;  20  Id.  198.)  The  point  therefore  is  not 
tenable. 

The  sixth  point  is,  that  the  item  of  costs  inserted  in  the  judgment 
bhould  be  stricken  out,  on  the  alleged  ground  that  the  bill  of  costs 
was  not  filed  until  after  the  judgment  was  entered,  and  after  the 
Court  had  adjourned  for  the  term.  The  appellants  referred  to  the 
case  of  Chapin  v.  Broder  (16  Cal.  419)  to  sustain  their  position. 
The  record  does  not  show  that  the  bill  of  costs  was  filed  after 
the  entry  of  the  judgment,  or  after  the  adjournment  of  the  Court 
for  the  term.  From  the  record,  it  would  appear  that  the  all^d 
grounds  of  this  motion  do  not  exist.  But  even  if  they  did  exist, 
they  would  not  be  sufficient  to  sustain  the  motion  of  the  appellants. 
After  the  decision  in  the  case  of  Chapin  v.  Broder,  the  Legislature, 
in  1861  (Stat.  1861,  494),  amended  Sec  611,  thereby  authorizing 
the  Clerk  to  insert  the  amount  of  the  costs  within  two  days  after 
they  shall  have  been  taxed  or  ascertained  in  a  blank  left  in  the 
judgment  for  that  purpose.    This  point  is  therefore  overruled. 

These  are  all  the  points  assigned  by  the  appellants ;  and  as  no 
error  appears  in  the  proceedings  in  the  Court  below,  the  judgment 
18  affirmed* 
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Bute  «.  Muibalt. 


BANES  V.  ICARSHALL. 

Ir  a  pffomlMOry  note  it  tarrendercd  up  by  mistake,  under  the  tappodtton  that  It 
la  fallj  paid,  yet  if  not  fully  paid,  the  defendant  is  still  liable  for  the  balance 
doe. 

An  action  on  a  promissory  note  la  barred  by  atatnte  of  limitations*  if  not  com- 
maiced  within  foar  years  from  the  time  the  cause  of  action  accrues. 

Afpbai.  from  the  District  Courts  Seventh  Judicial  District, 
Solano  Coiinly. 

The  second  count  of  the  complaint  was  for  four  hundred  and 
sixtj-six  dollars  and  forty-five  cents,  alleged  to  have  been  received 
Dv  the  defendant  on  the  first  day  of  July,  1861,  to  and  for  the  use 
of  plaintiff.  The  remainder  of  the  facts  are  stated  in  the  opinion 
of  the  Court 

Whitman  A  Wells,  for  Appellant 

The  mistake  was  equivalent  to  so  much  money  to  the  defendant : 
he  had  a  credit  to  that  amount  to  which  he  was  not  entitled.  (See 
Floyd  V.  Day,  3  Mass.;  Hemenway  v.  Bradford,  14  Id.  121; 
Emerson  v.  Baylies,  19  Pick  65;  Appleton  v.  Bancroft,  10 
iletc  237;  Fairbanks  v.  Blackington,  9  Pick.  98;  Payson  v. 
Whitcomb,  15  Id.  212;  Chasm  v.  White,  17  Mass.  561;  Arms 
V.  Ashley,  4  Pick.  71;  Miller  v.  Miller,  7  Id.  138. 

Swan  and  Hays,  for  Kespondent 

CsocKSB,  J.  delivered  the  opinion  of  the  Court — Kobtof,  J. 
t>oncurring.  ^ 

This  is  an  action  to  recover  a  balance  alleged  to  be  due  upon  a 
'promissory  note,  executed  by  the  defendant,  bearing  date  March 
17th,  1857,  for  seven  hundred  and  twenty-five  dollars,  payable  six 
months  after  date,  to  the  plaintiff,  with  interest  at  two  per  cent, 
per  month.  The  complaint  avers  that  six  hundred  dollars  was  paid 
thereon,  April  17th,  1860;  and  three  hundred  and  eighty-six  dol- 
lars July  Ist,  1861 ;  and  that  there  was  a  balance  of  four  hundred 
and  sixty-six  dollars  and  forty-five  cents  still  due  and  unpaid. 
There  is  also  a  count  for  the  same  amount  for  mcmey  had  and 
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BanlEB  9.  Manball. 

received.  The  defendant  demurred  to  the  complaint,  on  the  ground 
that  it  showed  that  the  action  on  the  note  was  barred  by  the  Stat- 
ute of  Limitations,  the  action  having  been  commenced  May  9th, 
1862,  more  than  four  years  after  the  right  of  action  accrued.  The 
Court  sustained  the  demurrer  as  to  the  note.  A  final  judgment 
was  rendered  for  the  defendant,  from  which  the  plaintiff  appeals. 

On  the  trial,  the  evidence  showed  that  the  note  described  in  the 
complaint,  was  sent  from  New  York  through  Wells,  Fargo  &  Go.'s 
Express  office  for  collection,  with  instructions  to  receive  the  amount 
of  the  principal  and  interest  thereon,  at  ten  per  cent  per  annum, 
in  satisfaction  of  the  note;  that  the  agent  of  Wells,  Fargo  &  Co., 
at  Suisun,  collected  the  principal  and  interest  at  that  rate,  accord- 
ing'to  instructions,  in  the  payments  stated  in  the  complaint,  and 
surrendered  the  note  to  the  defendant  Afterwards,  Wells,  Fargo 
&  Co.'s  agent  was  advised  that  a  mistake  had  been  made  in  in- 
Btructing  him  to  collect  only  ten  per  cent,  per  annum  intei'est; 
and  that  he  should  have  collected  the  full  amount  of  interest  speci- 
fied in  the  note.  He  then  demanded  payment  of  the  balance 
claimed  to  be  due  on  the  note,  and  the  defendant  refused  to  pay  it, 
saying  there  was  an  agreement  that  he  was  to  pay  only  the  ten  per 
cent  interest  This  action  was  thereupon  commenced.  If  there 
was  no  valid  agreement  that  interest  was  to  be  paid  at  any  other 
rate  than  that  specified  in  the  note,  then  the  money  paid  was  not  a 
full  parent  or  discharge  of  the  note;  and  although  the  note 
was  surrendered  up  by  mistake,  under  the  ffupposition  that  it  was 
fully  paid,  yet  the  defendant,  under  such  circumstances,  would  still 
remain  liable  for  the  balance  of  the  note  remaining  unpaid.  His 
liability,  however,  was  upon  the  note,  and  the  action  to  enforce  that 
liability  should  have  been  brought  within  the  time  fixed  by  the  Stat- 
ute of  Limitations;  and  failing  to  do  so,  it  was  barred.  The  facts, 
as  shown,  will  not  sustain  an  action  for  money  had  and  received,  as 
waa  correctly  ruled  by  the  Court  below. 

It  follows,  that  there  was  no  error  in  the  judgment  rendered,  and 
it  b  therefore  affirmed. 


SUPREME  COUET  — OCTOBER  TERM,  1868.    i82r, 

BT«Ntt  •.  HydMDHe  nimra  Tmmel  Company. 


EVERETT  et  al.  v.  THE  HYURAULIC  FLUME  TUNITEL 

COMPANY. 

If  tlie  owiMra  of  a  ditch  or  flume  for  the  conTeTance  of  water  erect  a  dam  abore 
mlnius  claims,  and  tbe  claims  are  afterwards  damaged  bj.  reason  of  the 
breaking  of  tbe  dam,  Its  owners  are  not  liable  for  tbe  damages,  if  It  was 
eonstmcted  with  tbat  reasonble  care  wblcb  prudent  men  would  nse^  and  no 
BcgUgence  Is  sbown  in  its  care  and  management 

App£ai«  from  the  District  Court,  Fifteenth  Judicial  District. 
Butte  Clounty. 

Tbe  f  act«  are  stated  in  the  opinion  of  the  Court 

MeRae  dc  BeaMy,  for  Appellants. 

C.  F.  LoU,  for  Bespondents. 

Cbockxb,  J.  delivered  the  opinion  of  the  Court — Nobtok,  J. 
concurring. 

This  is  an  action  to  recover  damages  caused  by  the  breaking  of 
a  dam  owned  by  the  defendants.  The  plaintiffs  are  the  owners  of 
mining  claims  and  sluice-boxes  below  the  defendants'  dam,  which 
broke  at  a  high  stage  of  water,  and,  as  is  alleged,  injured  the 
plaintiffs'  property  below.  The  case  was  tried  by  the  Court,  who 
found  for  the  defendants,  and  the  plaintiffs  appeal.  The  Court 
found  that  the  dam  was  "  well  built,  and  constructed  in  a  good  and 
workmanlike  manner,  and  of  sufficient  strength  and  capacity  to 
ccmtain  the  amount  of  water  within  it ;"  that  no  negligence  on  the 
part  of  the  defendants  was  shown,  and  that  they  used  that  reason- 
able care  and  diligence  which  prudent  men  would  have  used,  in 
the  erection  and  care  of  the  dam.  Under  these  findings,  the 
Court  properly  rendered  judgment  for  the  defendants,  as  the  case 
comes  clearly  within  the  rule  laid  down  in  Hoffman  v.  The  Tuol- 
umne Water  Company  (10  Cal.  413),  and  Wolf  v.  The  St.  Louis 
Independent  Water  Company  (Id.  541).  But  the  appellant  in- 
sists that  the  findings  upon  these  points  are  not  sustained  by  the 
evidence.  We  have  carefully  examined  the  record,  and  see  no 
error  in  these  findings.    They  are  fairly  sustained  by  the  evidence. 

The  judgment  is  therefore  afSrmad* 

Vou  XXIII.— 16 
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Boles  9.  Johnston. 


BOLES  et  ai.  v.  JOHNSTON. 

A  Gouav  oif  Bqalty  will  not  set  aside  a  Sheriff's  sale  and  a  deed  executed  under 
it  in  a  collateral  action  commenced  for  that  purpose,  by  reason  of  irregularities 
In  the  conduct  of  the  oiBcer  In  making  the  levy  and  sale. 

if  parties  have  any  remedy  under  such  circumstances,  it  is  by  motion  properly 
made  in  the  Court  where  the  judgment  waa  rendered,  to  set  aside  the  sale. 

Appeal  from  the  District  Court,  Ninth  Judicial  District^  Siski- 
you County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

J.  A.  Fletcher,  for  Appellants. 

Cbooebb,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J. 
and  NoBTON,  J.   concurring. 

This  is  an  action  to  recover  the  possession  of  a  house  and  lot  in 
Siskiyou  County.  The  complaint  alleges  that  the  plaintiffs  are  the 
owners  of  the  property  in  question,  and  that  the  defendant  claims 
title  to  it  under  and  by  virtue  of  a  SherifPs  sale  and  deed,  under 
an  execution  issued  upon  a  judgment  against  the  plaintiff  Boles  and 
one  Martin.  The  complaint  sets  forth  numerous  irregularities  in 
the  conduct  of  the  officer  in  making  the  levy  and  sale,  and  avers 
that  he  and  the  surities  on  his  official  bond  are  either  insolvent  or 
have  left  the  State,  taking  their  property  with  them.  There  is  no 
averment  that  the  defendant  had  notice  of  these  irregularities,  or 
that  he  in  any  way  participated  therein.  The  case  was  submitted 
to  the  Court  beiow  upon  the  facts  stated  in  the  complaint,  and  the 
exhibits  of  the  judgment  and  execution  attached  thereto,  and  the 
Court  dismissed  the  case,  from  which  the  plaintiffs  appeal. 

Whether  a  Court  of  Equity  might  not  grant  relief  in  a  proper 
case  showing  fraud  in  the  conduct  of  the  Sheriff  in  selling  property 
in  violation  of  the  rights  of  the  parties  and  the  requirements  of  the 
statute,  of  which  the  purchaser  and  those  claiming  under  him  had 
notice,  or  in  which  they  may  have  participated,  is  a  question  unnec- 
essary to  determine  in  this  case,  as  it  is  not  founded  upon  any  such 
state  of  facts.    If  the  plaintiffs  have  any  remedy  at  all  under  the 
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BchllMng  V.  Holmct. 

facts  stated,  it  is  by  motion  properly  made  in  the  Court  where  the 
judgment  was  rendered  to  set  aside  the  sale,  and  not  in  this  collat- 
eral action.  The  right  of  action  here  is  founded  soldy  upon  these 
irregularities,  and  the  Court  below  oommitted  no  error  in  dismiss- 
ing the  action. 
The  judgment  la  affirmed. 


SCHILLING  V.  HOLMES  af  O. 

nt,  who  taket  a  l«ue  and  r^palyea  poMetalan  from  the  tnant, 
BOO  ttio  tenant  of  the  landlord,  subject  to  all  the  duties  and  liabUltiea  o< 
a  tawnt  to  the  landlord. 

Om  «f  tho  most  Important  dntles  of  a  tenant  Is  to  peaceablj  and  qnleUy  tar- 
render  the  premleee  to  the  landlord  as  soon  as  the  teaancj  has  expired. 

If  a  stranger  Intrudea  upon  the  premises  and  takes  possession,  either  fordhlj  or 
odierwlae.  It  is  the  doty  of  the  tenant  to  take  proper  legal  proceedings  to 
regala  the  possession,  so  that  he  maj  surrender  the  same  to  the  landlord. 

The  tnant  la  liable  to  paj  rent  until  he  has  restored  full  and  complete  possession 
to  ttie  landlord,  and  his  liabilltj  to  pay  the  rent  is  not  discharged  by  an  erle- 
tlott,  unless  under  a  title  superior  to  the  landlord's,  or  by  some  agency  of  the 


If  the  tenant  is  OTlcted  by  a  wrong-doer,  the  landlord  is  not  bonnd  to  ladenmlfy 


When  the  notice  to  quit,  in  order  to  enable  the  landlord  to  determine  the  tenancy, 
la  serred  on  the  original  lessee,  that  notice  binds  the  under  tenants  who  aeqnlre 
possession  from  the  tenant  after  its  service. 

Thoee  who  lease  from  the  tenant,  after  the  landlord  has  served  on  him  notice  to 
qolt,  are  liable  to  the  landlord  for  oouble  the  monthly  value  of  the  premises. 

Apfeax  from  the  County  Court  of  the  County  of  San  Franoisoo. 

The  faotB  are  stated  in  the  opinion  of  the  Court 

John  BetffkoldB,  for  Appellant  and  Bespondent  Schilling. 

Ib  the  tenant  who  is  ousted  by  a  stranger  released  from  liability 
to  hia  landlord  for  rent?  The  landlord  is  not  bound  to  protect  his 
tenant  against  trespassers.  (Smith's  Landlord  and  Tenant,  211^ 
and  caaes  there  cited.)  A  trespass  by  the  lessor  does  not  operate 
as  a  suspension  of  the  rent.  (Wm.  Saund.  204.)  Nor  does  a 
trespass  by  a  stranger.     (Paradme  v.  Jane,  AUeyn,  26.) 
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W.  W.  Ohipman,  for  Holmes,  Appellant  and  Respondent 

The  auction  of  the  oomplaint  is,  that  defendant  HobneB  held 
and  occupied  under  the  superior  tenant,  Becker,  and  not  from  the 
plaintiff;  if  so,  this  holding  over  of  this  superior  tenant  by  his 
agent  or  subordinate  Holmes,  and  a  dismissal  of  the  action  against 
the  head,  dismissed  the  whole.  The  Court  should  have  dismissed 
as  to  Holmes  for  want  of  jurisdiction.  (6  Johns.  B.  272;  3  Id. 
422;  10  B.  &  G*  816.) 

•OnooKBR,  J.  delivered  the  opinion  of  the  Court — KoBTOB'y  J. 
concurring. 

The  complaint  in  this  case  avers  that,  on  the  first  day  of  May, 
1861,  the  plaintiff,  being  the  owner  of  a  certain  building  in  the  City 
of  San  Francisco,  leased  the  lower  story  of  the  same  to  the  defend- 
ant Becker,  for  one  month,  for  the  monthly  rent  of  seventy-five 
dollars;  that  Becker  underlet  portions  thereof  to  Holmes  and  the 
other  defendants;  that  Becker  paid  the  rent  up  to  September  1st; 
ikiRt  on  the  first  day  of  August,  the  plaintiff  served  on  Becker  a 
written  notice,  to  quit  and  surrender  the  premises,  on  the  first  day 
of  September,  1861;  that  a  similar  notice  was  also  served  on 
Becker,  September  8d,  requiring  him  to  immediately  surrender  the 
possession;  that  on  the  fourth  day  of  September,  Becker  removed 
from  the  premises,  and  left  the  other  defendants  in  possession;  and 
the  latter  have  been  in  possession  ever  since;  and  that  on  the  sey- 
enteenth  day  of  September,  he  served  a  written  notice  on  said 
other  defendants,  requiring  them  to  quit  and  surrender  the  prem- 
ises to  him.  .  He  prays  to  be  restored  to  the  possession,  and  for 
damages  and  costs.  The  action  was  commenced  before  a  Justice 
of  the  Peace,  on  the  twenly-first  day  of  September.  The  case  was 
twice  transferred,  on  the  application  of  the  defendants,  from  one 
Justice's  Court  to  another;  and  on  the  ninth  day  of  October,  the 
plaintiff  recovered  judgment  against  the  defendants  Holmes  and 
Kent,  from  which  they  appealed  to  the  County  Court.  The  Ju»- 
tice  dismissed  the  action  as  against  Becker,  and  all  the  oiher 
defendants  except  Holmes  and  Kent. 

In  the  County  Courts  a  juiy  was  waived,  and  the  cause  was  tried 
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bj  the  Court,  who  filed  its  findings  of  f  aotSy  and  rendered  judg- 
ment in  favor  of  the  plaintiff,  and  against  the  defendant  HolnM% 
(•n  the  sixth  daj  of  October,  1862,  for  the  poeeeBsion  of  the  prem* 
ises,  and  one  hundred  and  fifty  dollars — trebled  damages,  for 
rents  and  oosts.  From  this  juc^ment  both  parties  have  appealed 
to  this  Court. 

The  Court  below  found  that  on  the  nineteenth  day  of  Septembeir, 
1S61,  Kent  removed  from  the  premisee,  leaving  Holmes  in  the  pos- 
:>ession  of  the  whole;  that  Holmes  continued  in  poesessicm  until 
October  11th,  when  he  was  forcibly  ejected  therefrom  by  one 
Horber ;  that  <xl  the  same  day  he  commenced  an  acticm  of  foicible 
t'litiy  against  Horber  and  the  plaintiff  in  this  action,  Schilling, 
and  on  the  nineteenth  of  October,  recovered  judgment  therein 
against  Horber  and  Schilling;  that  an  appeal  was  taken  from  that 
judgment  to  the  County  Court,  where  Holmes  recovered  judgment 
against  Horber  for  the  restitution  of  the  premises,  and  for  treble 
the  value  of  one  and  one-third  month's  rent,  at  seventy-five  dol- 
lars per  month,  and  Schilling  recovered  jud^ent  therein  against 
Holmes;  that  Horber  was  the  agent  of  Schilling  at  the  time  of 
-aid  forcible  entry,  ^^  for  the  purpose  of  lettiqg  the  said  premises 
und  collecting  the  rents  thereof;  and  had  general  supervision  of 
the  premises."  As  a  conclusion  of  law,  the  Court  found  that  the 
plaintiff  was  entitled  to  the  restitution  of  the  premises,  and  the 
value  of  two-thirds  of  a  month's  rent,  at  seventy-five  dollars  per 
numtli. 

The  plaintiff  contends  that  he  is  entitled  to  recover  the  rent  of 
the  premises  against  Holmes,  as  well  after,  as  before,  the  forahk 
entiy  of  Horber;  and  that  the  Court  below  erred  in  not  rendering 
judgment  for  the  rent  which  accrued  subsequent  to  that  time. 
When  Becker  removed  from  the  premises,  and  Holmes,  his  under 
tenant,  continued  in  possession,  the  latter  became  the  tenant  of 
Schillings  subject  to  all  the  duties  and  liabilities  of  a  tenant  to  a 
landlord.  One  of  the  most  important  duties  of  a  tenant  is  to 
peaceably  and  quietly  surrender  the  premises  to  the  landlord  as 
soon  as  the  tenancy  has  expired ;  and  a  failure  or  refusal  to  thus 
surrender,  subjects  the  tenant  to  the  penalties  of  the  statute  relat- 
ing to  tenants  holding  0(ver  after  the  expiration  of  their  terms. 
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The  entire  possessioii  must  be  delivered  up,  or  the  tenaat's 
responsibility  will  not  cease.  If  a  stranger  has  intruded  upon  the 
premises,  and  has  wrongfully  taken  the  possession  from  the  taiant, 
either  forcibly  or  otherwise,  it  is  the  duty  of  the  tenant  to  take 
proper  legal  proceedings  to  r^ain  the  possession,  that  he  may  per- 
form the  duty  imposed  on  him  by  law,  of  surrendering  the  posses- 
sion to  his  landlord.  But  until  the  tenant  has  performed  this  duty 
of  restoring  full  and  complete  possession  to  his  landlord,  he  still 
remains  liable  to  the  latter  for  the  rent.  His  liabilily  to  pay  the 
rent  is  not  discharged  by  an  eviction,  unless  under  a  title  superior 
to  the  landlord's,  or  by  some  agency  of  the  landlord.  (Taylor's 
Landlord  and  Tenant,  Sec.  3T8.) 

If  he  is  evicted  by  a  wrong-doer,  the  landlord  is  not  bound  to 
indemnify  him  against  it;  but  if  the  tenant  is  evicted  or  disturbed 
by  the  act  of  the  landlord,  or  the  acts  of  those  who  daim  under  or 
paramount  to  him,  the  landlord  is  bound  to  indemnify  him ;  ^'  but 
not  against  the  tortious  acts  of  third  persons,  for  whiqh  ike  law 
affords  the  tenant  a  direct  remedy  against  those  who  commit  it" 
(Smith's  Landlord  and  Tenant,  211  and  notes.)  It  follows,  that 
if  the  defendant  was  evicted  by  the  act  of  the  plaintiff,  or  any  per- 
son claiming  under  him,  or  acting  as  his  agent  therein,  then  the 
defendant  is  not  liable  to  pay  the  rent  from  the  date  of  such  evic- 
tion; but  if  Horber  was  a  wrong-doer,  or  was  not  acting  as  the 
agent  of  the  plaintiff  in  evicting  the  defendant,  then  the  defendant 
still  continues  liable  for  the  rent,  until  he  prosecutes  his  remiedy 
against  the  wrongdoer,  and  regains  the  possession  from  him  and 
restores  it  to  the  plaintiff. 

The  defendant  has  treated  Horber  as  a  wrong-doer,  and  attempted 
to  implicate  the  plaintiff  in  the  act  of  eviction,  by  instituting  proper 
legal  proceedings  against  Horber,  and  his  landlord.  Schilling.  He 
succeeded  in  that  action  against  Horber,  but  failed  to  implicate 
Schilling  in  the  act ;  and  the  latter  therefore  recovered  judgment 
against  him  in  the  forcible  entry  proceeding.  The  Court  found  that 
Horber  was  Schilling's  agent  for  certain  purposes,  but  it  found,  also, 
that  ^^  there  was  no  testimony  that  said  Horber  had  direction  from 
the  plaintiff  to  make  such  forcible  entry,  or  any  unlawful  entry,  or 
to  do  any  unlawful  act"    This  shows  that  the  eviction  was  not  by 
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tin  plaintiS,  or  any  one  authorized  bj  him;  and  the  defendant 
dieref ore  still  oontinned  liable  for  the  rent  It  was  his  duty,  upon 
obteining  judgment  for  the  restitution  of  the  premises,  to  procure 
the  proper  writ,  and  upon  being  reinstated  in  the  possession,  to 
immediately  surrender  the  premises  to  the  plaintiff,  and  thus  dis- 
chaige  himself  from  the  liability  for  the  rent  If  he  has  not  done 
so,  that  is  his  fault  It  follows  that  the  Court  erred  in  failing  to 
include  in  its  judgment  the  rent  which  accrued  subsequent  to  the 
date  of  the  forcible  entry. 

The  defendant,  under  his  appeal,  assigns  for  error  that  the  Court 
should  have  dismissed  the  action,  because  the  notice  to  quit,  served 
August  Ist,  1861,  was  not  served  on  him,  but  on  Becker,  under 
whom  he  claimed;  and  he  contends  that  he  was  entitled  to  a  per- 
sonal notice  to  enable  the  plaintiff  to  determine  the  tenancy.  The 
service  of  the  notice  to  quit  upon  the  original  lessee,  Becker,  was 
suffici^it;  and  that  notice  bound  the  under  tenants,  and  especially 
Holmes,  as  to  the  possession  acquired  by  him  after  the  notice  was 
served  on  Becker.  The  statute  would  be  liable  to  continued  eva- 
sions if  any  other  rule  were  to  be  adopted.  It  would  only  be  neces- 
sary for  the  tenant,  after  service  of  a  notice,  to  sub-let  to  another, 
transfer  the  possession  to  him,  and  thus  defeat  the  rights  of  the 
landlord,  by  successive  transfers  of  this  kind,  for  an  indefinite 
leriod  of  time,     (BirdaaU  v.  Phillips,  17  Wend.  464.) 

The  defendant,  however,  contends  that  the  fifth  section  of  the 
Act  of  1861,  relating  to  landlords  and  tenants  (Stat  1861,  514), 
requires  that  in  such  case  the  notice  must  be  served  on  the  person 
who  comes  in  under  the  tenant,  before  the  plaintiff  is  entitled  to 
recover  more  than  single  damages  under  the  statute.  The  first  and 
second  sections  prescribe  ui)on  whom,  and  how,  this  notice  to  deter- 
mine the  tenancy  must  be  served ;  and  the  notice,  in  this  case,  was 
properly  served,  under  the  provisicms  of  that  act.  Sec  5  then 
provides,  substantially,  that  if  after  such  notice  has  been  duly 
served,  the  "  tenant  or  any  other  person  who  may  have  come  into 
the  pmsession  of  lands  or  tenements,  under  or  by  collusion  with 
such  tenant,  shall  willfully  hold  over,"  etc.,  he  shall  pay  double  the 
monthly  value  of  Ae  premises.  This  provision  evidently  accords 
with  the  rule  which  we  have  laid  down  upon  this  subject,  and  treats 
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the  afterroccni^dng.  teioaiit  as  bound  by  the  notioe  jpit&nojaij 
served. 

The  defendant  also  .contends  that  the  Court  erred  in  trebling 
the  value  of  the  monthly  rents,  in  rendering  judgment.  The  Stat^ 
ute  of  1861,  being  the  latest  law  upon  the  subject,  governs  in  such 
case,  and  that  statute  provides  only  for  doubling  the  value  of  the 
monthly  rents ;  and  the  Court  below  therefore  erred  in  this  respect. 
We  see  no  abuse  of  the  discretion  vested  in  the  Court  below  in  iia 
refusal  to  permit  the  defendant  to  file  an  amended  answer. 

The  judgment  is  reversed,  and  the  cause  remanded. 


LADD  V.  RUGGLES. 

A  oomnmcBO  an  action  against  B  on  a  mouBj  demand  and  to  foreelom  m  mort- 
gage given  to  secure  his  debt.  On  motion  of  A*8  attorney  the  prayer  for 
forecloBnre  of  the  mortgage  and  sale  of  the  property  was  stricken  ont  and  a 
money  Judgment  taken:  held,  that  this  was  an  abandonment  and  walrer  of 
A't  right  to  a  foreclosure  and  sale  of  the  mortgaged  property* 

Appeal  from  the  District  Court,  Fifteenth  Judicial  District^ 
Butte  County. 

The  facts  are  stated  in  the  opinion  of  the  Oonrti 

H.  0.  Beatty,  for  Appellant. 

Harris  A  Burl,  for  Respondent 

Cbookeb,  J.  delivered  the  opinion  of  the  Court  —  Noetow,  ff. 
concurring. 

This  is  an  appeal  from  an  order  refusing  to  enter  a  decree  of 
foreclosure  of  a  mortgage.  It  appears  that  on  the  thirty-first  day  of 
December,  1856,  an  action  was  commenced  for  the  foreclosure  of  a 
mortgage,  the  parties  appeared,  a  trial  was  had  by  the  Court  (a 
jury  having  been  waived),  and  on  the  trial  the  plaintiffs  moved  to 
amend  their  complaint  by  striking  out  the  prayer  for  the  saleof  tihe 
property,  which  was  granted.    The  Court  found  for  the  plaintiff, 
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the  amount  of  the  debt,  and  a  pergonal  money  judgment  therefor 
was  accordingly  rendered  against  the  defendant  on  the  twenly-third 
day  of  Febmary,  1857,  On  the  twenty-first  day  of  April,  1868, 
the  snrTiving  plaintiff  moved  the  Conrt,  on  notice,  to  enter  a  decree 
of  foreclosure  of  the  mortgage,  which  was  refused,  and  he  there- 
upon takes  this  appeal 

The  appellant  contends  that  although  the  prayer  for  the  sale  of 
the  property  was  stricken  out  of  the  complaint,  yet  as  there  was  a 
prayer  for  general  relief,  he  was  then  and  still  is  entitled  under  it 
to  a  decree  of  foreclosure  and  for  a  sale  of  the  property.  After 
having  stricken  out,  on  his  own  motion,  the  prayer  for  a  sale  of  the 
mortgaged  property,  he  could  not  ask  that  relief,  a9  he  had  thus 
openly  abandoned  and  waived  that  portion  of  his  claim  to  relief. 
Bnt  even  if  that  was  not  the  effect  of  his  motion  and  the  order 
granting  it,  and  even  if  he  could  have  claimed  that  kind  of  decree 
imder  his  prayer  for  general  relief,  he  should  have  required  the 
Oourt  at  the  time  of  rendition  of  the  judgment  to  grant  him  that 
fnrflicr  relief;  or,  before  the  expiration  of  the  term,  moved  the 
Court  to  amend  the  judgment  in  ihaX  respect  Having  failed  to  do 
00^  h  18  too  late  afterwards  to  do  it.  If  such  application  had  been 
made  and  refused,  his  remedy  wotdd  have  been  by  an  appeal,  within 
the  statutory  time,  to  correct  the  error,  if  error  it  had  been. 

The  order  of  the  Court  below  is  affirmed. 


SWINFOED  et  al.  v.  ROGERS  et  al 

AMcm  of  property  inad«  and  received  with  Intent  to  defrand  creditors 
li  ▼old,  though  there  may  have  been  a  fall  and  Talnable  consideration  paid 
therefor.  The  fraud  taints  and  Tltlates  It.  and  It  will  not  be  allowed  to  stand 
tren  as  leenrity  for  adrances  actnally  made. 

tiM  fraudulent  vendee  has  held  the  property,  or  cooTorted  the  Muie  to 
hia  own  nse,  the  Court  will  compel  him  to  account  for  the  Talne  thereof,  and 
direet  the  proceeds  to  be  paid  over  to  the  credfton  of  the  Tender. 


Appsai.  from  the  Distriet  Oourt,  Ninth  Judicial  District,  Shasta 
Oofnnty* 


234     SUPREME  COURT— OCTOBER  TERM,  1863. 

Bwlnford  «.  Rogers. 

The  facts  are  stated  in  the  opinion  of  the  Court 
E.  Garter,  for  Appellants. 

The  appellants,  Smith  &  Ec^rs,  maintain :  Ist.  That  the  ecm- 
veyance  of  all  the  property  (the  sale  of  all  being  one  transaction) 
is  honest,  and  valid  in  law,  whether  viewed  as  a  conditional  sale 
which  had  become  absolute,  as  the  Court  decided  it  to  be  with  ref- 
erence to  the  randi,  or  as  a  mortgage  given  to  secure  the  payment 
of  the  $2,600  and  interest,  etc ;  and  the  transaction  cannot  be  held 
to  be  fraudulent  as  against  creditors.  (Dana  v.  Stanfords,  10  Cal. 
269 ;  Randall  v.  Buffington  and  Wife,  Id.  491 ;  8t  John  v.  North- 
up,  23  Bar.  30;  Burnham  v.  DeBevourse,  8  How.  Pr.  159.) 

2d.  The  complaint  does  not  support  the  judgment.  (White  v. 
Fratt,  13  Oal.  526;  Oreen  v.  Covillaud,  10  Id.  817.)  There  is 
no  allegation  in  the  complaint  to  sustain  a  general  money  judg- 
ment against  Smith  &  Rogers.  {Harris  v.  Taylor,  15  Cal.  348 ; 
Kinder  v.  Macy,  7  Id.  206 ;  Meeker  v.  Harris,  19  Id.  288,  and 
cases  cited;  McMahon  v.  Harrison,  12  How.  Pr.) 

This  sale  was  either  a  mortgage  to  secure  the  payment  of  the 
$2,600,  or  it  was  a  oonditional  sale  which  became  absolute  by  for^ 
feiture;  but  if  the  transaction  was  intended  to  create  a  trust  for 
the  benefit  of  creditors,  as  the  Court  below  seemed  to  view  it,  it  was 
void  under  the  thirty-ninth  section  of  the  statute  for  the  relief  of 
insolvents,  and  could  not  create  a  trust  or  contract  on  which  the 
•creditors  could  obtain  a  money  judgment  against  Smith  &  Rogers; 
the  only  remedy  of  the  creditors  in  such  case  would  be  to  seek  the 
property,  notwithstanding  the  assignment  {Cfrachen  v.  Page,  6 
Cal.  138 ;  Cheever  v.  Hays,  3  Jd.  471.) 

JB.  T.  Sprague,  for  Respondents, 

Cbookeb^  J.  delivered  the  opinion  of  the  Court  —  Nortoh,  J. 
oonourring. 

This  is  an  action,  in  the  nature  of  a  suit  in  equity,  brought  by  a 
judgment  creditor  to  reach  the  property  of  his  debtor,  fraudulently 
conveyed,  and  to  apply  the  same  upon  his  judgment  The  case 
was  tried  by  the  Court,  who  found  in  favor  of  the  plaintiffs,  and  a 
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judgment  waa  rendered  against  the  fraudulent  vendors  for  the 
amount  due  on  the  plaintiffs'  judgments;  that  a  certain  portion  of 
the  property  fraudulently  conveyed  be  sold,  and  the  proceeds  be 
applied  upon  the  judgment;  and  that  execution  for  the  balance  of 
the  judgment  issue  against  their  property.  The  defendants  appeal 
from  this  judgment 

It  appears  from  the  record  that  on  the  thirtieth  day  of  March, 
1861,  one  of  the  defendants,  J.  P.  Lane,  who  is  the  plaintiffs' 
judgment  debtor,  with  his  wife,  and  one  W.  R.  Lane,  executed  to 
the  defendants  Smith  &  Rc^rs,  a  deed  for  the  conveyance  of  a 
certain  ranch  in  Shasta  County,  and  certain  ditch  property,  and  also 
executed  a  bill  of  sale  for  certain  personal  property  on  the  ranch. 
The  Court  found  that  the  sale  of  the  ranch  was  made  in  good  faith, 
as  a  condttioTuU  sale,  to  become  absolute,  unless  J.  P«  Lane  re- 
deemed the  same  by  the  payment  of  a  sum  of  about  $2,650,  due  to 
Smith  &  Bogers,  upon  demands  held  by  them,  and  some  other  debt» 
of  J.  P.  Lane,  which  they  had  agreed  to  pay ;  and  that  Lane  had 
not  redeemed  the  ranch  from  this  sale.  The  Court  also  found  that 
the  sale  and  conveyance  of  the  balance  of  the  property  to  Smith  ft 
Kogen  was  without  consideration,  and  made  for  the  purpose  of 
hindering^  delaying  and  defrauding  the  creditors  of  J.  P.  Lane; 
that  they  agreed  that  Lane  might  dispose  of  the  personal  property 
conveyed,  and  the  growing  crops  on  the  land,  for  the  benefit  of  his 
creditors;  that  they  violated  this  agreement,  and  appropriated  the 
growing  crops,  and  sold  the  personal  property,  and  converted  the 
same  to  their  own  use;  and  that  they  have  received  therefrom  and 
hold  money  more  than  sufficient  to  pay  the  plaintiff's  judgment 
The  Court  ordered  that  the  conveyance  of  the  mdning  ditches  be 
canceled,  and  that  the  said  ditches  be  sold,  and  the  proceeds  ap- 
plied to  the  payment  of  the  plaintiffs'  debt. 

The  appellants  contend  that  as  the  Court  found  that  the  sale  as 
to  a  portion  of  the  property  was  made  for  a  valuable  consideration, 
and  in  good  faith,  they  should  have  so  found  as  to  all  the  property 
—  it  being  all  one  transaction.  It  may  be  that  the  Court  below 
considered  it  their  duty  to  uphold  the  sale  as  to  the  ranch,  because 
it  was  made  upon  a  valuable  consideration ;  but  the  law  is  well  set- 
tled, that  a  conveyance  made  with  intent  to  defraud  ereditora  is 
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void,  though  there  may  have  been  a  full  and  valuable  consideration 
paid  therefor.  The  fraud  taints  and  vitiates  it.  (1  Story's  Eq. 
Sec.  369.)  And  it  will  not  be  allowed  to  stand  even  as  security  for 
advances  actually  made.  {Ooodwin  v.  Hammond,  13  OaL  170.) 
The  sale  and  conveyance  of  all  this  property  being  l)ut  one  trans- 
action, and  it  being  found  that  the  sale  as  to  a  part  of  the  property 
was  made  for  the  purpose  of  defrauding  creditors,  the  Court  below 
would  have  been  justified  in  holding  the  whole  transaction  fraud- 
ulent and  void.  The  fraud  would  taint  the  whole.  (McKenty  v. 
Gladwin,  10  Oal.  228 ;  SeaXes  v.  Scott,  13  Cal,  78.)  The  finding, 
then,  is  more  favorable  to  the  defendants  than  it  should  have  been ; 
and  they  cannot,  therefore,  complain  of  it,  or  ask  this  Court  to 
reverse  the  judgment  on  that  ground. 

The  appellants  also  contend  that  the  Court  erred  in  rendering  a 
personal  money  judgment  against  the  fraudulent  vendees.  Smith  & 
Rogers,  and  that  the  allegations  of  the  complaint  are  not  sufficient 
to  sustain  such  a  judgment  As  a  general  rule,  a  Court  of  Equity 
declares  the  fraudulent  conveyance  void,  and  directs  that  the  prop- 
erty be  sold  for  the  satisfaction  of  the  creditors'  debt;  but  where 
a  fraudulent  vendee  sells  the  property,  or  converts  the  same  to  his 
own  use,  that  kind  of  relief  is  rendered  impracticable,  and  he  is 
clearly  liable  to  account  for  the  value  thereof,  and  pay  the  same  to 
the  creditors  of  the  vendor.  {Ludlow  v.  Kidd,  4  Ham.  244 ; 
Sparrow  v.  Chester,  19  Me.  79;  JoruRs  v,  Henry,  3  Littell,  428.) 
In  this  case,  the  complaint  avers  the  facts  of  such  sale  and  conver- 
sion, and  the  Court  found  these  averments  to  be  true;  and  that 
rhe  value  of  the  property,  thus  sold  and  converted,  greatly  ex- 
ceeded the  amoimt  due  to  the  plaintiffs  on  their  judgment  Under 
these  circumstances,  there  was  no  error  in  rendering  a  judgment 
against  the  fraudulent  vendees,  in  the  form  of  a  pOTSonal  money 
judgment,  for  the  amount  due  the  plaintiffs.  We  see  no  error  in 
the  record  prejudicial  to  the  appellants. 

The  judgment  is  therefore  affirmed* 


SUPREME  COUKT  — CK3T0BER  TERM,  1868.     237 


TUSTIN  V.  FATJQHT  et  d. 

Whbbs  Uie  grantor  named  In  the  body  of  a  d«cd  atgns  «  diffarant  oftma  fraa 
that  recited  In  tbe  bodj  of  the  deed.  It  la  not  entitled  to  be  admitted  In  evi- 
doiee,  nntil  It  has  been  abown  by  parol  proof  that  tbe  person  who  executed 
tbe  deed  waa  the  aame  one  whoae  name  la  recited  in  tbe  body. 

Wbcie  real  estate  la  eonTeyed  ta  m  married  woman  by  a  deed  which  Mcltca  a 
eonatderatlon  of  money  paid,  as  well  aa  lOTe  and  aCectloa,  the  land  eonveyed 
becmoea  the  common  property  of  tbe  hnaband  and  wife,  and  the  deed  of  tha 
hmband  alone  la  sufficient  to  eonyey  It. 

A  defendant  In  an  action  «f  ejectment  may  ahow  la  defenae  a  title  to  the  da» 
mended  property  acquired  by  him  after  the  commencement  of  the  action. 

Appbai.  from  the  District  Court,  Seventh  Judicial  Districti 
SoiuMna  County. 

John  Currey,  for  Appellants. 

If  the  Court  below  refused  to  consider  the  title  of  the  appel- 
lants, of  which  they  gave  evidence  at  the  trial,  because  they  did 
not  show  that  they  had  title  at  the  commencement  of  the  action, 
then  we  contend  that  the  Court  erred,  because  the  defendants,  who 
were  in  the  possession  of  the  demanded  premises  at  the  commence- 
ment of  the  action  must,  in  the  absence  of  direct  proof  to  the  con- 
trary, be  presumed  to  have  been  in  such  possession  lawfully  and 
rightfally. 

In  HiU  V.  Draper  (10  Barb.  458),  the  Court  say:  "The  de- 
fendants in  possession  of  the  disputed  premises,  are  presumed  to 
have  a  valid  title  thereto,  and  the  plaintiffs,  to  entitle  themselves 
to  recover,  must  overcome  that  presumption  by  proving  title  out 
of  the  defendants  and  in  themselves."  (/aym  v\  Price,  5  Taunt 
329;  Carpenter  v.  Weeks,  2  Hill,  841;  10  Johns.  889;  11  Id, 
504;  Best  on  Presumptions,  87.)  This  rule  is  the  doctrine  of  the 
common  law,  of  which  our  statute  (Wood's  Dig.  46,  Sec  9)  iB 
only  declaratory.  This  statute  says,  in  effect,  that  the  occupation 
of  real  property  by  any  other  person  than  the  real  owner,  shall  be 
deemed  to  be  under  and  in  subordination  to  the  legal  title,  unless 
it  shall  appear  that  such  premises  have  been  held  adversely  to 
inch  legal  title.  Aa  to  the  rule  at  commonlaw,  see  8  Johns.  Cases, 
109,  124;  «  Ind.  125. 

That  the  possession  of  the  oceupant  ia  advene  to  tlie  true  tida 
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will  never  be  presumed  from  the  mere  act  of  possession;  and  if 
i-elied  on  as  in  opposition  to  the  real  title,  its  adverse  character 
must  be  plainly  and  positively  proved.  (1  Wash.  C.  C  78-80 ;  6 
Cow.  125;  2  Wend.  13,  140;  2  Har.  &  John.  112-126;  7  Wheat. 
59-109;  4  Wash.  C.  C.  38;  4  Wend.  423,  672.) 

If  we  are  right  in  respect  to  the  position  of  the  defendants,  from 
two  of  whom  the  interveners  derived  title,  then  such  intervenors 
had  the  same  rights  of  defense  as  their  grantors  had,  with  whose 
rights  their  own  were  connected  as  successors  in  interest. 

F.  D.  Colton  and  M.  M.  Estee,  for  Respondent 

If  it  should  be  held  that  some  or  all  of  the  appellants  took  an 
interest  in  the  premises  from  their  deeds,  then  we  contend  that,  as 
it  was  acquired  after  the  commencement  of  the  action,  it  cannot 
avail  the  appellants.  But  they  contend  that  being  in  possession  at 
the  commencement  of  the  action,  the  presumption  would  be,  that 
they  were  in  possession  under  those  tenants  in  common,  from  whom 
plaintiff  did  not  derive  title.     We  reply : 

1st.  They  endeavored  to  show  title,  and  failed.  The  presump- 
tion is,  that  they  proved  all  the  right  to  possession  which  they  had. 

2d.  In  their  answers  they  claim  title ;  they  do  not  claim  or  pre- 
tend that  they  ever  had  license  to  enter. 

3d.  Appellants  in  tneir  answers  do  not  deny  the  possession  of 
plaintiff,  and  their  ouster  of  him.  If  they  entered  under  a  title, 
they  should  show  it.  If  one  tenant  in  common  ousts  another,  the 
presumption  would  be,  that  he  had  another  and  paramount  title. 

Cbocker,  J.  delivered  the  opinion  of  the  Court — Noeton,  J. 
concurring. 

This  is  an  action  to  recover  possession  of  a  tract  of  land  in 
Sonoma  County  —  a  portion  of  the  Bancho  "  Laguna  de  San  Anto- 
nio." Both  parties  claim  title  under  Bartolome  Bbjorques,  the 
grantee  of  the  Mexican  Gbvemment  The  Court  rendered  a  judg- 
ment against  all  the  defendants  except  Qaston,  from  which,  and 
from  an  order  overruling  a  motion  for  a  new  trial,  they  appeal. 

The  plaintiff,  to  maintain  the  action,  introduced  in  evidence  a 
deed  of  conveyance,  dated  December  8th,  1855,  executed  by  Bar- 
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tolome  Bo jorquee  and  eleven  others.  The  defendants  made  several 
objections  to  this  deed,  one  of  which  was  that  it  was  an  unexecuted 
instrument.  It  appears,  from  an  examination  of  the  record,  that 
the  names  of  twelve  persons,  mostly  Spanish  names,  are  described 
as  the  grantors  in  the  body  of  the  conveyance,  and  that  the  names 
and  seals  of  twelve  persons,  mostly  Spanish,  are  attached  as  signa- 
tures  to  the  deed,  but  these  vary  from  each  other;  some  of  the 
names  in  the  body  of  the  deed  do  not  appear  in  the  same  terms 
among  the  signatures,  while  several  signatures  do  not  appear  in  the 
same  words  among  the  names  in  the  body  of  the  deed.  Whether 
thej  were  in  fact  all  the  same  persons,  under  different  names,  it  is 
nnnocownaTy  to  determine;  for  this  objection  of  the  defendants  is 
Tmtenable«.^0%e  deed  shows  clearly,  upon  inspection,  that  serenl 
of  the  ptiiMIs  named  in  the  body  of  the  instrument  signed  their 
namea  to*^  and  to  that  extent,  at  least,  it  was  executed,  and 
properly  admissible  in  evidence.  This  objection  was  made  to  a 
sLmilar  deed  in  the  case  of  CoUan  v.  Beavey  et  €d.  (82  CaL  496), 
and  waa  overruled. 

It  was  also  objected  to  this  deed,  that  its  execution  was  not  so 
proved  as  to  entitle  it  to  be  received  in  evidence.  This  objection 
is  also  untenable.  The  execution  of  the  conveyance  appears  to 
have  been  acknowledged,  by  all  the  parties  who  signed  the  deed, 
before  a  Notary  Public,  who  was  also  the  subscribing  witness  to  it 
—  except  as  to  one  grantor,  whose  acknowledgment  was  taken 
before  the  Ckmnty  Clerk — and  duly  certified  to  by  him. 

The  defendants  introduced  in  evidence  a  deed  from  Bartolome 
Bojorques  to  Pedro  Bojorques  and  seven  others,  his  children,  for 
the  undivided  eight-ninths  of  the  rancho,  dated  November  80th, 
1851.  These  grantees  are  the  same  persons  under  whom  the 
plaintiff  daims  title,  and  by  whom,  with  their  husbands,  he  claims 
liis  deed  was  executed.  One  of  the  grantees  in  this  deed  wr^ 
MareeOa  Lopes,  whose  name  appears  in  the  body  of  the  plaintiff^ 
deed  as  Maria  Marcella  Lopes,  but  her  name  does  not  appear 
among  the  signatures,  at  least  not  in  either  of  those  terms ;  and  if 
it  appears  in  another  name,  that  fact  should  have  been  proved. 
On  the  second  day  of  February,  1857,  Marcella  Lopez  and  her 
husband  executed  to  Bichardson  &  Hunt  a  conveyance  of  the 
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undivided  one-ninth  of  the  rancho;  On  the  12th  day  of  June, 
1867,  Richardson  &  Hunt  conveyed  to  the  defendant  Freenum 
the  tract  of  land  discribed  in  the  complaint  >  and  afterwards,  on 
theStbird  day  of  April,  1858^  Hunt  conveyed  to  Freeman  the  undi- 
vided, one-fourth  of  all  his  then  interest  in  the  ranchow  These  two 
last  deeds  were  not  executed,  however,  until  after  April  16th,  1867, 
th^'date  of  the  commencement  of  this  actioiL  It  appears,  there- 
fore, that  at  the  time  of  the  commencement  of  this  acti(m,  the 
pltoitiff  was  the  owner,  as  tenant  in  common  with  others,  of  an 
imdivided  interest  in  the  rancho,  including  the  premises  in  contro- 
versy, the  extent  of  that  interest  depending  upon  the  number  of 
the  grantees  named  in  the  deed  of  November  20th,  1861^  who 
sigaed  the  deed  to  him.  It  also  appears,  that,  at  the  iipie  of  the 
commencement  of  this  action,  the  defendant  Freemani^^  a  stran- 
ger to  the  title,  but  that  he  afterward  acquired  an  inlittbst  to  the 
extent  of  the  undivided  one-ninth  in  the  premises  in  controversy, 
and  from  that  time,  to  wit:  June  12th,  1867,  he  was  a  tenimt  in 
common  therein  with  the  plaintiff. 

It  further  appears  from  the  record  that  Howe  and  his  wife,  An- 
gela de  la  Luce  Howe,  daughter  of  Bartolome  Bojoiques,  exeouted 
a  deed  te  Hopkins  &  Bennett,  dated  July  22d^  1867,  conveying  the 
undivided  one-ninth  of  the  rancho.  Also,  that  Ridiardson  executed 
a  deed  to  Hopkins  &  Bennett,  dated  July  23d,  1867^  eonveying  the 
undivided  one-eighteenth  of  the  rancho.  To  the  £rst  of  these  deeds 
it  is  objected  that  it  conveyed  no  title  or  ititerest  in  the  premises, 
because  the  grantors,  Howe  and  his  wife,  had  previously,  by  the 
deed  'of  December  8th,  1856,  conveyed  all  their  interest  in  the 
ptexaises  in  controversy  to  the  plaintiffs  An  examiliatio&  of  this 
latter  deed  shows  that  Henry  Howe  is  pjroperly  named  in  the  body 
of  tiie  deed,  and  his  name  duly  iippears  among  the.  signatures 
thereta  The  name  of  Angela  de  la  Luce  Howe  appeaiis  in  the 
body  of  the  deed,  and  Maria  de  la  Luce  Howe  among  the  sig- 
natures ;  and  it  is  evident  that  these  different  namelB  ri^f er  to  the 
same  person.  But  it  is  uirged  that  the  certificate  of  the  itcknowl- 
edgment  to  the  deed  to  the  plaintiff,  so  far  as  it  relates  to  tke  wives 
of  the  several  grantors,  i^  defective.  This  part  of  tbe  tsertificitte  is 
in  these  words:  After  naming  the  wives,  it  prooeieda  "i»ing«zAm-' 
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bed  by  me^  separate  and  apart  from  their  husbandsi  acknowledged 
to  me  that  they  signed  the  same  without  fear  or  compulsion  from 
them/*  Thia  is  clearly  defective,  becauae  it  does  not  show  that 
they  were  made  acquainted  with  the  contents  of  the  conveyance,  or 
that  the  examination  was  ^^  without  the  hearing''  of  their  husbands, 
or  that  they  executed  the  same  without  "undue  influence"  of  their 
husbands,  or  that  they  did  "  not  wish  to  retract  the  execution  of 
the  same."  To  this  objection  it  is  replied,  that  the  conveyance  from 
Bartolome  Bojorques  to  his  children  is  not  a  deed  of  gift,  but  of 
bargain  and  sale  upon  the  consideration  of  four  hundred  and  sixty- 
one  dollars,  money  paid,  as  well  as  love  and  affection,  and  therefore 
the  title  vested  in  Henry  Howe,  the  husband,  and  the  ^fe^  acquired 
no  separate  estate  therein,  but  it  became  and  was  the  common 
property  of  the  husband  and  wife,  and  the  deed  of  the  husband 
alone  was  sufficient  to  convey  it  The  deed  being  one  of  bargain 
and  sale,  founded  upon  a  money  consideration,  and  not  a  deed  of 
gift,  the  property  conveyed  became  common  property,  and  the 
deed  of  the  husband  was  sufficient  without  the  signature  of  the 
wife.  (Meyer  v.  Kinzer,  12  CaL  263.)  It  follows  that  no  titie 
or  estate  was  conveyed  by  this  deed  to  Hopkins  &  Bennett,  dated 
July  22d,  1857,  and  it  is  not  necessary  therefore  to  follow  out 
the  title  claimed  under  it. 

It  will  also  be  found  that  the  other  deed  from  Richardson  to 
Eopkini  &  Bennett,  conveyed  no  tiUe  or  interest  in  or  to  the 
premises  in  controversy  to  the  grantees.  This  deed  is  dated  July 
28d,  J857,  and  it  was  not  recorded  until  August  6th,  1867;  but 
prior  to  those  dates,  to  wit:  the  twelfth  day  of  June,  1857,  Rich- 
ardson ft  Hunt  had  conveyed  their  interest  in  the  premises  in  con- 
troversy, to  Freeman,  and  this  deed  was  duly  recorded  August  8d, 
1857.  It  was  therefore  both  dated  and  recorded  firat  It  follows 
that  no  title  or  estate  passed  by  this  deed,  and  it  is  not  necessary 
to  trace  out  the  title  claimed  under  it. 

This  examination  shows  that  none  of  the  defendants  or  int^rven- 
ors  who  appeal,  except  Freeman,  had  any  title  to  th^  premises, 
either  at  the  commencement  of  the  action  or  at  the  time  of  trial. 
The  Court,  among  other  findings,  found  as  follows:  ^^  That  the  de- 
fendafits  iki  said  action  and  intervenots  th^reiny  ej«feptii\g.the  de* 
Vol.  xxm^-ie 
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fendant  Martin  Gaston "  (who  is  not  a  party  to  the  appeal), 
"  proved  no  valid  title  in  themselves,  or  either  of  them,  in  or  to 
said  lands  described  in  plaintiff's  complaint,  or  any  part  thereof; 
that  previous  to  the  commencement  of  this  action  l^e  said  defend- 
ants entered  upon  the  said  lands  described  in  plaintiff's  complaint 
and  ejected  the  plaintiff  therefrom,  and  ever  since  said  time  have 
been  in  possession  thereof."  The  Court  also  found  that  the  plaint- 
iff was  the  owner  of  the  undivided  two-thirds  of  the  premises  in 
controversy,  and  that  he  was  entitled  to  the  possession  of  the  land 
against  all  the  defendants  and  intervenors,  except  Gaston,  and 
entitled  to  a  judgment  against  them  for  the  restitution  of  the 
premises  ^nd  for  costs,  and  judgment  was  rendered  accordingly. 

The  finding  as  to  want  of  title  in  the  defendants  and  intervenors 
who  appeal  is  correct  as  to  all  of  them,  except  as  to  Freeman,  who, 
as  we 'have  already  shown,  became  the  owner,  on  the  twelfth  day 
of  June,  1857,  of  the  undivided  one-ninth  of  the  premises.  The 
Court  below  probably  held  that  a  defendant  could  not  show  a  title 
acquired  since  the  commencement  of  the  action;  and  as  Free- 
man's title  was  acquired  since,  it  was  probably  for  that  reason 
excluded.  But  there  is  no  good  reason  why  a  defendant  may 
not  show  such  after-acquiring  title.  (Moore  v.  Tice,  22  Cal. 
613;  Smith  v.  BiUett,  15  Id.  26.)  By  that  title  Freeman  be- 
came the  tenant  in  common  with  the  plaintiff.  Whether  he  did 
any  act,  after  he  became  such  tenant  in  conmion,  which  would 
amount  to  an  ouster  of  the  plaintiff,  does  not  appear  in  the  record, 
except  in  the  general  finding  of  the  Court  that,  previous  to  the 
commencement  of  the  action,  all  the  defendants  entered  and  ousted 
the  plaintiff.  But  this  does  not  show  any  ouster  after  Freeman 
became  tenant  in  common.  From  that  time  he  may  have  acknowl- 
edged the  plaiTitiff's  title,  and  have  avoided  any  act  or  declaration 
which  would  constitute  an  ouster  of  the  plaintiff.  We  have  recently 
laid  down  the  rules  which  govern  the  rights  of  tenants  in  common, 
and  what  will  constitute  an  ouster  in  such  cases.  (Carperdier  v. 
Webster,  decided  at  the  July  Term,  1868.)  No  judgment  for 
damages  was  claimed  or  rendered,  and  the  question  is  one,  there- 
fore, merely  of  the  right  of  possession.  The  plaintiff  is  clearly 
entitled  to  IliepoeaeBsion  of  the  premiaea  to  the  extent  of  the  interesi 
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acquired  by  him  by  the  deed  of  December  8th,  1855,  which  the 
Court  finds  was  the  xmdivided  two-thirds,  the  correctness  of  which 
we  have  no  certain  means  of  determining  from  the  record  before  us. 
The  defendant  Freeman  is  entitled  only  to  the  possession  of  the 
undivided  one-ninth  of  the  premises  in  controversy,  and  it  will  be 
necessary  to  ascertain  the  extent  of  his  possession,  and  whether  he 
has  ousted  the  plaintiff,  his  co-tenant,  for  which  purpose  a  new 
trial  as  to  Freeman  will  be  necessary. 

The  judgment  is  therefore  affirmed  with  the  costs  of  appeal,  as 
to  all  the  defendants  and  intervenors,  except  as  to  the  defendant 
Freeman,  and  the  judgment  against  the  said  Freeman  is  reversed, 
and  the  eause  remanded  for  a  new  trial  as  to  him. 

In  the  cBae  of  Carpenti&r  t.  WebtUr,  n  rehiring  was  grtntad,  and  tlM 
stin  pending. —  BapoBXBB. 


O'BRIEN  V.  BRADY. 

WnBff  ttt  motion  for  a  new  trial  Is  baied  npon  newly-dSseorored  tfldenee,  or 
that  the  rerdlct  Is  against  eyldence,  an  enlarged  discretion  Is  vested  in  the 
Court  below;  and  the  Supreme  Court  will  rarely  Interftoe  with  the  action  of 
the  Court  helow,  in  granting  a  new  trial. 

When  a  new  tMal  is  granted  by  the  Court  below,  entirely  upon  alleged  errors  of 
law,  the  Supreme  Court  will  review  the  action  of  the  Court  below,  as  in  other 


Apfxajl  from  the  Biatrict  Goort^  Tenth  Judicial  Diatrioti  Yuba 
County. 

The  facta  are  stated  in  the  opinion  of  the  Court. 

Henry  K.  Mitchell,  for  Appellant 

Rowe  A  Ooodwin,  for  Respondent 

CsocKXBy  J.  delivered  the  opinion  of  the  Court — Nobtoh,  J. 
concurring. 

This  18  an  appeal  from  an  order  granting  a  new  trial.  The 
grounda  of  the  motion  for  a  new  trial  were,  newly-discovered  evi- 
dence, insufSci^icy  of  the  evidence  to  justify  the  verdict,  and  that 
the  verdict  ia  oontraiy  to  law  and  the  inatnictiona  of  ^  Court 
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The  appellant  contends  that  the  f^davits  of  newly-discovered  evi- 
dence do  not  make  out  sudT  a  case  as  entitles  the  defendant  to  a 
new  trial.  Where  the  motion  is  founded  upon  newly-discovered 
evidence^  or  that  the  verdict  is  against  the  evidence,  an  enlarged 
discretion  is  vested  in  the  Court  below  in  the  granting  of  new 
trials;  and  this  C6urt  will  rarely  interfere  with  their  action  in 
granting  the  moti<m  on  such  grounds.  This  caee  comes  within  this 
rule,  and  we  do  not  find  any  abuse  of  this  discretion  to  justify  a 
reversal  of  the  order.  Where  the  motion  for  a  new  trial  is  founded 
entirely  upon  alleged  errors  of  law,  in  the  proceedings  of  the  Court 
below,  and  the  order  for  a  new  trial  is  granted  solely  upon  that 
ground,  this  Court  will  review  such  action  of  the  Court,  as  in  other 
casee,  where  questions  of  law  and  not  matters  of  mere  discretion 
are  involved.  This  case,  however,  does  not  come  within  this  -ex- 
ception to  the  general  rule. 
The  order  is  affirmed. 


BRADY  V.  O'BRIEIT. 

If  the  ttatement  tnd  notice  of  motion  for  new  trial  are  dcfectlTe,  In  not  setting 
forth,  apeclflcaJly,  the  grounds  of  the  motion,  an  objection  should  he  made  on 
this  ground,  In  the  Court  hclow,  to  enahle  the  Buprepie  Court  to  reylew  the 
action  of  the  Court  below. 

Appsai*  from  the  District  Court,  Tenth  Judicial  District,  Yuba 
County. 

Henry. K,  Mitchell,  for  Appellant. 

Rowe  46  Ooodwin,  for  Respondent. 

Cbockes,  J.  delivered  the  opinion  of  the  Court — IToETOir,  J. 
concurring. 

This  is  an  appeal  from  an  order  granting  a  new  trial.  It  is  ui^d 
that  the  statement  and  notice  of  motion  for  a  new  trial  are  de- 
fective in  not  setting  forth,  specifically,  the  grounds  of  the  zootion. 
The  [record  does  not  show  that  any  objection  was  made  o&  thie 
^TPiiBd  in  the  Court  below,  which  should  have  been  done^  to  enable 
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UB  to  review  the  action  of  the  Court  If  the  objection  had  been 
made  there,  probably  the  Court  would  have  allowed  an  amendment 
in  that  respect ;  or  the  parties  may  have  consented  to  waive  that 
objection.  Error  will  not  be  presumed,  but  must  be  clearly  shown 
by  the  record.  If  the  objection  had  been  made  on  that  ground, 
in  a  proper  mode,  and  the  Court  had  overruled  it,  then  such  action 
oonld  have  been  reviewed  by  this  Court  on  appeal 
The  order  is  affirmed. 


COLMAN  et  dl.  v.  CLEMENTS  ei  oL 

Iv  aa  actloii  of  ejectment  to  recorer  possenloa  of  a  mining  claim,  wh«M  tbm 
complaint  alleges  In  general  terms  tbat  the  plaintiffs  are  the  owners  of  tho 
mining  ground  In  controversy,  they  are  entitled  to  show  In  eyidence  the  mlei 
and  customs  of  the  mining  district  In  support  of  this  alleged  ownership  wit^ 
OQt  aTcrrlng  snch  rales  and  customs  In  the  complaint. 

rbe  possession  of  one  tenant  In  common  is  pretumed  to  he  the  possession  of  aU, 
and  In  order  to  rehut  this  preomptlon  and  make  the  possession  iidyerse,  It 
must  be  shown  that  the  possession  was  with  the  Intent  to  hold  adyeraely,  and 
such  Intent  must  be  Indicated  by   acts   calculated  to  exclude  the  co-tenant. 

Tf  written  laws  exist  In  a  mining  district,  and  the  proof  renders  It  doubtful 
whether  they  are  In  froce,  both  the  mining  laws  and  parol  proof  of  the  mining 
eostoma  may  be  offered  in  erld^ice. 

Where  a  forfeiture  is  claimed  under  a  mining  regulation  or  custom,  tills  regola- 
tlOQ  or  custom  will  be  most  strictly  construed  against  the  claim  of  forfeltnrcL 

A  judgment  reeoyered  In  ejectment  against  a  portion  of  several  co-tenants  wiU 
aot  to  be  reversed  because  all  the  co-tenants  are  not  made  parties  defendant 

Afpsai.  from  the  District  Court,  Sixteenth  Judicial  Distriet^ 
Calaveras  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Tod  Robinson,  for  Appellants. 

By  the  roles  of  pleadings  no  one  can  claim  a  benefit  or  a  f orfeit^ 
ure  under  a  private  act  of  the  Legislature,  without  setting  forth  the 
act  in  his  declaration  or  answer.  Our  own  Practice  Act,  Sec  61 
(Wood's  Dig.  796),  requires  this  to  be  done,  but  excuses  the  set- 
ting forth  the  act  in  full,  and  makes  it  sufficient  to  refer  to  its  title 
and  the  date  of  its  passage.    (1  Chitty  on  PL  317.) 
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The  pofisession  of  one  tenant  in  oonunon  is  the  possession  of  a 
co-tenant  only  so  long  as  the  one  holding  reoognizes  the  oo-tenant. 
(Adams  on  Eject  136;  HumbeH  v.  TrirUty  Church,  24  Wend. 
587.) 

Coffroth  &  Spatdding,  for  Respondents. 

In  ejectment,  the  only  facts  necessary  to  be  allied  are:  let. 
Plaintiff's  seizin.  2d.  Defendant  in  possession  at  commencement 
of  suit.  3d.  That  defendant  withholds  possession  thereof  from 
plaintiff.  We  hold  that  the  local  customs  are  as  susceptible  of 
proof  as  any  other  style  of  evidence,  without  being  set' up  in  the 
complaint 

All  persons  holding  as  tenants  in  common,  joint  tenants,  or  copar- 
ceners, or  any  number  less  than  all,  may  jointly  or  severally  brinp: 
or  defend  any  civil  action  for  the  enforcement  or  protection  of  thci 
rights  of  such  party.  (Wood's  Dig.  248,  Art  1375 ;  Warmg  v. 
Crow,  11  Cal.  366;  Pico  v.  Columbet,  12  Id.  419.) 

Cbockbb,  J.  delivered  the  opinion  of  the  Court — Nobtoh,  J. 

concurring. 

This  is  an  action  brought  by  four  plaintiffs  against  eight  defend- 
ants to  recover  the  possession  of  the  undivided  five-thirtieths  of  a 
mining  claim  in  Calaveras  County.  It  appears  that  about  the  fifth 
of  February,  1861,  one  Samuel  Colman,  with  two  others,  took  up 
and  marked  out  4,600  feet  of  a  copper  claim  in  the  name  of  them- 
selves and  others,  amounting  to  thirty  persons  in  all.  These  names 
included  the  present  plaintiffs  and  defendants.  Some  of  these  names 
were  included  without  the  previous  knowledge  or  consent  of  the 
parties.  Colman  afterward  sold  out  his  interest  to  one  of  the  plaint- 
iffs, William  Colman.  Afterward,  sometime  about  the  first  of  June, 
1861,  twenty-three  of  the  persons  named  in  the  original  location, 
with  seven  others,  formed  a  new  company  and  relocated  the  same 
^ound  in  their  own  names,  and  have  continued  in  possession  ever 
*^ince,  claiming  that  the  orisfinal  location  had  been  abandoned  by 
failure  on  the  part  of  those  left  out  of  the  new  oni;anization  to  per- 
form the  work  required  by  the  mining  rules  and  customs.    Only 
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eij^t  out  of  the  thirty  new  locators  are  made  defendants,  and  these 
eight  were  among  the  nnmber  named  in  the  original  location.  The 
case  was  tried  by  a  jnry,  who  fonnd  for  the  plaintiffs,  and  a  judg- 
ment was  rendered  accordingly,  from  which  the  defendants  appeal. 

On  the  trial,  the  plaintiffs  offered  to  prove  the  mining  laws  and 
customs,  to  which  the  defendants  objected  that  they  had  not  been 
mentioned  or  set  forth  in  the  pleadings,  and  could  not,  therefore,  be 
proved.  The  complaint  alleges,  in  general  terms,  that  the  plaintiffs 
are  the  owners  of  the  undivided  five-thirtieths  of  the  mining  groimd 
in  controversy,  which  is  denied  in  general  terms  by  the  answer. 
So  far  as  the  title  of  the  plaintiffs  depended  upon  mining  rules  and 
customs,  or  acts  done  in  pursuance  thereof,  such  proof  tended  to 
support  such  title,  and  it  was  not  necessary  to  set  forth  such  mining 
rules  and  customs  in  the  pleadings.  The  Court  below  did  not 
therefore  err  in  overruling  this  objection  of  the  defendants. 

On.tfae  trial,  the  Court  instructed  the  jury  that  the  possession  of 
one  locator  was  the  possession  of  all,  and  the  defendants  then  asked 
that  the  following  instructions  be  given :  "  That  the  possession  of 
one  tenant  is  the  possession  of  his  co-tenants  only  so  long  as  the 
tenant  in  possession  recognizes  the  co-tenants,"  which  the  Court 
refoaed  to  give,  and  this  is  assigned  as  error.  The  possession  of 
one  tenant  in  conunon  is  presumed  to  be  the  possession  of  all.  But 
such  possessicm  may  in  fact  be  adverse  to  that  of  the  co-tenant 
The  instruction  asked  for  is  founded  upon  the  idea  that  the  mere 
fact  that  the  tenant  in  possession  does  not  '^recognize  the  co-tenant " 
constitutes  an  adverse  possession ;  and  iiie  case  of  Humbert  y.Trirviiy 
Church  (24  Wend.  677),  is  cited  in  support  of  the  position.  An 
examination  of  the  able  opinion  of  Justice  Cowen,  in  that  case, 
shows  that  more  is  required  than  is  stated  in  the  instructions  asked 
for.  He  holds  that  the  possession  of  the  tenant  must  be  with  the 
intent  to  hold  adversely,  and  it  must  appear  that  such  intent  has 
been  "indicated  by  acts  calculated  to  exclude  the  complainants 
from  all  participation  as  tenants  in  common."  In  the  case  of  North- 
rop  V.  Wright  (24  Wend.  221),  it  was  held  that  a  possession  by  a 
tenant  in  common  for  twenty-seven  years,  during  which  he  had  not 
reoc^ni^ed  the  right  of  his  co-tenant,  was  not  suflScient  to  prefiimc 
tn  ouster.  There  was,  therefore,  no  error  in  refusing  to  give  the 
instmetion  in  the  peculiar  form  in  which  it  was  worded. 
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Parol  evidence  had  been  given  of  the  mining  laws  nid  customs. 
The  written  laws  were  afterwards  introduced^  and  the  defendJEmts 
then  moved  to  strike  out  the  parol  proof,  which  was  refused  by  the 
Court,  and  this  is  assigned  as  error.  When  Ihe  parol  evidence  was 
offered,  no  objecticm  was  made  that  these  mining  laws  were  in  writ- 
ing or  that  the  latter  was  the  better  evidence,  and  it  is  doubtful, 
therefore,  whether  the  case  does  not  come  within  the  rule  laid  down 
in  Kiler  v.  Kimball  (10  Oal.  267),  But  it  seems  there  was  some 
question  as  to  whether  these  written  laws  were  in  force  at  the  time 
when  they  were  sought  to  be  applied  to  the  facts  in  the  case.  There 
was,  therefore,  no  impropriety  in  leaving  both  the  parol  and  writ- 
ten evidence  to  the  jury. 

One  of  these  mining  laws  was  as  follows :  ."  There  shall  be  one 
day's  work  done  on  each  claim  every  thirty  days  from  the  first  of 
May  until  the  first  of  December  in  each  year."  The  defendants 
iisked  the  Court  to  instruct  the  jury  as  foUows :  "  That  under  the 
mining  laws,  in  evidence,  it  was  necessary  for  one  day's  work  to  be 
done  every  thirty  days  after  May  until  December,  for  each  individ- 
ual daim,  and  not  one  day's  work  for  a  company's  claim,  in  order  to 
avoid  the  presumption  of  abandonment;  which  was. refused  by  the 
Court,  and  this  is  assigned  as  error.  The  claim  in  this  case  is  a 
joint  one ;  that  is,  four  thousand  five  hundred  feet  located  in  the 
joint  names  of  thirty  persons.  No  location  was  made  of  any  par- 
ticular portion  of  the  four  thousand  five  hundred  feet  to  any  one 
locator,  and  it  would  therefore  be  impossible  for  each  locator  to  do 
his  day's  work  upon  his  own  daim,  if  this  section  of  the  mining 
laws  is  to  be  construed  as  applying  solely  to  each  individual  locator. 
The  word  "  claim  "  is  used,  which  is  general  in  its  character,  and 
properly  indudes  all  kinds  of  claims ;  joint,  as  well  as  separate.  If 
it  had  been  intended  to  include,  or  apply  only  to  the  claim  of  each 
locator,  whether  made  jointly  with  others,  or  separately  to  himself 
^lone,  it  should  have  been  expressed  in  clear  terms.  As  the  parties 
claim  a  forfeiture  under  it,  it  is  to  be  strictly  construed  against  the 
daim  of  forfeiture.  In  other  words,  the  parties  who  claim  a  for- 
feiture under  it,  must  show  that  the  case  comes  within  the  strict 
letter  of  the  rule.  (Von  Schmidt  v.  Huniingtm,  1  Oal.  70;  Wor 
ring  v.  Craw,  11  Id.  371.)     This  point  is  therefore  overrated. 
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It  Ib  objected  that  all  the  co-tenanti^  should  have  been  made  par- 
dee,  that  the  adjudication  is  incomplete,  and  that  the  judgmeat 
sannot  be  enforced  without  them.  We  can  readily  see  that  difficul- 
ties may  arise  about  the  enforcement  of  the  judgment,  and  that  it 
would  have  been  more  advantageous  to  have  made  all  the  co-tenants 
parties;  but  it  can  hardly  be  deemed  essential  in  cases  of  this  Idnd, 
or  that  a  judgment  of  this  kind  is  erroneous  because  they  are  not 
an  brought  in.  (Waring  v.  Crow,  11  Cal.  371.)  If  the  action 
had  been  against  them  as  a  mining  partnership,  in  the  nature  of  a 
suit  in  equity,  it  would  have  been  necessary  to  have  made  all  per- 
8011S  interested  in  the  claim  or  the  subject  matter  parties,  and  no 
judgment  could  have  been  properly  rendered  until  they  had  all 
been  made  parties.  (1  DaniePs  Ch.  Pr.  315-818 ;  Story's  Eq.  PL 
Sees.  166-168.) 

We  have  thus  disposed  of  all  the  material  points  raised  by  the 
defendants,  and  find  no  error  prejudicial  to  the  appellants  in  the 
action  of  the  Court  below. 

The  judgment  is  therefore  affirmed. 

■m  Dmteh  Fiat  Water  Co.  t.  Mwmey  (12  Cal.  584) : — ^RaPOBTH. 


PIERBON  V.  McCAHILL. 

Av  aiipcal  from  an  order  refusing  to  eliange  the  renno  of  aa  action,  operateta  aa 
a  stay  of  all  further  proceedings  In  the  case  in  the  Court  below,  until  such 
appeal  is  determined. 

Aa  ondeitaklng  In  the  sum  of  three  hundred  dollars,  as  required  bj  the  three 
hundred  and  forty-eighth  section  of  the  Practice  Act,  la  aufflclent  to  parftct 
such  appeal  and  stay  proceedings. 

If  one  of  the  terms  of  a  written  agreement  Is  left  out  by  mistake  when  the  same 
la  drafted,  parol  eridence  of  that  fact  may  be  received,  and  the  agreement 
rtformed  and  made  to  correspond  with  the  Intentions  of  the  parties. 

Apfkai,  from  the  Fifth  Judicial  District,  San  Joaqiiin  Oonnty. 

The  facts  whieh  do  not  appear  in  the  opinion  will  be  found  stated 
m  21  Cal.  128. 
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Oeorge  W.  Tyler,  for  Appellant 

The  Practice  Act  (Sec.  847)  provides  that  an  appeal  may  be 
taken  from  the  District  Court  to  the  Supreme  Court  "from  an 
order  refusing  to  change  the  place  of  trial,  after  a  motion  is  made 
therefor,  in  the  cases  provided  by  law." 

Plaintiff  moved  for  a  change  of  venue,  on  the  ground  that  "  the 
convenience  of  witnesses  and  the  ends  of  justice  would  be  promoted 
by  the  change,"  which  is  one  of  "the  cases  provided  by  law." 
(Pr.  Act,  Sec.  21.) 

It  will  be  seen  that  this  is  not  one  of  the  cases  provided  by  the 
statute,  in  which  it  is  necessary  to  file  an  additional  bond,  other 
than  the  bond  for  three  hundred  dollars,  as  provided  in  Sec.  348. 
Such  being  the  case,  it  is  plain  that  the  appeal  from  the  order  of 
the  Court  refusing  to  change  the  place  of  trial  was  a  "stay  of 
all  proceedings  "  in  the  case. 

It  is  a  well-established  proposition  of  law,  that  a  plea  of  pay- 
ment of  a  smaller  sum  is  not  a  good  plea  in  bar  of  an  action  for  a 
greater;  and  the  only  ground  upon  which  Courts  have  sustained 
composition  agreements  is,  that  not  to  sustain  them  would  work 
a  fraud  upon  other  creditors,  or  might  work  such  fraud.  They 
have  therefore  held,  that  the  promise  of  one  creditor  was  a  good 
consideration  for  the  promise  of  another. 

The  principle  of  the  rule  does  not  exist  in  this  case.  Here,  all 
the  balance  of  the  creditors  have  been  paid,  and  have  given  receipts 
in  full  of  all  demands  to  the  defendant. 

"When  the  reason  of  a  nile  no  longer  exists,  the  rule  itself 
ceases/'  is  a  maxim  too  well  known  and  recognized  to  be  disre- 
garded. 

The  Court  will  bear  in  mind  that  this  is  in  effect  a  bill  for  a 
specific  performance  of  the  contract,  as  well  as  a  bill  to  reform 
a  mistake  in  the  instrument  itself;  and  the  findings  of  the  Chan- 
cellor, and  the  decree  entered,  is  for  a  reformation  of  the  instru- 
ment, and  4en  for  a  specific  performance  of  the  contract 

I  lay  down  the  proposition,  without  fear  of  successful  contradic- 
tion, that  the  weight  of  authority  is  in  favor  of  the  doctrine  that 
Courts  of  Equity  never  interfere  in  eases  of  this  kind.     (Com. 
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Dig.  Chancery,  2  C.  16;- Jo^ims  v.  Btatham,  3  Atk.  388;  dar- 
rard  ▼.  Grenling,  2  Swanst.  257 ;  PUcaime  v.  Oyd&ume,  2  Ves. 
;J75;  Mason  v.  Armitage,  13  Id.  25;  CZari  v.  Grmt,  14  Id.  519; 
Hepbvm  v.  Dunlap,  1  Wheat  197 ;  Clowes  v.  Higginson,  1  Ves. 
4  3.  524 ;  WmcA  v.  Winchester,  1  Id.  376 ;  Bamsbottam  v.  OoZ- 
(ien,  1  Id.  165 ;  Flood  v.  FtnZey,  2  Ball  &  B.  53 ;  Townsend  v. 
Stangroom,  6  Ves.  325;  Price  v.  Dyer.)  The  foregoing  authori 
ties  as  to  the*  point  that  Courts  are  not  bound  to  interfere,  but 
that  it  is  merely  a  matter  of  discretion ;  and  the  following,  as  to 
whether  they  will  exercise  that  discretion  in  a  case  of  this  kind, 
deciding  that  they  will  not  (Woolcun  v.  Hiam,  7  Ves.  211 ;  Hig* 
(linson  v.  Clowes,  15  Id.  616 ;  Cli/nan  v.  Cook,  1  Sch.  &  Lef.  88, 
•^9;  Clowes  v.  Higgmson,  1  Ves.  &  B.  524;  Rich  v.  Jackson,  6 
Ves.  386,  4  Bro.  Ch.  614;  Ogilvie  v.  Foljanibe,  8  Meriv.  63,  63; 
Jeremy  on  Eq.  Jur.  B.  3,  Pt  2,  Ch.  4,  Sec.  1,  432.) 

I  do  not  contend  but  what  an  equitable  defense  to  an  action  at 
law  may  be  plead  and  determined  in  the  same  suit;  but  I  do  con- 
tend that  they  must  be  tried  separately,  and  this  Court  has  so 
decided  in  several  cases.  (See  Weber  v.  Marshall,  19  Cal.  447; 
ArgueUo  v.  Edinger,  10  Id.  159.)  The  only  question  then  that 
could  be  passed  upon  by  the  Court,  was  the  one  raised  by  the 
iimended  answer,  setting  up  a  mistake  in  the  written  agreement. 
This  was  an  equitable  defense  to  only  a  part  of  the  amount  sued 
for,  in  case  the  Judge,  sitting  as  a  Chancellor,  should  decree  a 
reformation  of  the  instrument.  As  to  the  amount  due  us,  provid- 
ing a  reformation  was  ordered ;  and  as  to  whether  there  was  a  ten- 
der of  amount  due  before  suit  was  brought ;  and  as  to  whether  the 
<xie  hundred  dollars  had  been  gamisheed  prior  to  the  commence- 
ment of  this  suit ;  are  questions  for  a  jury  to  pass  upon,  and  the 
Chancellor  has  nothing  to  do  vTith  them.  We  had  no  right  to  claim 
a  trial  by  jury  on  the  equitable  defense,  but  we  had  a  right  on  the 
legal,  and  we  have  never  waived  that  right  Under  the  old  prac- 
tice4|  party  would  have  been  driven  to  his  bill  in  equity  to  reform 
the  instrument.  Our  practice  has,  perhaps,  changed  it  so  that 
the  defense  may  be  set  up  in  an  action  at  law ;  but  in  a  case  of 
that  kind,  the  equitable  issue  should  be  first  tried  by  the  Gburt^ 
Bitting  as  a  Chancellory  and  if  a  reformation  is  decreed,  then  the 


252    SUPREME  COURT  —  OCTOBER  TERM,  1868* 

Plenon  «.  McCabllL 

case  is  ready  for  trial,  by  a  jury,  ttnlese  a  jury  is  waived,  upon  tbe 
legal  issues  raised  by  the  pleadings.  (Weber  v.  MarahaU,  19  Cal. 
447.) 

The  Court  erred  in  ordering  a  reformation  of  the  agreement 
upon  the  evidence  offered  in  this  case. 

Hall  &  Scamher,  for  Respondent 

The  power  of  the  Court  to  hear  and  determine  tSe  cauae^  was 
not  suspended  by  the  appeal  from  the  order  refusing  change  of 
venue,  under  the  operation  of  Sec.  353  of  the  Practice  Act.  That 
section  has  reference  to  the  ^'preceding  sectiona^  (Sees.  346— 
352),  wherein  a  stay  is  provided  for,  of  judgments  or  orders,  com- 
manding some  act  or  thing  to  be  done;  and  the  section  restricts 
the  stay,  in  general  terms,  to  "the  matter  embraced  therein;'* 
saving  the  right  of  the  Court  to  proceed  "  upon  any  other  mat- 
ter." But  the  section  in  question  clearly  was  not  intended  to  give 
to  an  undertaking,  under  Sec.  348,  the  effect  of  a  stay  in  any  caae, 
for  the  latter  section  purports  only  to  provide  an  indenmity  against 
costs  and  to  render  the  appeal  complete,  whilst  the  implicatioa 
arising  from  the  express  directiims  of  the  next  suooeeding  aecti#n 
deny  to  Sec.  348  any  greater  effect 

Besides,  the  order  of  refusal  was  not  an  order  cMxananding  the 
plaintiff  to  do  any  act  or  thing ;  it  merely  denied  to  the  plaintiff  the 
daim  which  he  made,  which  was,  that  he  should  not  be  required  to 
go  to  trial  in  that  Court 

The  trial  was  proceeded  with,  not  hy  operation  of  the  ordeTybut 
under  provisions  of  law,  and  the  practice  of  the  Court.  (Practice 
Act,  Sec.  356 ;  Merced  Mining  Co.  v.  FrefMmt,1  OaL  130;  Hicks 
V.  Michael,  16  Id.  108.) 

Cbookeb.  J.  delivered  the  opinion  of  the  Court — Nobtow,  J. 
concurring. 

This  case  has  been  previously  before  this  Court  on  two  sepiprate 
appeals.  One  will  be  found  reported  in  21  CaL  122,  and  the  'other 
in  22  Id.  127.  Tn  the  first  appeal  the  judgment  for  the  defendant 
was  reversed.  The  seocmd  eaae  was  an  appeal  irom  interlooatory 
orders,  one  of  which  was  a  denial  of  a  motion  to  change  the  venue^ 
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in  which  the  action  of  the  Court  below  was  affirmed.  While  this 
second  appeal  was  pending,  the  action  was  brought  on  for  trial  bj 
the  def endanty  and  the  plaintiff  applied  to  the  Court  for  a  contin- 
aanoe^  upon  the  ground,  among  others,  that  the  appeal  from  the 
order  refusing  to  change  the  place  of  trial  was  still  pending.  The 
Court  refused  the  continuance,  and  ccnnpelled  the  plaintiff  to  go  to 
trial,  which  he  now  assigns  as  error. 

The  plaintiff  contends  that,  having  filed  the  undertaking  on  this 
appeal  in  the  sum  of  three  hundred  dollars,  required  bj  Sec.  348 
of  the  Practice  Act,  the  appeal  was  perfected,  and  it  operated  as  a 
staj  of  all  further  proceedings  in  the  case  in  the  Court  below  until 
sudi  appeal  was  determined,  under  the  provisions  of  Sec.  358.  We 
think  such  is  the  proper  construction  of  the  statute  upon  the  mib- 
jeet  In  cases  of  appeal  from  an  order  refusing  a  change  of  venue, 
the  statute  has  required  no  other  or  further  undertaking  .than  that 
prescribed  by  Sec.  348.  The  necessity  that  there  should  be  a  stay 
of  proceedings,  in  an  appeal  from  such  an  order  is  apparent;  as 
otherwise  the  party  appealing  might  be  forced  to  a  trial  in  the 
wrong  county,  before  the  appeal  was  determined,  and  thus  he  would 
lose  all  benefit  from  his  appeal  in  case  the  order  should  be  reversed ; 
or  else  we  would  be  compdled  to  hold  that  such  reversal  would 
operate  as  a  reversal  of  any  judgment  which  might  in  the  mean- 
time have  be^i  rendered  against  the  appellant. 

Sec  358  was  evidently  intended  to  provide  for  a  stay  of  pro- 
ceedingB  in  cases  of  this  kind.  It  is  true  that  that  section  provides 
that  **  the  Court  below  may  proceed  upon  any  other  matter  included 
in  the  action,  and  not  affected  by  the  judgment,  or  order  appealed 
from.''  But  the  very  matter  affected  by  the  order  appealed  from 
in  this  case  wa?  the  right  of  the  Court  below  to  try  the  case,  and 
whether  the  trial  should  not  be  had  in  some  other  county,  before 
another  Court  It  was  a  matter  affecting  the  trial  of  the  case,  and 
no  trial  could  properly  be  had  until  the  appeal  from  the  order  re- 
kting  to  the  proper  place  for  that  trial  had  been  determined.  All 
other  matters,  except  the  trial  of  the  case,  could  be  properly  pro- 
ceeded with  during  the  pendency  of  the  appeal.  It  follows  that 
the  Court  erred  in  refusing  the  continuance. 

The  defendant's  witnesses  testified  that  Henderson  was  the  agent 
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selected  by  the  creditors  to  receive  the  proceeds  of  the  goods  for 
the  creditors,  and  that  the  William  Higgins  mentioned  in  the  agree* 
ment  was  but  a  sub-agent  of  Henderson ;  and  this  was  objected  to 
bj  the  plaintiff,  on  the  ground  that  it  was  allowing  parol  testimony 
to  vary  the  written  agreement  as  to  who  was  to  take  charge  of  and 
sell  the  goods.  We  do  not  consider  this  objection  tenable.  It  was 
merely  explanatory  of  the  relation  of  one  of  the  parties  to  the  agent 
named;  Henderson  being  one  of  the  creditors  who  signed  the 
agreement  If  the  creditors  sav  fit,  after  the  agreement  was  exe- 
cuted, to  change  their  agent,  and  put  Henderson  instead  of  Higgina 
to  sell  the  goods,  they  had  a  right  so  to  do ;  and  parol  proof  of  that 
fact  was  not  varying  the  agreement,  but  merely  showed  a  snbec- 
qneint  change  therein. 

The  appellant  further  contends  that  the  Court  below  erred  in 
finding  that  there  was  a  mistake  in  the  agreement  as  alleged  in  the 
answer,  and  erred  in  correcting  the  mistake,  and  in  rendering  judg- 
ment according  to  the  agreement,  as  thus  corrected.  The  simple 
question  to  be  determined  was,  whether  one  of  the  terms  of  the 
agreement  had  been  omitted  by  mistake  in  drafting  the  contract. 
It  was  purely  a  question  of  fact,  to  be  determined  from  all  the  evi- 
dence and  all  the  circumstances  of  the  case.  It  appears  that  an 
agreement  had  been  drawn  up  by  an  attorney ;  but,  it  being  quite 
voluminous,  the  parties  requested  Miller,  one  of  the  creditors,  to 
shorten  it.  He  undertook  to  do  so,  but  by  mistake  left  out  one  of 
the  terms  of  the  agreement,  as  drawn  up  by  the  attorney,  to  wit : 
that  the  defendant  was  to  be  released  upon  the  payment  of  fifty 
per  cent,  upon  his  debts.  It  does  not  appear  to  be  disputed  that 
this  was  one  of  the  terms  of  the  first  instrument  drawn  by  tho 
attorney,  and  that  that  instrument  embodied  the.  contract  of  the 
parties.  Although  the  parol  evidence  is  conflicting,  yet  this  fact 
is  a  very  strong  circumstance  to  sustain  the  finding  of  the  Court. 
We  see  no  more  reason  for  disturbing  this  finding  of  the  Court  in 
this  case  than  in  other  cases.  The  weight  of  testimony,  we  think, 
is  in  favor  of  the  finding.  The  judgment  should  not,  therefore, 
be  disturbed  on  this  ground;  but  as  the  Court  erred  in  refusing 
the  continuance  of  the  cause,  for  the  reason  above  given,  the  judg- 
ment is  reversed,  and  the  cause  remanded  for  a  new  trial 
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FORTHAM  et  al.  v.  GORDON. 

TBI  parehaser  of  b  judgment  entered  by  default,  takes  it  lubject  to  the  right  of 
the  defendant  npon  ahowlng  aafflcient  groanda»  to  have  the  default  and  judg- 
ment set  aaide,  and  to  be  let  In  to  defend  the  action;  and  In  this  respect 
stands  In  no  better  position  than  hia  aaalgnor. 

Afpsai.  from  the  Dietriot  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Frandaoo. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Tompkins  d  Belknap,  for  Appellants. 

Hepburn  £  DwineUe,  for  Respon^dent 

Crocker,  J.  delivered  the  opinion  of  the  Court — NoBfroir,  J. 

concurring. 

A  judgment  was  duly  entered  against  the  defendant  in  this  case 
by  default,  on  the  twenty-third  day  of  September,  1862,  and  im- 
mediately, upon  the  same  day,  the  plaintiffs  assigned  the  judgment 
to  one  Kahman.  The  defendant,  a  few  days  afterward,  applied  to 
the  Court,  upon  good  and  sufficient  grounds,  to  set  aside  the  de- 
fault and  judgment,  and  let  him  in  to  defend  the  action.  The 
a^gnee  of  the  judgment  opposed  the  motion,  on  the  ground  that 
he  wsa  a  bona  fide  purchaser,  and  that  the  defendant  had  no  right 
to  such  relief,  as  against  him.  The  Court  granted  the  motion,  set 
aside  the  default  and  judgment,  and  the  assignee  has  taken  this 
appeal.  The  assignee  stands  in  no  better  position  in  this  matter 
than  the  assignor,  as  was  held  by  this  Court  in  Wright  v.  Levy 
fl2  Cal.  262)  ;  Fore  v.  MiuUove  (18  Id.  436).  In  purchasing  the 
judgment^  he  took  it  subject  to  Ae  right  of  tiie  defendant  to  have 
the  default  and  judgmfiot  set  aside  upon  a  proper  showing. 
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GOLDMAN  V.  DAVIS. 

Ths  eontraet  of  tbe  Indoraer  of  a  prominorj  note  li  a  writtoi  «n^  and  his  lia- 
bility a  conditional  one  to  pay  upon  a  proper  demand  and  notice. 

Thli  written  contract  cannot  be  changed  from  a  conditional  to  An  absolnte  one, 
by  parol  evidence  of  a  verbal  promise  made  by  tbe  Indorser  at  the  time  of  the 
Indorsement  to  pay  the  note  withont  demand  or  notice. 

Appsal  from  the  Sixth  Judicial  District,  Sacramento  Coiinly. 

The  facts  are  stated  in  the  opinion  of  the  C!ourt 

Oeorge  R.  Moore,  tor  Appellant. 

P.  L,  Edwards,  for  Eespondent. 

Obooker,  J.  delivered  the  opinion  of  the  Oonrt — NoHToir,  J. 
concurring. 

This  is  an  action  against  the  defendant  as  indorser  npon  a  prom- 
issory note  executed  by  one  H.  Davis.  The  complaint  avers  that 
the  defendant  waived  demand,  notice,  and  protest ;  that  he  agreed 
to  pay  the  note,  and  that  the  plaintiff  might  look  to  him  solely  for 
such  payment  The  case  was  tried  by  the  Court  and  a  judgment 
was  rendered  for  the  plaintiff;  from  which,  and  from  an  order 
overruling  a  motion  for  a  new  trial,  the  plaintiff  appeals. 
'  On  the  trial,  the  plaintiff  offered  evidence  tx)  prove  that  at  the 
time  the  note  was  executed  the  defendant  agreed  to  pay  the  note, 
or  that  he  would  see  it  paid,  and  that  he  might  look  to  him  for  the 
pay;  to  which  the  defendant  objected  that  the  agreement  of  the 
parties  was  in  %vriting,  consisting  of  the  defendant's  signature  as 
indorser  of  the  note,  andthathisliability  under  the  written  indorse- 
ment could  not  be  varied  by  any  parol  evidence  of  what  occurred 
before  or  at  the  time  of  the  execution  of  the  note  and  its  indorse- 
ment ;  but  the  Court  overruled  the  objection,  and  this  is  assigned 
as  error.  The  Court  cleariy  erred  in  this  ruling,  as  it  was  an 
attempt  to  vary  the  terms  of  a  written  contract,  and  change  it  fnmi 
a  conditional  liability,  depending  upon  a  proper  demand  and  notice 
to  the  indorser  being  given  to  render  him  liable,  to  an  unconditional 
promise,  by  parol  evidence  of  statements  made  before  and  at  the 
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time  of  the  execution  of  the  written  contract.  The  law  deems  all 
such  stipulations  merged  in  the  writing,  which,  in  the  absence  of 
fraud,  accident,  or  mistake,  is  treated  as  the  exclusive  medium  of 
ascertaining  the  agreement  to  which  the  parties  bound  themselves. 
(Eoare  v.  Oraham,  8  Camp,  57 ;  Free  v.  Hawkins,  8  Taunt.  92 ; 
Bayley  on  Bills,  Chap.  12,  521-623,  and  notes.) 

The  judgment  is  therefore  reversed  and  the  cause  remanded  for 
t  new  triaL 


LATHROP  V.  MTDDLETOK 

A  nsBTBOAT  naed  for  tb«  traotportrntloii  of  pasoengert,  totma,  etc.,  fttroM  a 
itream  la  not  exempt  from  execution  because  tbe  ferry  ia  on  the  mall  route, 
and  the  boat  la  naed  also  to  convey  the  United  States  mail  acrosa  the  stream. 

Va  levy  on  and  aell  such  boat  by  yirtne  of  an  execution  is  not  an  obtsrnciton  to 
tlie  paaaace  of  the  mail  wihin  the  meaning  of  the  Act  of  Congreea  making 
It  a  penal  oflTense  to  **  knowingly  and  willfully  obstruct  or  retard  the  passage 
of  the  mail  or  of  any  driver  or  carrier^  or  of  any  norse  or  carriage  carrying 


Appisai«  from  the  Fifteenth  Judicial  District,  Butte  County. 

The  plaintiff,  at  the  time  of  the  levy  of  the  executions,  was  Jind 
had  been  for  five  years  a  regularly  licensed  ferryman,  ha-dng  a 
ferry  across  Feather  Biver,  near  the  to-^n  of  OroviUe^  on  the  wain 
traveled  route  from  Oroville  to  Eed  Bluff. 

/.  E.  N.  Lewis,  iat  Appellant 
Smith  £  Roaenbaum,  fpr  ^Respondent. 

By  Sec  21,  Wood's  Digest,  462,  a  ferrymaii  is  bound  to  keep 
good  and  safe  boats  at  all  times,  for  the  crossing  of  passengers,  etc. 
By  Sec  20,  same  act,  it  is  provided  that  all  ferrymen  shall  carry, 
free  of  charge,  all  expresses  and  dispatches  sent  by  tnilitary  com- 
manders in  time  of  war  or  insurrection.  Sees.  8  and  9  of  Act  of 
Congress  of  March  3d,  1825,  imposes  a  heavy  penalty  on  a  ferry- 
man who  neglects  to  keep  a  proper  ferry,  or  Vhb  i^fiftes  or  neg- 
lects to  transport  the  tnails.  .       .  .      » 

▼OL.  XXIII.— 17 
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The  fact  that  the  boat  was  not  actually  in  use  at  the  time  of 
levy  can  make  no  difference,  as  a  ferryman  is  bound  to  keep  on 
hand  as  many  boats  as  are  necessary  (Wood's  Dig.  562),  and 
complaint  clearly  shows  that  said  boat  was  absolutdy  necessary. 
To  say  that  nothing  is  exempt  from  forced  sale  unless  it  is  so  by 
express  statute,  is  not  supported  by  the  decisi<Mi8.  The  money  in 
the  hands  of  the  treasurer  is  not  so  exempt  in  an  execution  against 
the  county;  yet  this  Court  held,  in  Oilman  v.  Contra  Costa  County 
(8  Cal.  52),  that  such  funds  are  not  subject  to  levy. 

By  the  Statutes  of  New  Yor^  profiessional,  literary,  and  surgical 
instruments  are  not  expressly  exempt ;  yet  it  was  held  in  the  Rob- 
inson Case  (3  Abbott,  466)  that  such  are  not  subject  to  levy.  A 
wagon  is  nowhere  exempt  by  the  statute  of  that  State;  yet  it  was 
held  in  Eastman  v.  Coswell  (8  How.  76)  that  a  one-horae  wagon 
used  by  a  physician  in  making  his  professional  visits  is  not  subject 
to  levy,  although  the  same  Court  had  previously  decided,  in  Morse 
V.  Reyes  (6  How.  18),  that  a  lumber  wagon  is  not  exempt;  and 
the  distinction  is  placed  on  the  ground  of  public  policy.  In  that 
case  the  Court  says  exemption  laws  are  not  only  to  operate  in  fiivor 
of  the  debtor,  but  also  in  favor  of  the  public 

There  is  no  express  statute  exempting  a  Judge's  library  in  this 
State ;  yet  no  one  will  contend  that  such  a  library  would  be  liable 
to  levy.  If  there  is  any  such  rule  as  exempting  properly  from 
forced  sale  from  public  policy,  this  case  at  bar  is  certainly  one  of 
them.  When  property  is  of  such  a  nature  that  an  attachment  of  it 
would  produce  a  sacrifice  and  great  injury  to  the  defendant,  with- 
out benefiting  the  plaintiff,  it  is  not  subject  to  levy.  (Drake  on  At- 
tachment.  Sec.  249.)  Thus  it  was  held  in  WaMace  y.  Parker  (8 
Vermont,  440)  and  in  Pelhallow  v.  Dwight  (7  Mass.  38),  that 
com  in  the  field  is  not  subject  to  levy  On  execution.  So  in' Worris 
V.  Watson  (2  Foster,  364),  it  was  held  that  a  growing  crop  of 
grass  cannot  be  attached. 

Cbookbb,  J.  delivered  the  opinicm  of  the  Court — NobtoV)  J. 
concurring. 

This  is  an  action  to  enjoin  the  defendant,  the  Sheriff  of  Butte 
Coualy,  from  selling  a  ferryboat  belonging  to  the  plaintiff  under  an 
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execution  against  him,  and  to  require  him  to  release  the  levy 
thereon.  It  appears  that  the  Sheriff^  having  two  executions  against 
the  plaintifFy  levied  the  same  upon  the  ferryboat,  which  was  at  the 
time  in  an  unfinished  condition,  and  had  never  been  tised  at  the 
feny.  The  plaintiff  contends  tiiat  the  United  States  mail  from 
Oroville  to  Shasta  crosses  the  river  at  his  ferry,  and  therefore  hia 
fenyboats  are  exempt  from  forced  sale  on  execution.  The  statute 
of  thifl  State  provides  what  property  shall  be  exempt  from  sale  on 
execution;  but  ferryboats,  even  cm  mail  routes,  are  not  included  in 
the  list  Nor  is  there  any  Act  of  Congress  which  exempts  such 
property. 

In  Parker  v.  Porter  (6  Louisiana^  169)  a  levy  of  an  attach- 
ment was  made  on  a  steamboat  used  to  carry  the  United  States 
mails;  but  no  mails  were  on  the  boat  at  the  time,  though  they  were* 
brought  on  soon  after,  and  it  was  held  that  the  levy  was  valid,  and 
was  not  an  obstruction  to  the  passage  of  the  mail  within  the  Act  of 
Congreaa  making  it  a  penal  offense  to  ^^  knowingly  and  willfully 
obstruct  or  retard  the  passage  of  the  mail,  or  of  any  driver  or 
fiirrier,  or  of  any  horse  or  carriage  carrying  the  same :"  held,  fur- 
ther, that  this  act  must  be  strictly  construed  when  under  its  pro- 
nsicms  it  is  sought  to  protect  property  used  in  the  transportation 
of  the  mails  from  the  pursuit  of  creditors,  in  derogation  of  a  ri^ht 
recognized  by  the  laws  of  the  State. 

The  property  in  this  case  was  clearly  liable  to  the  levy,  and  ,the 
Court  erred  in  enjoining  the  sale  and  ordering  the  defendant  tQ 
release  the  levy.  ^ 

The  judgment  is  therefore  reversed  and  the  cause  remanded. 

I 


ROBERTS  V.  OHAN  TIN  PEN  ei  al. 

I  rale  tliat  a  party  most  partlciilarty  tpeelfjr  hla  objeettons  to  trMcnce  wta«ri 
offered,  applies  <ml7  to  thoae  objeetlong  wlilch  ralate  to  the  ^ettion  wbefhar 
the  erldeneo  It  admltflble  or  not  and  do^  not  relate  to  the  question  as  to  tba 
to  be  gIvaD  to  tbo  ertdenee  after  It  to  admltltd,  or  to  mattert  tandlqg 
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—  ■  » 

When  the  complaint  In  ejectment  la  general  In  Its  terms,  and  makes  no  mc&tloii 
of  deeds,  and  the  answer  Is  equally  general  In  Its  denials,  and  on  the  trial 
plaintiff  relies  ^n  tax  deeds  to  recover,  the  defendant  has  a  right  to  introduce 
any  evidence  allowed  hy  the  statnte,  to  show  the  inralidlty  of  tbe  tax  deeds, 
or  the  title  acquired  under  theoL 

tt  the  plaintiff  relies  on  tax  deeds  to  recdrer,  the  defendant  has  a  right  to  show 
that  the  land  assessed  to  him  included  a  tract  in  which  he  had  no  right,  title, 
interest,  or  claiuL 

When  the  assessment  Is  not  of  an  ondiyided  interest  in,  hat  of  an  entire  tract  or 
parcel  of  land,  the  Tax  Collector  has  no  power  or  authority  to  eell  an  un- 
divided interest  therein  for  the  non-payment  of  taxes. 

fhe  owner  of  the  property  assessed,  and  In  default  of  his  doing  so,  the  Tax 
Collector  has  a  right  to  designate  at  or  before  the  time  of  sale  any  portkm  lees 
than  the  whole  tract  which  will  be  sold;  but  when  this  designation  is  made, 
the  parcel  sold  must  be  particularly  located  by  metes  and  bounds  in  the  gen- 
eral tract,  so  that  the  pnrohaser  may  know  its  exact  boundaries  and  what  part 
of  the  tract  remains  nnsold. 

If  the  description  of  the  tract  sold  at  the  time  of  the  sale  Is  general,  as  '*  four- 
teen feet "  In  a  certain  lot,  the  sale  Is  void  for  uncertainty,  and  the  defect  can- 
not be  cured  by  inserting  a  proper  description  In  the  eertlflcats  of  purchaae 
or  collector's  deed. 

Apfeax  from  the  Fourth  Judicial  District,  Ci^  and  County 
of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 

■8.  H.  Brodie,  for  Appellants. 

The  assessments  were  void,  because  the  property  of  the  See  Yup 
Company  was  wrongly  assessed,  in  that  an  alley  eight  feet  front  on 
Pine  Street  by  one  hundred  and  thirty-seven  and  one-half  feet  deep 
was  added  to  it,  which  was  neither  owned,  possessed,  nor  claimed 
by  said  company,  nor  by  these  defendants;  but  over  it  they  had 
the  right  of  way  only,  and  their  recorded  deed  showed  it  (3 
Kent's  CouL  419.) 

The  Assessor  has  no  power  to  join  in  one  assessment  two  pieces 
of  land  owned  by  different  persons.  (Stat  1859,  346,  Sec.  3 : 
Terrill  v.  Graves  et  al.,  18  Cal.  149;  Barker  v.  Blahe,  36  Me., 
433 ;  Blaekwell  on  Tax  Titles,  175,  176.) 

1st.  By  such  an  assessment  A  would  be  made  to  pay  B's  debt 

8d.  Such  an  assessment  is  beyond  the  Aasessor's  power,  because 
it  might  deprive  the  property  awaer  of  faii  rigjbt  to  deflignsto  to  the 
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collector  the  piece  he  wishes  sold,  should  less  than  the  whole  suffice 
to  paj  the  taxes,  which  right  the  statute  secures  to  him.  (Stat 
1857,  S32,  Sec.  17.) 

3d.  An  assessment  joining  A's  land  with  that  of  B,  would  be 
'oid  furthte*,  because  if  A  should  designiate  to  the  coUeetor  B's 
land  as  the  piece  to  be  sold,  if  less  than  the  whole  be  taken,  and  B 
should  designate  A's  land,  Uie  collector  could  not  sell  at  all,becau84 
it  is  onlv  when  the  owner  fails  to  designate  that  the  Tax  Collector 
has  any  power  to  designate  what  portion  shall  be  bid  upon.  (Id.) 

The  deed  of  Hunt  following  the  sale  of  one*eighth  was  void,  be- 
cause it  is  only  when  ^^  an  undivided  interest  is  assessed  "  —  which 
was  not  the  case  here  —  that  the  Tax  Collector  can  sell  an  imdi- 
vided  interest.     (Id.;  Black,  on  Tax  T.  882.) 

Again,  both  deeds  were  void,  because: 

1st  Uncertainty  of  the  land  sold  (^'one-eighth"  and  '^fourteen 
feet**).     (Kelsey  v.  Ahbott,  13  CaL  619.)     ^ 

2d.  Variance  between  the  piece  bid  on  and  that  described  in  the 
said  deeds  respectively. 

3d.  The  pieces  mentioned  in  and  intended  to  be  conveyed  by 
said  deeds  were  not  sold  at  auction,  but  only  at  private  sale ;  for 
only  "one-eighth"  and  '* fourteen  feet"  were  knocked  off  at 
auction,  and  the  officer  had  no  power  to  make  a  private  sale. 
fBlack.  on  Tax  T.  313.) 

4th.  The  Tax  Collector's  act,  in  conveying  by  metes  and  bounds, 
amounted  to  an  attempted  exercise  of  the  power  to  partition-  the 
land  between  the  owner  assessed  and  the  supposed  purchaser  of 
part 

A  partition  can  only  be  had  by  agreement  of  parties,  or  else  by 
decree  of  a  Court  Of  course,  the  Tax  Collector  has  no  such  power 
given  him  by  law.  It  would  be  monstrous  if  the  law  should  confer 
such  a  power;  for  if  the  officer  may  sell  a  certain  number  of  feet 
without  locating  them,  and  tixen  convey  by  metes  and  bounds  what 
portion  of  the  property  he  pleaaes,  it  is  easy  to  see  that  if  an  enemy 
should  purchase,  the  officer  might  convey  to  him  the  least  Taluable 
portion;  while  if  a  friend  was  the  successful  bidder,  he  would  ob- 
tain that  part  of  the  land  which  was  best  located,  most  vahiaUe, 
and  eowed,  perhapa,  with  costly  improvements*    (Id.  888.)    ' 
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/.  /.  Papy,  for  Bespondent 

The  defendant  objected  to  the  introduction  of  both  these  deeds 
upon  the  ground  that  they  were  null  and  void  npon  their  faces. 
The  defendant  did  not  offer  to  show  in  what  the  deeds  were  nnll 
and  void;  therefore^  the  ruling  of  the  Conrt  was  correct.  (KUer 
et  dL  y.  Kimball  et  al.,  10  Cal.  267;  Martin  v.  Trovers,  12  Id. 
248.) 

The  deeds  being  admitted  as  evidence  without  legal  objection^  or 
without  objection  at  all,  they  are  '^  declared  to  be  all  the  requisites 
essential  to  the  validity  of  the  sale  made  for  taxes,  or  assessments." 
(Stat  1859,  849,  Sec.  23.) 

And  the  deed  conveys  to  the  purchaser  the  absolute  title  to  the 
lands  described  in  the  deed,  clear  of  all  encumbrances,  etc.    (Id.) 

And  such  deed  shall  be  conclusive  proof  of  the  matters  by  it 
set  forth ;  except,  that  the  Court  may  examine  only  in  regard  to 
such  deed,  and  may  hear  any  testimony  in  relation  thereto,  as  fol- 
lows,  etc.    (Id.) 

The  Court  has  already  decided  that  a  defendant  is  limited  to  the 
defenses  authorized  by  statute.    (Mills  v.  TvJcey,  22  CaL  373.) 

If  the  defendants  failed  to  present  their  objections  at  the  time 
of  the  offer  of  the  deeds  in  evidence,  and  also  failed  to  allege  any 
one  of  them  as  defenses  in  their  answer,  then  they  are  estopped 
from  controverting  any  one  of  the  allegations  of  the  deeds.  They 
are  conclusive,  so  far  as  they  can  convey  title;  and  nothing  but  a 
^.llperio^  outstanding  title  can  avail  the  defendants.  This  tkey 
have  not  (For  the  meaning  of  the  word  "conclusive,''  see 
Bouvier's  Law  Dictionary,  Burrill,  Webster,  etc) 

The  statute  finally  determines  that  all  the  statements  in  the  deed 
are  true  —  not  to  be  rebutted.  When  matters  are  pronounoed 
"  conclusive,"  they  are  rendered  effectually  so,  by  not  permitting 
the  party  to  give  any  evidence  against  them.    (Qreenl.  204.) 

The  answer  of  the  defendants,  being  a  simple  general  denial, 
they  could  not  avail  themselves  of  any  testimony.  They  could  not 
contradict  the  plaintiff's  evidence,  except  to  show  a  superior  out- 
standing title  in  a  third  party.  ^'  Matters  in  avoidance  matt  be 
8pe«ally  pleaded.    They  cannot  be  used  under  an  anaiwer  which  is 
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a  simple  denial  of  the  allegations  of  the  bill."  {OatSdU  y.  Moore, 
4  Cal.  288 ;  Pierey  v.  flfoWn,  10  Id.  22.)  In  which  the  Oonrt 
say:  ^  If  the  ontis  of  proof  is  thrown  upon  defendant,  it  is  new 
matter.'*     {^Patfne  A  Dewey  y.  TreodweU,  16  CaL  244.) 

The  first  two  exceptions  in  the  statnte,  and  the  only  ones  upon 
which  defendants  can  rely,  are: 

Ist     "  That  the  property,  or  a  larger  part  of  which  it  is  a  por- 
tion, was  not  assessed  or  eqnalized  according  to  law.'^ 

2d.  ^'  That  the  taxes,  or  a  portion  of  them,  were  not  levied  by 
law,  or  by  some  person  or  body  nnder  anthority  of  law.*' 

Plaintiff   insists  that  nnder  these  exceptions,  the  defendants 
cannot  give  any  evidence  relative  to  the  manner  of  oondncting  the 
ule,  because  the  sale,  or  act  of  the  Tax  Collector,  is  no  part  of  the 
assessment  or  equalization ;  nor  is  it  levying  the  tax.    The  assess* 
ment,  equalization,  and  nnlawful  levy  of  the  tax,  can  alone  be 
examined  into,  nnder  a  proper  averment  in  the  answer.    Every- 
thing else  not  allowed  by  statute  is  excluded,  and  the  deed  mado 
oonclnsive. 

Cbockbb,  J.  delivered  the  opinion  of  the  Conrt — Norton,  J. 
ooncnmng. 

This  is  an  action  to  recover  possession  of  a  lot  in  the  Oily  of 
San  Francisco,  the  plaintiff  claiming  title  thereto  imder  two  tax 
deed?.    He  recovered  judgment,  from  which  the  defendants  appeal. 

The  plaintiff  introduced  in  evidence  the  two  tax  deeds-— one 
executed  by  J.  Hunt  as  Tax  Collector,  under  a  sale  for  delinquent 
taxes  for  the  year  1869-1860,  conveying  a  portion  of  the  premises 
described  in  the  complaint ;  and  another  executed  by  E.  H.  Wash- 
bum  as  Tax  Collector,  under  a  sale  for  delinquent  taxes  for  the 
year  1860-1861,  conveying  the  remainder  of  tiie  premises. 

After  the  plaintiff  had  closed  his  testimony,  the  defendants 
introduced  in  evidence  a  deed,  nnder  which  tiiey  claimed  title, 
whidi  showed  that  a  lane  or  alley,  eight  feet  wide,  on  the  west 
side  of  the  premises  deeded  to  them,  was  not  induded  therein; 
and  fhey  also  offered  to  prove  by  a  witness,  that  this  alley  was  not 
possessed  or  owned  by  the  defendants,  but  that  it  was  an  open 
alley,  over  which  the  owners  of  the  adjoiaing  pn^erty  had  a  right 
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of  way  only.  The  Court  excluded  the  testimaaay,  and  this  ruling 
i&  assigned  as  error.  When  the  tax  deeds  were  offered  in  evidence, 
the  defendants  objected  to  their  introdnctioii,  on  the  gronnd,  first, 
that  no  preliminary  evidence,  laying  the  basis  for  jtheir  introdiKStion, 
had  been  offered;  second,  that  they  were  void  on  their  face;  which 
objections  were  overruled  by  the  Court.  The  complaint  in  this  cat<3 
is  general  in  its  terms,  making  no  reference  to  the  tax  deeds,  or 
the  peculiar  character  of  the  title  under  which  the  plaintiff  claimed. 
The  answer  is  equally  general  in  its  denials  and  averments.  The 
respondent  insists  that  the  Court  properly  overruled  this  objec- 
tion, because,  first,  the  point  it  was  sought  to  sustain  by  the  evi- 
dence was  not  specifically  made  as  an  objection  to  the  introducfcion 
of  the  tax  deeds,  citing  10  Cal.  267;  12  Id.  248;  second,  the 
matter  was  not  specifically  set  forth  as  a  defense  in  the  answer. 
These  objections  of  the  respondeat  also  apply  to  the  other  evidence 
offered  by  defendants  attacking  the  tax  deeds,  which  was  ruled  out 
by  the  Court,  The  rule  that  a  party  must  specify  his  objections 
to  evidence  when  offered,  applies  only  to  those  objections  which 
relate  to  the  question  whether  the  evidence  is  admissible  or  not, 
and  does  not  relate  to  the  question  as  to  the  weight  to  be  given  to 
the  evidence  after  it  is  admitted,  or  to  matters  tending  to  contra- 
dict, overthrow,  or  invalidate  it.  It,  therefore,  has  no  application 
to  the  present  case.  The  objection  that  these  matters  are  not  set 
forth  in  the  answer  is  equally  untenable.  Under  the  general  de- 
nials of  the  answer,  the  defendants  had  a  clear  right  to  introduce 
any  evidence  allowed  by  the  statute,  to  show  the  invalidity  of  the 
tax  deeds,  or  the  title  acquired  under  them.  The  respondent  also 
insists,  that,  as  the  statute  only  permits  a  tax  deed  to  be  attacked 
upon  certain  points,  therefore  these  points  must  be  specifically 
stated  in  the  answer.  But  this  is  also  untenable.  The  statute 
expressly  declares,  that  Courts  of  Law  and  Equity  may  examine  in 
regard  to  such  deed,  and  may  hear  any  testimony  in  relation 
thereto  to  show  the  points  on  which  the  permitted  objections  are 
founded.  It  is  a  matter,  therefore,  of  evidence,  and  not  of  plead- 
ing. Besides,  as  the  complaint  makes  no  reference  to  a  tax  deed 
ov  title,  the  defendants  were  not  bound  to  make  any  reference  to  it 
in  their  answer. 
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Tbe  statute  authorized  the  Court  to  hear  teatimoay  to  show 
^tiiat  the  property,  or  a  larger  parcel,  of  which  it  is  a  portion,  was 
sot  assessed  or  eqnalLsed,  as  required  bj  law,"  and  under  this  the 
defendaBts  had  a  right  to  show  that  the  lot  or  portion  of  a  lot 
assessed  to  them  included  a  tract  in  whieh  Aey  had  no  right,  title, 
interest^  or  daim,  and  whidi  was  not  in  their  possession,  charge,  or 
control ;  and  if  this  ei^t-f oot  alley  was  thus  improperly  included 
in  the  assessment,  the  defendant  had  a  right  to  prove  those  facts. 
We  think,  however,  that  the  exclusion  of  the  parol  evidence  woiketl 
no  injury  in  this  respect  to  the  defendants ;  as  the  deed  introduced 
by  them  shows  that  they  had  an  interest  in  this  alley  to  the  extent 
of  a  right  of  way  over  it,  as  appurtenant  to  adjoining  property  con- 
veyed by  the  deed,  llie  alley  does  not  appear  to  have  been  a 
public  highway.  The  fact  that  it  was  included  in  the  assessment 
with  such  adjoining  property  was  not,  therefore,  sufficient  to  inval- 
idate the  assessment 

The  property  assessed  in  1859,  and  whidi  is  the  same  as  that 
described  in  the  deed  to  the  defendants,  except  that  it  includes  the 
alley,  was  offered  for  sale  by  the  Tax  Collector  in  December,  1859, 
and  at  that  sale  plaintiff  bought  *^  on&«i^th  "  of  the  whole  prem- 
ises. The  evidence  shows  that  there  was  no  statement  or  designa- 
tion made,  before  or  at  the  time  of  the  sale,  to  the  bidder,  of  tho 
particular  portion  or  location  of  the  part  he  should  bid  on,  should 
less  than  the  whole  be  taken;  nor  was  any  designation  thereof 
made  untO  the  certificates  of  purchase  were  made  out,  which  was 
from  two  we^s  to  two  months  after  the  sale. 

The  property  assessed  in  1860  is  also  the  same  as  that  described 
in  defendant's  deed,  except  that  it  includes  the  aOey;  and  it  was' 
offered  for  sale  by  the  Tax  Collector  in  December,  1860,  when  the 
plaintiff  purchased  '^  fourteen  feet ''  of  the  premises.  No  designa- 
tion was  made,  at  the  time  of  the  sale,  of  the  particular  portion  to 
be  taken  by  the  purchaser,  when  less  than  the  whole  property  was 
bid  for.  The  evidence  shows  that  this  fourteen  feet  was  not 
located  or  qpecifically  designated  until  some  time  after  the  sale. 

The  deeds  made  in  pumuance  of  these  sales  do  not  conform  to 
the  pnrdbasea  made  in  any  respect  The  Hunt  deed,  instead  of 
cosnajing  ihe  '^oae^eii^rtb'^  of  the  premisas  assessed,  daaerflMs 
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an  irregular  tract,  three  feet  one  and  one-qnarter  inches  wide  at 
one  end,  and  eight  feet  seven  and  one-eighth  indies  at  the  otliflr, 
and  running  across  the  premises  one  hundred  and  thirtf-WTeo.  faet 
six  inches  in  length.  The  Washburn  deed  conveys  a  strip  fourtoen 
feet  wide  at  each  end,  and  running  across  the  premises  one  hun- 
dred and  thirtv-seven  feet  six  inches  in  length,  and  indndee  a 
portion  of  the  premises  conveyed  by  the  Hunt  deed. 

The  statute  under  which  the  sale  was  made  (Wood's  Dig.  619, 
Seo*  17)  authorized  the  owner  of  the  property  to  designate^  prior 
to  tiie  oommeacement  of  the  sale,  what  portion  of  the  property  he 
wishes  bid  on;  but,  if  he  did  not  so  designate,  ^^then  the  Tax  Ool- 
leotor  shall  designate;  and  the  person  who  will  take  the  least  quan- 
tity or  smallest  part  of  the  land ;  or,  in  case  an  undivided  interest 
is  assessed,  then  the  smallest  portion  of  sudi  interest,  etc,  etc, 
shall  be  d^ared  to  be  the  purchaser.''  It  will  be  noticed  tiiat  it 
is  only  in  case  that  an  '^undivided  interest  is  assessed,"  Aat  a 
portion  of  such  interest  can  be  bid  for.  In  this  case,  no  undivided 
interest  in  the  property  was  assessed ;  and  the  Tax  Collector  had 
no  power  or  authority  to  sell  an  undivided  interest  therein  to  the 
plaintiff.  It  is  clear  also,  that  the  intention  of  the  statute  is, 
that,  when  there  is  a  sale  of  a  less  portion  than  the  whole,  and 
the  owner  has  not  designated  the  portion  he  wishes  sold,  and 
the  Tax  Collector  is  thus  authorized  to  designate,  such  designation 
must  be  made  before  or  at  the  time  of  the  sale  of  the  particular 
tract  put  up  for  sale,  and  that  such  designation  cannot  be  nottde 
afterward.  By  the  terms  used  in  the  statute,  it  is  erident  that 
the  designation,  whether  by  the  owner  or  by  the  Tax  Collector, 
must  precede  the  actual  sale  to  the  purchaser.  And,  independent 
of  these  terms,  if  the  statute  had  le£t  it  ambiguous,  the  necessity 
of  such  designation  before  the  property  is  sold  is  apparent.  It  is 
important  that  the  purchaser  shall  know  what  portion  of  the  prem- 
ises he  is  purchasing,  that  he  may  be  able  to  bid  understandingly ; 
and  it  is  of  the  greatest  importance  to  the  owner,  as  thereby  lie 
eocnpetition  will  be  closer  among  the  bidders.  Besides,  if  the 
designation  is  not  made  imtil  afterward,  a  door  is  left  open  for  the 
grossest  frauds.  It  follows,  that  there  was  not,  in  fact,  any  sale  of 
4ht  pertienlar  tracts  described  in  the  tax  deads.    The  property 
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really  sold  ^as  not  sufficiently  desoribed  to  enable  it  to  be  located, 
or  to  render  the  sale  valid.  If  the  tax  deeds  had  correctly  de- 
scribed the  tracts  really  sold  according  to  the  facts;  that  is,  "one- 
ei^ih"  and  '^fourteen  feet"  of  the  assessed  premises — they 
wonld  have  been  clearly  void  for  uncertainty  of  description.  It 
does  not  show  whether  the  ^'fourteen  feet"  are  fourteen  square 
fe^  or  fourteen  feet  square,  or  in  what  portion  of  the  premises  it 
WIS  intended  to  be  located  —  whether  on  any  side  or  in  the  center ; 
and  the  sam^  difficulty  exists  as  to  the  '^  one-eighth."  This  unoer^ 
tainly  of  deseribtion  could  not  be  rei^edied  after  the  sale  by  the 
Tax  Ciollector;  for  that  would  be  virtually  attempting  to  make  a 
new  sale,  not  at  public  auction,  but  in  the  most  private  manner. 
This  objection  to  the  title  claimed  under  the  tax  deeds  is  properly 
indnded  within  the  statutory  provision  upon  this  subject,  which 
l>ennit8  proof  ''  that,  at  a  proper  time  and  place,  the  property  wan 
bot  sold  at  public  auction,  by  a  proper  officer  or  by  a  person  acting 
de  facto  as  such  officer."  It  in  fact  shows,  that  the  property 
attempted  to  be  conveyed  by  the  tax  deeds  wjis  never  sold  at  all. 
Tt  follows,  that  the  tax  deeds  conveyed  no  title  to  the  purchaser. 

Sec.  32  of  the  Revenue  Law  in  force  at  the  time  these  taxes 
^^ere  levied  and  sales  were  made  (Wood's  Digest,  623),  provides, 
ihat  every  tax  levied  under  the  provisions  of  that  act  shall  be  a 
judgment  against  the  person  and  a  lien  upon  the  property  assessed^ 
"which  judgment  shall  not  be  satisfied  or  the  lien  be  removed, 
until  the  taxes  are  all  paid  or  the  property  has  absolutely  vested 
in  a  purchaser  under  a  sale  for  taxes."  Sec.  20  also  provides  that 
ihis  lien  of  the  State  is  transferred  to  and  vested  in  the  purchaser 
at  the  tax  sale,  upon  filing  the  certificate  of  purchase  with  the 
County  Recorder ;  and  it  can  only  be  divested  by  payment  of  the 
'axes  and  a  per  centage.  No  title  having  vested  in  the  purchaser 
under  this  sale  for  taxes,  it  is  a  question  whether  this  lien  for 
taxes  does  not  still  exist  upon  the  property;  and  also  whether, 
under  Sec.  20,  the  purchaser  cannot  in  equity  be  subrogated  to 
the  ri^ts  of  the  State,  and  enforce  this  lien  accordingly.  But, 
as  lliese  qtie8ti<ms  have  not  been  discussed  by  the  counsel  for  the 
parties,  and  were  not  raised  in  the  Court  below,  it  is  unnecessary 
to  det^mine  them  at  the  present  time. 

The  jodgment  is  reversed  and  the  cause  remanded. 
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HOLMES  V.  OHM  et  al. 

In  ftn  action  oa  an  andertaking  on  appeal.  It  Is  a  sufficient  aYarment  of  the 
AeUvery  of  tiia  undertaking,  If  the  complaint  show  that  It  waa  filed.  In  the 
Clerk's  offlce. 

Appbal  from  the  District  Courts  Twelfth  Judicial  Districl^  Oity 
and  Coimly  of  San  Franciaoo. 

/oAn  Beytiolds,  for  Appellant. 

W,  W.  Chipnum,  for  Bespondfint 

OsocKSBf  3.  delivered  the  opinion  of  the  Court — Noxtov,  J. 
concurring. 

This  is  an  action  upon  an  undertaking  on  appeal  The  defend- 
ants demurred  to  the  complaint,  on  the  ground  that  it  did  not  aver 
any  delivery.  The  complaint  avers  that  the  defendants  executed 
the  undertaking  sued  on,  copying  the  same  in  full  into  the  com- 
plaint, with  the  indorsement  thereon,  showing  that  the  undertaking 
was  filed  in  the  Clerk's  office  on  the  twenty-seventh  day  of  March, 
1862.  This  is  clearly  sufficient  to  entitle  the  plaintiff  to  recover 
thereon.  These  undertakings  are  not  required  by  the  statute  to  be 
delivered  to  the  obligee  when  executed,  but  to  be  filed  in  the  Clerk's 
offioe,  for  the  use  and  benefit  of  the  parties  entitled  to  thenu 

The  judgment  is  therefore  affirmed. 


JACKSON  rf  (d.  V.  THE  SACEAMENTO  VALLEY  RAIL- 
ROAD COMPANY. 

Tbm  llahlllty  of  a  railroad  eompanj,  aa  common  earrlera,  dllFen  from  their  U»- 

hlUty  aa  warehousemen. 
Ai  eommon  carriers,  thej  are  bound  to  safelj  transport  and  deliver  goods  to  the 

point  o(  their  destination,  naleea  the  aane  are  loat  hr  the  aet  of  Qed  or  ttie 

ynbllc  enemy;  «nd  the  harden  of  proving  that  they  are  thna  lost,  rests  qpon 

the  company. 
When  the  goods  arrive  at  the  point  of  deetlnatlon,  and  are  placed  In  the  fvare- 
!  of  the  coiBpanF,  Its  llahltlty  aa  wttreboaeeoMB  eommMieea,  aisA  flMi  Itet 
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time  It  it  boond  only  to  use  ordinary  car«  and  diligence  In  safely  keepins  aiM 
dellTerln^  the  goods ;  snd  the  burden  of  proof  In  case  of  loss  is  on  the  bnllor. 
In  an  action  against  a  railroad  company  for  loas  of  goods  as  common  carrMM* 
wbert  the  proofs  rander  It  oncartaln  whether  the  goods  are  lost  while  beiiv 
transported,  or  after  being  deposited  In  the  warehonse,  and  there  Is  no  proof 
of  want  of  ordinary  care,  the  Judgment  will  be  reversed. 

Appeai.  from  the  District  Coxirt^  Sixth  Judicial  District,  Sacra- 
mento County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

WiUtam  8.  Wood,  for  Appellants. 

The  transportation  of  goods,  and  the  storage  of  goods,  are  con- 
tracts of  a  different  character;  and  though  one  person  or  company 
may  render  both  services,  yet  the  two  contracts  are  not  to  be  con- 
founded, or  blended,  because  the  legal  liabilities  attending  the  two 
are  different  (Thomas  v.  Boston  &  Prov,  B.  Corp.,  10  Met  476.) 

And  where  such  suitable  warehouses  are  provided,  and  the  goods 
which  are  not  called  for  on  their  arrival  at  their  places  of  destina- 
tion are  unloaded  and  separated  from  the  goods  of  other  persons, 
and  stored  safely  in  such  warehouses  or  depots,  the  duty  of  the 
proprietors,  as  common  carriers,  is  in  our  judgment  terminated. 
They  have  done  all  they  agreed  to  do,  etc  {Thomds  v.  Boston  & 
Prov.  B.  Corp.,  10  Met  477.) 

If  for  any  cause  the  consignee  is  not  at  the  j)lace  to  receive  his 
goods  from  the  cars,  as  unladen,  and  in  consequence  of  this  they 
are  placed  in  the  depot,  the  transit  ceases.  (Norway  Plains  Co. 
V.  Boston  d  M.  B.,  1  Gray,  276 ;  Bowe  v.  Pickford,  8  Taunt  83 ; 
In  re  Webb,  Id.  443 ;  Foster  v.  Frampton,  6  Bam.  &  Ores.  107.) 

When  goods  were  conveyed  by  a  carrier  by  water,  and  deposited 
in  the  carrier's  warehouse  for  the  convenience  of  the  vendor,  to  be 
delivered  out  as  he  should  want:  held,  that  the  transit  was  at  an 
end,  etc.  (Allan  v.  Grippen,  6  Cromp.  &  Jerv.  218.)  As  a  com- 
mon carrier,  defendant  was  responsible  for  the  goods,  at  all  events, 
and  plaintiffs  were  only  required  to  show  that  they  never  received 
the  goods;  while  as  a  warehouseman,  defendant  is  only  liable  for 
ordinary  negligence,  and  the  burden  of  proof  is  on  the  plaintiffs 
to  show  that  defendant  failed  to  exercise  that  care  of  the  goods 
whieh  prudent  man  ordinarily  exercise  in  the  care  of  their  owa 
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property.  With  certain  exceptions,  which  will  hereafter  be  taken 
notice  of,  as  to  innkeepers  and  common  carriers,  it  would  seem  that 
the  burden  of  proof  of  negligence  is  on  the  bailor,  and  proof  merely 
of  loss  is  not  sufficient  to  put  the  bailee  on  his  defense.  (Story  on 
BaiL  Sec.  410;  Tompkins  v.  Salimarsh,  14  Sergt.  &  Rawle,  272.) 
When  the  loss  is  shown,  the  proof  of  negligence  or  want  of  due  care 
is  thrown  upon  the  bailor,  and  the  bailee  is  not  bound  to  prove 
affirmatively  that  he  used  reasonable  care.  (2  Kent's  Com.  791 ; 
Bunyan  v.  Caldwell,  7  Humph.  134.) 

A  warehouseman  not  chargeable  with  negligence  is  not  responsi- 
ble for  goods  intrusted  to  him,  when  stolen  or  embezzled  by  his 
storekeeper  or  servant,  and  the  onus  of  showing  negligence  is  on 
the  owners.  {Schmidt  v.  Blood,  9  Wend.  268;  Fin^ucane  v.  Small, 
1  Esp.  319.) 

H.  0.  Beatty,  for  Bespqndents. 

This  case  is  reduced  to  a  single  proposition.  A  warehouseman 
takes  goods  to  store  for  hire.  The  depositor  demands  tkem,  and  he 
cannot  or  will  not  account  for  them.  Is  this  not  sufficient  evidence 
of  carelessness  ?  If  not,  it  would  always  be  in  the  power  of  a  ware- 
houseman to  eat,  to  bum,  or  otherwise  consume  all  such  artides  as 
were  suitable  for  food,  fuel,  or  other  consumption,  and  the  depositor 
could  never  make  proof  of  his  losses. 

The  common  law  never  made  any  such  foolish  Yules.  He  who 
takes  an  article  to^eep  for  hire,  must  return  it  or  account  for  its 
loss.  When  the  keeper  has  shown  the  loss  by  fire,  by  theft,  or 
robbery,  then  the  burden  of  proof  as  to  negligence  may  be  thrown 
on  the  depositor ;  but  not  until  then.  This  rule  is  dearly  laid  down 
in  a  note  to  a  case  in  7  Cow.  501,  3d  Ed. :  "  The  distinction  would  - 
seem  to  be,  that  when  there  is  a  total  default  to  deliver  the  gpods 
bailed,  on  demand,  the  onus  of  accounting  for  the  default  lies  with 
the  bailee;  otherwise  he  shall  be  deemed  to  have  converted  the 
goods  to  his  own  use,  and  trover  will  lie  (2  Salt.  655) ;  but  when 
he  has  shown  a  loss,  or  where  the  goods  are  injured,  the  law  will 
not  intend  negligence.  The  onus  is  th^a  shifted  upon  the  plaintiff." 
None  of  the  authorities  cited  by  the  appellants  contradict  this  rale. 
Appellants'  counsel  first  quotes  part  of  a  section  from  Stoiy  on 
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Bailments*  It  is  only  necessary  to  read  the  balance  of  the  section, 
to  show  how  limited  and  inapplicable  to  this  case  is  the  rule  laid 
down. 

The  qnotation  from  Kent  is  in  conformity  to  respondents'  views: 
"When  the  loss  is  shown,"  that  is,  theft,  robbery,  etc.,  "then  the 
burden  of  proving  negligence  is  shifted  to  the  plaintiflF.*'  So  in 
the  case  from  9  Wendell.  The  embezzlement  by  the  storekeeper's 
servant  being  shown,  the  negligence  of  the  master  must  be  proved. 
In  the  case  of  Schmidt  v.  Blood  (9  Wend.  271),  the  Court  uses  this 
expression :  "  The  onus  of  showing  negligence  seems  to  be  (m  the 
pIainti£F,  unless  there  is  a  total  fault  in  delivering  or  accounting  for 
the  goods.''  Here  is  the  case  in  a  nutshell  —  there  was  a  total  fail- 
ure to  account  for  the  goods  in  dispute.  Not  having  accounted  for 
them,  the  presumption  is,  the  bailee,  either  n^ligently  or  intention- 
aBy,  converted  them.  But  whatever  the  l^al  presumption  might 
be,  there  was  some  evidence  tending  to  show  negligence.  The 
inaUlily  of  the  bailees  to  give  any  account  of  the  goods  was  at  least 
8ome  evidence  of  carelessness.  It  satisfied  the  jury  and  the  Court 
Mow.    It  is  not  a  case  for  the  interf erance  of  this  Court 

Cbockxb,  J.  delivered  the  opinion  of  the  Court — IfoBToir,  J. 
concurring. 

This  is  an  action  against  the  defendants,  as  common  carriers,  for 
the  value  of  certain  goods  received  by  them  as  such,  and  which  it 
is  alleged  they  failed  to  deliver  to  the  plaintiff.  The  case  was  tried 
by  a  jniy,  who,  xmder  the  direction  of  the  Court,  found  the  follow- 
ing special  verdict:  ^'Ist  Were  the  packages  of  goods  in  ques- 
tion in  this  suit,  at  the  depot  of  defendant,  among  other  packages 
of  the  plaintiffs  at  the  time  the  agent  of  plaintiffs  signed  the  receipts 
for  the  same?  Answer:  Ka  2d.  Were  the  packages  in  question 
delivered  to  and  received  by  the  agent  of  plaintiffs?  Answer: 
No.  3d.  Were  the  said  packages  lost  to  plaintiffs  by  the  careless- 
ness, want  of  ordinaiy  care,  or  ordinary  negligence  of  defendants 
or  their  agents?  Answer:  Yes."  On  this  verdict  the  Court  ren- 
dered  a  judgment  for  the  plaintiffs  for  the  sum  of  two  hundred 
and  five  dollars  and  ooets  of  suit;  from  which  defendants  appeal. 

One  important  question  involved  in  this  case  is  the  extent  of 
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liability  incurred  by  railroad  companies  engaged  in  ihe  transpor- 
tation of  goods.  There  is  no  doubt  that  after  they  receive  goods, 
and  while  the  same  are  being  transported  from  the  place  of  receipt, 
and  until  they  arrive  at  the  depot  or  or  warehouse  of  the  company 
where  they  are  to  be  delivered,  the  latter  are  boimd  to  perform 
all  the  duties  and  incur  all  the  liabilities  and  responsibilities  of 
common  carriers.  Although  the  general  rule  is,  that  goods  received 
by  a  common  carrier  must  be  actually  delivered  to  the  consignee  at 
his  residence  or  place  of  business,  yet  this  rule  is  varied  by  well 
established  customs  and  usages.  Thus,  it  does  not  apply  to  railroad 
companies,  whose  well-established  custom  is  to  receive  and  deliver 
goods  at  regular  stations  and  depots  or  warehouses,  and  who  do  not 
assume  any  obligations  to  reee^ive  or  deliver  goods  at  any  other 
places.  After  goods  ar^  received,  and  while  they  are  in  transitu 
from  the  station  or  depot  where  they  are  received  to  the  station  or 
depot  where  they  are  to  be  delivered,  they  are  aeting  as  oommon 
carriers,  and  are  liable  as  such  aceordii^ly;  but  when  the  goods 
arrive  at  the  proper  depot  for  delivery,  if  ihe  consignee  or  his  agent 
is  not  present  ready  to  ireceive  them,  it  is  the  duty  of  the  company 
to  deposit  them  in  their  warehouse  for  safe  keeping  until  the  con- 
signee is  ready  to  receive  them,  or  at  least  to  keep  them  a  reason- 
able time  for  that  purpose.  But  their  liability  as  common  carriers 
ceases  in  such  cas^  when  the  goods  are  deposited  in  the  waa^house; 
and  from  that  time  their  liability  as  warehousemem  commenoea,  and 
continues  until  they  deliver  the  goods  to  the  consignee,  or  in  case 
of  his  unreasonable  delay,  they  place  them  in  chai^  of  some  other 
warehouseman,  to  keep  for  the  consignee.  (Angell  on  Carriers, 
Sees.  301^305;  Story  on  Bailments,  Sec  448.) 

If  the  goods  are  lost,  injured,  or  destroyed  while  they  are  in  the 
custody  of  the  railroad  company  as  common  carriers,  or  if  they 
fail  to  deliver  them  at  the  proper  place,  either  to  the  consignee  or 
in  their  warehouse,  they  are  liable  to  the  oi^er  as  common  carriers, 
under  the  rules  of  law  relating  thereto;  but  if  they  are  safely 
delivered  in  the  proper  warehouse  of  the  compatny  and  afterwards 
lost,  injured,  destroyed,  or  not  delivered  to  the  proper  person, 
then  their  liability  is  that  of  warehousemen,  and  not  of  common  dar- 
ricrs.     The  ii^ilitie^  of  those  twodta^ses  oi.jpeanom  is  entirely 
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different,  and  it  is,  therefore^  important  that  the  point  of  chapge 
of  liability  should  be  clearly  defined.  In  this  respect  the  special 
verdict  is  fatally  defective,  as  it  does  not  find  whether  or  not  tlie 
goods  in  question  were  deposited  in  the  warehouse  of  the  company ; 
but  it  merely  finds  that  they  were  not  in  the  depot  ^'  among  other 
packages  of  plaintiffs  at  the  time  the  agent  of  plaintiffs  signed  tb«^ 
receipt  for  the  same/'  which  the  evidence  shows  was  not  giv.^ 
until  several  days  afterwards.  This  finding  is  merely  to  the  effect 
that  they  were  not  with  a  particular  lot  of  goods  in  Ae  depot;  but 
it  leaves  the  important  facts  whether  they  had  not  been  deposited 
in  the  depot,  and  whether  they  w«re  not  at  some  other  plaoe  in 
the  depot  at  that  time,  uncertain  and  undetermined. 

It  was  the  duty  of  the  defendants,  as  common  carriers^  to  safely 
deliver  the  goods  at  Folsom,  the  termination  of  their  road,  at  all 
events,  unless  the  goods  were  lost  by  the  act  of  God,  or  the  public 
euemy;  and  the  burden  of  proof  to  show  that  the  goods  were  so 
lost  was  upon  them.  But  as  warehousemen,  they  were  bound  only 
to  use  ordinary  care  and  diligence  in  safely  keeping  and  delivering 
the  goods ;  and  the  burden  of  proof,  in  case  of  loss,  to  show  that 
such  loss  occurred  for  want  of  ordinary  care  and  diligence  on  their 
part,  is  upon  the  plaintiff.     (Story  on  Bail.  Sees.  444-461,  454.) 

But  the  plaintiff  contends  that  it  can  make  no  difference  in  what 
character  the  defendants  are  to  be  held  liable,  as  the  jury  found, 
by  their  special  verdict,  that  the  goods  were  lost  by  the  careless- 
ness and  want  of  ordinary  care,  or  niegligence  of  the  defendants. 
On  the  other  hand,  the  defendaifts  insist  that  the  complaint  charges 
them  as  common  carriers,  and  not  as  warehousemen ;  and  that  the 
plaintiff  is  therefore  bound  to  prove  that  the  loss  occurred  before 
the  goods  reached  the  depot  at  Folsom.  We  do  not  think  this 
objection  of  the  defendants  to  the  complaint  sufficient  to  justify  us 
in  reversing  the  judgment  on  that  ground.  Although  the  complaint 
is  very  specific  in  charging  the  defendants  as  common  carriers; yet 
we  do  not  see  that  they  have  been  taken  by  surprise  in  any  way, 
or  misled  thereby,  or  prevented  from  setting  up  every  defense 
they  may  have  had  to  the  action.  In  this  class  of  cases,  there  is 
certainly  great  propriety  in  stating  the  two  characters  in  which  the 
defendants  acted ;  but  it  is  not,  perhaps,  essential  to  the  sufficiency 
of  the  complaint 

Vol.  XXIIL^IS 
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The  defendants  also  insist^  that  this  third  finding  of  the  special 
verdict  is  contrary  to  the  evidence,  and  that  the  evidence  showed 
clearly  that  the  goods  in  question  were  safely  deposited  in  the 
warehouse  of  the  defendants  at  Folsom ;  and  that  the  plaintiff,  on 
whom  the  hurden  of  proof  lay,  failed  to  produce  any  evidence  of 
carelessness  or  negligence  on  their  part;  but  on  the  contrary,  the 
defendants  proved  the  greatest  degree  of  care  in.  the  matter.  We 
have  examined  the  evidence,  and  these  positions  of  the  defendants 
are  fully  sustained  by  the  record.  It  is  not  a  case  of  conflict  of 
testimony,  where  the  jury  are  the  sole  judges;  but  there  is  a  total 
^vant  of  proof  by  the  plaintiff,  of  negligence  on  the  part  of  the 
defendants  as  warehousemen. 

The  proof  of  care  on  the  part  of  the  defendants  is  fall  and 
simple;  and  these  facts,  in  connection  with  the  failure  to  find 
whether  the  loss  occurred  before,  or  after,  the  arrival  of  the  cars 
ut  Folsom,  leave  the  questions  involved  in  this  case  in  such  a  state 
of  uncertainty  as  to  render  a  new  trial  necessary,  in  order  that  all 
the  questions  involved  in  the  case  may  be  fully  and  properly  de- 
lermined  under  the  rules  of  law  applicable  to  such  cases. 

It  seems  that  when  the  plaintiff's  agent  called  at  the  defendants' 
depot  at  Folsom,  for  the  goods,  he  signed  a  receipt  for  all  the 
plaintiff's  goods ;  which  receipt  included  not  only  the  goods  in  con- 
troversy, but  a  large  number  of  packages  of  other  goods  received 
at  the  depot  at  about  the  same  time.  A  question  arose  as  to  ^e 
effect  of  this  receipt.  The  receipt  thus  given  is  prima  facie ,  but 
not  conclusive,  evidence  of  the  delivery  of  the  goods  to  the  plaint- 
iff. It  was  open  to  explanation  and  proof,  to  show  that  although 
the  delivery  of  the  goods  was  acknowledged,  yet  that  in  fact  they 
Tvere  not  tibus  delivered.  (Hawley  v.  Bader,  15  Cal.  46.)  But 
the  burden  of  proof  in  such  case  is  upon  the  plaintiff,  to  show  any 
error  or  mistake  in  the  receipt 

The  judgment  is  leversedi  and  the  oauae  remanded  for  a  new 
triaL 
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WHm  aa  agreement  In  writing  to  entered  Into  oader  the  three  hundred  and 
eightieth  eectlon  of  the  Practice  Act,  to  enbinlt  qnestlons  of  difference  relative 
to  the  partltloB  of  lands  to  the  award  of  arbltratora,  and  the  arUtratora  meet 
and  mate  their  award,  a  Court  of  BQalt;^  wlir  daeree  a  apeeUle  perfonnaaM  of 
the  award. 

The  fact  that  saeh  agreement  contains  a  danae  bj  which  each  party  binds  him- 
self to  tht  other  in  a  sam  certain,  as  a  penalty,  In  ease  he  refoses  to  abide  by 
and  perform  the  award,  does  not  deprlTe  a  Court  of  Bqnlty  of  Its  power  to 
decree  a  specific  performance,  eren  though  the  party  refusing  to  perform  should 
oflw  to  pay  the  penalty  agreed  upon. 

Apfxai.  from  the  District  Courts  Ninth  Judicial  DiBtrict,  Sis- 
kiya  Ccimly. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

E.  Steele,  for  Appellants. 

J.  Berry,  tot  Bespondent. 

Cbockkr,  J.  delivered  the  opinion  of  the  Court — Nonroiry  J. 
roneorring. 

This  is  an  action  for  the  specific  performance  of  an  award  made 
by  arbitrators,  under  and  in  pursuance  of  an  agreement  made  bv 
the  parties.  The  defendant  demurred  to  the  complaint  on  the 
ground  that  the  same  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  Court  sustained  the  demurrer,  holding  that 
the  remedy  of  the  plaintiff  was  not  by  a  suit  for  a  specific  perf orin- 
anoe^  but  an  action  to  recover  the  penalty  of  five  hundred  dollars 
stipulated  in  the  agreement,  submitting  the  matters  in  controversy 
to  the  arbitrators^  and  agreeing  to  abide  by  and  perform  the  award. 
A  final  judgment  was  rendered  against  the  plaintiff,  from  which 
he  xppeaiB. 

The  complaint  avers  that  the  defendant^  on  the  thirQr-first  day 
of  October,  1860,  conveyed  to  the  plaintiff  the  undivided  one-half 
of  certain  tracts  of  land  in  Siskiyou  County,  and  that  they  then 
entered  into  a  partnership  and  farmed  .the  huid  as  copartners  until 
the  twen^-eecond  of  March,  1862,  when  differences  axid  misunder- 
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standings  having  arisen  between  them  relative  to  the  farm  and  the 
business,  they  entered  into  an  agreement  to  submit  the  same  to 
arbitrators.  This  agreement  is  set  out  in  the  complaint,  and  recites 
that  a  controversy  existed  between  the  parties  relative  to  the  con- 
trol and  managem^it  of  their  partnership  farm,  and  they  tiierein 
agreed  "to  submit  the  controversy  to  be  settled  by  a  division  of  the 
said  farm,  together  with  all  the  improvements  and  appurtenances 
thereunto  belonging,"  to  certain  persons  therein  named  as  arbitra^ 
tors ;  and  they  further  agreed  therein  to  abide  by,  keep,  and  pea-. 
form  the  award  made  by  such  arbitrators;  and  they  also  bound 
themselves  each  to  the  other  in  the  sum  of  five  hundred  dollars,  "  to 
be  due  and  subject  to  immediate  collection  by  either  one  at  the  time 
and  after  the  oth.,x-  shall  have  refused  to  abide  by,  keep,  and  per- 
form toward  the  other  according  to  the  award  of  said  arbitrators." 
The  complaint  further  avers  thflt  the  arbitrators  duly  met  and  made 
their  award,  by  which  they  divided  the  ranch  between  the  parties, 
sperjfying  the  lines  of  division,  providing  for  the  removal  of  fences 
i/  the  partition  lines  by  the  parties,  each  to  bear  half  the  eocpense 
tf  such  removal;  and  it  was  further  awarded  that  the  plaintiff 
should  give  to  the  defendant  his  two  promissory  notes  for  one  hun- 
dred and  fifty  dollars  each ;  that  the  parties  should  cancel  all  bonds 
and  obligations  in  reference  to  the  purchase  money  of  the  ranch; 
that  the  defendant  should  give  to  the  plaintiff  a  new  bond  for  the 
south  half  of  the  ranch,  which  they  had  awarded  to  the  latter,  for 
a  warranty  deed  to  be  ^ven,  as  soon  as  the  defendant  should  have 
perfected  his  title ;  that  the  plaintiff  should  give  a  new  obligation 
for  the  payment  of  the  purchase  money  of  the  land;  and  other 
awards  about  the  u^e  of  the  water  on  the  ranch;  and  a  division  of 
the  personal  property  between  the  parties,  which  division  was  then 
made,  and  the  property  as  divided  delivered  to  the  parties.  The 
complaint  avers  that  the  plaintiff  has  performed'  in  part,  and  is 
ready  and  veiling  to  perform  all  the  award  required  of  him;  that 
he  duly  executed  and  delivered  the  two  promissory  notes  as  required 
by  the  award,  but  the  defendant  has  refused  to  execute  any  bond, 
covenant,  or  assurance  as  required  by  the  award,  though  requested 
80  to  do;  that  all  of  the  a^ard  has  been  complied  with  by  both 
parties,  except  as  to  the  conveyance  of  the  real  estate  and  tha 
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removHl  of  the  fences;  that  the  defendant  is  in  the  possession  of 
the  premises  and  refuses  to  let  the  plaintiff  enjoy  the  exclusive 
possession  of  the  premises  partitioned  to  him  bj  the  award;  and 
that  he  has  tendered  to  the  defendant  the  proper  releases  and 
bonds,  duly  exeented^  and  aho  tendeied  a  propor  deed  for  the 
defendant  to  execute,  which  he  refused  to  do. 

Under  Sec  880  of  the  Practice  Act,  the  parties  had  a  right  to 
submit  the  qnestion  vdating  to  the  partition  of  the  Uaad  to  the 
award  of  the  arbitrators.  The  Court  erred  in  holding  that  the 
pbdntifF  could  not  maintain  a  suit  for  a  specifio  petformanoe  of 
the  award,  and  that  he  was  confined  to  an  action  to  recover  the 
penalty  stipulated  in  the  articles  of  snbmission.  Courts  of  Equity 
have,  in  numerous  cases,  decreed  the  specific  performance  of 
awards,  though  not  asftde  rules  or  orden  of  Court  for  the  per- 
formance of  some  specifio  thing,  such  as  the  conveyance  of  an 
estate,  an  assignment  of  securities,  and  the  like.  (Fry  on  Specifio 
Performance,  Sec  974.)  It  makes  no  difference  that  the  agree- 
ment contains  a  stipulation  to  pay  a  certain  sum  as  a  penalty  in 
case  of  a  non-covpUance  with  or  refusal  to  perform  the  award.  A 
Court  of  Equity  looks  to  the  substance  of  ^e  agreement,  and  not 
to  its  form,  and  will  afford  the  party  a  remedy  by  decreeing  a  spe- 
cific x>erfQrmanee9  where  sudi  relief  is  proper;  and  it  will  not 
suffer  the  party  to  escape  from  a  specific  performance,  even  if  he 
should  offer  to  pay  the  penalty  agreed  upon.  (Chamberlain  v. 
Blue,  6  Blackf.  491;  2  Story's  Eq.  Sees.  716,  761.)  It  follows 
that  the  Court  erred  in  sustaining  ^e  demurrer. 

The  judgment  is  therefore  reversed,  and  the  defendant  is  ordered 
to  answer  the  complaint  within  ten  days  after  service  of  notice  ol 
the  filing  of  the  remittitur  in  the  Court  below. 


BAETHOIOMEW  «.  HOOK  AND  WIFE. 

^VDOMVfT  McofWfd  ASftlMt  tbft  ImmWuMW  ft^tCT  llie  flnt  Haw  ei  Jm^  %$$$, 

and  before  Hit  Sling  of  •  dflclaratton  of  homeattad,  becoiii«0  a  lien  pa  the 
homestead  i»roperty,  and  renders  It  Uable  to  be  sold  onder  the  ezecotlon  I 
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If,  bowoTor,  after  the  Judgment  la  docketed,  tba  wife  file  a  deelaratUm  of  Imbm- 
atead,  ahe  aequlrea  thereby  such  an  ta&tereat  In  the  bomeatead,  aa  to  enable 
bar  to  maintain  an  action  agalnat  the  Sheriff  to  compel  him  to  exhanat  tbm 
bniband'a  peraonal  iproperty,  before  proceeding  to  aell  the  homeatead. 

Appeal  from  the  District  Courts  Fifth  Judicial  District,  San 
Joaquin  County. 

The  facts  are  stated  in  the  opuiion  of  the  Oourt^ 

John  B.  HaU,  for  Appellant 

Tod  RobiiMonj  for  Respondents. 

Obogkbb,  J.  delivered  the  opinion  of  the  Court — NoBToiTy  J. 
concurring. 

This  is  an  action  brought  by  a  wife  against  the  Sheriff  of  San 
Joaquin  County  and  others,  to  enjoin  him  from  selling  a  certain  lot 
which  she  claims  as  a  homestead,  on  an  execution  against  her  hus- 
band, and  to  require  him  to  levy  upon  the  personal  property  of  her 
husband  for  the  satisfaction  of  the  execution.  The  case  was  tried 
by  the  Court,  and  a  judgment  was  rendered  for  the  defendants, 
from  which  she  appeals. 

.  It  appears  that  the  house  and  lot  in  question  has  been  occupied 
by  the  plaintiff  and  her  husband  as  their  homestead  ever  since 
June,  1859 ;  but  no  dedaxation  of  homestead  was  made  and  filed 
nutil  the  plaintiff  did  so  on  the  eleventh  day  of  June,  1862.  On 
the  sixth  day  of  June,  1862,  the  husband  confessed  a  judgment  for 
$1,000,  in  favor  of  the  defendant  Huffman,  on  which  an  execution 
issued  June  7th,  which  was  levied  upon  the  lot  in  question ;  and  the 
Sheriff  was  about  to  sell  the  property  when  this  action  was  com- 
menced, and  a  temporary  injunction  granted.  It  appears  that  the 
husband  has  a  large  amount  of  personal  property  liable  to  levy  and 
sale  on  execution,  valued  at  about  $5,000,  as  well  as  other  assets, 
which  the  wife  contends  should  be  first  levied  upon  and  sold,  before 
the  real  estate  can  be  sold ;  and  also  claims  that  the  property  levied 
upon  is  her  homestead,  and  therefore  not  liable  to  sale  on  execution. 
The  plaintiff  notified  the  Sheriff^  that  she  claimed  the  property  aa 
her  homestead,  and  also  gave  him  notice  of  the  personal  property 
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liable  to  execution,  and  required  him  to  first  levj  on  and  sell  the 
same.  It  also  appears  that  the  defendant  HuflPman  holds  a  mort- 
gage for  $4,000  on  a  portion  of  the  personal  property. 

Under  the  provisions  of  the  Homestead  Law,  as  ameneded  in 
1862  (Stats.  1862,  519,  520),  the  time  for  the  filing  the  declaration 
of  homestead  was  extended  to  June  1st,  1862;  and  Sec.  6,  as 
amended,  provides  that  the  filing  of  such  declaration,  after  that 
date,  shall  not  '^  affect  or  impair  any  alienation,  sale,  mortgage,  or 
other  contract  or  lien  lawfully  executed  or  obtained  prior  to  the 
time  of  the  filing  for  record  of  such  declaration."  The  declaration 
of  homestead  not  having  been  filed^  in  this  case,  until  after  the  first 
day  of  June,  and  after  the  judgment  lien  had  attached,  it  follows 
that  the  homestead  is  liable  to  be  sold  under  the  execution  issued 
on  the  judgment. 

But  the  first  clause  of  the  two  hundred  and  tenth  section  of  the 
Practice  Act  requires  that  an  execution  of  this  kind  against  the 
property  of  the  debtor  "shall  require  the  Sheriff  to  satisfy  the 
judgment,  with  interest,  out  of  the  personal  property  of  such  debtor, 
and  if  sufficient  personal  property  cannot  be  procured,  then  out  of 
his  real  property."  Under  this  law,  it  was  clearly  the  duty  of  the 
Sheriff  to  levy  upon  and  first  sell  the  personal  property  of  the  exe- 
cution debtor;  and  then,  if  the  proceeds  of  the  same  proved  insuffi- 
cient, he  should  have  proceeded  and  sold  the  real  property  of  the 
debtor.  Especially  was  this  his  duty,  when  notified  by  the  plaintiff, 
and  required  to  levy  upon  the  personal  property. 

There  may  be  cases  in  which  the  execution  debtor  would  have 
the  right  to  direct  the  sale  of  his  real  estate,  in  preference  to  his 
personal  property  (Maybury  v.  Jones,  4  Yeates,  21)  ;  but  that  right 
cannot  be  exercised  so  as  to  prejudice  the  rights  of  other  persons. 
The  plaintiff  had  such  an  interest  in  the  homestead  that  the  hus- 
band oould  not  direct  that  property  to  be  sold,  before  exhausting 
his  personal  property,  without  her  consent,  or  contrary  to  her 
wiahee.  The  Sheriff  disobeyed  the  command  of  his  writ,  and  ex- 
ceeded his  authority,  in  refusing  to  levy  upon  and  first  sell  the 
personal  property.  The  Court  therefore  erred  in  rendering  a 
judgment  in  favor  of  the  defendants. 

The  judgment  is  reversed  and  the  cause'  remanded. 
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THE  PEOPLE  t;.  SMITH. 

Whuub  the  bailee  <tf  property  obtains  posaeeslon  of  It  from  the  owner,  wtth  the 
Intent  of  stealing  it,  and  carries  ont  that  intent*  he  is  gnUty  of  lareeny.  and 
should  be  Indicted  for  that  crime. 

If,  however,  the  intent  to  steal  did  not  exist  at  the  time  of  taking  possession  of 
the  property  by  the  bailee,  but  i^as  conceived  afterwards,  the  indictment 
should  be  laid  under  the  serenty-flrst  section  of  the  A4St  eoneernlng  CrliiMs 
and  Punishments. 

Appsax  from  the  Court  of  Sessions,  of  the  Cotinty  of  Sacra- 
mento. 

The  facts  are  stated  in  llie  opinion  of  the  Court. 

Bodgers  and  McConneU,  for  Appellant 

F.  M.  Pixleyr  Attomey-Gfeneral,  for  BespoDdeiut. 

CsocKBBy  J.  delivered  the  opinion  of  the  Court — Nobtow,  J. 
concurring. 

The  defendant  was  indicted  and  convicted  of  the  oiime  of  grand 
larceny,  in  stealing  a  horse.  The  evidence  showed  that  the  de- 
fendant hired  the  horse  of  the  keepers  of  a  livery  stable,  and  in 
that  way  obtained  the  possession.  The  defendant  insists  that  the 
Court  below  erred  in  admitting  evidence  of  these  facts,  under  the 
indictment,  claiming  that  it  showed  that  the  defendant  had  commit- 
ted an  offense  indictable  under  the  seventy-first  section  of  the  act 
relating  to  crimes  and  punishments.  This  objection  is  not  well 
taken.  If  the  defendant,  at  the  time  he  hired  the  horse,  intended 
to  steal  it,  he  was  properly  indicted  for  grand  larceny;  and  the 
evidence  was  therefore  admissible,  without  averring  the  alleged 
bailment  in  the  indictment  (People  v.  Jersey,  18  CaL  837.)  If, 
however,  the  intent  to  steal  did  not  exist  at  the  time  of  taking 
the  possession  of  the  property  by  the  bailee,  but  was  conceived 
afterwards,  then  the  indictment  should  have  been  laid  under  Sec. 
71,  and  should  have  averred  the  facts  necessary  to  show  that  the 
defendant  wae  the.  bailee  of  the  property.  (People  v.  Poggi,  19 
CaL  600.) 

The  defendant  asked  the  Court  to  instruct  the  jury  as  follows : 
'^  If  the  jury  find  that  the  defendant  hired  the  horse  of  the  persons 
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named  in  the  indictment  as  the  owners  thereof,  and  coavcrt^d  the 
same,  of  ^hich  he  was  bailee,  to  hlcf  own  use,  with  intent  to  steal 
the  same,  he  cannot  be  convicted  under  the  indictment  as  charged, 
and  must  be  acquitted."  He  also  asked  foir  another  instruction 
sabsequently  to  ihe  same  effect,  both  of  which  the  Court  refused ; 
and  this  is  assigned  ks  error.  The  instmctions,  as  asked  by  the 
defendant,  were  correctly  refused.  As  has  been  already  shown,  th« 
defendant  could  properly  be  convicted  under  the  indictment,  if 
the  intent  to  steal  existed  at  the  time  he  obtained  possession  of 
the  horse;  and  this  point  is  entirely  ignored  in  the  instniotio&s 
asked  for. 

The  Court,  after  fully  and  correctly  charging  the  jury  tint  the 
' intent  to  steal "  and  the  '^felonious  intent"  must  have  eilsted  at 
the  time  he  acquired  possession  of  the  property,  in  reiteratiiig  it 
used  the  word  "  fraudulont  **  instead  of  the  won!  "feloniona,"  in 
several  places ;  and  this'  is  assigned  for  error.  Although  the  word 
^fraudulent"  was  thus  improperly  used  instead  of  ''felonious," 
yet  it  is  evident  that  the  jury  were  not  misled  thereby,  and  the 
defendant  suffered  no  injury  in  consequence  of  it.  The  Court  had 
repeatedly  used  the  word  ''felonious,"  and  terms  of  equivalent 
import,  in  the  charge,  in  explaining  this  very  point;  and  taking 
the  whole  charge  together,  as  given  by  the  Court,  the  jury  eotdd 
not  have  misunderstood  the  meaning  of  the  Court  The  evidence 
IS  sufficient  to  show  that  the  defendant  acquired  poaseastoii  ef  the 
property  with  the  felonious  intent  of  stealing  die  i 

The  judgment  is  affirmed. 


THE  PEOPLE  V.  O^CONNELL  0f  O. 

.  jmwMMiiT  Iff  defaalt  ihoald  not  be  tet  Mide  bj  th€  Coxat,  waXtm  the  defend- 
ant Bbowi  by  competent  proof,  that  the  judgment  wm  entered  throngh  mistake, 
tBatfTerlmee^  mrprlae,  or  ■■•aaaUe  aoflect  oa  hit  part;  and  the  pajmat  of 
■honld  be  Imposed  at  a  ecmdltton  of  letting  aside  the  jndgmeat. 


Appsai.  from  the  District  Court,  Fourth  Judicial  District,  Con- 
tra Coeta  County. 

The  facta  are  stated  m  the  opinion  of  the  CourL 
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Mark  Bhepard,  for  Appellants. 

E.  W.  Fn  Sloan,  for  Respondents, 

Crockeb^  J.  delivered  the  opinion  of  the  Court — NoBTOir,  J. 
ooncurring. 

This  is  an  appeal  from  an  order  setting  aside  a  judgment  by 
default,  entered  in  an  action  for  delinquent  taxes.  The  judgmmt 
was  rendered  on  the  twenty-fifth  day  of  March,  1862,  against 
the  defendant  O'ConneU  and  the  real  estate  described  in  the  oom- 
plaint,  for  the  amount  of  taxes,  per  coitage,  and  costs.  The  reoord 
shows  that  the  summons  was  duly  served  on  the  defendant  O'Cbn- 
nell  and  the  real  estate  in  the  manner  prescribed  by  the  statute, 
on  the  thirtieth  day  of  January,  1862,  and  that  defaults  were  duly 
entered  on  the  seventeenth  day  of  February  and  the  twenty-fifth 
day  of  March.  On  the  ninth  day  of  June,  1862,  the  defendants, 
without  any  affidavit  or  other  showing,  moved  the  Ckmrt  to  vacate 
the  judgment,  which  was  granted,  and  an  order  was  entered  ac- 
cordingly, from  which  the  plaintiffs  appeal. 

See.  68  of  the  Practice  Act  authorizes  the  Court,  ^'  upon  such 
terms  as  may  be  just,  and  upon  payment  of  costs,  to  relieve  any 
party  or  his  legal  representatives  from  a  judgment,  order,  or  other 
proceeding  taken  against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect."  The  order  itself  is  erroneous,  in 
not  imposing  the  payment  of  costs,  as  a  condition  of  setting  aside 
the  judgment.  But  the  Court  also  erred  in  makinfl:  the  order  in 
the  absence  of  any  showing  or  proof  on  the  part  of  the  defendant, 
that  the  judgment  was  entered  through  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect  on  his  part.  The  facts  should  be  made 
to  appear  by  affidavit,  or  other  proper  proof,  showing  that  the  case 
is  one  provided  for  by  said  sectioB  to  authorize  the  Court  to  make 
the  order. 

The  order  is  reversed* 
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KITTREDGE  v.  STEVENS 

A«  order  made  hj  a  Oonrt  on  m  moHon  It  •  ftaal  adjndleatloii  upon  th«  nib- 
Ject  matter,  anlen  appealed  from  wlthfai  the  atatntory  ttine:  aor  can  tbe 
atatotory  time  for  appeal  be  extended  by  anbaequent  renewal  ef  ttie  mottoa. 
eves  tf  tt  be  Tarled  tai  Iti  terma,  prorlded  it  la  aabataatUUy  the  aame  motloa. 

Appkai.  from  the  Distriet  0<mrt»  Foiurdi  Judicial  Distriet^  Con- 
tra Costa  Coim^. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Spencer  dk  Beicherl,  for  Appellants. 

Bratvn  d  Whitmafn,  ifrt  Respondents. 

CfiooKXB,  J.  delivered  the  opinion  of  the  Court — KoBTOir,  J. 
concurring. 

This  is  an  action  for  ihe  leooTery  of  a  debt  due  on  a  promissorv- 
note,  and  to  enforce  an  alleged  lien  upon  certain  real  estate  pur- 
chased by  the  defendant  with  the  money  for  which  ihe  note  was 
Gzeented.  The  case  has  been  previously  before  this  Court,  and 
win  be  found  reported  in  16  CaL  881.  That  was  an  appeal  from  a 
judgment  for  the  equitable  relief  daimed  in  the  complaint,  rendered 
subsequent  to  a  personal  judgment  for  the  amount  of  the  debt;  and 
this  Court  held  that  such  second  judgment,  for  the  additional  relief, 
was  improperly  granted,  and  therefore  reversed  the  decree.  When 
the  ease  went  back  to  the  Court  below,  the  plaintiff  moved  to-  set 
aside  the  personal  money  judgment  entered  by  the  Clerk  upon  the 
de&ult,  which  motion  was  sustained  by  the  Court,  and  the  order 
entered  accordingly  on  the  seventeenth  day  of  May,  1861.  To 
this  motion  the  defendant  objected,  and  filed  his  bill  of  exceptions. 
The  plaintiff  also  moved  the  Court  for  a  new  decree  against  the 
defendant,  which  was  heard  on  testimony  reported  by  one  Theobald, 
and  on  file  in  the  cause,  and  on  the  pleadings  and  papers  on  file, 
and  the  Court,  on  the  eighteenth  day  of  May,  1861,  denied  the 
motian  for  a  decresi  Afterward,  on  the  fourteenth  day  of  January, 
1863.  the  plaintiff  again  made  the  same  motion  for  a  decree,  in 
conformity  with  the  prayer  for  relief  contained  in  the  complaint. 
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which  was  denied  by  the  Court,  and  an  appeal  was  taken  from  this 
last  order  refusing  to  enter  a  decree,  which  it  appears,  was  after- 
wards dismissed.  On  the  twenty-fifth  day  of  April,  1862,  the 
plaintiff  applied  to  the  Clerk  to  enter  a  decree  upon  the  original 
default,  in  accordance  with  the  prayer  of  the  complaint,  which  the 
Clerk  declined  to  do;  and  the  plaintiff,  then,  on  the  twentieth  day 
oi  January,  1868,  moved  the  Court  for  an  order  directing  the  Clerk 
to  enter  in  the  judgment  book  a  decree  -v^^hich  had  been  signed  by 
Ihe  Judge  of  the  Court,  and  filed  on  the  twenty-first  day  of  Janu- 
ary, 1860,  in  vacation;  and  that  upon  such  entry  the  Clerk  issue 
an  order  of  sale,  which  motion  was  denied,  and  this  appeal  is  taken 
from  this  order  denying  said  motion. 

The  decree,  signed  and  filed  by  the  Judge,  January  21st,  1860, 
is  the  same  in  terms  as  the  decree  rendered  May  10th,  1860,  and 
from  which  the  defendant  appealed  to  this  Court,  and  which  this 
Court  reversed  on  such  appeal.  The  validity  of  that  judgment  or 
decree  has  therefore  been  adjudicated  and  determined  by  this  Court. 
The  mere  f  aet  that  the  plaintiff  has  since,  on  his  own  motion,  had 
the  previous  money  judgment  set  aside,  does  not  avoid  the  effect  of 
this  final  adjudication.  Nor  can  its  effect  be  avoided  by  this  motion 
to  enter  a  judgment  in  the  judgment  book  upon  a  decree  signed 
and  filed  by  the  Judge,  previous  to  the  one  appealed  from,  and  which 
is  the  same  in  its  terms.  The  decree  rendered  May  lOtii,  1860, 
was  reversed,  because  there  had  been  a  final  judgment  previously 
rendered  in  the  action ;  and  this  objection  applies  equally  to  the 
decree  filed  January  21st,  1860,  and  which  the  plaintiff  sought  by 
his  motion  appealed  from  to  have  entered  in  the  judgment  hock. 

Further,  the  plaintiff,  on  the  ei^teenth  day  of  May,  1861,  and 
again,  on  the  fourteenth  day  of  January,  186S,  moved  the  Oaart 
for  substantially  the  same  relief  sought  by  this  motion  of  January 
20th,  1863,  from  which  this  appeal  is  taken.  The  first  two  motions 
were  made  for  the  entry  of  a  decree,  and  the  last  one,  that  the 
Clerk  enter  the  decree  in  the  judgment  book;  and  though  tliev 
thus  differ  in  terms,  yet  they  are  substantially  the  same.  If  the 
Court  erred  in  its  action  on  these  motions,  the  error  was  committed 
on  the  eighteenth  day  of  May,  18.61,  and  the  appeal  should  have 
been  from  the  order  then  entered,  and  wiliiin  the  time'  required  hf 
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the  statute.  This  limitation  of  ike  atatatoiy  time  for  an  appeal 
cannot  be  evaded  by  Bubsequent  renevralB  of  the  motion^  even 
thoQ^  they  be  varied  in  thdr  tenns,  provided  they  are  substan- 
tially the  same. 

We  do  not  consider  that  the  original  money  judgment  entered 
by  the  Clerk  upon  default  was  absolutely  void.  The  plaintiff,  if 
he  saw  proper,  had  a  dear  ri^t  to  vraive  this  daim  to  relief  by 
sale  of  the  property  demanded  in  his  complaint,  and  rely  upon  a 
money  judgment  akme ;  and  that  was  substantially  the  effect  of  his 
taking  such  a  judgment,  and  especially  when  he  took  out  execution 
thereon  to  enforce  it.  The  right  of  a  Clerk  to  enter  a  mere  money 
judgment  upon  a  default  cannot  be  denied.  When  the  plaintiff 
elected  to  take  a  money  judgment,  he  waived  his  right  to  any  fur- 
ther relief. 

For  these  reasons,  there  was  no  error  in  the  refusal  of  tlie  Court 
to  make  the  order,  and  it  is  therefore  affirmed. 


MEEEEB  €talt.  HAKRI& 

Onrt  liaa  jurtaSlettoe  to  mwUm  tk%  mUch  of  me  Dtotrlet  Oonrt 

M  appeftl  froB  aa  ord«r  raeallliis  an  exceotlon  for  coits  or  refasliui  to  torat 

«B%  wben  tlio  amoviit  of  coita  tzeoeda  two  hnndred  dollan. 

If  ItBBs  mro  iBdoded  la  tio  Mil  oC  Mtt  wUch  aro  aot  pvopavly  taxmblo,  U  tsi* 

terda  a»  Jaat  grooad  for  ratnalag  to  latvo  aa  aiaciitlon  or  rteaUiag  ono;  bst 

la  Iqr  oiotloii  to  rataz. 


Afpxai.  from  the  District  Court,  Sixth  Judicial  District,  Sacra- 
mento County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

/.  H.  0as9,  for  Appellants. 

Eerefcrd  A  WUUams,  for  Bespondents. 

Cbockkb,  J.  delivered  the  opinion  of  theT  Court — Cope,  C  J. 
land  NoBTOir,  J.  concurring. 
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Meeker  9.  Harris. 

This  is  an  appeal  from  an  order  made  by  the  Court  below  after 
judgment,  directing  the  return  of  an  execution  issued  on  the  judg- 
ment  for  the  costs,  and  also  from  an  order  refusing  to  issue  an 
execution  on  the  same  judgment  for  the  costs.  The  respondenr 
objects  that  this  Court  has  no  jurisdiction  of  the  appeal,  because 
the  matter  in  dispute  relates  entirely  to  the  costs.  It  is  true  that 
the  matter  in  dispute  relates  to  the  costs,  but  as  those  costs  exceed 
the  sum  of  two  himdred  dollars,  the  case  is  within  the  jurisdiction 
of  this  Court  In  the  cases  of  Dvanphy  y.  Chdndon  (13  Cal.  28) 
and  Votan  v.  Reese  (20  Cal.  89),  referred  to  by  the  respondent^ 
the  matter  in  dispute  related  entirely  to  the  subsequent  matter  of 
the  action;  and  it  was  held  that  the  costs  were  merely  incidental 
to  the  action,  and  could  not  therefore  be  added  to  the  demand  sued 
for  in  order  to  give  this  Court  jurisdiction.  Those  cases  differ 
essentially  from  the  present,  as  the  alleged  error  in  the  action  of 
the  Court  below  affected  not  the  subject  matter  of  the  action,  but 
only  the  incidental  matter  of  costs.  The  costs  of  an  action  may  be- 
come a  matter  in  dispute,  as  much  so  as  the  principal  subject  of 
the  action;  and  when  they  amount  to  a  sum  sufficient  to  bring  the 
case  within  the  jurisdiction  of  this  Court,  its  jurisdiction  attaches. 
This  objection  of  the  respondent  is  therefore  overruled. 

The  plaintiffs  are  entitled 'to  an  execution  for  the  costs  due  on 
the  judgment  in  accordance  with  the  decree  of  the  District  Court, 
as  modified,  on  appeal,  by  this  Court  If  they  have  included  in 
their  bills  of  costs  items  to  which  they  are  not  legally  entitled,  the 
remedy  of  the  defendants  is  by  motion  to  retax  the  costs  and  to 
strike  out  the  objectionable  items,  and  the  Court,  under  its  general 
power  over  its  own  process  and  writs,  could  order  a  stay  of  pro- 
ceedings on  the  execution  until  such  motion  could  be  heard  and 
determined.  But  the  mere  fact  that  some  of  the  items  of  costs  are 
not  legally  chargeable  against  the  defendants,  affords  no  just 
ground  for  recalling  the  execution  or  denying  another. 

The  orders  of  the  Court  below,  appealed  from,  are  therefore 
reversed,  and  the  cause  remanded. 

The  ebore  deelsloii  relatM  to  tke  OeostftatloB  u  U  esteted  tafoN  die 
ameodmeots.—  BaroixsB.    « 
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(yGRADY  V.  BARNHISEL. 

A  warn  tnentod  br  •  collector  of  tazM  for  property  eold  for  Don-pATmeDt  of 
turn,  wlileta  rentes  generally  that  the  property  waa  Aoly  aamaed,  aod  that 
the  taxes  were  levied  upon  It  accordisg  to  law,  la  fiHtna  faoU  erldence  of  title 
fat  the  frantce,  Mud  la  entitled  to  be  received  In  erldence  aa  inch  without  any 
farther  proof m. 

It  la  not  neceaaarj  that  a  dead  for  taxea  recite  each  act  of  the  offlcera  In  making 
the  aaaeoameiit  and  Utjltig  the  tax,  etc.,  hot  a  general  recitation  q<  the  con- 
clnalona  resaltfns  from  those  acts  la  safflelent. 

tech  a  deed  Is  prisea  fuoie  eyldenco  that  all  the  proceedings  In  relation  to  the 
tax  ware  ttmodmr  and  tai  aoeordaaca  wtth  law,  and  the  harden  of  ahowing  that 
any  irragnlaiity   occurred,   la  thrown  npon  the  oae  asserting  Ita  Inmndlty* 

Aa  assessment  of  land  to  "A  B,  and  all  clalmanta,  known  and  nnknown,"  Is  valid 
and  efltetmU  mm  againat  the  property,  even  If  A  B  was  neither  the  owner  of, 
nor  In  pmigaMlow  of  the  property  at  the  time  of  the  asseaamant 

He  tax  law  craataa  two  remedlea,  one  agalnat  Che  poraon  and  the  other  agalnat 
the  property,  each  havloK  a  distinct  and  separate  existence ;  and  a  mistake  In 
the  name  of  the  person  to  whom  the  property  should  have  been  assessed,  does 
not  affect  the  Talldlty  of  the  tax  aa  agalnat  the  pveperty  Itaelf . 

The  expense  ef  flUns  a  eertltlcate  of  sale  In  the  Recorder's  sfllee^  la  not  a  proper 
Item  of  eoats  to  he  charged  by  the  collector  at  the  sale. 

A  slight  mlatahe  mads  by  the  collector  in  compntlag  the  amount  of  taxes  and 
costs,  hy  which  die  pieperly  was  send  for  a  small  sum  more  than  the  amount 
actaally  ttmew  does  not  Inralldate  the  sale,  particularly  when  It  la  not  made 
t»  appear  th«t  the  owner  of  the  land  suffered  any  Injury  by  the  mlataka 

Affkai«  from  the  DiBtriot  Ooart>  Seventh  Judicial  DiBtrict,  C6n- 
tn  Ooeta  Coiinty. 

The  facts  are  stated  in  the  opinion  of  the  Court 
John  Ourrey,  for  Appellant 

If  the  reftl  estate  to  be  aaseased  m  liflfted  has'an  owner,  who  is 
known  to  the  Aaaevor  (and  who  may  in  moet  cases  be  Imown  to 
faim,  if  he  seeks  by  diligent  inquiry  and  examination  to  ascertain 
his  name),  it  should  be  aasessed  to  him.  Or  if  the  owner  be  un« 
known  to  ihe  Assessor,  but  the  property  is  in  the  possession,  charge, 
or  o(mtzol  of  a  person,  firm,  or  corporation,  it  should  be  so  listed. 
If  the  owner  be  unknown  to  the  Assessor,  and  the  land  is  unoccu- 
pied, then,  and  not  until  then,  can  the  Assessor  lawfully  assess  or 
list  the  same  as  the  property  of  an  unknown  owner. 

The  premises  demanded  in  this  case  were  listed  and  assessed, 
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as  appears  by  said  certificate  to  '^  Joaquin  Castro  and  wife^  and 
all  claimants  and  owners,  known  or  unknown/'  Who,  from  this 
designation,  could  determine  to  whom  the  land  was  assessed  t 
Was  it  assessed  to  Castro  and  wife,  or  to  the  daimants  and  owners 
known,  or  to  the  claimants  and  owners  unknown  ? .  To  which  of  the 
three  classes  of  persons,  and  who  were  *^  all  claimants  and  owners 
known?*' 

Again :  Another  objection  to  the  certificate  and  tax  deed,  ren- 
dering the  same  radically  insufficient  as  prima  facie  eyidence  of 
title  to  the  premises  in  the  puidiaser  at  the  tax  sale,  consists  in  the 
fact  that  the  matters  which  the  statute  requires  should  be  stated  in 
the  certificate  (Sec  18),  and  again  stated  in  the  deed  (Sec  22), 
are  not  stated  except  in  general  terms,  following  afanoet  literally  the 
language  of  the  statatei  The  statute  (Sec  18)  provides  that  the 
Tax  Collector  shall  issue  to  the  purchaser  a  certificate  stating  sub- 
stantially  the  facts  constitutive  of  the  authority  of  the  Tax  Collector 
to  sell  and  convey  the  premises,  among  which  are,  that  the  property 
was  assessed,  giving  (when  known)  the  name  of  the  person  to  whom 
it  was  assessed ;  that  taxes  w^e  levied  upcm  it  according  to  law ; 
that  these  taxes  had  not  bete  paid;  that  publication  of  the  intention 
to  sell  for  taxes  was  made,  as  provided  by  law,  and  'describing  die 
manner  of  said  publication,  etc  The  Tax  Collector  seemed  to 
content  himself  with  a  statement  in  his  certificate  and  deed,  that 
"  Taxes  for  State  and  County  purposes  were  duly  levied  by  the  Leg- 
islature, and  by  the  Board  of  Supervisors  of  Contra  Costa  County, 
for  the  year  1858-1869,  upon  all  property  within  said  oounty, 
not  exempt  by  law  from  execution;''  also,  that  '^all  of  aaid 
property  was  duly  assessed  by  the  Assessor  of  said  county,''  and 
that  the  premises' in  controversy,  aoeording  to  the  deuplioate  as- 
sessment roll,  '^were  assessed,  as  aforesaid,  to  ^Joaquin  Castro 
and  wife,  and  all  claimants  known  or  unknown,*  and  that  the  taxes 
thereon  were  not  paid;"  and  also,  ^^that  on  the  Saturday  next 
preceding  the  third  Monday  in  November,  1868,  I  completed 
a  list  of  all  persons  and  property  then  owing  any  taxes,  called 
the  delinquent  tax  list  ;^  and  on  or  before  the  fourth  Monday  in  the 
said  November,  I  caused  said  list  to  be  published,  giving,  in  said 
publication,  the  name  of  the  owner  (when  known),  and  of  all  own- 
ers and  claimants  known  or  ui^uowsl" 
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Perhaps  no  doctrine  i&  better  settled  than  that  no  intendment  is 
to  be  inade  in  favor  of  the  regularity  of  proceedings  of  courts  or 
officers  of  inferior  or  special  jurisdiction.  (Whitwell  v.  Barbier, 
7  CaL  64 ;  Haynes  v.  MeeJe,  10  Id.  116 ;  Foot  t.  Stevens,  17  Wend. 
483;  Hart  v.  Seixas,  31  Id.  40;  Bloom  v.  Bnrdick;  1  Hill,  189; 
Sharp  V.  Spier,  4  Hill,  86 ;  SiriJcer  v."  Kelly,  7  Id.  25,  29 ;  Borden 
V.  Fitch,  15  Johns.  121 ;  MiOs  v.  MaHin,  19  Id.  7 ;  Bigeloa}  t. 
Steams,  Id.  39 ;  Jones  v.  Reed,  1  Johns.  Gas.  20.) 

The  recitals  in  a  tax  deed  are  not,  unless  made  so  by  statute, 
evidence  against  the  owner  of  the  property;  but  the  facts  recited 
must  be  proved  by  evidence  aliunde,  and  the  onus  probandi  rests 
npon  the  purchaser,  or  those  claiming  under  him,  to  prove  the  f acti* 
upon  which  his  alleged  title  depends.  (See  Sharp  v.  Spier  an'^ 
Striker  v.  Kelly,  supra;  Blackwell  on  Tax  Titles,  93,  94,  and  ^e 
many  cases  there  cited.)  But  it  may  be  answered  to  the  argu- 
ment and  authorities  on  this  point,  that  our  statute  makes  the  tax 
deed  which  contains  a  substantial  statement  of  the  matters  stated 
m  the  certificate,  prima  facie  evidence  of  title  in  the  grantee,  and 
crcn  conclusive  evidence  of  the  matters  by  it  set  forth.  This  may 
be  even  so;  yet^  nevertheless,  it  is  not  any  the  less  necessary  that 
tbr  facts  constitutive  of  the  power  to  sell  and  convey^  and  on  which 
die  pnrchaser's  right  and  title  is  made  to  depend,  should  be  proved. 
The  statute  has  not  shifted  Ae  burden  of  proof  from  the  party 
who  would  sustain  such  rig^t  and  title;  but  has  furnished  a  differ- 
ent mode  of  proof,  by  providing  that  a  certificate  shall  be  made  by 
a  certain  officer,  embodying  a  statement  of  essential  facts,  which, 
with  others  that  must  transpire  subsequently,  before  a  conveyance 
can  be  made,  shall  be,  by  the  same  officer,  set  forth  in  the  tax- 
deed;  and  that  this  deed,  contaijiing  therein  a  statement  of  the 
performance  of  the  acts  and  the  occurrence  of  the  facts  which 
operate  to  divest  the  owner  of  his  estate,  and  transfer  it  to  the 
pnrchaeer,  shall  be  the  witness;  or,  in  other  words,  the  evidence 
of  the  performance  of  such  prerequisite  acts,  and  the  occurrence 
of  the  essential  facts.  Such  deed,  bearing  witness  of  the  essential 
acts  and  circumstances,  must  be  produced  by  the  party  relyin« 
upon  it;  otherwise,  he  must  share  the  fate  of  all  litigants  who  fail 
lo  prove  what  they  allege. 

Vol.  XXIII.^10 
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Neither  the  certificate  nor  deed,  under  which  plaintiff  claims  the 
land,  shows  that  taxes  were  levied  on  it  according  to  law.  It  i» 
not  enough  for  the  Tax  Collector  to  certify,  in  terms,  that  taxes 
were  levied  on  the  land  according  to  law.  He  should  state  what 
was  done  and  when  done.  If  it  was  undertaken  to  be  done  after 
the  first  Monday  of  March,  'then  taxes  were  not  levied  according 
to  any  law.    (Act  of  1857,  389,  Sec.  42.) 

Would  any  Cburt  tolerate  the  assumption  of  an  inferior  officer 
in  declaring  that  that  was  done  according  to  law,  which  a  Court  of 
superior  jurisdiction  would  net  so  determine  without  evidence  of 
it  ?  Unless  taxes  were  levied  on  this  land  as  required  by  the  stat- 
ute, the  tax  did  not  become  a  judgment  against  the  person,  or  a 
lien  against  the  property ;  because  before  them  the  tax  must  have 
been  levied  as  provided  by  this  act.  By  a  line  of  decisions  that 
have  hitherto  stood  unbroken,  the  law  has  been  firmly  established, 
that  in  order  to  divest  the  owner  of  his  land,  and  transfer  it  to 
another  by  means  of  sales  for  taxes,  it  is  essential  that  every  act 
and  thing  constitutive  of  the  officer's  authority  to  sell,  must  precede 
its  exercise.  (4c  Wheat  77;  6  Id.  119;  4  Hill,  86;  7  Id.  29; 
1  Leigh,  S50,  251;  10  Cal.  682;  13  Id.  618;  Blackwell  on 
Tax  Titles,  45-60.)    Otherwise  the  sale  is  coram  non  judice  and 

The  twenty-third  section  of  the  act  says  the  deed  shall  be  con- 
clusive proof  of  Ae  matters  bv  ^^  set  forth.  Is  the  stateu'.ent  of 
the  Tax  Collector  in  the  certificate  and  deed,  that  ''by  virtue  and 
authority  of  law,  and  according  thereto,  taxes  for  State  and  county 
purposes  were  duly  levied  by  the  Legislature,  and  by  the  Board  of 
Supervisors  for  Contra  Costa  County,  for  the  years  1858-1 8rr9, 
upon  all  the  property  within  said  county  not  exempt  by  law  frcmi 
execution ;  that  all  said  property  was  duly  assessed  by  the  Assessor 
of  said  county,"  the  setting  forth  any  matter  of  fact  done  and  per- 
formed by  the  Supervisors  or  Assessor?  An  officer  who  certifies 
that  a  series  of  acts  were  done  according  to  law,  or  duly  or  legally 
done,  does  not  state  any  traversable  fact  Such  words  in  pleading 
have  in  general  no  effect.  For  such  terms  are  not  only  indefinite^ 
but  offer  matter  of  law  instead  of  fact,  and  consequoitly  are  not 
traversable.    (Gould's  Plead.  182,  Sec  29.) 
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E.  W.  P.  Sloan  and  Oeorge  Oadwalader,  tor  Reepondent. 

CoPE^  J.  delivered  the  opinion  of  the  Court  —  Fibld,  0«  J*  and 
XoBTOif ,  J.  concurring. 

This  is  an  action  of  ejectment,  in  which  the  plaintiff  recovered 
upon  a  tax  deed  purporting  to  have  been  executed  on  a  sale  for 
taxes  under  the  Revenue  Act  of  1857.  The  deed  was  admitted 
in  evidence  against  the  objection  of  the  defendants,  and  various 
grounds  are  now  urged  in  support  of  the  objection  thus  taken! 
These  grounds  involve  the  construction  of  certain  provisions  of  the 
^ict  referred  to,  and  attack  the  validity  of  the  deed  on  account  of  a 
supposed  non-compliance  with  these  provisions.  It  is  contended 
:iiat  the  matters,  a  statement  of  which  is  required  by  the  act  in 
•>rder  to  render  the  deed  effectual,  are  -insufficiently  set  forth,  and 
that  the  deed  is  therefore  inoperative.  Sec.  18  of  the  act  provides 
that  **  after  receiving  the  taxes  and  costs  for  any  property  sold,  the 
Tax  Collector  shall,  as  soon  as  prieu^ticable,  issue  to  the  purchaser  A 
certificate  in  duplicate,  stating  substantially  that  the  property  wa^ 
assessed,^'  eto.;  specifying  particularly  the  matters  to  be  stated. 
Sec  22  provides  that  the  deed  shall  state  the  same  matters  substan- 
liaUj  as  stated  in  the  certificate;  and  8eo.  23  provides  that  a  deed 
conforming  to  the  requirements  of  the  act  shall  be  prima  facie 
evidence  of  title  in  the  grantQ^. 

The  deed  in  this  case  states  that  the  property  was  duly  assessed; 
and  that  the  taxes  were  levied  upon  it  according  to  law ;  and  stated 
in  the  same  manner  other  matters  required  by  the  act.  The  de- 
fendants claim  that  this  mode  of  statement  is  not  sufficient,  and 
that  there  is  no  authority  in  the  act  for  a  deed  setting  forth  the 
Tiiatters  necessary  to  be  stated  in  the  forms  of  legal  conclusions. 
Their  position  is  that  the  deed  must  state  the  f  acts^  and  that  the 
existence  of  these  matters  must  appear  from  the  facts  stated ;  and 
that  a  statement  amounting  merely  to  a  conclusion  of  law  is  not 
^nthin  the  meaning  of  the  act.  This  view  is  urged  with  much  eam- 
^tnees  and  force  of  argament ;  but  a  careful  consideration  of  the 
act  leflds  us  to  a  construction  different  from  that  adopted  by  the 
learned  coimseL    The  act  must  be  construed  with  reference  to  the 
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objects  intended  to  be  accomplished  by  it,  and  it  will  hardlj  be 
claimed  that  an  interpretation  which  defeats  this  object  is  admis- 
sible. Of  course,  the  primary  object  was  to  provide  revenue  for  the 
support  of  the  Government,  and  the  provisions  in  question  consti- 
tute a  part  of  the  machinery  devised  for  that  purpose.  The  strin- 
gency of  these  provisions  was  intended  to  facilitate  the  collection, 
and  to  overcome  as  far  as  possible  the  difficulties  which  had  always 
been  experienced  in  enforcing  payment.  It  had  become  proverbial, 
that  a  tax  title  was  no  title  at  all ;  and  a  sale  for  taxes  was  as  near 
a  mockery  as  any  proceeding  having  the  appearance  of  legal  sanc- 
tion could  be.  The  principal  cause  was  the  difficulty  in  proving 
the  various  steps  essential  to  the  validity  of  such  a  sale ;  and  the 
intention  was  to  change  to  rule  of  evidence  upon  that  subject,  and 
throw  the  burden  of  proof  upon  the  party  asserting  the  invalidity. 
The  view  contended  for  would  entirely  defeat  this  intention ;  for 
if  the  facts  are  to  be  stated  in  the  deed,  the  effect  is  precisely  the 
same  as  to  require  them  to  be  shown  aliunde.  The  only  difference 
is  in  the  mode  of  proof,  and  the  embarrassment  is  rather  increased 
than  diminished;  for  if  any  material  fact  be  omitted,  the  deed  is 
invalid,  and  cannot  be  given  in  evidence.  The  purchaser  is  sub- 
jected to  the  double  risk  of  an  error  in  die  previous  proceedings, 
end  a  mistake  in  setting  these  proceedings  forth  in  the  deed,  either 
of  which  would  be  fatal.  These  results  are  plainly  in  contraven- 
tion of  the  purpose  intended,  and  the  language  of  the  act  is  no  less 
conclusive.  The  general  provision  is,  that  the  matter  specified  shall 
be  stated ;  but  in  respect  to  the  publication  of  the  notice  of  sale, 
it  is  provided  that  the  manner  of  publication  shall  be  described.  If 
it  were  intended  that  the  same  particularity  should  be  observed  in 
other  respects,  that  intention  would  doubtless  have  been  expressed ; 
and  the  maxim  expressio  unius  est  exclvaio  aUerit^  applies.  We 
regard  the  deed  as  conforming  substantially  to  the  requirements  of 
the  act;  and  our  conclusion  is,  that  no  error  was  committed  in 
allowing  it  to  be  given  in  evidence.  It  is  true,  some  of  the'  mat- 
ters set  forth  are  stated  by  way  of  recital;  but  as  they  distinctly 
appear,  there  is  nothing  in  the  manner  of  stating  them,  for  which 
the  deed  could  properly  have  been  rejected.  The  point  in  regard 
to  publication  is  more  of  a  criticism  than  an  objectioii,  for  t3ie  deed 
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undoabtedly  shows  that  the  publication  was  made  as  provided  in 
the  act 

This  disposes  of  the  qnestion  arising  upon  the  face  of  the  deed, 
and  brings  ns  to  the  consideration  of  certain  matters  relied  upon  as 
invalidating  the  sale.  The  property  was  assessed  to  Joaquin  Cas- 
tro and  wife,  ^^  and  all  claimants  and  owners  known  or  unknown," 
and  it  is  objected  that  Castro  and  wife  were  not  the  owners,  and 
that  the  assessment  was  insufficient  and  void.  The  evidence 
shows  that  the  property  had  belonged  to  {he  wife,  and  that  she, 
together  with  her  husband,  had  conveyed  it  to  an  infant  daughter^ 
who  held  it  at  the  time  of  the  assessment  The  defendants,  how- 
ever, were  in  possession  of  it,  and  they  contend  that  it  was  neoes- 
saiy  to  nnnopn  it  either  to  them  or  to  the  owner,  and  that  assessing 
it  to  Castro  and  wife  was  a  fatal  error.  The  act  provides  that 
jyTopeartj  shall  be  assessed  to  the  **  person,  firm,  corporation,  asso- 
ciation, or  company  owning  it,  or  having  the  possession,  charge, 
or  control  of  it,  and  to  all  owners  and  claimants  known  or  un- 
known.'' The  position  taken  ignores  that  portion  of  the  assessment 
relating  to  ^'daimants  and  owners  known  or  unknown,"  and  counsel 
T^gBLFds  it  as  superfluous  and  nugatory  in  determining  the  effect  ol 
the  assessment  As  the  defendants  were  in  possession,  he  consid- 
ers the  assessment  a  mere  nullity,  and  contends  that  an  assessment 
to  ^'  owners  and  claimants  known  or  unknown  "  is  of  no  validity, 
imless  the  possession  is  vacant  This  view  is  in  conflict  with  what 
we  understand  to  be  the  meaning  of  the  act,  and  we  think  that 
ooonsel  has  mistaken  the  purport  and  object  of  the  provision 
referred  to.  The  words  '*  and  to  all  owners  and  claimants  known 
or  unknown,"  were  intended  to  be  incorporated  in  every  assess- 
ment ;  and  thrir  effect  is  to  bind  the  property,  irrespective  of  the 
ownership  or  possession.  The  assessment  is  required  to  be  made 
to  the  owner  or  possessor,  and  as  against  the  person  assessed  it 
operates  as  a  judgment,  and  has  the  force  and  effect  of  an  execu- 
tion upon  an  property  owned  by  him  in  the  conty.  It  is  also  to 
be  made  to  ^'  owners  and  claimants  known  or  unknown,''  and  the 
intsntiofi  was  that  it  shoold  be  effectual  as  against  the  property 
^  regardless  of  the  person,  placing  it  in  this  respect  upon  the  footing 
of  a  pvoeeeding  tn  rmm.    The  counsel  reads  the  ant  as  requiring 
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the  assessment  to  be  made  to  the  owner,  if  known ;  if  the  owner 
is  unknown,  to  the  person  in  possession;  or  if  the  possession  is 
vacant,  to  the  owner  as  unknown.  This  clearly  is  not  the  proper 
reading,  for  the  provision  is  that  it  shall  be  made  to  the  owner  or 
person  in  possession,  ^^  and  to  all  owners  and  claimants  known  oi* 
unknown.^'  Whether  made  to  the  owner  himself,  or  to  the  person 
in  possession,  it  is  also  to  be  made  to  ''  owners  and  claimants,  known 
or  unknown,'*  and  the  provision  as  understood  by  counsel  is  incon- 
sistent with  itself.  It  ztiay  be  claimed  as  resulting  from  this  view, 
that  the  omission  of  these  words  would  invalidate  as  assessment, 
though  correctly  made  as  to  the  person,  and  that  a  compliance  with 
both  conditions  is  necessary  to  render  the  assessment  effecaal. 
This,  however,  can  hardly  be  considered  a  reasonable  construction, 
for  the  additional  clause  was  evidently  intended  as  a  precautionary 
requirement,  the  object  being  to  avoid  the  consequences  of  an  error 
in  regard  to  the  person.  The  language  used  is  inconsistent  with 
any  other  interpretation,  for  it  includes  owners  and  claimants  that 
are  known,  as  well  as  those  that  are  unknown,  and  the  effect  upon 
them  was  intended  to  be  the  same.  If  the  proper  person  is  assessed, 
no  advantage  could  be  derived  from  assessing  him  again  in  a  differ- 
ont  form,  and  the  assessment  would  not  be  affected  by  a  failure  to 
do  80.  It  is  only  where  a  mistake  is  made  in  this  respect  that  the 
general  words  of  the  provision  are  important;  and  tiie  object  in 
lequiring  them  could  only  have  been  to  provide  a  cure  for  the  nds- 
t  ake,  so  far  as  to  give  validity  to  the  assessment  as  against  the  prop- 
erty. We  regard  the  act  as  creating  two  remedies;  one  against 
I  he  person  and  the  other  against  the  property ,  each  having  a  distinct 
and  separate  existence,  and  the  efficiency  of  the  one  not  depending 
upon  tiiat  of  the  other.  The  object  was  to  compel  a  prompt  observ- 
ance of  the  duty  devolving  upon  the  citizen  to  pay  his  taxes,  and 
an  assessment  binding  at  once  the  person  and  the  property  was 
resorted  to  as  the  means  best  calculated  to  accomplish  that  object. 
It  is  no  answer  to  say  that  the  owner  may  be  taken  by  surprise,  and 
lose  his  property  without  any  fault  or  n^ligence  on  his  part,  for  he 
has  an  easy  method  of  obtaining  information,  and  nothing  to  do  bat 
to  pay  his  taxes.  He  is  as  likely  to  be  surprised  by  an  assesment 
to  the  person  in  poeeessioa,  as  by  an  assesonent  to  '' owners  and 
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claimants  known  or  unknown/'  and  the  argument  applies  with  equal 
fonse  to  the  two  modes  of  assessment.  It  is  onr  duty  to  construe  the 
act  in  accordance  with  the  intention  of  its  framers,  and  the  rule  of 
Btrict  construction  so  earnestly  invoked  would  be  grossly  misapplied 
if  used  to  defeat  that  intention.  In  the  view  taken  by  us,  it  is  im- 
material to  whom  the  property  is  assessed ;  for  an  assessment^  in  the 
form  required,  binds  the  property  itself,  and  is  not  vitiated  by  a 
mistake  as  to  the  person.  It  is  true,  the  act  provides  that  the  As- 
sessor shall  ipake  diligent  inquiry  to  ascertain  the  owner;  but  a 
mere  mistake  as  to  the  fact  of  ownership  is  not  sufficient  to  invali- 
date the  assessment  It  is  possible  that  a  wilful  omission,  or  even 
negligence  in  Jhe  performance  of  the  duty  enjoined,  would  render 
the  assessment  invalid ;  but  where  the  assessment  is  made  upon  dne 
inquiry  and  in  good  faith,  a  mistake  of  this  character  will  not  affect 
it  In  the  present  case,  it  is  evident  that  the  error  committed  was 
not  the  result  of  negligence  or  design,  and  it  is  not  pretended  that 
any  person  was  misled  by  the  manner  in  which  the  assessment  was 
made.  There  is  no  evidence  that  the  Assessor  was  aware  of  the 
conveyance,  and  the  presumption  is  that  he  did  his  duty,  and  used 
reasonable  diligence  to  ascertain  who  the  owner  was.  It  is  true, 
the  records  of  the  county  would  have  furnished  the  necessnry  infor- 
mation, but  these  records  were  only  notice  to  purchasers  and  incum- 
brancers, and  no  inference  of  actual  notice  can  be  drawn  from  them. 
Admitting,  however,  that  he  had  full  knowledge  of  the  fact,  it  by 
no  means  follows  that  the  error  arose  from  neglect  of  duty  or  any 
improper  conduct.  The  daughter  reoeivirtg  the  conveyance  was  a 
minor,  and  attained  her  majority  only  a  few  months  prior  to  the 
assessment,  up  to  which  time  her  father  had  the  control  and  man- 
agement of  her  property.  During  her  nonage  he  was  the  proper 
person  to  assess  it  to,  and  no  advantage  would  have  resulted  from 
the  nse  of  her  name,  nor  the  assessment  have  been  more  or  less 
effectual  on  that  account.  The  assessment  to  him  three  or  four 
months  after  she  became  of  age  was  a  mistake,  requiring  unusual 
care  in  the  Assessor  to  be  avoided,  and  there  is  no  doubt  that  it 
was  innocently  made. 

A  pcini  is  taken  in  regard  to  the  figures  in  the  assessment  toU, 
but  we  ave  imable  to  discover  anything  amounting  to  a  non-compli* 
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anoe  with  the  law.  It  is  claimed  that  the  figures  are  not  intelli^ble, 
and  that  the  items  of  the  tax  are  so  stated  as  to  render  explanation 
necessary  to  ascertain  the  amount.  It  appears,  however,  that  these 
items  are  set  down  in  columns,  and  that  each  oolnmn  is  appropri* 
ately  ruled  for  dollars  and  cents,  and  its  meaning  indicated  by  the 
proper  heading.  The  proof  upon  this  subject  is  derived  from  the 
testimony  of  the  collector,  but  the  record  shows  that  he  testified 
from  the  roll  itself. 

The  counsel  is  mistaken  in  asserting  that  the  property  was  sold 
for  more  than  the  amount  due.  He  states  that  the  items  in  the 
assessment  roll  foot  up  at  fifty-one  dollars,  but  the  slightest  care 
would  have  shown  him  that  they  are  oarrectly  fotted  up  at  fifty-two 
dollars  and  fifty  cents. 

The  only  error  disclosed  by  the  record  is  in  the  award  of  dam- 
ages, the  amount  awarded  being  greater  than  the  amount  claimed. 
For  this  error  it  would  be  necessary  to  reverse  the  judgment,  but 
the  plaintiff  offers  to  remit  the  excess,  and  we  dhall  order  a  modifi- 
cation to  that  extent  The  judgment  thus  modified  is  correct,  and 
must  be  afBrraed. 

Ordered  accordingly. 

After  the  foregoing  opinion  had  been  delivered,  a  rehearing  was 
granted. 

Upon  the  rehearing,  Cbockeb^  J.  delivered  the  opinion  of  the 
Court — NoBTON,  J.  concurring. 

In  this  case  a  rehearing  was  granted,  and  it  has  again  been 
submitted  upon  some  additional  questions  not  directly  passed  upon 
in  the  former  opinion.  We  adhere  to  the  principles  there  laid 
down,  and  it  will  therefore  be  considered  as  forming  part  of  the 
present  opinion. 

Upon  the  rehearing,  it  was  urged  that  the  amount  for  which  the 
property  was  sold  exceeded  the  amount  of  taxes  and  costs  actually 
due  in  the  sum  of  five  and  one-half  cents,  which  is  estimated  as 
follows:  Amount  of  taxes,  fifty-two  doUars  and  fifty  cents;  five 
per  cent,  thereon  for  delinquency,  two  dollars  and  sixty-two'  and 
one-half  cents;  statute  allowance  for  certificate  of  sale,  two  dollars ; 
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costs  of  advertising  the  property,  fifty  oeoats.  Total  amount  the 
property  should  have  been  sold  for,  fifty-seven  dollars  and  sixty- 
two  and  one-half  cents;  amount  for  which  the  property  was  sold, 
fifty*seven  dollars  and  sixty-eight  cssits — making  an  overplus  of 
five  and  one-half  cents.  But  the  respondent  insists  that  there  should 
be  included  in  the  estimate  of  taxes  and  costs  the  sum  of  fifty  cents 
for  filing  the  certificate  of  sale  in  the  Recorder's  office,  as  required 
undffl-  Sees.  20  and  21  of  the  Revenue  Law  of  1857,  under  which 
the  property  was  sold,  and  that  by  adding  this  sum  to  the  other 
amounts  of  taxes  and  costs,  the  result  will  be  that  the  property  sold 
for  forty-four  and  one-half  cents  less  than  the  amount  really  due. 
We  do  not  think  this  item  is  a  proper  one  to  be  included  in  the 
amount  for  which  the  property  was  to  be  sold.  See.  17  of  the  act 
in  question  provides  that  the  person  who  will  take  the  least  quan- 
tity of  the  tract  or  the  smallest  portion  therein  of  the  interest  taxed, 
and  '^  pay  the  taxes  and  casta  due,  including  two  dollars  A'^hich 
the  Tax  Collector  shall  be  entitled  to  receive  for  the  duphcatf 
certificate  of  sale,  shall  be  declared  to  be  the  purchaser."  Th^ 
evident  meaning  is,  that  the  purchaser  shall  pay  the  '^  costs  due," 
at  the  time  of  the  sale,  as  any  other  costs  cannot  properly  be  said 
to  be  ^  due ;"  and  as  it  specially  includes  only  the  costs  of  the  cer- 
tificates, which  accrued  after  die  sale,  it  is  dear  that  it  was  not 
intended  to  include  any  other  subsequent  costs.  It  follows  that  the 
fees  of  the  Recorder  for  filing  the  certificate  should  not  be  included. 
Those  fees  are  for  the  purchaser  to  pay  when  he  files  his  duplicate 
certificate  with  the  Recorder,  as  the  filing  is  for  his  benefit 

The  respondent  insists,  however,  that  the  overplus  in  this  case  is 
80  small  that  the  sale  should  not  be  invalidated  on  that  ground,  and 
that  the  maxim  de  minimua  non  curat  lex  is  properly  applicable. 
We  are  satisfied  that  we  ought  not  to  treat  the  sale  as  void  for  this 
trifling  excess.  If  we  could  in  any  way  see  that  the  owner  of  the 
land  had  suffered  any  injuiy  by  the  mistake  in  the  estimate  by  th^ 
Tax  CoDector  of  the  amount  due,  it  would  be  very  different  The 
tract  assessed  for  taxes,  the  whole  of  which  was  bid  off  by  the  pur- 
chaser at  the  tax  sale,  includes,  it  seems,  aboi|t  two  hundred  acres ; 
and  it  can  hardly  be  presumed  that  the  purchaser  would  have  bid 
for  a  less  quantity  had  the  amount  been  stated  at  the  trifling  sum 
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of  five  and  one-half  cents  less.  The  mistake  may  have  occurred  in 
the  calculation,  or  it  may  have  been  occasioned  by  an  error  in 
making  or  copying  the  figures;  but  it  is  evident  that  it  was  unin- 
tentionaly  and  without  any  design  to  injure  the  parties  interested. 
If  the  ovmer  of  the  property  had  offered  to  redeem  it  within  the 
time  prescribed  by  law,  and  had  tendered  the  amount  really  due  at 
the  time  of  the  tax  sale,  with  the  proper  statutory  allowances,  his 
redemption  would  have  been  good,  though  he  should  have  omitted 
in  his  tender  this  excess  in  the  sale ;  but  no  such  tender  was  mado. 
If  this  had  been  a  sale  under  an  ordinary  judgment  and  execution, 
it  could  not  be  pretended  for  a  moment  tiiat  the  sale  would  have 
been  void  on  this  account  It  is  true,  that  the  mode  of  selling 
propert}'  at  a  tax  sale  is  different  from  an  ordinary  sale  on  execu- 
tion ;  but  that  difference  is  not  sufficient  to  hold  a  tax  sale  void  for 
so  trifling  a  matter.  Sec  32  of  the  Act  of  1867  provides,  that 
every  tax  levied  under  the  provisions  or  authority  of  this  act  is 
hereby  made  a  judgment  against  the  person  and  a  lien  against  the 
property  assessed;  which  lien  shall  attach,  and  judgment  date,  as 
of  the  first  Monday  in  March  of  each  year,  and  shall  have  the  full 
f oi»e  and  effect  of  an  execution  against  all  property  of  the  delin- 
quent,*' etc  It  is  evident  that  the  Legislature  intended  by  this 
provision  to  subject  sales  of  property  to  the  same  legal  rules  as 
govern  sales  to  enforce  judgments  and  li^is  against  property  in  the 
ordinary  course  of  legal  proceedings,  although  the  mode  of  bidding 
is  different.  In  New  Hampshire,  executions  are  extended  upon 
the  real  estate  by  appointing  appraisers,  who  set  off  to  the  judg- 
ment creditor  a  sufficient  quantity  of  the  land  to  pay  the  amount 
due  on  the  execution  at  its  appraised  value,  which  operates  as  a 
conveyance  of  the  property  and  a  satisfaction  of  the  judgment 
without  any  sale  at  public  auction ;  and  the  Courts  there  '^old  that 
such  extent  is  not  void  because  the  appraised  value  of  the  land  thus 
set  off  exceeds  by  a  trifling  sum  the  amount  due  on  the  execution. 
(Bumhant  v.  AiJeen,  6  N.  H.  807;  Avery  v.  Bowman,  40  Id, 
158.) 
The  judgment  as  modified  by  the  previous  opinion  is  affirmed. 
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OASSNEB  V.  PATTERSON  AND  TIMSON. 

WwiHiB    th«  Ghftttal   Mortgac*   Aet  of    1857,    nor   tho  aaendme&l    thereto   In 

1M1»  taKhido  furniture  and  flztoioe  of  nlooot  amonc  the  property  whldi 

■aj  bo  aortiMied  oader  ite  prorlslono. 
▲  ehattol  BMMtsage  mode  under  the  Aet  of  1857,  and  the  amendment  of  1861. 

to  o<  no  validity,  oseept  between  the  partleo  thereto,  onleaa  the  prorialona  or 

the  act  are  ttrletly  eompUed  with. 

Afpjiai.  from  the  District  Court,  Sixth  Judicial  District^  Sacra- 
mento County. 

The  mortgage  which  Oassner,  the  appellant,  sought  to  foreclose 
in  this  action,  was  given  for  the  purchase  money  of  the  billiard 
taUes.  The  tables  remained  in  Patterson's  possession  until  pur- 
chased bj  Timson,  when  they  were  delieyred  to  Timson,  who  was 
in  possession  when  the  suit  was  brou^t  The  other  facts  appear 
in  the  opinion. 

William  8.  Wood  and  Winona  &  Hyor,  for  Appellant. 

Inadequacy  of  price,  though  a  fact  admissible  in  evidence  to 
establish  fraud,  is  never  of  itself  sufficient  to  annul  a  sale  under 
exeention.  (jOoU  v.  White,  24  Wend  126 ;  9mia%  v.  Bandalh 
6  Gal.  50.) 

Henry  BtarTj  for  Respondent 

Cbocekr,  J.  delivered  the  opinion  of  the  Court  —  Copb,  0.  J. 
and  IToBTON,  J.  concurring. 

This  is  an  action  to  foreclose  a  mortgage,  for  eight  hundred  and 
twenty-four  dollars  and  interest,  on  two  billiard  tables,  executed 
by  Patterson  to  the  plaintiff,  to  secure  the  purchase  money 
thereof.  The  tables  had  been  sold  by  a  Constable  to  the  defendaux 
Timson  for  twenty-five  dollars  each,  on  an  execution  against  Pat- 
terson, and  hA  claims  to  hold  the  property  free  of  the  mortgage. 
The  evidence  shows  that  Timson,  before  and  after  the  time  of  his 
purchase,  had  full  notice  of  the  mortgage. 

It  appears  that  Patterson  was  the  keeper  of  a  saloon,  and  there- 
fore it  is  contended  that  it  is  not  such  property  as  is  subject  to  the 
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provisions  of  the  Chattel  Mortgage  Act  of  1857,  as  amended  in 
1861.  (Stat,  of  1861,  197.)  The  mortgage  does  not  set  out  the 
rate  of  interest  to  be  paid  on  the  siun  secured,  or  when  or  where 
the  mortgage  debt  is  payable.  In  other  respects,  the  Chattel  Mort- 
gage Act  seencis  to  have  been  complied  with;  but  the  defendant 
Timson  claims  that  these  defects  render  the  mortgage  invalid  as 
against  him.  Sec*  17  of  the  Statute  of  Frauds  provides  that  "  No 
mortgage  of  personal  propertyhereafter  made  shall  be  valid  against 
any  other  person  than  the  parties  thereto,  unless  possession  of  the 
mortgaged  property  be  delivered  to  and  retained  by  the  mort- 
gagee,'' with  an  exception  in  favor  of  growing  crops,  which  it  is 
not  necessary  to  notice.  This  continued  to  be  the  law  respecting 
chattel  mortgages,  up  to  1867,  when  the  stringency  of  its  pro- 
visions were  relaxed  in  favor  of  certain  kinds  of  property,  among 
which  were  ^^  upholstery  and  furniture  used  in  hotels  and  public 
boarding-houses,  when  mortgaged  to  secure  the  purchase  money  of 
the  identical  articles  mortgaged,  and  not  otherwise;''  but  neither 
this  clause  nor  any  other  in  the  Act  of  1857,  or  the  amendment 
thereto  of  1861,  includes  the  furniture  and  fixtures  of  saloons 
among  the  property  which  may  be  mortgaged  under  that  act.  The 
first  section  of  that  act  also  provides  that  ^^  No  mortgage  made  by 
virtue  of  this  act,  shall  have  any  legal  force  or  effect  (except 
between  the  parties  thereto),  unless  the  residence  of  the  mort- 
gagor and  mortgagee,  their  profession,  trade,  or  occupation,  the 
sum  to  be  secured,  the  rate  of  interest  to  be  paid,  when  and  where 
payable,  shall  be  set  out  in  the  mortgage;  and  the  mortgagor  and 
mortgagee  shall  make  affidavit  that  the  mortgage  is  bona  fide,  and 
made  without  any  design  to  defraud  or  delay  creditors,  which 
affidavit  shall  be  attached  to  such  mortgage."  Sec.  3  also  provides, 
that  '^No  chattel  mortgage  shall  be  valid  (except  between  the 
parties  thereto),  unless  the  same  shall  have  been  made,  executed, 
and  recorded,  in  conformity  to  the  provisions  of  this  act 

These  provisions  are  plain,  simple,  and  most  imperative  in  their 
terms.  The  privilege  of  holding  a  lien  upon  certain  kinds  of  per- 
sonal proper^,  in  the  possession  of  the  mortgagor,  is  accorded  to 
the  mortgagee,  in  certain  cases,  upon  the  performance  of  certain 
ccmditiona.    These  conditionB  are  few,  and  easily  performed,  and 
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there  need  be  no  difficulty,  with  ordinary  care,  in  fully  complying 
with  them.  But  they  are  made  essential  to  tiie  validity  of  the  mort* 
gage.  The  C!onrta  have  no  ri^t,  no  power,  to  extend  the  statute 
by  ccmatructicm,  so  as  to  include  property  not  mentioned  in  it,  or  to 
dispense  with  any  of  the  conditions  the  L^slature  has  seen  fit  to 
impose.  If  we  should  once  begin  and  att^upt  to  relieve  parties  in 
cases  of  hardship,  the  law  would  be  in  danger  of  being  frittered 
away,  and  its  benefits  entirely  lost  to  the  community.  The  present 
case  18  perhaps  one  of  hardship  upon  the  plaintifiF,  but  it  is  a  conse- 
queaoe  of  his  own  oversight  and  neglect.  Statutes  of  a  similar 
diaraeter  in  other  States,  have  been  so  construed  as  to  hold  the 
parties  to  a  strict  performance  of  the  conditions  on  which  the  valid- 
ity of  the  mortgage  depends.  (Chenywarth  v.  Daily,  7  Ind.  284; 
Diwer  ▼.  McLaughlin,  2  Wend.  596;  Olaybom  v.  Hill,  1  Wash. 
177;  Meyer  v.  Oarham,  6  Cal.  822.) 

But  the  respondent  insists  that  the  defendant  Timson  is  not  a 
'^  purchaser  in  good  faith,"  and  therefore  he  cannot  hold  the  prop- 
erty free  of  the  mortgage,  and  refers  to  Sec.  IS  of  the  Statute  of 
Frauds.  That  section,  however,  does  not  apply  to  this  case,  which 
is  governed,  as  we  have  shown,  by  Sec  17  of  the  Statute  of  Frauds, 
and  the  Chattel  Mortgage  Act,  which  make  no  exception  of  that 
kind.  They  declare  the  mortgage  void,  as  '^  against  any  other  per^ 
son  than  the  parties  thereto."  The  case  referred  to  by  the  re- 
spondent's counsel,  were  under  statutes  differing  entirely  from  our 
own,  and  are  not,  therefore,  proper  guides. 

It  is  urged  that  the  Constable  only  sold  the  mortgagor's  interest 
in  the  property,  subject  to  the  mortgage,  and  therefore  the  pu^ 
chaser  took  subject  to  the  mortgage.  It  appears  that  the  Constable 
attempted  to  sell  in  that  way ;  but,  failing  to  get  any  bids,  he  put  it 
up  at  last  without  saying  anything  about  the  mortgage.  We  do  not 
consider  that  the  mode  of  selling  can  make  any  essential  difference^ 
as  the  purchaser  would  be  entitled  to  the  property;  and  whether 
his  title  was  subject  to  the  lien  of  the  mortgage,  depends  upon  the 
fact  whether  the  lien  was  valid  or  not.  (Htdl  v.  Camley,  1  Kern. 
506.)  So  the  sale  to  Timson  cannot  be  held  void  on  the  ground  of 
inadequacy  of  price.  It  seems  it  was  the  highest  bid  that  could  be 
obtained*    It  was  apparent  that  the  purchaser  would  be  liable  to  a 
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lawsuit  with  the  mortgagee,  which  sufficiently  aooounta  for  the 
fimall  8um  bid  (SmUh  y.  Randall,  6  Cal.  50;  Cole  v.  White,  24 
Wend.  141.)  Besides,  the  plaintiff  has  not  been  injured  in  any 
way,  by  the  inadequacy  of  price.  It  is  the  loss  of  the  mortgagor, 
and  not  of  the  plaintiff. 

The  judgment  is  reversed  and  the  cause  remanded. 


FALL  et  al  v.  PAINE  et  oL 

BoiABM  of  Superrlsora  have  JurladlctfoB  conferred  upon  them  bf  atatote,  to  de- 
termine whether  the  pnblle  eonyeiiience  reqnlrca  a  bridge  or  ferry  within  one 
mile  of  any  other  regularly  ileenaed  bridge-  or  ferry ;  and  it  le  a  qneetlon. 
wiMther  their  determination  npon  thia  point  ia  not  final  and  concluslTe. 

If,  howerer,  their  determination  on  anch  matter  is  not  final,  it  muat  be  reriewed 
by  oirMorarl,  and  cannot  be  attacked  in  a  collateral  action. 

Appkal  from  the  District  Court,  Tenth  Judicial  District,  Sutter 
County. 

The  facts  appear  in  the  opinion  of  the  Court 

F.  B.  Beardan,  for  AppeUants. 

The  exercise  of  the  power  to  determine  whether  another  ferry  is 
required  by  public  convenience,  is  the  exercise  of  a  judicial  power, 
and  the  Board  of  Supervisors  cannot  exercise  it  arbitrarily.  (8 
CaL  61,  62;  13  Id.  12;  14  Id.  499-601;  10  Id.  846.) 

0.  LindUy,  T.  B.  Belcher,  and  Z.  MontgorMry,  for  Respondents. 

Cbookxb,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  NoBTON,  J.  concurring. 

This  is  an  appeal  from  an  order  refusing  an  injunction.  The  com- 
plaint avers  that  the  plaintiffs  are  the  owners  of  a  toll-bridge  over 
Feather  River,  between  Yuba  City  and  Marysville ;  that  the  def  end- 
-ants  are  running  a  ferry,  within  one  mile  of  the  bridge,  under  a 
license  issued  by  the  Board  of  Supervisors  of  Yuba  County,  who  had 
improperly  determined,  upon  the  application  for  the  ferry  license, 
thi^  the  public  convenience  required  a  ferry  within  one  mile  of  the 
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bridge;  and  alleging  numerous  irregularities  in  the  action  of  the 
Board  of  Superviaors  in  granting  the  ferry  license^  and  also  that 
thej  erred  in  deciding  that  the  public  convenience  required  a  ferry 
at  that  place. 

The  plaintifb  have  mistaken  their  remedy  in  this  case.  The 
Board  of  Supenisors  is  a  special  tribunal,  with  mixed  powers, 
administrative  and  judicial;  and  it  has  full  jurisdiction  conferred 
upon  it  by  the  statute  over  all  matters  relating  to  bridges  and  fer- 
ries. Many  questions  of  a  judicial  character  come  before  it  in 
determining  such  matters.  Their  decision  in  such  cases  is  not  final 
and  conclusive,  but  their  judgments  and  orders  cannot  be  attacked 
in  a  collateral  action,  as  is  attempted  in  this  case.  {Waugh  v. 
Chauneey,  18  CaL  11;  Thamaa  v.  Armstrong,  7  Id.  287.)  It  is 
ik  question  whether  the  judgment  and  determination  of  the  board 
iipcm  the  point  whether  a  f  eirry  is  dananded  by  public  convenience 
within  one  mile  of  a  regularly  established  fer^y  or  bridge,  is  not 
final  and  condusive,  as  a  matter  confided  to  their  sound  discretion. 
The  judgments  and  orders  of  the  board,in  proper  cases^  where  their 
action  is  not  final  and  conclusive^  can  be  reviewed  by  certiorari,  • 
{People  V.  El  Dorado  Co.,  8  OaL  68 ;  People  v.  Marin  Co.,  10  Id. 
341.)  If  the  plaintiffs  have  any  remedy  to  set  aside  the  action  of 
the  board  in  granting  the  ferry  license,  it  ia  by  writ  of  certiorari, 
and  not  by  the  present  action. 

The  order  is  therefore  affirmed. 


KALKMAN  ei  al.  v.  BATLIS  et  oZ. 

Tom  eomplalnt  eoatalned  three  conntt.  rttae  first,  oa  a  ipeeial  eoDtnet  for  the 
craetloo  of  a  wsrebooie;  the  tecond,  for  extra  work  on  the  bnlldlAg;  aad 
the  third,  tor  work  and  labor  done,  and  materials  furnished  in  lu  erection. 
The  answer  denied  the  aUegations  of  the  first  two  counts;  but  failed  to  deny 
the  aUegations  %t  the  third. 

lbs  parties  stipulated  that  the  evldeaoe  shonld  be  taken  hgr  a  referee,  and  the 
cause  tried  before  the  Court  on  the  erldence.  The  Court,  instead  of  flndioi;  the 
facts  from  the  erldence,  found  the  allegations  of  the  third  count  correct, 
bccanse  not  denied. 

Veld,  that  thia  was  error,  and  that  the  Court  should  have  regarded  the  aliega- 
«f  the  third  count  ta  denied,  a.id  found  the  facts  from  tbe  eTldence. 
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Appeal  from  the  Distriot  Court,  Seventh  Judicial  District^ 
Sonoma  County. 

The  facts  appear  in  the  opinion  of  the  Court 

W.  H.  Jones,  Bobinson,  Beatty,  and  HeacocJe,  for  Appeflanta. 

Witkins  &  Temple,  and  /.  B,  Harmon,  for  Respondents. 

NoBTOw,  J.  delivered  the  opinion  of  the  Court. —  Coph  C.  J. 
and  Cbockeb,  J.  concurring. 

In  the  complaint,  the  plaintiffs  for  the  first  cause  of  action,  set 
forth  a  special  agreement  for  the  building  of  a  warehouse  by  them 
for  thie  defendants^  and  aver  a  performance  on  their  part.  For  a 
second  cause  of  action,  they  aver  the  performance  of  certain  extra 
work  on  the  said  building.  For  a  third  cause  of  action,  they  aver 
that  the  defendants  were,  on  a  day  specified,  indebted  to  them  in 
the  sum  of  $1,360  for  work  and  labor  done,  and  materials  famished 
in  the  building  of  a  warehouse,  at  the  defendants'  request,  of  which 
•eum  two  hundred  and  fifty  dollars  have  been  paid,  and  that  there 
is  now  due  the  simi  of  $1,110.  The  complaint  is  verified.  A  mo- 
tion made  to  strike  the  third  cause  of  action  from  the  complaint 
waa  denied.  The  answer  denies,  specifically,  all  the  allegations 
relating  to  the  first  and  second  causes  of  action.  It  then  deniee 
that  the  defendants  are  indebted  to  the  plaintiffs  in  the  sum  of 
$1,110,  or  any  other  sum.  This  denial  is  not  applied  in  explicit 
terms  to  the  third  cause  of  action;,  but  that  is  the  only  one  in 
which  that  sum  was  claimed  to  be  due.  After  the  answer  was  filed, 
the  parties  stipula^^ed  that  a  referee  be  appointed,  to  4ake  and  report 
the  evidence;  and  liiat  the  case  be  tried  upon  such  evidence.  The 
evidenc9  was  taken  and  reported  to  the  Courts  and  th^  action  tried, 
as  is  stated  in  the  finding,  ^^  upon  the  pleadings  and  upon  the  evi- 
dence reported''  by  the  referee.  In  its  finding, the  Court  says  it 
"  finds  from  the  admission  in  said  pleadings  from  the  failure  of 
the  defendants  to  answer  the  third  count  in  the  plaintiffs'  complaint, 
the  following  facts,  to  wit:"  and  then  proceeds  to  iset  forth  as  facts 
found  the  matters  which  are  alleged  in  that  third  count.  From  the 
judgment  entered  upcm  this  finding,  the  defendants  appeal. 
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Under  the  old  system  of  pleading  and  practice,  if  no  issue  was 
taken  upon  one  of  the  coimta  of  {he.  declaration,  Ho  trial  or  verdict 
could  be  had  upon  it;  and  no  judgment  taken,  as  upon  an  issue 
tried-  In  this  case,  the  Court  below  harve  made  a  finding,  which 
is  in  the  nature  of  a  verdict  rendered  upon  this  third  cause  of 
action.  .  This  finding  is  based  wholly  upon  the  allegations  of  the 
third  cause  of  action  taken  as  true,  because  that  eount  was  not 
denied  by  the  answer.  If  the  action  had  been  tried  by  a  jury, 
and  a  general  verdict  rendered,  it  would  have  applied  to  the  cause 
of  action  or  counts  upon  which  issues  had  been  taken.  And  so  we 
think  the  findings  must  be  upon  the  issues  joined.  If  there  was 
an  issue  joined  on  the  third  cause  of  action,  the  evidence  should, 
under  the  circumstances  of  this  case,  have  been  taken  into  consid- 
eration in  making  the  finding.  It  was  taken  as  applicable  to  the 
issues,  and  no  objection  made  that  the  cause  of  action  stood  adnaitr 
ted ;  and  it  was  for  that  reason  ixnmaterial.  In  the  eaae  of  Baker 
V.  Washington  (5  Stew.  &  Porter,  142),  in  which,  after  verdict, 
an  objection  was  taken  that  there  was  no  plea  filed,  the  Court  say, 
instead  of  allowing  the  objection  taken  at  tJiat  titne  to  prevail: 
**We  will  rather  presume  that  there  was  one  which  was  dropped 
from  the  record,  or  that  by  mutual  agreement,  express  or  implied, 
die  same  was  dispensed  with."  In  this  case  there  was  an  answer 
plainly  intended  to  controvert  the  third  cause  of  action,  though  it 
is  liable  to  the  objection  that  it  only  denied  the  conclusion  of  law, 
instead  of  the  facts  from  which  the  conclusion  resulted.  The 
answer  does  not,  specifically,  deny  the  allegations  of  fact  averred 
in  this  third  cause  of  action;  but' if  every  material  fact  is  for  that 
reason  taken  to  be  true,  then  there  was  no  issue  to  be  tried  as  to 
this  cause  of  action.  The  parties  stipulated  that  the  action  should 
be  tried  on  the  evidence  to  be  taken  before  the  relferee.  After 
such  a  stipulation,  and  after  a  large  mass  of  testimony  was  taken 
as  upon  an  issue  joined,  it  must  be  held  that  the  parties  have 
agreed  to  consider  the  third  cause  of  action,  or  county  as  being 
eontroverted.  The  findings,  therefore,  should  have  been  based 
upon  the  evidence;  and  it  was  error  to  make  a  finding  and  render 
a  judgment  npon  the  third  count  as  being  confessed. 

Judgment  reversed,  and  cauae  remanded,  and  a  new  trial  ordered, 
vou  zxiiLp-a» 
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MATE  et  al  t>.  TAPPEN  «<  ol. 

WRR!f  two  mlnlof  claims  adjola  eacb  oth«r,  and  the  ownen  of  <Mie  elalm  work 
acroM  the  dlTldlng  line  and  take  away  gold-bearing  earth  from  the  other  claim, 
the  fact  that  they  did  ao  in  Ignorance  of  the  location  of  the  dlyldlng  line,  la 
no  excuse  or  justification,  and  it  Is  error  to  admit  eyldenee  of  andi  ignorance 
as  an  excuse  for  the  trpespass  or  In  mitigation  of  damages. 

Tn  an  action  of  trespass  to  recover  damages  for  Injury  to  a  mining  claim,  the 
right  of  the  plaintiffs  to  recover  the  damages  which  they  have  actually  toa 
talned,  is  not  affected  hy  the  fact  that  the  treepass  was  not  wlllfal  In  fta 
character. 

The  fact  tbat  plaintiff  tells  defendant  that  he  did  not  know  where  the  line  ran. 
but  that  defendant  need  not  be  uneasy,  for  he  was  not  near  the  line,  and  had 
flftj  feet  still  to  run  before  he  could  reach  it,  does  not  amount  to  a  license  or 
permission  from  plaintiff  for  defendant  to  work  on  plalntUTa  ground;  nor  does 
It  estop  plaintiff  from  recovering  the  damage  he  has  actually  sustained. 

When  a  party  has  the  means  of  ascertaining  a  boundary  line,  he  Is  gnUty  of  aeg- 
lif;ence  In  not  ascertaining  its  location. 

Wbere  a  trespass  is  committed  by  entering  apoa  and  taking  away  the  gold-bear- 
ing earth  from  a  mining  claim,  and  the  aame  is  not  done  willfully  or  with  a 
roalicioua  intent,  and  the  action  is  brought  for  an  injury  to  the  land  Itself,  the 
true  measure  of  damages  is  the  value  of  tbe  gold-bearing  earth  iCt  the  time 
it  Is  separated  from  the  ■nrroundlng  soil,  and  becomes  a  chatCaL 

In  estimating  the  damagea,  the  expense  of  separating  the  earth  from  the  gold 
after  It  Is  moved  to  the  place  of  washing,  is  to  be  deducted  from  the  value  of 
tbe  gold. 

If,  however,  a  demand  is  mads  for  the  possession  of  the  gold  after  it  is  separated 
frosi  the  earth,  and  an  action  la  then  brought  for  the  conversion  of  the 
chattel,  the  measure  of  damagea  would  be  the  value  of  the  gold  detained. 

Appeal  from  the  District  Court,  Eleventh  Judicial  District, 
placer  County. 

The  facts  are  stated  in  the  opinion  of  the  Court, 

Tulile  fP  FeUows,  for  Appellants, 

P.  L.  Edwards  and  H,  0.  Beatty,  for  Tlespondents. 

Ckocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C  J, 
and  NoRTOW,  J.  concurring. 

This  is  an  action  to  recorer  damages,  in  the  sum  of  $2,000, 
which  the  plaintiffs  allege  they  sustained,  hy  reason  of  the  acts  of 
the  def  e?idants,  in  entering  upon  the  mining  claim  of  the  plaintiffs, 
and  taking  away  gold  and  gold-bearing  earth  of  that  value.    The 
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ease  wad  tried  hj  a  jury,  who  found  for  the  plaintiflFs  damages  in 
the  sum  of  fifty  dollars,  for  which  amount  judgment  was  rendered, 
and  the  plaintifTs  appeal  therefrom,  and  from  an  order  refusing  a 
new  trial. 

The  appellants  contend  that  they  were  entitled  to  a  judgment 
for  the  sum  claimed  in  their  complaint  upon  the  pleadings.  It  does 
not  appear,  however,  that  they  made  any  motion  for  judgment  on 
the  pleading  in  the  Court  helow;  and  it  is  doubtful,  therefore, 
whether  the  question  can  be  raised  in  this  Court  for  the  first  time. 
But  the  answer  of  the  defendants  was  sufficient  to  raise  issues  for 
trials  and  this  objection,  therefore,  is  not  well  taken. 

It  appears  that  the  plaintiffs  and  defendants  are  the  owners  of 
adjoining  mining  claims,  which  are  worked  by  deep  under-ground 
tunnels.  The  fact  that  the  defendants  mined  over  the  dividing  line 
between  the  claims^  and  worked  out  a  portion  of  the  mining  ground 
of  the  plaintiffs,  is  not  disputed ;  but  they  contend  that  it  was  not 
done  willfully  or  intentionally,  but  in  ignorance  of  the  locality  of 
the  dividing  line,  between  the  claims,  under  the  surface;  and  that 
they  were  led  to  work  over  the  line,  by  the  representations  of  one 
of  the  plaintiffs,  as  to  its  locality,  in  relation  to  the  tunnel  and  the 
place  they  were  working.  On  the  trial,  the  plaintiffs  objected  to 
all  evidence  showing-that  the  defendants  were  ignorant  of  the  loca- 
tion of  this  dividing  line;  but  the  Court  overruled  the  objection j 
and  permitted  several  of  the  defendants  to  testify  to  those  facts, 
and  this  is  assigned  as  error.  The  plaintiffs,  in  this  action,  were 
not  entitled  to  vindictive  or  exemplary  damages,  but  could  only 
recover  the  damages  they  had  actually  sustained  by  being  deprived 
of  the  gold  or  gold-bearing  earth  taken  by  the  defendants  from 
their  mining  groimd.  It  follows,  that  the  question  whether  the 
defendants  acted  willfully  and  maliciously,  or  ignorantly  and  inno- 
cently^ in  digging  up  and  taking  away  the  gold-bearing  earth,  is 
entirely  immaterial.  The  defendants  took  property  belonging  to 
the  plaintiffs,  and  have  thereby  injured  them  to  a  certain  amount; 
and  that  amount  is  made  no  greater  nor  less  by  the  fact  that  the 
act  was  done  without  any  malicious  intent.  The  right  of  the  plaint- 
iffs to  recover  damages,  or  the  amount  of  the  damagees  to  which  they 
may  he  entiiledyia  not  affected  fay  the  fact  that  the  trespass  was  not 
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willful  in  its  character.  The  ruling  of  thp  Court  upon  this  ques- 
tion was  therefore  erroneous. 

It  appears,  that  when  the  defendants  first  commenced  working  in 
the  vicinity  of  the  ground  belonging  to  the  plaintiffs,  one  of  the 
plaintiffs  went  into  defendants'  tunnel,  where  they  were  working, 
and  he  was  askedif  he  knew  where  the  line  was,  to  which  he  replied 
that  he  did  not  know  exactly.  Afterwards,  on  the  same  day,  the 
same  plaintiff,  Maye,  stated  to  defendants  that  they  need  not  be 
imeasy ;  that  they  were  not  near  the  line,  and  had  forty  or  fifty  feet 
still  to  run  before  they  would  reach  it;  and  showed  them  a  map  of 
the  plaintiffs*  claim.  The  witness,  who  was  one  of  the  defendants, 
also  stated  that  they  only  worked  twenty-five  feet  further,and 
would  not  have  done  even  that  but  for  Maye's  statement  that  they 
had  fifty  feet  to  go.  Soon  after  this  conversation,  the  defendants 
employed  a  surveyor  to  run  the  line,  and  they  then  learned  that 
they  had  worked  over  on  the  plaintiffs'  claim.  This  state  of  facts, 
the  defendants  claim,  amounts  to  a  license  or  permission  from  the 
plaintiffs  to  work  the  groimd ;  or  they  estop  the  plaintiffs  from  re- 
covering the  damages  caused  by  the  working  of  the  groimd.  It  is 
clear  that  the  facts  do  not  show  a  license  or  permission  to  work  tlie 
mining  ground  of  the  plaintiffs.  They  show  mutual  ignorance  on 
the  part  of  one  of  the  plaintiffs,  Maye,  and  the  defendants,  as  to 
the  location  of  the  line  in  the  timnel ;  but  they  do  not  show  any  per- 
mission or  consent,  or  even  intention  or  willingness  on  his  part, 
that  the  defendants  might  work  the  plaintiffs'  mining  ground. 
Whether  or  not  the  permission  of  one  of  the  plaintiffs  would  bind 
the  others,  it  is  unnecessary  to  detenpine. 

The  rules  relating  to  the  doctrine  of  estoppel  with  respect  to  the 
title  of  property,  laid  down  by  this  Court  in  Bogg  v.  Merced  Min- 
ing Co.  (14  Cal.  367),  are  as  follows:  1st  That  the  party  making 
the  admission  by  his  declarations  or  condi;ct  Tfas  appraised  of  th^ 
true  state  of  bis  own  title.  Sd.  That  he  made  the  admission  with 
express  intention  to  deceive^  or  with  such  careless  and  culpable 
negligence  as  to  amount  to  constructive,  fraud.  8d.  That  the  other 
party  was  not  only  destitute  of  all  knowledge,  but  of  the  meana  of 
acquiring  such  knowledge;  and,  4th.  That  he  relied  directly  upon 
sueh  i^dmissiouj  and  will  be  injur^  })y  aHowi^  its  tn^toj^e  dia- 
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proved.  It  13  evident  that  the  facts  of  the  preeeat  case  do  not 
bring  it  ^thin  the  rules  thus  laid  do^vn.  Maye,  who  made  the 
statements,  expressly  stated  that  he  did  not  know  where  the  line 
ran  in  the  tunnel;  thus  showing  that  he  was  not  apprised  of  the 
true  location  of  the  plaintiffs'  line  under  ground.  His  statements 
were,  therefore,  more  in  the  nature  of  the  expression  of  an  opinion 
than  an  admission  of  facts.  The  location  of  the  tine  on  the  surface 
of  the  ground  was  well  known  to  hoth  parties,  or  oould  have  heen 
readily  ascertained ;  and  the  defendants,  therefore,  had  the  means 
of  ascertaining,  by  means  of  a  survey,  the  exact  location  of  the 
line  in  the  tunnel,  and  they  were  guilty  of  negligence  in  not  inform- 
ing themselves  of  this  fact,  especially  when  they  knew  that  Maye 
did  not  himself  know  exactly  where  the  line  ran.  The  defendants 
had  no  right,  therefore,  to  rely  upon  this  statement  of  Maye's 
opinion,  when  he  distinctly  stated  his  own  ignorance  of  the  fact 
They  cannot  therefore  daim  that  it  would  operate  as  a  fraud  upon 
them  to  permit  the  plaintiffs  to  show  the  true  location  of  the  line, 
and  to  recover  the  damages  caused  by  the  trespass,  that  being  the 
foundation  of  the  doctrine  of  estoppel.  It  may  be  a  question 
whether  the  relation  of  the  plaintiffs  to  each  other  was  such  that  the 
admissions  of  one  would  operate  as  an  estoppel  against  the  others ; 
but  that  is  a  point  not  necessary  to  determine. 

Upon  these  points,  the  Court  gave  the  jury  the  following  ini»trttc- 
tion :  *'  If  the  jury  believe  from  the  evidence  that  the  defendants 
wero  ignorant  of  the  boundary  lines  between  the  plaintiffs  and 
defendants,  and  in  such  ignorance,  if  they  entered  upon  the  ground 
of  the  plaintiffs  in  good  faith,  believing  it  to  be  their  own,  and 
were  iuduoed  to  do  so  by  the  acts  and  representations  of  plaintiffs 
themselves,  then  they  will  find  for  the  defendants."  This  instruc- 
tion was  clearly  erroneous.  It  does  not  coiTcctly  state  the  law  upon 
this  subject,  as  has  already  been  shown. 

The  Court  also  gave  the  following  instruction,  which  the  appel- 
lants assign  as  error:  '*If  the  jury  believe,  from  the  t05?timony, 
that  defendants  entered  upon  plaintiffs'  ground  in  good  faith, 
believing  it  to  be  their  own  ground,  and  were  misled  into  so  doing 
by  the  acts  or  declarations  of  plaintiffs,  then  if  the  plaintiffs  recover 
at  ally  they  can  only  recovel*  the  net  sums  taken  from  plaintiffs' 
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pound,  over  and  above  the  expense  of  extxacting  it^  The  plain- 
tiffs claim  that  the  rule  of  damages  in  such  cases  is  the  valne  of  the 
property  after  it  is  separated  from  the  freehold  and  becomes  a 
chattel,  or  the  value  of  the  gold  after  it  is  extracted  from  the  earth. 

In  the  case  of  Martin  v.  Porter  (6  M..&  W.  352),  which  was 
an  action  of  trespass  quare  clausum  fregU,  for  entering  a  certain 
ooal  mine  and  carrying  away  the  coal,  and  converting  and  disposing 
thereof  to  the  use  of  the  defendant,  the  plaintiff  claimed  that  he 
had  a  right  to  hold  the  defendant  liable  for  the  value  of  the  coal 
where  gotten,  and  where  it  first  existed  as  a  chattel,  without  any 
deduction  for  liie  expense  of  getting  it.  The  Judge  at  visi  prius 
held  that  in  an  action  of  trover,  the  plaintiff  would  have  been 
entitled  to  the  value  of  the  coal  as  a  chattel,  either  at  the  mouth  of 
the  pit  or  on  the  canal  bank,  if  he  had  demanded  it  at  either  place ; 
and  the  defendant  had  converted  it,  without  allowing  the  latter 
anything  for  having  worked  and  brought  it  there ;  but  the  action 
being  trespass,  he  was  entitled  to  the  value  of  the  coal  as  a  chattel 
at  the  time  when  the  defendant  began  to  take  it  away,  that  is,  as 
soon  as  it  existed  as  a  chattel,  which  value  would  be  tiie  sale  price 
at  the  pit^s  mouth,  after  deducting  the  expense  of  carrying  the 
coals  from  the  place  in  the  mine  where  they  were  got  to  the  pifs 
mouth ;  and  the  jury  found  a  verdict  accordingly.  The  defendant 
moved  the  Court  to  reduce  the  damages  to  the  average  estimated 
value  of  the  coal  as  lying  undisturbed  in  its  native  bed.  The 
Court  refused  the  motion,  holding  that  the  rule  had  been  correctly 
laid  down  by  the  Judge  at  the  trial.  The  same  rule  was  also 
adopted  in  Wild  v.  Holt  (9  M.  &  W.  672),  and  Morgan  v.  Powell 
(3  Q.  B.  278). 

In  Ward  v.  Morewood  (cited  in  3  Queen's  Bench,  440),  it  was 
held  by  Parke,  Baron,  at  nisi  prvus,  that  if  there  was  fraud  or 
negligence  on  the  part  of  the  defendant,  they  might  give  as  dama- 
ges, under  the  count  in  trover,  the  value  of  the  coals  at  the  time 
they  first  became  chattels,  on  the  principle  laid  down  in  Martin  v. 
Porter;  but  if  they  thought  that  the  defendant  was  not  guilty  of 
fraud  or  negligence,  but  acted  fairly  and  honestly,  in  the  full  belief 
that  he  had  a  right  to  do  what  he  did,  they  might  give  the  fair 
value  of  the  coal  as  if  the  coal  field  had  been  purehaaed  from  the 
plaintiff;  and  the  jniy  adopted  the  latter  estimate. 


SUPREME  COURT  —  OCTOBER  TERM,  1863.       311 

Ma7«  •.  Tappen. 

The  case  of  Gushing  v.  Longfellow  (26  Maine,  306),  was  an 
actiQiL  for  trespass  for  cutting  and  removing  mill  logs.  The  plaint- 
iff claimed  the  right  to  recover  the  value  of  the  logs  at  a  certain 
landing-place,  and  the  defendant  contended  that  the  damages  should 
be  estimated  according  to  the  value  of  the  timber  when  standing; 
but  the  Court  held  that  the  plaintiffs  should  recover  the  value  of 
the  logs  as  they  were  the  moment  after  they  were  severed  from 
the  freehold.  They  also  held,  that  the  plaintiff  might  have  de- 
manded the  logs  at  another  place;  and  in  an  action  of  trover,  have 
recovered  the  value  of  them  there. 

In  Baker  v.  Wheeler  (8  Wend.  506),  which  was  an  action  of 
trover,  it  was  held,  that  the  party  whose  properly  has  been  tor- 
tionsly  taken,  is  entitled  to  the  enhanced  value  until  it  has  been 
so  changed  as  to  alter  the  title;  and  it  was  held  to  apply  to  saw  logs 
converted  into  boards  and  plank;  timber  made  into  shingles,  and 
wood  converted  into  coal.  (Broum  v.  Sax,  7  Cowen,  95;  Bab- 
cock  Y.  Gin,  10  J.  R  237 ;  Curtis  v.  Groat,  7  Id.  168 ;  5  Id.  348.) 

It  will  be  noticed  that  the  rule  of  damages  in  such  cases  depends, 
to  some  extent,  upon  the  form  of  the  action ;  whether  the  action  is 
for  an  injury  to  the  land  itself,  or  for  the  conversion  of  a  chattel 
which  had  been  severed  from  the  land.  The  complaint  in  this  case 
alleges  that  the  defendants,  at  divers  times,  wrongfully  entered 
upon  a  portion  of  plaintiffs'  mining  claim,  and  extracted  the  gold 
and  gold-bearing  earth  from  a  portion  thereof,  which  gold  and  gold- 
bearing  earth  they  wrongfully  carried  away  and  converted  to  their 
own  use;  and  the  value  of  the  gold  thus  carried  away  is  alleged  to 
have  been  two  thousand  dollars.  No  demand  of  the  possession  of 
the  gold  after  it  was  separated  from  the  earth  appears  to  have  been 
made  upon  the  defendants,  and  the  gravamen  of  the  action  appears 
to  be  the  injury  done  to  the  land  itself  by  the  acts  of  the  defend- 
ants. The  proper  rule  for  damages,  in  a  case  like  the  present,  is 
the  value  of  the  gold-bearing  earth  at  the  time  it  was  separated 
from  the  surrounding  soil  and  became  a  chattel.  This  seems  to  be 
a  just  and  proper  rule,  and  one  established  by  the  decisions  upon 
this  question.  In  estimating  these  damages,  the  expense  of  extract- 
ing the  gold  jnd  separating  it  from  the  earth,  after  it  is  first  moved 
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from  its  original  location,  is  to  be  deducted  from  the  value  of  the 
gold  taken  out  of  the  mining  ground  of  ihe  plaintiffs.  The  instrac- 
tiop  of  the  Court  upon  this  point  is  very  nearly  correct^  but  it  is 
proper  that  the  rule  should  be  accurately  stated  to  the  jury.  The 
difference  in  the  amount  of  damages  may  or  may  not  be  great,  but 
xve  have  no  means  of  determining  whether  it  is  large  or  smalL 
The  judgment  is  reversed  and  the  cause  remanded* 


GLUOKAUE  i;.  BLIVEN  rf  al 

A  MOSTOAOB,  executed  after  the  panage  of  the  amexvOatofT  HomattMid  Aet  of 
1860,  by  both  husband  and  wife,  upon  the  homeetead,  la  valid,  aJthoagh  glTcn 
for  borrowed  money,  provided  a  declaration  of  homestead  had  been  made  mud 
recorded  at  the  time  of  its  execntton. 

The  second  section  of  the  amendatory  Homestead  Act  of  1860,  applies  only  to 
snch  homesteads  as  are  held  nnder  the  declaration  provided  for  la  that  met, 
and  has  no  application  to  homesteads  held  under  the  Act  of  1851* 

The  facts  are  stated  in  the  opinion  of  the  Court 

H.  0.  Beaily,  for  Appellants, 

James  M.  Burt,  for  Respondents. 

Cbockbb,  J.  delivered  the  opinion  of  the  Court — Copb,  0.  J. 
concurring. 

This  18  an  action  to  foreclose  a  mort^^ge  executed  by  Bliven  and 
^vife,  upon  certain  real  estate  claimed  by  them  as  a  homestead. 
Thomas  and  Ashmore  are  made  defendants,  as  holders  of  judg- 
ments which  are  liens  upon  the  property,  subsequent  to  the  mort- 
gage. The  Court  found  for  the  plaintiff,  and  rendered  judgment 
accordingly,  from  which  the  defendants  appeal. 

Bliven  and  his  wife  filed  a  joint  answer,  in  which  they  aver  that 
at  the  time  of  the  execution  of  the  mortgage,  they  held  and  claimed 
the  mortgaged  premises  as  a  homestead,  and  strllcontimied  to  so  hold 
and  claimthe8ame;thatpriortothecommencement  of  the  action  they 
duly  selected  said  premises  as  a  homestead,  and  duly  made,  acknowl- 
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edged,  and  recorded  tlieir  declaration  of  homestead;  that  the  mort* 
gsge  was  not  created  hj  any  laborer's  or  vendor's  lien,  but  for 
borrowed  money,  and  the  interest  thereon;  and  "  that  they  are  man 
and  wife,  and  were,  long  before  executing  said  mortgage,  residing 
upon  and  occupying  said  premises  with  their  family,  of  which 
plaintiff  had  full  knowledge;''  and  they  ask  that  th^r  homestead 
daim  be  reserved  and  protected.  The  pleadings  are  sworn  to^  and 
the  plaintiff,  in  his  application,  denies  that  before,  or  at  the  tune 
of  the  execution  of  the  mortgage,  they  held  or  claimed  the  prem- 
ises  as  a  homestead;  but  he  does  not  deny  that  they  were  married, 
and  resided  upon  and  otccupied  the  premises  with  their  family^  as 
q)eeificially  alleged  in  the  answer.  The  replication  also  avers  that 
they,  at  the  time  of  the  execution  of  the  mortgage,  disclaimed  all 
intention  of  claiming  the  premises  as  a  homestead,  and  that  the 
declaration  of  homestead  was  not  filed  until  October  10th,  1861. 
It  also  avers  that  a  part  of  the  d^bt  secured  by  the  mortgage  was 
for  the  purchase  money  of  certain  undivided  interest  in  the  mort- 
gaged property  purchased  by  BHven.  No  evidence  was  introdoeed 
by  either  party  in  relation  to  the  homestead  claim,  and  it  therefore 
rests  entirely  upon  the  pleadings.  The  Court  found  that  at  the 
time  of  the  execution  of  the  mortgage,  Bliven  and  wife  had  not 
dedicated  the  premises  as  a  homestead ;  that  they  did  not  then  daim 
it  as  a  homestead;  that  the  mortgage  was  duly  executed  and  ac- 
knowledged by  Bliven  and  wife,  and  duly  recorded  on  the  thirtieth 
day  of  November,  1860;  and  also  found  the  amount  of  the  in- 
debtedness, but  did  not  find  that  any  part  of  it  was  for  the  pur- 
chase money  of  the  premises,  or  any  interest  therein. 

The  mortgage  was  executed  at  a  time  when  the  amendments  to 
the  Homestead  Law,  adopted  on  the  twenty-eighth  day  of  April, 
1860,  were  in  force ;  by  Sec.  2  of  which  it  was  declared  that  **  no 
mortgage  or  alienation  of  any  kind,  made  for  the  purpose  of  secur- 
ing a  loan  or  indebtedness  upon  the  homestead  property,  shall  be 
valid  for  any  purpose  whatsoever;  provided,  that  a  mortgage  or 
alienation  to  secmw  the  purchase  money  or  pay  the  purchase  money 
shall  be  vaBd  if  the  signature  of  the  wife  be  obtained  to  the  same, 
and  acknowledged  by  her,  separate  and  apart  from  her  husband." 
The  mortgage  iB  this  case  eontaind  the  following  clause:  ^^ And  the 
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said  parlies  of  the  first  part  do  hereby  abandon,  renounce,  and  dia- 
claim  all  homestead,  as  well  as  right  of  homestead,  in  and  to  said 
property."  The  declaration  of  homestead  was  not  made,  filed,  or 
recorded  in  accordance  with  the  provisions  of  the  Act  of  1860,  at 
the  time  of  the  execution  of  the  motrgage.  The  case  comes,  there- 
fore, fully  within  the  principles  announced  by  this  Court  in  the  case 
of  Cohen  v.  Davis  (20  Cal.  187),  in  which  it  was  held  that  Sec.  2 
only  applied  to  those  cases  where  the  parties  had  duly  established 
their  homestead  right,  according  to  the  provisions  of  the  Act  of 
1860;  and  that  where  the  parties  claimed  a  homestead  at  the  time 
of  executing  the  mortgage,  under  the  provisions  of  the  Act  of 
1861,  the  Act  of  1860  did  not  apply.  In  the  present  case,  at  the 
time  of  the  execution  of  the  mortgage,  all  the  homestead  right 
claimed  by  Bliven  and  wife  was  under  the  Act  of  1861;  and  under 
that  law,  which  governed  the  rights  of  the  parties,  the  mortgage 
was  a  valid  incumbrance  upon  the  property. 

After  the  case  had  been  tried  and  submitted,  and  while  the 
(>ourt  had  the  same  under  advisement,  Mrs.  Bliven  applied  to  the 
Court  for  leave  to  file  a  separate  answer,  and  the  defendant 
Thomas  also  applied  for  leave  to  file  an  amended  answer,  both  of 
which  applications  were  denied  by  the  Court;  and  this  is  assigned 
as  error.  The  late  period  at  which  these  applications  were  made, 
debarred  these  defendants  from  all  claim  to  file  such  answers  a^^ 
a  matter  of  right,  and  they  were  therefore  subject  to  the  discretion 
of  the  Court,  and  there  was  no  abuse  of  that  discretion  to  justify 
us  in  disturbing  the  judgment  on  that  ground. 

The  judgment  is  therefore  affirmed. 


SATTERLEE  i;.  SAN  FRAKOISOO. 

I'sowB  the  duirtttr  of  San  Franctwo  In  1S98,  no  ordinance  eooMl  hsfv  any  Talld- 
itj,  anlcOT  It  recelTed  the  Totea  of  a  majority  of  all  the  membera  elected  to  tbe 
Board  of  Aldermen.  The  board  consisted  of  eight  mtmbara.  One  of  tlie 
DMmbers  elected  that  jear  waa  an  alien,  and  Ineligible,  jet  he  was  sworn  iiu 
«ad  entered  upon  the  dtecharge  of  hia  dntles:  Beid,  that  there  were  eirtit 
I  elected,  and  that  tt  required  ft?e  Totea  to  paaa  an  ordinance. 
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Tke  validity  of  an  election  does  not  depend  upon  the  ellKibilltj  of  the  candidates 
Toted  for,  but  upon  ita  being  held  and  conducted  at  the  proper  time  and  place, 
iB  the  manner,   and  by  the  proper  persona  and  officers  as  required  by  law. 

Altlioos^  the  person  elected  may  not  possess  the  necessary  qualifications  to  en- 
title him  to  take  or  hold  the  office,  yet  If  be  enter  upon  the  discharge  of  its 
duties,  he  becomes  an  officer  de  faoio,  and  his  right  to  hold  the  office  can 
only  be  contested  by  direct  proceedings  for  that  purpose.  The  question  of  his 
eligibility  or  Ineligibility  can  never  be  inquired  Into  in  a  collateral  action,  and 
can  only  be  raised  In  the  Courts  by  a  direct  proceeding  to  contest  the  election 
or  by  a  writ  of  quo  warranto. 

Appeal  from  the  District  Court,  Fourth  Judicial  District,  City 
and  County  of  San  Francisco. 

At  the  sale  of  the  city  slip  property  in  1853,  the  plaintiff  became 
the  purchaser  of  two  lots  for  the  sum  of  $22,000,  and  paid  $5,000 
of  the  purchase  money  down,  and  in  1854  paid  the  further  sum  of 
$2,490  on  the  purchase  money.  This  action  was  brought  to  recover 
hack  the  sunifi  thus  paid,  and  legal  interest  thereon,  by  reason  of 
the  failure  of  title,  owing  to  the  invalidity  of  the  ordinance  under 
which  the  sale  was  made. 

Plaintiff  had  judgment  in  the  Court  below,  and  defendant 
appealed. 

Shafter,  Heydenfeldt  &  Goold,  for  Appellants. 

Seven  members  only  were  elected  to  the  Board  of  Assistant 
Aldermen  in  the  fall  of  1853.  It  appears  in  the  record,  that  Hydo 
(the  eighth  man)  was  a  candidate;  that  he  was  certified  to  the 
Board  of  Assistants  as  having  been  elected ;  that  he  took  the  neces- 
saiy  oaths^  and  was  installed  in  office.  But  it  also  appears  that 
he  was  a  native  of  Ireland,  bom  in  the  allegiance  of  the  British 
^^rown;  that  he  came  to  this  country  at  an  early  day,  and  that  he 
was  not  naturalized  until  long  after  Ordinance  481  was  finally 
passed  upon  by  the  board,  on  the  fifth  of  December,  1853. 

In  order  to  ascertain  whether,  in  view  of  the  foregoing  facfs, 
Hyde  was  elected  a  member  of  the  board  in  any  known  legal  sense, 
a  test  must  be  foimd  to  which  the  question  can  be  subjected.  Two 
only  can  be  suggested :  the  test  de  fado  and  the  test  de  jure, 
Whidi  of  the  twain  should  be  adopted  here?  The  teet  de  facto 
should  not  be  used  for  the  following  reasons: 
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!•  That  test  is  applied  only  to  public  officers,  corporations,  and 
governments  —  or,  more  largely  stated,  to  persons  natural  or  arti- 
ficial— never  to  events.  The  books  speak  of  'Walid  elections," 
"  legal  elections,**  and  "  colorable  elections,"  but  nowhere  of  "  elec- 
tions de  facto.^* 

2.  The  de  facto  rule,  when  applied  to  public  officers,  is  not  used 
by  the  law  from  choice,  but  from  public  necessity,  or  for  the  pur- 
pose of  preserving  the  rights  of  third  persons;  and  when  used  for 
or  against  corporations,  it  is  on  the  ground  of  ^^  good  faith,"  and 
then  it  is  worked  by  way  of  estoppel. 

As  a  further  reason  why  the  election  of  Hyde  should  not  be 
tested  by  the  rule  de  facto,  we  suggest  that  that  rule  is  adopted 
with  a  view  to  conserve  an  act  done :  as  in  the  case  of  a  judgment 
rendered,  or  any  other  official  act  done  under  color  of  authority,  or 
in  case  of  a  contract  made  by  a  private  company,  holding  itself  out 
to  the  world  as  a  corporation,  etc 

The  question  of  whether  Hyde  was  ever  elected  a  member  of 
the  Board  of  Assistants,  is  to  be  determined  by  the  rule  de  jure. 
Under  that  rule,  as  he  obviously  lacked  capacity  to  hold  the  office 
under  the  limitations  of  the  charter,  he  was  never  elected  at  alL 

The  question  is  not,  whether,  at  some  time  prior  to  his  resig- 
nation, Hyde  did  not  become  an  officer  de  facto;  nor  is  it  whether 
some  ordinance  which  he  may  have  voted  for,  and  which  for  its 
validity  may  have  depended  upon  his  vote,  shall  be  held  good  on 
the  ground  that  he  was  an  officer  de  facto,  or  be  held  bad  on  the 
ground  that  he  was  not  something  better  than  an  officer  de  facto; 
but  it  is,  was  his  election  a  de  facto  election;  or,  on  the  other  hand, 
was  it  a  mere  nullity  ?  An  utterly  void  election  is  legally  possible. 
{Rex  V.  Mayor  of  Birmingham,  7  A.  &  E.  254;  Dickey  v.  Hurl- 
hurt,  5  Cal.  343 ;  People  v.  Porter,  6  Id.  28 ;  People  v.  Johnson, 
Id.  673 ;  People  v.  Weller,  11  Id.  49 ;  People  v.  Martin,  12  Id. 
409;  People  v.  Wedhrooh,  14  Id.  180.) 

Nathaniel  Bennett,  for  Bespondent 

We  maintain  that  Hyde  was  a  "member  elected*'  of  the  Board 
of  Assistant  Aldermc^n.  We  have  seen  that  an  election  was  duly 
held ;  that  such  election  was  not  only  an  election  de  facto,  but  de 
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jure.  It  was  conducted  with  all  the  formalities  essential  to  make 
it  an  election  de  jure.  The  labored  distinction  of  the  counsel  for 
appellants  between  an  election  de  facto  and  an  election  de  jure, 
falls  to  the  gronnd*  It  appears  to  ns,  that  the  distinction  between 
the  terms  de  facto  and  de  jure,  as  applicable  to  an  election^  is  mis- 
apprehended. An  election  de  jure  is  one  which  is  held  after  all  the 
neoeessary  preliminary  steps  have  been  taken,  sndi  as  proper  notice, 
etc.,  and  where  itis  held  hj  the  proper  officers,  and  at  tiie  proper 
pkce  and  tima  Bnt  there  may  be  an  election  held,  where  all  the 
cirenmstances  required  by  law  do  not  ooncnr,  and  such  would  be  an 
election  de  facto.  The  counsel  confound  the  distinction  between  an 
election  de  facto,  and  an  officer  de  facto.  Now,  Hyde  was  elected 
at  an  election  held  de  jure;  but,  if  he  was  destitute  of  the  proper 
qualifications  for  a  candidate,  he  became,  after  the  election,  on  offi- 
cer de  facto;  and  being  such  officer  de  facto,  all  the  results  neces- 
sarily flow  from  his  holding  the  office,  whether  they  be  of  a  positive 
or  n^ative  character — whether  they  be  acts  of  commission  or  of 
omission — whether  the  enactment  of  ordinances,  or  the  failure  of 
ordinances  proposed.  If  he  i^ras  a  ^^  member  elected  "  for  any  pur- 
pose, he  was  a  ^^  member  elected  "  for  all  purposes,  and  as  affeoting 
all  acts,  as  well  negative  as  positive. 

But  what  matters  it  whether  Hyde  was  an  '^  elected  omnber'' 
of  the  board  or  not!  The  result  is  the  samcb  If  he  was  not 
eleeted,  his  opponent  was ;  and,  whether  the  one  or  the  othnr,  eight 
Assistant  Aldermen  were  elected;  for  no  objection  is  raised  that 
the  candidate  opposing  Hyde  bad  not  the  proper  qualifications. 
That  an  election  W4s  held  in  September,  1853,  is  not  denied.  It 
is  expressly  admitted.  At  such  election,  one  of  the  two  candidates 
for  the  office  of  Assistant  Alderman  must  be  taken  to  have  been 
eleetad — either  Hyde  or  his  opponent,  Gapt  H.  S.  Brown;  and  if 
either,  the  f uU  number  of  eight  Assistant  Aldermen  required  by 
the  charter,  must  be  deemed  to  have  been  elected. 

Cbookxs,  J.  delivered  the  opinion  of  the  Court — Cope,  0.  J. 
and  NoBTOBT,  J.  concurring. 

This  is  one  of  numerous  cases  arising  out  of  the  attempted  sale 
in  1853,  by  the  municipal  authorities  of  the  City  of  San  Francisco^ 
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of  property  known  as  the  City  Slips ;  and  depends  entirely  upon  the 
validity  of  City  Ordinance  No.  481,  which  purported  to  authorize 
such  sale.  The  charter  of  the  City  of  San  Francisco  then  in  force, 
declared  that  no  ordinance  should  be  passed  "  unless  by  a  majority 
of  all  the  members  elected  to  such  Board.'*  The  Board  by  law 
consisted  of  eigth  members;  but  at  the  time  this  ordinance  was 
passed,  one  of  the  members,  Hyde,  had  resigned,  leaving  only  seven 
in  office,  of  whom  four  voted  for  the  ordinance  and  three  against  it. 
It  is  contended  that  the  charter  required  not  less  than  five  affirma- 
tive votes  to  pass  an  ordinance,  and  that  as  this  ordinance  received 
only  four  votes  in  its  favor,  it  was  not  therefore  legally  passed ;  that 
it  was  no  ordinance,  and  no  right  could  be  acquired  under  it  This 
construction  of  the  charter  has  been  sustained  by  repeated  decisions 
of  this  Court.  (San  Francisco  v.  Hazen,  5  Cal.  169;  Holland  ^. 
San  Francisco,  7  Id.  361 ;  McCrachen  v.  Sam^  Francisco,  16  Id. 
594;  Grogan  v.  San  Francisco,  18  Id.  590;  Pimenlal  v.  San 
Francisco,  21  Id.  851.)  The  appellant  contends,  however,  that 
some  important  questions  were  overlooked  or  not  considered  by  the 
Court  in  those  cases,  and  therefore  asks  that  the  whole  subject  be 
reviewed,  and  a  new  construction  given  to  the  clause  of  the  charter 
in  question;  or  that  it  be  held  inapplicable  to  the  ordinance  in 
question.  Where  a  question  involving  pecuniary  interests  of  sodi 
great  value  as  the  present  one,  has  been  fully  adjudicated  for  a 
long  period  of  time,  and  is  sustained  by  numerous  decisions ;  and 
where  rights  and  interests  of  great  value  have  been  acquired  under 
it,  it  ought  not  to  be  disturbed,  except  for  the  strongest  reasons 
smd  i^Tiflf»T  the  most  urgent  necessity.  It  is  with  this  general  view 
of  the  subject  that  we  propose  to  examine  the  questions  raised  by 
the  appellants. 

It  is  urged  that  in  those  cases  it  appeared  to  Ve  an  admitted  fact 
that  Hyde  had  been  regularly  elected  a  member  of  the  Board,  and 
that  a  few  days  before  the  passage  of  Ordinance  481,  his  place 
became  vacant  by  voluntary  resignation.  It  is  claimed  that  the 
record  in  this  case  shows  that  he  was  not  thus  elected,  becauae  he 
was  an  alien,  and  not  therefore  eligible  to  the  office;  that  the  Board 
for  that  year  consisted  of  seven  members  only,  instead  of  eight,  and 
therefore  four  oonsstituted  a  ^^  majority  of  all  the  members  elected.'* 
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It  is  insisted  that  this  is  a  new  question,  presented  to  the  C!onrt  for 
the  first  time  in  this  case ;  and  that  the  decision  in  the  cases  above 
referred  to  are  not  decisive,  even  though  the  language  of  the  opin* 
Ions  is  broad  enough  to  cover  this  question.  In  the  Oregon  eaae, 
it  was  stated  that  the  clause  of  the  charter  in  questio/i  was  one 
''  which  this  Court  has  held,  required  for  the  passage  of  an  ordi- 
nance a  majority  of  the  votes  of  the  entire  number  which  the  char- 
ter provided  should  be  elected."  And  the  opinions  in  the  Hazen 
and  McCracken  cases  are  to  the  same  effect  The  proper  construe- 
ri(Mi  of  that  clause  of  the  charter  was  one  of  the  matters  to  be  ad- 
judicated by  the  Court  in  those  cases^  and  we  cannot  with  propriety 
regard  those  decisions  as  mere  ohiier  dicta. 

It  is  not  disputed  that  an  election  was  duly  held  in  the  City 
ci  San  Francisco  in  September.  1853 ;  that  Hyde  was  one  of  the 
candidates  at  that  election ;  that  he  received  a  majority  of  all  the 
votes  cast  for  Assistant  Alderman  of  the  First  Ward  at  such  elec- 
tion; that  he  received  a  proper  certificate  of  4iis  election;  that  he 
todc  the  required  oath  of  office,  and  was  didy  installed  into  the 
offiee ;  that  he  was  declared  duly  elected  by  the  proper  officers,  and 
took  his  seat  with  the  other  members  of  the  board,  and  acted  as 
sadi  from  die  time  of  his  election  to  the  date  of  his  resignaten, 
which  was  a  few  days  before  the  passage  of  the  ordinance  in  ques- 
tion. There  is  no  question  that  the  other  seven  members  of  the 
board  were  duly  elected,  and  that  they  were  eligible  to  the  office. 
These  facts  show  that  there  were  eight  ^'  members  elected/*  within 
the  intent  and  meaning  of  the  charter;  and  we  hold  that  the  num- 
ber of  "  members  elected  *'  was  not  reduced  from  eight  to  seven  by 
the  noere  fact  that  Hyde  was  not  eligible  to  the  office  by  reason  o£ 
Lis  alienage.  The  charter  provides  that  each  board  should  ^^  judge 
of  the  qualifications  of  election  of  its  own  members.''  The  board 
baving  declared  him  duly  elected,  his  eligibility  was  so  far  deter* 
mined  by  the  body  in  which  the  power  was  vested  by  law,  as  ibat 
be  became  a  member  of  the  board,  with  the  right  to  exercise  the 
«ame  powers  and  perform  the  same  duties  as  other  members,  at 
least  until  his  right  to  hold  and  retain  the  office  had  heem  duly 
adjudicated  in  a  proper  judicial  proceeding  instituted  for  that  pur- 
|M)ee.  While  he  held  the  office  he  was  an  officer  de  facto,  and  his 
acts  as  such  officer  were  entitled  to  credit  accordingly. 
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It  is  uiged  that  thou^  there  was  an  election  de  facto  in  the  First 
Ward  at  that  time,  yet  there  was  no  election  de  jtore,  because  the 
Bucceasful  candidate  was  not  eligible.  We  cannot  subscribe  to  that 
view.  The  validity  of  an  election  does  not  depend  upon  the  eligi- 
bility of  the  candidates,  f<»  if  it  did,  it  might  be  contended  that  an 
election  would  be  invalid  because  an  unsuccessful  candidate  was 
disqualified  from  holding  the  office  voted  for.  The  validity  of  an 
election  depends  upon  its  being  held  and  conducted  at  the  proper 
time  and  place,  in  the  manner  and  by  the  proper  persons  and  offi- 
cers, as  required  by  law.  The  election  in  this  ease  was  thus  held, 
and  it  was  therefore  valid.  The  person  receiving  a  majority  of  the 
votes  case  at  a  valid  election  may  not  possess  the  necessary  quali- 
fications to  entitle  him  to  take  or  hold  the  office  to  which  he  is 
elected;  but  that  is  a  question  to  be  adjudicated  by  the  proper 
tribunals^ 

In  this  case,  the  board  to  which  Hyde  was  elected  had  the  power 
to  determine  this  qtlestion,  and  ihej  are  to  be  considered  as  having 
decided  it  when  thqy  declared  him  duly  elected;  but  their  action 
was  not  finaL  His  right  to  take  and  hold  the  office  might  have 
been  contested  under  the  proceedings  authorized  by  tiie  election 
law,  or  bj  a  writ  of  quo  wurranio.  But  the  validity  of  the  elec- 
liouy  or  his  ri^ht  to  take  and  hold  the  office,  cannot  be  inquired 
id  to  in  a  collateral  action  or  proceeding  like  the  present.  (Turner 
V.  Moloney,  13  Oal.  621;  People  v.  Olds,  8  Id.  174,  176;  PeopU 
y.  Collins,  7  J.  R.  649;  Wilcox  v.  SmUh,  5  Wend.  281;  HaU  v. 
Luther,  13  Id  491 ;  Shore  v.  ScoU  River  Water  Company,  17  OaL 
636.) 

The  ease  of  Searoy  y.  Orow  (16  CaL  121),  referred  to  by  the 
appellant^  does  not  conflict  with  this  principle,  as  that  was  a  pro- 
ceeding under  the  election  law  contesting  the  election  of  the  defend- 
ant, and  was  therefore  a  proceeding  direetly  against  the  person 
claiming  the  office,  to  prevent  him  from  taking  or  holding  it  In 
the  case  of  Ttimer  v.  Meloney  (13  CaL  621),  it  was  directly  held, 
that  the  question  of  eligibility  of  an  officer  could  not  be  tried  in  a 
collateral  proceeding.  In  that  case  it  was  an  application  for  a 
numdamits  to  compel  the  Ocmtroller  of  State  to  draw  his  warrant 
for  the.plaintifFs  salary  as  District  Judge.    It  was  opposed^  on  the 
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ground  that  the  plaintiff  was  ineligible  because  he  held  the  office  of 
Inspector  of  Customs,  a  lucrative  office  under  the  United  States — 
a  similar  question  to  that  raised  in  the  case  of  Searcy  v*  Qrow. 

But  if  we  are  mistaken  in  our  views  of  this  question,  we  would 
not  feel  justified  in  overturning  the  previous  decisions  of  this  Court 
construing  this  clause  of  the  charter.  To  do  so,  would  clearly  vio- 
late the  rule  of  stare  decisis.  Under  these  circumstances  it  is  not 
necessaiy  to  inquire  whether  that  construotioii  is  oorreet  or  not. 

The  judgment  is  affirmed. 


WENBORN  V.  BOSTON  ei  ol.  —  OALDERWOOD  et  oL,  Im- 

TBBVBN0B8. 


No  AvraiXi  Ues  ftom  tn  order  deiiTUig  a  mottm  lor  liaf*  to 

Appxai.  from  the  District  Court,  Fourth  Judicial  Diatriet,  Oltj 
and  County  of  San  Francisco. 

David  Calderwood,  for  Appellants. 

Crockett,  Page,  and  Tevis,  for  Respondents. 

Cbockxb,  J.  delivered  the  opinion  of  the  Court — Cora,  0.  7. 
nnd  Norton,  J.  concurring. 

This  is  an  appeal  from  an  order  denying  a  motion  for  leave  to 
intervene,  made  by  Calderwood  and  wife.  The  respondents  con- 
tend that  no  apped  lies  from  such  an  order.  The  appellants  reply, 
that  as  to  them  it  is  a  final  judgment.  Sec.  886  of  the  Practice 
Act  specifies  the  cases  in  which  an  appeal  may  be  taken,  and  an 
order  of  this  kind  is  not  included  among  them.  Nor  can  it  prop- 
erly be  said  to  be  included  in  the  terms  "  final  judgment,"  used  in 
that  section.  The  remedy  of  the  appellants  is  by  an  appeal  from 
the  final  judgment  when  rendered. 

The  appeal  is  dismissed.' 

▼oL   XXIII.— 21 
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WELCH  V.  ALLINGTON  «<  «L 

A  BBiiro  In  debt  to  B,  executes  to  him  his  promissory  note  for  the  amonnt  dne. 
A  afterwards  glTes  to  B,  C*a  note  for  the  same  amount,  and  B  surrenders  np 
A't  note,  which  is  destrojed.  C^  note  is  not  paid  at  matority,  and  B  moim  A 
apon  the  original  note,  which  had  been  glTen  up;  Held,  that  the  action  could 
be  maintained,  as  there  was  no  express  agreement  between  A  and  B  that  Cs 
note  was  to  pay  the  debt,  or  that  the  note  of  A  was  to  be  extlngolshed  by  Cs 
note:  HeUd,  further,  that  the  reception  of  Cs  note,  in  the  absence  of  any 
express  agreement  to  the  contrary,  only  operated  as  an  extension  of  the  time 
«f  payment  of  A'a  note  until  the  maturity  of  Cs. 

Appxai,  from  the  District  Courts  Sixth  Judicial  Distriot^  Saont' 
mento  Ooimtj. 

The  facts  are  stated  in  the  opinion  of  the  Ooozk 

Frank  Hereford,  for  Appellant. 

Oeorge  B.  Moore,  for  Bespondents. 

CfiooKBBy  J.  delivered  the  opinion  of  iha  Court — Oopb,  0.  J. 
and  IToBTOK,  J.  concurring. 

This  is  an  action  upon  a  promissory  note  executed  by  Allingtoii 
&  Parker.  It  appears  that  AUington  had  given  the  plaintiff  a  non- 
negotiable  note  for  the  same  amount  as  \he  note  sued  on,  executed 
by  one  Smith,  not  at  the  time  due,  and  therefore  the  note  sued  on 
was  surrendered  up  to  Allington.  Smith,  it  appears,  had  a  note 
against  Allington,  of  an  amount  sufficient,  as  a  set-off  to  the  note 
thus  transferred  by  Allington  to  the  plaintiff,  and  when  the  plain- 
tiff demanded  the  money  due  on  Smith's  note,  the  latter  claimed 
the  set-off  and  refused  to  pay.  The  plaintiff  then  brought  this 
action  upon  the  original  note,  which  had  been  surrendered  at  the 
time  of  the  exchange. 

The  appellant  contends  that  the  plaintiff  had  no  ri^t  of  action 
upon  the  original  note  until  he  had  instituted  suit  against  Smith,  or 
it  was  shown  that  Smith  was  insolvent,  or  had  absconded  from  die 
State.  This  point  is  not  well  taken.  It  was  held  by  this  Court  in 
Griffith  V.  Grogan  (12  Cal.  317),  that  when  a  promissory  note  is 
received  upon  an  antecedent  debt,  such  debt  is  not  eztinguifhed 
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thereby,  unless  the  new  note  was,  by  express  agreement,  received 
in  payment  of  the  antecedent  debt;  that  it  only  operated  to  extend, 
xmtil  the  matority  of  the  note,  the  period  for  the  payment  of  the 
debt  There  is  no  evidence  in  this  case  of  any  express  agreement 
that  the  new  note  was  to  be  in  payment  of  the  old  one,  or  that  the 
debt  dne  on  the  old  note  was  to  be  extinguished  by  accepting  the 
new  one.  The  only  fact  tending  that  way  was,  that  the  old  note 
was  surrendered  when  the  new  note  was  received;  but  that  was 
held  insuflScient  to  prove  such  an  agreement  in  the  case  of  Olcott  v. 
Batkhone  (6  Wend-  490).  The  law  will  not  presume  such  an 
agreement,  and  it  must  be  proved  by  the.  party  relying  upon  it. 
The  taking  of  the  new  note  operated  as  an  extension  of  the  time  of 
payment  of  the  old  note;  and  as  soon  as  that  extended  time  had 
expired,  the  plaintiff  had  a  right  to  bring  his  action  upon  the  old 
note,  if  the  amotrnt  was  not  then  paid;  and  he  was  under  no  obli- 
gation to  sue  on  the  note  of  Smith.  His  right  of  action  upon  the 
old  note  did  not  depend  upon  the  oontingenoj  of  an  unauooeflsful 
suit  against  Smith. 
The  judgment  is  affirmed 


CONTRA  COSTA  COAL  MINES  RAILROAD  COMPANY 
V.  J.  MORA  MOSS  et  al.,  DispBimAirTs,  Ain>  MOUNT 
DIABLO  RAILROAD  COMPANY,  Inthevbnors. 

Ybk  petition  aiking  the  Court  to  condemn  Innd  for  railroad  pinpoflea  imder  the 
•Railroad  Law  of  thb  8tafe»  In  order  to  glTO  the  Court  Jnrlfldletlon,  shoold 
ATer  that  petitioners  hare  endeavored  to  contract  for  the  land,  eoaght  to  he 
acquired  for  the  nse  of  the  railroad,  and  that  they  cannot  contract  for  the 
porchaae  thereof.  ' 

Ibe  Court  has  full  power  to  grant  leave  to  amend  sach  petition,  whenefrer  It  ebajl 
be  of  opinion  that  Jnstice  may  reqalre  It. 

n«  qnestion  whether  that  daase  of  the  Conetltatlon  prohlhltlng  private  prop- 
erty from  being  taken  for  pnhllc  aie  without  a  just  compeneatlon,  authorizes 
the  Legislatnre  to  confer  upon  railroad  companiee  the  power  of  taking  land 
from  the  owners  npon  the  payment  of  a  just  compensation,  has  been  fully  put 
at  rest,  and  the  right  and  power  firmly  estahllshed  by  numerous  decisions. 

The  qacatlon  of  the  public  character  of  railroads,  and  their  necessity  for  public 
nae,  hi  one  that  partakes  more  of  a  political  than  a  judicial  character,  and  rests 
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much.  If  oot  entirely.  In  the  aoimd  dltcretion-  of  the  Leglslatim ;  and  when  tiM 
polltieal  department  of  the  Ooremment  hat  recognized  the  public  character 
and  necessity  for  pnbUe  nse  of  any  partiealar  proposed  railroad.  Courts  will 
Tareiy,  If  ever,  in  a  proceeding  to  condemn  lands,  iaTSStlsata  and  dettrmtna 
this  preliminary  question. 

Under  the  general  Railroad  Law,  all  railroads  are  compelled  to  act  as  eonunan 
carriers  for /the  conveyance  of  all  passengers  and  property  that  may  come  to 
•  their  road  fsr  that  purpose. 

The  Courts  are  not  anthorised  to  condemn  lands  for  railroad  pnrposea,  vnlasa 
it  Is  shown  by  erldence  that  the  petitioners  have  endeaTored  to  contract  for 
the  purchase  of  the  same,  bat  have  been  onable^  to  do  so. 

Tilt  general  Railroad  Law  has  not  gtTen  to  any  company  organised  midor  It* 
the  right  to  condemn  or  ose  any  lands  owned  or  prerionsly  located  and  appro- 
priated for  railroad  purposes  by  another  railroad  company,  except  where  it 
may  be  necessary  for  one  railroad  to  cross  another.  Land  once  located  by  a 
company,  who  are  proceeding  In  good  faith  and  witli  reasonable  dUtgenos  te 
the  construction  of  thalr  road,  cannot  be  taken  from  it.  and  appcoprlalod  ^ 
another  company. 

Afpkal  from  the  District  Court,  Fourth  Jndidal  District^ 
Oontra  Coeta  County. 

The  facts  are  stated  in  the  opinion  of  the  Ooort 

John  B.  FeUan  and  /.  W.  Stephenson^  for  Defendants  and  In- 

tervenors,  Appellants. 

Pratt  (t  Clarke,  for  Respondents. 

GitooKKBy  J.  delivered  the  opinion  of  the  Oonrt— Oopb^  OL  J. 
and  NoRTOiTy  J.  concurring. 

This  is  a  proceeding  under  the  general  Railroad  Law  of  this 
State  to  condemn  land  for  railroad  purposes.  The  defendants  ap- 
peared and  filed  a  demurrer  to  the  petition  of  the  railroad  company, 
setting  up  various  grounds.  The  Court  sustained  the  demurrer  and 
allowed  the  plaintiffs  to  amend  their  petition  ^  and  the  granting 
leave  to  amend  is  now  assigned  as  error.  The  principal  grounds 
of  the  demurrer  were,  that  the  petition  did  not  state  that  the  land 
sought  to  be  acquired  was  necessary  for  the  purposes  of  the  com- 
pany ;  and  that  it  did  not  show  that  the  company  could  not  contract 
for  the  purchase  of  the  land.  It  is  insisted  that  these  averments 
were  essential  to  give  the  Court  jurisdiction  of  the  proceedings; 
that  the  Court  had  no  power  to  allow  the  plaintiffs  to  amend  their 
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petition ;  and  that  the  Court  could  not  acquire  jurisdiction  by  th^ 
amended  petition ;  and  that  it  was  the  duty  of  the  Court^  upon  sus- 
taining the  demurrer,  to  dismiss  the  proceeding.  Sec  23d  of  the 
general  Railroad  Law  of  1861,  under  which  these  proceedings  were 
prosecuted,  contains  this  provision :  ^'  If  such  company  cannot  con- 
tract for  the  purchase  of  any  real  estate,  or  any  right,  title,  or 
interest  therein,  necessary  for  any  of  the  purposes  aforesaid,  from 
the  person  or  persons  owning  the  same,  then  such  company  may 
acquire  the  same,  for  the  purposes  in  this  section  expressed,'  by 
means  of  the  special  proceedings  prescribed  in  this  act."  Under  a 
clause  of  the  same  character,  though  differently  worded,  it  was 
held,  by  this  Court,  that  the  perscMi  applying  for  a  condemnation 
must  have  first  sought  and  failed  to  buy  the  land  from  the  owner. 
(Gilmer  v.  Lime  Point,  19  Cal.  47.)  The  Legislature  of  1863 
Stat  1863,  613)  so  amended  Sec  23  of  the  general  Railroad 
Law  as  no  longer  to  make  this  inability  to  contract  a  condition  or 
r2:round  of  jurisdiction  in  proceedings  to  condemn  land.  The  power 
of  the  Legislature  to  declare  the  terms  and  conditions  upon  which 
such  proceedings  might  be  instituted,  was  fully  sustained  in  that 
ease. 

Sec  33  of  the  general  Railroad  Law  contains  this  proyision: 
'The  said  Court  or  Judge  may  make  all  such  orders  as  may  be 
necessary  or  proper  in  the  special  proceedings  provided  for  in  this 
act,  and  shall  cause  the  pleadings  and  proceeding  to  be  amended 
whenever  justice  shall  require  it  to  be  done,  and  shall  direct  the 
manner  of  the  service  of  all  orders  and  notices  not  herein  specially 
i)rovided  for."  It  is  clear  that  the  Court  had  full  power,  under 
this  provision,  to  grant  leave  to  the  plaintiffs  to  amend  their  peti- 
tion. The  mere  fact  that  the  matters  to  be  amended  related  to  the 
jurisdiction  of  the  Court  over  the  proceedings  can  make  no  differ- 
ence. The  power  to  cause  amendments  to  be  made  is  granted  in 
g^eral  terms,  unqualified  by  anything  which  would  justify  the 
Court  in  refusing  leave  to  amend  in  the  matters  objected  to  in  this 
sasa    This  point  is  therefore  overruled. 

It  is  next  objected  that  the  corporation,  plaintiffs  in  this  case,  are 
a  private  company,  incorporated  for  the  advancement  of  their  own 
private  enterprise  of  coal  mining,  and  not  as  common  carriers  for 
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the  public  convenienoe;  and  it  is  therefore  urged  that  they  have 
no  right  to  condemn  the  land  in  question,  and  that  the  Legislature 
has  no  power  to  authorize  them  to  take  private  property  for  such 
uses.  The  Constitution  contains  this  provision :  "  Nor  shall  private 
property  be  taken  for  public  use  without  just  compensation."  It  i? 
clear  that  the  Legislature  has  no  power  to  take  the  property  of  one* 
person  and  give  it  to  another,  nor  have  they  the  power  to  compel 
one  person  to  part  with  his  property  for  the  mere  private  use  or 
benefit  of  another.  It  is  equally  true  that  they  have  the  rigth  to 
take  private  property  for  public  use,  upon  paying  a  just  compensa- 
tion. At  the  commencement  of  the  construction  of  railroads  in 
the  United  States,  where  these  constitutional  provisions  exist,  onp 
question  much  discussed  was,  whether  the  use  of  land  for  railroad 
purposes  was  a  "public  use''  within  those  terms  as  used  in  th 
various  State  Constitutions,  so  that  the  Legislature  would  be  author- 
ized to  confer  upon  railroad  companies  the  power  of  taking  the  lanil 
from  the  owners,  upon  the  payment  of  a  just  compensation,  in  thi' 
mode  prescribed  by  the  various  railroad  charters.  It  is  unneces- 
sary to  refer  to  the  arguments  used  during  this  discussion ;  for  the 
question  has  been  fully  put  at  rest,  and  the  right  and  power  firmly 
established  by  numerous  decisions.  Kor  do  the  counsel  for  th:> 
appellants  question  the  general  result  of  these  decisions.  They, 
however,  contend  that  the  railroad  the  plaintiffs  are  about  con- 
structing is  not  of  such  a  character  as  entitles  them  to  take  the 
private  properly  of  other  persons  for  its  use  or  construction. 

On  the  twenty-ninth  day  of  April,  1861,  (Stat.  1861,  264), 
the  Legislature  passed  a  law  granting  the  railroad  franchise  in 
question  to  William  Fitzpatrick  and  others,  who  were  required 
therein  to  organize  themselves,  their  associates  and  assigns,  into  a 
corporation  under  the  Railroad  Corporation  Law.  It  granted  to 
them  the  right  of  way  over  the  lands  of  the  State,  and  authority 
to  construct  and  maintain  a  railroad,  with  the  necessary  branches, 
from  the  coal  mines  in  Contra  Costa  County,  through  what  is  known 
as  ^'  Eirker's  Pass,''  to  some  point  on  the  San  Joaquin  River  or 
Suisun  Bay  that  would  admit  of  the  delivery  of  the  road  freight 
directly  into  the  vessels  employed  in  its  water  transportation,  and 
t^e  riglit  to  construct  a  wharf  at  such  termination;  with  power  to 
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collect  such  tolls  and  wharfage  as  might  be  allowed  by  the  Board  of 
Snpervisors  of  Contra  Costa  Connty.  In  pursuance  of  this  statute, 
the  plaintiffs  were  organized  as  a  railroad  corporation  under  the 
general  Kailroad  Law  of  1861 ;  and  they  by  that^  assumed,  and  are 
bound  to  perform  all  the  duties  and  obligations  imposed  upon  and 
required  of  other  railroad  corporations  organized  in  this  State.  The 
necessity  of  the  plaintiffs'  railroad  for  public  use  is  not  only  as  fully 
established  as  that  of  any  other  railroad  built  by  a  corporation 
organized  under  the  general  Bailroad  Law,  but  its  public  character 
has  received  a  special  recognition  by  the  passage  of  the  special 
law  above  referred  to.  If  the  inquiry,  whether  the  road  is  of  "  pub- 
lic use/'  can  be  gone  into  in  the  present  case,  it  can*  in  that  of 
every  railroad  which  may  hereafter  be  constructed  in  the  State ; 
and  in  every  proceeding  to  condemn  land,  the  Courts  could  be  called 
upon  to  investigate  and  determine  this  preliminary  question.  Th(* 
question  is  one  that  partakes  more  of  a  political  than  a  judicial 
character.  It  therefore  rests  much,  if  not  entirely,  in  the  sound 
discretion  of  the  Legislature.  (Oilmer  v.  Lime  Point j  18  Cal. 
251,252.)  It  is  their  duty  to  define  what  kind  of  railroads  shall 
be  deemed  of  such  a  public  character  as  to  entitle  them  to  take 
private  property  for  the  use  of  the  road.  There  may  possibly  occur 
cases  in  which  it  might  be  the  duty  of  the  Courts  to  interfere  to 
prevent  the  rights  of  private  ownership  of  property  from  being 
invaded,  under  the  pretense  of  an  appropriation  for  public  use ;  but 
we  do  not  deem  the  present  a  case  of  that  kind. 

It  is  objected  that  the  Act  of  1861  does  not  make  it  obliga- 
tory upon  a  company  formed  under  it  to  act  as  a  common  carrier 
for  the  expeditious  conveyance  of  passengers  and  property,  or  make 
it  a  condition  that  the  railroad  shall  be  constructed  between  points 
of  Gcnamercial  importance,  so  that  they  can  be  used  by  the  public  as 
common  carriers.  And  it  is  urged  that  the  plaintiffs  are  construct- 
ing a  railroad  from  a  ooal  mine  in  the  mountains  through  a  deso- 
late region  to  navigable  waters,  to  enable  it  to  get  ooal  ready  to 
market;  that  this  is  a  mere  private  use;  and  therefore  they  have 
no  right  to  appropriate  the  property  of  others  to  its  purposes  with- 
out their  consent.  The  forty-fifth  section  of  the  general  Railroad 
Law  of  1861  provides  that,  '*  Every  such  company  shall  start  and 
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run  their  cars  for  the  transportation  of  persons  and  properly,  at  such 
regular  times  as  they  shall  fix  hy  public  notice,  and  shall  furnish  suf- 
ficient acoonunodations  for  the  transportation  of  all  such  passengers 
and  property  as  shall,  within  a  reasonable  time  previous  thereto, 
offer,  or  be  offered,  for  transportation,  at  the  place  of  starting, 
and  the  junction  of  other  railroads,  and  at  siding  and  stopping 
places,  established  for  receiving  and  discharging  way  passengers 
and  frienght;  and  shall  take,  transport,  and  discharge  such  passen- 
gers and  property  at,  from,  and  to  such  places,  on  the  due  payment 
of  tolls,  freight,  or  fare  therefor."  And  Sec  46  provides  that, 
"in  case  of  refusal  by  such  company  or  their  agents  so  to  take  and 
transport  any  passengers  or  property,  or  to  deliver  the  same  at  the 
regular  appointed  places,  such  company  shall  pay  to  the  party 
aggrieved  all  damages  which  shall  be  sustained  thereby,  with  costs 
of  suit."  The  plaintiffs,  in  common  with  other  railroad  companies 
organized  under  this  act,  are  bound  by  these  provisions,  which  piakes 
it  obligatory  upon  them  to  act  as  common  carriers  for  the  convey- 
ance of  all  passengers  and  property  that  may  come  to  their  road  for 
that  purpose.  The  fact  that  their  road  does  not  connect  points  of 
present  commercial  importance  cannot  affect  the  rights  of  the  plaint- 
iffs. Railroads  often  make  commercial  points  by  their  construction, 
and  a  large  and  cheap  supply  of  coal  brought  to  a  point  connected 
with  water  navigation,  is  one  of  the  great  necessities  of  the  State, 
and  a  matter  in  which  the  whole  State  is  interested.  If  we  were 
to  enter  into  an  investigation  to  determine  what  point  were  of  suf- 
ficient "commercial  importance"  to  justify  the  construction  of 
railroads,  we  would  find  ourselves  engaged  in  a  difficult  field,  with 
very  little  to  guide  us. 

The  plaintiffs,  by  their  amended  petition,  all^e  that  they  have 
endeavored  to  contract  with  the  parties  claiming  the  land  sought  to 
be  acquired  for  the  use  of  the  railroad ;  and  that  they  cannot  con- 
tract for  the  purchase  thereof;  which  averment  is  denied  by  the 
defendants  in  their  answer  filed  to  the  amended  petition.  At  the 
trial,  the  plaintiffs  called  one  Cutter,  as  a  witness,  to  prove  this 
averment ;  who  merely  testified  that,  as  agent  of  the  company,  he  had 
endeavored  to  contract  with  one  of  the  defendants,  Pioche,  for  that 
portion  included  in  the  "Kew  York  Bancho/'  but  showing  no 
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attempt  to  contract  with  any  other  of  the  defendants.  The  defend- 
ants contend  that  the  proof  was  insufficient  to  sn&tain  the  all^a- 
tion  of  the  amended  petition  upon  this  point,  or  to  show  that  the 
plaintiffs  were  entitled^  under  the  law,  to  institute  these  proceedings 
to  oondemn  the  land.  On  the  other  hand,  the  plaintiffs  insist  that 
the  ayerment  was  unnecessary  and  immaterial,  and  therefore  not 
necttsaty  to  he  proved ;  becaiise  Sec  24  of  the  general  Bailroad  Law 
prescrihee  what  the  petition  shall  set  forth ;  and  this  averment  is 
not  among  thenu  Although  this  averment  is  not,  apparently,  re- 
quired by  Sec  24,  yet  it  is  clear  that  the  right  of  the  plaintiffs  to 
institute  these  special  proceedings  depends,  under  Sec.  28  as  it  stood 
before  the  amendment  of  1868,  upon  the  fact  that  they  could  not 
contract  for  the  purchase  of  the  land  sou^t  to  be  condemned.  It 
was  necessary,  therefore,  to  aver  and  prove  this  fact,  to  give  the 
Court  jurisdiction  of  the  case.  There  was  no  evidence  of  any  at- 
tempt to  contract  with  any  of  the  defendants  except  Pioche ;  and 
the  Court  therefore  had  no  authority  to  take  any  action  in  the  case 
esoept  against  hinu  {CHImer  v.  Lime  Point,  19  CaL  47;  Gilbert 
V.  Columbia  T.  Co.,  8  Johns.  Cas.  107;  Adams  v.  Saratoga  & 
WaA.  B.  B.  Co.,  10  N.  T.  828.) 

It  appears  that  Cutter,  the  witness  who  testified  upon  this  mat- 
ter, was  one  of  the  stockholders  of  the  corporation  plaintiff,  and  the 
defendants  objected  to  his  testifying,  on  that  ground;  but  the 
Court  overruled  the  objection,  and  this  is  assigned  as  error.  It 
has  heeaa,  settled  by  several  decisions  of  this  Court,  that  stockholders 
of  a  corporation  are  not  competent  witnesses  on  behalf  of  the  cor- 
poratioii.  (Mokelumne  HiU  Canal  Co.  v.  Woodbury,  14  Cal.  265 ; 
UcAtdey  v.  TorTc  Mining  Co.,  6  Id.  80 ;  Wolf  v.  8t.  Louis  Inde- 
pendent Water  Co.,  15  Id.  319.)  It  is  imnecessary  to  determine 
whether  the  witness  was  admissible  under  Sec  422  of  the  Practice 
Acty  as  amended  in  1861,  as  no  notice  of  the  intention  to  examine 
him  was  given,  as  required  by  that  act.  The  Court  therefore  erred 
in  overruling  the  defendants'  objection  to  this  witness. 

While  these  proceedings  were  pending  in  the  District  Court,  the 
^ICount  Diablo  Eailroad  Company"  filed  their  petition  of  inter- 
Tention,  averring  that  they  were  duly  organized  as  a  corporation  on 
the  thirteenth  day  of  July,  1861,  under  the  general  Bailroad  Law 
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of  that  year,  for  the  purpose  of  confitructmg  a  railroad  from  the  San 
J  oaquin  Biyer,  at  a  place  known  as  New  York,  to  the  ooal  mines  in 
the  hills  back  of  that  place ;  that  they  had  located  their  line  and 
filed  a  map  thereof  in  the  County  Beoorder's  office  on  the  thir- 
teenth day  of  July,  1861 ;  that  they  hold  and  own  a  certain  strip 
of  land  over  which  their  railroad  is  located,  and  which  is  necessary 
for  the  use  of  their  road,  describing  it;  that  the  greater  part  of  the 
route  proposed  by  the  plaintiffs  for  their  railroad  is  within  and  a 
part  of  the  tract  thus  acquired  by  them  for  the  purposes  of  its  said 
road;  and  that  the  acquisition  of  the  land  set  forth  in  plaintiff's 
petition,  would  interfere  with  and  destroy  the  line  of  road  laid  out 
by  them.  It  seems  that  there  is  a  narrow  pass,  known  as  ^^  Eirker's 
Pass,"  through  which  both  of  the  lines  of  these  two  railroad  com- 
panies are  located,  and  it  is  difficult  if  not  impossible  for  strips  of 
land  of  the  width  prescribed  by  the  Bailroad  Act  to  be  located  in 
this  pass,  so  as  that  both  roads  could  be  constructed  therein,  without 
interfering  with  or  running  over  a  portion  of  the  same  land  located 
by  both  companies.  The  general  Bailroad  Law  of  this  State  has 
conferred  no  exclusive  right  upon  any  company  organized  under  it 
to  construct  its  road  between  any  points  in  the  State.  Nor  has  it 
given  to  any  company  the  right  to  condemn  or  use  any  lands  owned 
or  previously  located  and  appropriated  by  another  railroad  com- 
pany, except  where  it  may  be  necessary  for  one  railroad  to  cross  an- 
other. Thus  it  is  clear  that  one  railroad  company  cannot  locate  its 
line  along  or  upon  the  previously  located  line  of  another  company, 
nor  can  it  condemn  or  appropriate  land  along  or  upon  the  previously 
located  line  of  another  railroad  company,  except,  as  before  stated, 
where  it  may  be  necessary  for  one  railroad  to  cross  another.  Land 
once  located  by  a  company,  who  are  proceeding,  in  good  faith  and 
with  reasonable  diligence,  in  the  construction  of  their  road,  cannot 
be  taken  from  it  under  these  proceedings,  and  appropriated  by 
another  company  for  railroad  purposes.  By  its  priority  of  location 
and  appropriation,  the  first  company  locating  its  line  acquires  a 
vested  right  to  its  line  of  road,  and  the  land  necessary  for  its  con- 
struction, as  prescribed  by  the  Bailroad  Law,  of  which  it  cannot  be 
divested  by  another  company  who  seek  to  appropriate  the  land  to 
the  same  use.    The  next  question  is,  which  of  these  two  companies 
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fiiBt  located  their  line  of  railroad  in  this  narrow  pass,  or  at  any 
other  place  where  they  interfere  with  each  other?  This  question 
we  are  unable  to  determine  from  the  record  before  us ;  and  as  the 
case  will  have  to  go  back  for  a  new  trial,  it  can  be  determined  by 
the  Court  below  upon  such  evidence  as  may  be  brought  before  it> 
in  accordance  with  the  principles  laid  down  in  this  opinion* 

The  order  of  the  Court  below,  appointing  Commissioners  to 
ascertain  and  assess  the  compensation  to  be  paid  for  the  land 
sought  to  be  appropriated  by  the  plaintiffs,  is  set  aside  and  re- 
versed, and  the  case  is  remanded  for  a  new  trial. 


GALLAGHER  v.  WILLIAMSON. 

WHBr  piuyeiti  whleh  hai  been  lold  is  afterwards  lerled  npon  and  sold  imd<fir  an 
executlflfD  hf  a  creditor  of  the  Tendor,  and  tutt  Is  brought  by  the  yendee  to 
reeow  daauises  for  the  alleged  wrongful  taking,  and  the  defense  Is,  that  the 
sale  was  suide  to  defraud  creditors,  and  that  there  was  no  immediate  dallTtrj 
or  contlnnons  change  of  posBeBsion,  the  statementB  of  the  yendor,  whether 
■ade  before  or  after  the  sale,  are  competent  evidence  to  prove*  the  fraud  as 
sgaiBst  him.  Whsther  the  statsmsnts  of  the  vendor  are  erldence  against  ths 
vendee  depends  on  drenmstances.  If  made  before  the  sale  is  completed,  they 
are  evidence  against  the  vendee. 

Ooafldetitlal  communications  made  by  a  client,  to  an  attorney,  respecting  the 
1r**— ■  he  Is  employed  to  transact,  are  privileged,  and  the  attorney  cannot  be 
compcUed  to  disclose  them.  But  statements  made  by  the  client,  to  other 
persons  at  the  time,  or  by  other  persons  to  him,  are  not  thus  prlTlIeged,  and 
the  attorney  is  bound  to  disclose  them  the  same  as  any  other  witness. 

On  Ike  trial,  this  interrogatory  was  put  to  a  witness :  **  Did  you  see  any  difference 
in  tbe  appearance  or  management  of  things  after  the  sale,  from  that  before 
the  sale,  of  the  stage  and  horses  to  plaintiff?" 

ff6id»  to  lie  a  proper  question,  and  not  objectionable  In  cases  of  this  character. 

Wkere  a  Court  instrueta  a  Jury  upon  what  state  of  facts  they  may  find  a  verdict 
for  a  party,  the  instruction  should  include  all  the  facts  in  controversy  material 
to  the  right  of  plaintiff,  or  defense  of  defendant 

Appsai.  from  the  District  Conrt,  Seventh  Judicial  District, 
Solano  Connty. 

The  facts  are  stated  in  the  opinion  of  the  Conrt 

The  plaintiff  recovered  judgment  in  the  Court  below  against  the 
defendant^  Williamson,  and  he  appealed. 
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John  Carrey,  for  Appellant 

WiUiams  dk  Thomion,  for  Bespondenti 

Cbocker,  J.  delivered  the  (pinion  of  the  Court— Copb,  0.  J. 
and  KoBTOir,  J.  concurring. 

This  is  an  action  to  recoTer  damages  for  the  alleged  taking  of  a 
stage-coachy  horses^  and  harness,  by  the  defendant  from  the  plaint- 
iff. It  appears  that  Patrick  Ghallagher,  the  plaintiff^s  brother,  was 
formerly  the  owner  of  the  property  in  controversy;  and  becoming 
embarrassed  and  insolvent,  he  executed  a  bill  of  sale  to  the  plaint- 
iff, at  the  request  of  a  sister,  Mrs.  Griblin,  dated  August  20th, 
1861,  to  secure,  or  in  payment  of,  a  debt  due  from  Patrick  to  the 
plaintiff.  At  that  time,  Patrick  was  indebted  to  the  defendant, 
Williamson,  who  commenced  an  action  thereon  a  few  days  after- 
wards; and  on  the  sixteenth  day  of  September,  recovered  judg- 
ment thereon,  for  $1,104:,58  and  costs;  on  which  judgment  an 
execution  issued,  which  was  duly  levied  upon  the  property  in  ques- 
tion, and  the  same  was  afterwards  sold  on  the  execution.  These 
acts  constitute  the  alleged  taking.  The  defendant  contended  that 
the  sale  to  the  plaintiff  was  made  to  defraud  the  creditors  of  Pat- 
rick Gallagher,  of  whom  he  was  one,  and  that  there  was  no  imme- 
diate delivery  or  continuous  possession  in  the  plaintiff  within  the 
Statute  of  Frauds;  and  that  the  sale  was  therefore  void  as  to  him. 

It  seems  the  bill  of  sale  was  made  in  the  night  time  of  August 
29th,  in  the  absence  of  the  plaintiff — ^the  contract  on  his  behalf  be- 
ing made  by  Mrs.  Giblin,  who  acted  as  his  agent.  At  the  trial,  one 
Lay  was  called  as  a  witness  for  the  defendant,  and  testified  that  he 
had  a  conversation  with  Patrick  Gallagher  the  next  morning,  to 
wit:  August  30th,  about  the  transaction,  in  which  the  latter  told 
him  the  purpose  for  which  the  bill  of  sale  had  been  made.  He 
was  then  asked  to  state  what  he  told  him  upon  the  subject;  to 
which  the  plaintiff  objected;  that  such  statements  were  mere  hear- 
say, and  they  were  made  after  the  bill  of  sale  was  executed.  The 
Court  sustained  the  objection,  and  this  is  assigned  as  error.  The 
Court  clearly  erred  in  its  ruling  on  this  point.  The  defendants  had 
an  undoubted  right  to  prove  that  the  vendor  made  this  bill  of  sale 
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for  the  purpose  of  defrauding  his  creditors;  and  his  statements 
upon  the  subject,  whether  made  before  or  after  the  execution  of 
the  bill  of  sale,  were  competent  evidence  to  prove  that  fact,  as 
against  him.  Whether  such  statements  were  evidence  against  the 
vendee,  depends  upon  circumstances.  The  defendant  insists,  that 
at  the  time  this  conversation  occurred,  the  sale  had  not  been  com* 
pleted;  that  Mrs.  Giblin  had  no  authority  from  the  plaintiff  to 
make  the  contract;  and  he  did  not,  until  afterward,  know  of  the 
sale  to  him,  or  ratify  it*  If  these  statements  were  made  to  the 
witness  before  the  sale  was  in  fact  completed,  they  were  admissible 
in  evidence  against  the  plaintiff,  as  statements  made  by  the  vendor 
before  he  had  finally  parted  with  his  title  to  the  property;  and 
whether  they  were  thus  made  was  a  question  for  the  jury  to  de- 
termine from  all  the  evidence. 

It  appears  that  Mrs.  Giblin  employed  one  Currier,  an  attomej 
at  law,  to  draw  up  a  bill  of  sale,  and  they  went  to  the  office  of  one 
Woods  for  that  purpose.  The  defendant  called  Currier  as  a  wit- 
ness, and  asked  him  this  question :  ^^  Did  you  hear  Mrs.  Gilbin  say, 
when  you  went  to  the  office  of  Squire  Woods,  on  the  night  of  Au- 
gust 29th,  1861,  that  she  had  no  authority  from  plaintiff  to  trans- 
act the  business  for  him,  of  which  she  has  testified  on  this  trial  ?  " 
The  plaintiff  objected  that  it  was  a  privileged  communication  made 
to  the  witness  as  an  attorney,  and  therefore  he  could  not  disclose  it ; 
the  Court  sustained  the  objection,  and  this  is  assigned  for  error. 
Other  questions  were  also  put  to  this  witness  respecting  the  conver- 
sations between  the  vendor,  Mrs.  Giblin,  and  other  persons  present 
St  the  time  of  the  transaction,  relating  to  the  object  and  design  of 
the  parties  in  making  the  bill  of  sale,  which  were  excluded  by  the 
Court  upon  th€  same  objection.  It  appears  that  Mrs.  Giblin  em- 
ployed the  attorney,  and  she  was  therefore  his  client  so  far  as  relates 
to  this  transaction.  The  rule  is  well  settled,  that  the  confidential 
counselor,  solicitor,  or  attorney  of  the  party  cannot  be  compelled  to 
disclose  communications  made  to  him  in  that  capacity.  (Lands- 
herger  v.  Oorkam,  5  Cal.  450).  But  this  rule  does  not  extend  to 
any  facts  within  his  knowledge,  or  information  acquired  by  him  in 
any  other  way  than  by  such  confidential  communications  of  the 
eUenL    (HunterY.Walson,12  C9li77.)    It  follows  that  all  state- 
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much,  if  not  entirely.  In  the  tonnd  dlicretlon<  of  the  Leglslatara ;  and  when  tbi 
political  department  of  the  Goremment  hai  recognized  the  public  character 
and  necessity  for  public  use  of  any  particular  proposed  railroad.  Courts  will 
rarel^,  if  ever,  tn  a  proceeding  to  condemn  lands,  tnTSsUgats  and  determlaa 
this  preliminary  question. 

Under  the  general  Railroad  Law,  all  railroads  are  compelled  to  act  as  eommoii 
carriers  for /the  conveyance  of  all  passengers  and  property  tliat  may  come  to 
•  their  road  far  that  purpose. 

The  Courts  are  not  authorised  to  condemn  lands  for  railroad  purposes,  mil6M 
tt  Is  shown  by  erldence  that  the  petitioners  have  endeavored  to  contract  for 
the  purchase  of  the  same,  but  have  been  unable  to  do  so. 

Tbe  general  Ballroad  Law  has  not  given  to  any  company  organised  imdsr  tt» 
the  right  to  condemn  or  use  any  lands  owned  or  previously  located  and  appro- 
priated for  railroad  purposes  by  another  railroad  company,  except  where  It 
may  be  necessary  for  one  railroad  to  cross  snother.  Land  once  located  by  a 
company,  who  are  proceeding  In  good  faith  and  wltli  reasonable  diligence  lA 
the  construction  of  their  road,  cannot  be  taken  from  It-  and  appropriated  lij 
another  company. 

Appsal  from  the  District  Oourt,  Fourtih  Jndidal  Difltrict, 
Contra  Ooeta  County. 

The  facts  are  stated  in  the  opinion  of  the  Ooort 

John  B.  FeUcn  and  7.  W.  Stephenson^  tor  Defendants  and  In- 
tervenorsy  Appellants. 

Pratt  dc  Clarke,  for  Respondents. 

CjtooK£By  J.  delivered  the  opinion  of  the  Court — Copb^  OL  J. 
and  NoHTOi^y  J.  concurring. 

This  is  a  proceeding  under  the  general  Railroad  Law  of  this 
State  to  condemn  land  for  railroad  purposes.  The  defendants  ap- 
peared and  filed  a  demurrer  to  the  petition  of  the  railroad  company, 
setting  up  various  grounds.  The  Court  sustained  the  demurrer  and 
allowed  the  plaintiffs  to  amend  their  petition  j  and  the  granting 
leave  to  amend  is  now  assigned  as  error.  The  principal  grounds 
of  the  demurrer  were,  that  the  petition  did  not  state  that  the  land 
sought  to  be  acquired  was  necessary  for  the  purposes  of  the  com- 
pany ;  and  that  it  did  not  show  that  the  company  could  not  contract 
for  the  purchase  of  the  land.  It  is  insisted  that  these  averments 
were  essential  to  give  the  Court  jurisdiction  of  the  proceedings; 
that  the  Court  had  no  power  to  allow  the  plaintiffs  to  amend  tlieir 
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petition;  and  tbat  the  Court  could  not  acquire  jurisdiction  by  the 
amended  petition ;  and  that  it  was  the  duty  of  the  Court^  upon  sua- 
taining  the  demurrer,  to  dismiss  the  proceeding.  Sec.  23d  of  the 
general  Railroad  Law  of  1861,  under  which  these  proceedings  were 
prosecuted,  contains  this  provision :  ^^  If  such  company  cannot  con- 
tract for  the  purchase  of  any  real  estate,  or  any  right,  title,  or 
interest  therein,  necessary  for  any  of  the  purposes  aforesaid,  from 
the  person  or  persons  owning  the  same,  then  such  company  may 
acquire  the  same,  for  the  purposes  in  this  section  expressed,'  by 
means  of  the  special  proceedings  prescribed  in  this  act."  Under  a 
clause  of  the  same  character,  though  differently  worded,  it  was 
held,  by  this  Court,  that  the  person  applying  for  a  condemnation 
must  have  first  sought  and  failed  to  buy  the  land  from  the  owner. 
Gilmer  v.  Lime  Poini,  19  Cal.  47.)  The  Legislature  of  1863 
•  Stat  1863,  613)  so  amended  Sec  23  of  the  general  Eailroad 
Law  as  no  longer  to  make  this  inability  to  contract  a  condition  or 
^^round  of  jurisdiction  in  proceedings  to  condemn  land.  The  power 
«^f  the  Legislature  to  declare  the  terms  and  conditions  up(m  which 
^uch  proceedings  might  be  instituted,  was  fully  sustained  in  that 
case. 

Sec  33  of  the  general  Eailroad  Law  contains  this  proTision: 
'  The  said  Court  or  Judge  may  make  all  such  orders  as  may  be 
necessary  or  proper  in  the  special  proceedings  provided  for  in  this 
act,  and  shall  cause  the  pleadings  and  proceeding  to  be  amended 
vhenever  justice  shall  require  it  to  be  done,  and  shall  direct  the 
liianner  of  the  service  of  all  orders  and  notices  not  herein  specially 
i)rovided  for."  It  is  clear  that  the  Court  had  full  power,  under 
this  provision,  to  grant  leave  to  the  plaintiffs  to  amend  their  peti- 
tion. The  mere  fact  that  the  matters  to  be  amended  related  to  the 
inrisdiction  of  the  Court  over  the  proceedings  can  make  no  differ- 
ence The  power  to  cause  amendments  to  be  made  is  granted  in 
general  terms,  unqualified  by  anything  which  would  justify  the 
Court  in  refusing  leave  to  amend  in  the  matters  objected  to  in  this 
^asc    This  point  is  therefore  overruled. 

It  18  aext  objected  that  the  corporation,  plaintiffs  in  this  case,  are 
a  private  company,  incorporated  for  the  advancement  of  their  own 
private  raiterprise  of  coal  mining,  and  not  as  commoa  carriers  for 
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of  O^Connell,  but  it  was  refused  by  the  Court.  In  August,  1S62, 
Tevis  recovered  judgment  in  that  action  for  the  restitution  of  the 
premises,  from  which  Calderwood  caused  an  appeal  to  be  taken  to 
this  Court,  which  was  dismissed  on  the  ground  that  the  sureties  in 
the  undertaking,  on  appeal,  had  been  excepted  to,  and  had  not  jus- 
tified according  to  law.'  (21  Cal.  512.)  Before  the  judgment  in 
Tevis  V.  O'Connell  was  rendered,  and  while  that  action  was  still 
pending  in  the  District  Court,  Calderwood  commenced  the  preseat 
action,  having  obtained  the  possession  from  O'Connell,  alleging  that 
he  had  the  title  to  the  premises,  and  was  in  possession;  and  that 
Tevis  set  up  a  false  claim  of  title  thereto.  The  case  came  on  for 
trial  in  December,  1862,  and  Tevis  recovered  judgment,  from 
which,  and  from  an  order  denying  a  new  trial,  the  plaintiff  prose- 
cutes this  appeal. 

One  of  the  defendants,  Marye^  answered  the  complaint,  denying 
the  plaintiff's  title,  and  averring  that  the  legal  title  was  vested  in 
Tevis,  and  that  he,  Marye,  was  the  owner  of  the  equitable  title  to 
the  one-half  of  the  premises.  To  this  answer,  the  plaintiff  de- 
murred, on  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  defense.  It  appears  that  the  demurrer  had  not  been 
submitted  or  disposed  of  when  the  case  was  tried.  The  plaintiff 
contends  that  it  was  an  irregularity  to  try  the  case  while  this 
demurrer  was  pending,  such  as  entitles  him  to  have  the  judgment 
set  aside  and  a  new  trial  granted.  He  refers  to  the  case  of  Hestres 
V.  Clemenls  (21  Cal.  425),  in  support  of  this  point.  In  that  case, 
the  demurrer  was  to  the  complaint,  and  the  decision  was  evidently 
founded  upon  Sec.  155  of  the  Practice  Act,  which  provides  that 
'^  when  there  are  issues  both  of  law  and  fact  to  the  same  complami, 
the  issues  of  law  shall  be  first  disposed  of."  The  present  case  does 
not,  however,  come  directly  within  the  provisions  of  that  section, 
as  the  demurrer  was  not  to  the  complaint,  but  to  one  of  the 
answers.  The  objection  was  not  raised  at  the  time  of  the  trial ;  in 
fact,  the  plaintiff  failed  to  appear  or  to  prosecute  his  action  at  the 
time  set  for  trial.  At  most,  it  was  but  an  irregularity ;  and  in  this 
case  we  cannot  see  that  the  plaintiff  has  thereby  been  "  prevented 
from  having  a  fair  trial,"  to  bring  his  case  within  the  first  clause  of 
Seo.  193  of  the  Practice  Act    Kor  has  he  suffered  any  injustice 
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from  it,  to  justify  a  new  trial  on  this  ground.  (Sannichsen  v. 
Brown,  5  Cal.  57 ;  Johnson  v.  8epulveda,  Id.  151 ;  Paige  v.  O'Neal, 
12  Id.  493 ;  Broadus  v.  Nelson,  16  Id,  79.)  This  objection  is 
therefore  overruled. 

It  is  objected  that,  as  the  judgment  in  Tevis  v.  O'Cormell  was 
not  rendered  until  after  the  present  action  was  commenced,  there- 
fore the  Court  erred  in  admitting  it  in  evidence.  The  action  in 
which  that  judgment  was  rendered  was  pending  at  the  time  this 
action  was  commenced;  and  the  right  and  title  of  the  defendant 
Tevis,  established  by  it,  were  vested  in  the  latter  before  this  action 
vas  instituted.  A  notice  of  lis  pendens  having  been  duly  filed,  and 
the  plaintiff  having  purchased  from  the  defendant  therein  while 
Aat  action  was  pending^  and  after  the  notice  was  filed,  is  bound 
and  estopped  by  the  judgment  therein,  when  rendered,  equally 
with  the  defendant  O'Connell.  The  mere  iact  that  that  judgment 
was  not  rendered  until  after  the  commencement  of  this  action,  can- 
not affect  its  conclusiveness  and  binding  effect  The  pendency  of 
that  action  was  plead  by  the  defendant  Tevis,  in  abatement  of  this 
suit;  and  it  was  perfectly  proper  for  him  to  show  that  that  action 
had  been  finally  adjudicated  in  his  favor. 

The  next  point  is,  that  the  premises  were  claimed  as  a  homestead 
by  O'Connell  and  his  wife ;  that  the  plaintiff  purchased  this  home* 
rtead  right  and  interest,  and  obtained  a  conveyance  thereof,  executed 
by  CConnell  and  his  wife;  and  that  this  homestead  right  is  not 
barred  or  concluded  by  the  judgment  in  Tevis  y.  0'(7onn«n,  because 
the  wife  was  not  made  a  party  to  that  action.  The  mere  possession 
and  use  of  premises  as  a  homestead  does  not  of  iteelf  create  any 
bterest  in  the  property,  when  the  parties  claiming  the  homestead, 
in  fact,  have  no  title  or  estate  therein.  They  are  but  trespassers 
npon  the  property  of  another.  And  in  such  cases  it  is  not  necessary 
to  make  the  wife  a  party  to  an  action  founded  upon  such  trespass. 
The  trespass  ih  the  act  of  the  husband,  and  not  of  the  wife,  and 
therefore  he  is  the  proper  party.  It  follows,  that  a  judgment 
a^inst  him,  in  such  action,  is  conclusive* upon  him,  and  all  persons 
claiming  under  him.  This  point,  therefore,  is  not  well  taken.  The 
plaintiff  raises  several  other  quesfions,  but  as  they  are  destitute  of 
merits,  and  unimportant,  it  is  not  necessary  to  refer  to  them. 

The  jndfirment  is  affirmed. 

Vol.  XXIII.— 22 
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Wrkbs  the  pleadingi  are  Terlfled,  and  tha  anawar  In  responaa  lo  a  material  alle- 
gation of  the  complaint  denlea  the  aame  npon  information  and  belief,  the 
denial  la  inanfflclent 

If  the  answer  merely  denies  the  conclnsions  of  law  resulting  from  the  fkcts  aver- 
red in  the  complaint,  it  la  inanffldent  to  raise  an  iaane,  and  the  faeta  are 
deemed  admitted. 

App£ai<  from  tbe  District  Court,  Thirteenth  Judicial  District^ 
Merced  County. 

The  facts  are  stated  in  the  opinion  of  the  Cooit 

Coif  roth  A  Bpaidding,  for  Appellant 

H.  H.  Hartley,  for  Respondent 

Cbockex,  J.  delivered  the  opinion  of  the  Court — Nobtov,  J. 

concurring. 

This  is  an  action  brought  by  an  owner  of  a  ferry  to  restrain  the 
defendant  from  obstructing  a  public  highway  leading  to  it  The 
cause  was  submitted  upon  the  complaint  and  answer^  and  a  decree 
rendered  granting  a  perpetual  injunction.  The  appellant  contends 
that  all  the  material  allegations  of  the  complaint  were  denied  by 
the  answer,  and  therefore  the  Court  erred  in  rendering  judgment 
against  him.  An  examination  of  the  pleadings  shows  that  the 
defendant,  in  answer  to  an  averment  in  the  complaint  that  the 
Board  of  Supervisors,  on  a  certain  day,  made  a  certain  order  estab- 
lishing a  certain  road,  denies,  upon  information  and  belief,  that  the 
Court  of  Sessions  established  or  opened  a  road,  as  averred  in  the 
complaint,  which  is  dearly  insufficient  Many  of  the  denials  fol- 
low the  language  of  the  complaint  literally,  in  such  a  way  as  to 
render  them  insufficient  to  raise  issues,  where  the  pleadings  are 
verified  as  in  this  case.  The  complaint  also  avers  that  the  Board 
of  Supervisors  of  the  county,  in  October,  1856,  made  an  order 
declaring  the  road  in  question  a  public  highway;  and  the  answer 
merely  denies  that  the  road  became  a  pubUc  highway  in  the  man- 
ner presci*ibed  by  law,  which  is  clearly  insufficient     Hie  whole 
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answer  is  evasive,  and  tlie  material  facts  to  sustain  the  plaintiffs 
action  are  not  specifically  denied,  and  are  therefore  to  he  deemed 
admitted.    The  Court  helow  did  not  err  in  treating  the  answer  as 
insufficient  to  put  the  plaintiff  upon  his  proof* 
The  judgment  is  affirmed. 


VERZAN  V.  McGregor  a  ai 

alt  1%  that  tt  Is  for  the  Court  to  determine  all  qoestloBfl  relatlaf 
to  the  aimtarihUlty  of  erldenee;  hot  when  the  question  of  Ita  admlaslblUtj 
depcaSa  vpoB  the  dedalon  of  othep  qaeationa  of  fact,  such  ai  the  execution  of 
ft  eoatract  er  agreement,  and  the  testimony  Is  conflicting  as  to  whether  the 
histnunent  was  In  fact  executed  or  delivered,  it  ia  proper  to  submit  thia  gM»> 
tion  to  the  jury,  under  proper  instructions  from  the  Court. 

Where  the  party  offering  the  instrument,  makes  out  a  prima  facie  case  of  Its  exs- 
ctttlon,  the  other  party  should  not  he  allowed  to  introduce  counter  proof  he- 
fore  the  Inatmment  is  read  to  the  jnry. 

Parol  erldenee  is  admissible  when  tt  relates  to  the  execution  or  authenticity  of 
a  written  instrument,  or  to  iti  delivery,  or  whether  the  delivery  was  absolute 


Where  ft  writtan  agreement  is  signed  and  executed  by  the  parties,  and  at  the 
same  time  an  addition  ia  made  In  writing  upon  the  same  paper,  beneath  the 
signature,  which  additional  writing  Is  not  signed  by  either  of  the  parties  inde- 
pendent of  the  signatures  of  the  partiee  which  precede  It,  parol  evidence  may 
he  taitrodncod  to  show  whether  tha  parties  Intended  this  addltlen  to  form  a  part 
of  the  contract. 

OeCendanti  entered  Into  a  contract  with  the  Table  Mountain  Ditch  Co.  to  per- 
fonn  certain  labor  on  the  ditch  of  the  company.  The  contract  contained  many 
Btipnlationa ;  oae  of  which  waa,  that  if  the  work  waa  not  completed  by  a  cer- 
tala  time,  defendaata  ahould  forfeit  the  contract,  and  also  all  moneya  dne  on 
the  same :  1M4,  that  If  this  clause  in  the  contract  was  Inserted  under  a  mistake 
aa  la  tte  aaMNint  and  dUBcnlty  of  the  labor  to  be  performed.  It  was  void; 
aad  that  tt  did  not  deprive  defcndahta  of  the  benefit  of  the  other  clanaea  la 
the  agreement* 

If  Iha  pleadinga  are  under  oath,  and  the  replications  in  response  to  a  material 
avelsseftt  etf  the  aaawer  nndertake  to  deny,  by  sayhig  "  It  la  not  tnie,"  ete^ 
Am  wpMcatlan  la  avaalve  and  doea  not  fpedflcally  deny  tha  averment. 

AvFBAi.  from  the  District  Court,  Fifteenth  Judicial  Distriet, 
Butte  Ovuiil/* 

The  fioti  •!•  stated  in  the  opinion  of  the  Ooort 
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H.  0.  Beatty,  for  Appellant 

That  the  Court  was  the  proper  tribncal  to  determine  the  admis- 
flibility  of  the  memorandum,  I  refer  to  the  following  authority  2  (1 
QreenL  on  Ev.  Sec  49.)  In  equity,  time  ia  seldom  of  the  essence 
of  a  contract;  in  law,  it  generally  is,  unless  waiTed.  It  is  true, 
Courts  always,  to  prevent  injustice^  seize  on  slight  circumstances 
to  determine  that  time  is  waived^  And  to  prevent  a  parly  from 
sustaining  a  total  loss  -^  where  he  only  fails  in  time — the  Courts 
always  allow  an  action  in  assumpsit  (not  on  the  contract)  in  the 
qvantiim  meruit,  or  some  other  of  the  common  counts,  where  the 
defendant  has  accepted  the  work,  service^  material,  or  other  thing 
from  the  plaintiff,  whereby  he  has  actually  been  benefited;  but 
then  plaintiff  can  avail  himself  of  no  special  provision  of  a  written 
contract    (2  Parsons  <m  Cont  172.) 

8.  Rosenhaum,  for  Bespondents. 

Cbooksb,  J.  delivered  the  opinion  of  ^e  Oaart«--NoBTOH,  J. 
concTuring. 

This  is  an  action  to  recover  the  possession  of  a  ditch  or  euial 
psed  to  convey  water  for  mining  purposes.  The  ditch  was  originally 
owned  by  the  ^^  Table  Mountain  Ditch  Co.,''  and  had  been  sold 
under  a  judgment  and  execution  against  the  company,  and  pur- 
chased by  one  Bhodes,  and  by  him  conveyed  to  the  plaintiff.  The 
sale  to  Rhodes  was  made  on  the  sixteenth  day  of  April,  I860.  On 
the  twenty-ninth  day  of  May,  1859,  the  defendants  entered  into 
contract  with  the  company,  by  which  they  agreed  to  finish,  widen, 
deepen,  and  repair  the  ditch;  dig  a  tunnel,  and  erect  several 
flumes  connected  with  the  ditch ;  and  agreed  to  finish  the  waik  in 
November,  1859.  The  defendants  are  in  possession  of  the  prop- 
erty under  this  contract;  claiming  the  right  to  retain  the  possession 
until  they  are  paid  for  the  labor  done  on  the  work.  This  daim  of 
the  defendants  is  founded  upon  the  following  writing,  wUdi  is 
written  under  the  contract,  just  below  the  signatures  of  the  parties, 
but  is  not  signed  by  either  of  them,  independent  6t  the  sigiutiires 
to  the  contract  itself,  which  precede  it    It  is  as  followa:  ^  The 
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Table  Monniain  Ditch  Co.  agree  to  give  to  the  parties  of  the  first 
part,  the  right  of  way  for  digging  the  ditch.  And  the  parties  of 
the  second  part,  agreeing  to  give  the  parties  of  the  first  part  the 
ditch  as  security  till  the  whole  is  paid.  Also  agreeing  to  build  two 
sufficient  reservoirs  to  hold  water  from  said  ditch ;  one  at  the  end 
of  the  long  flume,  also  one  on  Table  Mountain.  Failing  to  bufld 
sach  reservoirs,  to  pay  interest  on  all  money  due  the  parties  of  the 
first  part" 

One  important  question  in  the  case  is^  whether  or  not  this  memo- 
randum forms  any  part  of  the  contract  between  the  parties.  On 
this  point  Nesbit  and  Saucier,  the  subscribing  witnesses,  whose 
names  are  subscribed  to  the  main  contract  above  thememorandum, 
were  examined  before  the  Court  Nesbit  testified  that  he  was 
present  when  the  contract  was  signed,  and  was  called  to  witness  it 
Several  hours  were  spent  in  discussing  it  Defendants  wished 
security  for  their  pay.  Tyre  (who  acted  for  the  company)  said  he 
was  willing  to  give  security  for  their  pay,  if  the  defendants  would 
give  security  for  finishing  thmr  work;  and  it  was  agreed  that  the 
defendants  should  give  security  for  the  performance  of  their  con- 
tract to  the  amount  of  five  hundred  dollars.  Tyre  then  wrote  the 
memorandum  as  security  for  the.  payment  on  the  contract,  and  the 
defendants  left  to  get  security  before  the  memorandum  was  signed; 
that  when  he  signed  as  a  subscribing  witness,  McGregor  was  on 
one  side  of  him  and  Tyre  on  the  other.  Witness  asked  why  the 
memorandum  was  not  signed.  Tyre  replied  that  the  memorandum 
had  nothing  to  do  with  the  contract;  and  McGregor  was  stand- 
ing by  his  side  at  the  time,  within  three  feet  of  him,  and  made 
no  response.  He  supposes  McGregor  must  have  heard  him  ask 
the  question.  The  memorandum  was  to  be  executed  conditionally; 
and  he  is  certain  defendants  so  understood  it  The  defendants 
refused  to  take  the  contract  unless  sectirity  was  given;  and  they 
said  they  would  give  security  to  the  company,  if  the  latter  would 
give  the  memorandum.  Nothing  was  said  about  the  memorandum 
when  the  contract  was  delivered. 

Saucier,  the  other  attesting  witness,  testified  that  he  was  present 
when  the  memorandum  was  written.  It  was  talked  over  for  an 
hour  or  more.    Tyre  wrote  the  memorandum  and  read  it,  and  both 
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parties  then  signed.  The  memorandum  seemed  to  make  the  con- 
tract satisfactory;  noticed  that  the  paper  "was  signed  above  the 
memorandum.  The  paper  was  ready  for  signing  before  the  memo- 
randum was  written.  It  was  read  as  a  part  of  the  contract.  The 
witness  thought  it  a  part  of  the  contract,  and  thinks  all  thought  so. 
He  did  not  hear  any  consultation  about  security.  Several  other 
witnesses,  including  McGregor,  one  of  the  defendants,  were  exam- 
ined  on  thia  point,  and  some  of  them  state  that  it  was  agreed  that 
it  was  written  as  a  mere  memorandum  until  the  defendants  gave 
security  in  the  amount  of  five  hundred  dollars,  and  then  to  be 
signed.  It  seems  that  the  defendants  never  gave  this  five  hundred 
dollars  security.  The  Court  below,  ofter  hearing  all  the  evidence 
upon  this  point,  held,  that  the  memorandum  formed  no  part  of  the  • 
contract,  and  excluded  it  from  the  jury;  but  afterwards,  upon  a 
statement  of  the  defendants,  that  they  claimed  that  the  acts  of  the 
company  were  a  fraud  upon  them  if  the  memorandum  was  ex- 
cluded, and  that  this  fraud  was  for  the  jury  to  determine,  the  Court 
permitted  it  to  be  read  to  the  jury  in  connection  with  the  parol 
evidence.  The  jury  found  a  general  verdict  for  the  defendants, 
and  also  a  special  verdict  upon  several  questions;  among  others, 
^^that  the  defendants  had  a  lien  and  possession  of  the  ditch  at^ 
security  for  the  payment  of  their  demands  for  labor  and  materials 
furnished  and  used  in  said  ditch,  tunnels,  and  fiumes,^  and  that 
Rhodes  and  the  plaintiff  had  notice  of  the  lien. 

The  first  question  to  determine  is,  whether  the  Court  erred  in 
submitting  the  contract  and  memorandum  together  to  the  jury. 
The  general  rule  is,  that  it  is  for  the  Court  to  determine  all  ques- 
tions relating  to  the  admissibility  of  evidence;  and  when  this  ques- 
tion of  admissibility  depends  upon  the  decision  of  other  questions 
of  fact,  such  as  the  execution  of  a  contract  or  agreement,  these 
preliminary  facts  are,  in  the  first  instance,  to  be  tried  by  the  Judge ; 
but  he  may,  at  his  discretion,  take  the  opinion  of  the  jury  upon 
them.  Often  these  preliminary  questions  are  mixed  questions  of 
law  and  fact;  or  the  evidence  may  be  conflicting  as  to  whether  the 
instrument  was  in  fact  executed  or  delivered  by  the  parties;  in 
which  case  it  is  proper  to  submit  the  question  to  the  jury  under 
proper  instructions  from  the  Court    It  is  enough  to  authorize  such 
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snbmissioii  to  the  jnrj  that  there  is  some  proof  of  the  facts  on 
which  the  right  to  admit  the  evidence  is  predicated.  (1  Greenl. 
Ev.  Sec.  49.)  It  is  often  the  case  that  the  maic  question  in  contro- 
versy is  the  execution  and  authenticity  of  the  instrument.  And 
the  rule  is,  that  if  there  he  no  evidence  of  authenticity,  the  instru- 
ment cannot  be  read  to  the  jury ;  but  if  there  be  any  fact  or  cir- 
cumstances tending  to  prove  the  authenticity  from  which  it  might 
be  presumed,  then  the  instrument  is  to  be  read  to  the  jury^  and  the 
question,  like  other  matters  of  fact,  is  for  their  decision.  (2  Phil- 
lips' Ev.,  C.  H.  &  E.*s  Notes,  508,  Note.)  And  when  a  prima 
facie  case  of  execution  has  once  been  made,  the  Court  is  not  to 
allow  the  other  party  to  adduce  counter  proof  before  the  instru- 
ment is  read,  and  thus  assume  to  take  the  question  from  the  jury. 
(Id.)  Testing  the  present  case  by  these  rules,  it  is  manifest  that 
die  Ciourt  erred  —  first,  in  permitting  the  plaintiff  to  introduce 
counter  proof  after  the  defendants  had  made  a  prima  facie  case  of 
execution;  second,  in  deciding  that  the  memorandum  formed  no 
part  of  the  contract  between  the  parties  after  such  prima  facie 
proof  had  been  made,  thus  taking  the  question  from  the  jury ;  but 
these  errors  were  corrected  by  afterwards  permitting  the  instru- 
ment to  be  read,  and  leaving  tiie  question  of  its  authenticity  to  the 
jury.  So  the  action  of  the  Court,  taken  as  a  whole,  forms  no 
ground  for  reversing  the  case. 

The  next  question  is,  whether  parol  evidence  was  admissible  to 
diow  that  the  memorandum  formed  part  of  the  contract  or  agree- 
ment of  the  parties.  As  a  general  ride,  parol  evidence  is  not  ad- 
missible when  it  relates  to  the  construction  to  be  given  to  a  written 
contract;  but  such  evidence  is  admissible  when  it  relates  to  the 
execution  or  authenticity  of  the  instrument,  or  to  its  delivery,  or 
whether  the  delivery  was  absolute  or  conditional.  In  such  cases 
the  execution  and  acts  of  delivery  being  mostly  a  matter  in  pais, 
oral  declarations  of  intentions  connected  with  the  execution  and  de- 
livery may  properly  came  in  as  part  of  the  res  gestcs.  (2  Phillips' 
Ev.,  C.  H.  &  E.'s  Notes,  754.)  On  this  point,  the  case  of  Heywood 
7.  Perrin  (10  Pick.  228)  is  very  similar  to  the  present.  In  that 
case  a  promissory  note,  payable  on  demand,  had  been  signed  by  ^e 
defendant;  but  before  its  delivery  the  defendant  objected  to  it 
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because  it  was  payable  on  demand^  and  thereupon  the  following 
memorandum  was  written  at  the  bottom  of  the  note^  below  the  sig- 
nature of  the  defendant  and  the  attestation  of  a  subscribing  wit- 
nessi  to  wit:  ''  One-half  to  be  paid  in  twdre  months,  the  balance  in 
twenty-four  nionths ; ''  and  it  was  then  delivered  to  the  payee.  The 
Court  held,  that  it  was  competent  for  either  party  to  prove  by  parol 
evidence  the  time  when,  the  person  by  whom,  and  the  eireumstances 
under  which  the  memorandum  was  affixed  to  the  note.  But  evi- 
dence d  the  declarations  of  the  promisee  as  to  his  intention  in 
taking  the  contract  in  that  form,  and  as  to  his  understanding  of  tbe 
meaning  and  construction  of  its  terms,  could  have  no  effect  in 
giving  a  constructiou  to  the  instrument,  as  the  Court  was  bound  to 
construe  it  according  to  its  terms,  and  could  not  be  aided  by  the 
declarations  of  the  parties  made  at  the  time.  The  Court,  therefore, 
held  that  the  words  "  payable  on  demand,"  in  the  body  of  the  note, 
were  qualified  and  controlled  by  the  memorandum  at  the  bottom. 

The  evidence  upon  this  point,  in  the  present  case,  was  somewhat 
conflicting,  and  it  was  a  proper  matter  for  the  jury  to  determine 
after  hearing  all  the  testimony;  and  as  their  conclusion  is  sus^ 
tained  by  the  Court  below  in  ref u#ix5g  a  new  trial,  we  should  not 
be  justified  in  disturbing  the  verdict  on  the  ground  that  it  is  not 
sustained  by  the  evidence.  It  seems  that  some  of  the  testimony  on 
this  point  was  given  to  the  Court  in  the  absence  of  the  jury,  and  was 
not  restated  by  the  witnesses  to  the  jury.  It  was  the  fault  of  the 
plaintiff  that  the  evidence  was  not  restated  to  the  jury  after  the 
Court  decided  to  submit  the  whole  matter  to  the  jury.  If  he  had 
reoffered  such  testimony,  and  the  Court  had  excluded  it,  he  would 
then  have  had  some  ground  on  which  to  predicate  error. 

The  contract  set  up  by  the  defendants  contains  this  clause :  **  The 
parties  of  the  first  part  also  agree  to  finish  the  whole  work  on  or 
before  the  fifteenth  of  November,  1869;  and  they  expressly  agree 
that  if  the  tunnel,  ditch,  and  flume  are  not  finished  within  ten  days 
of  the  time  specified,  they  will  forfeit  the  contract,  as  also  all  mon- 
eys due  on  the  same."  The  work  was  not  fiiiished  until  long  after 
the  time  specified;  and  the  defendants  set  up  as  reasons  for  the 
delay,  that  the  tunnel  to  be  constructed  was  much  longer  than  the 
company  represented^  and  the  rook  in  the  tunnel  was  fon^  to  be 
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much  harder  than  was  anticipated,  and  harder  than  was  represented 
hj  die  company.  The  Court  instructed  the  jury  that  the  time  was 
not  of  the  essence  of  the  contract,  and  a  failure  to  complete  within 
the  time  would  not. be  a  forfeiture  of  the  amount  due  under  the 
caatraet  for  labor  and  materials  that  were  of  actual  value  to  the 
oompany;  and  if  the  parties  were  mutually  mistaken  in  reg;ard  to 
tlie  len^h  of  the  tunnel,  and  the  time  fixed  was  based  on  such  mis- 
take, the  stipulation  as  to  time  would  be  void,  and  the  defendants 
wonld  have  a  reascmable  time  in  which  to  complete  the  work.  Or 
if  Aa  company  represented  the  tunnel  to  be  shorter  than  it  really 
WIS,  and  if  the  defendants  believed  such  representation  to  be  true, 
and  leted  thereon  in  fixing  the  time  for  completion,  then  the  clause 
as  to  time  and  forfeiture  would  be  void,  and  defendants  would  be 
entitled  to  a  reascmaUe  time.  To  these  instructions  the  plaintiff 
txeepted,  and  asked  the  Court  to  instruct  them ''  that  if  the  defend- 
intB  had  not  completed  their  work  within  ten  days  after  the  fifteen 
of  November,  they  could  not  claim  any  lien  or  other  advantages 
under  the  contract,  but  could  at  most  only  recover  the  reasonable 
^alne  of  their  work,  without  liem  or  other  advantages  from  the 
contact,''  which  the  Court  refused,  and  this  is  assigned  as  error. 
Where  an  act  is  done  or  a  contract  is  made  under  an  injurious 
loistake  or  ignorance  of  a  material  fact,  it  is  voidable ;  and  this 
nde  18  not  limited  to  cases  where  there  has  been  a  fraudulent  con- 
ceahnent  and  suppression  of  facts,  but  extends  also  to  cases  of 
innocent  mieapprehension  and  mistake.  (Story  on  Cont  Sec  409 ; 
1  Story's  Kq.  Sec  140.)  It  is  not  necessary,  in  a  case  of  this 
kind,  where  the  mistake  or  misrepresentation  only  affects  one  out 
of  many  stipulations  in  a  contract,  to  treat  the  whole  agreement  as 
void,  bat  <Hily  that  }K>rtion  to  which  the  mistake  or  misrepresenta- 
tion properly  applies.  The  rule  in  equity  is,  that  if  there  has  been 
any  undue  ooncealment  or  misrepresentation,  the  injured  party  will 
be  placed  in  the  same  situation,  and  the  other  party  will  be  com- 
pelled to  do  the  same  acts,  as  if  all  had  been  transacted  with  the 
utmost  good  faith.  (1  Story's  Eq.  Sec  439«)  In  this  case,  the 
evidence  and  instractiottt  given  on  this  point  are  intended  merely 
to  prevent  a  forfeiture  claimed  under  a  clause  inserted  under  a 
inigtake  as  to  the  f  aiete,  and  a  misrepresentatidn  by  the  company's 
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agents  of  those  facts,  most  material  to  this  part  of  the  contract. 
The  fact  that  this  evidence  was  used  to  defeat  the  claim  of  for- 
feiture will  not  deprive  the  defendants  of  the  other  valid  clauses  in 
the  argument  not  affected  thereby,  and  compel  them  to  rely  upon 
a  mere  implied  contract  to  pay  the  value  of  the  work  done.  In 
this  view  of  the  case,  the  Court •  did  not  err  in  giving  the  instruc- 
tions objected  to,  or  in  refusing  the  instructions  asked  by  the 
defendants. 

The  contract  in  controversy,  in  describing  the  parties,  reads  as 
follows:  '^This  agreement,  entered  into  this  29th  day  of  May, 
1859,  between  Bobert  McGregor  and  James  Newton,  parties  of 
the  first  part,  and  David  Tyre,  C.  A.  Simmons,  and  Thomas  Cairns, 
Directors  of  the  Table  Mountain  Ditch  Company,  parties  of  Ab 
second  part,  witnesseth,"  etc.  The  agreement  refers  to  the  ditch, 
tunnels,  and  flumes  "  of  the  Table  Mountain  Ditch  Company,^  as 
the  subject  matter  of  the  contract.  It  is  signed  by  Tyre,  Simmons, 
and  Cairns,  without  any  official  designation,  or  statement  of  the 
capacity  in  which  they  sign,  attached  thereto;  but  the  memorandum 
commences  thus:  '^The  Table  M^ountain  Ditch  Company  hereby 
agrees,"  etc.  The  contract  seems  to  have  been  filed  and  kept 
with  other  papers  of  the  company,  by  its  Secretary.  The  plaintiff 
objected  to  the  admission  of  the  contract  in  evidence,  on  the  ground 
that  it  was  not  the  contract  of  the  company,  but  only  of  Tyre, 
Simmons,  and  Cairns,  who  signed  it  The  defendants  aver,  in 
their  answer,  that  the  contract  was  entered  into  ^^  with  the  Table 
Mountain  Ditch  Company."  The  company,  who  were  made  par- 
ties to  the  suit  by  the  answer,  which  was  in  the  nature  of  a  cross 
complaint,  in  their  answer  merely  deny  that  ^'  it  ever  entered  into 
any  such  contract  as  is  set  forth  in  the  cross  bill,"  etc  The 
plaintiffs,  in  their  replication  to  the  answer,  say  that ''  it  is  not  true, 
as  charged  in  said  answer,  that  the  Table  Mountain  Ditch  Company 
agreed  with  the  defendants  to  give  to  them,"  etc.  The  answer 
and  replication  are  clearly  evasive,  and  do  not  specifically  demy 
that  the  company  were  the  real  parties  to  the  contract,  and  bound 
thereby.  If  it  had  been  the  intention  to  raise  that  distinct  issue, 
it  should  have  been  done  by  more  direct  specifie  denials  or  aver- 
ments.   As  was  9aiimRow$  v. The  Table  MituniamWaler  Com- 
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panjf  (10  OaL  444) ,  where  a  aiinilar  pomt  was  raised:  ^^We 
cannot  see  why  the  corporation,  if  it  chose  to  do  so,  could  not  as 
"wdl  bind  itself  in  this  form  as  in  any  other."  The  averment  in 
the  complaint  is  admitted  by  the  failure  to  specifically  deny  it. 
There  is  suffici^it  in  the  contract  itself  to  show  that  the  Oompany 
were  the  parties  really  interested;  so,  that  it  is  not  impossible,  in 
fact,  for  the  contract  thns  executed  to  be  the  contract  of  the  corpo- 
ration, in  which  case  the  objection  fails.  It  seems,  too,  that  the 
corporation  acted  under  it,  by  making  payments  thereon,  and  put- 
ting the  defendants  in  possession  of  the  ditch;  and  they  receive 
&e  benefit  of  the  defendants'  work  thereon.  These  are  strong 
circumstances  to  show  the  liability  of  the  company.  (Angell  & 
Ames  on  Corp.  Sec  296.)  There  was  therefore  no  error  in  ihi^ 
action  of  the  Court.  We  have  thus  examined  all  the  material 
points  raised  by  the  appellant,  and  find  no  just  ground  for  disturb- 
ing the  verdict  and  judgment 
The  judgment  is  ^eref  ore  affirmed. 


DRAPER  V.  DOUGLASS  el  oL 

ImrtoinDiTB  eoBTeylng  mining  clalmt  need  not  be  under  teat 
Ptaintiir  located  a  quarts  lode  and  eommenoed  work,  digging  np  the  rock  toward* 
die  lode,  at  a  distance  of  fifty  or  one  hundred  feet  from  It:  Mid,  that  hie 
declaratlonfl  made  at  the  time,  as  to  his  ohject  In  cammenclng  wock  at  that 
point,  were  admissible  in  OTldenoa. 

Apfbai.  from  the  District  Oourt,  Eleventh  Judicial  District,  EI 
Dorado  County. 

Plaintiff  recovered  judgment  in  the  Court  below,  and  defendants 

appealed. 

ff .  E.  Hartley  ,for  Appellants. 
P.  L.  Bdwards,  for  Respondent 

Caociant,  J.  delivered  the  opinion  ef  tlie  Ooiut— Nqbmk,  7. 

QOBeiirrui|^ 
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This  is  an  action  to  recover  tbe  possession  of  a  oertain  qnarts 
lode  in  the  Connty  of  EI  Dorado.  It  seems  that  the  lode  was 
located  by  one  Kisardo  and  three  others,  in  October,  1861;  and 
afterwards  Eisardo  bought  out  the  others  and  took  bills  of  sale 
from  them,  and  the  plaintiff  claimed  title  under  a  conveyance  from 
Eisardo.  On  the  trial,  the  latter  was  examined  as  a  witness,  and 
testified  that  these  bills  of  sale  to  him  had  been  lost,  and  explained 
when  and  where.  The  defendants  objected  that  these  bills  of  sale 
were  not  under  seal,  and  to  proof  of  their  contents,  on  the  ground 
that  the  originals  were  not  duly  accounted  for;  and  it  is  insisted 
that  the  Court  erred  in  overruling  the  objection.  This  Court  has 
repeatedly  decided  that  instruments  conveying  mining  claims  need 
not  be  under  seal,  and  the  evidence  fully  establishes  the  loss  of  the 
originals.  There  was,  therefore,  no  error  in  this  action  of  the 
Court 

One  of  the  witnesses  testified  that  he  saw  the  plaintiff  at  a  cer- 
tain time  at  work  some  fifty  or  a  hundred  feet  below  the  tunnel 
which  had  been  commenced  by  the  original  locators,  digging  up  the 
rock  towards  the  tunnel ;  and  the  plaintiff  told  him  at  the  time  that 
the  object  of  the  work  was  to  drain  the  ravine  to  run  a  tunnel  into 
the  quartz  lode.  The  statement  of  the  plaintiff  was  objected  to, 
and  the  action  of  the  Court  in  admitting  it  is  assigned  as  error.  It 
was  clearly  admissible  as  part  of  the  res  gestcB.  The  plaintiff  was 
engaged  in  work  at  a  distance  from  the  lode,  and  he  explained  tbe 
object  of  the  work;  that  it  was  to  enable  him  to  mine  the  lode, 
thus  showing  the  connection  between  the  work  and  the  mine. 

It  is  often  the  case,  that  miners  commence  their  operations  in 
sinking  shafts  and  running  tunnels  at  a  distance  from  the  lode 
sought  to  be  worked,  and  their  statements  while  thus  engaged  in 
the  work,  as  to  the  object  they  are  seeking  to  accompjlish  by  it,  are 
properly  admissible  as  part  of  the  res  gestm;  otherwise  it  might  be 
claimed  that  they  were  doing  no  work  qu  the  mine,  because  of  the 
distance  from  the  lode.  Verbal  and  written  declarations  are  often 
said  to  be  admissible,  as  constituting  a  part  of  the  res  gestw.  As 
such,  they  are  most  properly  admissible  whoi  they  accomplish  some 
act  —  the  nature,  object,  or  motives  of  which  are  the  subject  of 
iiquiry.  (1  Phillips'  Ev.,  C.  H.  &  E/s  Notes,  186,  and  Note  80.) 
This  point  is  therefore  not  well  taken. 
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The  next  objection  is^  that  the  jadgment  is  contraTy  to  the  em- 
denoe.  We  are  satisfied  from  an  examination  of  the  testimony  that 
the  evidence  sustains  the  judgment 

The  judgment  is  therefore  affirmed. 


FELBERO  et  td.  v.  OORHAIL 

A  oniPEi4nrv  (wBere  there  Is  more  than  ene  plaintiff),  to  aa  aetloa  t»  reevfer 
damacee  for  the  alleged  leliiire  of  goods,  which  aTers,  that  the  defendant  took 
snd  carried  away  **  certain  goods,  chattels,  and  (fleets,  of  and  belonglnf  to  the 
said  plaintiffs,"  does  not  neeessarllj  ayer  a  joint  ownership  of  the  goods  In 
the  plaintiffs;  hat  would  he  sustained  by  proof  that  the  plaintiffs  owned  the 
property  as  partners,  or  as  tenants  In  common,  and  that  their  respectlTe  In- 
tttttftm  therein  were  rery  uneqnaL 

Defendant,  Gorham,  as  Sheriff,  levied  on  goods  claimed  hy  tke  plalnntlffk  jftfter 
salt  had  been  brought,  one  of  the  attaching  creditors  procured  a  release  from 
one  of  the  plaintiffs,  executed  In  the  name  of  both,  of  all  actions  and  causes  of 
aetioB.  etc :  held,  that  If  this  release  was  obtained  by  fraud.  It  was  Told,  and 
the  Sheriff  could  derlTo  no  advantage  from  It,  althoogh  ha  was  not  ImpUeated 
In,  and  knew  nothing  of  the  fraud. 

In  an  aetkm  against  a  Sheriff  for  damages  for  the  wrongfol  selsnre  of  goods,  the 
tros  measors  of  damages  ls»  the  valaa  of  the  goods  at  tba  time  «<  the  taking. 

Appbai.  from  the  District  Oonrt,  Fourth  Judicial  Distriet^  Oitv 
and  County  of  San  Francisca 

The  facts  will  be  found  fully  reported  in  10  OaL  120.  The 
plaintiffs  recovered  judgment  in  the  Oonrt  below,  and  defendant 
appealed.  On  the  trial,  plaintiffs  introduced  eridenoe  tending  to 
show  that  plaintiff  Glazier,  who  executed  the  release,  had  an  inter- 
est in  the  goods  only  to  the  amount  of  thirteen  hundred  and  fifty 
dollars;  and  that  Pelburg  had  an  agreement  with  him,  before  the 
mam  of  the  goods  by  the  Sheriff,  that  on  payment  of  said  amount 
to  him,  Pelbeig  should  become  the  sole  owner  of  the  goods.  Plain- 
tiffs eUumed  that  the  release  was  a  fraud  on  plaintiff  Pelbeig. 

DwineUe  A  Hephum,  for  Appellants. 

One  eoowner  has  a  right  to  transfer  or  release  his  interest  in  a 
j^int  proper^,  whether  it  damages  his  eoowner  or  not    An  inten- 
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tion  to  injure  or  defraud  has  nothing  to  do  with  the  power  of  dispo- 
sition. The  release  by  Glazier  to  Gorham  may  have  been  a  fraud 
on  Pelberg,  but  it  nevertheless  sundered  the  joint  right  by  releas- 
ing or  passing  the  interest  of  Glazier  the  plaintiff,  to  Gorham  the 
defendant.  If  the  right  of  property  in  the  goods  had  been  in  Gla- 
zier alone,  and  he  had  released  to  Gorham,  it  is  plain  that  he  oould 
not  recover ;  for  the  cause  of  action  would  have  been  extinguished, 
or  passed  from  the  plaintiff  to  the  defendant.  The  same  thing,  in 
legal  effect,  exists  in  this  case.  The  cause  of  action  is  joint,  and 
in  two;  and  both  join  in  the  action  which  only  both  can  support. 
After  suit  is  brought,  one  of  the  two  plaintiffs  and  joint  owners 
releases  and  transfers  his  part  of  the  joint  ownership  to  the  defend- 
ant. This  sunders  the  joint  ownership,  and  makes  the  defendant  a 
coowner  tenant,  in  common  with  the  other  plaintiffs ;  and  in  such  a 
case,  to  permit  a  judgment  to  go  against  the  defendant,  for  the 
value  of  the  goods,  is  to  permit  a  judgment  to  be  recovered  against 
him  or  a  cause  of  action  which  he  owns  himself;  and  that  is  pre- 
cisely what  has  happened  here. 

2?.  W.  Perley,  for  Respondent 

Cbookes,  J.  delivered  the  opinion  of  the  Oourt — NoBTOiTy  f. 

concurring. 

This  is  an  action  to  recover  damages  for  an  alleged  seizure  of 
goods  claimed  by  Pelberg  and  Glazier,  by  the  defendant,  as  Sheriff 
of  the  County  of  San  Francisco.  The  defendant  set  up  as  a 
defense,  that  since  the  commencement  of  the  suit^  one  of  the  plain* 
tiffs.  Glazier,  had  released  the  cause  of  action.  This  release,  the 
plaintiff  Pelberg  contends,  was  made  for  the  purpose  of  defrauding 
him.  The  case  has  been  previously  before  this  Court,  and  will  be 
found  reported  in  10  Cal.  120. 

On  the  trial,  after  the  return  of  the  remittitwr,  the  defendant 
asked  the  Couit  to  give  the  following  instruction  to  the  jury : "  That 
the  complaint  in  this  action  alleges  that  the  plaintiffs  were  the 
joint  owners  of  the  goods  in  controversy,  and  that  neither  of  tibe 
plaintiffs  can  deny  said  joint  ownership,  as  far  as  this  action  is  con- 
cetned.''    The  Court  refused  to  give  it^  ai^d  this  is  assigued  aa 
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error.  The  complaint*  alleges  that  the  defendant  took  and  carried 
awajr  *^  certain  goods,  cLattels,  and  eSectA,  of  and  belonging  to  the 
^id  plaintiffs.'^  Here  is  no  direct  averment  of  ^^  joint  ownership/' 
as  stated  in  the  instruction.  This  averment  would  be  sustained  by 
proof  that  the  plaintiffs  owned  the  property  as  partners,  part 
owners,  or  as  tenants  in  common,  and  that  their  respective  interests 
therein  were  very  unequal  The  evidence  shows  that  the  plaintiffs 
were  tenanta  in  conmion  of  the  property,  having  very  unequal  inter- 
ests therein ;  and  therefore  the  release  of  Glazier  could  not  affect 
the  interests  of  Pelberg  therein.  The  refusal  of  the  Com  t  to  give 
this  instruction  was  not  erroneous,  in  view  of  the  facta  of  the  case. 

The  next  error  assigned  is  the  refusal  of  the  Court  to  give  tbe 
X allowing  instruction  asked  for  by  the  defendant :  '^  Even  if  the  jury 
should  believe  that  the  plaintiff  Glazier,  when  he  made  the  release, 
intended  to  defraud  the  plaintiff  Pelberg,  the  release  is  nevertheless 
valid  and  sufficient  to  defeat  this  suit,  j^rovided  the  defendant,  Gor- 
ham,  was  not  a  party  to  the  fraud ;  in  that  event,  the  remedy  of  Pel- 
berg would-be  a  suit  against  Glazier."  If  this  release  was  obtained 
by  fraud,  it  is  void,  and  coidd  not  be  used  for  any  purpose.  But 
even  if  such  was  not  the  case,  the  defendant,  Gorham,  is  not  the 
real  party  interested  in  defending  this  action,  as  he  acted  in  lev^'in^ 
upon  the  goods  for  and  on  behalf  of  the  attaching  creditors,  one  of 
horn  it  appears  procured  the  release  from  Glazier.  The  instruction, 
therefore,  should  have  stated  that  those  acting  for  and  on  behalf  of 
Gorham,  must  be  free  of  the  fraud,  as  well  as  Gt>rham,  to  make  it 
good,  on  the  ground  claimed  by  the  appellant.  Gk>rham  could  not 
claim  any  benefit  from  a  paper  procured  by  the  fraud  of  another 
acting  on  his  behalf.  That  a  release,  obtained  by  fraud  under  these 
circumstances,  cannot  operate  as  a  bar  to  the  action,  is  well  settled. 
[Eastman  v  Wright,  6  Pick.  823 ;  Loring  v.  Brachett,  3  Id.  408.) 

The  last  objection  is,  that  the  Court  erred  in  charging  the  jury 
''that  if  they  found  for  the  plaintiff  they  would  take  the  value  of 
the  goods  to  be  the  amount  stated  in  the  inventory.''  The  evidence 
shows  that  the  amount  stated  in  the  inventory  referred  to  waa  the 
i.*ost  price  of  the  goods ;  and  it  appears  that  the  controversy  betweeo 
the  parties  on  this  point  was,  whether  the  value  was  to  be  taken  at 
the  invoitoiy  prices^  or  at  the  diaoount  thereon  at  which  they  were 
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taken  by  plaintiffs.  The  plaintiSs  vere  entitled  to  recover  the 
full  value  of  the  goods,  and  they  were  not  limited  to  the  amount 
they  paid  for  them.  It  is  evident,  therefore,  that  the  defendant 
suffered  no  injuiy  by  this  instruction,  as  it  waa,  in  effect^  a  proper 
determination  of  this  controverted  question.  The  amount  at  which 
the  plaintiffs  purchased  the  goods,  was  not  the  utscessary  criterion 
of  their  value>  as  ia  claimed  by  the  defendant  The  instruction 
seems  to  have  been  given  in  this  form,  to  answer  this  point  raised 
by  the  defendant  at  the  trial,  and  it  was  not  necessarily  erroneous. 
The  judgment  is  affirmed. 


DeUPRE Y  V.  DbUPREY. 

Tmm  Statato  of  Umltattont   iraqvlrM  aa  actton  oa  a  Judgment  to  bt  bronght 
-  wlthJn  !!▼•  yean;  but  whaa  Jadgment  la  rendered  payable  In  Inatallmenta,  the 
dma  beglna  to  nm  from  tba  period  fixed  fOr  the  payment  of  each  Installmenr 
aa  It  beeooiea  dne. 


Appkai.  from  the  District  Court,  Twelfth  Judicial  District, 
CSly  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

John  MeHenry,  for  Appellant. 

A.  Campbeli  and  A.  H.  Loughborough,  for  Respondent. 

Gbooxxb,  J.  delivered  the  opinion  of  the  Court — Nobtok,  J. 
concurring. 

This  is  an  action  upon  two  judgments  rend^ed  in  favor  of  the 
plaintiff  against  the  defendant;  one  dated  September  9th,  1852, 
for  the  payment  of  six^  dollars  per  month,  for  the  support  of  the 
infant  child  of  the  parties,  they  having  been  husband  and  wife ; 
the  other,  dated  January  16th,  1855,  for  two  hundred  and  nineteen 
dollars,  with  interest  at  ten  per  cent  per  annum,  and  costs.  This 
action  waa  commenced  July  11th,  1861.  The  defendant  demurred 
to  the  complaint  on  various  groimds;  the  Court  overruled  the 
demurrer,  and  the  appellant  oont^ids  that  the  Court  erred  in  so 
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doiBgy  claimiiig  that  the  complaint  showed  that  the  cauae  of  action 
was  barred  by  the  Statute  of  Limitationa.  This  is  not,  specifically, 
mentioned  as  one  of  the  grounds  of  the  demurrer;  and  it  is  doubts 
fnl  whether  it  should  not  be  thus  distinctly  specified  to  authorize 
the  Court  to  consider  it.  (Mason  v.  Cronise,  20  CaL  211 ;  Smith 
V.  Richmond,  19  Id.  476;  Barringer  v.  Warden,  12  Id.  311; 
Svbleite  v.  Finney,  9  Id.  425.)  In  all  these  cases,  this  ground  of 
demurrer  was  specifically  stated,  and  the  question  was  not,  there- 
fore, directly  decided.  It  is  not  necessary  to  determine  it  here, 
because  the  Statute  of  Limitations  was  specifically  set  up  as  a 
defense  in  the  answer,  and  a  demurrer  thereto  was  sustained,  and 
the  question  is  therefore  properly  presented  in  that  way. 

The  Statute  of  Limitations  requires  that  an  action  on  a  judg- 
ment be  brought  within  five  years.  The  second  judgment  sued  on 
was  rendered  more  than  five  years  before  the  commencement  of 
the  action;  and  the  action  upon  that  judgment  was  barred  by  the 
statute.  But  it  seems  that  the  amount  claimed  under  that  jud^- 
meat  was  not  included  in  the  judgment  rendered  in  this  action;  sb 
that  the  defendant  has  suffered  no  injury  by  the  sustaining  of  the 
demurrer  to  his  answer,  so  far  as  relates  to  this  seoond  judgment. 

The  first  judgment  is  payable  in  monthly  installments ;  and  in 
such  case  the  time  begins  to  run  from  the  expiration  of  the  period 
fixed  for  the  payment  of  each  installment  as  it  beoomea  due  for  the 
part  then  payable;  and  for  the  other  installments,  only  from  this 
day  of  the  expiration  of  the  respective  times  of  payment.  (An- 
gell  on  Limitations,  106.)  It  follows,  that  all  the  installments 
whidi  fell  due  prior  to  five  years  before  the  commencement  of  the 
suit,  were  barred  by  the  statute;  but  for  all  the  installments  which 
fell  due  within  the  five  years,  the  ri^t  of  action  was  not  barred* 
The  Court  below  did  not  err,  therefore,  in  sustaining  the  demurrer 
to  the  answer,  so  far  as  it  applied  to  the  first  judgment.  It  seems 
that  the  judgment  rendered,  included  only  the  installments  which 
fell  due  within  the  five  years ;  and  it  ia  therefore  correct,  so  far  as 
relates  to  this  point. 

It  is  objected,  that  no  proof  was  offered  to  show  that  the  child 
named  in  the  judgment  had  been,  or  was,  in  the  custody  of  the 
plaintiff,  or  that  she  had  expended  the  necessary  money  and  care 
Vol  xxiii.—2a  •  .    .  ! 
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on  her  support  and  education.  The  complaint  is  duly  verified,  and 
these  averments  not  being  specifically  denied  by  the  answer,  are 
to  be  deemed  as  admitted ;  and  no  proof  to  sustain  them  was  there- 
fore necessary.  The  right  to  bring  an  action  upon  a  judgment  or 
decree,  is  clear  and  undoubted ;  and  the  fact  that  the  decree  was 
for  a  divorce  and  for  alimony,  makes  no  difference  in  the  role. 
(Howard  v.  Howard,  16  Mass.  196.) 
The  judgment  is  affirmed. 


PLANDEEAXT  et  «Z  v.  DOWNEY. 

JuBommrs  tvs  cfrldeaee  In  aetiom  eoneemlng  the  same  mattan  flsr  or  agaliist 
the  parties  thereto,  at  well  u  their  prlrlee  In  estate. 

A  was  the  owner  of  certain  houses  and  lots.    B  ohtalned  a  jvdgment  against  him ; 

•  sold  the  property,  and  obtained  a  Sheriff's  deed.  After  B's  purchase.  C.oom- 
meneed  an  action  against  A  to  foreclose  a  mechanic's  Hen  on  the. property, 
which  lien  had  been  recorded  before  B's  judgment  had  been  docketed,  bnt  diik 
Bot  make  B  a  party  defendant  G  obtained  judgment  of  forsciosore,  and  bad 
the  property  sold,  and  became  the  purchaser.  A  then  pnrchssed  of  B  the 
title  which  he  had  acquired  by  his  Sheriff's  deed.     In  an  action  brought  by 

'  C  against  A  to  recoTor  possession:  held,  that  A  was  not  estopped  by\Cs 
Judgment  from  asserting  the  new  title  he  bad  acquired  by  the  deed  from  B. 

Am  estoppel  by  deed  or  matter  of  record  should  be  pleaded  as  socli,  where  there 
Is  an  opportunity  to  plead  It.  Where  no  opportunity  to  plead  It  occurs,  It  Is 
ecncluslTe  as  CTldence. 

If  •  record  that  he  has  not  been  pleaded  Is  offered  In  oTldence  as  an  estoppel,  and 
no  objection  Is  made  at  the  time  that  the  record  has  not  been  «pedally  pleaded, 
the  objection  Is  deemed  walred. 

In  a  suit  In  equity  to  enjoin  a  Sheriff  and  the  plaintiffs  In  an  execution  from 
selling  real  estate,  on  the  ground  that  the  sale  would  be  a  cloud  upon  plalntUTs 
-title,  a  judgment  denying  the  Injunction  and  dismissing  the  complaint  la  not 
an  estoppel,  so  as  to  preyent  plaintiffs  from  showing  the  truth  up<m  the  sub- 
ject. In  a  subsequent  action  to  recorer  possession  of  the  property. 

Appeal  from  the  District  Oourt,  Seventeenth  Judicial  Distriety 
Sierra  County. 

Tlie  facts  are  stated  in  the  opinion  of  the  Oonrt 

,     iVanelief  A  Bowers,  for  Appellants 


SUPREME  COURT  — OCTOBER  TERM,  1863.     33r> 

FUndreaa  «.  Down«y. 

The  admisdon  of  this  evidence  against  our  objection,  was  error, 
becanse  Downey  was  not  a  party  to  the  action  of  Flandreau  et  id. 
▼.  WhUe  et  al.,  in  which  case  the'  judgment  was  against  Flan^ 
dreau  et  al  (1  Phillips'  on  Evidence,  826, 327 ;  Oowen  &  Hilled 
Notes  to  same,  Part  2d,  671,  674,  818,  819 ;  Byers  v.  Atwaier,  4 
Day,  431-436 ;  Hurst  v.  McNiel,  1  Wash.  0.  €•  7»-88 ;  19  N.  Yj 
108,  and  cases  there  cited.) 

In  the  two  actions  of  Flandreau  v.  Wm.  M.  Downey,  on  which 
plaintiff's  title  in  part  depends,  the  parties  were  the  same  as  in 
this  case;  and  Wm.  M.  Downey,  who  was  the  defendant  in  those 
actions,  is  therefore  conclusively  bonnd  by  the  judgments  therein 
igainst  him,  and  is  estopped  from  disputing  anything  therein  de- 
termined. (9  Cowen,  270;  2  Denio,  9;  16  Wend  615;  4  Cow. 
602;  2  Barb.  206;  1  Halliard  on  Mortgages,  440;  1  Greenl.  Ev., 
See.  622.)  And  as  the  record  in  the  case  of  Flandrea/u  et  al,  v*. 
Wkiie  et  dl.  oonld  be  relevant  for  no  other  purpose  than  to  impeaclr 
or  invalidate  what  had  been  determined  against  Downey  in  thosa 
,  it  afaonld  have  been  excluded.  ' 


ToyZor  and  Cawdery  for  Bespondents. 

Qbockx^^  J.  delivered  the  opinion  of  the  Oomt-^-NoETON,  J/ 
QQnenmng. 

This  IB  an  action  to  recover  possession  of  two  lots,  with  the^ 
buildings  thereon,  in  the  town  of  Downieville.  The  plaintiffs  claim' 
title  under  two  judgments  rendered  in  their  favor  against  the 
defendants,  dated  October  2d,  1858,  to  enforce  mechanics'  liens  on' 
odd  property.  These  liens  were  duly  recorded  September  29th, 
1857,  and  a  credit  had  been  given  on  the  debt  for  one  year  from 
Harbh  18th,  1857.  The  complaints,  in  the  action  to  enforce  these 
Hens,  were  filed  September  18th,  1858.  The  summonses  issued* 
thereon  were  dated  the  same  day;  but  were  not  placed  in  the 
hands  of  the  Sheriff  until  two  days  thereafter,  having  remained  in' 
the  meantime  in  the  hands  of  the  Clerk.  The  plaintiffs  purchased 
the  property  at  the  sales  under  their  judgments,  and  their  deeds 
bear  date  October  17th,  1859. 

To  rebut  this  evidence  of  title  the  defendant  showed  that  How« 
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ard  &  Ladd  recovered  a  judgment  against  him^  which  was  docketed 
July  7th,  1858,  under  which  the  property  was  duly  sold  at 
Sheriff's  sale,  and  purchased  by  Ladd ;  and  that  Ladd  had  conveyed 
the  same  to  him  since  his  purchase,  by  a  deed  bearing  date 
October  8th,  1861.  As  the  title  obtained  by  the  plaintiffs,  under 
their  judgments  and  sales  thereon,  relates  back  to  the  date  of  tiie 
recording  of  their  mechanics'  liens,  and  as  that  was  prior  to  the 
docketing  of  the  Howard  &  Ladd  judgment,  under  which  the  de- 
fendant claims  a  new  and  subsequently-acquired  title,  it  follows 
that  under  this  evidence  the  plaintiffs  had  the  prior  and  better 
title  to  the  premises. 

But  the  defendant  introduced  further  proof.  He  offered  in  evi- 
dence the  judgment  roll,  findings,  and  remittitur  from  the  Su- 
preme Court,  in  a  case  brought  by  the  present  plaintiffs  against 
White,  Howard  &  Ladd,  to  enjoin  the  latter  from  selling  the  prem- 
ises under  the  judgment  of  Howard  &  Ladd  v.  Downey,  on  the 
ground  that  such  sale  and  the  title  acquired  under  it  would  be  a 
doud  upon  their  title  acquired  at  the  sale  under  their  judgments. 
The  judgment  in  that  case  was  as  follows :  "  It  is  hereby  ordered, 
adjudged,  and  decreed  that  the  injunction  heretofore  granted  and 
issued  in  said  cause  be  and  the  same  is  hereby  forever  dissolved, 
and  the  complaint  of  said  plaintiffs  be  and  the  same  is  hereby  dis- 
missed. It  is  further  ordered  that  said  defendants  have  and 
recover  judgment  of,  from,  and  against  said  plaintiffs  for  their 
costs  in  this  behalf  expended*''  That  case  was  appealed  to  this 
Court,  when  the  judgment  was  affirmed  on  the  groand  that  the 
actions  to  enforce  the  mechanics'  liens  were  not  commenced,  within 
the  meaning  of  the  statute,  until  the  fifteenth  day  of  September, 
as  the  summonses  were  not  issued  until  that  day,  and  tiberefore 
tiiey  were  not  commenced  within  six  months  after  the  credit  had 
expired,  as  required  by  the  statute.  (The  case  will  be  found  re- 
ported in  18  Cal.  689.) 

To  the  introduction  of  this  evidence  the  plaintiffs  objected :  first, 
that  that  action  was  not  between  the  parties  to  this  suit;  second, 
diat  the  defendant  Downey  was  estopped  by  the  judgment  in  the 
action  on  the  mechanics'  liens  from  contesting  their  validity,  and 
that  they  were  conclusive  ag:ainBt  him;  third,  that  they  were 
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uTelerant  to  the  issne  of  this  case.     The  Court  overruled  these' 
objections  and  admitted  the  evidence,  and  this  is  the  first  error 


The  first  objection  is  that  the  record  and  judgment  in  that 
action  were  inadmissible,  becanse  Downey  was  not  a  party  in  that 
action.  In  this  case,  however,  the  defendant  Downey  claims  title 
under  and  derived  from  the  defendants  in  that  action,  and  he  ia 
therefore  a  privy  in  estate.  As  snch  the  record  in  that  case  ia 
dearly  evidence  for  and  against  him.  (2  Phil.  Ev.,  C.  H.  &  E.'s 
Notes,  14,  15,  Note  260;  2  Smith's  Leading  Cases,  518.)  This 
objecticm,  therefore,  is  not  weU  taken. 

The  second  objection  is  that  Downey,  the  defendant,  is  estopped 
by  the  judgments  in  the  mechanics'  lien  siuts  from  contesting  their 
validity.  If  Downey  claimed  by  no  other  title  than  that  held  1^ 
him  at  die  date  of  these  judgments,  he  would  be  concluded  by  them. 
But  he  claims  by  a  new  and  subsequently-acquired  title,  derivei 
from  Ladd;  and  as  the  holder  of  that  title  he  thereby  acquired  the 
same  rights,  as  against  those  judgments,  that  his  vendor  had,  and 
can  claim  the  full  benefit  of  that  title,  as  against  these  plaintiffs, 
the  same  as  his  vendors  could.  As  they  were  not  concluded  or 
estopped  by  those  judgments,  not  having  been  parties  in  the  actions 
in  which  they  were  rendered,  so  he,  claiming  under  them  by  privi^ 
of  estate,  is  not  concluded  or  estopped  by  them.  The  objection, 
dkeref  ore,  is  untenable. 

The  third  objection  is  that  this  evidence  was  irrelevant  to  the 
issues  in  this  ease.  The  defendant  did  not  plead  his  judgment  in 
his  answer  aa  an  estoppel^  or  as  showing  that  the  same  matter  in- 
volved in  the  controversy  in  this  ease  was  adjudicated  and  determ- 
ined in  that.  Whether  it  was  necessary  to  thus  set  up  this  jud^ 
ment  as  an  estoppel,  or  aa  res  judicaia,  in  order  to  make  it  an  issue 
in  the  case,  or  whether  it  was  a  m^ttter  which  could  properly  be 
given  in  evidence,  without  being  thus  specially  pleaded,  is  not  very 
dearly  settled.  In  Hosil&r  v.  Hays  (8  Cal.  302)  it  was  held,  that 
only  a  technical  estoppel,  by  deed  or  matter  of  record,  was  required 
to  be  specially  pleaded,  and  that  an  estoppel  in  pais  need  not  be. 
The  estoppel  claimed  in  that  case  was  not  by  deed  or  matter  of 
record;  and  it  was  not  necessary,  nor  does  the  Court  hold,  that  in 
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all  cases  where  an  eertoppel  is  claimed  by  deed  or  matter  of  record 
it  must  be  specially  pleaded.  This  question  is  examined  at  some 
length  in  2  Smith's  Leading  Cases,  519-522,  and  the  result  would 
seem  to  be  that  a  record  or  deed  is  conclusive  as  a  plea  where  there 
is  an  opportunity  of  pleading  it,  but  where  there  is  no  such  oppor- 
tunity then  it  is  conclusive  as  evidence.  (Id.  521.)  The  aver- 
ments of  the  complaint  in  this  action,  as  is  but  too  common  in 
actions  of  this  kind,  are  of  the  most  general  character.  The  an- 
swer, after  denying  the  allegations  of  the  complaint,  sets  forth  the 
jud^ent  of  Howard  &  Ladd  against  him,  the  sale  of  the  property 
imder  it  to  Ladd,  and  the  sale  by  the  latter  to  him;  but  contains 
no  averment  relating  to  the  suit  of  the  plaintiffs  against  White  and 
others,  or  the  judgment  rendered  in  it.  No  objection  was  made  to 
the  introduction  of  this  evidence,  that  the  record  had  not  been 
specially  pleaded,  and  it  is  therefore  to  be  deemed  as  waived.  If 
that  specific  objection  had  been  made  at  the  time,  the  Cburt  could 
have  allowed  the  defendant  to  amend  his  answer  by  making  the 
proper  averments  to  authorize  the  admission  of  the  proof  and 
remove  the  ground  of  the  objection. 

But  it  is  urged  that  it  is  irrelevant  on  another  ground ;  that  is, 
that  this  record  shows  no  such  adjudication  of  the. matters  in  issue 
in  this  action  as  will  estop  or  conclude  the  plaintiffs  from  showing 
the  truth  upon  the  subject  The  case  of  Fulton  v.  HarUow  (20 
Cal.  450)  is  very  similar,  in  almost  every  point  to  the  present. 
In  that  case  the  record  claimed  to  be  re^  jvdicaia,  was  a  suit  in 
equity  to  enjoin  proceedings  under  a  Sheriffs  sale,  on  the  gramid 
that  they  would  make  a  cloud  upon  the  plaintiff's  title ;  and  the  jud^ 
inent  was  that  the  complaint  be  dismissed,  and  that  the  purchaser 
at  the  Sheriff's  sale  was  entitled  to  a  conveyance  from  the  SherifiF, 
in  which  latter  respect  it  went  further  than  the  judgment  offered  in 
this  csise.  It  was  held  that  the  purchaser's  title  was  not  so  adjudi- 
cated in  the  suit  in  equity,  or  established  by  the  decree,  as  to 
become  res  judicata,  but  was  still  open  to  be  controverted  in  a  sub- 
sequent action  for  the  possession  between  the  parties  or  their 
privies.  This  is  decisive  of  the  present  action,  for  the  judgment  of 
the  Ciourt  below  seems  to  have  been  foimded  entirely  upon  this 
prior  adjudication,  the  very  findings  in  which  were  oqpiedi  and 
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made  part  of  the  findingB  in  the  present  action,  on  the  ground  of 
the  condnsive  effect  thereof. 
The  judgment  is  reversed  and  the  cause  remanded. 


SARGENT  et  al.  v.  STURM. 

Ir  t&c  original  poflsMsloo  of  property  Is  acquired  hj  a  tort,  no  demand  proTloai 
to  the  institution  of  a  suit  Is  necessary. 

If  the  tort  feasor  has  parted  with  the  posaessloB  of  the  goods  tortioualy  ob- 
tained. In  payment  of  pre-ezlsting  deht ;  or.  If  they  haye  been  sold  on  an  ezacn- 
tlon  against  him,  and  hid  in  hy  a  creditor,  no  demand  of  the  purchaser  is 
necessary  before  the  Institution  of  n  suit :  nor  can  the  purchaser,  who  has  ob- 
tained them  In  such  manner,  hold  them  against  the  original  yendor. 

If  a  creditor  of  the  fraudulent  yendee  leyy  on  and  sell  the  goods  frandnlently 
obtained,  on  an  execution  against  the  fraudulent  yendee,  and  become  the  pur- 
chaser at  execution  sale,  he  acquires  no  title:  but  a  bona  fide  purchaser  from 
the  fraudulent  yendee  paying  a  yaluable  consideration  without  notice  of  the 
fhiud.  In  the  usual  course  of  trade,  would  bold  the  goods  against  the  yendor. 

Where  the  purchaser  has  obtained  the  goods  from  the  fraudulent  yendee,  in  pay- 
ment ^of  a  pre-existing  debt,  or  as  an  execution  creditor,  it  Is  not  necessary. 
on  the  trial,  to  proye  that  he  participated  in  the  fraud  of  the  fraudulent 


Appeal  from  the  District  Court,  Fifth  Judicial  District,  San 
Joaquin  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Jchn  B.  HaS,  for  Appellant 

P.  L.  Edwards,  for  Respondenta. 

Obookeb,  J.'  delivered  the  opinion  of  the  Court — Copb,  0.  J. 
and  Kovrom,  J.  concurring. 

This  is  an  action  to  recover  the  possession,  or  the  value,  if  poe- 
aesoon  could  not  be  had,  of  a  quantity  of  lumber,  valued  at  $1,100. 
The  complaint  alleges  that  the  plaintiffs  are  the  lawful  owners  and 
entitled  to  the  possession  of  the  lumber;  that  the  lumber  is  in  the 
possession  of  and  unlawfully  detained  by  the  defendant ;  and  that 
he  refuses  to  deliver  the  same  to  the  plaintiifs,  though  such  de- 
Hrery  has  been  duly  demanded.  It  appears  that  the  plaintiffs  sold 
and  delivered  the  lumber  in  question  to  one  Smith;  but  they  con- 
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tend  that  Smith  obtained  the  same  by  fraud  and  fraudulent  repre- 
sentations; and  that,  therefore,  he  never  acquired  any  valid  title 
thereto.  The  defendant  claims  the  property,  as  purchaser,  under  a 
sale  on  an  execution  issued  on  a  judgment  in  his  favor  against 
Smith.  The  plaintiffs  recovered  judgment  in  the  Court  below, 
from  which  the  defendant  appeals. 

The  first  point  raised  by  the  appellant  is  that,  as  the  complaint 
does  not  allege  any  tortious  or  unlawful  taking  of  the  property  by 
the  defendant,  the  plaintiffs  were  bound  to  aver  and  prove  a  special 
demand  and  refusal  before  commencing  the  action;  and  a  motion 
for  nonsuit  was  made  on  that  ground  and  overruled.  The  case  of 
Paige  v.  O'Neal  (12  Cal.  483)  is  very  similar  in  many  of  its  features 
to  the  present  one.  In  that  case  the  Court  say:  "  It  was  not  essen- 
tial to  aver  a  demand  of  the  defendant  of  the  wheat  in  controversy 
in  the  complaint,  or  to  prove  a  demand  on  the  triaL  If  the  prop- 
erty in  fact  belonged  to  the  plaintiff  —  and  it  is  upon  this  theory 
the  suit  is  brought,  and  to  this  effect  the  evidence  tended  when 
the  plaintiff  rested  —  the  seizure  by  the  defendant  was  tortious; 
and  it  is  a  general  rule  that  where  the  possession  of  property  is 
originally  acquired  by  a  tort>  no  demand  previous  to  the  insti- 
tution of  suit  for  its  recovery  is  necessary.  It  is  only  when  the 
original  possession  is  lawful,  and  the  action  relies  upon  the  un- 
lawful detention,  that  a  demand  is  required.*'  No  objection  was 
made  by  demurrer,  that  a  special  demand  was  not  averred  in  the 
complaint;  but  the  defendant  took  issue  upon  all  the  aver- 
ments. The  jury  found  by  their  verdict,  that  the  property  be- 
longed to  the  plaintiff,  and  that  it  was  in  the  defendant's  posses- 
sion. The  defendant's  claim  was  adverse  to  that  of  the  plaintiff, 
and  his  possession  was  therefore  unlawful  from  the  beginning. 
He  contested  the  plaintiff^s  claim  or  right  to  the  property  all 
through  the  action.  If  he  had  admitted  in  his  answer  the  plain- 
tiffs right  to  the  property,  and  that  he  had  always  been  ready  to 
deliver  up  the  property  upon  demand,  but  no  demand  had  been 
made,  it  might  have  been  a  question,  whether  he  could  have  been 
compelled  to  pay  the  costs  of  the  action.  But  after  contesting  the 
title  of  the  plaintiff,  through  a  litigated  suit  in  which  he  claimed 
the  title,  he  cannot  escape  the  effects  of  an  adverse  verdict,  by  an 
objection  of  this  kind. 
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At  the  trial,  the  defendant  offered  in  evidence  the:  eseoation 
issued  on  the  judgment  of  Sturm  v.  Smith,  and  other  proof  in  eon- 
nection  therewith,  that  the  property  was  duly  sold  by  the  Sheriff, 
under  that  execution,  to  the  defendant;  but  the  Court,  on  objec- 
tion, excluded  the  evidence,  and  this  is  assigned  for  error.  The 
answer  of  the  defendant  is  simply  a  denial  of  the  allegations  <d  the 
complaint,  and  does  not  aver  any  title  or  right  of  possession  in  the 
defendant ;  in  fact,  it  denies  that  the  property  was  in  his  possession. 
Under  these  circumstances,  it  is  doubtful  whether  the  evidence  was 
admiasible  under  the  pleadings.  But  the  defendant  has  not  been 
injured  by  the  exclusion  of  the  evidence.  Even  if  it  had  been 
admitted,  together  with  the  judgment  on  which  the  execution  issued 
— which,  however  was  not  offered — it  could  not  have  availed  the 
defendant  anythix^.  The  plaintiffs'  right  of  action  was  founded 
upon  the  want  of  any  title  in  Smith  to  the  property  on  the  ground 
of  frand;  and  this  evidence  did  not  in  any  way  tend  to  disprove 
the  facts  on  which  the  plaintiffs'  daim  rested.  The  plaintiffs' 
evidence  established  his  title,  as  found  by  the  verdict  of  the 
jury.  The  evidence  offered  and  rejected  would  not  have  shown 
that  the  defendant  stood  in  any  better  position  than  Smith,  or 
that  the  plaintiffs'  title  was  not  as  effectual  against  the  defendant 
as  against  Smith.  The  defendant,  by  his  alleged  purchase  at  the 
sale  on  execution,  acquired  no  better  title-  to  the  property  than 
Smith  had ;  and  the  same  evidence  which  established  the  fact  that 
Smith  had  no  title,  equally  established  the  same  fact  as  against  the 
defendant ;  and  the  force  and  effect  of  that  evidence  could  not  have 
\»m  avoided  or  defeated  in  any  way  by  the  excluded  testimony- 
He  who  receives  goods  from  a  fraudulent  purchaser  in  payment 
or  as  security  for  a  preexisting  debt  against  such  fraudulent  pur- 
chaser, cannot  hold  them  against  the  vendor.  (Root  v.  French, 
13  Wend.  570;   Coddi/ngton  v.  Bay,  20  Johns.  637.) 

And  the  same  principle  applies  to  a  purchase  by  a  creditor  at  an 
execution  sale  of  the  property  on  an  execution  against  the  fraudu- 
lent vendee.  (DureU  v.  Haley,  1  Paige,  492 ;  Buffington  v.  Qer- 
TxA,  15  Mass.  156.)  But  a  iotui  fide  purchaser  from  the  fraudu- 
lent vendee,  paying  a  valuable  consideration  without  notice  of  the 
fraud,  obtaining  them  in  the  usual  course  of  trade,  would  hold  the 
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goods  against  the  vendor.  (HilUard  on  Sales,  832,  See.  7.)  The 
defendant  in  this  case,  holds  a  claim  which  accrued  before  the  sale ; 
and  as  he  paid  nothing  on  his  purchase  at  the  execution  sale,  he 
cannot  claim  the  right  of  a  bona  fide  purchaser  in  such  cases.  If 
the  amount  of  his  bid  on  the  property  was  applied  as  a  credit  on 
the  execution  and  judgment,  he  can  have  the  same  canceled  at  any 
time  by  applying  to  the  Court  and  showing  that  he  obtained  no 
title  to  the  property  by  his  purchase.  (Prac  Act,  Sec.  287; 
Piper  V.  Elwood,  4  Denio,  165 ;  Adams  v.  Smith,  6  Cowen,  280  ; 
Nelson  y.  BochweU,  14  IlL  375.)  By  that  means,  he  will  be 
placed  in  the  same  position  he  was  in  before  his  purchase,  and  will 
have  lost  nothing  thereby.  It  was  not  necessary  for  the  plaintiflb 
to  prove  that  the  defendant  participated  in  the  fraud  of  Smith. 
The  evidence  introduced  by  the  plaintiffs,  and  which  was  objected 
to  by  the  defendant,  was  admissible  as  tending  to  prove  the  frmud 
of  Smith  in  the  purchase  of  the  property  from  the  plaintiflfa. 
The  judgment  is  affirmed. 


IN    THE   MATTER  OF   THE   ESTATE   OP  HIDDEIT, 

Txi  allowancA  of  a  claim  against  an  estate  by  an  executor  or  administrator,  antf 
the  Probtece  Judge,  has  the  force  and  effect  of  a  Judgment,  to  be  paid  In  due 
course  of  administration ;  but  It  Is  doubtful  whether  this  judgment  would  btntf 
another  creditor  of  the  estate  who  is  not  a  party  to  it 

When  the  account  of  a  claimant  is  contested,  and  he  applies  for  leave  to  amend, 
bj  filing  a  more  full  and  particular  account,  the  amendment  should  te  aUowed. 

Appeal  from  the  Probate  Court,  Santa  Clara  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

C.  T.  Byland,  for  Appellant 

Cbookbsb,  J.  delivered  the  opinion  of  the  Court — Noeton,  J. 
concurring. 

The  appellant  in  this  case  was  a  creditor  of  the  deceased,  and 
duly  filed  his  claim  against  the  estate,  which  was  allowed  hy  the 
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adminifitratriz  and  the  Probate  Judge,  on  the  fifth  day  of  Januaiy, 
1861.  Afterward,  on  the  thirtieth  day  of  October,  1861,  while 
the  final  aooount  of  the  administratrix  and  settlement  thereof  was 
pending  in  the  Probate  Conrt,  one  of  the  creditors  of  the  estate 
filed  objections  to  the  final  aooount;  and  among  other  things  ob- 
jected to  the  allowance  of  the  appellant's  claim,  on  the  ground  that 
i  portion  thereof  was  barred  hj  the  Statute  oi  Limitations.  No. 
fraud,  mistake,  misrepresentation,  or  deceit  on  the  part  of  appel- 
lint,  or  of  the  administratrix,  are  charged  On  the  hearing  of  the 
matter,  the  Probate  Judge  refused  to  permit  the  plaintiff  to  file  a 
mors  fall  and  particular  statement  of  his  account,  or  to  give  him 
an  opportunity  to  prove  that  his  claim  was  not  barred  by  the  statute, 
but  rejected  a  large  portion  of  his  claim  on  that  ground  alone. 

In  construing  the  statute  relating  to  the  estates  of  deceased  per- 
sons, this  Court  has  held,  that  a  claim  duly  allowed  by  the  adminis- 
trator and  Probate  Judge,  fixes  the  obligation  upon  the  eetate  as 
a  judgment,  and  has  the  same  force  and  effect  aa  a  judgment. 
[Dick's  Estate  v.  Gherhe,  6  CaL  669;  Pico  v.  De  la  Gnerra,  18 
li  430.)  In  Beckett  v.  Selover  (7  Id.  228),  while  an  allowed 
<^aiin  was  held  to  have  the  force  of  a  judgment,  it  was  still  consid- 
ered to  be  of  no  force,  except  as  between  parties  az^d  privies,  and 
therefore  it  was  held  not  to  bind  the  heir  in  a  proceeding  for  the 
sale  of  real  estate  for  the  payment  of  debts.  So,  too,  it  is  doubtful 
Aether  it  would  bind  a  creditor  of  the  estate  who  is  not  a  party 
to  it  ITpon  the  question  of  the  Statute  of  Limitations,  the  one 
Iiimdred  and  thirty-fifth  section  of  the  Probate  Act  is  imperative, 
as  it  provides  that  ^^  no  claim  shall  be  allowed  by  the  executor  or 
administrator,  or  by  the  Plrobate  Judge,  which  is  barred  by  the 
Statute  of  Limitations." 

But  the  Court  erred  in  not  permitting  the  appellant  to  file  a 
more  full  and  particular  account  of  his  claim,  and  in  refusing  to 
give  him  an  opportunity  to  prove  that  his  claim  was  not  barred  by 
tke  statuta 

The  order  of  the  Court  rejecting  the  daim  is  therefore  reversed, 
and  the  oaae  ia  remanded  for  further  proceedings. 
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LEWIS  V.  TYLER. 

Wbisb  the  law  compels  a  peraon,  snch  ae  an  innkeeper  or  common  carrlar*  to 
take  the  care  and  coato^  of  Koodi,  he  has  a  lien  on  the  property  for  his 
reasonable  and  jast  charges  therefor;  but  one  who  merely  provides  food,  and 
takes  the  care  of  an  animal,  as  an  agistor,  or  a  IWery  stable  keeper,  has  no  Iteii 
CB  the  property,  unless  there  la  a  special  agreement  to  that  effect. 

Appeal  for  the  District  Court^  Fifteenth  Judicial  District, 
Tehama  County. 

The  plaintiff  recoyered  judgment  in  the  Court  beioW|  and  the 

defendant  appealed. 

TT.  B.  Long,  for  Appellant 

Tf •  H.  Rhodes,  for  Bespondent 

Orooksb^  J.  delivered  the  opinion  of  the  Court — Kobtok^  J. 
concurring. 

This  is  an  action  to  recover  the  possession  of  certain  cattle.  The 
defendant  claimed  the  right  to  their  possession  on  the  following 
grounds:  First,  that  he  seized  them  while  trespassing  upon  his 
lands  and  has  a  right  to  hold  them  until  paid  the  damages  caused 
by  the  trespass ;  second,  that  the  plaintiff  contracted  with  the  de- 
fendant to  pasture  his  cattle  for  him,  and  that  he  has  a  lien  on 
them  therefore,  and  is  entitled  to  the  possession  until  the  lien  is 
paid.  !N'o  point  is  made  upon  the  first  defense,  and  it  is  therefore 
unnecessary  to  notice  it. 

The  general  principle  is,  that  where  the  law  oomp^  a  person^ 
such  as  an  innkeeper,  or  common  carrier,  to  take  the  care  and  cus- 
tody of  goods,  he  shall  have  a  lien  on  the  property  for  his  reasonable 
and  just  charges  therefore;  and  the  same  rule  applies  to  a  person 
who,  by  his  labor  and  skill,  has  imparted  an  additional  value  to  the 
goods.  {Grinnell  v.  Cook,  3  Hill,  491.)  But  one  who  merely 
provides  food  and  takes  the  care  of  an  animal,  as  an  agistor  or 
livery  stable  keeper,  has  no  lien  on  the  property,  unless  there  be  a 
special  agreement  to  that  effect.  {Orinnell  v.  Goak,  3  Hill,  491, 
492,  and  eases  cited.)    An  agistor  of  cattle  is  under  no  I^gal  oUi- 
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gation  to  take  the  chaige  of  or  keep  any  cattle  that  may  be  brought 
to  him  for  that  purpose.  He  may  receive  or  refuse  theni)  without 
violating  any  duty  or  obligation  imposed  on  him  by  the  law ;  and 
he  IB  at  perfect  liberty,  therefore,  when  he  receives  stock  to  keep, 
to  impose  such  terms  and  conditions  as  he  may  deem  proper.  And 
be  may  require  an  agreement  that  he  shall  have  a  lien  upon  the 
animals  for  his  reasonable  charges,  or  for  the  agreed  price,  if  he 
shall  deem  it  necessary  for  his  security.  That  class  of  bailees, 
however,  who  are  required  by  law  to  take  the  charge  and  custody 
of,  and  to  keep  animals  for  others,  have  no  right  to  impose  condi* 
tious  upon  those  who  employ  them;  and  the  law,  therefore,  very 
properly  gives  them  a  lien  upon  the  property  for  their  security. 
That  reason  does  not  exist  in  the  case  of  agistors  of  cattle,  and 
therefore  they  have  no  Uen,  except  where  there  is  a  special  agree- 
ment (Edwards  on  Bail,  279,  280.)  It  follows,  that  the  claim 
set  np  by  the  defendant  is  no  defense  to  the  action. 
The  judgment  ia  therefore  affinned. 


DUDLEY  V.  THOMAS. 

Wkar  mtten  In  dispute  ar«  sobmltted  to  arbltratloo,  with  power  for  tlie  arUtm- 
ton  to  tppolnt  an  nmplTe,  the  arbftratora  hare  a  right  to  eelect  the  umpire, 
either  before  or  after  the  Inyestigatloii  of  the  matter  hae  commenced,  even 
tiKKigh  the  artlclee  of  anbmimlon  contain  a  clanie  providing  for  inch  selection 
hi  th^  event  of  a  disagreement  between  the  arbitrators. 

AiUtrators  have  the  power  to  award  costs,  though  no  mention  ha  made  of  eoats 
la  the  articles  of  snbmisslon. 

Aftar  an  award  has  been  onoe  made  and  deUyered.  tbe  arMtrators  cannof  after- 
wards alter  the  same,  even  to  correct  mistakes,  wlthont  the  consent  of  the 
parties;  bat  the  maldng  of  a  new  and  snpplementarj  paper,  and  atuchlng 
the  same  to  the  award,  after  It  has  been  delivered,  docs  not  yitlMU  the  original 
award,  and  may  be  treated  as  sarplnsage. 

K  the  arbitrators  award  tliat  one  of  the  parties  shall  pay  to  the  other  a  sen 
certain,  and  also  that  the  parties  shall  execute  to  each  other  mutual  releases 
«f  all  actlona,  etCn  tha  tender  of  a  release  as  provided  by  the  award  is  not  m 
condition  precedent  to  the  right  to  bring  an  action   to  recover  tlie  money. 

Tbs  award  of  money  is  absolute  and  unconditional ;  but  the  award  of  releases  Ai 
diflereat,  for  they  are  concurrent  acts,  and  neither  party  can  compel  the  oChM 
U  9MMBam  a  ni«M  wttteat  ttm  tandar  of  a  falsase  by  himacH 
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Appeal  from  the  District  0(rart|  Third  Judicial  District,  Santa 
Olara  Counly. 

The  facts  are  stated  in  the  opinion  of  the  Court 

L.  Archer,  for  Appellant 

The  submission,  in  this  case,  was  general  as  to  all  matters  in  dif- 
ference between  the  parties  to  the  date  of  the  first  submission,  to 
wit:  November  6th,  1861,  and  was  special  as  to  certain  odier 
specified  matters.  The  award  does  not  show  that  the  special  mat- 
ters named  in  the  subnussion  were  passed  upon  as  is  required,  to 
make  the  award  good.  (See  Middrow  v.  Morris,  12  CaL  339.) 
This  defect,  it  is  submitted  to  the  Court,  cannot  be  supplied  hy 
parol  evidence,  but  renders  the  entire  awaj^  nuU  and  void. 

The  agreement  to  submit  provides  for  the  selection  of  an  umpire, 
in  the  event  of  a  disagreement  between  the  two  arbitrators.  The 
fact  is,  that  the  umpire  was  selected  before  the  arbitrators  com- 
menced their  session.  We  contend  that  this  was  a  material  and 
fatal  variance  from  the  agreement  This  point  has  not,  so  far  as 
we  know,  been  decided  by  this  Court,  and  we  think  it  is  worthy  of 
full  consideration.  A  person  might  well  be  willing  to  submit  his 
rights  to  two  named  persons,  and  consent  to  have  a  third  called  ixt, 
in  case  of  disagreement,  and  yet  not  be  willing  to  submit  to  tbe 
three  in  the  first  instance  for  many  reasons,  whidi  will  occur  to  the 
minds  of  the  Judges. 

Thomas  Bodhy,  for  Respondent 

Qbookieb,  J.  delivered  the  opinion  of  the  Court — NoBTOiTy  J. 
ooncumng. 

This  is  an  action  to  enforce  an  award.  The  case  was  tried  hj 
the  Court,  who  found  for  the  plaintiff,  and  a  judgment  was  rendered 
acoordingly,  from  which  the  defendant  appeals.  It  is  objected  that 
the  umpire  was  selected  by  the  arbitrators  before  they  conmienoed 
to  hear  the  case,  when  the  articles  of  submission  provided  for  sudi 
selection  in  the  event  of  a  disagreement  between  iia/t  arbitrators. 
Tina  objeetiim  ia  not  tenabla    The  arbitrat(«B  in  muik  case  had  tlie 
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rig^t  to  appoint  the  tunpiie  either  before  or  after  the  investigation 
«f  the  matter  had  commenced.  Indeed,  it  is  the  better  oonrse  that 
the  nmpire  be  first  selected^  so  that  he  can  hear  the  eyidence  direct 
from  the  witnesses.  (Caldwell  on  Arbitration,  107;  Boe  r.  Doe,  2 
Bmn.  ft  East  644;  Harding  v.  Waits,  16  East  556;  McKinr 
9lry  V.  SoUmons,  2  J.  R  57;  Van  Cortland  v.  UnderhiU,  17  Id. 
405.) 

It  seems  that  on  the  thirty-first  day  of  October,  1860,  the  par^ 
ties  agreed  to  submit  all  matters  in  controversy  between  them  to 
arbitration — the  award  to  be  made  on  or  before  November  6th. 
No  award  was  made'imder  this  submission;  and  on.  the  second  day 
of  April,  1861,  they  agreed  that  the  same  matters  should  be  resub- 
mitted to  the  same  arbitrators,  and  that  the  arbitrators  should  also 
take  into  consideration  and  render  their  award  upon  any  damage 
that  the  defendant  may  have  been  entitled  to  by  reason  of  any 
striking  given  to  him  by  said  plaintifiF,  and  the  detaining  by  him 
from  said  defendant  of  certain  trucks  and  chains.  The  award  was 
rendered  May  4th,  1861,  that  Thomas  should  pay  to  Dudley  eight 
himdred  and  fifty  dollars,  on  or  before  May  14th,  1861,  in  full  pay- 
ment, discharge,  and  satisfaction  of  all  moneys,  debts,  and  demands 
due  from  him  to  Dudley;  and  that  the  said  parties  should,  within 
ten  days  next  ensuing  the  date  of  the  award,  seal  and  execute  to 
each  other  mutual  and  general  releases  of  all' actions,  causes  of 
actions,  suits,  controversies,  claims,  and  demands*  for  or  by  reason 
of  any  matter  or  thing  from  the  beginning  of  the  world  down  to  the 
date  of  the  said  submission.  It  is  objected  that  the  award  covers 
matters  not  submitted  to  the  arbitrators ;  but  this  is  not  sustained 
by  the  record.  The  award  evidently  includes  no  matter  not  sub- 
mitted; nor  do  we  think  the  award  respecting  the  release  goes 
beyond  the  matters  submitted.  It  includes  all  matters  *up  to  the 
date  of  the  submission  but  none  since;  and  it  is  thus  authorized  by 
the  submission. 

It  appears  that  after  the  award  had  been  made,  the  arbitrators, 
on  the  sixth  day  of  May,  1861,  attached  the  following  certificate, 
signed  by  them,  to  a  bill  of  costs  in  the  case  amounting  to.  one  hun- 
dred and  eighteen  dollars  and  twenty  cents,  vi«. :  "  We,  the  under- 
8igned,  certify  the  foregoing  to  be  the  correct  bill  of  costs  in  the 
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above  matter  of  difference,  and  award  the  said  Stillman  Thomas  to 
pay  the  same  as  costs  of  said  suit"  ISfeither  in  the  agreement  of 
submission,  nor  in  the  award  made  on  the  fourth  day  of  May,  was 
there  any  stipulation  or  reference  to  the  subject  of  costs.  The 
arbitrators  have  power  to  award  costs,  though  no  mention  be  mad? 
of  costs  in  the  £rubmission,  as  it  is  a  matter  within  the  terms  of  a 
general  reference.  (Cald.  on  Arb.  198.)  And  it  has  been  held 
that  id  the  absence  of  any  specific  directions  about  costs,  they 
must  follow  the  award.  (Mcintosh  v.  Blyth,  1  Br.  &  Bing.  269.) 
But  it  is  contended  that  the  execution  of  this  certificate  by  the 
arbitrators  to  the  bill  of  costs,  was  an  alteration  or  amendment  of 
the  award  as  published,  and  therefore  vitiates  the  award.  The 
rule  spems  to  be  well  settled,  that  after  an  award  has  been  once 
made  and  delivered  the  arbitrators  cannot  afterwards  alter  the 
same,  even  to  correct  mistakes.  If  such  alteration  is  attempted  it 
will  be  considered  as  mere  surplusage,  and  it  will  not  vitiate  the 
award,  which  will  stand  good  in  its  original  terms.  (Cald.  on  Arb. 
177;  Henfree  v.  Bromley,  6  East.  309;  Irvine  v.  Elmore,  8  Id. 
63;  Brooke  j:  Mitchell,  6  M.  &  W.  473.) 

In  ;the  case  of  Porter  v.  Scott,  (7  Cal.  312)  it  was  held,  that 
any  alteration  of  the  award  by  tha  arbitrators  after  it  has  been 
made  and  puUished,  without  the  consent  of  the  parties,  would  viti- 
ate it ;  but  that  w'as  an  alteration  of  the  original  award,  and  not, 
as  in  this  «ase,'the  making  of  a  new,  separate,  and  supplementary 
paper. .  We  are  satisfied  that  the  execution  of  this  subsequent 
instrument  did  not  vitiate  the  original  award,  which  remained  un- 
altered by  tihe  arbitrators.  Whether  it  should  be  treated  as  mere 
aUi^lusage,  or  as  an  effective  instrument,  is  not  .a  question  before 
us;  for  the  judgment  only  included' the  amount  of  the  original 
•award^  and  the  plaintiff  does  not  complain  because  the  amount  of 
^fldsts  in.  this  supplementary  paper  was  not  included  in  it. 

It  appears  that  the  plaintiff  executed  a  receipt,  which  included 
^tke-t^  sums  of  eight  hundred  and  fifty  doUftrs  and.  one  hundred 
ajkd  eighteen  dollars  and  twenty  cents,  with  a  release  of  all  actions, , 
pt€.;^.a&  required  by  the  award,  which  he  offered  to  deliver  upon 
^hfepaynionf  of  said  sums  and  the  execution  of  a  similar  release  by 
tlie  *delen4^t:    It  ifi ^contended -that  it  was . necessary  for   the 
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plaintrffy  in  order  to  xkiaintain  the  action,  to  proye  a  per&rmance 
of,  or  an  offer  to  perform,  the  award  on  his  part ;  and  that  this  waa 
not  good  as  an  offer  of  a  release,  because  he  required  the  payment 
of  both  sums,  when,  as  defendant  claims,  he  was  not  entitled  to  the 
mm  of  one  hundred  and  ei^teen  dollars  and  twenty  cents. 

The  first  inquiry  is,  whether  it  was  necessary  for  the  plaintiff  to 
aver  and  prove  an  offer  of  a  release  to  enable  him  to  maintain  the 
action.  The  arbitrators  first  award  that  the  defendant  shall  pay  to 
the  plaintiff  eight  hundred  and  fifty  dollars,  on  or  before  the  four- 
teenth day  of  May,  1861 ;  and  they  further  award,  that  both  par- 
ties shall,  within  ten  days  after  the  date  of  the  award,  execute  to 
each  other  mutual  releases.  The  award  is  dated  May  4th,  so  that 
the  time  for  the  execution  of  the  releases  was  the  same  day  as  that 
fixed  for  the  payment  of  the  money. 

In  a  case  very  similar  to  the  present,  where  the  award  reqtiired 
the  defendants  to  pay  the  plaintiffs  a  certain  sum  without  fixing 
any  time  for  the  payment,  and  there  was  a  further  award  that  the 
plaintiffs  should,  on  demand,  assign  certain  claims  to  the  plaintiff, 
it  was  held,  that  no  demand  of  the  money  before  suit  brought  was 
neoessary,  as  by  the  award  the  defendants  were  directed  to  pay 
a  certain  sum  without  any  condition  or.qualifieation  whatever. 
And  it  was  further  held,  that  it  was  not  necessary  that  the  plaintiffs 
ihould  aver  a  tender  or  offer  of  performance  on  their  part. 
{NichoU  V.  Bensselasr  Covnty  Mut.  Ins.  Co.,  22  Wend.  125; 
fee,  also,  Crosby  v.  Waikins,  12  CaL  85.) 

It  would  seem,  from  the  principles  laid  down  in  the  case  from 
Wendell,  that  aa  offer  to  perform  was  not  ^eqessary,  to  enable  tho 
plaintiff  to  maintain  an  action  in  a  case  like  this.  The  award  of 
the  payment  of  the  money,  in  the  present  case,  was  absolute, 
unqualified^  and  unQonditional.  *  The  awaxd  of  mutual  releases 
was,  however,  different;  for  they  were  clearly  concurrent  acts,  and 
neither  party  dould  compel  the  other  to  execute  a  release  without 
showing  either  an  offer  of  a  release  by  him,  or  a  readiness  ai^d 
willingness  on  his  part  to  exncute  it  The.  action-  is  merely  to 
recover  the  money  awarded;  and  the  tend^  of  a  release,  as  pjro- 
▼ided  by  the  award,  was  not.a  condition  precedent  to  th^  right  to 
recover  the  money:    The  tif^t  to  recover  the  money  is  not  defeated 
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hj  the  mere  fact  that  the  plaintiff  demanded  more  than  he  was 
entitled  to,  beoanse  his  right  of  action  was  good  without  any 
demand  at  all;  and  even  where  a  demand  is  necessaij,  the  mere 
fact  that  a  greater  sum  is  demanded  than  the  party  is  entitled  to, 
will  not  defeat  the  action,  tmless  the  defendant  shows  that,  upon 
such  demand,  he  offered  to  pay  the  sum  the  plaintiff  was  really 
entitled  to,  and  that  it  was  refused.  This  objection  of  the  plaintiff 
is  not,  therefore,  well  taken. 
The  judgment  is  affirmed. 


AMYX  V.  TABER 


Tbs  OommoB  Oooncll  of  the  City  of  Stockton,  onder  the  charter  of  1862,  haTe 
pofwer  to  make  ordinances  to  preycnt  cattle  and  hogs  from  ronning  at  large 
oyer  the  streets  and  public  places  within  the  corporate  limits  of  tbe  City. 

Apps^i.  from  the  District  Court,  Fifth  Judicial  District,  San 
Joaquin  County. 

M.  0.  Cobb,  for  Appellant 

Terry  k  Bains,  for  Bespondent. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Obookxe^  J.  delivered  the  opinion  of  the  Court -^NoBTcnr,  J. 
concurring. 

This  is  an  action  to  recover  the  possession  of  certain  cattle  and 
hogs.  The  defendant  in  his  answer,  set  up  as  a  defense  die  diar- 
ter  of  the  Cfity  of  Stockton,  and  the  by-laws  of  the  city  made  under 
that  charter  relating  to  auimalfl  running  at  large  in  the  city;  that 
he  "WZB  Chief  of  the  Police  of  said  city,  and  as  such  took  up  the 
ftTiiTnala  in  question  under  the  authori^  conferred  on  him  by  the 
laws  of  the  State  and  the  ordinances  of  the  city,  and  held  them 
as  such  at  the  commencement  of  the  actioiL  The  plaintiff  demur- 
red to  the  answer;  the  Court  sustained  the  draiurrer  and  rendered 
final  judgment  for  the  plaintiff,  from  which  the  defendant  appeala^ 
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Sec  1  of  tiie  Act  of  1862,  reinoorporating  the  City  of  Stockton 
(Stat  1862,  814),  provides  that  the  City  of  Stockton  shall  be  a 
body  corporate,  and  that  said  body  corporate  "  may  make  by-laws 
not  repugnant  to  the  Constitution  and  laws  of  this  State."  Sec 
6  of  Art.  3  provides  that  "  the  Common  Conncil  shall  have  power 
within  the  city,  to  pass  all  by-laws,  ordinances,  and  resolutions  not 
repugnant  to  the  Constitution  of  this  State,  necessary  to  be  passed 
for  the  municipal  government  and  management  of  the  affairs  of 
the  City  of  Stockton,  and  for  the  execution  of  the  powers  vested  in 
the  said  body  corporate,  or  in  any  office  thereof;"  and  Sec  7  pro- 
vides that  ^^  the  Common  Council  shall  have  power  within  the  city, 
by  ordinance  *  *  *  to  prevent,  remove,  and  abate  nuisances, 
and  at  the  expense  of  the  parties  causing  or  committing  the  same, 
to  prevent  and  regulate  die  running  at  large  of  all  hogs,  pigs, 
goats,  sheep^  horses,  mules,  jackasses,  or  homed  cattle  ♦  ♦  ♦  ; 
to  impose  and  appropriate  fines,  forfeitures,  and  penalties,  for  the 
breach  of  any  ordinance."  Sec  1  of  Art  5  provides  for  a  Police 
Coort,  and  that  "said  Police  Court  shall  have  exclusive  jurisdic- 
tum  of  all  violations  of  any  city  ordinance,  and  may  hold  to  bail, 
etc."  Under  these  statutory  provisions,  the  Common  Council  of 
the  City  of  Stockton  passed  an  ordinance  making  it  unlawful  for 
persons  owning  such  animals  to  permit  them  to  run  at  large  within 
the  oorporate^limits  of  the  dty,  and  authorized  the  Chief  of  Police, 
^enever  he  should  find  such  animals  within  said  limits,  to  cause 
them  to  be  taken  in  charge  and  placed  in  the  city  pound,  and  after 
giving  ten  days'  public  notice  in  some  newspaper  published  in  the 
city,  to  expoee  them  for  sale  at  auction  to  tiie  highest  bidder,  and 
apply  the  proceeds,  first  to  the  payment  of  a  fine  of  five  dollars 
for  eadi  animal,  and  the  costs  of  sale  and  keeping,  and  the  residue, 
if  any,  to  be  deposited  with  the  City  Treasurer  for  the  benefit  of 
Ae  owner. 

The  answer  avers  that  the  animals  in  controversy  were  running 
at  large  within  the  corporate  limits  of  the  City  of  Stockton ;  and, 
u  Cbief  of  Police,  acting  under  said  laws  and  ordinances,  he  took 
Ihem  in  charge,  placed  them  in  the  city  pound,  and  caused  a  notice 
thereof  to  be  published  in  a  newspaper  in  said  city ;  and  that  they 
we  thus  lawfully  in  his  possession,  and  lawfully  detained  by  him 
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at  the  time  the  suit  was  commenced.  It  seems  to  have  been  ob- 
jected that,  as  the  city  charter  gives  the  Police  Court  "  exclusive 
jurisdiction  of  all  violations  of  a  city  ordinance,"  the  Oonmioa 
Council  had  no  authority  to  confer  upon  the  Chief  of  Police  the 
powers  vested  in  him  by  this  ordinance.  This  objection  is  not 
tenable.  The  proper  construction  of  this  statute  is  that  the  Police 
Court  is  to  have  exclusive  jurisdiction  of  all  actions  prosecuted^  for 
the  violation  of  a  city  ordinance.  The  Police  Court  is  a  judicial 
tribunal,  and  cannot  perform  the  duties  appropriate  to  a  Chief 
of  Police,  in  the  removal  of  nuisances,  or  the  taking  up  of  estraya^ 
or  animals  found  trespassing  upon  the  public  grounds  and  streets. 

The  power  and  authority  of  the  Common  Council  of  Stockton, 
under  their  charter,  to  make  a  proper  ordinance  to  prevent  animals 
of  the  kind  named  from  roaming  at  large  over  the  city,  and  its 
streets  and  public  places,  is  clear  and  undoubted.  Such  laws  and 
ordinances  are  adopted  in  all  well-governed  cities  and  towns,  and 
are  clearly  demanded  by  the  public  interests.  Individuals  have  no 
right  to  use  the  streets  and  public  grounds  of  a  city  as  a  place  in 
which  to  keep  such  animals ;  and  ordinances  prohibiting  them  from 
so  doing,  and  providing  the  proper  means  to  prevent  it,  do  not  yii>> 
late  any  constitutional  or  vested  right  or  privil^e.  Ordinances  of 
such  a  character  have  been  fully  sustained  by  the  Conrta.  {HeJber 
V.  Noe,  8  Ire.  493;  Whitfield  v.  Longest,  6  Id.  2«8;  Cofnmcf^ 
weaUh  v.  Dow,  10  Met  382 ;  Commomveaith  v.  ChMe,  6  Ouah. 
248«)  We  do  not  deem  it  necessary  to  enter  into  a  detailed  ezaiDh- 
ination  of  the  provisions  of  the  ordinance  in  question  in  thia  case, 
as  the  respondent  has  not  seen  fit  to  file  any  brief  pointing  out  the 
specific  objections  to  it.  ,  The  answer  contained  sufficient  f aefca  to 
show  a  good  defense  to  the  action,  and  that  the  defendant  lawfnUjr 
possessed  and  detained  the  property. 

The  judgment  is  therefore  revexaed  and  the  oanae  remanded. 
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HAMM  V.  ARNOLD. 

AvNou»  eoBunenced  a  rait  In'^g^lty  against  Hamm,  Gallup  &  Owln,  afenlac 
tbat  he  was  In  possession  of  a  tract  of  land,  and  Oallup  had  executed  a  deed 
of  the  land  to  Gwln  In  1856,  In  trust  for  Hamm,  and  that  neither  Gallop  nor 
Gwln  had  any  title  to  the  land;  and  asking  that  this  odTerse  claim  be  ad- 
judged null  and  Told.  Hamm  answered,  denying  that  he  claimed  anjr  iatereat 
In  the  land  under  the  deed.  On  the  trial  the  complaint  was  dismissed  as  to 
Hamm,  and  Judgment  rendered  against  the  other  defendants.  Arnold,  In  1857, 
purchased  the  land  at  a  sale  on  an  execution  issued  on  a  judgment  agalMt 
Faekard  Hamm,  grantor.  Hamm  afterwards  brought  an  action  against  Arnold 
to  recover  possession  of  the  land :  held,  that  Arnold  was  not  estopped  by  tiM 
judgment  in  the  equity  suit  dismissing  his  complaint  aa  to  Hamm,  tr«m  yror- 
fag  titU  under  JUa  Bberira  deed. 

Appbai.  from  the  District  Court,  Thirteendi  Judicial  Dirtriet> 
StanislauB  County. 

Albert  Packard  was  seized  in  fee  of  the  demanded  premises  on 
the  twelfth  day  of  March,  1856,  and  continued  so  seized  till  he 
conveyed  it  to  pliaintiff  Hamm,  on  the  third  day  of  January,  1867. 
It  was  under  tiiis  deed  from  Packard  that  Hamm  claimed  title  in 
the  present  action.  The  suit  brought  by  Arnold  against  Hamm, 
Gallup,  and  Owin  was  commenced  December  30th,  1858,  and  judg- 
ment was  rendered  in  it  Febmary  17th,  1860.  The  present  action 
was  commenced  Octobeir  7th,  1861.  llie  other  facts  appear  in  iha 
opinion  of  the  Court. 

/.  /.  Stoddard,  for  Appellant 

A.  BheU,  for  Bespondent. 

Cbockieb,  J.  delivered  the  opinion  of  the  Court — Nobtov,  J* 
concurring. 

This  is  an  action  to  recover  the  possession  of  a  tract  of  land  in 
Stanislaus  Coimty.  The  case  was  sent  to  a  referee  for  trial.  After 
the  plaintiff  had  proved  his  claim  of  title,  he  gave  in  evidence  a 
record  in  another  action,  which  was  a  suit  in  equity  brought  by  the 
defendant,  Arnold,  against  the  present  plaintiff,  Hamm,  and  one 
Gwin.     The  defendant  then  offered  evidence  to  prove  that  on  the 


374    SUPREME  COURT  — OCTOBER  TERM,  1868. 

HBinm  9.  Aniald. 

tenth  day  of  Febmaiy,  1857^  he  purchased  the  premises  in  ques- 
tion at  a  Sheriff's  sale  under  an  execution  issued  upon  a  judgment 
against  one  Packard,  the  plaintiff's  grantor,  which  was  a  subsisting 
lien  upon  the  premises  at  the  date  of  the  deed  from  Packard  to 
the  plaintiff,  and  at  the  time  of  the  purchase  by  the  defendant. 
The  plaintiff  objected  to  this  evidence  as  irrelevant,  on  the  ground, 
that  the  defendant  was  estopped  by  the  decree  in  the  equity  suit 
The  referee  sustained  the  objection,  and  the  defendant's  evidence 
of  title  was  excluded,  which  is  now  assigned  as  error. 

The  complaint  in  the  suit  in  equity,  brought  by  Arnold  against 
Hamm  and  Gwin,  under  which  the  estoppel  is  claimed,  alleged 
&at  be  (Arnold)  was  the  owner,  and  was  and  had  for  a  long  time 
been  in  the  peaceable  possession  of  the  premises  in  controversy; 
and  that  the  '^  defendants  claim  an  estate  or  interest  in  said  lands 
adverse  to  the  right  and  title  of  the  plaintiff  thereto;  and  by  their 
own  act,  or  by  their  procurement,  a  deed  of  said  IcOid  bearing  date 
December  13th,  1856,  executed  in  due  form  of  law  to  the  said 
defendant  Gwin,  by  S.  M.  Gallup,  has  been,  or  was,  on  the  twen- 
tieth day  of  December,  1856,  duly  filed  for  record  in  the  office  of 
the  County  Becorder  of  said  County  of  San  Joaquin,  after  having 
been  acknowledged  in  due  form  before  a  ITotary  Public."  It  then 
avers  that  at  the  date  of  the  deed,  Gallup  had  no  interest  in  the 
land ;  and  Gwin  has  no  interest  therein,  and  the  deed  was  made  to 
cast  a  cloud  upon  the  plaintiff's  title;  that  Hamm  has  the  bene- 
ficial interest  in  this  claim  of  Gwin's  and  Gallup  and  Gwin  held 
and  hold  the  same  in  trust  for  Hamm.  There  are  several  other 
averments  not  necessary  to  mention.  The  complaint  prays  that 
said  adverse  claim  may  be  adjudged,  null  and  void ;  and  that  Qwin 
may  be  decreed  to  convey  the  land  to  the  plaintiff;  and  that  in  the 
meantime  he  may  be  restrained  from  conveying  or  incumbering  it. 

The  answer  of  Hamm  in  that  suit  denies  that  the  deed  to  Qwia 
was  procured  by  him,  or  that  he  ever  had  or  has  any  beneficial 
interest  or  title  in  the  claim  of  title  under  the  deed  to  Gwin,  or 
that  the  latter  holds  any  interest  therein  in  trust  for  him;  and 
prays  that  the  complaint  be  dismissed  as  to  him.  The  decree  in 
that  suit  adjudged  the  deed  to  Gwin  to  be  void ;  and  the  latter  was 
^ordered  to  execute  and  deliver  a  conveyance  of  his  claim  of  title 
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to  the  premises  derired  under  the  deed,  to  the  plaintiff;  and  that 
"the  complaint  be  dismissed  as  against  the  defendant,  Hamm.'' 

It  is  evident  that  this  title  of  the  present  defendant,  Arnold, 
was  not  adjudicated;  or  if  involved  in  the  controversy  in  that  suit, 
that  the  adjudication  was  not  adverse  to  his  title,  but  on  the  con- 
trary was  sustained  by  the  decree.  The  mere  dismissal  of  the 
complaint,  as  against  Hamm,  was  not  an  adjudication  against  the 
title  of  Arnold,  or  in  favor  of  any  title  claimed  by  Hamm.  On  the 
contrary^  Hamm  set  up  no  title  in  that  action,  but  denied  all  the 
material  allegations  of  the  complaint  against  him.  Taking  the 
averments  of  his  answer  to  be  true,  then  he  was  improperly  made  a 
party  to  this  suit;  and  the  presumption  is,  that  the  Court  found 
them  to  be  true,  and  granted  his  prayer  by  dismissing  the  suit  as 
to  him.  But  the  answer  of  Gwin  raised  issues  to  be  tried,  and 
showed  that  he  was  the  real  party  defendant ;  and  as  to  him,  the 
issues,  involving  Arnold's  title  and  right  of  possession,  were  found 
in  favor  of  Arnold,  and  the  decree  was  rendered  accordingly. 
There  is  no  valid  groimd  for  the  claim  that  the  judgment  in  this 
suit  in  equity  estopped  Arnold  from  proving  his  title  in  the  pres- 
ent action.  A  question  very  similar  in  principle  was  so  decided  in 
the  cases  of  FuUon  v.  Eanlow  (20  Cid.  450)  and  Flandreau  v. 
Downey  (23  Cal.  354.)  (See,  also,  McDonald  v.  The  Bear  River 
and  Avbum  Water  &  M.  Co.,  15  Id.  145;  Kidd  v.  Laird,  Id. 
162.)  The  referee  therefore  erred  in  excluding  the  defendant's 
evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 


WATSON  i;.  WHITNEY. 


Od  whow  with  anned  maa,  antera  npon  land  Ineloaad  with  a  ftiioa  and  te  tha 
poaaessloD  of  another,  and  eommencea  the  erection  of  a  houaa,  and  refiiaea  ta 
dettrer  ap  peaceable  poaieealan  on  demand,  hat  audcea  a  ahow  of  force  to 
retain  It,  la  goUty  of  forcible  entry  and  detainer. 

la  an  action  of  forcible  entry  and  detainer,  all  mattara  oC  legal  azeoae,  Joatlflea- 
tion,  or  avoidance,  can  be  given  in  evidence  by  the  defendant  under  a  general 
«inlal  o<  the  allegatlOBa  of  tha  complaint. 
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The  granting  or  refusing  of  a  change  of  venue  by  reason  of  the  Mas  and  preju- 
dice of  the  citizens  of  the  county,  Is  discretionary  with  the  Court,  subject  to 
rerlslon  only  In  cases  of  abuse. 

Where  the  complaint  In  an  action  of  forcible  entry  and  detainer,  prays  for  treble 
damages,  the  Court  has  the  power  to  treble  the  damages,  although  the  com- 
plaint does  not  specially  refer  to  the  statute  authorizing  It. 

to  Impanneling  a  Jury  each  party  has  a  right  to  put  questions  to  a  Juror  to  ahow 
not  only  that  there  exist  proper  grounds  for  a  challenge  for  cause,  bat  to 
elicit  facts  to  enable  him  to  decide  whether  he  will  make  a  peremptocy  chal- 
lenge. 

Afpsax  from  the  County  C!ourt  of  Napa  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Moore  and  Laine,  for  Appellant 

Wallace  &  Bayle  and  Edgerton,  for  Bespondent 

Cbockeb,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  NoBTON  J.  concurring, 

This  is  an  action  for  forcible  entry  and  detainer.  The  facts  are 
substantially  as  follows:  The  tract  of  land  in  controversy  was 
inclosed  at  the  time  of  the  forcible  entry,  which  took  place  Decem- 
ber Slsty  1862,  and  had  been  in  the  quiet  and  peaceable  possession 
of  the  plaintiff  or  his  tenants  ever  since  1856.  On  that  day, 
Watson,  the  plaintiff,  and  several  persons  with  him,  went  to  the 
place  where  the  defendant,  with  six  or  seven  others,  was  engaged  in 
constructing  a  small  house.  The  plaintiff  asked  whose  house  is  that, 
to  which  the  defendant  replied  that  it  was  his;  and  the  plaintiff 
then  demanded  peaceable  possession,  to  which  the  defendant  an- 
swered that  he  could  not  have  it  Whitney  and  those  with  him 
were  armed;  and  the  plaintiff  then  said,  ^^I  see  you  are  all  armed  ^ 
and  that  is  enough."  One  of  the  persons  who  went  there  with  the 
plaintiff  struck  the  house  with  an  ax ;  and  one  of  the  defendant's 
party  presented  a  pistol  at  him,  and  told  him  that  if  he  struck  again 
he  would  shoot  him.  He  did  not  strike  again,  but  replied  that  he 
would  throw  the  ax  at  him  if  he  did  not  drop  the  pistol.  These 
facts,  which  are  not  controverted,  clearly  show  a  forcible  entry 
and  detainer  within  the  provisions  of  the  statute,  and  within  the 
rules  laid  down  by  this  Court  on  that  subject    There  was  an  unu- 
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mi  assemblage  of  armed  men' with  the  defendant,  and  the  plain- 
tiff had  jnst  grounds  to  apprehend  yiolenoe  if  he  had  attempted  to 
retain  possession,  or  removo  the  defendant  from  his  land.  Actual 
threats  were  also  used  of  violence  to  the  plaintiff  or  those  who 
accompanied  him.  The  jnrj  that  tried  the  case  returned  a  rerdiet 
in  favor  of  the  plaintiff,  on  which  judgment  was  rendered  for  resti* 
tndon  of  the  premises  with  treble  damages,  from  which  the  defend- 
ant appeals. 

The  defendant  filed  an  answer  while  the  case  was  pending  before 
the  Justice  of  the  Peace,  in  which,  after  denying  generally  the 
allegations  of  the  complaint,  he  averred  that  he  entered  peaceably, 
''D  the  day  named,  upon  a  certain  quarter  section  of  land  described 
bj  the  public  surveys,  which  includes  about  ten  acres  of  the  tract 
lescribed  in  the  plaintiff's  complaint;  that  he  had  a  right  to  enter 
thereon  under  the  preemption  laws  of  the  United  States;  that  H 
vafl  public  land;  had  been  surveyed  by  the  United  States  Sur* 
veyors  as  such,  and  was  subject  to  the  pregmptipn  laws.  The 
Tustice,  on  motion,  struck  out  all  of  this  answer,  except  that  part 
lenjing  the  allegations  of  the  complaint.  When  the  case  came 
ip  in  the  County  Court  on  appeal,  the  defendant  moved  the  Court 
to  reverse  this  order  of  the  Justice,  and  to  send  the  case  back  to 
:be  Justice  with  an  order  requiring  him  to  certify  it  to  the  District 
Conrt  for  trial,  which  motion  was  denied  by  the  Court,  and  this 
>  assigned  for  error.  It  is  unnecessary  to  determine,  in  this  case, 
'whether  title  can  be  put  in  issue  in  actions  of  this  kind,  and  thus 
require  the  case  to  be  sent  to  the  District  Court  for  trial.  The 
affirmative  allegations  in. the  answer  show  no  title  in  the  defendant^ 
bat  merely  an  attempt  on  his  part  to  comply  with  the  preemption 
iaw8  of  the  United  States,  as  a  means  of  procuring  a  title  at  some 
lutnre  time.  There  was,  therefore,  no  error  in  refusing  to  send 
■he  case  to  the  District  Court  for  trial.  Nor  was  there  any  error 
in  refusing  to  reverse  the  order  of  the  Justice.  If  the  defendant 
iesired  to  amend  his  answer  by  adding  that  part  stricken  out  by  the 
Justice,  he  should  have  made  a  motion  to  that  effect  in  the  County 
^onrt  He  has  not  been  prejudiced  in  any  way  by  this  action  of 
•  e  Justice,  as  the  twentieth  section  of  the  Forcible  Entry  Act 
allows  all  matters  of  excuse,  justification,  or  ai^oidanee,  to  be  given 
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In  evidence  under  a  general  denial  of  allegations  of  the  complaint. 
This  assignment  of  error  is  therefore  overruled. 

The  defendant  filed  an  afiBidavit,  and  moved  the  Conn^  Oourt 
thereon  to  change  the  place  of  trial  to  some  other  comitj,  which 
was  denied,  and  this  is  assigned  for  error.  The  affidavit  sets 
forth  that  he  believes  he  cannot  have  a  fair  and  impartial  trial  in 
the  County  of  Napa,  by  reason  of  the  bias  and  prejudice  of  the  citi- 
zens of  that  counly  against  the  defendant,  and  the  class  of  persons 
to  which  he  belongs ;  that  there  has  been  great  excitement  in  the 
county,  and  much  feeling  and  prejudice  existed,  growing  out  of 
the  rejection  of  the  grant  of  the  "  Suscol  Rancho,"  and  that  this 
suit  has  grown  out  of  these  troubles,  and  numerous  suits  of  a  simi- 
lar character  had  been  commenced,  and  the  questions  involved 
therein  have  been  largely  and  generally  discussed  by  the  citizens  of 
the  county;  that  there  is  a  large  league  of  landholders  of  the  Suscol 
Rancho  who  are  bitterly  opposed  to  the  defendant,  who  have  con- 
tributed money  to  prosecute  the  defendant  and  others.  The  grant- 
ing of  a  change  of  venue  on  this  ground  is  discretionary  with  the 
Courts,  subject  to  revision  only  in  cases  of  abuae.  (Sloan  v.  SmiiK 
3  Cal.  410;  People  v.  Fidier,  6  Id.  156.)  The  fact  that  no  diffi- 
culty occurred  in  selecting  a  jury,  which  was  accepted  by  the  de- 
fendant to  try  the  case,  shows  that  there  was  no  just  foundation  for 
the  application,  and  that  there  was  no  abuse  of  this  discretion  vest- 
ed in  the  Court.    This  objection  is  therefore  untenable. 

It  is  also  contended  that  the  Court  erred  in  trebling  the  damages 
found  by  the  jury,  because  the  complaint  does  not  specially  refer 
to  the  statute,  in  the  prayer  for  damages..  The  plaintiff  prays,  in 
his  complaint,  for  treble  damages;  though  it  does  not  refer  to  the 
statute  which  allows  the  damages  to  be  trebled.  Parties  are  not 
held  to  any  great  strictness  in  their  pleadings  in  Justices'  Courts, 
and  this  Court  has  held  that  an  omission  of  this  kind  will  not  pre- 
vent the  Court  from  trebling  the  damages.  {O'CaUaghan  v.  Booth, 
6  Cal.  63 ;  Hart  v.  Moon,  Id.  161.)  The  next  point  raised  is, 
that  the  verdict  is  against  law  and  evidence.  This,  as  we  have 
already  shown,  is  not  well  taken.  The  evidence  fully  sustaina  the 
verdict. 

In  impanneling  the  jury,  the  defendant  propounded  the  foUoiw- 
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ing  questions  to  each  juror,  which  were  objected  to  by  the  plaintiff 
and  ezdnded  by  the  Court,  and  this  is  assigned  as  error;  ^'Ist 
Have  you  heard  much  conversation  among  the  people  in  regard  to 
the  rights  of  the  parties  on  the  Suseol  Bancbo ;  and  if  so,  have  you 
formed  or  expressed  an  opinion  in  regard  to  those  rights!  2d. 
Have  you  any  bias  or  prejudice  against  that  dass  of  citizens  on  the 
Suseol  Eancho  commonly  called  squatters,  of  which  dass  the  de- 
fendant is  one!  8d.  Have  you  ever  sat  on  any  of  these  Suseol 
eases,  similar  to  this  case,  as  a  trial  juror  2"  It  is  not  necessary  to 
determine  whether  affirmative  answers  to  these  questions,  or  any 
one  of  them,  would  have  formed  a  proper  ground  for  a  challoige 
for  cause.  Each  party  has  a  right  to  put  questions  to  a  juror,  to ' 
show,  not  only  that  there  exists  proper  grounds  for  a  challenge  for 
cause,  but  to  elicit  facts  to  enable  the  party  to  decide  whether  or 
not  he  will  make  a  peremptory  challenge ;  and  the  defendant  had 
a  right  to  put  these  questions,  if  they  were  pertinent  for  either  pur- 
posei  He  was  entitled  to  an  answer  to  these  questions,  to  enable 
him  to  decide  whether  he  would  make  a  peremptory  challenge ;  and 
the  Court  erred  in  refusing  them. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded  for 
a  new  triaL 


MEEBILL  V.  FORBES  ei  O. 


Thb  ralM  «f  law  PMpeetlng  the  aeti  necessarj  to  conititata  a  forelble  mttf,  or 
A  forelble  entry  and  nnlawfal  detainer,  require  something  more  than  a  mere 
treqiass  upon  the  property. 

One  who  enten  upon  land,  for  the  purpose  of  cutting  and  taking  away  graM  ot 
eropa  arrowing  thereon,  without  any  Intention  of  taking  posaeMlon  of  the 
land,  and  without  residing  thereon.  Is  not  guilty  of  a  forcible  entry  aad  ie- 


Appxal  from  the  Omnty  Court  of  Solano  Oountj; 
The  facts  are  stated  in  the  opinion  of  the  Court 
Whitman  and  WeUs,  for  Appellanii. 
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Merrill  v.  FovheM, 

Our  first  point  in  the  case  is,  that  the  oomplaint,  and  the  proofs 
onder  it,  establish  that,  if  any  unlawful  act  was  committed,  it  was 
"Derelj  a  trespass,  and  that  plaintiff  was  not  entitled  to  recover  in 
this  form  of  action,  {Commonwealth  v,  Shaltude,  4  Cash.  148; 
Frasier  v.  Hwnlon,  6  CaL  156 ;  1  Bishop  on  Cr.  Law,  Sea  899 ; 
2  Id.  Sec.  416;  State  v.  Fort  and  Oauae,  4  Dev.  &  Bat  192, 
dted  in  2  Archbold's  Crim.  Prac  354,  12 ;  People  ▼.  SrnUk,  24 
Barb.  16;  WiJlard  ▼.  Warren,  17  Wend,  267  j  People  v.  Gibhe,  24 
Id.  200.) 

Jf .  A.  Wheaton,  for  Bespondent 

« 

Obookeb^  J.  delivered  the  opinion  of  the  Oonrt — NoBtoiTi  J. 
concurring. 

This  is  an  action  founded  on  an  alleged  nnlawfal  entiy  azid 
forcible  detainer  of  a  tract  of  land  in  Solano  County,  originally 
commenced  before  a  Justice  of  the  Peace,  and  appealed  to  the 
County  Court,  where  it  was  tried  before  a  jury,  who  rendered 
a  verdict  in  favor  of  die  plaintiff  for  damages  in  the  sum  of  two 
hundred  and  sixty-seven  dollars  and  fifty  cents,  which  was  trebled 
in  the  judgment. 

It  appears  that  the  plaintiff  was  in  possession  of  the  premises  in 
controversy,  as  tenant  of  the  owner,  under  an  agreement  to  give 
one-third  of  the  grain  that  he  might  raise  thereon,  delivered  in 
sacks.     Whether  there  was  any  agreement  about  the  crop  of  grass 
does  not  appear ;  but  it  seems  that  the  plaintiff,  shortly  before  the 
acts  complained  of,  offered  to  purchase  the  grass  of  him,  or  his 
interest  therein,  but  they  failed  to  come  to  an  agreement,  and  the 
defendant  Forbes  purchased  the  grass  crop  of  the  owner  of  the 
land.     When  JForbes  went  on  the  premises  with  his  workmen  and 
mowing  machine  to  cut  the  grass,  the  plaintiff  was  not  at  home, 
but  his  employ6  went  and  told  them  they  must  not  cut  the  hay. 
Thev  refused  to  stop  work.     Afterward,  the  plaintiff  returned 
hoTT.e,  and  went  and  forbade  them ;  but  the  workmen  told  him  they 
were  going  to  stay  there  until  Forbes  told  them  to  quit.    Forbes 
was  afterwards  told  he  must  not  cut  the  grass ;  to  which  he  replied, 
it  did  not  make  any  difference  about'  Merrill's  forbidding  him  — 
he  was  going  to  eat  it 
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The  ralea  of  law  respecting  the  acts  necessary  to  eustain  an 
action  for  a  forcible  entry,  or  a  forcible  and  unlawful  detainer, 
require  something  more  than  a  mere  trespass  upon  the  property. 
The  entry  of  the  defendants  was  evidently  not  for  the  purpose  of 
taking  possession  of  the  land,  but  merely  to  cut  and  take  away  the 
grass  growing  thereon ;  and  when  this  was  completed,  the  defend- 
ants quit  the  premises  entirely.  Indeed,  they  do  not  appear  to 
haTB  resided  on  the  land,  eren  while  they  were  at  work.  There  is 
no  conflict  of  evidence  upon  these  points,  and  it  is  dear  that  the 
facts  are  entirely  insufficient  to  maintain  this  kind  of  action. 

The  judgment  is  reversed  and  the  cause  remanded. 


MITOHELL  V.  DAVia 

On  tkt  trtal  of  aa  Actloii  of  forcible  entry  and  detainer,  the  pUlntflf  offered  lii 
erldMfle  s  Jodgmcnt  a«a]n«t  defendant  awarding  poeseeslon  of  tbe  land;  and 
tbe  writ  of  reatltoUon  iioaing  on  the  lanie ;  and  tlie  BberUTa  retmsR  thevoon : 
hOd,  to  be  e<Rnpetent  erldence*  for  the  poipose  only  of  ahowlng  the  extent  of 
plalntllTa  pooaesalon,  and  that  defendant  was  estopped  from  contesting  the 


The  Sapreme  Court  In  rererslng  a  Jadffnent,  passed  open  a  point  of  law,  as 
resnlting  from  the  facts  then  before  It:  held,  that  the  rale  that  the  law,  thos 
laid  down,  becomes  the  law  of  the  case  In  all  Its  stages,  only  applies  so  long 
as  the  erldence  derelopo  the  same  state  of  facets ;  and  that.  If  on  the  new  trial, 
the  ovldflioe  ahows  a  different  state  of  facts  from  that  shown  on  the  first  trial, 
the  law  of  the  case  will  be  that  resnlting  from  this  new  state  of  facts. 

When  trreleraBt  testimony  is  offered  by  one  party.  In  the  course  of  a  trial,  an4 
obleeted  to  by  the  other,  and  Is  admitted  by  the  Conrt,  under  the  objection, 
and  afterwards,  before  the  dooe  of  the  trial,  the  party  Introdncing  the  eri- 
dence  asks  leaye  to  withdraw  It,  and  the  other  party  objects,  and  the  Court 
under  the  objection,  refuses  leaye:  held,  that  this  last  objection  was  a  walTei 
«f  tbo  flnft,  and  cured  the  error. 

If  tte  party  guilty  of  a  forcible  entry,  has  any  title  or  right  of  possession,  hit 
title  or  right  of  possession  cannot  be  tried  In  an  action  of  forcible  entry  anO 
detainer.  He  must  first  dellTer  up  the  possession,  forcibly  acquired;  aa4 
tbci^  ha  may  litigate  hUi  title  or  rl^t  to  poeosaslon  In  a  proper  action. 

Appsal  from  the  Countf  Court,  Btanislaus  County. 
The  facta  are  stated  in  the  opinion  of  the  Court 
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L.  Qvint  and  Coffroth  £  Spalding,  for  Appellant,  cited:  {Table 
Mountain  Co.  v.  Strandhan,  21  Oal.  548;  Damdson  v.  Dallas,  15 
Id.  82;  Higgivbotham  v.  Higginbotham,  10  B.  Monroe,  371; 
Baxter  ▼•  Beaumont,  16  East.  33). 

Oeorge  Cadwaiader,  for  Respondent,  cited:  (Button  ▼•  War- 
schauer,  21  Cal.  625 ;  Rice  v.  Bancroft,  11  Pick.  468). 

Obookbr,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J. 
and  NoKTON,  J.  concurring. 

This  is  an  action  of  forcible  entry  and  detainer.  The  case  has 
been  previously  before  this  Court,  and  will  be  found  reported  in 
20  Cal.  46.  It  was  there  held  that  the  evidence  showed  that  the 
plaintiff  was  in  possession  of  the  premises  at  the  time  of  the  alleged 
entry  of  the  defendant,  as  the  agent  of  one  Storer,  and  therefore 
the  action  should  have  been  in  the  name  of  Storer,  and  not  the 
plaintiff.  It  seems  that  Storer  had  recovered  judgment,  in  an 
action  for  the  possession  of  the  premises,  against  Davis ;  and  the 
return  of  the  Sheriff  to  the  writ  of  restitution  waa,  that  he  had 
''  put  Storer,  by  his  representative,  James  Mitchell,  in  peaceable 
possession  of  the  within  described  premises ;"  and  as  there'was  no 
odier  proof  respecting  the  character  of  the  possession  of  the  plain- 
tiff, it  was  held  that  his  possession  was  merely  as  against  Storer. 

At  the  trial,  had  after  the  return  of  the  remiititvr,  the  plaintiff 
proved  that  he  held  possession  at  the  time  of  the  defendant's  entry, 
not  as  agent,  but  as  the  mortgagee  of  Storer,  by  his  consent ;  and 
under  instructions  from  the  Court  upon  this  subject,  the  jury  found 
a  verdict  in  favor  of  the  plaintiff,  from  which  the  defendant  appeals. 

The  plaintiff  introduced  in  evidence  at  the  trial,  the  judgment, 
execution,  and  return  of  the  Sheriff  thereon  in  the  case  of  Storer  v. 
Dams,  and  this  is  alleged  to  be  in  error.  This  evidence  was  admis- 
sible to  prove  the  right  and  extent  of  the  possession  of  the  plaintiff, 
and  that  the  defendant  was  estopped  from  contesting  the  same. 
The  return  of  the  Sheriff  that  Mitchell  was  the  "  representative  '* 
of  Storer,  was  open  to  explanation  by  proof  showing  in.  what  way 
he  was  his  representative,  and  in  what  diaracter  he  took  the  poe- 
ThiB  objection  ia  therefore  ovemled. 
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It  is  urged  tliat  the  proof  showed  that  the  possession  was  deliv- 
eied  to  StOTer  and  not  to  Mitchell,  and  that  there  was  no  proof  of 
aetaal  possession  by  Mitchell  at  the  time  of  the  allied  entry ;  and 
the  previous  decision  of  this  Court  in  the  case  is  referred  to  in  sup- 
port of  this  position.  The  evidence  in  the  case  as  now  presented 
is  very  different  npon  this  point  from  what  it  was  on  the  previous 
appeal.  It  now  appears  that  one  Hunter  was  the  attorney  of  Stor- 
er,  and  as  such  directed  the  Sheriff  to  put  Mitchell  in  possession 
under  the  writ ;  that  Mitchell  had  a  mortgage  upon  the  premises, 
and  though  he  may  have  been  put  in  possession  as  agent  of  Storer, 
yet  the  proof  is  that  he  held  at  the  time  of  the  defendant's  entry 
as  mortgagee,  and  not  as  agent  This  evidence  shows  that  the 
actual  possession  was  in  Mitchell,  and  not  in  Storer.  The  posses- 
sion of  a  mortgagee  is  not  in  fact  the  possession  of  the  mortgagor. 
As  was  said  in  the  opinion  on  the  former  appeal :  ''  The  fact  of 
poflsession,  and  not  the  title  to  the  premises  or  the  right  of  pos- 
session, can  alone  be  inquired  into.''  It  is  urged  that  the  previous 
decision  upofn  this  point  has  become  the  law  of  the  case,  and  con* 
elusive  upon  the  parties;  and  numerous  decisions  of  this  Court 
aie  referred  to.  An  examination  of  those  oases  will  show,  however, 
that  th^  apply  obIj  to  principles  of  law  announced  in  a  case ; 
and  not  to  mere  questions  of  fact,  which  may  have  been  passed 
upon.  For  instance,  it  was  held  in  this  case  on  the  previous 
appeal,^  as  a  question  of  fact,  that  the  evidence  showed  that  the 
possession  of  the  plaintiff  was  as  the  agent  of  Storer,  and  not  by 
any  ri^t  in  himself ;  and  it  was  further  held  as  a  principle  of  law, 
founded  upon  this  fact,  that  the  possession  of  the  agent  was  the 
possession  of  his  principal  for  the  purpose  of  this  fiction,  and  there- 
fore the  action  should  have  been  in  the  name  of  the  principal. 
The  determination  of  this  principle  has  become  the  law  of  the 
ease;  but  the  question  of  fact^  whether  or  not  the  plaintiff  was  the 
agent  of  Storer,  is  liable  to  be  changed  by  further  evidence  show- 
ing the  true  and  a  different  state  of  facts ;  and  the  action  of  this 
Ooort  upon  this  question  of  fact  does  not  operate  as  a  bar  or  estop 
pd  upon  the  plaintiff  from  showing  the  true  facts  of  the  case.  If 
BO  farther  evidence  had  been  introdi:^oed  by  the  plaintiff  on  the 
aeoond  trial  upon  thia  poinl^  there  mi^  have  been  some  grounds 
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for  saying  that  the  question  had  been  put  at  rest  by  the  former 
adjudication.  The  judgment  of  this  Court  was,  that  the  case  be 
remanded  for  ai  new  trial ;  at  which  new  trial  the  plaintiff  had  a 
clear  right  to  introduce  any  evidence  relevant  to  the  issues  to  be 
tried.  The  Court  instructed  the  jury  that  if  they  "  found  from  the 
evidence  that  Mitchell  was  the  agent  of  Storer,  and  as  such  was 
put  into  the  possession  of  the  premises,  then  his  possession  was 
that  of  Storer,  and  not  his  own,  and  they  should  find  for  the  de* 
fendant."  This  was  following  out  and  adhering  to  the  law  of  the 
case  as  it  had  been  laid  down  by  this  Court.  The  jury,  however, 
found  that  he  was  not  the  agent  of  Storer,  in  finding  for  the  plain- 
tiff, and  that  finding  is  sustained  by  the  evidence  before  them. 
This  objection  is  therefore  overruled. 

The  plaintiff  offered  in  evidence  a  location  of  a  military  land 
warrant  by  Storer  upon  the  premises,  and  the  Court  overruled  an 
objection  of  the  defendant  to  its  admission,  and  this  is  assigned 
for  error.  It  seems  that  immediately  afterwards  the  plaintiff  asked 
leave  of  the  Court  to  withdraw  this  evidence  from  the  jury ;  but  the 
defendant  opposed  it,  and  the  Court  therefore  refused  leave  to  with- 
draw it  This  action  of  the  defendant  waived  this  objection,  and 
cured  the  error.  The  paper  was  irrelevant,  and  should  not  have 
been  admitted,  and  the  Court  should  have  permitted  it  to  be  with- 
drawn ;  but,  under  the  circumstances,  the  defendant  is  precluded 
from  assigning  it  as  error.  The  defendant  offered  in  evidence  an 
opinion  of  the  IT.  S.  Land  Commissioner,  respecting  the  validity 
of  the  location  of  this  land  warrant,  whidi  the  Court  excluded, 
upon  objection  being  made  by  the  plaintiff.  The  opinion,  even  if 
it  were  admissible  in  evidence  under  any  circumstances,  was  clearly 
irrelevant  to  the  issues  in  this  case,  and  the  Court  therefore  did 
not  err  in  excluding  it.  If  the  defendant  has  any  title  or  right  of 
possession  to  the  land,  it  must  be  tried  in  some  action  proper  for 
trying  such  questions;  but  the  present  is  not  an  action  of  that 
kind.  He  was  not  justified  in  attempting  to  enforce  any  such  right 
by  taking  forcible  possession  of  the  land  in  dispute.  He  must  first 
deliver  up  the  possession  thus  forcibly  acquired,  and  then  be  may 
be  in  a  situation  to  litigate,  in  a  proper  action,  any  valid  right  or 
title  he  may  have  to  the  land*    One  great  object  of  the  JPomUe 
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Entry  Act,  is  to  prevent  even  rightful  owners  from  taking  the  law 
into  their  own  hands  and  attempting  to  recover,  by  violence,  what 
the  remedial  process  of  a  Court  would  give  them  in  a  peaceful 
mode. 
The  judgment  is  affirmed. 


HERRITER  v.  PORTER— HIHN,  Itttkrvsnob. 

1  CAtmi  of  aetloii  ariBlag  out  of  contract,  or  baaed  upoa  a  ihiclo  or  conttnaout 
tortloQs  act,  caonot  tM  divided  op  Into  eeveral  demands,  and  made  the  subject 
e(  aeparate  actloos. 

If  an  acdoB  be  brought  to  reeovor  pooooMhm  of  a  lot  of  persoaa!  property,  wrouK- 
follj  taken  and  detained,  and  If  the  wrongfol  taking  was  one  contlnaout  and 
tortlooa  act,  a  verdict  and  judgment.  In  tbat  action,  will  be  a  bar  to  a  oubse- 
que&t  salt  for  tbe  remainder  of  the  property. 

The  Supreme  Coort  will  not  preanme  error,  or  tbat  facts  exist  wblcb  would  show 
error.  If  the  Coort  below  commits  error  In  Its  finding  or  judgment,  that 
error,  or  tbe  ficts  necessary  to  establish  It,  must  be  shown  afflrmatlTely  by  the 
appellant 

APP1L4I.  from  the  District  Cburt,  Third  Judicial  Distriet^  Santa 
Croz  County. 

The  facts  are  stated  in  the  opini<nL  of  the  Court 
R.  F.  Pechham,  for  Appellants. 

There  are  many  decisions  against  splitting  np  causes  of  action, 
founded  in  public  poliqy;  but  they  are  all  in  trespass,  trover^  and 
actions,  ex  contractu. 

^o  case'is  to  be  found  in  which  it  has  been  held,  that  a  suit  to 
recover  a  specific  chattel  was  a  bar  to  another  suit  to  recover  an- 
other specific  chattel,  which  happened  to  be  in  the  possession  of  the 
defendant  at  the  time. 

If  such  is  the  law,  then  if  defendant  has  in  his  possession  differ- 
ent kinds  of  goods,  at  the  same  time  —  though  of  the  most  opposite 
character  —  and  in  distant  and  different  places,  a  recovery  of  on^  -  - 
for  instance,  a  horse  in  Sacramento — would  preclude  his  after- 
wards suing  for  a  cow  in  the  County  of  Santa  Cruz. 
Vol.  XXIII.~S6. 
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The  chattelfi,  in  this  case,  being  all  of  the  same  kind,  can  mako 
no  difference  in  principle. 

/.  O.  Wilson  and  W.  W.  Stow,  for  Respondent 

Cbockeb^  J.  delivered  the  opinion  of  the  Court  —  KoBTOir,  J. 
concurring. 

This  is  an  action  to  recover  the  possession,  or  the  value,  if  pos- 
session could  not  be  had,  of  7,770  redwood  posts,  in  Santa  Cruz 
County,  brought  by  the  plaintiff  against  Porter,  Sheriff  of  that 
county,  and  Hihn  intervened  in  the  action,  claiming  to  be  the  owner 
adverse  to  the  plaintiff.  The  facts  as  agreed  to  are  substantially  aa 
follows:  Prior  to  July  6th,  1860,  the  intervener,  Hihn,  and  others 
were  the  owners  of  a  tract  of  land  in  said  county,  known  as  the 
^^ Sequel  Augmentation;"  and  before  that  date  the  plaintiff  went 
on  the  land,  cut  and  took  timber  thereon,  and  made  the  same  into 
posts,  to  the  amount  of  12,000  to  14,000  —  the  posts  in  controveray 
being  a  part  of  them.  On  that  day,  the  plaintiff  had  7,000  of  the 
posts  at  the  warehouse  of  Hihn  &  Lynch,  4,000  on  the  bank  of  the 
Soquel  Creek,  and  the  remainder  (m  the  ^^  Sequel  Augmentation.'' 
The  intervener,  Hihn,  and  the  owners  of  the  tract  of  land,  on 
that  day,  commenced  an  action  in  the  District  Court,  against  Her- 
riter,  the  plaintiff  to  this  action,  to  recover  the  possession  of  3,500 
of  the  posts  at  the  warehouse  of  Hihn  &  Lynch,  and  5,000  on  the 
"Soquel  Augmentation;"  and  the  defendant.  Porter,  as  Sheriff, 
took  from  the  possession  of  Herriter,  under  the  affidavit^  order,  and 
undertaking  in  that  action,  the  said  13,777  posts.  The  plaintiffs  in 
that  action  recovered  a  verdict  and  judgment,  against  Herriter,  for 
3,500  posts  at  the  warehouse,  and  2,300  of  those  on  the  ''Au^ 
mentation.*'  Herriter  having  failed  to  file  a  bond  or  undertaking, 
in  the  former  action,  as  required  by  the  statute,  to  enable  him  to  re- 
tain possession  of  the  posts,  the  Sheriff  delivered  them  to  Hihn,  one 
of  the  plaintiffs  in  that  action,  who  afterwards  sold  them.  Her- 
riter, after  the  judgment,  demanded  the  posts  sued  for  in  tibia 
action  of  the  Sheriff,  who  failed  to  deliver  them.  TJpon  these  facta 
the  Court  below  found  for  the  plaintiff,  and  rendered  judgment 
accordingly,  from  which  the  defendants  appeal. 
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It  is  Tu^d  by  the  appellants,  that  the  timber  out  of  which  the 
posts  were  made  -was  cut  on  the  land  of  Hihn  and  others — there- 
fore, the  posts  were  their  property  under  the  rule  laid  down  in  the 
case  of  HdUech  ▼.  Mixer  (16  Oal.  578).  That  is  true,  unless  they 
were  cut  under  some  contract  or  agreement  with  the  owners  of  the 
land,  or  with  their  consent  —  a  fact  which  does  not  appear  in  the 
statements  of  facts  agreed  on. 

It  is  further  contended  that  the  4,000  posts  on  the  bank  of  the 
Soquel  Creek  were  not  included  in  the  action  brou^t  by  Hihn  and 
others  against  Herriter;  that  the  judgment  in  that  action  is  not  a 
bar  to  the  claim  of  the  intervener,  Hihn,  set  up  in  this  action. 
From  the  agreed  statement  it  would  appear  that  they  were  not  thus 
included ;  but  the  statement  shows  that  the  Sheriff,  in  that  action, 
took  possession  of  those  posts  with  all  the  others,  and  delivered 
them  to  the  plaintiffs  in  that  action,  under  the  order,  affidavit,  and 
undertaking  therein.  This  act  of  the  Sheriff  does  not,  however, 
necessarily  show  that  the  ri^t  to  those  particular  posts  were  liti- 
gated and  determined  in  that  action;  but  it  shows  that  the  inter- 
reoor^  Hihn,  obtained  the  poflsee8i<»i  of  those  4,000  posts  under 
and  by  virtue  of  the  proceedings  in  that  action. 

If  the  claim  of  Hihn  and  others  to  all  the  posts  cut  by  Herriter 
was  f  otmded  upon  one  entire  oontraot  respecting  them,  or  upon  one 
single  or  continuous  tortious  act  on  the  part  of  Herriter,  then  that 
claim  could  not  be  divided  up  into  distinct  demands,  and  made  the 
subject  of  separate  actions.  And  if  it  was  attempted,  a  judgment 
in  one  action  would  be  a  conclusive  bar  to  any  other  action,  upon 
the  principle,  that  if  a  plaintiff  bring  an  action  for  a  part  only  of 
an  entire  and  indivisible  demand,  the  verdict  and  judgment  in  that 
action  wiU  be  a  conclusive  bar  to  any  subsequent  suit  for  another 
part  of  the  same  demand.  (Phillips  v.  BeniJc,  16  Johns.  136; 
Parrington  v.  Payne,  16  J.  R.  482;  Gunnvngham  v.  Harris,  5 
Cal.  81.)  Whether  the  former  action  between  these  parties  was 
founded  upon  a  contract,  or  a  tort,  we  are  unable  to  determine  from 
the  statement  of  facts  before  us.  So,  too,  we  are  equally  unable  to 
determine  whether  the  claim  sued  for  in  this  action,  and  that  sued 
for  in  the  former  action,  formed  parts  of  one  entire  contract,  or  are 
founded  upon  one  single  or  oontinnous  tortious  act   In  the  absence 
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of  the  necessary  evidence  to  determine  these  points,  we  cannot  pre- 
sume they  are  of  such  a  character  as  would  require  us  to  reverse 
the  judgment  of  the  Court  below.  If  that  Court  has  committed 
orror  in  its  finding  or  judgment,  that  error,  or  the  facts  necessary 
to  establish  it,  must  be  9ho\^'n  affirmatively  by  the  appellant.  We 
cannot  presume  error,  or  presume  facts  to  exist  which  would  show 
error. 
The  judgment  is  therefore  affirmed* 


ABRAMS  V.  HOWAED,  AoMiiasTBATOB,  Era 

TBS  declaratkni  of  a  married  woman  at  sole  trader,  whieh  states  tbat  the  boal- 
ness  she  Intends  to  carry,  on  will  be  tbe  baslness  of  buying  and  selUng  gooda, 
wares,  and  mercbandlse,  describes  tbe  baslDess  to  be  carried  on  wltb  snffldent 
particularity. 

The  afBdavit  of  publication  of  tbe  declaration  of  a  sole  trader,  wlilch  states  that 
tbe  publication  was  made  "  once  a  week  for  three  weeks,  yia. :  trom  April  2Stht 
to  May  20tb,  1861,"  is  sufficient  to  show  that  the  publication  was  made  for 
three  successlre  weeks. 

A  and  B,  married  women,  as  soW  traders,  each  had  suits  pending  agahist  C;  a 
Sberiff,  for  seising  on  execution  their  personal  proper^.  A's  salt  was  tfied 
ilrst,  and  It  was  stipulated  that  B*s  suit  should  abide  the  event  of  A's.  On 
the  trial  of  A's  suit,  she  oifered  as  a  witness,  the  husband  of  B :  %tM,  that  th^ 
legal  interest  df  the  witness  was  arerse  to  the  party  calling  him,  and  thiat  he 
was  a  competent  witness. 

Appeal  from  the  District  C!ourt,  Twelfth  Judicial  District^  CJity 
imd  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 

John  B.  Jarhoe,  for  Appellant,  cited  Adams  y.  KnowUan  (S2 
CaL),  on  the  deficiency  of  the  declaration;  also,  cited  1  PhillipB 
on  Ev,  90,  and  1  Greenl,  on  Ev.  341. 

Pratt  &  Clarke,  for  Respondent 

Cbockeb,  J.  delivered  the  opinion  of  the  Courts — IToBTOir,  J. 
concurring. 

The  respondent  mores  to  dismiss  the  appeals  in  tfaeae  caiBei^  on 
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the  following  groxmds:  Ist,  because  the  transcript  oontaiiis  no 
assignment  of  errors ;  2d,  because  there  is  no  statement  on  appeal ; 
3d,  because  it  does  not  show  that  the  appellant  iSled  an  undertak- 
ing on  appeal,  within  five  days  after  the  notice  of  appeal  was  filed. 
The  appellant  has  filed  his  assignments  of  error  in  this  Court, 
which  is  all  that  is  requisite.  There  is  a  statement  on  motion  for 
new  trial  which  answers  the  purpose  of  a  statement  on  appeal. 
But  if  it  did  not,  the  absence  of  a  statement  on  appeal  is  no  ground 
for  dismissing  the  appeal  The  appellant  has  filed  a  certified  copj 
of  the  undertaking  on  appeal,  which  shows  that  it  was  filed  two 
dajB  after  filing  the  notice  of  appeal  The  motion  to  dismiss  the 
appeal  is  therefore  denied. 

These  actions  were  brought  by  the  plaintiffs,  married  women, 
claiming  to  be  sole  traders,  to  recover  the  possession  of  certain  per> 
sonal  property,  against  the  defendant's  intestate,  former  Sheriff  of 
San  Erancisco,  who  had  levied  an  execution  thereon,  as  the  prop* 
erty  of  the  plaintiffs'  husbands,  who  had  formerly  been  engaged  in 
business,  under  the  style  of  '^  Abrams  &  Bro."  At  the  trial,  the 
plaintiff  offered  in  evidence  her  declaration  as  sole  trader,  to  which 
the  defendant  objected  that  it  was  insufficient,  not  being  made  in 
compliance  with  the  Sole  Trader  Act  The  declaration  states  as 
follows :  that  it  is  ''  my  intention  to  carry  on  and  transact  business 
on  my  own  account  and  in  my  own  name  as  sole  trader,  in  pursu- 
ance of  an  act  of  the  Legislature  of  the  State  of  California,  enti- 
tled *  An  Act  to  authorize  Married  Women  to  transact  Business  in 
their  own  Name,  as  Sole  Traders,'  approved  April  12th,  1852. 
And  I  further  declare  that  the  said  business  will  be  the  buying 
and  selling  of  goods,  wares,  and  merchandise,^'  etc  The  objection 
is,  that  the  description  of  the  business  to  be  carried  on  is  not  suffi- 
ciently specific.  This  objection  is  not  well  taken.  The  business 
of  a  general  merchant,  is  described  with  sufficient  particularity. 

The  affidavit  of  the  publication  of  the  declaration  as  sole  trader 
was  also  objected  to,  because  it  did  not  state  that  the  publication 
was  made  for  three  successive  weeks,  in  the  terms  of  the  statute. 
The  affidavit  states  that  the  publication  was  made  '*once  a  week 
for  three  weeks,  viz. :  from  April  26th  to  May  20th,  1861.'^  The 
affidavit  is  aofficient  on  liiia  point     If  the  first  publication  was  on 
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the  twenty-sizth  of  April,  the.  first  week's  publication  ended  May 
third;  the  second  week,  May  10th;  and  the  third  week,  May 
17th,  which  shows  that  they  must  have  been  successive  weeks. 

When  the  case  of  Henrietta  Abrams  was  called  for  trial,  the 
parties  in  the  case  of  Helena  Abrams  agreed  that  the  latter  cause 
should  abide  the  event  of  the  former.  In  the  trial  of  the  former 
case,  the  plaintiff  called  as  a  witness  Moses  Abrams,  the  husband  of 
the  plaintiff  in  the  latter  suit,  and  the  defendant  objected  that  he 
was  incompetent,  on  the  ground  that  his  testimony  would  inure 
directly  to  the  benefit  of  his  own  wife  under  the  stipulation.  The 
Court  overruled  the  objection,  and  this  is  assigned  for  error.  The 
witness  was  not  a  party  to  either  suit  His  legal  interest  was 
adverse  to  the  party  calling  him ;  because  if  she  failed  to  maintain 
her  action,  the  property  would  be  applied  in  payment  of  his  debt 
on  the  execution,  and  he  was  interested  to  have  it  so  applied.  The 
record  of  the  judgment  in  this  action  would  not  be  legal  evidence 
for  or  against  the  witness,  in  the  other  action,  for  he  was  not  a 
party  to  that  action.  The  fact  that  his  wife,  a  sole  trader,  was  a 
party  thereto,  does  not  bring  the  case  within  the  rule  in  Sec.  393 
of  the  Practice  Act.  This  assignm^it  of  error^  therefore,  ia  not 
well  taken. 
.    The  judgment  is  affirmed* 


TREASURER  v.  THE  COMMERCIAL  COAL  MINIKG  GO. 


Tbs  general  rule,  that  a  Court  of  Bqnity  would  not  enforce  a  specific  perform- 
ance of  an  agreement  for  the  transfer  of  stock,  applied  partfeularly  to  pabltc 
stocks,  such  as  are  commonly  bought  and  sold  In. the  market,  and  where  exact 
compensation  In  damages  could  be  awarded  by  a  Court  of  Law. 

Where  stock  Is  of  a  peculiar  and  uncertain  Talne,  and  where  compensation  In 
damages  will  not  afford  a  party  a  full  and  adequate  remedy,  a  Court  of  Bqulty 
will  decree  a  specific  performance. 

In  this  State,  Courts  of  Equity  will  decree  a  specific  performance  of  contracts  for 
the  transfer  of  mining  atocks,  owing  to  their  fluctuatli^g  and  tlncertain  ralue  In 
market,  and  the  dlfllcnlty  of  substantiating  by  cempetaot  eiidanee  what 
be  a  proper  measure  of  damages. 
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Apfeai.  from  the  District  Oourt,  Fifth  Judicial  District,  San 
Joaquin  Oormty. 

The  facts  are  stated  in  the  opinion  of  the  Court 

M.  O.  Cobb  J  for  Appellant 

The  true  rule  in  equity  is,  that  specific  performance  of  an  agre^ 
loent  relating  to  chattels,  ought  to  be.  decreed,  where  equity  and 
ooDseience  require  it,  and  where  the  remedy  by  action  at  law  for 
damages  would  be  inadequate,  and  no  competent  or  just  relief 
could  be  otherwise  afforded.  (2  Kent's  Ciom.  9th  Ed.  661 ;  Mit- 
ford's  Ch.  PL  6th  Am.  Ed.  140,  note  g.)  The  bill  in  this  case, 
however,  may  well  be  sustained  on  the  ground  of  trust  {Med^ 
Bonk  of  Alexandria  v.  Seton,  1  Peters,  208.) 

EdU  A  ScaniJeer,  for  Bespondenta. 

Oeockeb,  J.  delivered  the  opinion  of  the  Court — Nobton,  J. 
concurring. 

This  is  an  action  in  the  nature  of  a  suit  in  equity,  to  compel  the 
defendants,  a  corporation,  to  issue  to  the  plaintiff  a  certificate  of 
forty-^ijc  shares  of  the  capital  stock  of  the  company.  The  defend- 
ants demurred  to  the  complaint,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  Court  sustained 
the  demurrer,  and  rendered  a  final  judgment  for  the  defendants, 
from  which  the  plaintiff  appeals. 

The  complaint  avers,  that  the  plaintiff,  with  others,  located  and 
took  up  a  coal  mining  claim;  that  his  colooators,  with  others, 
formed  the  corporation  defendants,  for  the  purpose  of  mining  for 
coal,  with  2,500  shares  of  capital  stock;  that  plaintiff  and  his  oo* 
locators,  delivered  the  possession  of  their  claim  to  the  corporation, 
who  took  possession,  and  have  ever  since  held  possession ;  that  in 
consideration  thereof,  the  defendants  agreed  to  issue  to  the  plain- 
tiff the  one-sixth  of  the  capital  stock,  after  deducting  his  share  of 
the  debts  then  existing  against  the  original  locators,  and  the  ex- 
penses of  organizing  the  corporation ;  that  one  hundred  and  sixty* 
two  and  two-thirds  shares  were  used  to  pay  his  share  of  said  debts ; 
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\h8X  they  h^e  deKvered  to  him  two  hundred  and  eight  shares, 
leaving  forty-six  still  due  to  him ;  that  he  demanded  the  stock,  and 
they  have  refused  to  issue  it.  An  amendment  to  the  complaint  sets 
forth  the  names  of  the  trustees  of  the  corporation,  and  prays  that 
they  he  compelled  to  issue  the  stock,  and  for  general  relief. 

.  The  general  rule  is,  that  a  specific  performance  will  not  be  en- 
forced of  an  agreement  for  the  transfer  of  stock,  on  the  principle 
that  damages  are  a  sufficient  satisfaction.  (Fry  on  Spec  Per.  Sec. 
24.)  This  rule  applies  more  particularly  to  public  stocks,  such  as 
are  commonly  bought  and  sold  in  the  market ;  and  it  haa  been  held 
not  to  apply  to  railway  shares  and  investments  of  that  description, 
where  the  shares  are  limited  in  number  and  cannot  always  be  had 
in  the  market  {Duncuft  v.  AlbrecM,  12  Simons,  189.)  In  which 
case  it  was  also  held  that  a  parol  agreement  for  the  sale  of  such 
shares  was  binding,  and  that  the  contract  was  not  within  the  Statute 
of  Frauds.  {Humble  v.  Mitchell,  2  Rail.  Cases,  70.)  So  a  bill  to 
compel  a  specific  delivery  of  certificates  of  shares  of  stock  has  been 
sustained.  {Doloret  v.  Rothchild,  1  Sim.  &  Stuart,  690;  Chater  v. 
San  Francisco  8.  R.  Co.,  19  Cal.  219.)  So  of  a  bill  to  compel  a 
transfer  of  York  Buildings  stock.  (Colt  v.  Nettewill,  2  P.  Wm. 
S04.)  Justice  Story,  in  his  work  on  Equity  Jurisprudence  (Vol. 
3,  Sec  717),  speaks  thus  upon  this  subject:  "  And  the  true  reason 
why  a  contract  for  stock  is  not  now  specifically  decreed,  is,  that  it 
is  ordinarily  capable  of  an  exact  compensation.  But  cases  of  a 
peculiar  stock  may  easily  be  supposed,  where  Courts  of  Equity 
might  still  feel  themselves  bound  to  decree  a  speoifio  performance, 
upon  the  ground  that  from  its  nature  it  has  a  peculiar  value^  and  is 
incapable  of  compensation  by  damages.  Indeed,  it  has  been 
thought,  that  on  contracts  for  stock  a  bill  ought  now  to  be  main- 
tainable generally  in  equity  for  a  specific  delivery  thereof,  upon 
the  ground  that  a  Court  of  Law  cannot  give  the  property,  but  can 
coaly  give  a  remedy  in  damages,  the  beneficial  effect  of  which  must 
depend  upon  the  personal  responsibility  of  the  parly."  And  it 
seems  to  be  well  settled,  that  where  compensation  in  damages  will 
laot  afford  the  party  a  full,  complete,  and  adequate  remedy,  a 
specific  performance  will  be  decreed.  {Clark  v.  Flimi,  22  Pick. 
881;  The  Mech.  Bank  r.  Seton,  1  Peters,  299;  Lady  ArundM  v. 
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Phipps,  10  Vesey,  148;  Buxton  y.  Lt^er^  8  Atkyns,  883;  CotrlM 
V.  Whitman,  10  Conn.  121.)  Courts  of  Equity  have  never  hesi- 
tated to  compel  a  transfer  of  stodk  held  by  a  peraom  in  trust  for 
another.  (The  Mech.  Bank  v.  SeUm,  1  Peters,  299;  Oowles  y. 
Whitman,  10  Conn.  121.)  In  the  peculiar  coooidition  of  business 
and  mining  (^raticms  in  this  State,  where  numerous  milling  aaid 
other  corporations  are  in  existence,  whose  stock  is  often  of  fluctu- 
ating and  uncertain  yahie,  and  where  certain  kinds  of  stocks  have 
a  peculiar  value  to  those  acquainted  with  their  affairs,  where  th^ 
maiket  value  of  stocks,  if  any  they  have,  is  often  difBcnlt  to  sub- 
stantiate by  competent  evidence,  and  where  the  risk  of  the  personal 
responsibility,  of  individuals  and  corporations  is  so  great.  Courts 
should  be  liberal  in  extending  the  full,  adequate,  and  complete 
relief  afforded  by  a  decree  of  specific  perfcmnance.  In  the  view 
we  haye  thuB  taken  of  the  principles  which  should  govern  cases 
of  this  kind,  the  action  of  the  Court  below  was  erroneoua. 

The  judgment  is  therefore  reversed,  and  the  defendant  is  di- 
rected to  answer  the  complaint  within  ten  days  after  notice  of  the 
filing  of  the  remittitur  in  the  Court  below. 


McDonald  etalv.  WILLIAM  Q.  badger  — HARRIET 
J.  BADGER,  Intervbnor. 

The  declaration  of  homesteail  may  include  more  than  one  lot  of  land  In  t^e 
homestead  claim.  If  they  are  cootlgaous,  and  their  valae  in  the  aggregate  doea 
not  exceed  $5,000. 

Where  the  homestead  claim,  aa  detcrihed  lA  the  declaration,  Jndudea  sereral  lotti 
of  land ;  and  the  lot  on  which  the  homestead  residence  is  situated  equals  or 
exceeds  $5,000  In  valae,  the  homestead  claim  Is  toM  as  to  all  the  lots  included 
therein,  over  and  above  the  one  thus  occupied  as  the  homestead  resldenea. 

Where  the  dectaradon  of  homestead  claimed  and  deaerllied  tiro  Hrta  of  land,  and 
the  one  on  which  the  homestead  residence  was  situated  was  worth  $5,000  or 
more,  and  both  lots  were  sold  on  an  execution,  issued  on  a  judgment  against 
the  husband :  heid,  that  the  irarchaMr  at  the  execution  sale  acquired  a  Valid 
title  to  the  lot  on  which  the  homsstead  residence  was  not  sltnated,  and  coald 
maintain  ejectment  therefor. 

A  deed  to  the  wife,  of  real  estate,  which  is  upon  Its  face  a  deed  of  purchase,  and 
redtSB  a  conslderatloii  paid,  is  presumptlre  evidence  that  the  property  thereby 
<Ba*<(yad  belongs  to  the  oommunity,  and  U  liable  as  such  for  the  debu  «f  the 
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huBlmiid ;  but  this  presamptloo  may  be  oTeroome  liy  dear  and  coodnatTe  proof 
that  the  property  was  porchased  with  separate  fonds  of  the  wife. 
The  execution  defendant  cannot  defeat  the  recoTery,  In  ejectment,  of  the  purchaser 
at  the  asaciitloo  sale,  by  setting  up  title  in  a  third  person. 

Appbai.  from  the  District  Court,  Fourth  Judicial  District,  City 
and  County  of  San  Francisoo. 

At  the  Marahal's  sale  referred  to  in  the  opinion,  the  land  was 
sold  in  three  parcels }  the  lot,  thirty  feet  front,  on  which  the  resi- 
dence was,  in  one  parcel ;  the  strip,  four  feet  nine  inches  wide,  in  a 
second  pared ;  and  the  lot,  thirty-four  feet  front,  in  a  third  parcel. 

D.  P.  &  A.  Barstow,  for  Appellants. 

The  referee  who  tried  the  case,  as  well  as  the  Judge  who  passed 
upon  the  motion  for  a  new  trial,  held  that  this  property  was  liable 
for  Badger's  debts.  The  only  objection  to  our  right  of  recovery 
was,  that  at  the  time  of  the  levy  and  Marshal's  sale,  there  was  a 
segr^ting  of  this  lot  from  the  other,  or  setting  apart  of  the  other 
portion  of  the  whole  tract  from  this  for  a  homestead ;  and  the  case 
of  Oary  v.  Estabrook  et  al.  (6  Cal.  457),  was  relied  on  as  an 
authority  in  point.  But  the  case  at  bar  differs  entirely  from  that 
case,  as  the  Court  will  see  by  a  reference  to  it.  At  the  Marshal's 
sale,  three  lots  were  sold:  lie  homestead  lot,  the  strip  four  feet 
and  nine  inches  wide  (between  the  two  lots),  and  the  thirty-four 
feet  front  We  do  not  claim  that  the  homestead  lot  passed  at  the 
sale,  but  we  do  contend  that  the  remainder  of  the  land  did.  There 
was  no  call  for  an  appraisement  of  the  premises,  and  a  setting 
apart  of  the  homestead,  in  this  case. 

/.  B.  Crockett,  for  Beepondent 

The  whole  property  being  covered  by  the  homestead  olaim,  it 
was  not  liable  to  forced  sale  on  execution;  and  the  purchasers  at 
such  sale  cannot  recover,  in  ejectment,  the  excess  over  $5,000. 
Ejectment  is  not  the  proper  remedy;  nor  a  aale  under  execution, 
against  the  husband,  the  appropriate  method  of  reaching  die  ex- 
cess. (Cock  V.  McChristian,  4  Cal.  23 ;  Qary  v.  Estabrook,  6  Id. 
467;  Ackley  v.  Chamberlain,  16  Id.  181;  Bowman  v.  Norton, 
Id.  408;  WiOiame  v.  Young,  17  Id.  408.)    The  plaintiff  in  thia 
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snity  theref ore,  acquired  no  title  by  the  Marshal's  deed,  which  oan 
ayail  him  in  this  action* 

If  there  was  any  title  in  Badger  to  the  strip  covered  by  the  eon- 
lemttoiyy  reserved  in  the  sale  to  Scott,  or  to  any  other  part  of  the 
pranises,  it  passed  by  the  proeeedinp  in  intolTenoy  to  his  assignee ; 
and  there  was,  therefore,  no  interest  remaining  in  him  to  be  bM 
on  execution.  (Taffts  y.  Manlove,  14  OaL  47 ;  Lamhmi  r.  Blade, 
4  Id.  337;  Bank  of  Term.  v.  Horn,  17  How.  167.) 

Appellants,  in  reply. 

We  have  always  regarded  the  questicoi  of  hcunestead,  as  the 
real  point  in  the  case.  Oonceding  the  ^m  to  be  good,.as  to  the 
original  thirty-foot  lot,  we  have  contended  that  the  after-acquired 
property  could  not  be  invested  with  the  character  of  homestead 
property,  because  the  benefits  conferred  by  the  Homestead  Act 
were  not  intended  to  esxtend  so  far.  The  design  of  the  act  is  to 
secure  to  every  family  a  homestead  worth,  at  most,  $5,000.  That 
Badger^s  family  had  on  the  thirteenth  of  June^  1855.  But  Hiey 
daim  more.  They  claim,  by  virtue  of  that  act,  as  homestead 
property,  land  subsequently  acquired,  worth,  at  least,  $10,000; 
and  this  Oourt  is  asked  to  assent  to  the  proposition,  that  where 
a  par^  who  has  '^selected"  his  hcxnestead  worth  $5,000,  and 
upwards,  afterwards  acquired  other  land  in  the  neighborhood  of  his 
homestead,  this  land  also  becomes  invested  with  homestead  rights. 
It  was  settled  long  ago,  that  a  defendant,  in  ejectment^  situated  as 
Badger  is,  in  this  case,  cannot  set  up  an  outstanding  title  in  a  third 
person.  And  the  reason  of  the  rule  is,  that  by  the  act  of  sale  and 
purchase,  the  judgment  debtor  becomes  the  tenant  of  the  purchaser, 
and  cannot  deny  his  landlord's  title.  (Jackaon  v.  QrdKam,  8 
Cairns,  188;  Jackson  v.  Bush,  10  John.  223.) 

C|u>oiaEs^  J.  delivered  the  opinion  of  the  Oourt — Nobtobf^  J. 
concurring. 

This  is  an  action  to  recover  the  possession  of  a  lot  in  the  Oity  of 
San  Francisco,  sixty-eight  feet  nine  inches  front  on  Second  Street, 
and  one  hundred  .and  twenty-five  feet  in  depth.  The  plaintiff 
daima  title  to  the  premises  under  and  by  virtue  of  a  deed  ezecuteci 
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by  the  United  States  Marshal,  dated  October,  1860,  -under  and  in 
pursuance  of  a  Marshal's  sale  on  execution  on  die  thirty-fira*  day  of 
January,  1860,  issued  upon  a  judgment  recovered  by  the  plaintiffs 
i»  the  United  States  Circuit  Court  for  the  Northern  District  of 
California  against  the  dcsfendant  on  the  nineteenth  day  of  NoTem- 
ber,  1868.  Mrs.  Badger,  the  wife  of  the  defendant,  intervened, 
claiming  the  premises  as  a  homestead,  and  as  her  separate  property. 

The  principal  questions  which  arise  in  this  case  depend  upon 
these  claims  to  the  property  set  up  by  the  wife :  the  first  of  which 
we  propose  to  examine  is  that  relating  to  the  homestead*  It  ap- 
pears that  in  1855  Badger  executed,  acknowledged,  an4  recorded  an 
instrument  purporting  to  be  a  declaration  of  homestead  on  thirty 
feet  of  these  premises,  which  was  all  he  owned  at  that  time.  Thift 
paper  can  have  no  force  or  effect  —  as  the  law  in  force  at  that  time 
did  not  authorize  the  &s:ecution  or  recording  of  such  instruments. 
He  was,  however,  residing  upon  this  lot  of  thirty  feet  with  his 
family,  and  it  constituted  and  was  his  homestead  under  the  laws 
then  in  force.  Afterwards,  on  the  third  day  of  May,  1861,  Mrs- 
Badger  duly  executed,  and  acknowledged,  and  procured  to  be  re- 
corded, a  declaration  of  homestead,  which  includes  not  only  the 
thirty  feet  occupied  as  a  homestead  in  1865,  but  the  adjoining  lot, 
which  had  been  purchased  since  1855,  of  thirty-eight  feet  nine 
inches  front  by  one  hundred  and  twenty-five  feet  in  depth.  This 
declaration  of  homestead  includes  the  premises  now  in  controversy. 

The  referee  finds  that  the  lot,  thirty  feet  wide,  with  the  house,  is 
of  the  value  of  $7,500,  and  the  thirty-eight  feet  nine  inches  front 
is  of  the  value  of  $4,800.  The  appellants  contend  that  as  the 
value  of  these  lots  exceed  the  $6,000,  the  value  of  the  homestead 
allowed  by  law,  and  as  they  are  separate  lots,  acquired  by  differ- 
ent titles,  therefore  the  homestead  claim  should  at  least  be  limited 
to  the  lot  thirty  feet  front  on  which  the  dwelling-house  stands,  and 
that  the  lot  thirty-eight  feet  nine  inches  front  should  be  held  and 
deemed  free  and  clear  of  the  claim  of  homestead.  There  can  be 
no  valid  objection  to  including  more  than  one  of  several  contiguous 
lots  in  the  homestead  claim,  provided  their  value  does  not  exceed 
in  the  aggregate  $5,000,  the  sum  allowed  by  the  homestead  law. 
But  a  person  cannot  thus  include  more  than  one  lot  in  die  home* 
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stead  dedaratioii  where  the  yalne  of  stioh  lot,  with  the  dwelling 
thereon,  eqnah  or  exceeds  $5,000.  And  if  it  is  attempted,  the 
homestead  claim  will  be  held  void  as  to  all  sq>arate  lots  included 
therein,  over  and  above  the  one  thns  occupied  as  a  residence.  The 
hoimeetead  claim  cannot,  therefore,  in  this  case  be  held  to  extend 
bejond  the  lot  of  thirty  feet  front  The  appellant  in  his  brief 
does  not  claim  that  this  lot  passed  by  the  sale  to  the  plaintiffs,  so 
tliftt  it  is  mmeceesary  to  examine  either  the  title  set  up  to  it  by  Mrs. 
Badger  as  her  separate  property,  or  any  questions  which  misrht 
have  been  raised  owing  to  the  fact  that  its  value  exceeds  $5,000. 

The  next  qttestions  to  examine  relate  to  the  other  lot  thirty-eight 
feet  nine  inches  front.  It  appears  that  on  the  eighteenth  day  of 
December,  1855,  the  defendant.  Badger,  purchased  this  lot  and 
took  a  deed  therefor  from  one  Slade ;  that  afterwards  Badger  sold 
and  eonveyed  the  southern  portion,  to  wit :  thirty*fooT  feet  fronton 
Seeond  Street  by  one  hundred  and  twenty-five  feet  deep,  t6  one 
Scott,  thns  leaving  the  title  to  the  northern  portion,  four  feet  nine 
inches  wide  by  one  hundred  and  twenty«'five  feet  deep  still  in 
Badger.  On  the  twenty-fourth  day  of  April,  1857,  Scott  conveyed 
this  south  thirty-four  feet  by  deed  of  bargain  and  sale  to  Mrs. 
Badger  for  the  sum  of  $3,000,  of  which  $1,000  was  paid  in  cash 
and  the  remaining  $2,000  was  secured  by  a  mort^agd  on  the  prem- 
ises ezeeuted  h^  Badger  and  his  wife  jointly,  and  they  also  gave 
thmr  joint  promissory  note  for  the  amount,  which  note  and  mort- 
gajse  still  remain  unpaid. 

The  intervenor  elaims  that  she  made  thi«  purchase  of  Scott  for 
her  own  sole,  and  exclusive  use,  and  benefit,  as  her  own  separate 
estate;  and  that  the  purchase  nM>ney  paid  thereon  was  her  own 
separate  property-  This  deed  is  not  eopied  into  the  transcript, 
and  we  are  unable  to  determine  from  the  record  whether  the  prop- 
erty was  eonveyed  to  her  sole,  separate,  and  exclusive  use,  or  not. 
The  referee  who  tried  the  cause  found,  that  the  cash  payment  of 
€fne  thousand  dollars  was  made  as  follows,  to  wit:  That  one  Phin- 
neiy,  who  resides  in  the  City  of  Boston,  had  before  then  left  with 
said  Wm,  G.  Badger,  for  collection,  a  promissory  note  of  another 
person,  with  authority  to  loan  out  the  money,  when  collected,  on 
Pfainn^i  aooomit;  that  the  note  waa  paid  to  Badger  shortly  before 
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the  conveyance  from  Scott  to  Mrs.  Badger ;  tiiat,  to  enable  Mrs. 
Badger  to  make  the  cash  payment  to  Scott,  Badger  loaned  to  his 
wife  the  one  thousand  dollars  collected  for  Fhinney;  that,  sahse- 
quently,  a  portion  of  the  one  thousand  dollars  was  refunded  *to 
Phinney  by  the  sale  of  a  piano,  which  was  the  separate  property 
of  Mrs.  Badger,  being  between  three  hundred  and  fifty  and  four 
hundred  dollars.  The  referee  also  found,  that  the  intervenor  was 
not  entitled  to  maintain  her  intervention,  and  a  judgment  was 
rendered  accordingly,  from  which  she  has  not  appealed.  The 
referee  also  found,  tiiat  the  plaintiffs  were  not  entided  to  ieoov«r, 
and  they  appeal  from  the  judgment  rendered  thereon.  The  de- 
cision of  the  referee  was  adverse  to  the  claim  of  tide  set  up  by 
Mrs.  Badger ;  and  as  she  has  not  appealed  from  that  decision,  it  is 
condusive  against  her,  so  far  as  relates  to  heat  elaiin  to  it  at  her 
separate  property. 

The  law  is  well  settled  by  the  decisions  of  this  Oourt^  that  a 
deed  of  purchaae  to  the  wife  is  presumptive  evidemoe  that  the 
property  thereby  conveyed  belongs  to  the  eommunity,  and  is  liable 
as  such  to  the  debts  of  the  husband,  and  can  be  diispoeed  of  by 
him  like  any  other  community  property.  But  this  preeunpdon 
may  be  overcome  by  clear  and  satisfactory  proof  that  it  was 
acquired  by  the  separate  funds  or  property  of  either  the  hosbtnd 
or  wife;  and  the  burden  of  proof  to  rebut  the  presomptioin  lies 
upon  the  party  claiming  it  as  separate.  The  fact  that  sueh  a  deed 
is  made  to  the  wife,  instead  of  the  husband,  creates  no  preaumptioa 
that  the  property  is  her  separate  estate.  The  conveyanoe  being 
by  deed  of  purchase,  excludes  all  presumption  that  thia  pioperty 
was  acquired  by  gift,  bequest,  devise,  or  descent  {Mey^  t* 
Kimer,  12  CaL  247;  Smith  v.  SmiOi,  Id.  216;  Pixlet/  v.  Hti^ 
gins,  15  Id.  127.)  The  proof  in  this  ease  does  not  clearly  and 
satisfactorily  show  that  this  lot  was  purchased  with  the  sepantto 
funds  or  property  of  the  wife.  It  cannot,  therefore,  be  held  or 
deemed  her  separate  estate;  but  it  was  community  property^^  and 
liable  to  the  debts  of  the  husband,  and  subject  to  his  control  and 


It  further  appears,  that,  on  the  third  day  of  Jane^  1867,  the 
def  endaati  Badger,  filed  hia  petition  ia  a  proper  Gonr^  tD  obtaia  a 
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discharge  from  his  dehts  imder  the  Insolvent  Law ;  that  the  proper 
piooeedingB  were  had,  and,  in  dne  time,  the  Sheriff  was  duly 
appointed  his  assignee;  and  thereuponi  Badger  made,  executed, 
and  delivered  to  the  assignee  a  general  assignment,  in  writing,  of 
an  hia  estate,  in  general  terms,  without  specifying  any  particular 
property.  After  proper  prooeedingB,  he  obtained  a  decree  dis* 
ehar^ging  him  from  his  debts.  The  respondent  contends,  that  the 
assignee  in  this  ease  took,  by  operation  of  law,  all  the  estate  of  the 
debtor,  whether  named  in  his  schedule  or  not;  that  the  title  to  this 
lot  was  thereby  vested  in  the  assignee,  who  held  the  same  for  the 
benefit  of  the  creditors  generally,  in  accordance  with  the  insolvent 
law ;  and  therefore  the  plaintiffs  acquired  no  ri^t,  title,  or  estate 
in  the  property  by  their  subsequent  purchase  under  the  judgment 
It  is  tmnecessary  to  determine  these  questions,  because  it  is  a  rule 
of  law  that  the  execution  defendant  cannot  defeat  the  purchaser's 
reooveiy  of  his  possession,  by  setting  up  a  title  in  some  third 
person.  This  role  iv  founded  in  good  sense  and  sound  policy. 
(Jaekion  v.  Ordham,  8  Cainee,  188;  Jackaon  y.  Bush,  10  J.  R 
223 ;  Jackgon  v.  Domb,  18  Id.  7.)  It  follows  that  this  outstand- 
ing title  in  the  assignee  is  no  defense  to  the  action. 

The  respondents  contend,  that  the  action  is  barred  by  ihe  Statute 
of  Ldnutations,  on  the  ground  that  the  defendant  has  not  been  in 
the  possession  of  the  thirty-four  foot  lot  since  the  deed  from  him  to 
Scott,  dated  in  January,  1866,  and  this  action  was  commenced 
December  21st,  1860.  This,  however,  was  within  five  years,  the 
tinae  limited  for  actions  of  this  kind.  But,  even  if  it  had  not  been, 
the  defendant,  Badger,  has  been  in  possession  of  this  lot  evw  since 
the  deed  from  Scott  to  his  wife.  The  deed,  as  has  been  shown, 
conveyed  a  community,  and  not  a  separate,  estate;  the  possession 
followed  the  estate,  and  the  husband  is  therefore  to  be  deemed  as 
having  been  in  possession  under  it,  and  not  the  wife.  This  defense 
is  thoref ore  imtenable.  It  follows,  from  the  view  we  have  taken 
of  this  case,  that  the  referee  erred  in  finding  that  the  plaintiffs 
were  not  entitled  to  the  possession  of  the  lot,  described  as  fronting 
tfairty-ei^t  feet  nine  inches  on  Second  Street,  and  running  back 
one  hundred  and  twenty-five  feet. 

The  judgment  is  therefore  reversed,  and  the  cause  lemanded  for 
triaL 
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On  petition  for  rehearing,  Cbookeb,  J.  delivered  the  following 
opinion  —  Nobton,  J.  concurring: 

A  rehearing  is  nrged  on  the  ground  that  one  point  presented  by 
tlie  appellant  in  his  brief  was  not  passed  upon  in  the  former  opinion. 
It  is  contended  that  as  the  homestead  declaration  covers  the  whole 
property,  including  both  lots,  therefore,  even  though  the  value 
exceeds  $5,000,  the  excess  cannot  be  recovered  in  ejectment :  that 
it  was  not  liable  to  forced  sale  on  execution.  Several  decisions  of 
this  Court  are  cited  which  sustain  the  principle  that  a  judgment  is 
no  lien  upon  the  homestead,  and  that  the  same  cannot  be  eold  on 
execution.  (4  Cal.  28;  16  Id.  181-213;  17  Id.  408.)  In 
another  case  cited,  that  of  Oary  v.  Estabrook  (6  Cal.  467),  it 
was  held,  that  where  the  homestead  claimed  by  the  defendant  in 
execution  had  been  ascertained  by  appraisement  to  exceed  $5,000, 
a  sale  thereof  riiould  not  be  made  by  the  Sheriff  under  execution 
until  an  exact  appraisement  of  the  value  of  the  premises  is  obtained, 
80  that  he  could  sell  and  eonvey  a  definite  undivided  interest 
therein.  That  is,  to  illustrate,  if  the  homestead  should  be  found, 
upon  appraisement,  to  be  worth  $10,000,  then  as  the  undivided 
one-half  only  would  be  exempt  under  the  Homestead  Law,  he  could 
then  proceed  to  sell  and  convey  the  other  undivided  half  not 
exempt  This  rule  properly  applies  to  a  case  of  a  single  lot  or 
tract  of  liand  on  which  Ae  dwelling  of  the  debtor  stands,  but  it  ia 
not  necessary  to  take  that  course  where  the  homestead  covers  two 
or  more  lots,  on  only  one  of  which  is  the  dwelling  of  the  debtor. 
As  stated  in  the  former  opinion,  the  debtor  may  include  several 
eontiguous  lots  in  his  homestead  claim,  provided  they  do  not  exceed 
in  value  $5,000;  but  if  the  lot  on  which  the  dwelling:  stands  equals 
or  exceeds  in  value  the  $5,000,  the  attempt  to  include  any  other 
lot  or  lots  will  fail.  If  inserted  in  the  declaration  filed,  they  will 
not  in  such  case  form  any  part  of  the  homestead,  any  more  than  as 
though  they  had  not  been  inserted  therein.  The  law  requires  that 
the  debtor^  act  ifa-  good  faith,  and  not  under  cover  of  a  law  made 
for  his  special  benefit,  attempt  to  embarrass  his  creditors,  or  hinder, 
w  delay  thebiin  eollectitig  their  just  debts.  It  is  better  for  tins 
debtor  to  treat  the  lot  or  lots  not  ooonpied  by  the  dwelling  as  free 
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from  the  homestead,  and  therefore  liable  to  levy  and  sale  on  execu- 
tion, like  any  other  property  not  exempt  from  execution,  than 
subject  the  debtor  to  the  risk  of  the  loss  of  the  whole  homestead 
property,,  on  the  ground  that  he  had  included  an  excessive,  quantity 
(rf  value  in  his  declaration  for  the  purpose  of  hindering,  delaying, 
and  defrauding  creditors.  As  to  the  objection  that  the  value  of  the 
separate  pieces  of  property,  as  reported  by  the  referee,  was  taken 
at  a  date  subsequent  to  the  filing  of  the  declaration  of  homestead, 
and  that  the  property  may  have  greatly  improved  in  value  in  the 
meantime^  we  think  it  is  entitled  to  no  weight,  for  the  reason  that 
diere  was  no  proof  or  finding  as  to  the  value  at  the  time  of  the 
filing  of  the  declaration ;  in  which  case  the  presumption  would  be 
that  the  yalue  would  be  the  same,  as  there  properly  could  be  no 
presumption  of  either  an  increase  or  diminution  of  the  value  in  the 
intermediate  time.  We  do  not  wish  to  be  understood,  however,  as 
holding  that  the  value  at  that  date  is  to  fix  the  extent  or  quantity 
of  knd  exempt  as  a  homestead  for  all  future  time,  regardless  of 
the  subsequent  increase  of  value  caused  by  the  construction  of 
improvements  or  otherwise.  That  is  a  questicm  to  be  determined 
when  it  is  properly  before  the  Court 
The  rehearing  is  denied* 


ROWLEY,  ExECUTOB,  Etc.,  v.  HOWARD  et  dL 


Tb»  ntoni  flf  a  Dcpttty  flherlfl,  on  a  ptcnrnw  Mmd,  to  a  avUity,  im1e«  MmAe  ta 
tii€  name  of  the  Sheriff. . 

Tte  jurisdiction  of  Jnitlces*  Courts  Is  special  and  limited,  and  the  law  presumes 
notbing  In  favor  of  their  jurisdiction.  A  party  who  asserts  a  right  under  a 
judgment  leudtircd  In  a  lustlce's  Court,  must  show  aArnmtlTely  every  f«ct 
neeessary  to  give  the  Court  jurisdiction  to  render  such  judgment. 

The  acts  In  relation  to  the  collection  of  delinquent  taze«,  which  compel  the  do- 
fendant  to  verify  his  answer,  do  not  change  the  rule  In  the  forty-sixth  section 
of  the  Practloe  Adt,  **  that  where  the  complaJnt  Is  not  Terifled,  a  general  denial 
of  Its  allegation  In  the  answer  will  put  In  Issue  all  Its  material  allegations.** 

A  summons  was  served  hy  a  Deputy  Sheriff,  and  returned  with  the  following  sl^ 
nature  to  the  return :  **  Elijah  T.  Cole,  D.  8.**  Judgment  was  rendered  hy 
default :  heti,  that  the  jQdgm«it  was  null  and  void,  fn  want  of  JorladlctlaB. 

Vol.  xami— a& 
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The  c«B«ral  r«to  ftppUcable  to  all  judgments  li,  that  they  eannot  be  Impeached 
In  a  collateral  action,  for  errora  or  Irregolaritiee,  bat  may  be  for  want  of  jarla- 


Appeal  from  the  District  Court,  Sixth  Judicial  District^  Sacra- 
mento County. 

The  plaintiff  recovered  judgment  in  the  Court  below,  and  the 
defendants  appealed.  The  other  facts  are  stated  in  tke  opinion 
of  the  Court 

A.  P.  CatUn,  for  Appellants. 

The  judgment  before  the  Justice  was  void,  for  want  of  jurisdic- 
tion of  the  person  of  the  defendant. 

Winana  £  Byer  and  W.  8,  Wood,  for  Respondent 

A  judgment  by  default,  where  summons  has  been  served  on 
defendant,  cannot  be  attacked  collaterally,  for  a  mere  irregularity 
of  service,  or  for  a  defective  return.  (Dorente  v.  Sullivan,  7  Cal. 
279;  Crane  v.  Branrum,  8  Id.  193;  Webb  r.  Harrison,  Id.  65.) 
The  service  of  summons  was  sufficient 

The  rule  laid  down  in  Joyce  v.  Joyce  (6  CaL  449),  on  which 
appellants  relied  to  show  that  the  service  on  Young  was  defective, 
is  overruled  in  Touchard  v.  Crow  (20  Cal.  160) ;  in  which  case 
it  is  decided  that  a  Deputy  Countfr  Clerk  miay  t^Jce  acknowledg- 
ments—  holding  a  deputy  to  possess  the  same  powers  as  the  princi- 
pal. The  statutes  in  reference  to  County  Clerks  and  their  deputies, 
and  Sheriffs  and  their  deputies  being  similar,  the  same  role  will 
obtain  as  to  the  powers  possessed  by  each. 

Cbocesb,  J.  delivered  the  opinion  of  the  Court —  Kobton,  J. 

concurring. 

This  is  on  action  to  recover  the  possession  of  a  lot  in  the  town  of 

Folsom.  The  plaintiff  claims  title  under  a  tax  deed,  executed  by 
the  Sheriff,  in  pursuance  of  a  sale  under  an  execution  issued  out  of 
the  District  Court,  upon  a  judgment  ior  taxes,  rendered  in  a 
Justice's  Court  by  default    The  judgment  was  rendered,  and  the 
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proceedings  had^  under  and  in  pursuance  of  a  statute  of  this 
State,  entitled  ''  An  Act  to  provide  for  the  collection  of  Delinquent 
Taxes  in  the  City  and  County  of  Sacramento/'  approved  April 
3d,  1860.  (Stat.  1860,  189.)  The  return  of  the  service  of  the 
summons  issued  in  the  action  for  taxes  is  signed  ''  Elijah  T.  Cole, 
D.  S. ; "  and  it  is  objected  that  this  return  is  insufficient  to  give  the 
Court  jurisdiction,  or  to  authorise  him  to  enter  a  judgment  by 
default  This  objectioa  is  well  taken.  In  Joyce  v.  Joyce  (6  CaL 
449)  it  waa  held,  that  such  a  return  was  insufficient  to  prove  serv- 
ice; find  that  Ihe  act  and  return  of  a  deputy  is  a  nullity,  unless 
done  in  the  name  and  by  the  authority  of  the  Sheriff.  And  a  sim- 
ilar principle  was  laid  down  in  Lewie  v.  Thompson  (8  Cal.  266). 
Tlie  jurisdiction  of  Justices'  Courts  being  special  and  limited,  the 
law  preaumes  nothing  in  favor  of  their  jurisdiction;  and  a  party 
who  asserts  a  right  under  a  judgment  rendered  in  such  Court,  must 
show  a£Srmatively  every  fact  necessary  to  confer  such  jurisdiction. 
(awain  V.  Chaee,  12  Cal.  283;  Whitwell  v.  Barbier,  7  Id.  64; 
Lowe  y.  Alexander,  16  Id.  296.) 

The  respondent,  in  reply  to  this  point,  contends  that  as  the  com- 
plaint alleges  that  '*  said  judgment  was  duly  and  lawfully  recovered 
in  manner  and  form  prescribed  by  law,''  and  as  this  averment  is 
not  specifically  denied  in  the  answer,  therefore  it  is  admitted.  The 
complaint  is  not  verified,  and  the  answer  denies  generally  the  alle- 
gationa  of  the  complaint  This  averment  cannot,  therefore,  be 
held  as  admitted.  It  is  true,  that  the  act  in  question  requires  tho 
answer  to  be  verified ;  but  this  does  not  change  the  rule  established 
by  Sec.  46  of  the  Practice  Act  The  statute  also  provides  that 
*'  any  deed  derived  from  a  sale  of  real  property,  under  this  act, 
shall  be  conclusive  evidence  of  title,  except  as  against  actual 
frauds,  or  prepayment  of  tiie  taxes,  and  shall  entitle  the  holder 
thereof  to  a  writ  of  assistance,  from  the  District  Court,  to  obtain 
possession  of  such  property.''  The  respondent  contends  that  this 
statute  precludes  the  appellant  from  making  the  objection.  In  the 
case  of  MiOe  v.  Tvkey  (22  Cal.  378),  this  clause  of  the  statute  was 
considefed  an  an  appeal  from  an  order  granting  a  writ  of  assist- 
ance; bat  in  diat  case  the  Court  founded  its  decision  upon  the 
fact  that  "  the  sale  was  made  on  a  judgment  regularly  obtained," 
and  therefore  is  not  authority  upon  the  question  now  before  us, 
where  the  judgment  is  null  and  void  for  want  of  jurisdiction.  The 


404    SUPREME  COUET  —  OCTOBER  TERM,  186d. 

Bidn  9.  WbltealdA. 

plaintiff  introduced  the  papers  in  evidence,  showing  the  proceed- 
ings before  the  Justice,  in  support  of  his  title,  and  they  show  the 
invalidity  of  the  judgment.  The  plaintiff,  therefore,  proved  the 
invalidity  of  his  own  claim  of  title ;  and  the  statute  does  not  pre- 
clude the  defendant  from  taking  the  benefit  of  an  objection  thus 
sho^^Ti. 

It  is  further  urged,  by  the  respondent,  that  the  judgment  of  the 
Justice  cannot  be  impeached  in  this  collateral  action  —  citing  num- 
erous cases  in  support  of  the  position.  But  that  rule  applies  more 
particularly  to  the  judgments  of  the  superior  Courts  of  general 
original  jurisdiction,  and  not  to  inferior  Courts  of  special  and  limi- 
ted jurisdiction,  like  that  of  a  Justice  of  the  Peacsi  In  the  former, 
all  presumptions  are  in  favor  of  their  jurisdiction ;  and  their  want 
of  jurisdiction  must  be  proved.  In  the  latter,  the  presumption  is 
against  their  jurisdiction;  and  therefore  it  must  be  affirmatively 
shown.  (Alderson  v.  Bell,  9  Cal.  315;  Dorenie  v.  Sullivan,  7 
Id.  279.)  The  general  rule  applicable  to  all  judgments,  is  that 
they  cannot  be  impeached  in  a  collateral  action  for  errors  or  irreg- 
ularities, but  may  for  want  of  jurisdiction.  (The  Chemung  Canal 
Bank  v.  Judson,  4  Sclden,  254;  2  Phillips'  Ev.,  C.  H.  &  R's 
Notes,  109,  65,  188.)  This  objection  is  fatal  to  the  plaintiff's 
claim  of  title;  and  the  Court  below  erred  in  overruling  it. 

The  judgment  is  reversed,  and  the  cause  remanded. 


HICKS  V.  WHITESIDE. 

A  OBCLABATiON  oC  locatlon,   under   the   Possessory   Act  of  thli  Btate,   tfeiertbed 

the  tract  of  land  as  being  In  Township  21 ;  and  also  gave  the  names  of  thm 

land-claims  adjoining  It  on  Its  different  sides.    The  tract  was  In  Totmahtp  22 : 

held,   that    this   mistake   did  not   yltiate   the  declaration*   and    that   it    waa 

^  mdmlssible  faEi  eyidence. 

A.,  a  witness  for  plaintiff,  when'  cross-examined,  was  asked  questions  by  de- 
fendant, which,  on  plaintllTs  objection,  were  errone^asly  ruled  oat  by  Che 
Conrt.  Defendant  afterwards  called  the  same  witness,  and  asked  the  same 
qnestlons,  which  were  answered  without  objection:  helds  that  the  Judgment 
would  not  be  reversed  by  reason  of  th^  error  committed  by  the  Court,  as 
defendant  had  suffered  no  injury  thereby. 

Ill  an  actioa  to  recoyer  poasessioo  of  a  tratt  ot  )ap4»  qiahaed  by  platntSff  nnder 
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the  Poaseseory  Act  of  thie  State,  eyldence  tending  to  thow,  thmt  mt  the  time 
plaintiff  filed  hie*  declaration,  he  knew  that  the  land  in  controTersy  or  any  por- 
ttoB  of  It  waa  claimed  by  defendant,  la  relevant 
The  tiro  hondred  dollars  of  Imymw^mmtM,  pertaining  to  tlie  realty,  required  hy 
the  fourth  section  of  the  Possessory  Act,  mast  be  made  on  the  land  claimed, 
before  an  action  can  be  commenced  to  recover  possession  of  the  same. 

Apfsai.  from  the  District  Ooiirt,  Eifteentfa  Judicial  District, 
Butte  County. 

The  land  in  dispute  in  this  action,  was  the  nordi  half  of  the 
south-east  quarter  section  eight,  containing  eighty  aores.  Plaintiff, 
in  his  declaration  of  location,  claimed  the  whole  of  the  south-east 
quarter.  Defendant  had  resided  on  the  north-east  quarter  of  the 
same  section  for  several  years  prior  to  the  making  and  recording 
of  plaintifPs  declaration ;  and  an  inclosed  field  of  defendant's  ex- 
tended on,  to,  and  included,  about  fifteen  acres  of  the  said  north 
half.  Plaintiff  recovered  judgment  in  the  Court  below,  and  the 
defendant  appealed.  The  other  facts  are  stated  in  the  opini(»i  of 
the  Court 

/.  E.  W.  Lewis,  for  Appellant. 

The  Court  erred  in  permitting  plaintiff  to  introduce  the  declara- 
tion of  location.  The  declaration  describes  the  land  as  being  in 
Township  21,  while  the  land  in  action  is  in  Township  22.  Cer- 
tainly, that  is  a  variande  that  is  material  and  decisive  on  the  case. 
A  declaration  under  the  act,  when  the  provisions  of  the  law  have 
been  complied  with,  is  the  title  paper  of  the  claimant,  as  much  so 
as  m  patent  or  deed ;  and  a  person  might  with  as  much  propriety 
recover  land  described  in  them  as  being  in  one  township,  when  the 
land  in  action  is  in  a  different  township.  The  Court  ought  to  have 
giren  the  first  instruction  asked  by  defendant.  Plaintiff,  in  his 
pleadings,  predicated  his  bill  upon  the  Possessory  Act.  When  a 
person  pleads  a  particular  title,  he  must  prove  it  as  laid.  {Egam 
▼.  Delaney,  16  Cal.  87.)  To  recover,  under  the  Possessory  Act, 
be  must  show  a  full,  complete  compliance  with  the  provisions  of 
the  act — particularly,  Sees.  2,  3,  and  4  —  before  suit  was  com- 
menced.      (Wright  v.  Whitesides,  15  Cal,  47.) 

H.  0.  A  TT.  H.  Beatty,  for  Respondent 
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The  description  waa  perfect  without  the  township.  We  eouli 
reject  that  as  a  call  repugnant  to  and  inconsistent  with  the  other 
calls ;  and  rely  upon  the  other  portions  of  the  description.  That 
you  may  reject  one  repugnant  call  of  a  deed,  when  the  others 
furnish  a  perfect  description  of  the  land,  is  beyond  question,  both 
on  principles  of  reason  and  authority.  (1  A.  E.  Marshall,  17 ; 
Ferris  v.  Goover,  10  Cal.  689.)  The  instruction  asked  by  d^end- 
ant,  was  improper  for  this  reason :  plaintiflF  filed  his  claim  Decem- 
ber 17th,  1860,  and  filed  his  complaint  February  20th,  1861.  Sup- 
pose plaintiff  -was  living  on  the  place  the  twentieth  of  February, 
and  putting  up  improvements  at  that  time ;  but  that  they  were  not 
far  enough  advanced  to  amount  to  two  hundred  dollars.  He  brings 
suit  on  that  day,  and  goes  on  with  his  improvements.  Before  tho 
seventeenth  day  of  March  —  when  the  ninety  days  would  expire  — 
he  has  over  two  hundred  dollars  of  improvements.  Now,  on  the 
trial,  he  proves  that  he  complied  with  all  the  requirements  of  the 
statute,  within  the  time  prescribed.  Gould  the  trespasser  say: 
^^You^sued  too  soon;  you  should  have  allowed  me  to  trespass  a 
month  longer  before  you  sued  V^  This  point  is  fully  settled  in  the 
case  of  Stark  v.  Barnes  (4  Cal.  412). 

Crookis,  J.  delivered  the  opinion  of  the  Court  —  Norton,  J. 
concurring. 

• 

This  is  an  action  to  recover  the  possession  of  a  tract  of  land  in 

Butte  County.  The  tract  really  in  controversy  is  the  north  half  of 
the  south-east  quarter  of  Section  8,  in  Township  22  north,  of  Ranp- 
1  east.  The  plaintiff  claimed  under  the  Possessory  Act  of  this 
State.  He  offered  in  evidence  his  declaration  of  location,  filed  in 
the  Recorder's  office ;  and  the  defendant  objected  to  its  introduction 
on  the  ground  that  it  described  the  tract  as  being  in  "  Township 
21,**  instead  of  Township  22,  and  contends  that  the  Court  erred  in 
overruling  the  objection.  The  premises  are  particularly  describeil 
by  the  surrounding  claims,  which  clearly  show  that  the  tract  lay  in 
Township  22,  and  that  the  figures  21  were  insert<?d  by  mistake,  in- 
stead of  22.  The  Court  therefore  properly  overruled  the  objection. 
It  seems  that  Herring,  the  County-Surveyor,  testified  as  a  witness 
for  the  plaintiff,  that  he  made  the  survey  of  the  tract  of  land  described 
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in  the  plaintiff's  declaration;  that  he  wrote  the  declaration;  and 
that  the  tract  embraced  one  hundred  and  sixty  acres.  On  cross^ 
examination,  the  defendant  asked  him  when  this  survey  was  made, 
and  whether  he  made  the  survey  prior  to  or  at  the  time  he  wrote 
the  certificate;  to  which  the  plaintiff  objected,  that  the  questions 
were  not  proper  on  cross-examination*  The  Court  sustained  the 
objection ;  and  this  is  also  assigned  for  error.  The  questions  were 
dearly  proper  ones  on  cross-examination ;  but  it  is  evident  that  the 
defendant  was  not  injured  by  this  ruling  of  the  Court  The  objec- 
tion only  went  to  the  putting  of  the  questions  at  that  particular 
time;  and  did  not  preclude  him  from  putting  the  same  questions, 
upon  making  him  a  witness  for  himself,  had  he  so  desired.  If, 
when  the  defendant  recalled  the  witness  as  his  own,  the  Court  had 
then  overruled  the  questions,  he  might  perhaps  have  claimed  that 
he  had  been  injured  thereby;  but  it  seems  that  he  then  asked  the 
question  without  objection.  The  questions  do  not  seem  to  have 
been  of  so  important  or  material  a  character  as  to  justify  us  in 
reversing  the  judgment  bcicause  they  were  excluded  at  that  partic- 
ular stage  of  the  trial 

It  appears  that  the  defendant  had  bemi  in  the  possession,  prior 
to  the  filing  of  the  possessory  claim  by  the  plaintiff,  of  an  old  field, 
a  part  of  which,  including  about  fifteen  acres,  lay  upon  the  north 
side  of  the  eighty-acre  tract  in  controversy.  It  seems  that  the 
remainder  of  the  eighty  acres  was  inclosed  by  a  fence  in  the  spring 
of  1860,  built  by  the  defendant  and  other  parties.  One  of  these 
persons,  Gamer,  was  called  as  a  witness,  and  the  defendant  asked 
him  what  he  knew  or  understood  about  the  fences  thus  built  includ- 
ing any  part  of  the  Whitesides  tract,  and  whether  it  included  any 
portion  of  the  tract  upon  which  Whitesides  resided.  The  possess- 
ory claim  filed  by  the  plaintiff,  bounded  the  tract  on  the  north  by 
the  "  Whitesides  daim,''  as  well  as  described  it  as  the  south-east 
quarter  of  Sec  8.  The  Court,  on  the  ground  of  irrelevancy, 
excluded  theae  questions,  and  also  a  question  put  to  another  wit- 
ness respeetiiig  the  knowledge  of  the  plaintiff,  that  the  defendant 
claimed  the  tract  in  controversy  at  the  time  of  a  certain  conversa- 
tion between  the  parties  respecting  the  building  of  fences.  We 
think  all  of  these  questions  were  relevant  to  the  matters  in  contro- 
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versj  between  the  parties,  and  that  the  Court  erred  in  excluding 
them.  They  tend  to  show  the  knowledge  of  the  parties  of  the  loca- 
tion of  the  lines  of  their  respective  claims,  which  was  important, 
taken  in  connection  with  other  evidence  respecting  the  building  of 
fences  on  their  claims  hj  these  parties  and  their  neighbors. 

The  defendant  asked  the  Court  to  give  the  jury  the  following 
instruction,  which  was  refused :  "  If  the  jury  do  not  find  that  there 
was  two  hundred  dollars  worth  of  improvements  on  the  land  claimed 
by  plaintiff  at  the  time  of  the  pretended  location,  or  prior  to  the 
institution  of  this  suit,  pertaining  to  the  realty,  the  plaintiff  cannot 
daim  under  the  act;  in  this  event,  unless  plaintiff  had  an  actual 
possession  thereof  prior  to  defendant,  they  will  find  for  the  defend- 
ant" This  is  also  assigned  for  error.  The  plaintiff's  declaration 
was  filed  in  the  Recorder's  office  December  17th,  1860,  and  this 
action  was  commenced  February  20th,  1861.  The  fourth  section 
of  the  Possessory  Act  requires  that,  unless  improvements  to  the 
value  of  two  hundred  dollars  shall  have  been  made  prior  to  the  re- 
cording, they  must  be  put  on  within  ninety  days  after  the  date  of 
the  record.  Sec.  2  of  the  same  act  provides  that  "  no  person  shall 
be  entitled  to  maintain  any  such  action  for  possession  of  or  injury 
to  any  claim  unless  he  or  she  occupy  the  same,  and  shall  have  oom- 
plied  with  the  provisions  of  the  third  and  fourth  sections  of  this 
act."  The  instruction  is  based  upon  the  principle  that  these  im- 
prov^nents  must  be  made  before  the  action  is  commenced — while 
the  respondent  contends  that  he  had  a  right  to  show  that  they  w^re 
put  on  or  completed  after  that  time,  if  done  within  the  ninety  days. 
We  think  the  respondent  is  mistaken  in  his  construction  of  the 
statute.  The  general  rale  is  well  settled,  that  the  plaintiff  must 
show  a  right  to  maintain  the  action  at  the  conmiencement  of  the 
suit.  He  cannot  commence  his  action  while  his  right  or  title  is 
imperfect  or  inchoate,  and  trust  to  completing  or  perfecting  it 
before  the  trial  takes  place.  The  right  of  action  in  this  case  is 
founded  upon  the  statute,  and  that  imperatively  requires  that  ho 
"  shall  have  complied "  with  this  provision  of  section  four  before 
he  shall  be  entitled  to  maintain  the  action.  (WrigM  v.  White-- 
sides,  15  Cal.  47 ;  Sweetland  v.  Froe,  6  Id.  147.) 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
triaL 
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HAYNES  V.  OALDERWOOD  et  al 

Wbmu  en  actloo  has  be«D  eommcnced  to  qnttt  titta  to  a  tract  of  land  and  to 
remove  a  cloud  therefrom  caaaed  by  certain  deeds  on  record,  and  a  li$  i^mdm* 
has  been  filed,  one  who  purchases  from  the  defendant  during  the  pendency  of 
the  action,  and  aftar  the  Ua  pemdena  is  filed,  la  bound  by  the  judgment  m* 
dered  therein. 

OrfpOfT  T.  Haynea  (18  CaL  692  and  Id.  21,  44S)  Affirmed. 

Appbai.  from  the  District  Court,  Twelfth  Judicial  District,  City 
and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court  (In.  connection 
mth  this  case,  see  Caiderv^ood  v.  Tevis,  23  CaL  836.) 

Dtmd  Cclderwood,  for  Appellants, 
jB,  0.  &  D.  Rogers,  for  Respondent. 

Cbocksb,  J.  delivered  the  opinion  of  the  Conrt — Nortow,  J. 
foocnrring. 

This  is  an  action  brought  by  the  plaintiff,  who  is  in  the  possession 
'^f  the  property  in  question,  claiming  to  be  the  owner  in  fee,  against 
the  defendants,  who  are  claiming  an  adverse  title  thereto,  to  quiet 
big  title,  and  to  remove  the  cloud  therefrom  caused  by  certain  deeds 
on  record,  under  which  the  defendants  claim  adversely.  It  appears 
that  one  Wenhom,  whoae  title  has  since  been  conveyed  to  the  pli^nt- 
iff,  on  the  thirteenth  day  of  May,  1864,  commenced  an  action  in  the 
District  Court  against  one  Boston  and  others,  to  quiet  his  title  to 
the  premises.  On  the  same  day,  he  filed  and  had  recorded  in  the 
Beoorder^s  office  a  notice  of  the  pendency  of  the  action,  in  accord- 
ance with  the  provisions  of  Sec  27  of  the  Practice  Act.  The 
plaijitiff  in  that  suit  recovered  judgment,  which  is  unreversed. 

It  seems  that  during  the  pendency  of  that  action,  on  the  third 
day  of  June,  1864,  the  defendants  therein  executed  and  delivered 
to  (Hie  D.  Calderwood  their  quitclaim  deed  of  the  premises,  and 
^•arious  subsequent  deeds  were  made  by  D.  Calderwood  and  those 
daiming  under  him,  which  are  the  deeds  sought  to  be  canceled  by 
4is  action,  as  being  a  cloud  upon  the  plaintiff's  title.  The  main 
qnestion  therefore  is^  whether  or  not  the  defendants  had  actual  or 
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constructive  notice  of  the  former  suit  of  Wenbom  v.  Boston  et  al., 
for  it  is  clear  that  if  they  had,  they  are  bound  by  the  judgment  ren- 
dered therein ;  the  title  thus  derived  from  the  Bostons  cannot  be  set 
up  against  the  title  of  the  plaintiff,  and  the  plaintiff  is  entitled  to 
relief,  by  having  the  deeds  under  the  Bostons  canceled  for  the  pur- 
pose of  r^noving  the  cloud  upon  his  title  created  by  them* 

The  validity,  force^  and  effect  of  the  decree  in  the  suit  of  Wen- 
born  V.  Boston,  and  of  the  lis  pendens  filed  in  that  action,  were  fully 
sustained  by  this  Court  in  t^e  cases  of  Gregory  v.  Haynes  (13  Cal. 
592  and  21  Id.  443),  and  wq  see  no  good  reason  for  overruling  the 
points  decided  in  those  cases.  The  same  questions  are  brought 
before  us  by  the  appellants  in  this  case.  It  is  sufficient  to  say  that 
we  affirm  the  judgments  in  those  cases  on  these  points.  The  de- 
fendants cannot  attack  that  judgment  or  attempt  to  retry  the  issues 
1  herein  determined  in  this  oollateral  action.  This  disposes  of  all 
the  material  points  assigned  as  error  by  the  appellants. 

The  judgment  is  affirmed. 


nr  THE  MATTEE  OF  THE  ESTATE  OF  S.  L.  REED. 

B  WAS  the  owner  of  •  tnet  of  land,  and  residing  on  the  smmo.  On  the  twenty- 
third  of  April,  1861,  ho  marrlod;  and  on  the  thlrtloUi  daj  of  Mnreh,  IMS, 
died,  leaving  Issne  of  the  marriage,  one  chUd.  He  conttoned  to  tealde  on  tihe 
land,  with  his  family,  np  to  the  time  of  his  death.  Mo  decLaratloo  of  home- 
stead had  been  filed  prior  to  January  Ist,  18S2 :  held,  that  the  failure  to  file 
f  declaration  of  homestead,  was  a  waiver  of  the  homeitead  vlgbt  u  agyast  tbe 
genera]  creditors  of  deceased. 

Appbal  from  the  Probate  Court,  Solano  Connly. 

The  widow  in  this  case  did  not  claim  the  homestead  as  against 
the  incumbrances  on  the  land,  but  only  as  against  the  claim  of  the 
general  creditors  of  the  estate.  The  widow  was  married  to  the 
intestate  on  the  twenty-third  day  of  April,  1861;  and  the  child 
was  bom  February  6th,  1862.  The  other  facts  appear  in  the  opin- 
ion of  the  Court 

John  O.  Hyer,  for  Appellant 
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Sec  2281  Wood's  Digest,  page  408,  provides:  '^If  there  be 
no  law  in  force  ezemptiog  property  from  execution,  the  following 
shall  be  set  aside  for  the  use  of  the  widow,  or  minor  childr^  and 
shall  not  be  subject  to  administration :  The  homestead,  ccmsisting 
of  any  quantity  of  land,  not  exceeding  twenty  acres,  and  the  dwell- 
ing  house  thereon,  with  its  appurtenances,  not  being  included  in 
any  incorporated  town,  or  city;  or  instead  thereof,  a  quantity  of 
land,  not  exceeding  one  lot,  in  any  incorporated  town  or  city,  and 
the  dwelling-house  therein,  and  its  appurtenances,  to  be  selected 
by  the  widow;  or  if  there  be  no  widow,  to  be  designated  by  the 
Probate  Judge;  and  not  to  exceed,  in  any  case,  more  than  $6,000 
in  value."  "Sow^  I  claim,  that  .this  section  means  to  set  apart  abso- 
lutely for  the  support  and  maintenance  of  a  family,  whether  the 
same  consist  merely  of  a  widow,  or  widow  and  minor  child,  or 
children,  or  minor  child,  in  case  he  be  an  orphan,  &e  estate 
described  therein,  and  that  nothing  can  defeat  such  claim  or  right 
The  Constitntion,  Art  11,  Sec.  15,  also  provides,  that  the  Legis- 
lature shall  protect,  by  law,  from  forced  sale,  a  certain  portion  of 
the  homestead  and  other  property  of  all  heads  of  families. ' 

It  is  useless  to  argue,  that  the  acts  of  the  Legislature,  defining 
how  a  homestead  may  be  acquired,  militate  against  this  theory.  It 
is  not  so.  If  the  section  of  the  statute  cited,  read,  ^^  property  may 
be  exempted,"  a  contingency  resting  in  the  volition,  and  sometimes, 
nay,  almost  always,  in  the  discretion  or  caprice  of  the  husband, 
instead  of  reading  as  it  does,  *^  if  there  be  no  law  in  force  exempt- 
ing property,  it  shall  be  set  aside,"  etc,  i.  e.,  above  all  contin- 
gency to  preserve  sacred  to  the  widow  and  minor  children,  then  a 
question  mi^t  possibly  arise  under  the  Homestead  Act,  as  at 
present  in  force. 

H.  H.  Harlleg,  for  Respondent 

Cbooxxb,  J.  delivered  the  opinion  of  the  Oourt^-Oopx,  0.  J. 
and  NoBToir,  J.  concuiring. 

S.  L.  Reed  died  on  the  thirtieth  of  March,  1863,  leaving  his 
widow  Mary  Ann  Beed,  and  one  child,  surviving  him.  J.  L.  Reed 
was  appointed  administrator  of  the  estate,  with  the  consent  of  the 
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widow.  The  widow  filed  her  petition  in  the  Probate  Court,  setting 
forth  the  fact  of  their  marriage;  that  they  had  lived  together  after 
their  marriage,  and  until  his  death,  on  a  certain  tract  of  land, 
which  is  described,  as  their  family  residence;  and  praying  that 
twenty  acres  of  the  land  with  the  dwelling-house  thereon,  in  which 
they  resided,  be  set  apart  to  her  as  a  homestead.  The  creditors 
appeared  and  filed  their  written  objections  to  the  allowance  of  this 
claim  to  a  homestead,  on  the  ground:  1st,  that  no  homestead  had 
been  selected,  according  to  law,  at  the  'death  of  deceased,  or  at 
any  time;  2d,  that  the  homestead  daimi,  if  any  there  was,  had 
been  abandoned  by  the  act  of  the  parties  in  mortgaging  the  prop- 
erty; 3d,  that  the  marriage  of  the  petitioner  and  deceased,  was 
subsequent  to  the  twenty-eighth  day  of  April,  1860,  and  to  the 
contracting  of  the  debts  allowed  against  the  estate ;  4th,  that  the 
real  estate  was  acquired  by  the  deceased  prior  to  the  marriage, 
and  was  his  separate  property,  and  not  subject  to  a  homestead 
claim.  On  the  first  day  of  June,  1863,  the  Probate  Court  denied 
the  application  to  set  apart  the  homestead,  from  which  the  widow 
takes  this  appeal 

The  amendments  to  the  Homestead  Law,  passed  in  1862  (Stat, 
of  1862,  621),  extended  the  time  for  filing  declarations  of  home- 
stead to  the  first  day  of  June,  1862,  and  provided  as  follows: 
'*  But  from  and  after  the  said  last  mentioned  day,  no  property  shall 
be  deemed  a  homestead,  or  be  exempt  from  forced  sale,  under  exe- 
cution or  other  legal  process,  unless  the  declaration  provided  for  in 
said  act  be  made  and  filed  for  record  according  to  law ;  provided, 
that  the  making  or  filing  for  record  of  such  declaration  shall  not, 
in  any  case,  or  in  any  manner,  affect  or  impair  any  alienation,  sale, 
mortgage,  or  other  contract,  or  lien,  lawfully  executed,  or  obtained 
prior  to  the  time  of  the  filing  for  record  of  such  declaration. '*  We 
find  nothing  in  the  record,  showing  that  any  declaration  of  home- 
stead had  been  filed  as  required  by  this  law  within  the  time  fixed  by 
this  statute.  We  find,  copied  into  the  transcript,  a  declaration  of 
homestead,  made  by  the  petitioner,  and  filed,  and  recorded,  on  the 
si.tteenth  day  of  June,  1863,  after  the  order  appealed  from  was 
made.  It  cannot,  therefore,  avail  the  petitioner  in  this  case.  It 
is  clear,  that  by  the  failure  and  neglect  to  file  the  declaration  of 
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homestead  within  tlw  time  fixed  by  this  statute,  the  property  could 
not  be  deemed  or  held  aa  a  homestead.     The  Court,  therefore,  did 
not  err  in  denying  the  application  to  set  apart  the  property* 
The  order  is  therefore  affirmed. 


HUSSET  V,  McDERMOTT. 

{(■riBAL  penoni  were  owners  of  separate  traets  of  land  wttbte  aa  oaMde  fiaee. 
wbleb  fcj-med  a  common  faielosare;  but  the  division  lines  'of  the  separate 
tracts  within  the  common  Inclosnre  wsre  well  known  and  defined,  and  each  . 
person  cnltivatecl  Ms  own  tract,  and  that  th«  general  ontsicle  fence  con-* 
stitnted  as  full  and  coinrlrte  an  actual  possession  in  the  owner  of  eaeh 
separate  tract,  aa  though  it  had  b«en  indoaed  b/  a  lawful  fence. 

k  sad  B,  two  of  these  owners,  disposed  of  their  trsct  to  C.  Soon  after  this,  D. 
who  was  the  owner  of  another  tract  within  the  Inclosare,  went  on  the  tract 
sold  to  C  and  commenced  plowingf  It.  C  went  to  D,  took  hold  of  hte  horses, 
and  eommeneed  taming  them  from  the  tract,  when  D  drew  a  pistol,  and  aim- 
ing It  at  him  threatened  to  hurt  him  If  he  did  not  leaye.  D  continued  plowing 
on  the  land:  held,  that  the  acts  committed  by  D,  clearly  amounted  to  a  for- 
I  entry  and  detainer . 


Appeal  from  the  County  Court  of  the  Conntj  of  San  Joaqnin. 

The  land  within  the  inclosure  mentioned  in  the  opinion  was  pub- 
lic land,  and  had  been  indoaed  at  the  common  expense  of  the  part- 
ies claiming  it  for  their  mutual  protecti^aL  The  oliher  facta  ap- 
pear in  the  opinion  of  the  Court. 

Oeorge  W.  Tyler,  for  Appellant. 

Bfmtm  and  Oraves,  for  Respondent. 

Cbockeb,  J.  delivered  the  opinion  of  the  Court— KoBTOir,  J. 
concurring. 

This  18  an  action  of  f orcihle  entry  and  detainer.  The  facts  relat- 
ing to  Ihe  matter  in  controversy  do  not  seem  to  be  disputed,  and 
the  main  question  is  whether  they  show  that  the  plaintiff  is  entitled 
to  maintain  the  action.  It  appears  that  the  parties  are  the  owners 
of  8q)arate  tracts  of  land  within  an  outside  fence,  which  forms  a 
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common  inclosure  for  several  farms;  but  the  diTision  lines  of  the 
tract  of  each  claimant  are  ^ell  known  and  defined,  and  each  person 
cultivates  his  own  tract  within  such  boundary  lines.  The  tract  in 
controversy  contains  about  thirty  acres,  and  lies  immediately  north 
of  the  tract  owned  by  the  defendant;  and  the  division  line  between 
this  thirty-acre  tract  and  the  defendant's  land  is  marked  by  a  small 
ditch  and  embankment,  about  three  feet  high  from  the  bottom  of  the 
ditch  to  the  top  of  the  bank.  This  thirty  acres  had  been  owned 
and  cultivated  by  two  brothers  named  Sperry,  from  1867  to  the 
Fall  of  1861,  when  they  exchanged  with  the  plaintiff  for  other  land 
owned  by  him.  This  exchange  was  made  and  the  possession  of  the 
thirty  acres  delivered  by  the  Sperrys  to  the  plaintiff  about  two 
months  before  the  commencement  of  this  suit.  About  a  month 
before  this  exchange  was  made  with  the  plaintiff,  the  defendant 
applied  to  the  Sperrys  to  purchase  this  thirty  acres,  or  make  an 
exchange  for  cattle;  but  they  failed  to  come  to  any  agreement. 

A  few  days  before  the  commencement  of  the  suit,  the  plaintiff, 
and  several  others  with  him,  went  on  this  thirty-acre  tract  and 
found  the  defendant  plowing  there,  and  the  plaintiff  told  the  de- 
fendant that  he  was  trespassing  upon  his  land  and  wanted  him  to 
leave  it  The  defendant  replied,  that  he  should  do  no  such  thing; 
that  he  had  a  better  right  to  it  than  the  plaintiff.  The  plaintiff 
then  took  the  horses  by  the  bits,  and  commenced  turning  their 
heads  in  the  direction  of  the  defendant's  house,  and  said  to  the  de- 
fendant: "Let  me  show  you  how  to  plow  a  furrow  off  my  land.'' 
As  soon  as  the  plaintiff  did  this,  the  defendant  pulled  out  a  six- 
shooter  pistol,  raised  it  up,  pointed  it  at  the  plaintiff,  and  told  him 
to  let  go  those  horses'  bits  or  he  would  get  hurt.  They  were  then 
about  twelve  feet  apart.  The  plaintiff  then  went  off  and  left  the 
defendant,  who  went  on  plowing  the  land.  It  seems  that  about  six 
weeks  after  this  occurrence,  and  while  the  suit  was  pending^  the 
plaintiff  attempted  to  plow  the  land,  when  the  defendant  oame  with 
a  double-barreled  shotgun,  and  drove  him  off;  but  after  the  defend- 
ant went  away,  the  plaintiff  commenced  plowing  again. 

The  respondent  contends,  that  the  plaintiff  had  not  the  actual 
possession  of  the  land,  at  the  time  of  the  entry  of  the  def endjmt ; 
beoause  the  thirty  acres  were  not  inclosed  by  a  aepaj^ite  f enoe^  and 
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the  plaintiff  had  never  cultivated  the  land.  His  possession  was 
dearly  sufficient  to  support  this  action.  The  evidence  shows,  that 
a  Gq>arate  fence  was  not  necessary ;  that  the  s^eneral  outside  iuHos?- 
uie  was  sufficient  for  the  protection  of  the  crops.  The  land  had 
been  cultivated  by  the  Sperrys,  and  that  constituted  as  full  and 
complete  an  actual  possession  as  though  it  had  been  inclosed  by  a 
lawful  fence.  They  had  put  the  plaintiff  in  possession ;  and  his 
possession  was  as  full  and  ample  as  theirs.  He  went  to  cultivate  the 
land  as  soon  as  the  proper  season  had  arrived,  and  was  forcibly 
driven  off  by  the  defendant  This  objection,  therefore,  has  no  force. 

The  acts  of  the  defendant  clearly  constitute  a  forcible  entry  and 
detainer,  within  the  statute  on  that  subject^  and  entitled  the  plaint- 
iff to  bring  and  maintain  this  action.  This  is  not  a  case  where  the 
evid«ice  is  conflicting,  for  the  principal  facts  are  not  controverted. 
It  is  unnecessary  to  investigate  the  instructions  given  and  ref  used 
by  the  Court,  to  which  the  plaintiff  excepted,  and  to  point  out  the 
errors  committed  by  the  Court  therein.  The  verdict  of  the  jury, 
and  the  judgment  of  the  Court  thereon,  are  clearly  against  the  law 
and  the  evidence;  and  the  Court  erred  in  refusing  the  plaintiff  a 
new  trial 

The  judgment  ia  reversed  and  the  cause  remanded  for  a  new  trial. 


IN  THE  MATTER  OP  THE  ESTATE  OP  JAMES. 

Bt  tbe  amendment  to  the  Homest«ad  Act  of  1860,  !t  ■eemt  to  hava  lM»an  the 
fntentlon  of  the  Leirlslatare^  that  the  homeitead,  upon  the  death  of  either  hnt- 
baad  or  wife,  thovld  doiceiid  to  and  veit  abeolntelj  in  the  vunrlTor.  But 
wheOutT  the  act  ahonld  receire  thia  eonstmctloa,  or  whether  the  homestead, 
upon  the  death  of  either  husband  or  wife,  deecenda  to  the  anrrlTor  and  the 
^lldren,  hetra  of  the  deeeaaed,  and  ehould  be  partitioned  between  them,  are 
qoaationa  whlcb  the  Probata  Court  haa  no  jnrladletlon  to  determine.  Hie 
Dtatrlct  court  of  the  coonty  where  the  homeatead  la  altnated,  la  the  on!  j  proper 
trllNiBal  to  hear  and  determine  theae  ooeatlona. 

Apfxal  from  the  Probate  Court  of  Santa  Clara  County. 

The  lespondeootSy  Sarah  E.  D.  James  and  Qeorgi3  H.  0.  James, 
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were  children  of  the  intefitate,  by  a  former  marriage,  and  were  his 
only  children.  The  homestead  had  been  acquired  after  the  mar^ 
riage  of  the  intestate  with  appellant,  Mary  M.  James.  The  other 
facts  appear  in  the  opinion  of  the  Court. 

W.  W.  Crane,  Jr.,  for  Appellant 

The  declaration  of  homestead,  created  a  joint  tenancy  between 
Jeremiah  0.  James  and  appellant,  and  consequently,  when  he  died 
she  became  vested,  as  survivor,  with  the  whole  fee.  (Stat.  1860, 
811,  Sec  1.)  But  if,  on  the  contrary,  appellant  did  not  take  the 
whole  by  right  of  survivorship,  under  the  amendatory  Act  of  1860, 
she  certainly  is  entitled  to  one-half  of  all  the  property,  by  virtue  of 
her  community  rights;  and  one-third  of  the  remainder,  by  virtue 
of  the  Statute  of  Descents  and  Distributions.  It  follows,  that  tht- 
Probate  Court  of  Santa  Clara  County  clearly  committed  error  in 
awarding  one-half  of  all  the  property  to  the  petitioners,  Geo.  H.  C. 
and  Sarah  E.  D.  James,  (Wood's  Dig.  423,  Sec.  1;  Id.  424, 
Sec  10;  Knox  v.  Beard,  6  Cal.  262;  Estate  of  Buchanwn,  8  Id. 
607;  Scott  V.  Ward,  13  Id.  468;  Payne  v.  Payne,  18  Id.  291.) 

James  &  Lame,  for  Bespondents. 

On  the  death  of  the  intestate,  the  pp^^erty,  both  real  and  per- 
sonal, immediately  descends  to  the  heir,  subject  only  to  the  lien  of 
the  administrator,  for  the  payment  of  debts.    (7  Cal.  216*) 

Four  months  after  the  appointment  of  administrator,  the  heir 
has  the  right  to  apply  to  the  Probate  Court  for  a  distribution  of  his 
interest  in  the  estate  (Stat.  1861,  648,  Sec  860  ^  partition  is 
the  necessary  incident  to  the  distribution,  and  is  provided  for  by 
law.  (Stat.  1861,  648,  Sec  89.)  Unless  there  is  some  special 
statutory  provision  to  prevent^  it  will  not  be  denied  but  that  the 
property  in  dispute,  both  real  and  personal,  descends  in  equal  pro- 
portions to  the  appellant. 

It  is  claimed,  on  the  part  of  the  appellant,  that  by  filing  the  dec- 
laration of  homestead,  the  law  of  descent  became  entirely  changed, 
and  the  right  of  inheritance  by  the  children  of  the  deceased  became 
entirely  obliterated;  and  the  title  of  the  property  became,  aad 
now  is  absolutely  vested  in  the  appellant.    Tlie  law  of  1860  was 
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not  intended  to^  nor  did  it^  in  any  maimer,  change  the  law  of 
descent 

Cbookeb,  J.  delivered  the  opinion  of  the  Court — NobtoKi  J. 

concurring. 

Jeremiah  O.  James,  husband  of  ^e  appeQant^  and  father  of  the 
respondents,  died  intestate,  February  2d,  1862.  Previous  to,  and 
at  the  time  of  his  death,  his  children,  the  respondents,  resided  in 
the  State  of  New  York.  The  premises  in  controversy  were  the 
common  property  of  the  intestate  and  his  wife,  and  occupied  by 
them  as  a  homestead.  During  the  lifetime  of  the  intestate,  in  April, 

1860,  his  wife,  the  appellant,  filed  a  declaration  of  homestead,  in 
accordance  with  the  statute  then  in  force.  Soon  af t^  the  death  of 
the  intestate,  the  appellant  was  appointed  administratrix  of  the  es- 
ute,  and  on  the  ninth  of  July,  1862,  upon  hear  application,  the  Pro- 
bate Court  set  apart  to  her  use,  as  the  family  of  the  intestate,  the 
homestead  and  certain  personal  property.  Afterwards,  the  respond- 
ents  filed  their  petition  in  the  Probate  Cotirt,  praying  for  a  parti- 
tion of  the  property  thus  set  apart  to  the  widow,  they  claiming  the 
imdivided  one-half,  or  one-quarter  to  each,  as  the  descendants  and 
heirs  of  the  intestate.  The  application  was  opposed  by  the  ap- 
pellant; but  the  Probate  Court  granted  the  prayer  of  the  respond- 
ents, from  which  decree  she  takes  this  appeal. 

The  property  was  set  apart  to  the  use  of  the  family  of  the  de- 
cseased,  in  accordance  with  the  provisions  of  Sec.  84,  of  the  Act  of 

1861,  amending  Sec.  121  of  the  Probate  Practice  Act,  which  reads 
as  follows:  "Upon  the  return  of  the -inventory,  or  at  any  subse- 
quent time,  during  the  administration,  the  Court,  or  Probate  Judge, 
may,  of  his  owh  motion  or  on  application,  set  apart  for  the  use  of 
the  family  of  the  deceased,  all  personal  property  which  is  by  law 
exempt  from  execution,  and  the  homestead,  as  designated  by  the 
general  Homestead  Law,  or  by  Sec.  124  of  this  Act"  (Stat  1861, 
636.)  Sec.  124  (Wood's  Dig.  403),  defines  what  personal  prop- 
erty and  homestead  shall  be  thus  set  apart  Sec  125  provides  to 
^om  sudi  property,  thus  set  apart,  shall  belong.  But  since  the  date 
of  this  law,  the  Legislature,  in  1860,  amended  the  Homestead  Law, 
and  among  other  things  provided  that  "  from  and  after  the  filing  for 

Vou  XXIII.— 2t 
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record  of  said  declaration^  the  husbaad  and  wife  shall  be  deemed  to 
hold  said  homestead  as  joint  tenants ;  and  all  homesteads  heretofore 
appropriated  and  acquired  by  husband  and  wife,  shall  be  deemed  to 
be  held  by  such  husband  and  wife  in  joint  tenancy."  (Stat  I860, 
311«)  The  distinguishing  incident  of  a  title  by  joint  tenancy  is,  that 
the  entire  tenancy,  or  estate,  upon  the  death  of  one  of  the  joint  ten- 
ants, goes  to  the  survivor,  and  vests  in  him,  absolutely.  (4  Kenf  a 
Com.  398.)  It  would  seem  from  this  statute,  that  it  was  the  inten- 
tion of  the  Legislature  that  the  homestead  should  vest  in  the  surviv- 
ing husband  or  wife,  absolutely,  and  not  descend  to  the  heirs  of 
either. 

But  the  appellant  contends,  that  the  Probate  Court  has  no  juris- 
diction of  this  proceeding,  instituted  by  the  respondents.  It  was 
held  by  this  Court,  In  the  Matter  of  Tompkim"  Estate  (12  CaL 
114),  that  the  homestead  does  not  constitute  any  part  of  the  assets 
of  the  estate  of  the  deceased  husband  or  wife;  that  upon  the  death 
of  the  head  of  the  family  it  is  made  the  duty  of  the  Probate  Court 
to  set  apart  the  homestead  for  the  benefit  of  the  family  of  the  de- 
ceased; and  after  this  is  done,  the  Court  has  no  further  oontrol 
over  it  It  was  further  held,  that  what  the  rights  of  the  surviving 
wife  were,  in  and  to  the  homestead,  was  a  question  to  which  the 
jurisdiction  of  the  Probate  Court  did  not  extend.  We  think  the 
Probate  Court  is  not  the  proper  tribunal  to  litigate  questions^  or 
afford  the  relief  asked,  in  this  case;  that  a  proper  action  should 
have  been  brought  in  the  District  Court,  of  the  proper  oounty, 
where  the  homestead  is  situated,  which  has  full  power  and  au- 
thority to  hear  and  determine  the  questions  involved,  and  to  afford 
such  relief  (if  any)  as  the  parties  may  be  entitled  to. 

The  order  and  decree  of  the  Probate  Court  is  therefore  re- 
versed, and  the  petition  of  the  respondents  is  dismrssed. 


SPENCER  V.  DOANE  et  oL 

Iv  ft  cItII  action,  a  imrty  cannot  ralae  the  objection  for  the  ftrat  time  tat  l^t 
Supreme  Court,  that  the  jnry  before  which  the  cause  was  tried  In  the  Court 
below,  was  not  doly  selected  and  summoned  as  required  by  taw.  To  enable  a 
party   to  aTall  himself  «C  saeh  objection.  It  moat  be  made   la  tkt  6o«rt 
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Kewl7-discoTer«d   •vMenei^   which   im  merclj   enmalatlTe,   affords  no   gtojimd  tot 

a  new  trlaL 
It  la  not  error  tot  tb»  Court  to  azdade  affidarlta*  filed  on  a  motion  tot  a  new 

trial,  which  ava  writtan  In  a  f oreiin  langoaga. 

Affsai.  from  ibe  District  Covit,  Fourth  Judicial  Diatriot,  Oitj 
and  Couutjr  of  San  Franeisoo. 

On  the  twenty-third  day  of  Angast^  1861,  a  decree  was  ren- 
dered in  the  Fourth  District  Court,  on  the  petition  of  Alta  Gracia 
Carlos,  divorcing -her  from  her  husband,  Fernando  Carlos.  ,The 
decree  further  adjudged  two-thirds  of  the  community  property  to 
the  plaintijS,  and  one-third  to  the  defendant,  and  provided  for 
other  prooeedings  touching  its  distribution,  among  which  was  the 
appointment  of  Spencer,  the  plaintiff  in  this  action,  receiver. 

On  the  twenty-second  day  of  April,  1861,  Pierce,  one  of  defend- 
ants, commenced  an  action  against  Fernando  Carlos,  in  the  Fourth 
District  Court,  on  a  note  of  one  thousand  dollars,  and  procured 
an  attachment  to  issue,  by  virtue  of  which  defendant  Doane,  as 
Sheriff,  levied  on  the  personal  property  of  said  Fernando. 

This  action  was  brought  by  Spencer,  as  receiver,  to  recover  the 
value  of  ^e  property  attached.  The  plaintiff  claimed  that  the 
note  was  given  by  Fernando  Carlos  to  Pierce,  without  considera- 
tion, and  for  the  purpose  of  defrauding  the  wif e» 

Wm.  W.  Ohipman,  for  Appellant. 

Cook  A  HUteU  and  Charles  McC.  DeUmy,  for  Bespondents. 

Cbooksb,  J.  delivered  the  opinion  of  the  Court  —  Norton,  J. 
concurring. 

This  is  an  action  brought  by  the  plaintiff,  as  receiver  in  the 
divorce  case  of  Carlos  v.  Carlos,  to  recover  the  value  of  certain, 
personal  property  aUeged  to  have  been  taken  and  converted  by  the, 
defendants.  The  latter  justify  the  taking  under  an  attachment 
issued  in  an  action  brought  by  the  defendant  Pierce,  against  the 
husband  in  the  divorce  suit. 

The  first  error  assigned  is,  that  the  jury  were  not  duly  selected 
and  sTumnoned  as  required  by  law.  It  is  a  sufficient  answer  to  say 
that  no  objection  of  this  kind  was  made  by  the  appellant  at  the 


420     SUPREME  COURT— OCTOBER  TERM,  1868. 

Spencer  o.  Doaoe. 

time  of  the  trial.  The  record  states  that  the  "jniy  were  dvlj 
impanneled,  accepted,  and  swom/^  It  is  further  contended  thai 
the  jury  made  a  mistake  in  their  verdict  The  verdict  is  a  general 
one  in  favor  of  the  defendant  We  are  unable  to  understand,  from 
the  brief  of  the  counsel  or  from  the  record^  wherein  this  alleged 
mistake  consists,  unless  it  be  that  they  were  mistaken  in  finding  for 
the  defendant  instead  of  the  plaintiff.  Another  assignment  of 
error  is  accident  or  surprise,  caused  by  an  alleged  mistake  made 
by  some  of  the  defendants'  witnesses.  We  do  not  see  anything  in 
the  record  which  would  justify  us  in  setting  aside  the  verdict  and 
judgment  on  these  grounds.  (Taylor  v.  California  Stage  Comr* 
pany,  6  Cal.  228;  Patterson  v.  Ely,  19  Id.  29.) 

Another  ground  for  a  new  trial  urged  by  appellant,  is  newly- 
discovered  evidence.  This  new  evidence  is  all  cumulative,  and 
upon  the  same  points  to  which  the  witnesses  of  the  plaintiff  testified 
an  the  triaL  In  such  case  it  affords,  as  a  general  rule,  no  ground 
for  a  new  trial  —  as  has  been  repeatedly  decided  by  this  Court  It 
is  contended  that  the  evidence  is  insuflScient  to  justify  the  verdict. 
There  is  much  evidence  to  sustain  the  verdict,  and  the  Court 
below,  who  heard  it  all,  deemed  it  sufficient ;  and  this  Court  will 
not,  therefore,  disturb  the  verdict  on  that  ground. 

The  next  point  is,  that  the  Court  erred  in  refusing  certain 
instructions  asked  by  the  plaintiff.  These  instructions  are  predi- 
cated upon  the  idea  that  the  alleged  antedating  of  the  note  given 
by  Carlos  to  Pierce,  was  a  fraud  upon  the  plaintiff,  or  Carlos'  wife, 
which  vitiated  the  note  and  formed  sufficient  ground  for  a  verdict 
for  the  plaintiff.  The  Court  gave  several  of  the  instructions  asked 
by  the  plaintiff,  which  embraced  all  the  points  the  plaintiff  was 
entitled  to  in  those  refused ;  and  it  is  evident,  therefore,  that  tlie 
plaintiff  suffered  no  injury  by  this  action  of  the  Court  So,  too,  in 
i^ard  to  the  action  of  this  Court  in  excluding  affidavits  on  the 
motion  for  a  new  trial,  written  in  a  foreign  language.  If  they  had 
been  admitted,  they  would  have  been  of  no  benefit  to  the  plaintiff 
mi  his  motion ;  and  he  has  therefore  suffered  no  injury  by  their 
exclusion.  After  a  careful  examination  of  the  points  raised  by  the 
appellant,  we  see  no  grounds  for  reversing  the  judgment  or  grant- 
ing a  now  trial. 

The  judgment  is  therefore  affirmed. 
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iHupettj  ban  been  unesMfl  to  an  milmowii  owner  and  toM  for  the  tax, 
and  a  deed  executed  to  the  purchaser,  the  fact  that  the  agent  of  the  owner  «C 
the  lot  paid  the  tax  on  the  wrong  lot  by  mistake.  Is  not  such  a  mistake  aa  a 
Court  of  Equity  will  relieve  against, 
thider'  the  Act  of  April  8d,  1860,  "  Providing  for  the  collection  of  Delinquent 
Taxes  In  the  City  and  County  of  Sacramento,**  where  several  lots  are  assessed 
to  unknown  owners  by  flctltlous  names,  and  suits  are  instituted  tot  the  collec- 
tion of  the  several  taxes,  there  is  no  valid  objection  to  having  one  affidavit  for, 
and  one  order  of  publication  of  summons,  apply  to  the  several  cases.  In  such 
case,  the  publication  of  one  summons  gives  fbe  Court  jorlfldlctton  In  each 


lA  such  case  a  Judgment  rendered  becomes  a  lien  only  on  the  property  of  the 
persons  against  whom  it  is  rendered ;  and  where  no  Judgment  la  rendered  either 
against  the  real  owner  I9  name  or  the  Aettttoua  peraein  representing  anch  real 
owner,  a  Court  of  Equity  will  enjoin  the  purchaser  from  dispossessing  the 
real  owner  by  a  writ  of  assistance  obtained  under  the  tax  deed. 

Appeal  fTom  the  District  Court,  Sixth  Judicial  District|  Saera- 
mento  Comity. 

The  facte  are  stated  in  the  opiiiioii  of  the  Oourk 

TFtnontf,  &  Eyet,  lot  Appellant. 

P.  TT.  Welty,  for  Eespondcnt 

On  petition  for  rehearing,  which  was  denied,  respondentia  oonn- 
iel  filed  the  following  argument: 

The  view  taken  by  the  Court  appears  to  have  been,  that  to 
authorize  the  sale  of  property  for  delinquent  taxes  against  un- 
known owners,  they  must  not  only  be  represented  on  the  record 
by  a  fictitious  name,  but  also  that  formal  judgment  must  be  ren- 
dered against  them  under  said  fictitious  name;  and  following  out 
tiut  theory,  the  Court  held,*  that  because  the  plainti£P  in  this  case, 
Ae  real  claimant  of  the  property,  was  not  bound  by  a  formal  judg- 
ment, the  sale  was  a  nulH^,  as  far  as  her  rights  in  the  premises 
were  concerned* 

We  think  an  examination  of  the  entire  statute  will  show  that 
•oeh  was  not  the  intention  of  the  Legislature  in  framing  the  aot^ 
and  that  it  in  terms  does  not  require  a  formal  judgment  to  bind 
die  property,  but  merely  that  all  parties  known  should  be  bef  oie 
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the  Court  by  real  names,  and  all  nnknown  by  a  fictitious  name; 
and  then,  after  proper  notice  given^  that  a  decree  against  the  prop- 
erty should  be  made.  The  statute  will  be  found  in  Statutes  of 
1860, 139-141.  In  the  first  section  it  legalizes  certain  assessments 
and  renders  them  binding,  both  in  law  and  equity,  against  the  per- 
sons and  property  assessed. 

Here,  it  will  be  observed,  a  special  lien  is  created  upon  the  prop- 
erty, regardless  of  the  ownership  thereof,  and  it  is  bound  for  the 
payment  of  the  taxes. 

The  second  section  prescribes  the  form  of  complaint  to  be  filed, 
and  the  defense  permitted. 

The  third  section  provides  that  certified  copies  of  entries  of  the 
assessment  rolls,  showing  unpaid  taxes  against  any  person  or  prop- 
erty, shall  be  evidence,  etc. ;  thus  again  recognizing  most  clearly 
the  difference  between  a  personal  assessment  and  one  against  the 
property  merely. 

The  fourth  section  enacts  that  judgments  rendered  in  such  cases 
shall  become  liens  (from  Justices'  Courts)  in  like  manner  as  judg- 
ments rendered  in  the  District  Court  under  that  act;  that  is,  be- 
come liens  upon  all  property  of  the  defendants  liable  to  taxation, 
and  may  be  enforced  against  the  same. 

Now  the  Court  in  reviewing  this  section  seems  to  have  held,  that 
the  only  effect  of  a  payment  rendered  under  this  act  was  to  give 
a  lien  on  the  properly  of  the  defendants  in  the  suit,  and  that  only 
from  the  time  of  docketing  the  judgment  —  and  that  before  that 
time,  t.  e,,  the  rendition  of  the  judgment^  there  was  no  lien. 

Wow  we  understand  the  statute  differently.  We  contend  that 
the  statute  make  the  tax  a  lien  on  the  real  estate,  and  that  this  sec- 
tion only  enlarged  the  lien  —  that  is,  gave  a  judgment  which  ope- 
rated not  only  as  a  lien  upon  the  specific  real  estate  bound  for  the 
tax,  but  also  upon  all  the  other  property  of  the  defaultingtaxpayer. 
If  this  be  so,  then  the  only  penalty  attached  to  the  want  of  taking 
a  formal  judgment  against  either  the  real  or  fictitious  defendants 
would  be,  that  the  plaintiff  would  fail  to  obtain  a  general  lien  on 
all  his  other  property;  but  we  contend  that  if  the  record  showB 
a  decree,  judgment,  or  other  judicial  determination  of  the  amount 
of  delinquency,  fact  of  nonpayment,  and  the  proper  parties  were 
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before  the  Court  —  it  waB  competent  for  the  Coiirt  to  order  the 
property  sold;  and  a  sale  of  it  passed  tiie  title  to  the  purohaaer 

thereat 

CBocKJSRy  3.  delivered  the.  opinion  of  the  Court -^NostobTi  J. 

csoncurring. 

The  defendant  was  a  purchaser  of  a  certain  lot  in  the  City  of 
Sacramento  owned  hj  the  plaintiff,  at  a  Sheriff's  sale,  under  a 
judgment  rendered  for  taxes  against  certain  persons,  not  induding 
the  plaintiff  (the  lot  being  assessed  to  ^^ unknown  owners").  He 
obtained  a  Sheriff's  deed  under  his  purchase,  and  also  a  writ  of 
assistance  to  be  put  in  possession  of  the  property.  The  plaintiff 
then  brought  this  suit  to  enjoin  him  from  enforcing  the  writ  of 
assistance,  averring  that  she  resided  in  the  City-  of  San  Francisco, 
and  her  agent  at  Sacramento  had  by  mistake  paid  taxes  on  another 
lot  that  she  did  not  own,  instead  of  this  one  which  she  did  own ; 
that  she  had  no  notice  of  the  tax  suit  or  the  proceedings  under  it, 
and  that  no  summons  had  been  served  according  to  law  in  that  suit 
to  give  the  Justice  of  the  Peace  who  rendered  the  judgment  juris- 
diction of  the  action*  She  avers  readiness  to  pay  to  the  plaintiff 
uU  expense  that  he  has  incurred,  upon  his  releasing  the  daiuL 
The  Court  denied  the  injunction;  sustained  a  demurrer  to  the 
complaint,  and  rendered  a  judgment  for  the  defendant,  from  which 
order  and  judgment  the  plaintiff  appeals* 

The  suit  before  the  Justice  for  the  delinquent  taxes  was  brought 
in  the  name  of  ''  The  People  of  the  State  of  California  v,  John 
Doe  232,  M.  A.  Parker  et  al./*  and  was  commenced  June  22d, 
1861.  An  affidavit  was  made  and  filed  by  D.  C.  Thomas,  who 
styled  himself  one  of  the  attorneys  for  the  plaintiff,  in  which  several 
enits  for  taxes  are  described,  including  the  one  under  consideration ; 
in  which  it  is  stated  that  the  property  described  in  the  several  suits 
was  asaessed  to  unknown  owners;  that  neither  the  plaintiff  nor 
their  attorneys  knew  the  true  owners  of  any  of  the  several  tracts,  or 
their  places  of  residence,  and  therefore  the  fictitious  name  of  John 
Doe  had  been  used  as  an  alias  for  the  true  owner;  and  that  he  had 
been  informed  and  believed  that  those  whose  true  names  are  men- 
tioned in  the  several  actions  were  the  true  owners,  or  had  an 


424     SUPKEME  COUET  —  OCTOBER  TEEM,  1863. 

lipts  V.  Mayo. 

interest  in  the  property  named  in  the  suits  in  which  they  were  made 
parties.  The  Justice  thereupon  entered  a  general  order  in  his 
docket  in  the  form  of  a  summons  directed  to  the  persons  therein- 
after named,  and  to  all  owners  and  claimants,  known  and  unknown^ 
of  any  of  the  lands  thereinafter  described ;  and  after  reciting  that 
Cornelius  Cole,  District  Attorney  of  the  County,  had  filed  divers 
complaints  in  his  Court  to  recover  the  taxes  levied  upon  property 
in  the  City  of  Sacramento  and  assessed  to  unknown  owners,  and 
asking  for  a  decree  and  order  to  sell  the  premises  described  in  said 
complaints  to  satisfy  said  tax  lien ;  referring  to  the  original  com- 
plaints on  file,  there  followed  a  description  referring  to  the  several 
suits,  that  relating  to  the  one  under  consideration  being  as  follows : 
"  For  $29.44  against  John  Doe  232,  Mary  A.  Parker,  Catherine  M. 
Hardenbergh,  and  the  north  seventeen  feet  of  lot  No.  6,  between 
N  and  O,  and  Front  and  Second  streets."  The  order  then  recites 
the  affidavit  made  by  Thomas,  and  states  that  by  virtue  and  in  pur- 
suance of  the  provisions  of  the  sixth  section  of  an  act  passed  April 
3d,  1860,  for  the  collection  of  delinquent  taxes,  the  defendants 
named  in  the  several  suits,  and  all  owners  and  claimants,  known  and 
unknown,  and  each  of  said  tracts  of  land,  were  thereby  summoned 
to  appear  before  the  Justice  at  a  certain  day  therein  named,  to  an- 
swer to  the  plaintiff,  who  sues  to  recover  from  them  the  sums  men- 
tioned in  connection  with  their  names,  and  for  a  decree  and  sale  of 
their  interest  in  the  property  to  satisfy  the  lien  for  taxes ;  and  that 
if  they  failed  to  appear  and  answer,  the  plaintiff  would  take  a  judg^ 
ment  against  them  as  prayed  for  in  the  complaints  on  file  in  his 
office.  The  Justice  further  ordered  and  directed  that  summons  in 
said  causes  be  served  by  publishing  the  whole  of  this  order  one  time 
per  week  for  three  months  in  the  Daily  Bee,  a  newspaper  published 
in  said  county.  This  whole  order  was  published  in  the  Bee  as  pro- 
vided for,  which  was  all  the  service  of  summons  in  the  case,  and 
judgment  was  rendered  thereon  in  favor  of  the  plaintiff,  on  the 
day  named,  under  which  judgment  the  defendant  purchased. 

The  sixth  section  of  the  act  under  which  this  tax  suit  was 
brought  provides,  that  if  the  name  of  the  owner  of  the  property  be 
unknown,  or  it  has  been  assessed  to  an  unknown  owner,  the  person 
liable  to  pay  the  taxes  may  be  sued  by  a  fictitious  name^  and  the 
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sammons  be  served  in  such  manner  as  the  Conrt  may  direct,  and 
tkt  the  deed  derived  from  the  sale  of  such  property  shall  be 
equally  conclusive  against  the  true  owner  as  if  the  action  had 
been  prosecuted  against  him  by  his  real  n&me.  And  Sec.  5  pro- 
rides  that  '^  any  deed  derived  from  a  sale  of  real  property  under 
this  act  shall  be  conclusive  evidence  of  title,  except  as  against 
actual  frauds,  or  prepayment  of  the  taxes,  and  diall  entitle  the 
holder  thereof  to  a  writ  of  assistance  from  the  District  Court  to 
obtain  possession  of  such  property.'^ 

In  this  case  it  is  not  alleged  that  there  was  any  fraud,  or  that 
the  taxes  had  ever  been  paid — but  it  is  uiged  that  the  plaintifPs 
agent  acted  under  a  mistake  in  paying  the  taxes  upon  the  wrong 
lot,  and  that  she  is  therefore  entitled  to  relief  in  equity.  It  is 
clear,  however,  that  this  is  not  such  a  mistake  as  a  Court  of  Equity 
will  relieve  against  It  is  further  urged  that  the  judgment  under 
which  the  sale  was  made  was  void,  on  the  ground  tUat  the  summons 
was  not  served  by  publication  or  otherwise,  as  required  by  the 
Practice  Act,  and  ^at  the  affidavit  of  Thomas  is  not  sufficient 
under  the  same  act.  It  is  true,  that  the  statute  imder  which  the 
judgment  was  rendered  provides  that  the  Civil  Practice  Act,  ^^so 
far  as  the  same  is  not  inconsistent  with  the  provisions  of  this  act, 
is  hereby  made  applicable  to  proceedings  under  this  act ;"  and  it 
ia  also  true,  that  the  affidavit  is  not  such,  nor  was  the  sunmions 
served,  as  is  required  by  the  Practice  Act  But  this  was  not 
necessary,  as  this  matter  of  the  service  of  summons  in  cases  like 
the  present,  where  the  property  was  assessed  to  unknown  owners, 
was  provided  for  in  the  sixth  section  of  the  act,  which  governed 
and  controlled  the  action  of  the  Court  upon  this  subject  We  see 
no  valid  objection  to  the  manner  in  whidi  one  affidavit  and  one 
general  order  of  service  of  summons  was  made  to  apply  to  several 
cases.  The  statute  does  not  require  that  a  special  order  upon  this 
■object  should  be  made  in  each  case.  ^N'o  person  was  injured  by 
making  one  order  apply  to  numerous  cases ;  and  the  order  referred 
to  stated  all  the  material  facta  relative  to  each  separate  action  that 
ware  necessary  to  identify  the  action,  its  subject  matter,  and  the 
flames  of  the  parties  and  the  relief  prayed  for.  The  order  was 
dearly  in  accordance  with  the  provisions  of  the  sixth  section  of  the 
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act  in  question.     The  time  allowed  for  publication  of  summons 
was  sufficiently  liberal^  and  was  in  all  respects  reasonable. 

The  statute  under  which  these  proceedings  were  had  provides 
that  the  judgment  for  delinquent  taxes,  when  properly  docketed  in 
the  Clerk's  office,  shall  "become  liens  upon  aU  property  of  the 
defendants  liable  to  taxaiion"  and  the  lien  is  not  limited  to  the 
particular  property  on  which  the  taxes  accrued.  It  is  made  a  lien 
upon  the  property  of  the  defendants  against  whom  the  judgment  is 
rendered,  but  no  others.  The  judgment  in  this  case  is,  that  the 
'"  plaintiffs  do  have  and  recover  from  defendants,  Mary  A.  Parker 
and  Catherine  M.  Hardenbergh,  the  sum  of  $37.01,  together  with 
$19.80  costs,  and  that  if  the  same  is  not  paid,  all  the  rights  title, 
and  interest  of  each  of  said  defendants,  and  of  John  Doe  232,  rep- 
resenting all  other  owners  or  claimants  of,  in,  and  to  the  property 
described  in  the  complaint,  to  wit:  the  north  seventeen  feet  of  lot 
!No.  6,  between  N  and  O,  and  Front  and  Second  streets,  in  the 
City  of  Sacramento,  to  be  sold  to  pay  the  same  and  discharge  the 
liens  plaintiff  held  for  the  taxes  levied  thereon  and  sued  for."  It 
will  be  seen  that  there  is  no  personal  judgment  against  any  per- 
son except  Mary  A.  Parker  and  Catherine  M.  Hardenbergh,  and 
the  docketing  of  the  judgment  only  made  the  same  a  lien  upon 
their  property.  A  deed  made  in  pursuance  of  a  sale  under  this 
judgment  would  only  convey  such  interest  as  they  may  have  had 
in  the  premises  at  the  date  of  the  docketing  of  the  judgment.  The 
title  of  the  plaintiff  in  this  action,  or  her  possession,  or  right  of 
possession,  cannot  be  affected  by  such  deed,  because  she  is  not  one 
of  the  defendants  to  the  action  by  her  own  proper  name,  and  there 
is  no  judgment  for  the  recovery  of  the  taxes  sued  for  against 
''  John  Doe  232,"  the  fictitious  name  used  to  represent  her  as  the 
real  owner.  The  defendant  has  the  right,  under  his  writ  of  as- 
sistance, only  to  dispossess  the  persons  against  whom  the  judgment 
for  the  taxes  was  rendered,  and  not  the  plaintiff.  It  appears  that 
he  was  about  to  dispossess  the  plaintiff  by  virtue  of  the  writ, 
which  he  had  no  right  to  do,  and  she  was  entitled  to  an  injunction 
to  restrain  him  from  dispossessing  her.  It  follows  that  the  Court 
erred  in  refusing  the  writ  and  dismissing  the  action. 

The  judgment  of  the  Court  below  is  therefore  reversed  and  the 
cause  remanded. 
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GRIGGS,  ADMimsTSiLTOB  or  tbx  Ebtaxb  ov  Olark,  v.  OLABE 

et  al. 

TBI  jartedlction  «C  tli«  Probate  Covrti  oT«r  the  eetatei  of  dectaeed  penone, 
does  not  diyest  the  District  Courts  of  their  general  Jurisdiction  as  Courts  of 
Chancerj,  o^ver  actions  for  a  settlement  of  the  affairs  of  a  partnership- 
la  the  absence  of  any  special  agreement  between  partners  upon  the  snbjeet,  the 
mle  of  law  la,  that  partners  are  to  share  equally  both  profits  and  losses ;  and 
the  mere  fact  that  partners  have  put  unequal  amounts  of  capital  Into  the  com- 
mon stock,  or  that  one  haa  put  In  all  the  eapltal,  and  the  others  only  their 
skill  and  Industry,  will  make  no  dlfferenee  In  tho  role. 
▲i  a  general  rale.  It  Is  the  duty  of  each  partner,  during  the  partnership,  ti  ido- 
▼ote  himself  to  the  Interests  of  the  concern  without  comitensatlon,  unless  there 
Is  an  express  agreement  that  he  reeelye  compensation.  But  when  the  part- 
nership is  dissolved  by  death,  and  the  snrrlTor  expends  hia  time  and  labor  In 
the  care  and  management  of  the  partnership  property,  by  which  Its  ▼a]«a  Is 
enhanced,  he  should  recelye  oomitensatlon  for  the  same,  to  be  deducted  out  ef 
the  profits  realised  from  the  enhanced  Talue  of  the  property.  A  surrlvlng 
partner,  however.  Is  not  entitled  to  pay  for  serrlees  rendered,  for  merely  wted- 
Ing  up  the  affairs  of  the  concern. 
When  a  bill  la  filed  to  settle  the  affairs  of  a  partnership,  the  partnership  trans- 
actions of  each  and  all  the  partners  should  be  taken  Into  account;  and  the 
decree  should  liiehida  all  thtn,  to  as  to  leav«  aothlag  open  for  fotore  liU- 


Appbai*  from  the  District  Odurt,'  Seventh  Judicial  Diatriely 
Sonoma  Comity* 

The  facts  are  stated  in  the  opinion  of  the  Conrb 

Shattuck,  Spencer,  <&  Beichert,  for  Appellants. 

The  complaint  does  not  contain  facts  which  constitute  a  cause  of 
action;  and  the  demurrer  should  have  been  sustained.  It  shows 
defendants  surviving  partners  by  law ;  they  alone  could  settle  the 
partnership.  '  (Wood's  Dig.  411,  Art  2817,  Sec  198.)  And 
they  could  only  be  sued  when  they  had  abused  their  trust;  but 
the  complaint  charges  no  facts  showing  abusa  (Story  on  Part. 
Sees.  844^-846;  Collyer  on  Part  Sec.  129;  8  Kenfs  Own.  87; 
Evans  v.  Evans,  9  Paige,  178.)  Ajad  having  oommoioed  in  the 
Probate  Court,  he  should  have  continued  there.  (Blanton  v.  King, 
2  How.,  Miss.,  861;  Carmeischel  v.  Brawdetf  8  Id.  258;  Kimr 
hnll  r.  KimbaU,  19  Ver.  679.) 
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Wm.  Boss  and  B.  Bobinson,  for  Respondent. 

Baidwiw,  J.  delivered  the  opinion  of  the  Court  —  Copb,  J.  oon- 

corring. 

It  seems  to  us  that  ihe  report  of  the  referee,  and  the  consequent 
judgment  of  the  Court,  is  erroneous  in  this :  That  it  decrees  that 
the  defendants,  as  surviving  partners,  are  liable  for  the  full  amount 
found  to  be  due  of  assets  collected,  or  in  the  hands  of  these  snr^ 
vivors,  without  regard  to  the  indebtedness  of  some  $7,500  found 
to  be  due  in  Missouri,  on  account  of  the  firm  operations.  We 
understand  that  the  partnership  was  formed  in  Missouri,  and  com- 
prehended, as  well  transactions  in  that  State,  as  in  this ;  and  a  full 
settlement  should  involve  and  conclude  as  well  transactions  there 
as  here.  The  administrator  of  the  deceased  partner,  therefore,  is 
not  entitled  to  a  decree,  irrespective  of  the  firm  debts  there;  and 
the  survivors  would  seem  to  be  entitled  to  retain  in  their  own 
hands,  money,  or  assets,  sufficient  to  pay  this  indebtedness,  whether 
due  in  Missouri,  or  on  contracts  made  there  or  here.  But  if  we 
are  mistaken  in  this,  it  is  obvious  that  the  report  of  the  referee, 
which  seems  to  be  the  whole  predicate  of  the  decree  of  the  District 
Court,  does  not  furnish  any  ground  for  such  decree ;  for  the  referee 
says  that  it  is  impossible  for  him  to  ascertain  the  true  state  of  the 
accounts,  or  make  9  full  settlement  in  this  respect,  in  the  absence 
of  information  as  to  the  amount  of  the  Missouri  debts,  or  by  whom 
they  were  paid* 

Judgment  reversed,  and  cause  remanded* 

A  rehearing  was  granted,  and  after  reargument,  CROcssBy  J. 
delivered  the  opinion  of  the  Court — Noeton,  J.  concurring* 

This  is  an  action  in  the  nature  of  a  suit  in  equity,  brought  by 
the  administrator  of  William  T.  CSark,  deceased,  who  in  his  life- 
time was  in  partnership  with  the  defendants,  in  the  purchase  of 
cattle  in  the  State  of  Missouri,  and  their  sale  in  this  State,  for  a 
settlement  of  the  aflPairs  of  the  partnership.  The  case  was  sent  to  a 
referee  for  trial,  upon  whose  report  a  judgment  was  duly  entered^ 
from  which  the  defendants  appeaL 
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The  defendantB  demttrred  to  the  complaint;  the  Court  below 
oyemiled  the  same,  and  this  is  assigned  for  error.  It  is  contended, 
that  the  Probate  Court,  in  which  the  proceedings  for  the  settlement 
of  the  estate  were  pending,  had  acquired  jurisdiction  of  the  subject 
matter  of  the  present  action;  and  therefore  the  demurrer  should 
have  been  sustained.  The  jurisdiction  vested  in  the  Probate  Court 
does  not  divest  the  District  Courts  of  their  general  jurisdiction  as 
Courts  of  Chancery  over  actions  of  this  character,  as  has  been  held 
by  this  Court  (Wilson  v.  Roach,  4  CaL  862;  Clark  v.  Perry, 
5  Id.  58.) 

It  seems,  that  the  amount  of  capital  invested  by  each  of  the 
partners  in  the  partnership  business,  was  veiy  tmequaL  The  de- 
fendants claimed  that  each  partner  was  entitled  to  an  interest  in 
the  partnership  property,  and  the  profits  of  the  business,  in  pro- 
portion to  the  amount  of  capital  put  in,  and  not  in  equal  propor- 
tions; and  when  eaUed  upon  by  the  administrator  before  the  com- 
msDcement  of  the  action  to  settle  and  account  for  the  partnership 
property  and  profits,  they  expressed  themselves  willing  to  settle  and 
account  upon  that  basis ;  but  not  upon  the  basis  of  an  equal  division. 
The  administrator,  on  the  other  hand,  claimed  that  the  division 
should  be  in  equal  proportions ;  and  as  they  refused  to  settle  in 
that  manner,  he  brought  this  action.  The  referee  found,  upon  this 
point,  in  favor  of  the  plaintiff;  and  this  is  sufficient  to  show  that 
the  defendants  were  in  def ault,  and  that  the  pkintiff  had  a  ri^t  to 
(XHnmenoe  and  maintain  the  action. 

But  the  defendants  contend  that  the  referee  erred  in  finding 
that  the  parties  were  to  share  the  profits  equally.  In  the  absence  of 
any  special  agreement  between  the  partners  upon  the  subject,  the 
rule  of  law  is,  that  the  partners  are  to  diare  equally  of  both  profits 
and  losses :  and  the  mere  fact  that  the  partners  have  put  an  unequal 
amount  of  capital  into  the  common  stock,  or  that  one  has  put  in  all 
the  capital,  and  the  others  only  their  skill  and  industry,  will  make 
no  difference  in  the  rule.  (Story  on  Part  Sec  24;  3  Kent, 
28.)  The  evidence  as  to  whetlier  there  was  any  special  agreement 
between  the  partners  in  this  case,  which  would  take  the  case  out  of 
this  general  rule,  was  conflicting;  and  under  the  circumstances,  we 
are  not  disposed  to  disturb  the  finding  of  the  referee  upon  this 
point 
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It  appears  that  the  time  of  the  decease  of  the  plaintiff's  intee- 
tate  was  not  the  most  advantageous  period  for  the  sale  of  the  part- 
nership stock  of  cattle  then  on  hand,  and  the  defendants  did  not 
sell  the  same  tmtil  abont  a  year  afterward,  during  which  time  they 
increased  in  value  about  $6,000;  and  the  i*eferee  found  that  the 
services  of  the  partner  who  had  charge  of  the  stock  during  that 
time  were  worth  the  sum  of  $1,400.  The  referee  held  that  the 
iplaintiff  was  entitled  to  the  share  of  his  intestate  in  this  increase, 
without  any  deduction  therefrom  of  any  sum  for  the  services  thus 
rendered  by  the  surviving  partner;  and  this  is  assigned  as  error. 
As  a  general  rule,  during  the  existence  of  the  partnership,  it  is  the 
diitj  of  each  partner  to  devote  himself  to  the  interests  of  the  con- 
cern, and  promote  by  his  labor  and  skill  the  common  benefit  of  the 
partnership,  without  any  reward  or  compensation,  unless  there  is  an 
c::press  stipulation  to  that  effect.  (OoU.  on  Part  Sec  183 ;  Story 
on  Part  Sec.  182.)  But  when  the  partnership  has  been  carried 
on  for  some  time  after  a  dissolution  by  death,  and  such  continuance 
Ihas  proved  beneficial  to  the  parties,  it  is  but  just  and  proper  that 
the  surviving  partner  should  receive  a  reasonable  allowance  for  hia 
skill  and  industry  in  conducting  the  business,  for  during  that  time 
the  Imsinees  has  not  received  the  care  and  labor  of  the  deceased 
partner,  as  an  equivalent  for  such  services.  While  all  the  parties 
are  living,  each  is  under  obligation  to  devote  his  time  and  servioes 
to  the  partnership  business,  and  there  is  therefore  good  reason  for 
holding  that  neither  should  receive  a  compensation  for  such  services. 
But  when,  in  consequence  ti£  the  death  of  one  partner,  this  equal- 
ity no  longer  exists,  it  is  but  equitable  that  the  surviving  partner 
should  be  compensated  for  such  services  as  he  may  have  rendered  in 
the  business  after  the  death  of  the  deceased  partner,  to  be  deducted 
lout  of  the  profile  realized  by  the  continuance  of  the  business ;  and 
the  overplus  of  such  profits,  after  deducting  sueh  compensation,  to 
be  divided  between  the  partners.  (Story  on  Part  Sec.  348  and 
notes;  Oofl.  on  Part.  Sec  328;  Gow.  Part.  354.)  We  do  not 
.  wish  to  be  understood,  however,  as  holding  that  the  surviving  part- 
ner is  entitled  to  compensation  merely  for  services  rendered  in  wind* 
ing  up  the  affairs  of  the  firm  {Beatiy  v.  Wray,  19  Penn.  516),  but 
•to  confine  it  to  a  case  like  the  present,  where  the  partnership  bnsi- 
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ness  has  been  continued  for  a  considerable  period  of  time  in  order 
tbit  the  affairs  of  the  partnership  may  be  advantageously  wonnd 
np.  In  the  present  case,  tibe  referee  should  have  deducted  the 
Take  of  these  services  of  the  surviving  partner,  as  found  by  him, 
90  that  the  interest  or  share  of  plaintiff's  intestate  should  bear  its 
proportion  thereof  in  the  settlement  of  the  business. 

The  deceased  partner  resided  in  California,  and  a  large  portion 
of  the  partnership  business,  especially  that  relating  to  the  keeping 
and  sale  of  the  stock  in  this  State,  was  conducted  by  him  during 
his  lifetime,  during  which  he  received  and  expended  more  or  less 
money  in  and  about  the  partnership  business.  In  making  up  the 
account,  the  referee  seems  to  have  omitted  these  transactions  of 
the  deceased  partner,  and  this  is  also  assigned  for  error.  It  is  clear 
that  these  transactions  formed  a  material  part  of  the  account  to  be 
taken.  The  referee  had  no  right  to  confine  his  account  to  the 
transactions  of  two  only  of  the  three  partners.  The  whole  of  the 
rabject  matter  in  controversy  between  the  parties^  which  indudecl 
all  the  partnership  transactions  of  each  and  all  the  partners,  is  the 
subject  of  the  adjudication,  and  the  account  and  decree  must 
include  all  these  matters  and  leave  nothing  open  for  future  litiga- 
tion or  controversy.  Equity  will  not  adjudicate  causes  by  piece- 
meal 

The  judgment  is  therefore  reversed  and  the  cause  remanded. 


TTTTiE  ft  THOMPSON  v.  TUBBa 

Tin  mtnd  nte  It,  that  wlwn  a  ptatj  mtna,  te  gaod  teith,  apon  a  4net  <tf 
land  with  color  of  titlo»  ondtr  a  daod  purportlnff  to  eonyey  tlio  tract  with 
■pedfle  hoondarlei,  no  penon  beteg  la  the  adrene  poMesalon  at  the  time,  and 
he  takes  and  holds  actual  poeeeerion  of  a  part,  hona  fide,  dalming  titte  and 
>  of  the  whole  tract  described  la  the  deed,  he  Is  deemed  to  have  pos- 
of  the  whole  tract  within  the  boundaries  of  the  deed.  This  rule,  how- 
e?er,  essmot  be  held  to  applj  to  a  case  where  a  person  in  possession  of  a  small 
trtct,  mskes  a  coaTcyance  of  a  large  tract  greatly  exceeding  his  actual  posses- 
stea,  when  he  has  no  color  of  title  beyond  his  possession. 

ne  Btata  of  Gallfomla  has  no  right  to  sell  lands  within  her  limits,  to  which  she 
feat  at  present  or  pro^ectlTa  tltl«,  by  grant  from  the  United  States. 
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Whether  this  State  haa  an  inchoate  title  to  lands,  within  her  limits,  called 
Swamp  lands,  depends  entirely  upon  the  question,  whether  they  are  Swamp 
lands,  within  thA  meaning  of  the  Act  of  Congress  of  September  28th,  1850. 

TlM  State  of  California  does  not  acquire  a  legal  title  to  the  swamp  lands  within 
her  limits,  until  they  have  been  certified  to  the  State  by  the  General  Land 
Office,  and  a  patent  Issued  to  the  State  therefor  by  the  United  States. 

It  this  State  sells  lands  as  swamp  and  overflowed,  before  the  United  States  has 
issued  Its  patent  to  the  State  therefor,  the  patent  from  the  State  has  ao  other 
legal  force  except  as  a  quitclaim  from  the  State  to  the  grantee  of  whaterer 
Interest  or  title  the  State  may  haye  to  the  lands  therein  described. 

If  the  grantee,  in  a  patent  Issued  by  this  State,  for  land  sold  as  swamp  and  over- 
flowed,  before  the  United  States  has  issued  to  the  State  a  patent  therefor, 
bring  an  action  to  recoyer  possession  of  the  land,  by  virtue  of  his  patent;  and 
the  defendant  brings  himself,  in  priyity,  with  the  source  of  paramount  title, 
to  wit:  the  United  States,  either  as  a  preSmptioner  under  the  laws  of  tbm 
United  States,  or  otherwise,  he  has  a  right  to  show  In  eyidence  on  the  trial, 
that  the  land  described  In  the  patent  Is  not  swamp  and  overflowed,  wlthJn 
the  meaning  of  the  Act  of  Congress;  and  If  such  shall  appear  to  be  th« 
fact,  plalntiif  cannot  recover. 

Vkt  decision  in  the  ease  of  DqU  ▼.  Jfeador  (16  CaU  285)  does  not  apply  to  laate 
•old  and  patented  by  the  State  as  swamp  and  overflowed  lands. 

A  had  a  house,  corral,  garden,  and  orchard  on  a  tract  of  eighty  acres  of  land, 
and  claimed  possession  of  the  entire  tract ;  but  his  actual  possession  did  not 
extend  beyond  bis  Improvementi.  B  afterwards  Inclosed  the  entire  tract  with 
m  fence,  and  put  another  house  thereon.  A  then  brought  an  action  against  B, 
to  recover  possession  of  the  entire  tract,  and  the  defendant  recovered  judg^ 
ment:  htld,  that  the  judgment  was  erroneous  in  this,  that  A  was  entitled  to 
lodgment  for  the  house*  corral,  garden,  and  orchard,  of  which  he  had  tlit  yrlor 
actual  possession. 

Appeai*  from  the  District  Courts  Fifth  Judicial  District,  San 
Joaquin  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

H.  0.  Beattpj  {or  Appellamt 

It  is  a  well-settled  doctrine,  that  when  an  entry  is  made  by  one, 

under  color  of  title,  by  a  deed,  his  possession  is  deemed  to  extend 
to  the  bounds  of  that  deed  —  though  his  actual  settlement  and  im- 
provements were  on  a  small  parcel  of  the  tract.  In  such  a  case, 
where  there  is  no  adverse  possession,  the  law  construes  the  entry  to 
be  coextensive  with  the  grant  to  the  party,  on  the  ground,  "  that  it 
is  his  clear  intention  to  assert  such  possession.''  (Elliott  v.  Pearly 
10  Peters,  443;  Barr  v.  Oratz,  4  Wheat  222,  223;  Fox  v.  Htts- 
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ton,  4  Bibb.  659;  Thomas  v,  Harran,  Id.  563;  and  other  au- 
thorities quoted  in  Elliott  v.  Pearl.)  In  Prescott  et  al.  v.  Nevers 
el  d.  (4  Mason,  330),  Judge  Story  says : ''  I  take  the  principle  of 
law  to  be  clear,  that  when  a  person  enters  into  land,  under  a  claim 
of  title  thereto,  by  a  recorded  deed,  his  entry  and  possession  are 
referred  to  sudi  title;  and  he  is  deemed  to  have  a  seizure  of  the 
land  coextensive  with  the  boundaries  stated  in  his  deed,  when  there 
is  no  adverse  possession.'' 

The  plaintiffs  had  a  patent  from  the  State  of  California,  for  the 
land  sued  for«  Defendant  was  a  mere  naked  trespasser,  having 
Beither  title  nor  pretense  of  title,  unless  the  quitclaim  deed  from 
DeVries  is  so  called.  He  waa  in  no  condition  to  contest  the  patent 
from  the  State  to  plaintiffs.  This  point  is  fully  decided  by  tliis 
Oonrt  in  the  case  of  DoU  v.  Meador  (16  CaL  830,  831). 
• 

Budd  and  Carr,  for  Respondent. 

The  introduction  of  evidence,  by  defendant,  as  to  the  condition 
and  character  of  the  land,  was  not  error.  Such  evidence  does  noV. 
attack  the  patent  either  directly  or  collaterally. 

The  patent  is  valid,  and  conveys  to  the  plaintiff  whatever  right 
the  State  may  have  had  in  the  land^  and  no  more;  and  if  the 
State  had  none^  it  conveyed  none,  and  did  not  profess  to  convey 
any.  The  Statute  of  April  21st,  1858,  200,  Sec  7,  expressly  de- 
clares, that  a  patent  issued  for  swamp  lands  shall  not  have  any 
other  legal  effect  or  force  than  a  quit  claim  of  all  right,  title,  and 
interest  on  the  part  of  the  State. 

The  case  of  Doll  v.  Meador  (16  CaL  295)  waa  in  relation  to  a  pat- 
ent issued  under  the  act  of  the  Legislature,  for  the  disposal  of  the 
500,000  acres  granted  by  Congress  to  this  State.  There  are  be- 
tween that  case  and  this,  the  following  important  distinctions: 

1st  The  patent  in  iJbiat  case  conveyed  the  title  in  fee  simple. 
{Act  of  1859,  Sec.  4^  Chap.  313.)  In  this,  it  is  but  a  quitclaim 
Hi  the  title  of  the  State,  if  any  she  had.    (Stat  1859,  200,  Sec  7.) 

Sd.  In  that  case^  the  land  bad  been  granted  to  the  State,  and 
was  to  be  selected  by  the  State,  under  State  laws.  (Act  of  Con- 
gress, Sept  4th,  1841.)  In  this,  swamp  and  overflowed  lands 
had  been  granted  to  the  State,  to  be  segregated  under  the  direction 
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of  the  Secretaiy  of  the  Interior,  a  ITnited  States  officer.    (Act  of 
Congress,  Sept  28th,  1860.) 

Sd.  In  that  case,  the  land  had  been  selected  for  the  State  of 
California,  by  State  officials,  and  the  selection  had  been  approved 
by  the  register  and  recover  of  the  United  States  land  office.  (Stat. 
1869,  Chap.  813.)  In  this,  the  selection  of  the  land  as  swamp 
and  overflowed,  was  made  by  the  purchaser,  and  not  by  any  State 
or  United  States  official.     (Stat  1868,  Chap.  286.) 

4th.  In  that,  a  tribunal  decided  before  the  issuing  of  the  patent 
on  notice  to  all  claimants,  that  the  plaintiff  was  entitled  to  the  pat- 
ent (Stat  1869,  Sec  8,  CSiap.  818.)  In  this,  no  officer  of  the 
government,  State  or  National,  decided,  judicially  or  otherwise, 
that  the  land  was  swamp  and  overflowed  land.  The  acts  of  tlie 
State  officials  were  merely  ministerial,  and  even  the  discretion 
given  to  the  Governor  by  the  Act  of  1858,  Sec  7,  was  taken  away 
by  the  proviso  of  the  Act  of  1861,  252. 

^^  If  the  land  be  not  swamp  and  overflowed  land,  then  the  United 
States  neither  conveyed  nor  attempted  to  convey  the  same  to  the 
State.  Respondent  does  not  attad:  the  patent^  nor  the  action  of 
the  officers  in  issuing  it  The  patent  is  regular  and  regularly  is- 
sued; but  unless  the  land  is  swamp  and  overflowed  land,  the  patent 
convieyed  nothing;  the  State  had  nothing  to  convey.  (Summers  v. 
Dickenson,  9  Cal.  655 ;  Patterson  v.  Winnj  11  Wheat  380.) 

The  case  of  DoU  v.  Meador  (16  CaL)  decides  that  a  person 
having  a  mere  naked  possession,  cannot  attack  directly  or  collat- 
erally a  conveyance,  or  attempted  conveyance  of  land,  made  or 
<*ttempted  to  be  made  by  the  sovereignty  possessing  the  eminent 
domain.  But,  in  this  case,  the  United  States,  the  sovereignty 
possessing  the  eminent  domain,  neither  granted,  nor  attempted  to 
grant,  the  land  in  controversy,  unless  it  were  swamp  and  overflowed 
land ;  neither  did  the  State  attempt  to  convey  any  greater  interest 
than  the  State  may  have  had.  The  ancient  doctrine,  as  to  the 
effect  of  a  patent  from  l2ie  sovereign,  does  not  apply  to  the  patent 
imder  consideration.     (Summers  v.  Dickenson,  9  CaL  566.) 

Plaintiffs  do  not  daim  that  the  State  hdd  the  land  in  contro- 
versy, by  right  of  eminent  domain,  but  by  grant  from  the  United 
Statea;  and  it  is  difficult  to  see  how  the  State  oould  have  had  any 
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greater  rights  under  the  grant  than  any  other  grantee  would  have 
had. 

The  jury  decided,  not  that  no  grant  to  the  State  had  been  made, 
Imt  that  the  land  was  not  within  the  calls  of  the  grant.  If  the 
State  took  no  greater  rights,  under  the  grant  from  the  United 
States,  than  a  private  person  woidd  have  done,  then  a  segregation 
or  survey  made  by  the  State,  gave  the  State  no  rights.  (Smith 
v.  United  States,  10  Peters,  885.) 

Had  the  State  brought  suit  for  the  land,  the  respondent  oould 
have  shown  that  the  lai^d  was  not  within  the  calls  of  the  grant 
from  the  United  States.  And  how  can  a  grantee  from  the  State 
by  patent,  ccmveying  merely  a  quitclaim  of  the  right  of  the  State 
to  tiie  land,  acquire  by  such  patent,  any  greater  ri^^ts  than  the 
State  itself  possiBssed  t 

Cboczbb,  J.  delivered  the  opinion  of  the  Oourt —  Kobton,  J. 
concurring 

This  is  an  action  to  recover  the  possession  of  eighty  acres  of 
land.  The  evidence  shows  that  in  1859,  one  Stayton  had  a  house, 
corral,  orchard,  and  garden,  ob  the  tract  in  dispute,  and  resided  in 
the  house  with  his  family,  claiming  a  large  tract  of  three  hundred 
and  twenty  acres,  which  included  the  eighty  acres  in  controversy. 
On  the  fourth  day  of  April,  1859,  while  thus  in  possession,  he  with 
his  wife  executed  and  delivered  a  deed  to  one  John  Thompson,  con- 
veying to  him  the  whole  three  hundred  and  twenty  acres,  and 
delivered  the  possessicm  to  ihe  latter;  and  the  present  plaintifFs 
daim  under  Thompson,  as  also  under  a  patent  issued  to  them  under 
Ihe  statutes  of  the  State  i^ting  to  swamp  lands.  On  tiie  first  day 
of  March,  1861,  Kile,  one  of  the  plaintiffs,  leased  the  premises  to 
one  Gilmore,  who  occupied  the  house  and  grounds  under  the  lease, 
imtfl  a  short  time  before  the  commencement  of  this  ciuit  It  seems 
that  the  plaintiffs,  and  those  under  whom  they  claim,  inclosed  all 
of  the  three  hundred  and  twenty-acre  tract,  except  the  eighty 
acres  in  controvetey,  and  all  the  actual  possession  they  had  of  that 
was  the  house,  corral,  orchard,  and  garden.  But  they  claim  to 
have  had  the  constructive  possession  of  the  whole  under  the  depd 
from  Stayton,  and  under  the  swamp  land  certificate  and  patent. 
They  daim  to  own  the  title  in  fee  under  the  patent. 
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It  seems  that  one  Devries  daimed  some  interest  in  the  tract, 
under  an  nnlocated  Mexican  grant ;  and  he  and  the  plaintiff  Eile 
entered  into  an  arrangement  by  which  it  waeagreed,  that  he  was  to 
have  the  land  if  it  should  be  included  in  the  final  survey  of  the 
grant;  if  not,  Kile  was  to  have  it  under  his  swamp  land  claim. 
Under  this  arrangement,  Devries  claimed  to  be  in  possession*  The 
final  survey  of  the  grant,  made  in  1859,  did  not,  however,  include 
the  land.  Devries  built  a  fence  aroimd  the  eighty  acres  in  contro- 
versy, and  furnished  lumber  to  put  another  small  house  on  it  He 
made  several  attempts  to  get  possession  of  the  old  house  and  im* 
provements,  but  failed.  He  conveyed  his  daim  to  the  premises,  to 
the  defendant,  ]^ovember  2d,  1861;  and  one  Medliiiy  also,  made  a 
conveyance  to  the  latter,  dated  November  15th,  1861 ;  and  he  went 
into  the  new  house — built,  it  seemjs,  by  Medlin  —  with  the  lumber 
furnished  by  Devries.  Defendant  claimed  also  to  hold  the  l^d  as 
a  preemptioner,  under  the  United  States  law* 

At  the  trial,  the  plaintiff  asked  the  Court  to  give  the  following 
instruction :  **  That  a  party  entering  upon  land,  under  a  deed  de- 
scribing it  by  metes  and  bounds  —  although  he  actually  inclose  or 
occupy  only  a  small  portion  —  is,  in  contemplaticm  of  law,  in  posses- 
sion of  the  whole  tract  described  in  the  deed ;  and  if  the  juiy  be- 
lieve that  John  Thompson  entered  upon  the  tract  of  land  described 
in  the  complaint,  under  a  deed  from  Stayton  —  intenadiug  to  take 
possession  of  the  whole  tract  —  he  was  in  possession  of  the  whole, 
though  he  aotuially  occupied  but  a  portion ;  sAd  if  Thompson  trane- 
f erred  his  right  and  possession  to  plaintiffs,  they,  entering  under 
such  transfer,  were  in  possession  of  the  whole  tract  transferred, 
whether  the  transfer  was  by  proper  deed,  or  an  assignment  of 
a  certificate  of  purchase."  The  Court  refused  to  give  the  in- 
struction, and  this  is  assigned  as  error.  The  general  rule  seems 
to  be,  that  where  a  party  enters,  in  good  faith,  upon  land,  with 
color  of  title,  under  a  deed  purporting  to  convey  the  land  with  spe- 
cific boundaries  —  no  person  being  in  the  adverse  possession  at  the 
time — and  he  takes  and  holds  actual  possession  of  a  part,  bona  fide, 
claiming  title  and  possession  of  the  whole  traot  described  in  the 
deed,  he  is  to  be  deemed  to  have  the  possession  of  the  whole  tract 
within  the  boundaries  of  the  deed.    In  other  words:  in  such  case. 
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his  possession  is  beld  to  be  ooeztensive  with  his  deed.  (Rose  r. 
Davis,  11  CaL  133;  Baldwmv.  Simpson,  12  Id.  680;  McCraeJeen 
V.  San  Francisco,  16  li  591 ;  Elliott  v.  Pearl,  10  Pet  443 ;  Ban' 
V.  Gratz,  4  Wheat.  222;  Prescoit  v.  Nevers,  4  Mason,  330;  Keam 
Y.  Cannovan,  21  CaL  299.)  This  rule,  however,  eannot  be  held 
to  apply  to  a  case  where  a  person  in  the  possession  of  a  small  tract 
—the  nsaal  size  of  a  farm — makes  a  conveyance  of  a  large  tract, 
greatly  exceeding  his  actual  possession,  when  he  has  no  color  of 
title  beyond  his  possession.  The  right  of  possession  cannot  be  ex- 
tended by  any  such  means.  The  instruction  asked  by  the  plaintiff 
does  not  state  the  rule  upon  this  subject  with  that  clearness  and 
accuracy  requisite  in  cases  of  this  kind ;  and  we  would  not,  there* 
fore,  be  justified  in  reversing  the  judgment  because  it  was  refused. 

At  the  trial  the  plaintiffs  introduced  in  evidence  the  patent  from 
the  State,  issued  under  the  statutes  relating  to  swamp  and  over- 
flowed lands.  The  defendant  proved  that  nearly  all  of  the  tract  in 
oontroversy  was  dry,  arable  land,  well  fitted  for  cultivation.  The 
Court  gave  the  following  instruction  asked  for  by  the  defendant: 
'^  If  the  land  is  not  swamp  and  overflowed  land,  within  the  mean- 
ing of  said  act,  then  the  plaintiffs  acquired  no  right  to  the  land  by 
Tirtne  of  the  patent  from  the  State."  There  was  no  evidence  that 
the  land  had  ever  been  certified  to  the  State,  or  any  patent  issued 
th»ef or  from  the  United  States,  or  from  the  General  Land  Office, 
as  swamp  land  or  otherwise.  The  plaintiff  contends  that  the  Oourt 
erred  in  giving  this  instruction,  in  admitting  the  evidence,  and  in 
overruling  the  motion  for  a  new  trial,  on  the  groimd  that  the  ver> 
diet  was  against  law  and  evidence.  He  contends  that  the  decision 
of  thia  Court  in  the  case  of  DoU  v.  Meador  (16  Oal.  295)  fully 
determines  this  point  in  his  favor. 

The  patent  in  diat  case  was  issued  nnder  the  statutes  of  thisSt/ite 
rdating  to  the  500,000  acres  of  land  granted  to  eadi  State  by  the 
eighth  section  of  the  Act  of  Oongress  of  Sept  4th,  1841.  (Wood's 
Dig.  744).  It  was  issued  under  the  provisions  of  the  Act  of  1859 
(StcL  of  1859,  838),  the  fourth  section  of  which  provides,  that 
"such  patent  shall  vest  in  the  grantee  therein  named  a  good  and 
valid  title,  in  fee  simple,  to  the  lands  therein  described.''  The  act 
requires  that  tihe  holder  of  the  land  warrant  desiring  a  patent  shall 
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give  public  notice  of  his  application  for  the  patent,  and  piove  folly 
to  the  Register  of  the  State  Land  Office  the  location  of  tlie  warrant 
according  to  law ;  the  survey  of  the  land  by  the  United  States ;  that 
the  location  has  been  made  or  filed  in  the  United  States  District 
Land  0£Bce|  and  has  been  made  with  the  consent  of  the  Register 
and  Receiver  of  such  Land  Office;  and  all  persons  holding  ad- 
versely are  entitled  to  appear  before  the  Register  of  the  State  Land 
Office^  and  contest  the  application  for  the  -patent.  But  the  provi- 
sions of  the  statutes  relating  to  swamp  lands  are  entirely  different. 

The  source  of  the  title  of  the  State  to  the  swamp  lands  depends 
upon  the  Act  of  Congress  of  September  SSth,  1850  (Wood's  Dig. 
746),  the  first  section  of  which  grants  to  the  State  of  Arkansas 
the  whole  of  the  swamp  and  overflowed  lands  '^  made  unfit  diereby 
for  cultivation."  Sec  2  makes  it  the  duty  of  the  Secretary  of 
the  Interior  to  make  out  an  accurate  list  and  plats  of  sodi  lands 
and  transmit  the  same  to  the  Qovemor  of  the  State,  ^'  and,  at  the 
request  of  said  Governor,  cause  a  patent  to  be  issued  to  the  State 
therefor;  and  on  that  patent  the  fee  simple  to  the  said  lands  shall 
vest  in  the  said  State  of  Arkansas,  subject  to  the  disposal  of  the 
Legislature  thereof."  Sec  8  provides  ^^  that  in  making  out  a  list 
and  plats  of  the  land  aforesaid,  all  legal  subdivisions,  the  greater 
part  of  whidi  is  ^  wet  and  unfit  for  oultivaticm,'  shall  be  included 
in  said  list  and  plats ;  but  when  the  greater  part  of  a  subdivision 
is  not  of  that  character  the  whole  of  it  shall  be  excluded  there- 
from." Sec  4  extends  the  provisions  and  benefits  of  the  act  to 
each  of  the  other  States  of  the  Union. 

The  State  of  California  has,  by  its  legislation,  attempted  to  sell 
and  convey  these  lands  in  advance  of  any  segregation  thereof,  or 
the  issuing  of  certified  lists  or  patents  by  the  National  Government ; 
attempting,  by  ex  parte  proceedings,  and  often  without  any,  or  very 
insufficient  proof,  to  determine,  without  any  concert  of  action  with 
the  National  Government,  what  lands  she  is  entitled  to  under  the 
Act  of  Congress.  The  Act  of  1855  (Wood's  Dig.  517)  author- 
ized the  sale  and  patenting  of  snck  lands,  without  requiring  any 
evidence  whatever,  not  even  the  affidavit  of  the  purchaser,  showing 
that  the  tract  sought  to  be  purchased-  was  of  the  character  de- 
scribed in  the  Act  of  Congress.    And  the  Act  of  1858  (Stat,  of 
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1858^  198)  IB  of  the  same  character.  By  the  amendiaents  of 
1859  (Stat,  of  1859,  340),  the  purchaser  was  required  to  state, 
in  the  affidavit  made  by  himself,  "that  every  forty-acre  lot,  or  its 
equivalent  subdivision,  of  the  land  sought  to  be  purchased,  is  the 
greater  part  swamp  or  swampy,  or  subject  to  inundation  at  the 
planting^  growing,  or  harvesting  seasons,  so  as  to  endanger,  injure, 
or  destroy  the  crops,  taking  the  average  season  for  a  reasonable 
number  of  years  prior  to  the  year  1850  as  a  rule  of  determina- 
tion.^' This  is  making  the  interested  party  the  only  witness  on  his 
own  behalf.  The  amendment  to  Sec.  10  also  provides  how  ^'a 
contest  for  the  certificate  of  purchase,  or  other  evidence  of  title  to 
the  same  tract  of  land,"  shall  be  tried.  It  is  doubtful,  however, 
whether,  under  this  section,  a  person  in  possession  as  a  preemptor 
under  the  laws  of  the  United  States,  and  claiming  that  the  land  is 
not  swamp  land  under  the  Act  of  Congress,  can  api)ear  and  contest 
the  claim  of  the  purchaser  under  the  State.  It  is,  apparently, 
confined  to  "  a  contest  for  the  certificate  of  purchase  or  other  evi- 
dence of  title.''  If  such  is  the  proper  construction  (and  we  believe 
the  Surveyor-General  and  Land  Register  of  the  State  have  so  con- 
strued it),  it  follows  that  there  is  no  provision  of  law  by  which 
the  essential  fact  whether  the  land  is  swamp  land,  and  whether 
the  State  has  or  ever  will  have  any  title  to  it,  can  be  tried  between 
conflicting  and  adverse  claimants,  or  can  be  investigated  or  deter- 
mined prior  to  the  issuing  of  the  patent;  and  if  the  patent,  iindor 
such  circumstances,  is  held  conclusive  upon  adverse  claimants,  it 
follows  that  any  man  may  be  deprived  of  his.  land  and  improve- 
ments by  any  person  who  will  take  the  oath  prescribed,  without 
any  opportunity  of  having  his  rights  tried  in  a  Court  of  Justice. 
A  more  plain  and  direct  deprivation  of  property,  ^'  without  due 
process  of  law,"  could  hardly  be  found  or  imagined. 

In  1861  (Stat  of  1861,  365)  the  Legislature  passed  a  law  ap- 
pointing a  Board  of  Commissioners,  one  of  the  provisions  of  which 
is  that  the  County  Surveyors  of  each  county  shall  proceed  to  seg- 
regate the  swamp  and  overflowed  lands  within  their  respective 
comities  from  the  high  lands,  and  make  maps  of  the  same,  and 
transmit  duplicates  of  such  maps  to  the  Surveyor-General ;  and  als(j 
making  it  their  duty  to  take  such  testimony  as  they  may  be  able  tOi 


440       SUPREME  COURT  —  OCTOBER  TERM,  1868. 

KU«  V,  Tubbs. 

procure,  that  such  lands  are  swamp  and  overflowed  lands,  and 
transmit  the  same  to  the  Surveyor-General ;  and  the  Governor  is 
required  to  transmit  these  maps  and  testimony  to  the  United  States 
Land  Office  at  Washington.  Sec.  26  of  this  act  provides,  that 
after  such  segregation,  the  purchaser,  in  making  his  affidavit,  may 
omit  the  statement  that  the  land  is  swamp  land,  as  required  by  the 
Act  of  1859.  All  these  proceedings  on  the  part  of  the  County 
Surveyors  are  entirely  ex  parte;  adverse  claimants  have  no  notice 
thereof,  and  have  no  right  to  appear  and  contest  the  same  any 
more  than  before. 

It  seems  that  the  Legislature  became  aware,  that,  under  these 
ex  paHe  proceedings,  lands  might  be  sold  and  convq^  that  were 
not,  in  fact,  swamp  lands,  within  the  Act  of  Congress,  and  which 
might  not  belong  to  the  State  —  as  several  provisions  are  made,  in 
different  statutes,  that  in  such  case  the  holders  of  the  certificates  of 
purchase  or  patent  might  select  other  swamp  lands  in  exchange 
therefor.  (Stat  1869, 180 ;  Id.  1861,  6 ;  Id.  1862,  476 ;  Id.  1868, 
597.)  The  Legislature  have  been  equally  careful  that  these  ex 
parte  proceedings  shall  not  bind  or  conclude  adverse  daimanta. 
Sec.  7,  of  the  Act  of  1859,  200,  after  providing  for  issuing  a 
patent,  adds  this  clause:  *^ Provided,  that  neither  the  patent  pro- 
vided for  in  this  section,  nor  the  certificate  provided  for  in  the  sixth 
section  of  this  act,  shall  have  any  legal  effect  or  force,  than  as  a 
quitclaim  of  all  right,  title,  and  interest,  on  the  part  of  the  State.'' 
So,  too,  all  certificates  of  purchase  or  of  location,  issued  under  the 
laws  of  this  State,, are  only  made  "prima  fade  evidence  of  legal 
title."  (Stat.  1859,  227.)  And  only  the  same  forci»  and  effect  ia 
given  to  certificates  of  purchase  issued  by  the  Begister  of  the  State 
Land  Office,  by  the  Statutes  of  1863,  697,  Sec.  17. 

Taking  into  view  the  whole  system  of  State  legislation,  r^olat* 
ing  the  sale  of  swamp  lands,  and  all  the  provisions  of  the  different 
statutes  upon  the  subject,  it  is  evident  that  the  intention  of  the  Leg^ 
islature  was,  that  certificates  of  purchase,  and  patents  issued  for 
swamp  land,  should  not  have  a  binding  or  conclusive  effect  upon 
adverse  claimants,  but  should  be  only  prima  fade  evidence  of  title^ 
liable  to  be  defeated  upon  proof  that  the  land  was  not  in  fact  swamp 
land  within  the  Act  of  Congresa.    The  atatutes  relating  to  the  i 
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and  patenting  of  the  600^000  acTes  of  land,  under  which  the  da- 
dsian  in  the  case  of  DoU  v.  Meador  was  made,  differ  bo  widely 
from  the  statutes  relating  to  swamp  lands,  that  that  decision  forma 
no  proper  guide  in  the  present  case. 

The  Act  of  Congress  of  September  28th,  1850,  provides  that 
the  patent  from  the  United  States  to  the  State,  shall  vest  the  fee 
simple  to  said  lands  in  the  State ;  and  it  maj,  perhaps,  be  doubtful 
whether  any  tide  vests  in  the  State  until  such  patent  is  issued. 
However  this  may  be,  as  to  lands  that  are  unquestionably  swamp 
lands,  within  the  Act  of  Congress,  it  is  evident  that  no  right,  title^ 
or  interest,  can  properly  be  deemed  to  have  vested  in  the  State,  as 
to  any  but  those  lands  undoubtedly  swamp,  until  at  least  they  have 
be^  segregated  by  the  consent  or  action  of  the  proper  officers  of 
rhe  United  States ;  and  until  that  is  done,  as  to  lands  not  dearly 
swamp,  hana  fide  claimants,  in  possession  xmder  the  laws  of  the 
United  States,  have  a  right  to  prove  the  true  character  of  the  land, 
and  that  it  is  not  swampy ;  and  they  are  not  concluded  from  so  do- 
ing by  a  certificate  of  purchase,  or  a  patent  issued  under  the  laws  of 
this  State. 

It  is  dear  that  the  State  has  no  valid  right  to  sell  or  convey  land 
to  which  she  has  no  vested  or  prospective  right  or  title.  Whether 
she  has  even  a  prospective  or  inchoate  title  to  swamp  lands,  depends 
entirely  upon  ^e  single  question,  are  they  swamp  lands  within  the 
Acts  rf  Congress  !  If  they  are  not,  neither  the  State  nor  its  offi- 
cers have  any  right,  power,  or  authority,  to  sell  or  convey  them. 
!for  has  she,  by  her  l^slation,  authorized  the  sale  of  lands,  unless 
they  are  of  that  character.  The  first  sections  of  the  Acts  of  1855 
and  1858,  only  authorize  the  sale  of  "  the  swamp  and  overflowed 
lands  belonging  to  this  State,"  and  her  officers,  acting  under  it^ 
have  no  right,  power,  or  authority,  to  sell  and  convey  any  other; 
'^nd  if  they  attempt  to  do  so,  they  exceed  their  powers  and  jurisdie- 
non,  and  their  acts  are  therefore  void. 

This  very  question  has  been  passed  upon  by  this  Court,  in  the 
<awe  of  Summers  v.  Dichinson  (9  Cal.  654),  which  was  concurred 
in  by  all  the  Justices,  including  Justice  Field,  who  delivered  the 
opinion  in  DoU  v.  Meador.  In  it  they  say  that  "  the  Le^slatiire, 
W  the  Act  of  April,  1855,  provided  for  a  sale  of  thet^f^  lands,  an'l 


442     SUPREME  COURT  —  OCTOBER  TERM,  1868. 

Kite  «w  TMm. 

authorized  the  Governor  to  issue  patents  in  favor  of  persons  pur- 
chasing under  this  act  In  issuing  patents,  the  Governor  acted  as 
the  agent  of  the  State,  under  the  powers  conferred  by  the  statute ; 
his  authority  extended  only  to  such  lands  as  were  granted  to  the 
State  by  the  Act  of  September,  1850;  and  a  patent  issued  by 
him,  for  any  land  not  embraced  in  this  grant,  would  be  void  for 
want  of  power  to  conv^/'  The  Court,  in  commenting  on  this 
decision,  in  Doll  v.  Meador,  say:  '^Undoubtedly  a  patent  issued 
by  the  Grovemor  for  any  land  not  embraced  in  the  grant  to  the 
State  would  be  void  for  want  of  power  to  convey.  ♦  ♦  ♦  Uor 
do  we  question  the  further  proposition,  that  the  defendant  might 
have  disproved  the  evidence  of  title  furnished  by  the  patent,  by 
showing  that  the  land  in  question  was  not  included  in  the  Act  <rf 
Congress,  or  was  within  the  exceptions  contained  in  the  Act  of  this 
State.  We  only*  annex  to  the  proposition  the  qualification  that  to 
do  this,  he  must  first  have  brought  himself  in  some  privily  with  the 
common  source  of  title." 

A  person  who  has,  in  good  faith,  settled  upon  a  tract  of  public 
land,  as  a  preemptioner  under  the  laws  of  the  United  States, 
acquires  a  prior  right  to  purchase  the  land  at  Government  price, 
when  the  Government  has  made  the  proper  surveys,  and  declared 
such  land  open  for  entry  by  preemptioners.  The  interest  in  the 
land  thus  acquired  by  his  hona  fide  occupation  and  residence^  and 
his  performing  the  acts  required  by  the  laws  of  the  United  States, 
giving  him  such  prior  ri^t  to.  purchase,  is  of  such  a  character  as 
the  Courts  will  recognize  and  protect;  and  the  Possessory  Act  of 
this  State  was  adopted  for  that  very  purpose.  We  think  these 
facts,  upon  being  proven,  give  a  bona  fide  occupant  and  preempt- 
ioner such  a  status ;  brings  him  in  such  privity  with  the  oommcm 
source  of  title,  to  wit :  the  Government  of  the  United  States;  as  will 
entitle  him  to  prove  that  the  land  in  question  was  not  included  in 
the  Act  of  Congress.  In  the  case  of  Doll  v.  Meador,  the  defend- 
ants had  let  the  time  pass  by  within  which,  under  the  laws  of  the 
United  States,  they  could  have  procured  the  Government  title; 
and  they  were,  for  that  reason,  held  to  be  strangers  to  the  title;  at 
least  until  further  acticm  by  the  Government  on  their  behalf.  In 
this  case,  it  appears  that  the  plats  of  the  United  Statea  snrvejs  of 
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this  land  have  not  been  sent  to  the  proper  Land  Office;  so  that  it 
is  oat  of  the  power  of  the  defendant  to  file  his  notice  of  claim  to 
preemption^  or  to  enter  and  purchajse  the  land  under  the  United 
States  laws;  so  he  has  done  all  in  his  power,  and  has  lost  no  rights 
acquired  under  those  laws. 

Even  if  the  holder  of  the  State  patent  should  recover  the  posses- 
sion under  his  patent,  if  the  defendant  should  afterwards  establish 
his  preemption  claim  and  procure  a  title  from  the  United  States,  he 
could  then  undoubtedly  recover  back  the  land,  with  the  interme- 
uiate  rents  and  profits.  So  that  there  can  be  no  essential  advan- 
tage to  the  patentees  in  postponing  the  trial  of  this  question  of  fact, 
30  essential  to  his  right  to  the  land;  while  a  contrary  rule  would 
work  with  great  hardship  upon  bona  fide  occupants  of  the  land. 
If,  however,  the  State  shall  hereafter  procure  the  title  to  this  tract, 
the  plaintiffs  can  then  maintain  an  action  for  the  possession,  and 
for  rents  and  profits,  upon  proof  of  that  fact  and  the  patent 

In  Bioddard  v,  Chcmhers  (2  How.,  U.  S.,  284),  it  was  held  that 
the  issuing  of  a  patent  is  a  mere  ministerial  act,  which  must  be 
performed  according  to  law;  and  if  it  be  issued  for  lands  reserved 
from  sale  by  law,  it  is  void.  So,  too,  it  has  been  held,  that  a  grant 
iTom  the  State  is  to  be  considered  void  where  the  State  had  no 
.♦roperty  in  the  land  granted,  or  where  the  officers  had  no  power  to 
receive  the  entry  and  issue  llie  grant  (Curie  v.  Barrel,  2  Sneed, 
"33.)  Where  the  law  forbids  the  entry  of  the  vacant  land,  in  a 
particolar  tract  of  country,  a  grant  for  a  part  of  such  land  is  abso- 
lutdy  void;  and  that  fact  may  be  shown  in  ejectment  In  such 
ease^  the  subject  matter  is  not  within  the  jurisdiction  or  capacity  of 
'  the  ezeeotive  officers,  who  therefore  transcended  their  powers  in 
iasoing  the  grants.  {Staaiwix  v.  Powell,  13  Iredell,  312.)  Where 
the  State  has  no  title  to  the  thing  granted,  or  where  the  Governor 
has  no  authorily  to  issue  the  grant,  if  the  defect  appears  on  its  face, 
r  is  absolutely  void,  and  may  be  impeached  collaterally  in  a  Court 
of  Law,  in  an  action  of  ejectment  (  Winter  v.  Jones,  10  Ga.  190. ) 
A  patent  which  issues  from  the  General  Government,  to  laud  which 
has  been  previously  appropriated  by  the  Government,  and  reserved 
from  entzy,  is  void.  (Hit-tuh-ehiMne  v.  Watts,  7  S.  &  M.  363 ; 
BiMrejf  V.  OcmMe,  8  Mo.  88;  Perry  v.  O'EaarOan,  11  Id.  585; 
nV^  ▼.  Bvigers,  14  Id.  686.) 
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The  evidence  in  this  case,  shows  that  the  plaintiffs  had  the  prior 
actual  possession  of  the  house,  corral,  orchard,  and  garden,  form- 
erly occupied  by  Stayton;  and  there  is  no  proof  of  any  abandon- 
ment of  the  right  aoqnired  by  such  prior  possession ;  and  the  ver- 
dict of  the  jury  as  to  this  portion  of  the  premises  is  contrary  to  the 
evidence. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded  for 
a  new  triaL 


WAUGENHEIM  et  al.  v.  CHILDS. 

;  Tbb  Tmdor  of  personal  property  Is  not  a  competent  wltnen  for  hia  ercdltoti^  to 
impeach  a  sale  made  by  him,  or  to  prove  the  salt  CnukUtlent,  In  m  conteet 
reapectiog  it  between  his  ereditors  and  his  vendee. 
The  case  of  Howe  v.  Scannell  (8  CaL  825)  commented  on  and  overruled. 

Apfeai.  from  the  District  Court,  Fifth  Judicial  District,  San 
Joaquin  County, 

This  action  was  commenced  in  the  District  Court  on  the  tenth 
day  of  September,  1861,  and  no  notice  was  given  by  the  defend- 
ant of  the  intention  to  examine  Bambour  as  a  witness  as  required 
by  the  amendment  of  1861  to  the  four  hundred  and  twenty-second 
section  of  the  Practice  Act  The  defendant  recovered  judgment 
in  the  District  Court,  and  the  plaintiff  appealed.  The  other  facta 
are  stated  in  the  opinion. 

Oeorge  W.  Tyler,  for  Appellant. 

W,  J.  Oraves,  for  Respondent. 

Bambour  was  a  competent  witness.  The  rule  that  a  vendor  ia 
in  general  incompetent  to  impeach  the  bona  fides  of  his  own  sales, 
does  not  include  him  in  limine.  He  was  competent,  at  all  events,  to 
testify  as  to  the  change  of  possession,  and  to  that  was  his  testimonj 
confined.  The  transaction,  according  to  his  testimony,  between 
him  and  plaintiff,  was  one  of  mortgage*  He  borrowed  money  from, 
the  plaintiff,  and  gave  him  an  absolute  bill  of  sale  of  the  property 
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as  secarity.  The  whole  case  turned  on  the  fact  of  poeaeseion. 
About  this  Bambour  cotild  testify.  Even  if  this  were  not  ao,  the 
rule  that  a  vendor  cannot  impeadi  the  hana  fides  of  a  sale,  has  no 
application  here.  The  exception  to  the  rule  ia,  where  oollnaion  is 
shown  between  vendor  and  pnrchaser.  {Howe  v.  BcawnM,  8  CaL 
325.)     This  caae  is  within  the  exception. 

It  has  been  repeatedly  decided  that  where  a  vendor  is  left  in  pos- 
session of  property,  and  exercises  acts  of  ownership  over  it  after 
sale,  this  proves  a  combination  to  defraud  creditors,  and  in  that 
case  the  declarations,  and,  a  fortiori,  the  sworn  testimony  of  the 
vendor,  would  be  evidence  against  his  vendee.  (Wilbur  v.  StricJc- 
hnd,  1  Rawle,  458 ;  Withes  v.  Farley^  8  Car.  ft  P.  895 ;  Borland  v. 
Mayo,  8  Ala.  113.) 

Cbookes,  J.  delivered  the  opinion  of  the  Court —-OoFXy  0«  J. 
isA  NoBTON,  J.  concurring; 

This  is  an  action  to  recover  damages  for  the  alleged  taking  and 
oQnyersion  by  the  defendant  of  certain  personal  property  claimed 
hj  the  plaintifP.  The  defendant  set  up  as  a  defense  that  the  prop- 
erty was  owned  by  one  Bfunbour,  and  that  he  took  tiie  property  as 
Constable,  under  and  by  virtue  of  certain  executions  issued  on  judg- 
ments against  Bambour.  The  plaintiff  claimed  the  property  under 
a  hill  of  sale  executed  to  him  by  the  ^s:ecution  debtor,  which  the 
defendant  contends  was  made  to  defraud  creditors.  On  the  trial, 
&e  defendant  called  Bambour  as  a  witness;  die  plaintiff  objected 
that  he  was  interested  in  the  result  of  the  suit,  and  therefore  not  a 
competent  witness  against  him.  The  Court  overruled  the  objection 
and  allowed  the  witness  to  testify ;  and  this  is  assigned  for  error. 

Sec  392  of  the  Practice  Act  provides  that  a  person  who  has  a 
present,  certain,  and  vested  interest  in  the  action  shall  be  excluded 
as  a  witness.  Sec.  393  defines  the  test  of  this  interest  as  follows : 
"The  true  test  of  the  interest  of  a  person,  which  shall  render  him 
incompetent  as  a  witness,  shall  be  diat  he  will  gain  or  lose  by  the 
'Krect  legal  operation  and  effect  of  the  judgment,  or  that  the  record 
of  the  judgment  will  be  legal  evidence  for  or  against  him  in  some 
other  action ;  but  nothing  in  this  or  the  last  section  shall  prevent  a 
party  calling  as  a  witness  the  adverse  party  to  the  action,  or  a  per- 
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6on  whose  interest  is  adverse,  nor  a  party  being  a  witness  in  the 
cases  mentioned  in  Sec.  42S«"  The  witness  in  this  case  was  dearly 
interested  adversely  to  the  plaintiff  within  the  provisions  of  these 
sections.  He  had  sold  and  conveyed  the  property  to  the  plaintiff, 
and  he  was  directly  interested  in  defeating  that  ssJe  and  having  the 
property  applied  npon  the  execntions  against  him  in  satisfaction  of 
his  debts,  and  thus  diminishing  or  paying  liabilities  outstanding 
against  him.  Snch  would  be  the  direct  legal  operation  and  effect 
of  a  judgment  in  this  case  in  favor  of  the  defendant,  and  he  would 
directly  gain  thereby. 

It  is  no  answer  to  say  that  he  is  liable  to  ike  plaintiff  on  an  im- 
plied warranty  of  title  in  the  sale  made  by  him,  and  that  therefore 
his  interest  is  equally  balanced ;  for  if  it  is  shown  that  the  sale  to 
the  plaintiff  was  fraudulent  and  void,  the  plaintiff  could  not  re- 
cover the  value  of  the  property  in  a  suit  against  the  witness  on  such 
implied  warranty.  The  fraud  would  defeat  all  right  of  action.  R 
has  been  decided  in  numerous  cases,  and  upon  the  strongest  rea- 
sons, that  a  vendor  of  personal  property  is  not  a  competent  witness 
to  impeach  a  sale  made  by  him,  or  to  prove  the  sale  f  raudulent^  in  a 
contest  respecting  it  between  his  creditors  and  his  vendee.  {Rea 
V.  Smith,  19  Wend.  298;  Bland  v.  Ansley,  4  Bos.  &  PuL  381 ; 
Oardenier  v.  Tvbbs,  21  Wend.  169;  Prait  v.  Stephenson,  16  Pick. 
326;  Bailey  v.  Foster,  9  Id.  189;  Smead  v.  Williamson,  16  B. 
Monroe,  492,  585,  536 ;  Seymour  v.  Beach,  4  Vt  493 ;  Clifton 
V.  Bogardus,  1  Scam.  33 ;  3  Phil.  Ev.,  0.  H.  &  E.'s  Notes,  691.) 
In  numerous  cases  it  has  also  been  held  that  the  vendor  is  in  such 
cases  a  competent  witness  for  his  vendee.  (Miller  v.  Dohson,  1 
Gil-  672;  Cox  v.  Hall,  18  Vt  191;  Mizell  v.  Herbert,  12  S.  & 
M.  647;  Swing  v.  Carghill,  18  Id.  79;  Forsyth  v.  Palmer,  14 
Penn.  96 ;  Wetmore  v.  Click,  6  Jones,  155 ;  Hawkins  r.  IngaUs, 
4  Blackf.  85 ;  Bradbury  v.  Dougherty,  7  Id.  467.) 

In  the  case  of  Howe  v.  Scannell  (8  Cal.  325)  the  general  rule 
was  recognized  that  the  vendor  of  goods  is  not  a  competent  witness 
to  impeach  the  validity  of  a  sale  made  by  himself ;  but  an  exceptioin 
was  made  where  evidence  had  been  introduced  showing  a  collusion 
between  the  vendor  and  purchaser  to  defraud  the  creditors  of  the 
former,  in  which  case  it  was  held  that  the  dedaratiooa  of  the  vendor 
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were  admissible,  and  he  was  therefore  a  competent  witness  against 
the  y^dee.  We  think  the  exception  thus  made  is  not  sustained  hj 
&e  authorities,  many  of  which  we  have  ahreadj  quoted.  The 
Court,  in  its  opinion,  refers  to  the  case  of  Borland  v.  Mayo  (8  Ala. 
112).  An  examination  of  that  case  shows  that  the  vendor  was 
made  a  witness  by  the  vendee,  and  it  was  held  that  certain  declara- 
tions made  by  the  vendor  were  inadmissible  as  evidence  for  the 
creditors,  because  he  was  a  competent  witness.  The  Court  below, 
in  this  case,  erred  in  permitting  the  witness  to  testify  on  behalf  of 
the  defendant. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial 


OONNOB  V.  MOBRia 

V  a  fteteDMat  «i  ippmJ  li  lerred  and  filed  within  tha  time  leqnlred  bj  the 
three  hundred  end  thirty-eighth  eectlon  of  the  Prmettee  Act,  onleee  the 
leipondent,  within  Ato  d»7S  thereafter,  prepare!  and  eenrei  amendment!,  he  la 
deemed  to  hare  aareed  to  the  atatement;  and  no  setttameBt  thereof;  or  oer- 
ttteate  of  the  Jodge  la  neceesary. 

la  aa  appllction  for  a  mandamu9  to  a  Goonty  Treasurer,  to  pay  eoanty  warrantm 
It  la  snncient  to  arer  In  the  petition,  that  the  warrants  were  drawn  by  the 
Coonty  Auditor,  aa  It  will  not  he  preanmeA  that  the  Auditor  has  Tlolated  his 
daly  In  Isanlna  the  warranta ;  hut  the  County  Treasurer  haa  a  right  to  show, 
la  defense,  that  the  warranta  were  founded  on  a  demand  not  legally  charge- 
able against  the  county. 

Iht  Aaditor  of  a  county  Is  the  mere  Clerk  of  the  Board  of  Superylsors ;  and  he 
has  no  power  or  authority  to  draw  hia  warrant  on  the  County  Treasurer  for 
tte  payment  of  a  claim,  unless  the  Board  of  Bupenrlsors  hare  made  an  es- 
preas  order,  that  the  claim  he  paid. 

The  Board  of  Supervisors  made  the  following  order:  "Account  allowed  J.  J. 
aond,  surreylng  UtUe  Lake  and  Big  BlTor  Road,  9844.20.** 

Usder  thla  order,  the  Auditor  drew  a  warrant  on  the  Treasurer  for  the  payment 
of  the  claim :  held,  that  the  order  of  the  Board  did  not  authorise  the  Issu- 
ance of  the  warrant,  and  that  the  Treasurer  could  not  he  compelled  to  pay  It 

Apfxal  from  the  District  Court,  Seventh  Judicial  Districti 
Mendocino  County. 

The  facta  are  stated  in  the  opinion  of  the  Court. 
Wm.  Holden,  for  Appellant 
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The  appellant  submits  that  the  complaint  does  not  state  facts 
Bufficient  to  constitute  a  cause  of  action  to  entitle  plaintiff  to  the 
reJief  pravod  for.  It  must  appear  beyond  a  doubt^  that  the  pay- 
ment of  these  warrants  was  an  official  duty  to  be  performed  by 
defendant;  and  that  ho  was  invested  with  no  official  discretion  in 
thifl  matter.  Before  payment  of  these  warrants,  it  was  the  Treas- 
urer's du^  to  ascertain  that  these  warrants,  to  be  paid,  were 
founded  upon  a  just  ulalm,  legally  chargeable  against  the  county 
(Wood's  Dig.  713,  Sea  6) ;  and  that  the  daim  or  claims  upon 
which  thoy  were  founded,  had  been  duly  "  examined,  settled, 
allowed,  and  ordered  paid."  Unless  the  amounts  had  been  ordered 
paid,  the  Auditor  had  no  authority  to  draw  the  warrants  (Wood's 
Dig.  Art.  3446,  Sec  1)  ;  and  if  they  were  drawn  without  authority 
of  law,  then  they  must  be  void.  (Keller  v.  Hyde,  20  CaL  693 ; 
Crandall  v.  Amador  County^  Id.  75;  Wood's  Dig.  696,  Art. 
3326,  Sec  16.)  If,  then,  such  was  the  duty  of  the  Treasurer, 
and  if  these  facts  must  exist  before  payment  of  the  warrants  can 
be  enforced,  must  not  the  coniplfiinl  contain  averments  that  the 
claims  upon  wliich  the  warrants  were  founded  were  legally  charge- 
able against  the  county,  and  that  tbey  had  been  ordered  paidi  Xo 
such  averments  can  be  found,  the  omispion  of  which  renders  the 
complaint  fatally  defective;  and  which  objections  are  of  a  nature 
to  entitle  appellant  to  raise  tiiem  lor  the  first  time  in  this  Court. 
(Prac.  Act,  Sec  46.)  If  we  say  that  the  word  allowed  is  sufiS- 
cient  to  the  Auditor  to  draw  his  warranty  then  we  fail  to  give 
meaning  to  the  phrase  **  ordered  paid,"  found  in  Wood's  Dig.  715, 
Art  8446. 

£.  McOarvey  and  John  Ourrey,  for  Bespondents. 

In  July,  1802,  judgment  was  entered  on  the  report  of  the 
referee  in  this  action.  On  the  twenty-second  of  July,  1862,  the 
defendant's  attorney  served  on  the  plaintiff's  attorney  a  notice  of 
a  m«i-ion  to  set  aside  the  report  of  the  referee  and  for  a  new  trial. 

On  the  twentyH?ixth  of  July,  1862,  d(  ifitdant's  attorney  served 
on  plaintiif^s  attorney  a  notice  that  he  bad  filed  a  statement  to  be 
used  on  said  motion,  for  the  purposes  specified  in  the  first  notice. 
This  statement  does  not  appear  to  have  been  agreed  to  by  the 
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parties,  or  settled  by  the  Court  or  referee.  Hence  it  could  not  be 
proi)erlj  regarded  as  a  statement  on  the  motion  for  a  new  trial. 
(Seaver  v.  Fitzgerald,  28  Cal.  85.)  On  the  ninth  of  December, 
1862,  a  statement  was  filed  as  alleged  by  defendant's  counsel,  and 
a  copy  served  on  the  plaintiff's  attorney  by  the  Sheriff.  A  notice 
of  appeal  to  this  Court  had  been  filed  and  served  by  defendant's 
attorney  on  plaintiff's  attorney  about  the  twenty-first  of  November, 
1862.  This  appeal  was  from  the  order  refusing  the  new  trial,  and 
ordering  the  peremptory  mandamus  to  be  issued. 

In  order  to  review  the  action  of  the  Court  below  in  denying  the 
motion  for  a  new  trial,  it  is  necessary  to  have  the  record  of  the 
case  submitted  to  the  Court  below.  The  statement  filed  in  July 
was  no  part  of  the  record  properly,  because  it  was  not  settled  or 
agreed  to.  The  statement  filed  in  December  cannot  be  considered 
as  a  statement ;  because,  first,  it  was  not  prepared  within  twenty 
days  after  the  entry  of  the  judgment  or  order  appealed  from 
(Pr.  Act,  Sec.  338) ;  second,  such  statement  does  not  contain  the 
grounds  on  which  the  defendant  intends  to  rely,  and  the  evidence 
necessary  to  explain  such  grounds ;  third,  the  statement  referring 
to  the  evidence  eK-^'-vhere  is  not  sufficient,  nor  in  accordance  with 
said  Sec.  338,  because  the  said  section  says  that  the  appellant 
shall  serve  a  copy  of  so  much  of  the  evidence  as  may  be  necessary 
upon  the  adverse  party,  to  wit:  on  the  respfrndent's  attorney  in 
this  case. 

Gbockex,  J.  delivered  tbe  opinion  of  the  Ooni*t — Kobtobt,  J. 
ooneurring. 

This  is  an  application  for  a  writ  of  m^MdamuB,  to  issue  against 
the  defendant.  Treasurer  of  the  County  of  Mendoeinoi,  to  eompel 
him  to  pay  two  certain  county  warranto.  The  case  was  sent  to  a 
referee  for  trial,  who  reported  a  judgment  in  favor  of  the  plaintiff, 
which  was  entered  accordingly,  and  from  which  the  defendant  ap^ 
peals. 

The  respondent  moves  to  strike  out  all  that  portion  of  the  record 
purporting  to  be  the  statement  on  aj)peal,  on  the  ground  that  it  is 
not  properly  aiitheaticated^  not  having,  been  agre&i  to  by  the  paj^ 
ties  or  settled  by  the  Judge  or  referee.     The  judgment  in  this  case 
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was  rendered  in  July,  1862 ;  a  motion  for  a  new  trial  was  overruled 
November  19th,  and  on  the  ninth  day  of  December  the  defendant 
filed  and  served  on  the  plaintiff  a  statement  on  appeal  from  the 
order  refusing  a  new  triaL  The  certificate  of  the  Clerk,  which  is 
dated  December  20th,  1862,  states  that  no  amended  statement  had 
been  filed. 

Sea  338  of  the  Practice  Act  provides  that  the  appellant  shall, 
within  twenty  days  after  the  entry  of  judgment  or  order  appealed 
from,  prepare  and  serve  a  statement,  and  the  respondent  may,  with- 
in five  days  thereafter,  prepare  and  serve  amendments  thereto. 
See.  339  provides  that  where  a  statement  is  made,  and  the  respond- 
ent shall  omit  to  prepare  amendments  within  the  time  above 
limited,  he  shall  be  deemed  to  have  agreed  to  the  statement  as  pro- 
posed, ^'  and  no  settlement  of  the  statement  or  certificate  thereto  by 
the  Judge  shall  be  required."  In  this  case  the  certificate  of  the 
Clerk  shows  that  the  respondent  did  not  file  any  amendments  to 
the  statement  within  the  time  limited  by  the  Practice  Act ;  he  is, 
therefore,  to  be  deemed  to  have  agreed  to  the  statement  as  filed  bv 
the  appellant)  and  no  settlement  thereof  or  certificate  by  the  Judge 
is  necessary.  The  evidence  in  the  case  was  taken  by  the  referee 
and  reported  to  the  Court,  and  consists  wholly  of  written  deposi- 
tions and  exhibits,  and  is  sufEkuently  referred  to  as  a  part  of  the 
statement  to  authorize  the  Clerk  to  incorporate  it  in  the  transcript. 
The  motion  of  the  respondent  is  therefore  denied. 

The  appellant  contends  that  the  petition  for  the  writ  does  not 
state  facts  sufScient  to  oonstitate  a  eause  of  action.  No  objectioii 
to  the  suflSciency  of  the  petition  was  taken,  either  by  demurrer  or 
answer.  The  statute  (Wood's  Dig.  716,  Art  3446)  provides,  that 
"  the  Auditor  of  every  county  may  draw  warrants  on  the  county 
treasury  for  the  payment  of  all  claims  and  demands  legally  charge- 
able against  the  county,  which  are,  according  to  law,  examined,  set- 
tled, allowed,  and  ordered  paid  by  the  Board  of  Supervisors  of  the 
county,*'  etc.  The  appellant  contends  that  the  petition  is  defective 
in  not  averring  that  the  claims  on  which  the  warrants  in  contro- 
versy were  issued  were  examined,  settled,  allowed,,  and  ordered  paid 
by  the  Board  of  Supervisors.  The  complaint  avers  that  the  County 
Auditor  drew  the  warrants,  which  are  copied  in  full  into  the  com- 
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plaint,  and  this  is  dearly  all  that  is  necessary  to  aver  in  the  petition, 
the  presumption  being  that  they  were  dnly  issued  according  to  law, 
as  it  will  not  be  presumed  that  a  public  officer  has  violated  his  duty 
in  issuing  them.  But  the  County  Treasurer  has  a  clear  right  to 
show,  in  defense  of  an  application  for  a  mandamus  against  hinii  that 
the  warrants  are  founded  upon  a  demand  not  legally  chargeable 
against  the  county,  and  upon  such  showing  the  writ  will  be  re- 
fused. (Keller  y.  Hyde,  20  Oal.  594.)  This  objection  ia  ther^ 
fore  untenable. 

Numerous  objections  are  made  to  the  findings,  on  the  ground 
that  they  are  defective  or  insufficient  Sec  187  of  the  Practice 
Act  provides  that  ^*  when  the  referee  is  to  report  the  facts,  the 
report  shall  have  the  efiFect  of  a  special  verdict"  The  referee  in 
this  case  was  not  ''  to  report  the  facte,''  but  to  try  all  the  issues^ 
both  of  law  and  fact,  and  ^  to  report  a  judgment  thereon.''  It  wa» 
not  therefore  any  part  of  the  duty  of  the  referee  to  report  findings, 
and  it  is  unnecessary  to  examine  the  objections  thereto. 

One  of  the  warrants  mentioned  in  the  petition  is  i)ayable  ^  out 
of  the  State  portion  of  the  Poll  Tax  Fund,"  and  it  is  objected  that 
the  evidence  shows  that  there  was  no  fund  known  by  that  name  in' 
the  treasury  of  the  county.  This  objection  is  not  tenable,  as  it  wa^* 
the  evident  intention  that  it  should  be  paid  out  of  the  moneys  pro-t 
vided  for  by  the  Act  of  April  18th,  1859.    (Stat  1859,  823.) 

The  record  shows  that  on  the  eighteenth  day  of  August^  1859,^ 
the  Board  of  Supervisors  of  Mendocino  County,  made  the  following 
order:  "J.  J.  Cloud,  surveying  State  road  from  Cloverdale  to 
Long  Valley,  $678.  Ordered  to  be  paid  from  the  Wagon  Boad 
Fund."  Under  this  order  the  Auditor  issued  Warrant  No.  82,  for 
$300,  payable  "  out  of  the  State  portion  of  the  Poll  Tax  Fund." 
We  think  this  variance  between  the  descriptions  of  the  fund  out  of 
which  the  warrant  was  to  be  paid,  is  not  sufficient  to  render  the 
warrant  void.  It  is  evident  that  the  Board  of  Supervisors  intended 
to  make  it  payable  out  of  the  moneys  arising  under  the  Act  of 
*1859,  and  that  those  moneys  are  sufficiently  specified  under  either 
designatioai. 

It  also  appears  that  on  the  eighteentii  day  of  August,  1859,  the 
Board  of  Supervisors  made  the  following  order:  ^'Account  allowed 
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X  J.  Cloud,  surveying  Little  Lake  and  Big  River  Eoad,  $344.20/* 
Under  this  order  the  County  Auditor  issued  Warrant  No.  30,  for 
$344.20,  payable  out  of  the  Eoad  Fund.  It  is  objected  that  this 
was  a  mere  "  allowance  "  of  the  claim,  and  that  the  County  Aud- 
itor could  not  draw  the  warrant  until  it  was  "  ordered  paid,"  aa 
required  by  the  statute.  (Wood's  Dig.  715.)  We  think  this  ob- 
jection well  taken.  The  Auditor  is  a  mere  Clerk  of  the  Board  of 
Supervisors,  and  has  no  power  or  authority  to  direct  a  demand  to 
be  paid  without  an  express  order  to  that  effect  made  by  the  board. 
Such  is  the  evident  meaning  of  the  statute.  It  authorizes  the 
County  Auditor  to  draw  his  warrant  on  the  County  Treasurer  only 
for  the  payment  of  claims  which  have  been  ordered  paid  by  the 
board.  Any  other  constructicm  would  leave  the  important  words 
**  ordered  paid  "  without  any  meaning  or  effect.  There  may  have 
been  good  reasons  why  the  board  did  not  order  this  claim  paid.  It 
is  suffii^ienty  however,  that  the  statute  has  placed  this  power  of 
ordering  the  payment  of  olaims  against  the  county  in  the  Board  of 
Supervisors,  and  not  in  the  County  Auditor, 

The  judgment  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  the  Court  below  to  render  judgment  for  the  writ  to  isau^ 
conmaanding  the  defendant  to  pay  the  warranty  liTa  82,  for  $300, 
out  of  the  County  Treasury. 


EUPLET  1^.  WELCH  el  al. 

Tbb.  eoiuitnieH<m  of  a  reserrolr  acrou  tli«  bed  of  a  raylBe,  for  th«  parpooe  of 
eollectlng  the  water  flowing  down  the  same,  to  be  need  in  irrigating  a  garden, 
or  fmlt  trees,  gives  to  the  party  eonstmctlng  the  same,  a  Tested  right  oif 
property  In  the  reserroir,  and  the  right  to  have  the  water  flow  Into  the  sama, 
of  which  he  cannot  be  divested  by  persons  oabsequentiy  entering  for  mining 
purposes;  and  a  Conrt  of  Equity  will  enjoin  miners  thus  entering,  from  Injur- 
ing the  reservoir,  or  diverting  the  water  therefrom. 

A  person  entering  npon  and  possessing  public  lands,  under  the  Possessory  Aot  of 
April  20th»  1892,  holds  the  lands  subject  to  the  right  of  any  person  to  enter 
upon  it,  and  work  the  mines  of  precious  metals  thereon.  This  right  of  th« 
miner  to  enter  upon  lands  thus  held,  is  subject  to  such  regatatlons  and  re- 
•trlctlons  as  the  Legislature  may  see  flt  to  impose ;  and  the  Act  of  April  2Stli» 
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1855,  eompelllnf  th«  mlatr  to  gite  bond*  to  the  owner  of  eropi  srowins  on 
tDch  landi,  beft>re  he  csa  aee  the  mineral  lande  on  which  crops  are  srowlng» 
If  bat  a  regulation  of  a  right  given  by  the  Aet  of  April  20th,  1862,  and  li 
not  liable  to  any  constitntional  olijectlon. 
Where  the  miner,  who  desires  to  dig  np  crops  growing  on  land  held  nnder  the 
Possessory  Act,  offers  to  giro  the  proper  bond  required  by  the  Aet  of  1855» 
sBd  tiie  owner  of  the  crops  refuses  to  receive  it,  the  miner  acquires  by  such 
offer  a  right  to  enter  and  mine  on  the  land,  and  cannot  be  treated  as  a 
trespasser.  The  miner  la  liable,  however,  for  the  damage  to.  the  growing 
crops,  caused  by  his  act,  and  If  the  owner  of  the  crops  should  demand  of 
the  miner  paym^t  of  the  damage  caused  to  the  crop,  and  the  miner  should 
icfnse  to  pay,  a  Court  of  Equity  would  restrain  him  from  further  working. 

Appxal  from  the  District  Courts  Eleyenth  Judicial  District^  EI 
Dorado  County. 

This  action  wa^  oonimenoed  on  the  thirtieth  day  of  Kovembery 
1860.  The  reservoir  of  the  plaintiff  was  constructed  across  the  led 
of  the  ravine^  and  defendants  were  digging  and  sluicing  imme- 
diately above  the  reservoir^  and  had  excavated  a  ditch,  by  which 
they  had  diverted  the  water  from  the  reservoir.  The  other  facts 
are  stated  in  the  opinion  of  the  Court 

Evme  (6  Sloss,  for  Appellants. 

The  Court  erred  in  refusing  to  order  judgment  for  plaintiff,  on 
the  complaint  and  answer.  The  answer  does  not  put  in  issue  any 
material  all^ation  of  the  complaint  An  answer  which  does  not, 
when  the  complaint  is  verified,  contain  a  specific  denial  of  each 
allegation  controverted  by  the  defendant,  is  to  be  disregarded. 
Every  material  allegation  of  the  complaint  not  specifically  contro- 
verted by  the  answer,  shall,  for  the  purposes  of  the  action,  be  taken 
as  true.  (Pr.  Act,  46,  65 ;  Dewey  v.  Bowman,  8  Cal.  149 ;  Hum- 
phreys  v.  McCaU,  9  Id.  59 ;  Burke  v.  Table  Mountain  Water  Go., 
12  Id.  403.) 

Conceding  the  correctness  of  the  proposition  laid  down  by  this 
Conrt,  in  Burdge  v.  8mi4h  (14  Cal.  383),  that  "there  is  no  pre- 
eumptian  that  the  person  who  goes  upon  mineral  land  is  a  trespass- 
er," we  insist  that  in  this  instance,  that  presumption  is  overthrown 
by  the  showing  of  the  complaint  —  that  the  defendants  had  entered 
the  plaintiff's  indosure,  had  destroyed,  were  actually  engaged  in 
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destroying,  and  declare  their  intention  to  be,  to  continue  to  destroy 
the  crops  of  the  plaintiff. 

MeCdttum  &  Upton,  for  Respondent 

We  proceed  to  notice  the  propositions  of  the  appellant,  that  the 
Conrt  erred  in  refusing  to  order  judgment  for  the  plaintiff,  on  the 
pleadings.  It  is  a  sufficient  answer  to  say,  that  defendants'  answer 
sets  up  a  distinct  affirmative  defense;  setting  up  their  offer  to  com- 
ply with  the  statute,  and  plaintiff's  refusal  to  accept  (Stat  1855, 
145),  to  which  defense  there  was  no  demurrer,  or  objection  of  any 
Id nd,  but  to  which  plaintiff  filed  his  replication,  denying  the  plea ; 
upon  which  issue  the  District  Court  found  for  the  defendants. 
That  the  defendants  had  the  right  to  enter,  as  miners,  upon  such 
land,  and  for  the  purpose  of  mining,  this  Court  has  decided  in  so 
many  cases,  that  it  is  not  regarded  as  an  open  question.     {Bwi*dge 

V.  Smith  et  al,  14  Cal.  380;  Hicks  v.  Bell,  3  Id.  227;  Barrett  v. 

Stokes,  5  Id.  39  j  h^win  v.  PhiUips,  Id.  146 ;  Conger  v.  Weaver,  6 

Id.  548.) 

Cbookeb,  J.  delivered  the  opinion  of  the  Court — Nobtok,  J. 
concurring. 

This  action  is  brought  by  the  plaintiff  to  reoover  damages  of  the 
defendants,  for  entering  upon  certain  inclosed  premises,  and  digging 
up  and  sluicing  the  same,  for  mining  purposes ;  and  for  an  in jnnc- 
tion  to  restrain  them  from  continuing  these  mining  operations. 

The  premises  are  described  in  the  complaint  as  a  field  of  t^i 
acres,  inclosed  with  a  rail  fence,  part  of  a  larger  tract  in  the  plain- 
tiff's possession,  on  which  ten  acres  were  growing  crops  of  grain, 
consisting  of  barley,  wheat,  Chile,  and  red  clover,  and  other  grasses 
of  natural  and  planted  growth.  The  plaintiff  also  avers,  that  near 
the  place  where  the  defendants  are  at  work,  he  has  a  garden  and 
fruit  trees,  and  for  the  purpose  of  irrigating  them,  he  constructed  n 
reservoir  to  receive  the  water  flowing  down  a  ravine  on  the  prem- 
ises in  question ;  and  that  the  works  of  the  defendants  will  divert 
the  water  from  the  reservoir,  and  render  it  useless  for  the  purpose 
of  irrigating  the  garden  and  fruit  trees.  It  does  not  clearly  appear 
where  the  rese^^'oir  is  located,  but  the  inference,  f r<Mn  the  mode  of 
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Btating  isy  that  the  reservoir^  and  the  garden  and  fruit  trees,  arc 
not  on  the  ten  acres.  The  plaintiff  also  avers,  that  he  has  suffered 
damages  to  the  amount  of  two  hundred  dollars,  from  these  acts 
of  the  defendants. 

The  answer  direetlj  admits  some  of  these  allegations,  and  the 
residue  are  to  be  taken  as  true,  because  the  complaint  is  verified ; 
and  the  answer  only  controverts  them  by  a  general,  instead  of  a 
speeific  denial  of  each  all^ation.    (Oivil  Pr.  Act,  48,  65.) 

But  the  answer  sets  up,  as  affirmative  matter  of  defense,  that 
the  premises  are  public  lands,  and  only  held  by  the  plaintiff  by  n 
possessory  title,  under  the  act  entitled  ^^An  Act  prescribing  the 
mode  of  Maintaining  and  Defending  Possessory  Actions  on  Public 
Lands  in  this  State,"  passed  April  20th,  1852 ;  that  they  contained 
mines  of  precious  metals;  and  that  the  defendants  entered  upon 
them  for  mining  purposes ;  and  that  before  making  such  entry  they 
offered  to  eocecute  to  the  plaintiff  their  bond  with  good  and  sufficient 
surety,  in  accordance  with  the  provisions  of  an  act  entitled  ^^  An 
Act  to  protect  Owners  of  Growing  Crops,  -Buildings,  and  other 
Improvements  in  the  Mining  Districts  of  this  State,'*  approved 
April  25th,  1855 ;  and  that  the  plaintiff  refused  to  accept  the  same ; 
and  ibej  aver  that  they  are  now  ready  and  willing  to  execute  such 
bond,  in  accordance  with  the  Statute  of  1855,  aforesaid.  These 
allegations  of  the  answer  are  also  to  be  taken  as  true,  because  they 
are  not  controverted  by  the  replication.  (Civil  Prac.  Act  Sec, 
65.)  A  judgment  was  rendered  in  favor  of  the  defendants,  from 
which  the  plaintiff  has  appealed. 

The  main  question  involved  in  this  case  is  the  validity  of  the  Act 
of  April  25th,  1856 ;  the  defendants  claiming  that,  having  com- 
plied with  the  provisions  of  that  act,  they  lawfully  entered  upon 
plaintiff's  land,  and  were  authorized  to  commit  the  acts  com- 
plained of.  The  threatened  diversion  of  water  from  plaintiff's 
reservoir  is  a  clear  violation  of  a  vested  right  of  property,  acquired 
by  the  plaintiff  by  virtue  of  his  prior  appropriation  of  the  water, 
and  of  which  he  cannot  be  divested  for  any  private  purposes  or  for 
the  benefit  of  a  few  private  individuals. 

But  the  injury  to  the  growing  crops  presents  a  different  question. 
The  Statute  of  1852  relating  to  possessory  actions,  provides  that 
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the  possession  of  public  land,  containing  mines  of  the  precious 
metals,  for  agriculture  and  grazing  purposes,  shall  not  preclude  the 
working  of  such  mines  by  any  person  desiring  to  do  so.  The  culti' 
vation  of  the  land,  and  raising  crops  of  grain  or  grass,  is  a  use  of 
the  land  purely  for  agricultural  and  grazing  purposes,  and  there- 
fore clearly  opmes  within  the  proviso  of  the  act  The  plaintiffs 
possession  of  the  land  was  subject  to  this  right  of  any  person  to  en- 
ter  upon  the  land  and  work  the  mines  of  the  precious  metals  thereon. 
This  right  of  the  miner  has  been  fully  recc^ized  by  this  Court,  but 
it  has  invariably  been  held  to  apply  only  to  the  possession  of  public 
lands  held  purely  for  agricultural  and  grazing  purposes,  and  not 
extended  beyond  them.  (6  Cal.  36,  97,  808,  395;  14  Id.  380,) 
The  Act  of  April  25th,  1855,  provides  that  whenever  any  person 
shall,  for  mining  purposes,  desire  to  occupy  or  use  rny  mineral 
lands  then  occupied  by  growing  crops,  etc,  such  person  shall  first 
give  bond  to  the  owner  of  the  growing  crop,  ete.,  that  the  obligor 
shall  pay  to  the  obligee  any  damage  sustained  by  reason  of  the 
destruction  of  the  growing  crops,  etc.,  of  the  obligee.  So  far  as 
this  act  relates  to  "growing  crops,''  such  as  are. usually  raised 
upon  lands  used  exclusively  for  agricultural  or  grazing  purposes,  it 
merely  r^ulates  a  right  previously  vested  in  the  miner,  and  to 
which  the  plaintiffs  possession  was  subject;  and  to  that  extent,  it 
is  not  liable  to  any  constitutional  objection.  The  right  reserved  to 
the  miner,  by  the  Act  of  1862,  is  subject  to  such  regulations  and 
restrictions  as  the  Legislature  may  see  fit  to  impose ;  and  the  Act 
of  1855  is  but  a  regulation  of  that  right,  requiring  a  bond  to  be 
given  before  it  can  be  exercised.  The  defendants  in  this  case, 
complied  with  the  requirements  of  the  Act  of  1855,  so  far  as  they 
could,  by  offering  to  give  the  proper  bond,  which  the  plaintiff 
refused  to  receive.  This  was  all  that  the  defendants  were  required 
to  do,  before  entering  upon  the  premises.  They  could  not  tender 
such  a  bond  as  the  act  requires,  because  the  law  requires  the  som 
to  be  fixed  by  three  disinterested  persons,  one  of  whom  was  to  be 
selected  by  the  plaintiff ;  and  this  he  refused  to  do,  by  refusing  to 
receive  any  bond.  The  entry  of  the  defendants  upon  the  land  upon 
which  the  growing  crops  were,  for  mining  purposes,  was  there- 
fore lawful,  and  cannot  properly  be  treated  as  a  trespass.    They 
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are,  however,  liable  for  the  damage  to  the  growing  crops  "eaused  bj 
their  acts;  and  if  the  plaintiff  should  demand  of  them  the  bond 
required  by  the  statute,  or  they  should  refuse  to  pay  the  damages 
thus  caused  by  them,  they  might  then  be  restrained  from  all 
further  working  or  trespassing  upon  Ae  land.  But  no  such  case 
is  presented  by  the  record  in  this  action. 

It  follows,  from  these  views,  that  the  Court  below  erred  in 
refusing  the  injimction  against  injuring  the  plaintiff's  reservoir 
or  diverting  water  therefrom* 

The  judgment  is  therefore  reversed,  and  the  cause  remanded  far 
further  proceedings.     .  . 


YAN  WINKLE  et  al.  v.  STOW  ato  0.  BL  GRIMM, 
Intsbvbnob. 

uaM  ▼.  Bcfimmd  (28  GtL  144)  afflmed. 

To  enlbree  a  Uen  oader  tbe  Act  of  May  17tb,  lSil»  for  ■ecorlnc  tko  Utns  of 

Bceliaiilcs  and  ottaen,  no  complaint  need  be  filed,  or  summons  Issued;  kot  In 

Uen  thereof  a  petition  Is  filed,  and  tbe  Clerk  tssnes  a  notice,  which  Is  published. 
Wbn  a  proceodlns  1«  commenced  to  enforce  a  Uen  onder  the  Act  of  1862,  per- 

BOBS  haylnc  a  Uen  by  mortgase  apon  the  property  vpon  which  the  Uen  la  aongbt 

to  bo  enforced,  haye  no  right  to  interyene. 

Appkai.  from  the  County  Court  of  Sacramento  Countj. 
The  facts  are  stated  in  the  opinion  of  the  Court 

Harmon  A  Hartley,  for  C.  H.  Grimm,  Intervenor  and  Ai^- 

last 

Otarge  B.  Moore,  for  Bespondents. 

Cbookbb,  J.  delivered  the  opinion  of  the  Court — Nortoit,  J. 
ooncnmng. 

This  is  a  proceeding  brought  in  a  County  Court  under  tha 
Medianics'  lien  Law,  to  enforce  a  mechanic's  Hen  upon  the  "I 
Street  Bailroad,'^  in  the  City  of  Saoramenta     C*  H.  Orimm 
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claimed  to  hold  three  mortgages  upon  the  property,  and  that  they 
were  liens  thereon  prior  to  those  of  the  mechanics  and  material 
men.  The  case  was  tried  hj  a  referee,  who  reported  findings  of 
facts,  and  a  judgment  in  favor  of  the  holders  of  the  mechanics' 
liens,  from  which  the  intervener  appeals. 

The  first  object  that  we  will  notice  is,  that  the  County  Court 
had  no  jurisdiction,  because  the  amount  of  the  lien  of  the  plaintiff 
exceeded  two  hundred  dollars,  and  therefore  the  action  should  have 
been  brought  in  the  District  Courts  which  it  is  urged  has  exclusive 
jurisdiction  of  actions  where  the  amount  exceeds  two  hundred  dol- 
lars, by  the  provisions  of  the  Constitution.  This  objection  is  not 
tenable.  This  is  not  an  action  for  the  recovery  of  a  «iun  of  money, 
but  a  special  statutory  proceeding,  in  the  nature  of  a  proceeding  in 
rem  against  the  property  alone,  to  subject  it  to  the  payment  of  the 
liens  authorized  by  the  statute ;  and  imder  it  no  personal  money 
judgment  can  be  rendered  against  the  owner  of  the  property,  but 
such  judgment  can  only  be  recovered  in  some  other  Court  of  com- 
petent jurisdiction.    {McNeil  v.  BorUmd,  28  Cal,  144,J 

The  next  point  raised  by  the  appellants  is,  that  the  action  was 
not  commenced  within  the  time  required  by  the  statute,  and  there- 
fore the  holders  of  the  mechanics'  liens  were  not  entitled  to  any 
judgment.  This  objection  is  founded  upon  the  fact  that  no  sum- 
mons was  issued  therein  against  the  defendant.  Stow,  the  owner  of 
the  road,  or  any  other  person.  Sec.  6  of  the  Mechanics'  Lien  Law 
provides,  that  no  lien  provided  for  by  the  statute  shall  bind  the 
property  "for  a  longer  period  than  six  months  after  filing  the 
same,  unless  suit  be  brought  in  a  proper  Court  within  that  time  to 
enforce  the  same."  Sec.  22  of  the  Practice  Act  provides  that, 
**  civil  actions  in  the  District  Courts  and  the  County  Courts  shall 
be  commenced  by  the  filing  of  a  complaint  with  the  Clerk  of  the 
Court  in  which  the  action  is  brought,  (md  issuing  of  a  summons 
thereon."  It  has  been  held  by  this  Court,  that  actions  under  the 
Mechanics'  Lien  Law  must  be  commenced  by  the  filing  of  the  com- 
plaint, and  the  issuing  of  the  summons  thereon,  within  the  six 
months  prescribed  by  the  statute ;  and  if  the  summons  is  not  issued 
within  the  time,  the  lien  is  lost,  even  though  the  complaint  be  filed 
within  the  time.  (FUmdreau  v.  Wkite,  18  OaL  63&;  Orem  v. 
'Jackson  Water  Co,,  10  Id.  874.) 
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Sut  these  cases  were  decided  under  statutes  very  differ^it  from 
the  one  under  which  the  present  action  was  brought  In  the  case  of 
Oreen  v.  Jackson,  the  statutes  under  which  the  lien  was  claimed, 
provided  that  the  lien  might  be  enforced  '^  by  suit  in  any  Court  of 
ccHnpetent  jurisdiction,  etc.,  and  at  the  time  of  filing  the  complaint, 
and  issuing  summons,  the  plaintiff  shall  make  publication,"  etc 
(Stat  1866,  168,  Sec  8.)  In  Flandreau  v.  White,  the  statute 
was  slightly  changed,  it  providing  that  the  liens  might  be  enforced 
''bj  suit  in  any  Court  of  competent  jurisdiction,  on  setting  forth 
in  the  complaint,"  etc ;  and  there  is  no  special  direction  about 
iBsaiog  a  summons.  (Wood's  Dig.  638,  Sec  7.)  But  the  Act  of 
1861  (Stat  1861,  496),  changes  the  character  of  the  proceedings 
entirely,  by  providing  that  the  liens  may  be  enforced  in  the  County 
Conrt,  by  any  lienholder  upon  his  filing  a  petition^  upon  the  filing 
of  which  the  Clerk  is  directed  to  issue  a  notice,  which  is  to  be  pub- 
lished as  therein  required.  The  proceeding,  un,der  this  amendment 
to  the  Lien  Law,  id  no  longer  an  action,  but  a  special  proceeding. 
No  complaint  is  filed,  or  summons  issued  under  it,  as  is  in  actions 
propa;  but  a  petition  is  filed,  and  notice  published  in  lieu  thereof. 
This  change  in  the  statute  requires  a  different  rule  of  construction 
upon  this  point;  and  we  think  it  dear  that  the  ^^  suit"  which  is 
required  to  be  brought  within  six  months  after  the  filing  of  the  lien 
in  the  Beoorder's  office,  or  the  expiration  of  the  credit,  is  properly 
'^hrougfat ''  when  the  peiUion  is  filed  and  the  notice  is  issued  by  the 
Clerk,  as  required  by  the  amendment  of  1861.  The  petition  was 
filed  and  notice  was  issued  in  this  case  within  the  time,  and  it  fol- 
lows that  this  objection  is  not  well  taken. 

It  is  urged  by  the  respondent  that  the  intervener,  having  only  a 
mortgage  lien,  and  not  claiming  any  lien  under  the  statute,  had 
no  right  to  intervene  in  the  action.  In  the  case  of  Whitney  v. 
Higgins  (10  CaL  561)  it  was  held  by  the  Court,  that  all  persons 
interested  in  the  premises,  prior  to  a  suit  brought  to  enforce  a 
mechanic's  Hen,  whether  purchasers  or  incumbrancers,  must  be 
made  parties  to  the  suit,  otherwise  their  rights  would  not  be 
affected. 

But  under  the  change  of  the  statute  this  rule  has  no  proper 
tpplicatioiL  to  the  present  form  of  proceeding.    The  **  lienholders," 
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mentioned  in  the  amendment  of  1861,  to  Sec  7,  properly  include 
only  fluch  persons  as  hold  the  kind  and  character  of  the  liens  pro- 
vided for  and  authorized  to  be  enforced  by  the  special  proceedings 
there  laid  down.  Any  other  construction  would  draw  within  the 
jurisdiction  of  the  County  Court,  in  a  special  proceeding  of  this 
kind,  the  determination  and  enforcement  of  all  kinds  of  liens  upon 
the  property,  by  mortgage,  judgment,  or  otherwise,  and  thus  a 
mortgage  might  be  substantially  foreclosed  in  those  Courts  in  such 
cases,  by  simply  making  the  holder  of  the  mortgage  a  party,  or  by 
his  coming  in  as  an. intervener.  It  is  evident  that  the  Legislature 
never  intended  to  establish  any  such  rule,  and  never  intended  to 
give  such  an  extended  significance  to  the  term  '^  lienholder.''  It  is 
true,  that  a  decree  for  the  sale  of  property  under  these  proceed- 
ings will  not  affect  the  rights  of  the  holders  of  any  other  kinds  of 
liens,  and  that  great  difficulties  must  thus  necessarily  arise  as  to  the 
rights  of  the  purchasers  under  such  decrees ;  yet  these  difficulties 
arise  from  the  fact  that  the  Legislature  has  conferred  jurisdiction 
over  a  most  important  class  of  cases,  afFecting  the  title  to  real 
estate,  upon  a  Court  of  limited  powers  and  jurisdiction,  utterly 
unable  in  consequence  thereof  to  fully  adjudicate  the  rights  and 
claims  of  different  classes  of  lienholders  or  claimants  of  the  title,  so 
that  a  sale  under  its  decree  will  not  settle  the  title,  but  often  result 
in  merely  laying  the  foundation  for  other  lawsuits.  By  transferring 
jurisdiction  of  such  cases  to  the  District  Court — a  Court  with  full 
and  ample  powers  —  these  difficulties  might  be  avoided.  That, 
however,  is  a  matter  for  the  Legislature,  and  not  for  this  Court  to 
act  upon.  It  follows,  however,  that  the  objection  of  the  respondent 
is  well  taken,  and  that  the  mortgagee,  Grinun,  had  no  ri^t  to  inter- 
vene in  the  oaae. 

Under  the  view  we  have  taken  of  this  oas^  the  judgment  of  the 
Court  below  is  correct,  and  it  is  therefore  affirmed* 

On  petition  for  rehearing,  Sawteb,  J.  delivered  the  opinion  of 
the  Court -^SAia>EBsoi!ry  C.  J«,  Shafteb,  J*.,  and  Bhobbs,  J, 
concurring. 

We  are  satisfied,  upon  examinaticn  of  the  record,  that  Grimm^ 
ihe  intervener,  had  no  right,  as  mortgagee,  to  intervene  in  the  pro- 
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feeding  In  the  Court  below^  for  the  reasons  stated  in  the  opinion  of 
Justice  Cbockeb. 
Upon  this  ground  the  petition  for  rdiearing  is  denied. 


BALDWIN  et  ai.  v.  FERKE  ef  oZ. 

Whrr  a  statement  Is  filed  and  Mrred  bf  ihm  morlnff  party,  on  motion  for  s 
D^v  trial,  Kud  amendments  thereto  are  made  by  the  opposing  party,  and  the 
oQly  settlemeat  of,  or  certificate  t'o,  the  same  was  an  indorsement  by  the  Jodga 
at  the  bottom  of  the  statement,  that  the  amendaaata  to  the  statemaHt  wsra 
allowed :  held,  that  the  statement  would  not  ba  eonsidarad  on  appeal. 

Apveai.  from  the  District  Court,  Fourteenth  Judicial  District^ 
Xerada  County. 

/.  /.  Caldwell,  for  Appellants. 

i.  C.  NUes,  for  Respondents. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Ckook^sr,  J*,  delivered  the  opinion  of  the  Court — NoBTOiiy  J. 

concurring. 

This  18  an  action  to  recover  the  poesession  of  a  quarts  ledge  In 
N'evada  County,  with  a  prayer  for  an  injunction.  The  plaintiffs 
recovered  judgment  against  the. defendants,  two  of  whom,  Baldwin 
and  Latour,  appeal  to  this  Court.  The  appeal  is  from  the  judg- 
ment, and  from  an  order  overruling  a  motion  for  a  new  trial.  The 
respondents  contend  that  the  statement  on  the  motion  for  a  new 
irial  was  never  settled,  and  cannot,  therefore,  be  considered  as  part 
of  the  record.  The  record  shows,  that  the  defendants  filed  their 
statement,  on  motion  for  a  new  trial,  November  19th,  1861 ;  that, 
on  the  twenty-third  day  of  November,  amendments  thereto  were 
ffled;  that,  on  December  2d,  the  statement  was.  submitted  to  tba 
Coort,  and  taken  under  advisement ;  and  at  the  end  of  the  original 
itatenoent  appears  the  following  clause,  signed  by  the  Judge  of  the 
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District  Cotirty  to  wit:  ''The  amendments  to  the  within  statement 
are  hereby  allowed.'^ 

The  amendments,  thus  allowed,  were  not  incorporated  into  one 
document,  as  they  should  have  been,  but  appear  in  the  transcript 
in  separate  papers ;  and  this  Court  has  repeatedly  held,  that  in  such 
case  they  do  not  constitute  such  a  statement  as  will  be  noticed  on 
appeal.  (Marlow  v.  Marsh,  9  Cal.  369 ;  People  ▼.  Edwards,  Id. 
291;  SJeittman  v.  Riley,  10  Id.  300.)  The  only  errors  assigned 
by  the  appellants  are  founded  upon  the  statement;  and  as  that  can- 
not be  noticed,  they  cannot  be  reviewed  by  this  Court. 

The  judgment  is  therefore  affirmed. 


PARSONS  V.  THE  CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO. 

TBI  set  known  aa  the  Consolidation  Act,  passed  In  1866,  released  tlie  Olfty  a&d 
Connty  of  San  Franeiieo  from  all  liability  fdr  damagea  for  Injuries  eastalned 
hf  any  person  on  Its  graded  streeta  or  public  hlghwaye.  In  coaseqaenee  of  aald 
streets  or  highways  being  oat  of  repair. 

Sec.  S4  of  said  act  is  not  unconstitutional. 

Appeal  from  the  District  Court,  Fourth  Judicial  District,  City 
and  County  of  San  Francisco^ 

The  defendant  reooyered  Judgment  in  the  Ooart  below^  snd 
plaintiff  appealed. 

Oook,  Brofimson  &  HUteU,  for  Appellant. 

John  H.  Saunders,  for  Respondent 

Cbookeb,  T.  delivered  the  opinion  of  the  Oonrt — Nobtoit^  J. 

concurring. 

This  is  an  action  brought  by  the  plaintiff  against  the  Oity  and 
County  of  San  Francisco,  to  recover  damages  for  injuries  sustained 
by  him,  caused  by  falling  down  an  embankment  on  Stockton  Street. 
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The  drfendant  sets  up  that  she  is  not  liable,  tinder  the  provisions 
of  Sec  64  of  the  act  known  as  the  Consolidation  Act  (Stat  of 
1856,  162)f  which  determines  the  liability  in  snch  cases.  Said 
section  is  as  follows: 

"If,  in  consequence  of  any  graded  street  or  public  highway 
being  out  of  repair,  and  in  a  condition  to  endanger  persons,  horses, 
or  other  animals  passing  therein,  any  person,  while  lawfully  using 
said  street  or  public  highway,  and  exercising  ordinary  care  to  avoid 
the  danger,  suffer  damages  to  his  person ;  or  if  any  horses,  animals, 
or  other  property,  being  lawfully  ridden,  driven,  or  conveyed 
throuj^  such  street  or  public  highway,  be  injured,  lost,  or  de- 
stroyed throu^  any  such  defect  therein,  no  recourse  for  the 
damage  thus  suffered  shall  be  had  against  the  City  and  County 
of  San  Prandsoo;  but  if  such  defect  in  the  street  or  public  high- 
way have  existed  for  the  period  of  twenty-four  hours  or  more,  then 
the  person  or  persons  on  whom  the  law  may  have  imposed  the  obli^ 
gation  to  repair  such  defect  in  the  street  or  public  highway,  and 
ako  the  officer  or  officers  through  whose  official  negligence  such 
defect  remained  unrepaired,  shall  be,  jointly  and  severally,  liable 
to  the  party  injured  for  the  damage  sustained/' 

The  street  in  question  was  not  a  '^ graded  street''  at  the  time  of 
the  accident,  and  the  appellant  therefore  contends  that  it  could  not 
be  ''out  of  repair,"  within  the  meaning  of  this  section.  The 
statute  reads,  **  graded  street  or  public  hi^way ; "  and  it  is  clear, 
ithat  if  it  was  not  a  graded  street,  it  was  a  puhlie  highway,  and 
therefore  it  was  within  the  statute.  The  terms  "  public  highway  ^ 
are  most  geoeral  in  their  meaning,  and  indude  all  kinds  of  thor- 
oughfares in  which  the  public  have  a  right  of  way  or  passage.  It 
dearly  includes  graded  and  ungraded,  finished  and  unfinished 
streets.  The  statute  says, ''  being  out  of  repair,  and  in  a  condition 
to  endanger  persons,"  etc  These  terms  are  not  properly  confined 
to  graded,  constructed,  or  finished  streets,  but  include  those  public 
highways  in  a  state  of  nature,  or  partially-graded  condition,  when 
they  are  in  such  a  state  as  to  endanger  persons  or  animals  passing 
therein. 

It  is  urged,  that  the  defendant  did  not  show  that  llie  embank- 
ment, or  other  defect  in  the  street  which  caused  the  injury  com- 
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plaihed  of,  hiad  existed  for  twenty-four  hours  or  more  before  the 
accident.  The  nonliability  of  the  city  does  not  depend,  under  the 
statute,  upon  any  such  fact.  The  act  exempt^  her  from  liability  in 
any  event;  but  the  liability  of  other  persons  and  public  officers, 
for  the  damages,  is  made  to  depend  upon  that  fact  It  was  not, 
therefore,  a  matter  which  the  defendant  was  in  any  way  bound  to 
plead  or  prove. 

We  do  not  think  that  this  section  is  a  violation  of  the  State  or 
National  Constitution ;  or  that  it  prevents  any  person  from  enjoying 
the  inalienable  rights  of  life  and  liberty,  or  acquiring,  possessing^ 
and  protecting  property,  or  pursuing  and  obtaining  safety  and 
happiness,  as  dedared  by  the  first  section  of  the  State  Constitution  ; 
or  that  it  has  the  effect  of  taking  the  property  of  the  plaintiff  for 
public  use  without  compensation.  The  statute,  while  relieving  tho 
city  from  liability,  affords  an  ample  remedy  against  those  whoee 
acta  or  neglig^ice  were  the  cause  of  the  injury ;  and  there  is  evi* 
dently  no  violation  of  any  constitutional  ri^t  i&  such  a  proviaion. 

The  judgment  is  affirmed. 


CREANOR  V.  NELSON. 

all  tht  proee^lngB  requlctd  by  law  have  been  taken  ta  cradeoui  luid 
for  a  pnblte  highway,  and  the  damages  to  the  owner  have  been  aaaeesed,  and 
'■'  a  warrant  drawn  by  the  Anditor  on  t9ie  Treaaarer  of  tla  county  fbr  Cbo  amonmt 
of  the  damagei  baa  been  tendered  to  tha  owner  of  tha  land,  bnt  tefanod  bar 
him,  a  Covrt  of  Rqnlty  will  not  enjoin  the  Road  Orerteer  from  tearing  down 
the  fences  and  opening  the  highway  to  the  pnblle. 
Vba  County  Jodge  who  grants  an  Injanclloa,  may  dlasol^  or  OMdlf^  tha  mm^ 
Upon  a  proper  appllcatloa^ 

Appear  from  the  Disttidt  Oourt^  Fifth  Judicial  SiMriet,  8an 
Joaquin  :€QiU)ty»  . 

Thidf  ae«8  ajr0  stated  in  the  opuitikM  <>£  the  Chttt  ^ 

H.  0.  Beaity,  tot  Appellant* 
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At  the  present  time.  Courts  interfere  to  prevent  trespass  to  real 
estate  when  the  title  is  not  disputed,  or  when,  if  disputed,  the  facta 
are  all  before  the  Court,  and  it  appears  there  is  no  just  reason  for 
disputing  the  title,  and  the  injury  will  be  continuous  or  irrepar- 
able. Formerly,  the  Courts  only  held  such  injuries  irreparable 
as  the  skill  of  man  could  not  repair ;  such  as  destruction  of  treesy 
remoying  of  beds  of  mineral,  etc.  But  the  more  modem  dedsiona 
bold  another  kind  of  injury  irreparable.  That  is  an  injury,  done  by 
a  trespasser  who  has  not  tiie  pecuniary  means  or  ability  to  repab 
the  damage  he  has  done.  This  kind  of  irreparable  injury,  is  al- 
luded to  in  many  of  the  cases  decided  by  the  Supreme  Court  of 
this  State.  (Merced  Mining  Co.  v.  Fremont,  7  Cal.  329,  880; 
Bemley  ▼•  Motmtain  Lake  Water  Co.,  18  Id.  318.) 

That  the  threatened  repetition  would  be  a  strong  reason  for  iho 
granting  of  an  injunction,  we  refer  to  the  remarks  of  Justice  Bui^ 
nett,  in  Coker  v.  Simpson  et  al.  (7  Call  841,  342). 

The  justification  turns  upon  a  single  .point  Is  it  payment  or 
compensation  for  a  man's  proper^,  to  give  a  warrant  on  an  empty 
treasury  t  The  proceedings  to  condemn  this  property  for  road  pur- 
poses seem  to  be  regular,  except  that  thiey  offer  no  payment  for  the 
property  condemned,  unless  a  warrant  on  a  treasury  without 
money  is  such.  On  this  point  the  Supreme  Court  of  this  State  haa 
repeatedly  held,  that  it  is  necessary,  when  taking  private  property 
for  public  use,  that  the  money  should  be  paid  before  or  simu]^ 
taneous  with  the  taking;  or,  if  not  so  paid,  that  the  fund  shall  be 
provided,  so  as  to  pay  as  soon  as  the  rights  of  the  party  deprived 
arB  determined  by  a  Court  of  competent  jurisdiction.  (McCam  ▼» 
Siena  CinmUy,  7  Cal.  124;  McCauUy  v.  WeUer,  12  Id.  628,  631.) 

Brawn  <t  Graves,  for  Bespondent» 

Cbocksb,  J.  delivered  the  opinion  of  the  Court — Nobtow,  JT, 
concurring. 

This  ia  an  appeal  from  aa  order  dissolving  an  injunction.  The 
eomplaint  alleges  that  the  defendant  had  entered  upon  the  plaint- 
iffs land,  tonj  down  the  fences,  and  threatened  to  continue  these 
acts.    The  County  Judge  granted  an  injunction  upon  the  com- 

Vou  XZIII«— 80 
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plaint  alone.  The  defendant  filed  an  answer  justifying  the 
alleged  trespass,  on  the  ground  that  the  land  in  question  was  a  pub- 
lic highway;  that  he  was  Road  Overseer,  and  that  he  entered  on 
the  land  as  such  Road  Overseer,  to  open  the  highway — but  did 
not  aver  that  the  money  had  been  paid  to  the  plaintiff  as  a  com- 
pensation for  the  land  taken.  Upon  this  answer  the  County 
Judge  who  granted  the  injunction  dissolved  the  same  on  motion 
of  the  defendant  It  appears  that  the  County  Judge  dissolved 
the  injunction  upon  two  grounds:  Ist  That  the  complaint  was 
insufficient  to  authorize  the  injunction;  2d.  The  defendant's 
answer  showed  that  the  injunction  ought  not  to  be  continued. 

The  answer  alleges  that  the  road  in  question  was  duly  declared 
a  public  hi^way  by  the  proper  authorities,  all  the  steps  required 
by  law  having  been  taken,  and  that  he  was  duly  ordered  by  the 
Board  of  Supervisors  to  open  the  road  as  surveyed  and  marked 
out,  and  cause  the  same  to  be  kept  open  to  the  public;  that  the 
damages  to  plaintiff's  land  were  duly  assessed  at  five  hundred  dol- 
lars; that  the  Board  of  Supervisors  had  ordered  that  said  sum 
be  paid  to  the  plaintiff  from  the  General  Fund  of  the  county,  and 
ordered  the  County  Auditor  to  draw  his  warrant  therefor  on  the 
Coimty  Treasurer,  which  was  done;  and  before  defendant  entered 
on  the  land,  said  warrant  had  been  duly  tendered  to  the  plaintiff, 
which  he  refused  to  accept;  and  the  warrant  is  still  ready  to  be 
delivered  to  the  plaintiff  on  demand. 

The  granting  of  injunctions  is  an  equitable  proceeding,  and  the 
parQr  seeking  this  peculiar  equitable  relief  should  show  that  he  has 
a  ri^t  under  all  the  circumstances  to  this  extraordinary  writ  In 
a  case  like  the  present  it  must  appear,  that  he  will  suffer  ^*  great 
or  irreparable  injury  "  if  the  defendant  is  suffered  to  continue  the 
acts  complained  of;  it  must  also  appear,  that  the  plaintiff  is  not 
in  default  in  the  matter. 

Under  the  circumstances  of  this  case,  it  is  clear  that  the  plaintiff 
will  not  suffer  any  injury  whatever  by  the  acts  of  the  defendant. 
The  land  has  been  duly  condemned  to  public  use  for  the  purposes 
of  a  public  highway.  The  amount  the  plaintiff  is  entitled  t6  as  a 
compensation  for  his  land  thus  taken  for  public  use  has  been  duly 
ascertained  according  to  law,  and  the  public  officers  have  issued 
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the  proper  warrant  to  the  plaintiff,  which  is  the  only  mode  pre- 
§cribed  by  law  by  which  the  money  can  be  drawn  from  the  public 
treasury,  and  the  proper  mode  by  which  this  compensation  is  pay- 
able to  the  plaintiff  nnder  the  provisions  of  the  statute.  His  re- 
fusal to  receive  the  warrant  and  draw  the  money  is  his  own  f  axdt, 
and  affords  him  no  just  groimd  for  saying  that  he  has  received  no 
compensation,  or  a  proper  foundation  for  the  writ  of  injunction. 
When  he  asks  eqnity,  he  must  show  that  he  is  not  in  fault.  (Har- 
per V.  Bichardstm,  22  OaL  261.) 

In  the  case  of  Brace  v.  The  Delaware  and  Hudson  Canal  Oom- 
pony  (19  Barb.  871),  the  defendants^  in  enlarging  their  canal  — 
which  they  had  a  le^  right  to  do — raised  by  a  dam  the  waters  of 
a  creek  on  which  the  plaintiff  had  a  mill,  which  was  injured  there- 
by: held  J  that  the  remedy  for  the  injury  was  by  an  action  for 
damages,  or  by  proceedings  nnder  the  statute  for  the  appraisal  and 
payment  of  the  damages,  and  not  by  an  injunction  to  restrain  the 
act;  that  it  is  not  every  case,  even  of  a  clear  violation  of  the  plain- 
tiffs  rights,  that  entitles  him  to  an  injunction  to  restrain  such  vio- 
lation«  He  must  first  show  clearly  that  the  act  its^  is  iUegaL  To 
authorize  a  temporary  injunction,  it  must  appear  the  act  sought  to 
be  restrained  is  unlawful  So,  it  has  been  held  that  an  act  done 
under  a  lawful  authority,  if  done  in  a  proper  manner,  will  not  sub- 
ject the  party  doing  it  to  an  action  for  the  consequences,  whatever 
they  may  be.  (Radclijf  v.  Brooklyn,  4  Com.  196.)  •  So,  where 
a  party,  whose  land  has  been  taken  by  a  railroad  company,  might 
have  insisted  on  receiving  a  compensation  at  the  time,  but  neglected 
to  do  so,  and  forbears  to  assert  his  ri^t  until  after  the  road  is  com- 
pleted — and  when  an  interruption  of  its  business  would  be  serionsly 
injurious  —  an  injunction  should  not  be  granted;  at  least,  not  until 
all  ordinary  means  for  obtaining  an  indemnity  have  failed.  (Heniz 
T.  Long  Island  B.  B.  Co.,  13  Barb.  647. )  Where  an  authority  about 
to  be  exercised  by  a  municipal  corporation,  is  of  a  public  nature, 
and  for  the  interests,  necessities,  and  conveniences  of  the  public  — 
and  is  lawful  in  its  diaracter — all  private  rights  and  interests  are, 
to  a  certain  extent,  subordinate  to  it  (Ely  v.  City  of  Bochrster, 
26  Barb.  138.)  We  cite  these  authorities  to  show  that  the  grant- 
ing or  continuance  of  an  injunction  in  cases  like  this,  where  tne 
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public  intereets  are  involved,  is  not  a  matter  of  absolute  right,  but 
to  be  determined  by  a  oonsideration  of  all  the  equities  of  the  ca^e. 

It  is  also  urged,  that  although  the  County  Judge  had  power  to 
grant  the  injunction,  he  had  no  power  to  dissolve  it — and,  there- 
fore, the  order  dissolving  it  is  void.  Sec  111  of  the  Practice  Act 
authorizes  a  County  Judge  to  grant  the  order,  or  writ,  and  his 
right  to  act  under  this  section  has  been  sustained  by  this  Court 
(Thompson  y.  WUlmrns,  6  Cal.  88;  Crandall  v.  Woods,  Id.  449.) 
Sec  118  of  the  Practice  Act  provides  that,  ^^  if  an  injunction  has 
been  granted  without  notice,  the  defendant,  at  any  time  before  the 
trial,  may  apply,  upon  reasonable  notice,  to  the  Judge  who  granted 
the  injunction,*  or  to  the  Court  in  which  the  action  is  brought,  to 
dissolve  or  modify  the  same/'  Under  this  statute,  the  County 
Judge,  who  has  granted  the  injunction,  may  dissolve  or  modify  it, 
upon  a  proper  application;  and  the  same  reasons  which  sustain  the 
power  to  grant,  apply  equally  to  the  power  to  dissolve  and  modify. 
We  see  no  valid  oonstitutional  objection  to  his  exeroising  the  pow- 
ers vested  in  him  by  these  sectionSt 

The  order  is  affirmed. 


WARD  t;.  PRESTON. 

Tbm  deelftrttfont  of  ta  agent,  while  aetlng  at  sneta,  made  In  and  alwiit  matten 
coanected  with  and  In  the  aeope  of  hla  acency,  are  adnlaelhle  la  eHdence  agalut 
the  prinelpal. 

When,  In  the  conne  of  a  trial,  Irreleyant  testimony  Is  offered  by  one  party,  and 
objected  to  by  the  other,  and  admitted  by  the  Conrt  end  the  Coort  afterwards 
strikes  ont  the  testimony,  and  dlreeta  the  Jury  to  disregard  lt»  the  error  te  ad- 
mitting the  erldenea  te  ewad,  and  affords  so  valid  grooad  for  reTaratiif  the 
Jndgment* 

Appsal  from  the  District  Court,  Fifteenth  Judicial  District, 
Tehama  County. 

One  Smith  recorered  a  judgment  against  ITretzer  and  F.  Crosby, 
partners  in  trade,  for  seven  hundred  and  forty-one  dollars  and  six- 
teen cents,  and  costs;  and  on  the  ninth  day  of  January,  1861,  as- 
signed the  judgment  to  plaintiff,  Ward,  and  on  the  same  day  an 


SUPKiytfE  OOUKT  — OCTOBER  TERM,  1863.     469 

Ward  •.  Preitoo. 

ezecntion  was  issued  on  the  judgment^  by  yirtue  of  which  the 
Sheriff  levied  on  and  sold  the  hogs  in  controversy.  Kretzer  & 
Crosby  were  the  owners  of  the  hogs,  when  levied  on.  At  the  time 
of  the  sale  by  the  Sheriff,  Ward  was  absent  in  Mendocino  County, 
and  Lewis  Crosby  bid  in  the  property  for  Ward*  When  Ward  re- 
tinned  he  satisfied  the  judgment,  and  directed  the  Sheriff  to  call 
on  Crosby  for  some  six  l^undred  dollars,  being  the  amount  of  the 
purchase  more  than  the  judgment.  The  defense  was,  that  Ward 
never  owned  the  hogs,  but  that  they  were  purchased  in  his  name  by 
Crosby,  who  was  the  real  owner.  The  other  facts  are  stated  in  the 
opinion  of  the  Court. 

W.  E.  Rhodes,  for  Appellant  - 

Injury  will  be  presumed,  where  error  is  apparent.  Every  error 
in  the  Court  below,  in  rejecting,  and  much  more  in  admitting  evi- 
dence, is,  prima  fade,  an  injifry ;  and  it  rests  with  the  other  party, 
clearly,  to  show  that  no  hurt  would  have  been,  or  was  done,  by  the 
error.    {Jackson  v.  Feather  River  Water  Co.,  14  Cal.  26.) 

The  declaration,  or  admission,  of  a  person  competent  to  be  a  wit- 
ness, and  who  is  net  shown  to  have  acted  on  behalf  of  the  adverse 
party,  cannot  be  proved,  even  though,  when  subpenaed,  he  absents 
himself  from  the  triaL  {Woodward  v.  Paine,  15  Johns.  498.)  A 
party  who  can  call  a  witness  cannot  give  evidence  of  his  declara- 
tiona.  {Alexander  ▼.  Maker,  11  Johns.  185 ;  Bristol  v.  Dorr,  12 
Wend.  142.) 

It  was  error  to  admit  the  pai)ers  in  the  case  of  Belts  v.  Crosby  S 
Chapman,  But  it  may  be  argued  that  the  Court,  on  motion,  strudc 
oat  the  evidence.  The  answer  to  this  is  apparent  It  is  the  prov- 
ince of  the  Judge  to  control  the  admissibility  of  evidence ;  and  Ke 
has  no  right  to  permit  evidence  to  go  before  a  jury,  unless  its  rele- 
vancy and  oompelency  be  first  shown.  In  most  cases,  it  is  impos- 
sible to  erase  from  the  minds  of  a  jury,  the  effect  produced  by  in- 
competent proof,  even  though  the  Judge  should  instruct  the  jury  to 
disregard  it.  The  safest  rule  in  cases  of  written  proof,  is  to  allow 
the  instrument  to  be  proven,  and  afterwards,  on  showing  by  other 
proof  its  relevancy,  then  to  introduce  it,  and  not  till  then.  {Ma- 
tesTT.  Brown,  1  CaL  224;  1  Orahain  <m  New  Trials,  240.) 
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W,  H.  Long,  for  Reepondent 

Ceockeb,  J.  delivered  the  opinion  of  the  Court — Nobtof,  i. 

concurring. 

This  is  an  action  to  recover  the  possession  of  two  hundred  and 
fifty  hogSb  The  plaintiff  claimed  the  property,  as  purchaser  at  a 
Sheriff's  sale,  on  an  execution  issued  on  a  judgment  owned  by  him, 
in  which  L.  Crosby  and  another  were  defendants,  and  which  were 
levied  upon  as  the  properly  of  Crosby.  It  seems  that  the  plaintiff 
requested  Crosby,  after  the  sale,  to  look  after  the  hogs,  and  to  make 
a  ocmtract  with  some  one  to  fatten  them.  He  made  an  arrangement 
witii  one  Gill,  and  directed  him  to  go  to  the  plaintiff  to  make  the 
bargain,  which  he  did,  and  the  plaintiff  entered  into  a  contract  with 
Gill  for  the  latter  to  fatten  and  ;market  the  hogs ;  that  is,  after  fat- 
tening them,  to  sell  them  in  the  market  to  the  best  advantage ;  and 
they  were  to  divide  the  proceeds  equally  between  them.  Gill  took 
poBseesion  under  this  agreement,  and  soon  after  sold  them  to  the 
defendant  The  defendant  recovered  judgment^  from  which  the 
plaintiff  appeals. 

At  the  trial,  a  witnejss  was  asked  whether  Crosby  ever  offered  to 
sen  the  property,  and  what  Crosby  said  when  applied  to  to  remove 
the  hogs  ?  The  permission  to  ask  these  questions,  is  assigned  for  er- 
ror. It  seems  that  after  the  purchase  at  Sheriff's  sale,  Crosby,  at 
the  request  of  plaintiff,  took  charge  of  the  hogs,  and  was  authorized, 
to  some  extent,  to  act  as  agent  for  the  plaintiff;  and  as  such,  his 
acts  and  statements  connected  therewith  while  thus  acting  as  agent, 
were  admissible  as  evidence.  But  even  if  they  had  not  been  strictly 
admissible,  they  could  not  have  operated  as  a  material  injury  to  the 
plaintiff,  nor  would  the  error  be  such  as  to  justify  us  in  reversing 
the  judgment. 

It  appears  that  one  Betts  recovered  a  judgment  against  Crosby 
and  one  Chapman,  issued  an  execution,  and  procured  an  order  for 
the  examination  of  Gill,  under  Sec  241  of  the  Practice  Act,  to  tes- 
tify as  to  any  property  he  might  have  in  his  hands,  belonging  to 
Crosby.  Gill  appeared,  and  stated  that  he  had  sold  certain  hogs, 
belonging  to  Crosby  &  Preston,  and  had  five  hundred  dollars  of  the 
money  in  his  hands.    Thereupon,  the  Court  ordered  Gill  to  pay  this 
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money  to  the  Sheriff,  to  be  applied  on  the  execution.  At  the  trial 
of  this  case,  the  Court  permitted  the  defendant  to  introduce  the 
record  of  theae  proceedings  in  evidence,  and  this  is  assigned  for 
error.  This  evidence  was  clearly  irrelevant  to  the  matters  in  issue 
in  this  case,  and  not  competent  to  be  used  against  the  plaintiff.  He 
was  not  a  parly  to  those  proceedings,  had  no  notice  thereof,  and 
ihej  cannot  be  held  to  bind  or  affect  him  in  any  way.  But  the 
Court  afterwards  struck  out  the  evidence,  and  directed  the  jury  to 
disregard  it.  The  Court  may  have  admitted  it  under  the  supposi- 
tion that  the  defendant  would  show,  that  in  some  way,  the  plaintiff 
was  bound  thereby,  but  finding  that  was  not  done,  ordered  it  strick- 
en out.  Under  these  circumstances,  the  error  in  admitting  the  evi- 
dence, was  cured  by  this  act  of  the  Courts  and  it  affords  no  valici 
^ound  for  reversing  the  judgment 

At  the  trial,  the  Court  gave  the  jury  the  following  instructions, 
to  which  the  plaintiff  excepted,  and  now  assigns  for  error:  ^'  You., 
gientlemen  of  the  jury,  are  to  try  in  this  cause  two  principal  ques- 
tions:  First,  Did  this  property  belong  to  Loomis  Ward  at  all  t  and, 
siecond,  if  it  ever  did,  did  he  authorize  the  man,  James  Gill,  to  sell 
the  same  to  defendant)  In  the  first  inquiry,  you  can  investigate* 
the  question — Was  not  L.  Crosby  the  owner  of  the  property  ?  and, 
if  80,  you  need  not  go  any  further ;  for  if  L.  Crosby  was  the  owner, 
the  plaintiff  has  no  right  to  complain,  and  cannot  maintain  this 
action.  In  order  to  ascertain  whether  L.  Crosby  was  or  was  not 
the  owner,  the  jury  can  take  into  consideration  all  the  circxmi- 
stances  attending  the  sale  by  the  Sheriff;  the  care  and  control  of 
the  hogs  taken  by  Crosby,  if  any;  the  offer  by  him  to  sell  them  to 
Jajnea  and  others;  and  the  conversation  of  witness  Bell  witli 
plaintiff.  Ward.  This  conversation  is  not  admitted,  to  show  an 
estoppel  as  against  Ward,  for  such  is  not  the  effect  of  it,  but  it  is 
admitted,  with  other  testimony,  to  contradict  or  disprove  Ward's 
claims  of  property  in  the  hogs/*  We  see  no  valid  objection  to 
these  instructions.  It  drew  the  attention  of  the  jury  to  the  main 
questions  of  fact  they  were  called  upon  to  decide,  and  they  violate 
no  rule  of  law.     The  defendant  clearly  was  not  injured  by  them. 

The  judgment  is  affirmed. 
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lEVINE  t;.  MoKEON. 

BacnoK  14  of  the  general  Corporation  Law  of  April  22d,  1860,  maldng  the 
director!  of  a  corporation  jointly  and  sererally  liable  for  the  ezceea  of  the 
debta  of  the  corporation,  over  and  above  the  amount  of  capital  atocdi  aetnally 
paid  In,  being  a  atatate  creating  a  forfeiture,  or  Impoalng  a  panalty,  la  to  be 
Btrletly  construed. 

Tho  parties  to  a  deed  are  not  estopped  by  the  conslderatloB  expressed  In  It,  tnm 
showing  what  the  real  consideration  was. 

In  an  action  brought  against  one  of  the  directors  of  a  corporation,  under  See.  1^ 
aboTe  referred  to»  It  is  necessary  for  the  plaintiff  to  prove  that  defendant  was 
a  director  when  the  debt  was  created,  and  was  present  at  the  meeting  of  tbm 
board  when  the  same  was  passed  upon. 

Apfbat,  from  the  District  Court,  Sixteenth  Judicial  DiBtrioty 
Calaveras  County. 

The  plaintiflF,  in  this  case,  was  a  judgment  creditor  of  the  corpo- 
ration. The  corporation  had  not  been  dissolved  before  the  com- 
mencement of  this  action,  by  any  proceeding  under  the  statute; 
but  its  property  had  all  been  sold  under  execution  about  two  years 
before  the  commencement  of  this  action,  and  from  that  time  it  had 
ceased  to  hold  meetings,  elect  officers,  or  perform  any  act  in  its 
corporate  capacity.  The  Court^  in  its  opinion,  has  not  found  it 
necessary  to  pass  upon  the  question  of  its  dissolution ;  but  as  the 
brief  of  appellant's  counsel  discusses  the  question^  some  portion  of 
it  is  inserted. 

John  O.  Hyer,  for  Appellant. 

It  is  one  of  the  most  patent  rules  of  interpretation,  one  too  patent 
to  need  fortification  with  authorities,  that  when  a  statute  makes  a 
certain  class  of  persons  liable,  imder  a  given  state  of  facts,  and  then 
states  certain  exceptions  to  the  general  rule,  that  a  person  who  is 
prima  facie  liable  as  within  the  rule,  if  he  desires  to  show  that  he 
is  within  the  exception,  must  allege  and  prove  such  facts  as  will 
bring  him  within  it.  The  only  question  upon  which  there  can  be 
any  doubt,  is  as  to  the  dissolution  of  the  corporation.  But  under 
the  state  of  facts  shown :  the  property  of  the  corporation  being  all 
sold  out  in  1859  at  forced  sale,  they  have  held  no  election  of  offi- 
cers or  trustees  since  June,  1858;  have  performed  no  corporate 
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act,  done  nothing  whatever  since  September,  1858 ;  have  been  re- 
garded and  have  themselves  regarded  the  coropration  as  dissolved, 
and  treated  it  so.  We  contend  that  it  makes  no  difference  whether 
there  had  been  any  actual  f orm^  dissolution  of  the  corporation  or 
not;  that  the  contingency  has  happened  upon  which,  in  the  contem- 
plation of  the  statute,  the  liability  of  the  trustees  to  the  creditors 
of  the  corporation  should  attach,  for  the  excess  of  the  debts  of  the 
corporation  above  the  amount  of  the  capital  stock  actually  paid  in. 
In  Angell  &  Ames .  on  Corporations,  Chap.  "  Dissolutions,''  etc, 
740-741,  3d  Ed.,  the  following  argument  is  used :  "  But  if  a  corpo- 
ration suffer  acts  to  be  done  which  destroy  the  end  and  objects  for 
which  it  was  instituted,  it  is  equivalent  to  a  surrender  of  its  rights. 
This  doctrine  has  been  maintained  and  applied  by  the  Courts  of 
Xew  York,  in  the  construction  of  the  statute  of  that  State  oonoem- 
ing  manufacturing  corporations,  which  provides  that  for  all  debts 
due  and  owing  by  the  company  at  the  time  of  its  dissolution,  the 
persons  then  composing  such  company  shall  be  held  individually 
lesponsible  to  the  extent  of  their  respective  shares  of  stock,  and  no 
further.  Under  this  statute,  if  a  corporation  being  indebted,  suf* 
fer  all  its  property  to  be  sacrificed,  and  the  trustees  actually  relin- 
quish their  trust,  and  omit  the  annual  elections,  and  do  no  one  act 
manifesting  an  intention  to  resume  their  corporate  functions,  the 
Courts  may,  for  the  sake  of  remedy  against  individual  members, 
and  in  favor  of  creditors,  presume  a  virtual  surrender  of  the  corpo- 
rate ri^ts,  and  a  dissolution  of  the  corporation.  And  an  election 
of  trustees,  made  after  insolvency  of  the  company,  for  the  mere 
purpose  of  keeping  it  in  existence,  will  not  prevent  such  dissolu- 
tioL  In  these  cases,  the  Courts  of  New  York-  did  not  decide  that 
die  companies  had  lost  all  their  rights ;  but,  that  even  if  they  had  a 
right  to  reorganize  themselves,  the  case  had  happened  in  which, 
with  r^ard  to  their  creditors;  they  were  dissolved.*' 

In  this  case,  the  same  doctrine  is  sought  to  be  applied  (that  is, 
<Bi  the  hypothesis  that  the  corporation  is  not  dissolved)  to  enforce 
the  statutory  liability  of  the  trustees,  as  was  applied  in  New  York 
(see  the  cases  cited  in  notes  to  the  above  quotations)  to  the  liabili- 
ties of  stockholders  upon  dissolution.  That  the  doctrine  there  laid 
down  ifl  oonract  in  principle^  will  appear  from  the  consideration, 
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that  if  it  were  not  so,  a  set  of  trustees  could  mn  a  oorporation  into 
debt  far  above  the  amount  of  capital  stock  paid  in — the  statutory 
limit  of  their  capacity  to  contract — and  then  by  keeping  up  a 
show  of  corporate  existence,  prevent  the  attachment  of  the  personal 
and  individual  liability.  The  law  favors  no  such  factitious  the- 
ories. It  says,  in  the  event  of  dissolution,  the  trustees  shall  be 
liable  for  the  excess  of  debts  above  the  amount  of  capital  stock 
actually  paid  in. 

Dudley  &  Adams ^  for  Respondents. 

[No  brief  on  file.] 

Cbockeb,  J.  delivered  the  opinion  of  the  Court — Nosrov,  ?• 
concurring.    • 

This  is  an  action  brought  by  the  plaintiff,  as  a  creditor  of  a  cor- 
poration called  "The  Murray  Greek  Quartz  Mining  Company," 
against  the  defendant  as  trustee  of  said  company,  on  the  ground 
that  the  debts  of  the  company  exceeded  its  capital  stock  actually 
paid  in.  The  case  was  tried  by  a  jury,  who  found  for  the  defend- 
ant, and  from  the  judgment  raidered  tiiereon  the  plaintiff  appeals. 

This  action  is  founded  upon  Sec  14  of  the  general  Corporation 
Law  of  April  22d,  1850  (Wood's  Dig.  116),  which  is  as  follows: 
^'  The  total  amount  of  the  debts  which  any  incorporate  company 
shall  owe,  shall  not  at  any  time  exceed  the  amoimt  of  the  capital 
stock  actually  paid  in;  and  in  case  of  any  excess,  the  directors, 
under  whose  administration  the  same  may  have  happened,  except 
those  who  may  have  caused  their  dissent  therefrom  to  be  entered 
at  large  on  the  minutes  of  the  said  directors  at  the  time,  and  except 
those  who  were  not  present  when  the  same  did  happen,  shall,  in 
their  individual  and  private  capacities,  jointly  and  severally,  bo 
liable  for  such  excess  to  the  said  corporation ;  and  in  the  event  of  its 
dissolution,  to  any  of  the  creditors  thereof,  to  thie  full  amount  of 
such  excess,  with  legal  interest  from  the  time  such  liability  accrued ; 
and  no  statute  of  limitation  shall  be  a  bar  to  any  suit  against  suoh 
directors  for  any  sum  of  money  for  which  they  are  made  liable  by 
this  section.  This  statute  provides  for  making  one  person  individ- 
ually liable  for  the  debts  of  another,  and  prescribes  how  and  under 
what  oironmstanoes  he  shall  be  held  thus  liable.    Like  other 
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utes  which  create  a  forfeiture  or  impose  a  penalty,  it  is  to  be 
striclJy  oonstnied;  and  every  intendment  and  presiunptlon  is  in 
favor  of  the  defendant  in  such  caaea.  He  is  to  be  held  liable  only 
on  full  and  strict  proof  of  all  the  facts  by  the  statute  made  essential 
to  create  the  liabUil^. 

The  evidence  as  to  the  '^  amount  of  capital  stock  paid  in ''  was 
that  a  quartz  null  and  lode  was  put  in,  worth  from  $6,000  to 
$8,000,  and  that  McKeon  put  in  $1,095,  and  that  the  debts  of  the 
company,  when  it  ceased  to  do  business,  amounted  to  $9,084. 
These  facts  would  not  be  sufficient  to  show  that  the  debts  ex- 
ceeded the  amount  of  the  capital  paid  in.  There  is  no  evidence 
tibat  this  was  all  the  capital  stock  paid  in,  and  that  fact  is  not  to  be 
presumed.  But  it  is  urged  that  as  the  deed  from  the  former 
owners  of  the  mill  and  lode  to  the  corporation  expressed  a  consid- 
eration of  only  twelve  dollars,  therefore  that  is  to  be  considered 
&e  amount  paid  in,  instead  of  the  real  value  of  the  property.  We 
do  not  agree  with  the  appellant  on  this  point*  The  grantors  in  that 
deed  were  the  members  of  the  new  corporation,  and  they  evidently 
did  not  deem  it  important  to  insert  the  full  value  of  the  property 
as  the  consideration*  The  real  consideration  of  a  conveyance 
of  property  may  always  be  inquired  into,  and  the  parties  are  not 
estopped  by  the  deed  from  showing  it  The  value  of  the  property 
thns  conveyed  was  to  be  deemed  as  so  much  '^  capital  stock  actu- 
ally paid  in." 

It  was  necessary  for  the  plaintiff  to  prove  also  that  these  debts 
vere  contracted  under  the  administration  of  the  defendant,  as  one 
of  the  directors  or  trustees  of  the  corporation,  and  that  he  was 
^present  when  the  same  did  happen;''  for  ^^  those  who  were  not 
present  when  the  same  did  happen  **  are  expressly  excepted  from 
the  liability  imposed  by  the  statute.  In  this  case,  there  was  no 
evidence  whatever  upon  this  material  point.  The  verdict  of  the 
jury  was  therefore  clearly  in  accordance  vdth  the  law  and  evi- 
dence. 

The  judgment  is  therefore  affirmedL 
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IN  THE  MATTER  OF  THE  ESTATE  OF  PACHEOO. 

WBSif  letters  of  admlnistratloa  haye  been  granted  to  any  other  person  fhMM  thm 
inrvlylDg  husband  or  wife,  the  ehlld,  father,  mother,  or  brother  of  the  tntestata, 
and  either  of  the  persons  occupying  that  relation  to  the  deceased,  ptsaeat  a 
petition  to  the  Probate  Court  to  hare  the  letters  of  administration  rsToked, 
and  to  be  appointed  in  place  of  the  incumbent,  it  is  the  duty  of  the  Probate 
Court  to  make  the  revocation,  and  appoint  the  petitioner,  if  he  or  she  be  com- 
petent to  perform  the  duties  of  the  trust. 

The  word  "competent;**  as  used  In  the  sixty-ninth  section  of  the  Prdbftte  Act, 
and  applied  to  a  sorrlylng  husband,  or  wife,  child,  father,  mother,  or  brother, 
means,  not  addicted  to  drunkenness,  not  Imprudent,  or  wanting  la  intergritj 
or  understanding. 

Apfsal  from  the  Probate  Court,  Santa  Clara  Coimlj. 
The  facts  are  stated  in  the  opinion  of  the  ConrL 
Chase  and  Brown,  for  Appellants. 

Appellants  submit  that,  as  against  the  whole  world  beside,  tbegr 
have  an  absolute,  unqualified,  personal,  statute  right  to  have  the 
appointment  of  respondents  revoked. 

Probate  Act,  Sec.  62,  prescribes  this  absolute  right,  and  the 
order  of  priority  in  cases  of  estates  of  intestates.  Sec.  97  makes 
the  same  right  and  priority  applicable  to  cases  of  estates  devised, 
and  where  testamentary  administration  is  sought  *  Sec.  67  grants 
the  right  of  revocation,  by  petition,  of  letters  granted  to  one  not  a 
relative.  Such  is  the  case  at  bar.  Sec.  68  provides  for  issuanos 
of  citation  to  administrator  to  appear  and  answer  such  petition. 
Sec.  69  provides,  that  if  the  prior  right  of  applicant  be  establishedp 
and  he  or  she  be  not  incompetent,  the  former  letters  *^  shall  be 
revoked,"  and  letters  issued  to  applicant  Sec.  70  provides  for 
the  assertion  of  the  prior  right  generally,  even  as  against  an  ad- 
ministrator who  is  a  relative,  but  has  only  a  secondary  right. 

As  to  the  foregoing  provisions,  it  is  submitted  that  they  ere 
expressed,  each  of  them,  in  language  too  plain  to  warrant  any 
attempt  to  construe  or  interpret  them  out  of  the  natural  import  of 
the  language  used. 

Appellants  have,  alike,  absolute,  unqualified,  personal,  statute 
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rij^t  to  have  their  nominees,  in  their  petition  named,  appointed  to 
administer  upon  said  estate. 

in  the  matter  of  this  last  proposition,  the  Probate  Court  had 
no  discretion  to  exercise,  save  only  in  determining:  first,  whether 
the  nominees,  .or  either  of  them,  were  subject  to  statute  disqualifi* 
catbns,  as  enumerated  in  Probate  Act,  Sec  55 ;  second,  whether, 
in  the  case  before  him,  the  nominees  were  ^'  equally  entitled  "  with 
odiers.  (Prob.  Act,  Sec.  64.)  Sec  66  provides,  that  one  or 
more  competent  persons,  thou^  not  legally  entitled,  may  be  ap- 
pointed at  request  of  those  who  are  legally  entitled.  {Kirtlan'$ 
Estate,  16  CaL  168.) 

The  statute  grounds  are  the  only  grounds  of  disqualification, 
as  against  an  applicant  legally  entitled,  or  entitled  by  request  of 
(me  legally  entitled.  (Ooope  v.  Lowerxe,  1  Barb.  Ch.  45 ;  Harris 
gony.  MeMahan,  1  Brad.  Sur.  283.) 

Where  the  applicants  are  equal  in  ri^t,  and  not  subject  to 
statute  disqualifications,  then  the  majority  of  those  in  equal  right, 
ceteris  paribus,  controls  the  minority,  though  the  latter  be  in  the 
same  order  of  ri^t  {Peters  r.  PvbUe  Administrator,  1  BnuL 
Snr.  207.) 

Pratt  &  Clarke,  iot  Bespondent 

Under  the  provisions  of  our  Probate  Act,  executors  or  adminir 
trators  nuy  be  removed  for  the  following  causes: 

1.  Por  failing  to  render  an  exhibit,  when  required  so  to  do  by 
Oie  Court     (Prob.  Act,  Sec  227.) 

2.  Por  neglecting  to  give  additional  security,  or  file  new  bond, 
when  so  required  by  order  of  the  Probate  Court     (Sec  81.) 

3.  For  fraud,  embezzlement,  waste,  removal  from  the  State,  or 
wrongfully  neglecting  the  estate.     (Sees.  281-283.) 

4  When  letters  of  administration  have  been  granted  to  any 
other  person,  other  than  the  surviving  husband  or  wife,  and  a  child, 
father,  mother,  or  brother  of  intestate  competent  to  the  trust,  ap- 
plies for  the  revocation  of  such  letters,  and  to  have  letters  issue  to 
inch  applicant     (Probate  Act,  Sees.  67-69.) 

Of  these  several  grounds  for  removal,  the  fourth  and  last  is  the 
only  one  upon  which  appeUants  rely  in  their  efforts  to  remova 
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respondent  from  tlie  administration.  Respondent  contends  thai 
this  ground  is  not  tenable  in  this  case,  because — 

1st.  It  is  not  a  casje  within  the  provisions  of  Sees.  67-69.  Those 
sections  make  provisions  for  such  cases,  and  such  cases  only,  as 
arise  when  a  party  dies  intestate,  and  original  letters  of  administr- 
tion  have  been  granted.  'Now,  in  this  case,  the  record  shows  that 
Juana  Sanchez  de  Pacheco,  died  intestate,  and  that  respondent 
holds  letters  of  administration,  with  the  will  annexed,  duly  isaued 
after  the  original  letters  testamentary  had  been  revoked.  And, 
because, 

2d.  Under  the  provisions  of  Sees.  67-69,  the  applicant  must 
not  only  be  a  child,  father,  mother,  or  brother  of  an  intestate,  but 
must  in  addition  thereto,  be  by  the  Court  adjugded  "  competent ;  " 
and  the  Court,  in  this  cas^,  passing  upon  the  evidence  before  it, 
has  adjudged  the  appellants  not  competent  to  the  trust  solicited. 

The  Court  below  refused  to  remove  Emeric  upon  the  showing  of 
the  petitioner,  and  until  such  removal,  no  new  administrator  can  be 
appointed.  With  this  action  of  the  Probate  Court  refusing  to 
remove  Emeric,  this  Court  will  not  interfere,  unless  it  be  clearly 
shown  that  there  has  been  a  gross  abuse  of  discretion.  {Deck's 
Estate,  6  Cal.  669.)  This  Court  surely  will  not  hold  that  the 
Probate  Court  has  been  guilty  of  a  gross  abuse  of  discretion,  in 
refusing  to  remove  an  administrator  whom  it  decreed  both  capable 
and  faithful,  that  it  mi^t  appoint  one  whom  it  adjudged  not  com- 
petent to  the  trust 

Cbockeb,  J.  delivered  the  opinion  of  the  Court — Noetow,  J. 
concurring. 

Juana  Sanchez  de  Pacheco  died  in  1853,  leaving  a  last  will  and 
testament,  appointing  therein  two  executors,  who  administered  upon 
the  estate  until  their  letters  were  revoked  on  account  of  mismanage- 
ment of  the  estate,  and  the  respondent  in  this  proceeding,  Emeric, 
was  duly  appointed  administrator,  with  the  will  annexed.  Some  time 
after  the  appointment,  several  of  the  children  and  grandchildre(n 
of  the  deceased,  and  who  are  the  appellants  herein,  united  in  a 
petition  praying  that  Emeric  be  removed  from  the  administration  of 
the  eitate,  and  that  one  of  their  number,  Rosa  Pacheeo  de  Sibrian, 


SUPREME  COUET  — OCTOBER  TERM,  1863.  479 

In  li&tter  of  Estate  of  Paefaeoo. 

and  one  Peimiinany  be  appointed  in  his  place,  on  the  grQtmd  that  he 
was  not  entitled  to  the  position  by  any  relationship  to  the  deceased 
or  interest  in  the  estate;  that  his  appointment  was  not  requested 
hj  any  of  the  children  of  the  intestate;  and  other  objections  are 
urged  in  the  petition  filed  by  the  appellants.  The  application  was 
beard  by  the  Court,  who  found  the  following  facts :  "  That  the 
estate  <^  Juana  Sanchez  de  Pacheoo  is  one  of  great  value,  to  wit :  of 
the  value  of  at  least  $100,000 ;  that  the  acts  of  the  present  admin- 
istrator in  all  respects  meet  the  approval  of  this  Court;  that  the 
petitioner,  Bosa  Pacheco  de  Sibrian,  is  wholly  incompetent  to  per- 
form the  duties  that  would  be  devolved  upon  her  as  administrairiz 
of  said  estate,  and  the  applicant,  Penniman,  is  a  trespasser  u^on 
the  property  of  the  estate,  and  is  a  very  improper  person  to  be  in- 
trosted  with  an  estate  to  the  prosperity  of  which  he  is  shown  to 
be  in  interest  opposed.  The  Court  therefore,  now,  on  this  ninth 
day  of  December,  denies  said  petition  with  costs  against  said  ap- 
plicant''   From  this  judgment  the  applicants  appeaL 

The  first  point  ui^ged  by  the  appellants  is,  that  they  have  an 
absolute,  unqualified,  personal  statutory  right  to  have  the  appoint- 
ment of  the  respondent  revoked;  and  second,  that  they  have  the 
same  ri^t  to  have  the  applicants  for  letters  appointed  to  admin- 
ister upon  said  estate.  One  ground  of  objection  to  the  continuance 
in  office  of  the  present  administrator  is,  that  the  estate  consists  of 
s  large  tract  of  land,  which  has  never  been  partitioned  between  the 
heirs;  that  several  of  the  heirs  are  and  have  been  for  several  years 
residbig  upon  and  occupying  portions  of  the  land,  and  that  he  has 
bnmght  several  suits  against  them  to  eject  them  therefrom,  and 
to  recover  large  aums  for  back  rents^  when  he  has  means  of  the 
estate  in  hie  hands  more  than  sufficiait  to  pay  all  liabilities  against 
theestata 

Sec  67  ci  the  Probate  Act  provides,  that  '^when  letters  of 
administration  have  been  granted  to  any  other  person  than  the  sur- 
viying  husband,  or  wife,  the  child,  the  father,  mother,  or  brother  of 
the  intestate,  any  one  of  them  may  obtain  the  revocation  of  the 
letters  Ir^  presenting  to  the  Probate  Court  a  petition  praying  the 
lerocationy  and  that  letters  of  administration  be  issued  to  him  or 
her.''    The  oeoct  leotioa  provides  for  iaauing  a  eitation  to  the 
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administrator,  and  Sec  69  is  as  follows:  ^^  At  the  time  appointed, 
the  citation  having  been  duly  served  and  retomed,  the  Court  shall 
proceed  to  hear  the  allegations  and  proofs  of  the  parties;  and  if 
the  right  of  the  applicant  is  established,  and  he  or  she  be  compe- 
tent, letters  of  administration  shall  be  granted  to  the  applicant,  and 
the  letters  of  the  former  administrator  be  revoked."    The  appel- 
lants contend  that  the  incompetency  referred  to  in  this  section  must 
come  within  the  disqualifications  prescribed  in  Sec.  65  of  the  same 
act,  which  was  amended  in  1861,  as  follows:  "  No  person  shall  be 
entitled  to  letters  of  administration  who  shall  be,  first,  under  the 
age  of  majority;  or,  second,  who  shall  have  been  convicted  of  any 
infamous  crime;  or,  third,  who  upon  proof  shall  be  adjudged  by 
the  Court  incompetent  to  execute  the  duties  of  the  trust  by  reason 
of  drunkenness,  imprudence,  or  want  of  integrity  or  understand- 
ing."    (Stat  1861,  632.)     On  the  trial,  it  was  admitted  that  one 
of  the  applicants,  Rosa  Facheco  de  Sibrian,  cannot  read,  write,  it 
speak  the  English  language;  that  she  cannot  read  or  write  the 
Spanish ;  that  she  is  sizty^nine  years  old,  a  Calif omian  by  birth, 
and  a  daughter  of  the  intestate.    It  is  not  claimed  that  the  other 
applicant,  Fenniman,  is  subject  to  any  of  the  disqualifications 
mentioned  in  Sec  55,  nor  is  tJaie  other  applicant  properly  included 
therein.    The  fact  of  her  great  age,  and  that  she  cannot  read  or 
write,  and  cannot  speak  English,  do  not  show  any  want  of  under- 
standing within  the  statute.    It  is  true,  they  may  render  it  difficult 
for  her  to  perform  some  of  her  duties  properly,  yet  they  do  not 
render  it  impossible. 

In  the  case  of  Coop§  t.  Loiverre  (1  Barb.  C9i.  45),  it  was  held 
by  the  Court  of  Chanoery  of  New  York,  in  construing  a  similar 
statute,  that  the  Surrogate  had  no  discretiooo  to  exclude  a  person 
declared  by  the  statute  to  be  entitled  to  a  preference,  except  for 
some  of  the  causes  specified  in  the  statute.  And  it  was  held,  that 
no  degree  of  l^al  or  moral  guilt  or  delinquency  was  sufficient  to 
exclude  a  person  from  the  administration,  as  the  next  of  kin,  in  the 
cases  of  preference  given  by  the  statute,  unless  such  person  had 
been  actually  convicted  of  an  infamous  crime.  In  that  case,  the 
administration  was  granted  to  a  person  proved  to  be  dishonest,  and 
against  whom  a  laige  judgment  had  been  recovered  in  a  case  of  crinu 
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C07k  The  same  principles  were  aflBrmed  in  the  case  of  Harrisan  v. 
McMdhan  (1  Brad.  283),  where  the  administration  was  granted  to 
one  charged  with  being  addicted  to  gambling  and  betting,  and  who 
had  no  regular  business  except  that  of  a  gambler.  We  therefoxi 
hold  that  under  the  admissions  and  evidence  in  this  case  the 
daughter,  Bosa  Pacheoo  de  Sibrian,  was  entitled  to  letters  of  ad- 
ministration. 

The  evidenoe  in  relation  to  the  character  and  fitness  of  the  othci 
applicant,  Penniman,  is  clear  and  conclusive  in  his  favor ;  in  fact, 
no  evidence  seems  to  have  been  introduced  impeaching  it  The 
finding  of  the  Court  was,  that  be  was  a  trespasser  upon  the  prop- 
erty of  the  estate ;  but  the  appellants  offered  to  prove,  on  the  trial, 
that  he  and  his  partner  were  the  owners  of  five  hundred  acres  of 
the  land  formerly  belonging  to  the  estate,  and  which  he  purchased 
from  one  of  the  heirs;  but  the  Court  refused  to  admit  the  evidence. 
How  the  Probate  Judge  could  make  such  a  finding,  after  exclud- 
ing the  evidence  offered  to  disprove  it,  \ve  caimot  conceive.  But 
even  if  the  findings  on  this  point  were  true,  they  form  no  just 
gronnd  for  his  exclusion,  where  he  is  the  choice  of  so  large  a  propor- 
tion of  the  children  as  in  this  case.  Under  the  admissions  and  evi- 
dence in  this  case,  we  think  it  clear  that  both  the  applicants  are  en- 
titled to  be  appointed  to  administer  upon  the  estate.  All  the  facts 
necessary  to  show  that  the  applicants  were  entitled  to  administra- 
tion, were  admitted  by.  the  parties  at  the  trial,  and  it  is  not,  there- 
fore, necessary  to  send  the  c^e  back  for  a  new  trial. 

The  orders  appealed  from  are  therefore  reversed,  and  the  Pro- 
bate Court  is  directed  to  enter  an  order  in  acoordance  with  this 
t^inion. 


PH(ENIX  WATER  COMPANY  ♦.  FLETCHER  «i  dL 

The  prior  aiyproprlator  of  a  itream  of  water  for  mloing  purposes,  has  a  right 
to  have  the  water  flow  down  abore  tiie  point  of  his  appropriation  without  Inter- 
mptJoD  or  diminution  In  quantity. 

One  who  enters  upon  a  stream  of  water  ahove  fS&e  prl^r  appiropriator  ««d  erectf 
hjdranlle  works,  must  so  construct  thdm  as  not  to  Impede  -the  regularity  oi 
the  flow  of  the  water,. li' its  Irregular  flOwWduId  InjAre  the  ftrst  approprlator. 
Vou  XXIII.— 31 


482     SUPREME  COURT  —  OCTOBER  TERM,  186S. 

Phoenix  Water  Company  v.  Fleteher. 

A  mere  temporary  or  trlTlal  Irregularity  In  the  flow  of  the  water,  such  as  does 
not  cause  actual  Injury  to  the  prior  approprlator  helow,  will  not  he  actionable ; 
but  If  a  sensible  or  positive  injury  be  caused,  such  as  would  diminish  th* 
▼alue  of  the  water  rtght,  an  action  will  lie,  not  only  to  recover  damages,  but 
to  enjoin  the  future  commission  of  the  wrong. 

Wkare  special  issues  are  submitted  to  a  Jury,  they  shonld  Inelnde  all  questions  of 
fact  raised  by  the  pleadings  and  necessary  to  determine  the  case,  and  AoQld 
be  separately  and  distinctly  stated,  so  that  each  question  should  relate  to  only 
one  fact 

Appsax  from  the  District  Court,  Fifth  Judicial  Districti  Tnol- 
umne  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

.  H.  P.  Barber,  for  Appellants. 

Let  us  examine  the  reasons  assigned  by  the  Court  below  for  ita 
decision : 

1st  '^  That  the  dam  was  necessary  for  defendants'  milL" 
Admit  this;  but  it  by  no  means  follows  that  the  necessities  of 
defendants  can  deprive  us  of  prior  vested  rights. 

2d.  ^^  That  the  water  was  suffered  to  -flow  into  plaintiffs'  ditdi 
after  its  use  by  the  milL" 

True;  but  it  was  returned  in  an  impure  and  deteriorated  con- 
dition, being  filled  with  refuse  bark  and  sawdust,  which  is  not 
attempted  to  be  excused  even  on  the  plea  of  "necessity,"  and 
which  would  be  a  Intimate  ground  of  action,  even  if  defendants 
had  been  prior  instead  of  subsequent  locators.  A  proprietor  above 
cannot  use  the  water  so  as  to  corrupt  or  impair  its  quality  to  the 
injury  of  others,  as  in  permitting  sawdust  to  fall  into  it  (Lewis 
V.  Stein,  16  Ala.  218.)  We  make  no  complaint  as  to  the  mere 
user  of  the  water  by  defendants,  but  they  cannot  destroy  its  utility 
for  our  user — a  fortiori  where  we  have  a  prior  right 
8d.  "  That  the  injury  was  damruum  absque  injuria.^ 
This  is  certainly  a  novel  application  of  the  rule.  (20  Barb.  645.) 
Broom  (Legal  Maxims,  156)  says:  "It  frequently  happens  in  the 
ordinary  proceedings  of  life,  that  a  man  may  lawfully  use  his  own 
property  so  as  to  cause  damage  to  his  neighbor,  provided  it  be  not 
injurioeum;  or  he  may,  while  pursuing  the  reasonable  exercise  of 
Ma  established  ri|^t,  oaaualfy  cause  an  injury  whidi  the  law  will 
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regard  as  a  misfortune  merely,  and  for  which  the  party  from  who^e 
tct  it  proceeds  will  be  liable  neither  at  law  nor  in  conscience." 

All  these  conditions  are  wanting  in  the  present  case. 

I  The  deterioration  of  the  water  by  sawdust  and  refuse  bark 
was  not  a  lawful  use  of  it 

n.  This  was  not  defendants'  "  own  property/'  So  far  as  prior 
appropriation  could  establish  the  ri^t,  it  was  that  of  plaintiffs'. 

m.  This  abuse  of  defendants'  user  was  '^injuriosum*'  to 
plaintiffs'. 

IV.  Defendants,  as  against  us,  were  not  in  the  exercise  of  any 
"established  ri^t,"  for  our  rights  being  prior  in  point  of  time 
were  superior  in  law.  (TiLolumne  County  Water  Co.  v.  Chap- 
man,  8  Cal.  392;  Angell  on  Water  Courses,  159,  Sec.  140;  Id« 
412,  Sec  336.) 

As  to  the  user  by  defendants  of  the  water  for  over  five  years, 
that  makes  no  difference;  it  is  not  the  use,  but  the  abuse  of  thi^ 
user  that  we  complain  of.  They  have  not  pleaded  any  ri^t  to 
accelerate  or  retard  the  natural  flow  of  the  water;  nor  to  throw 
sawdust  or  refuse  bark  into  it.  The  rule  of  law  is,  that  until 
plaintiffs  sustained  damage  from  the  abuse  of  defendants'  user,  no 
claim  of  prescription  would  lie  against  them — the  Statute  at 
limitations  running,  not  from  the  date  of  the  lawful  use,  but  the 
wilawful  abuse.     {Murtrugoza  v.  Rohinson,  7  Ellis  &  B.  391.)  . 

We  refer  to  the  following  authorities  as  showing  the  decisions  of 
tliis  Court  as  to  water  rights  acquired  by  prior  appropriation:  (5 
Cal.  145,  146;  6  Id.  108;  7  Id.  49,  262,  329;  8  Id.  336;  II 
li  164;  12  li  47;  18  Id.  88,  288;  15  Id.  181;  3  Kent.  595.)| 

There  are  three  legi^  maxims  peculiarly  applicable  to  this  case : 
"  Qui  prior  est  in  tempore  potior  est  in  jure;  **  "  Ubi  jus  ibi  rema- 
dium;"  *'Sie  utere  iuo  id  aUenuni  non  ladas. 

John  Reynolds,  for  Bespondents. 

In  the  ease  cited  by  appellants'  counsel,  from  20  Barb.  644^ 
the  Court  held,  that  it  was  no  answer  to  the- violation  of  a  clear 
^al  right,  that  the  injury  was  nominal.  So  in  this  case,  if  the 
defendants  had  no  ri^t  in  common  with  the  plaintiffs  to  use  this 
vatflTy  then  the  finding  diat  the  injury  was  nominal  would  be  no 
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answer^  according  to  this  authority.  But  in  the  ease  at  bar,  the 
defendants  have  a  clear  right  to  use  the  water  for  mill  purposes, 
if  they  use  it  in  a  reasonable  manner  —  if  no  actual  and  material 
injury  results  therefrom  to  the  plaintiffs.  And  the  defendants 
have  a  right  to  use  the  water  for  mill  purposes  in  any  manner 
they  please,  if  no  material  injury  results  to  the  plaintiffs. 

In  the  case  of  Bear  River  Co.  v.  York  Mining  Co.  (8  OaL 
886),  this  Court  say: 

1st  The  ditch  owner  is  entitled  to  have  the  water  flow,  withouA 
material  interruption,  in  its  natural  ohanneL 

This  right  would  seem  to  be  compatible,  in  general,  with  the  fair 
use  of  the  water  above. 

2d.  He  is  entitled  to  the  water,  so  undiminished  in  quantity,  as 
to  leave  sufficient  to  fill  his  ditch  as  it  existed  at  the  time  the  loca- 
tions were  made  above. 

In. the  case  of  Bvite  Canal  and  Ditch  Co.  ▼«  Yavghn  (11  Cal. 
168),  the  Oourt  say:  '^The  fir^t  apprc^riator  of  the  water  of  a 
stream  passing  through  the  public  lands  in  this  State,  has  the  ri^ 
to  insist  that  the  water  shall  bo  subject  to  his  use  and  enjoyment  to 
the  extent  of  his  original  appropriation,  and  that  its  quality  shall 
not  be  impaired  so  as  to  defeat  the  purpose  of  its  appropriation* 
To  this  extent  his  ri^ts  go,  and  no  further.  In  subordination  to 
these  rights,  subsequent  appropriators  may  make  such  use  of  the 
channel  of  the  stream  as  Ihey  think  proper.*' 

The  special  findings  show  that  the  defendants  used  the  water  in 
subordination  to  these  rights  of  plaintiffs;  that  no  damage  was 
done  to  the  waters  which  materially  affected  the  use  of  the  water 
by  plaintiffs  for  the  purposes  for  which  diey  had  appropriated  it. 

Cbookeb,  J.  delivered  th«  (pinion  of  the  Oourt— ^IiTobton,  J. 

concurring. 

This  is  an  action  to  recover  damages,  and  for  an  injunction  ta 
restrain  the  defendants,  who  are  the  owners  of  a  sawmill  on  a 
stream,  the  waters  of  which  the  plaintiffs  claim  by  prior  appropria- 
tion for  mining  purposes,  from  interfering  with  the  r^ular  flow  of 
water  to  plaintiffs'  ditch,  and  from  throwing  sawdust  and  other  ref- 
use into  the  water,  to  the  plaintiffs'  injjory* ..  Special  issues  were 
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submitted  to  a  jury,  who  letomed  the  following  special  verdict: 
'^  First  At  what  time  did  the  plaintiffs'  grantors  appropriate  the 
waters  of  Sugar  Pine  Creek  for  mining  purposes!  Answer: 
Maichy  1852.  Second.  At  what  time  were  the  waters  of  Sugar 
Pine  Creek  appropriated  by  defendants'  grantors  for  mill  purposes  ? 
Answer:  July,  1852.  Third.  Is  the  injury  inevitable,  and  can 
the  defendants  have  and  enjoy  the  mill  in  the  place  they  do,  with- 
out creating  the  injury  i  Answer :  Yes.  Fourth.  Do  defendants 
use  the  water  in  running  their  mill  in  a  reasonable  way,  and  if  any 
injury  is  had  to  plaintiffs,  is  it  nominal,  merely !  Answer :  Yes.'' 
The  plaintiffs  moved  for  perpetual  injunction,  to  restrain  the  de- 
fendants from  doing  the  acts  complained  of;  which  the  Court 
denied,  and  ordered  that  the  restraining  order,  issued  at  the  coof 
mencement  of  the  action,  be  dissolved,  and  tJiat  the  Wl  be  dls^ 
missed  with  costs;  from  which  judgment  the  plaintiffs  appeal 

The  injuries  complained  of  are:  first,  that  ^e  defendants'  dam, 
which  is  above  the  plaintiffs'  ditch,  causes  the  wator  to  flow  irregu- 
larly, at  times  holding  it  back,  and  suffering  but  a  small  quantity 
to  flow  to  the  plaintiffs'  ditch,  and  at  others  letting  it  down  in 
greatly  increased  quantity;  second,  that  tiie  sawdust  and  refuse 
bark  of  the  sawmill  is  thrown  into  the  stream  by  the  defendants, 
dogging  and  filling  the  plaintiffs'  ditches  and  reservoirs,  and  there- 
by diminishing  their  capacity  to  flow  and  hold  water.  The  evi- 
dence shows  that  these  are  serious  injuries  to  the  plaintiffs,  causing 
them  considerable  loss  and  damage;  but  after  the  evidence  was 
dosed,  the  plaintiffs'  counsel  stated  to  the  Court  and  jnry  that  they 
did  not  care  about  the  amount  of  damages,  and  would  consent  that 
they  should  be  considered  as  merely  nominal,  as  the  suit  was 
brought  for  the  purpose  of  protecting  plaintiffs'  rights,  and  not  for 
the  amount  of  damages.  This  may  have  induced  the  jury  to  find 
that  the  damages  were  merely  iK>minal.  The  Court  refused  the 
injunction  and  dismissed  the  action,  ^^  on  the  ground  that  the  dam 
WIS  necessary  for' the  defendants'  mill,  that  the  water  was  flowed 
into  plaintiffs'  ditch  after  its  use  by  the  mill,  and  that  the  injury 
vas  damnum  absque  injuria/'  to  which  the  plaintiffs  excepted. 

It  is  not  controverted  that  the  plaintiffs  have  a  prior  right  to  the 
me  of  the  water  of  the  stream,  and  that  the  defendants  have  dene 
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andoontiniietodotheactsoDinplainedof ;  and  the  real  question  ia, 
whether  the  injuries  are  of  such  a  character  as  to  entitle  the  plain- 
tiffs to  a  remedy  bj  injunction,  to  restrain  the  defendants  from  the 
future  commission  of  the  acts  complained  of. 

First,  then,  as  to  the  injury  caused  by  the  irregularity  of  the 
flow  of  water.  The  importance  of  a  regular  flow  of  water  to  mining 
ditches  is  apparent.  The  profits  of  the  business  of  mining  depend, 
to  a  very  great  extent,  upon  a  steady,  constant  supply  of  water, 
flowing  with  regularity  to  the  reservoirs  constructed  to  receive  and 
hold  it,  and  regularly  distributed  to  the  miners  who  depend  upon  it 
for  their  supply.  The  rule  of  law  is  well  established,  that  the  own- 
er of  hydraulic  works  on  the  stream  above,  has  no  right  to  detain 
the  water  unreasonably.  He  must  so  construct  his  mill,  or  other 
works,  and  so  use  the  water,  that  all  persons  below  him,  who  have  a 
prior  or  equal  right  to  the  use  of  the  water,  may  participate  in  its 
use  and  enjoyment  without  interruption.  Still,  a  mere  temporary 
or  trivial  irr^ularity  in  the  flow  of  water,  such  as  does  not  cause 
actual  injury  to  the  proprietor  below,  will  not  amount  to  an  action- 
able injury.  The  question,  in  such  cases,  will  turn  upon  the  na- 
ture and  extent  of  the  injury.  It  is  said  that  the  proprietors  above 
have  a  right  to  a  reasonable  use  of  the  water ;  but  the  true  test  of  this 
is,  whether  such  use  causes  any  positive  or  sensible  injury  to  the 
prior  appropriator  or  proprietor  below,  by  diminishing  the  value  of 
the  right.  (Angell  on  Water  Courses,  Sees.  115-118;  Merritt  v. 
Brinkerhoof,  17  J.  R.  306 ;  Tyler  v.  Wilkinson,  4  Mason,  401.) 

In  this  case  the  jury  found  that  the  defendants  could  enjoy  the 
mill  in  the  place  it  was  located,  without  creating  injury;  but  the 
dam  was  necessary  for  the  defendants'  miU;  evidently  predicating 
its  action  upon  the  idea  that  if  it  was  necessary  for  die  use  of  tlie 
mill,  the  plaintiffs  had  no  right  to  complain.  This  is  clearly  an 
erroneous  view  of  the  principles  governing  such  cases,  as  we  have 
already  shown.  It  is  true  that  the  jury  foimd  that  the  defendants 
used  the  water  in  a  reasonable  way,  coupled  with  a  finding  that  the 
plaintiffs'  damages  were  merely  nominal.  But,  as  already  stated, 
the  latter  finding  may  have  been  predicated  upon  the  statement  of 
the  plaintiffs'  counsel  that  they  would  only  ask  nominal  damages, 
•8  they  were  not  the  main  object  of  the  suit 
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Besides,  tlie  third  and  fourth  questions  were  sabmitted  to  the 
jniy,  at  the  request  of  the  defendants,  the  plaintitfs^  eonnsel  object- 
ing thereto,  and  one  of  the  assignments  of  error  is,  that  the  Court 
^  eired  in  submitting  them.  Each  question  submitted  to  a  jury  as  a 
basis  for  a  special  verdict,  should  relate  only  to  one  fact;  and 
grouping  together  several  facts,  as  was  done  in  these  two  questions, 
was  very  objectionable.  The  evil  of  this  practice  is  evident,  when 
we  consider  the  answer  to  the  third  question  in  this  case,  which  is 
in  the  affirmative  as  to  the  two  facts  stated  in  the  question.  The 
answer  aa  to  one  of  these  facts,  to  be  consistent,  should  be  directly 
the  contrary  of  the  other.  They  answer  that  the  injury  was  in- 
evitable, and  yet  the  defendant  could  have  enjoyed  the  mill  without 
creating  the  injury.  Although  the  same  contradiction  does  not 
exist  in  the  answer  to  the  fourth  question,  yet  the  two  facts  sub- 
mitted therein  should  have  been  separated,  and  put  in  two  ques- 
tions instead  of  one.  The  great  difficulty  in  applying  the  principle 
of  law  to  the  case,  arises  from  the  manner  in  which  those  ques- 
tions were  framed  and  submitted.  The  Court  therefore  erred  -in 
ovemtling  the  objection. 

The  next  question  is  as  to  the  right  of  action  caused  by  throwing 
sawdust  and  refuse  bark  into  the  stream,  causing  damage  thereby 
to  the  plaintiffs.  This  kind  of  injury  to  water  is  a  peculiar  one,  as, 
while  the  actual  quantity  of  the  water  in  the  stream  is  not  thereby 
materially  diminished,  yet  these  acts  so  affect  the  water  as  to 
materially  diminish  the  quantity  the  plaintiffs  are  able  to  take  from 
the  stream  and  use  for  mining  purposes.  Practically,  it  is  weQ 
faiown  to  be  a  serious  injury,  very  materially  diminishing  the  value 
and  profits  of  the  ditdi  property.  As  prior  appropriators  the 
plaintiffs  are  entitled  to  damages  for  such  injuries,  and  to  be  pro- 
tected from  future  loss.  The  prior  appropriator  is  clearly  entitled 
to  protection  against  acts  which  materially  diminish  the  quantity  of 
water  to  which  he  is  entitled,  or  deteriorate  its  quality,  for  the  uses 
to  which  he  wishes  to  apply  it-  This  rule  was  applied  to  a  case 
where  sawdust  from  a  mill  was  thrown  into  a  stream  near  the  City 
of  Mobile,  which  injured  the  water  for  the  use  of  the  parties  below. 
(Lewis  v.  Stein,  16  Ala.  214.)  So  it  has  been  applied  to  a  tan- 
jard.     {EowM  v.  McCoy,  8  Bawle,  S56.)    So  to  water  corrupted 
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by  mining  operations.  (Magor  y.  Chadwick,  11  A.  &  E.  571.) 
So  to  throwing  dead  animals  in  a  spring.  (Tate  v.  Parrish,  7 
Monro6>  825.)  In  the  case  of  HiU  r.  King  (8  CaL  336)  and 
The  Bear  River  and  Auburn  Water  and  Mining  Co.  y.  The 
TorJc  Mining  Co.  (Id.  827),  the  question  as  to  the  liability  of  min- 
ing companies,  on  a  stream  aboye  a  ditch,  for  damages,  caused  by 
mixing  the  water  with  mud  and  sediment,  was  examined,  and  one 
conclusion  was  that  the  prior  appropriator  below  was  entitled  to 
the  water  so  as  to  fill  his  ditch  as  it  existed  at  the  time  of  subse- 
quent locations  aboye;  and  that  such  subsequent  locators  had  no 
right  to  so  use  the  water  as  to  diminish  the  quantity  to  which  the 
prior  appropriator  was  entitled. 

The  evidence  shows  that  there  was  no  necessity  for  throwing 
that  refuse  of  the  mill  into  the  stream;  and  that  prior  owners  of 
the  mill  wheeled  it  away ;  and  the  jury  found  that  the  defendant 
could  enjoy  the  mill  without  creating  the  injury.  The  evidence 
also  shows  that  these  acts  cause  very  material  injury  to  the  plain- 
tiffs ;  but  there  is  no  finding  of  the  Court  or  jury  upon  this  im- 
portant question.  It  is  true  that  the  Court  gave,  as  a  reason  for 
dismissing  the  action,  ''that  the  injury  was  damnum  abeque  inr 
juria;  "  but  it  would  seem  that  this  remark  was  intended  to  apply 
solely  to  the  first  ground  of  the  action,  to  wit:  the  irregularity  of 
the  flow  of  water ;  but  if  it  was  intended  to  include  also  the  acts  wo 
are  now  examining,  then  it  is  clearly  contrary  to  the  evidence.  It 
is  probable,  however,  that  this  reason  was  intended  as  an  announco- 
ment  of  a  principle  of  law,  governing  both  classes  of  injuries  oon^ 
plained  of;  and  if  so,  it  is  clearly  erroneous.  So  that  in  any  view 
of  the  case,  there  is  error  in  the  proceedings  of  the  Court  below. 
In  cases  where  special  issues  are  submitted  to  a  jury,  it  is  import 
ant  that  they  should  include  all  questions  of  fact  raised  by  the 
pleadings  and  necessary  to  determine  the  cause,  and  that  thegr 
should  be  separately  and  distinctly  stated.  The  record  in  this 
case  is  very  defective  in  this  respect  Not  only  are  some  of  the 
questions  objectionable  for  not  stating  the  points  separately,  but 
several  important  issues  were  not  submitted  to  the  jury.  Under 
these  circumstances,  the  plaintiffs  are  entitled  to  a  new  triaL 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
for  a  new  triaL 
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McDERMOTT  t>.  HIQBY. 

Whbic  the  Jury  are  directed  by  the  Court  to  find  a  general  Terdlct,  and  alM  to 
make  a  special  finding  of  facts  upon  questions  submitted  to  them — and  a  gen- 
eral verdict  is  returned  In  favor  of  one  pnrty,  while  the  findings  npon  the 
ipeclal  issues  are  In  f^Tor  of  the  other  party — ^th«  Court  should  render  Jndf- 
mcnt  in  accordance  with  the  special  flndlngSp  It  they  embrace  all  the  Issues 
railed  tai  the  pleadings.  If,  however,  there  is  any  one  issue  in  the  pleadings, 
not  covered  by  the  special  findings,  the  Judgment  should  be  rendered  on  tlM 
general  verdict 

Appeai.  from  the  District  Court^  Sixteenth  Judicial  Digkriot^ 
Calaveras  County. 

The  facts  are  stated  in  the  opinion  of  the  OonrL 

Tod  Robinson,  for  Appellant 

Fm.  Eigby,  for  Respondent 

CsocKES,  J.  delivered  the  opinion  of  the  CJonrt — Nobtoit,  J. 
concurring. 

This  is  an  action  to  recover  damages  for  an  alleged  diversion  of 
water  claimed  by  the  plaintiff.  The  defendant,  among  other  de- 
fenses, sets  np  an  abandonment  of  the  water  right  claimed  by  the 
plaintiff,  by  those  under  whom  he  claimed.  The  case  was  tried  by 
a  jury  who  were  directed  to  return  a  general  verdict^  and  also  a 
special  verdict  upon  several  questions  submitted  to  them  by  the 
Court  They  accordingly  returned  a  general  verdict  for  the  de- 
fendant, and  a  special  verdict  upon  the  questions  submitted  in  favor 
of  the  plaintiff.  Judgment  was  rendered  for  the  defendant ;  and 
it  is  contended  that  in  this  the  Court  erred.  Sec  175  of  the  Prac- 
tice Act  provides^  that  ^'  where  a  special  finding  of  facts  shall  be 
inconsistent  with  the  general  verdict,  the  former  shall  control  tho 
latter;  and  the  Court  shall  give  judgment  accordingly.**  It  is 
urged,  that  the  judgment  rendered  in  this  case  is  in  violation  of 
this  clause  of  the  statute.  It  would  undoubtedly  be  so,  if  the  special 
verdict  had  been  upon  all  the  issues  in  the  case ;  but  none  of  these 
special  findings  are  upon  the  issue  of  abandonment;  and  if  the 
jniy  founded  their  geneifal  Verdict,  in  favor  of  the  def^dunt,  upoA 
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that  one  issue  alone,  the  special  verdict  is  not  "  inconsistent  '^  with 
the  general  verdict  A  special  verdict  upon  a  single  point  may 
often  determine  the  whole  case,  either  for  the  defendant  or  plain- 
tiff;  and  in  such  case  the  special  verdict  would  control  any  general 
verdict  to  the  contrary.  But  where  the  special  findings  do  not  have 
such  controlling  effect — if  they  do  not  include  issues  which,  if 
found  for  the  defendant,  would  sustain  a  general  verdict  in  his 
favor — the  special  verdict  cannot  properly  be  deemed  ^^  inconsist- 
ent with  the  general  verdict"  This  was  probably  the  view  taken  by 
the  Court  below  in  rendering  the  judgment 
The  judgment  is  therefore  affirmed. 


NATOMA  WATER  AND  MINING  CO.  v.  MoCOT  el  dL 

Ths  owners  of  a  ditch,  by  which  the  waters  of  a  stream  have  heen  first  appro- 
priated, are  entitled  to  recoTer  damages  for  Injury  or  loss  sustained,  cansed  by 
dams  or  other  obstructions  haying  been  erected  on  the  stream,  ahoTO  the  head 
of  the  ditch,  by  which  the  regularity  of  the  flow  of  its  waters  Is  so  disturbed 
as  to  cause  actual  Injury  or  loss  to  the  proprietors  of  the  ditch. 

On  the  trial  of  an  action  to  recorer  such  damages,  proof  that  In  consequence  of  tb« 
Irregularity  of  the  flow  of  water,  the  owners  of  the  dlteh  have  loflt  their  en»- 
tomers,  la  competent  erldenee. 

Appeal  from  the  District  Court,  Sij^  Judicial  Districty  City 
and  County  of  Sacramenta 

This  action  was  commenced  on  the  twenty-first  day  of  June,  1861. 
The  complaint  averred,  that  plaintiffs  for  four  years  had  owned  and 
possessed  a  water  ditch,  starting  out  of  Alder  Creek,  about  one 
mile  below  Prairie  City,  by  which  ditch  plaintiffs  had  appropri- 
ated and  used  the  waters  of  said  Alder  Creek  for  mining  porposes^ 
during  all  that  time,  except  as  disturbed  by  defendants;  and  that 
defendants,  about  the  first  day  of  June,  1861,  had  erected  a  dam 
across  Alder  Creek,  about  one-half  a  mile  below  Prairie  City,  by 
which  they  had  obstructed  the  flow  of  water  in  Alder  Creek ;  and 
that  plaintiffs  had  suffered  great  loss  by  means  of  the  irregularity 
of  the  flow  of  water,  and  would  sustain  a  loss  of  one  hundred  dol- 
lars per  week,  in  future,  etc    The  answer  set  up  that  def aidants 
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were  mineTS,  and  had  entered  upon  the  bed  of  Alder  Creek,  for 
mining  pnrposeSy  and  had  erected  a  dam  and  placed  some  twenty 
shice-bozes  in  the  bed  of  the  creek,  each  about  twelve  feet  long, 
and  that  by  means  of  the  dam,  they  condnoted  the  water  through 
the  duioe-bozes,  and  emptied  it  again  into  the  creek,  about  one 
fourth  of  a  mile  aboye  plaintiffs'  dam.  The  answer  also  denied  that 
plaintiffs  had  sustained,  or  would  sustain  any  injury  from  de- 
fendants' acts.  The  jury  found  a  yerdict  for  defendants. 
Plaintiffs  moved  for  a  new  trial,  which  was  denied  by  the  Courts 
and  from  the  order  denying  a  new  trial,  plaintiffs  appealed. 

A.  P.  Cailvn,  for  Appellants. 

Defendants  are  liable  to  the  plaintiffs  for  the  damages  sustained 
1>7  them,  by  the  detention  of  the  body  of  water  confined  in  the  dam 
and  reservoir  of  the  defendants.  {Bear  River  Co.  v.  York  Mining 
Co.,  8  CaL  827.)  Second,  defendants  are  liable  for  the  damages 
caused  by  the  irregularity  in  the  flow  of  water  caused  by  them. 
(Id.)  This  is  not  a  case  of  conflicting  evidence  upon  any  of  the 
facts.  The  defendants  simply  claim  that  they,  as  miners,  have  a 
right  to  use  the  water  in  the  manner  in  which  they  did  use  it  In 
regard  to  their  manner  of  using  it,  there  is  no  conflict  of  evidence. 
The  only  evidence  introduced  by  the  defendants,  is  to  the  effect  that 
the  natural  and  usual  flow  of  Alder  Creek  varied  upon  different 
days,  being  more  on  some  days  and  less  on  others.  If  this  were  so, 
it  does  not  justify  defendants  in  causing  additional  irre^larities. 

Frank  Hereford,  for  Eespondents. 

I  deem  it  entirely  unnecessary  to  file  any  extended  brief  in  reply 
to  the  argument  of  the  appellants,  or  thei  authorities  cited  by  him. 
As  to  the  objection  that  the  Court  erred  in  striking  out  evidence, 
which  tended  to  prove  a  loss  of  customers,  I  think  the  authorities 
cited  by  the  appellants  show  that  the  Court  was  correct  in  holding 
that  it  waa  too  remote. 

Cbookbb,  J.  delivered  the  opinion  of  the  Court  —  Norton,  J. 
wncurring. 

,   This  is  an  action  to  recover  damages,  arising  from  an  irregularity 
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of  the  flow  of  water  to  the  plaintiffs'  dam  and  ditches,  on  Alder 
Creek,  caused  by  a  dam  erected  by  the  defendants  on  the  creek 
above.  The  right  of  the  prior  appropriator  of  water  to  recover 
damages  for  such  an  injury  was  settled  by  this  Court,  in  the  case 
of  The  Phomix  Water  Co.  v.  Fletcher  (28  Cal.  481). 

*At  the  trial,  the  Court  excluded  the  evidence  offered  by  the 
plaintiffs,  to  show  that  the  irregularity  of  the  flow  of  water  was  a 
material  injury  to  them,  as  in  consequence  of  such  irregularity  th^ 
lost  their  customers,  who  reifused  to  purchase  water  from  them.  In 
the  case  above  referred  to,  it  was  held  that  a  mere  temporary  or 
trivial  irregularity  In  the  flow  of  water,  such  as  does  not  cause 
actual  injury  to  the  proprietor  below,  would  not  amount  to  an  ac- 
tionable injuiy.  The  question  will  turn,  in  such  cases,  upon  tbe 
nature  and  extent  of  the  injury.  In  such  cases,  evidence  of  the 
kind  offered  by  the  plaintiffs,  was  clearly  admissible,  as  showing 
that  the  damage  to  the  plaintiff  was  not  trivial  or  t^nporary,  but 
of  such  a  character  as  to  cause  actual  and  serious  injury  to  him« 
More  pertinent  evidence  to  prove  that  fact,  could  hardly  be  pro- 
duced. The  Court,  therefore,  erred  in  excluding  it.  The  fact  that 
the  defendants  are  miners,  and  hold  the  water  back,  causing  it  to 
flow  irregularly  to  the  plaintiffs,  who  are  prior  appropriators  of 
the  waters  of  the  stream,  does  not  take  the  case  out  of  the  rule  laid 
down  in  the  case  of  TAe  Phcsnix  Water  Co.  v.  Fletcher. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
triaL 


MIIKRAY  V.  BOARD  OF  SUPERVISORS  OF  MARIPOSA 

COUNTY. 

Ths  District  Conrts  bare  power  to  grant  writs  of  owtiorari,  to  rertew  Cte 
action  of  a  Board  of  Superylaors  in  granting  a  ferry  license. 

A  complaint  which  aVers  that  plaintiff  la  the  owner  of  a  ferry  frandilat  orer  m 
stream,  and  that  the  Board  of  Saperyisors  hare  granted  license  to  another 
ptraon  to  establish  a  ferry  within  less  than  one  mile  of  plalAtUTs  forty,  wlt]»- 
ont  haying  pnbllahed  the  notice  required  by  statute;  and  that  snch  ferry  Is 
not  required  by  public  conyenience,  nor  rendered  necessary  by  the  Interyentloa 
of  any  creek  or  rayliis;  and  that  the  reason  glyen  by  the  boardt  la  thtir 
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mhiDtei,  for  granting  the  license,  was.  that  no  legal  excoBe  was  shown  why 
It  should  not  be  granted,  states  sniBcient  facts  to  authorize  the  issuance  of  a 
writ  of  osrMsrofl 

Appeal  from  the  District  Conxti  Thirteenth  Judicial  Diotricty 

Mariposa  County. 

The  facts  arc  atated  in  the  opinion  of  the  Court 
Cojfroth  Jk  Spaulding,  for  Appellant 

The  Board  of  Supenrisors  had  no  power  to  grant  the  second 
Keense,  until  it  should  affirmatively  appear  in  evidence  hefore  them 
that  public  convenience,  or  some  other  one  of  the  reasons  enumer- 
ated in  Sec  6  of  the  act,  existed  at  the  time.  (Wood's  Dig.  460.) 
No  such  fact  was  established  before  the  board;  and  the  record 
of  the  board  shows  that  no  evidence,  whatever,  was  taken  before 
them.  Thus  the  facts  disclosed  in  the  petition  show  that  the  Board 
of  Supervisors  acted  without  jurisdiction  in  granting  the  license 
above  referred  to.  CertioraH  is  the  proper  remedy.  (Tlie  Peopb 
▼•  Bupervisars  of  El  Dorado  Co.,  8  Cal.  61.) 

H.  R.  Hartley,  for  Bespondents. 

The  petition  of  plaintiff  shows  no  grounds  for  the  issuance  of 
the  writ,  and  the  demurrer  was  properly  overruled.  It  exhibited 
on  its  face,  the  fact,  that  the  Board  of  Supervisors  heard  his  re- 
monstrance, and  decided  that  he  had  given  no  legal  excuse  why  the 
ferry  license  complained  of  by  him  should  not  have  been  granted. 
This  was  conclusive  of  the  case.  It  was  not  necessary  for  the 
board  to  have  spread  upon  their  records  the  reasons  why  they  had 
come  to  the  conclusion  they  did.  It  was  suAcient  that  the  appel- 
lant had  a  hearing  before  them,  and  they  decided  against  him. 
The  Board  of  Supervisors  of  each  county  is  vested  with  almost 
exclusive  control  over  ferries,  bridges,  and  roads ;  and  their  action 
is  almost  final,  and  will  not  be  disturbed,  except  in  cases  of  the 
most  manifest  abuse  of  their  discretion.  {Waugh  v.  Chauncey, 
13  Cal.  11;  7  Id.  287.) 

In  this  case,  the  appellant,  himself,  shows  that  the  Board  did 
recite  in  their  record,  that  he  had  had  a  hearing  before  them ;  and 
that  they  had  considered  the  reasons  assigned  by  him,  but  found 
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them  insufficient.  The  writ,  therefore,  was  properly  refused,  and 
the  judgment  of  the  Court  below  should  be  affirmed. 

Cboosbb,  J.  deliyered  the  opinion  of  the  Court — Koston,  J. 
concurring. 

This  is  an  application  for  a  writ  of  certiorari  to  issue  to  the  de- 
fendants, commanding  them  to  certify  to  the  District  Court  the 
proceedings  of  the  Board  of  Supervisors,  relating  to  the  granting 
pf  certain  ferry  licenses,  and  that  their  action  therein  be  vacated 
fmd  set  aside.  The  defendants  appeared,  and  demurred  to  the 
complaint,  on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  or  to  authorize  the  writ.  The  Court 
sustained  the  demurrer,  and  rendered  final  judgment  for  the 
.defendants,  from  which  the  plaintiff  appeals. 
'  The  complaint  avers  that  the  plaintiff  is  the  owner,  and  has  been 
for  a  long  time,  of  a  franchise,  sometimes  a  bridge,  and  at  others, 
A  ferry  franchise,  over  the  Merced  River,  at  a  certain  place;  that 
the  Board  of  Supervisors,  without  the  notice  required  by  statute, 
granted  a  ferry  license  to  one  Xelson,  to  run  a  ferry  across  said 
river,  about  twenty  rods  above  the  place  of  plaintiff's  ferry;  and 
that  such  ferry  is  not  required  by  public  convenience,  nor  is  it 
rendered  necessary  by  the  intervention  of  any  creek  or  ravine; 
that  he  appeared  before  said  Board  of  Supervisors  and  opposed 
the  granting  of  the  license  to  Kelson,  on  the  ground  that  the 
granting  of  the  license  was  in  violation  of  the  statute;  that  the 
reason  given  by  the  board,  in  their  minutes,  for  granting  the ' 
license,  was,  that  due  notice  of  the  application  had  been  given,  and 
no  legal  excuse  was  shown  why  it  should  not  be  granted. 

Although  the  complaint  is  very  imperfectly  drawn,  and  is  not 
very  dear  in  its  averments,  still  there  are  sufficient  facts  stated  to 
authorize  the  issuing  of  the  writ  The  objections  to  the  proceed- 
ings appear  to  be :  1st,  that  the  proper  notices  had  not  been  pub- 
lished or  served,  as  required  by  the  statute,  to  give  the  Board  of 
Supervisors  jurisdiction  in  the  matter ;  2d,  that  the  record  of  the 
board  merely  shows  that  the  license  was  issued  on  the  ground  that 
no  legal  excuse  was  shown  against  it,  when  it  should  show  affirma- 
tively that  it  was  required  by  the  public  convenience,  or  by  the  sit- 
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uation  of  a  town  or  village,  or  the  crossing  of  a  public  highway,  or 
that  the  intervention  of  some  oreek  or  hi^way  rendersit  necessary 
under  the  provisions  of  Sec.  6  of  the  Act  concerning  Ferries  and 
Ton  Brid^  (Wood's  Dig.  460.)  Sec  456  of  the  Practice  Act 
authorizes  the  writ  of  certiorari  to  issue  '^  in  all  oases  where  an 
inferior  tribunal,  board,  or  officer,  exercising  judicial  functions, 
has  exceeded  the  jurisdiction  of  sudi  tribunal,  board,  or  officer,  and 
there  is  no  appeal,  nor,  in  the  judgment  of  the  Court,  any  plain, 
speedy,  and  adequate  remedy." 

There  can'  be  no  doubt  of  the  power  of  the  District  Courts  to 
grant  a  writ  of  certiorari  to  review  tbe  action  of  a  Board  of  Supers 
visors  in  granting  a  ferry  license.  (Waiigh  v.  Chauncey,  13  Cal. 
11;  Pall  V.  Paine,  23  Id.  302;  Bobinson  v.  Board  of  Supervisors 
of  Sacramento,  16  Id.  208;  People  v.  Supervisors  of  El  Dorado, 
8  Id.  58.)  The  District  Court  has  a  dear  right,  upon  the  return 
of  the  writ  of  certiorari,  to  determine  at  least  whether  the  board 
had  jurisdiction  of  the  proceding  in  which  the  license  was  issued, 
and  whether  it  was  a  case  within  the  provisions  of  the  statute 
ftnthorizing  a  ferry  to  be  established  within  one  mile  of  a  regularly 
established  ferry  or  toll-bridge.  The  averments  of  the  complaint 
are  sufficient  to  show  that  in  fact  it  was  not  such  a  case  as  would 
authorize  them  to  issue  a  license  for  a  new  ferry,  and  that  the 
proper  notices  necessary  to  give  the  board  jurisdiction  of  the. mat- 
ter had  not  been  served  or  published.  Those  are  questions  to  be 
determined  upon  the  return  of  the  writ. 

The  judgment  is  reversed,  and  the  cause  remanded,  and  the 
defendants  are  required  to  answer  the  complaint  within  ten  days 
from  the  service  of  notice  of  the  filing  of  the  remittitur  in  the 
Court  below. 


BULLOCK  V.  HUBBARD  ei  aL 

ti  A  U  win  partneitt.    fi.  ft  L.  m  a  partnenhlp  wm  also  a  mcmlMV  «f  tmm 
•thtf  flnas —  B.,  U  ft  &,  and  B.,  JU  a.  ft  D.    The  flnaa  all  faUad,  and  thalr 
( attached  by  creditors.    The  creditors  of  B.,  L.  ft  8.  and  B.»  L.,  S.  ft 
i  the  lint  attachments,  and  placed  them  In  the  hands  of  tha  Bharll^ 
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before  tbe  crcdUora  of  B.  k  L.  placed  thelr's  In  his  hands.  The  Sheriff  lerted 
all  the  writs  on  the  property  in  the  order  in  which  they  were  placed  In  hiv 
hands.  Tbe  SherilT  had  in  his  bands  a  sum  of  money  received  from  the  aato 
of  the  property  of  B.  ft  U  to  apply  on  the  executions  issned  on  judgments 
rendered  in  the  actions : 
JTeld,  that  the  creditors  of  B.  ft  L.  were  entitled  to  the  money;  and  that; 
where  a  partnership  is  composed  of  two  or  more  firms,  the  creditors  of  one  of 
the  firms  are  entitled  to  a  preference  In  the  payment  of  their  debts,  oyer  the 
creditors  of  the  whole  partnership,  out  of  money  the  proceeds  of  the  property  of 
that  firm. 

Appeal  from  the  District  Courts  Eleventh  Judicial  District^ 

Placer  County. 

Bishop  &  Long  were  general  partners.  The  partnership  ex- 
tended to  several  kinds  of  husiness,  including  farming,  and  buy- 
ing, and  selling,  and  raising  stock.  The  firm  of  Bishop  ft  Long, 
as  a  partnership,  entered  into  a  partnership  with  Seifert  &  Dod»- 
worth,  in  the  butchering  business.  The  firm  of  Bishop  &  Long, 
as  a  partnership,  also  entered  into  a  partnership  with  Stewart,  in 
buying,  raising,  and  selling  sheep. 

Hubbard,  Hall,  and  Allen  were  creditors  of  Bishop  &  Long  and 
Seifert  &  Dodsworth ;  and  were  also  creditors  of  Bishop  &  Long 
and  Stewart.  Dimcan  was  a  creditor  of  both  said  partnerships. 
Reed  wa^r  a  creditor  of  Bishop  &  Long.  The  partnerships  failed, 
and  said  creditors  procured  attachments.  The  attachments  of  Hul>- 
bard.  Hall  &  Allen,  and  Duncan,  were  issued  and  placed  in  the 
Sheriff's  hands,  before  Reed  procured  his.  When  the  Sheriff  made 
the  levy,  he  had  all  the  attachments  in  his  hands,  and  made  a  levy 
on  all  the  property,  by  virtue  of  each,  but  in  the  order  in  which 
they  had  been  placed  in  his  hands. 

Judgments  were  rendered  in  all  the  actions  on  the  same  day, 
and  executions  issued  on  the  judgments  and  placed  in  the  Sheriff's 
hands  on  the  same  day.  The  money  received  from  the  sale  of  the 
property  of  Bishop,  Long,  Seifert  &  Dodsworth,  and  Bishop,  Long 
&  Stewart,  did  not  satisfy  the  ex;ecutio]^.  against  .those  firms;  and 
the  Sheriff  then  had  remaining  in  his  hands  about  $1,800,  the  pro- 
eeeda  of  the  property  of  Bi8hop.& Long.  Hubbard,, ^^all/Sc  AUeni, 
Duncan,  and  Reed,  each,  claimed  this  money --^Hi^bard,  Hall 
'4  Allen,. and  Duncan,  because  their  attachments  w*e  prio^  in 
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point  of  time  — ^^and  Beed,  becaiifle  he  was  a  creditor  of  Bishop  & 
Long.  The  Sheriff  commenced  an  action  requiring  the  creditors  to 
litigate  their  respectiTc  rights  to  the  money.  The  District  Court 
rendered  judgment  awarding  the  money  to  Beed  and  Hubbard, 
Hall  &  Allen;  and  Duncan  appealed.  It  was  stipulated  that  the 
decision  should  be  made  according  to  the  principles  gOYeming 
Courts  of  Equity  in  such  cases. 

A.  8.  Higgins,  for  Appellants. 

The  firm  of  Bishop  &  Long  occupied  the  position  of  an  individ- 
ual member  of  the  partnerships  of  Bishop,  Long^  Seifert  &  Dods- 
worth,  and  Bishop,  Long  &  Stewart.  Bishop  had  no  separate, 
interest  in  either  of  said  partnerships — nor  had  Long.  Heed,  then, 
was  a  creditor  of  an  individual  member  of  each  of  the  said  firms,  to 
wit:  Bishop  A  Long. 

The  contract  of  a  partnership  is  in  its  character  joint  and  sev* 
eral,  and  not  simply  a  joint  contract.  All  are  liable,  both  collect- 
ively and  individually,  and  the  creditor  has  a  right  to  look  for  the 
Batisfaetion  of  his  debt,  either  to  the  partnership  or  its  individual 
members,  or  to  both;  and  his  attachment  or  execution  may  in  the 
first  instance  be  levied  upon  the  joint  property  or  the  property  of 
the  individual  ipembers,  or  any  of  them.  This  conclusion  is  irre- 
sistible, if  the  partnership  contract  is  in  its  character  joint  and  sev- 
eral— ^for  it  must  be  considered. like  any  other  joint  and  several 
contract 

"Every  partnership  debt  is  joint  and  several,  and  in  all  such 
cases  resort  may  primarily  be  had  for  the  debt  to  the  surviving 
partners,  or  to  the  assets  of  the  dissevered  partners,*'  etc.  (Story's 
Eq.  Jur.  6th  Ed.  676;  Id.  on  Part  Sec-  362;  7  Eng.  Ch.  688.) 
"It  is  now  established  beyond  controversy,  that  in  the  considera- 
tion of  Courts  of  Equity,  a  partnership  debt  is  several  as  well  as 
joint''    (CoIL  on  Part  Sec.  580,  and  cases  cited.) 

The  indebtedness  being  in  its  nature  joint  and  several,  and  cred- 
itors entitled  to  pursue  their  remedy  against  the  joint  assets,  or  the 
individual  property  of  the  respective  parties,  or  both,  is  there  any 
rule  of  law  by  which  the  private  creditor  of  an  individual  partner 
can  be  preferred  before  a  partnership  creditor  in  his  remedy  against 
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the  private  estate  t  It  is  true,  that  a  partnership  creditor  is  pre- 
ferred to  the  extent  of  partnership  assets,  before  a  private  creditor 
of  an  individual  partner;  and  the  reason  of  the  role  is  too  obvious 
to  require  a  statement.  But  no  such  reason  exists  in  the  other 
case;  neither  does  the  rule  itself.  In  the  one  case,  it  is  impossible 
to  ascertain  the  interest  of  the  individual  partner  until  partnership 
debts  are  paid,  for  his  interest  only  relates  to  the  surplus  which 
may  remain;  while  in  the  other,  his  interest  and  property  is  definite 
and  certain,  having  no  connection  with  the  rights  or  interest  of 
others.  Again,  in  the  case  of  partnership,  each  partner  is  entitled 
to  the  payment  of  the  partnership  debts  out  of  the  partnership 
ftmd;  and  thus  the  partnership  creditor  is  preferred  through  the 
operation  of  the  equities  between  the  partners  themselves. 

It  will  be  found  that  all  the  cases  giving  to  private  creditors 
preference  over  the  partnership  creditor  upon  the  private  estate, 
arise  under  the  old  rule  in  banloruptqr,  or  voluntary  assignment  of 
a  debtor  for  the  benefit  of  creditors,  when  a  Court  of  Equity  dis- 
tributes the  assets  of  the  bankrupt  or  insolvent,  giving  to  each  class 
of  creditors  priority  and  preference  upon  the  particular  property 
belonging  to  its  class;  and  this  has  been  adopted  even  in  such 
cases,  more  as  a  rule  of  convenience,  than  as  founded  in  law  and 
equity. 

In  the  case  of  Tucker  v.  Qxley,  Assignee  (5  Cranoh),  Chief 
Justice  Marshall  holds,  that  a  joint  creditor  has  a  right  to  go  upon 
the  private  estate  of  an  individual  partner  equally  with  his  private 
creditor,  in  the  absence  of  a  statute  of  bankruptcy,  and  cannot  be 
restrained,  to  the  preference  of  any  individual  creditor,  without 
the  power  of  a  Court  of  Equity;  and  this  rule  in  bankruptey  is  "an 
equitable  restraint  on  the  l^al  rights  of  parties.''  (See  also  Dorr 
V.  Shaw,  4  Johns.  Ch.  18,  19.) 

I  have  been  unable  to  find  any  cases  in  our  American  Beports 
controverting  the  position  above  taken,  while  there  are  numerous 
cases  supporting  it.  The  English  cases  reli^  upon  in  support  of 
the  preference  of  the  private  creditor  upon  the  private  estate  are, 
without  exception,  based  upon  the  rule  of  distribution  in  bank- 
ruptey; and  even  under  that  rule,  the  English  cases  present  great 
doubt  and  confiict  of  authority. 
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The  question  is  very  ably  considered  and  numerous  and  leading 
cases  collated  in  tbe  case  of  Bed  et  oL  v.  Newnum  (6  Scarb.  ft  B. 
77),  particularly  in  the  opinion  of  Duncan,  J.  (Id.  95-100).  The 
Court  will  observe  that  llie  particular  rate  of  distribution  in  that 
ca£e  was  adopted  because  of  the  express  requirement  of  the  stat* 
ute;  but  the  general  reasoning  and  law  of  the  case  apply  direedy 
to  this,  and  support  the  position  taken  by  the  appellant  Duncan, 
and  his  right  to  priority  in  daim  upon  this  fund. 

Another  case,  presenting  directly  the  point  in  this,  and  snatain- 
ing  the  position  that,  ''  the  separate  property  of  each  member  of  a 
copartnership  is  liable  to  be  attached  for  ^e  debts  due  from  the 
copartnership,  and  having  been  thus  attached,  the  lien  thus  ac- 
qnired  is  not  to  be  defeated  by  a  subsequent  attachment  by  a  sep- 
arate creditor.  (Allen  v.  Welle  et  d.,  22  Pick.  450^;  Bardwell  ▼. 
Perry  et  al.,  19  Vt,  4  Wash.,  292.) 

If  the  position  which  we  have  assumed  be  correct^  then  the  judg- 
ment of  the  Court  below  is  erroneous,  in  preferring  separate  credit^ 
on  subsequent  in  attachment  and  lien  upon  the  separate  property, 
to  partnership  creditors,  who  are  first  in  these  attachments ;  and 
appellants  are  entitled  to  a  reversal  of  the  judgment  and  relief 
aooordingly. 

Tuttle  A  Hillyer,  for  Kespondent 

It  is  a  general  principle  in  equity,  that  the  creditors  of  a  part* 
nership  have  a  prior  claim  to  the  funds  of  the  copartnership  for  the 
payment  of  their  demands ;  and  that  creditors  of  separate  members 
of  a  firm  have,  in  like  manner,  a  prior  daim  to  the  separate  funds ; 
and  though  this  rule  had  its  foundation  in  .bankruptcy  cases,  yet  it 
is  now  applied  in  all  cases  where  funds  of  either  character  are  to 
1>e  distributed;  and  equity  will  interfere  to  prevent  any  different 
distribution. 

In  England,  with  the  exception  of  one  or  two  decisions  made  by 
lord  Thurlow,  the  cases  are  uniform.  (3  Vesey,  Jun.  288;  9 
Id.ll8;2Russ.  191.) 

In  America,  there  is  some  conflict,  but  the  best  authority  sup- 
ports the  proposition  as  stated.  (3  Kent's  Coul  66-7 Y,  9th  Ed. ; 
«  Paige's  CL  168;  1  Har.  ft  Gill.  96;  6  Mass.  42;  1  Stor/s 
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Eq.  Jun  Sec  675 ;  6  Johns.  Ch.  60.)  Appellant  relies  upon  22 
Pick.,  5  Serg.  &  Rawl.,  and  19  Vt.  The  case  in  22  Pick,  is  an 
admitted  departure  from  the  general  rule,  based  upon  no  authority, 
except  one  previous  decision  of  that  Court.  It  is  not  this  case., 
because  the  fact  of  insolvency  did  not  appear,  and  because  Bishop 
&  Long  are.  not  an  individual,  but  a  partnership,  whos^  creditors 
have  the  equitable  lien  of  partnership  creditors.  The  inequity  of 
the  rule  there  laid  down  is  shown  in  the  statement  at  the  close  of 
the  opinion,  that  the  Legislature  had  revived  the  old  rul&  The 
case  in  3  Serg.  &  RawL  is  authority  for  nothing.  Three  Judges 
rendered  opinions,  and  no  two  agreed.  Probably  Justice  Gibson 
had  the  best  of  the  argument.  The  case  in  19  Vt.  278,  is  not  an 
authority  against  us,  but  in  our  favor.  Two  cases  in  this  Court 
(the  only  ones  touching  the  question)  affirm  the  old  rule,  to  this 
extent:  that  the  creditors  of  a  partnership  have  a  lien  upon  the 
partnership  property  for  their  demands,  which  will  prevail  against 
a  prior  attachment  by  an  individual  creditor;  and  this  without 
reference  to  the  fact  of  insolvency  or  the  tribunal  in  which  this 
question  is  raised.  {Coruroy  v.  Woods,  13  Cal.  626;  Chase  v. 
Steel,  9  Id.  64.)  The  reason  of  the  rule  is  stated  to  be,  that  the 
partnership  creditors,  when  they  become  such,  trust  to  the  partner- 
ship fund,  and  the  individual  creditors  to  the  separate  estate.  This 
reason,  whether  of  much  or  little  force,  applies  with  its  full 
strength  to  a  case  of  two  firms  situated  as  these  were. 

Ckookxb^  J.  delivered  the  opinion  of  the  Court — Noston,  J. 
concurring. 

This  is  an  action  in  the  nature  of  a  suit  in  equity,  brought  by  the 
plaintiff,  Sheriff  of  Placer  County,  against  the  defendants,  who  are 
the  judgment  creditors  of  three  partnership  firms:  one  composed 
of  "  Bishop  &  Long,*'  the  second  of  "  Bishop,  Long,  Sief  ert  &  Dods- 
.worth ;  '*  and  the  other  of  "  Bishop,  Long  &  Stewart,*'  to  deter- 
mine which  of  said  creditors  are  entitled  to  a  sum  of  money  in  his 
hands  —  the  proceeds  of  the  sale  of  certain  partnership  property, 
owned  by  the  firm  of  "  Bishop  &  Long."  It  seems  that  the  same 
Bishop  &  Long  were  members  of  each  of  these  partnership  firms, 
,And  each  firm  was  engaged  in  carrying  on  separate  kinds  of  hxxsir 
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ness — each  owning  its  separate  partnership  property.  The  prop- 
erty levied  upon  and  sold  by  the  Sheriff/ was  owned  by  the  firm  of 
"Bishop  &  Long,"  and  none  of  the  others,  as  partnership  firms, 
had  any  interest  therein.  The  Court  below  held,  that  the  cred- 
itors of  the  firm  of  ^^  Bishop  &  Long  "  were  entitled  to  the  money 
realized  from  the  sale  in  order  of  the  priority  of  their  seyeral 
attachment  liens;  and  judgment  was  rendered  accordingly,  from 
which  the  other  defendants  appeal 

The  judgment  of  the  Court  below  is  correct  It  has  been  re- 
peatedly decided  by  this  Court,  that  the  creditors  of  a  partnership 
are  entitled  to  a  preference  orer  the  creditors  of  the  individual 
partners  in  the  payment  of  their  debts  out  of  the  partnership 
proper^,  or  moneys  arising  therefrom,  without  regard  to  the 
priority  of  attachment  liens.  (Chase  v.  Steel,  9  Cal.  64:  Oanray 
V.  Woods,  18  Id.  626;  Dupuy  v.  Leavenworth,  lY  Id.  262;  Bur- 
pee  V.  Bunn,  22  Id.  194.)  And  the  same  principle  applies  as 
between  the  creditors  and  several  partnership  firms  as  in  the 
present  case. 

The  judgment  is  afSzmed* 


HUGHES  v.  DEVLUf. 

dftlmlos  Uitf  te  tbe  poneMion  of  mlnliif  claims  upon  tte  pMSm 
ct  tb«  United  States,  are  as  between  tliemielTes,  and  all  other  persons  ezeept 
the  United  8tatee»  owneri  of  the  eame,  harlnf  a  Tested  right  of  property 
founded  on  their  posieseion  and  appropriation  of  the  land  coataininf  the  mine, 
a  mining  claim  npon  the  public  lands  Is  claimed  and  possessed  by  seTCial 
as  joint  tenants,  tenants  in  common,  or  as  coparceners,  or  eyen  as  partners, 
socb  sereral  intereets  or  estates  are  in  the  nature  of  an  estate  of  inheritance, 
and  liable  to  be  partitioned  between  the  sereral  claimants  the  same  as  other 
real  property. 

mere  fact  that  a  mnling  dalra  Is  owned  and  worked  by  ssTsral  persons  as 
partners.  Is  no  valid  objection  to  a  partition  of  the  nme  between  the  owners, 
wliere  the  answer  does  not  set  np,  and  it  Is  not  ihown,  that  a  salt  In  equity  is 
necessary  to  settle  the  acconnte  and  adjust  the  business  of  the  partnership;  and 
all  the  material  allegations  in  a  complaint  for  partition  of  real  property  which 
are  not  denied  Ity  the  answer,  are  deemed  admitted  for  the  purposes  of  tte 
trial. 
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Afpsal  from  the  District  Court,  Ninth  Judicial  District^ 
Shasta  County.  - 

The  complaint  averred  that  plaintiff  and  defendant  were,  and 
for  a  long  time  had  been,  tenants  in  common,  owners  and  holders 
of  certain  mining  claims,  and  a  water  ditch  (describing  the  same), 
and  that  the  plaintiff  was  the  owner  and  holder  of  the  undivided 
two-thirds  part,  and  the  defendant  of  the  undivided  one-third  part 
of  said  property.  The  complaint  further  averred,  that  plaintiff 
was  desirous  of  having  and  demanded  partition  of  said  property, 
and  every  parcel  thereof,  according  to  the  respective  rights  of  the 
parties  in  interest ;  and  that  on  the  hearing  of  the  cause,  plaintiff 
would  show  that  the  property,  from  its  nature  and  peculiar  char- 
acter, could  not  be  divided  without  great  prejudice  to  the  rights 
and  interests  of  the  respective  owners. 

The  following  is  a  copy  of  all  the  material  portions  of  the  answer : 

^*  The  defendant  admits  that  he  has  and  holds  a  possessory  and 
usufructuary  interest  of  the  one-third  part  or  share  of  all  and  each 
and  every  piece  and  parcel  of  the  estate  and  property  named  and 
described  in  the  complaint ;  but  this  defendant  denies  that  he  has 
or  holds  an  estate  of  inheritance  in  the  said  property,  or  any  part 
thereof,  and  avers  that  the  said  plaintiff  has  not,  and  that  he  never 
had  or  held  an  estate  of  inheritance  in  the  said  property,  or  in  any 
part  or  parcel  of  the  same;  but,  on  the  contrary  thereof,  this 
defendant  alleges  that  the  mining  grounds  in  the  said  complaint 
described,  are  of  and  belong  to  the  public  lands  and  domain  of  the 
United  States;  and  this  defendant  says,  that  neither  himself  nor 
the  said  plaintiff  has  or  holds  any  right  or  title  under  the  United 
States  or  any  person,  and  that  neither  this  defendant  nor  the 
plaintiff  has,  holds,  or  possesses  the  said  property,  or  any  part 
thereof,  by  any  right  or  tenure,  which  gives  them  or  either  of 
them,  an  estate  of  inheritance  therein. 

And  the  defendant  further  shows,  that  the  said  plaintiff  and  this 
defendant  are  partners  in  the  business  of  mining,  and  that  they  are 
carrying  on  the  business  of  mining  with  and  upon  the  said  mining 
grounds,  and  by  means  of  the  said  ditch,  and  the  waters  therein 
flowing;  and  that  the  said  ground,  claims,  ditch  and  waters consti- 
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tate  the  capital  stock  and  means  upon  and  by  means  of  which  the 
jaid  copartnership  business  is  carried  on  and  conducted  to  the  great 
benefit  and  advantage  of  the  said  plaintiff  and  defendant. 

The  plaintiff  demurred  to  the  answer;  the  Court  sustained  the 
demurrer;  defendant  declined  to  amend;  and  the  Court  without 
hearing  any  evidence  gave  plaintiff  judgment  in  accordance  with 
the  prayer  of  his  complaint. 

Defendant  appealed. 

Robinson  A  McCawneU,  for  Appellant. 

The  first  point  relied  on  by  appellant  is,  that  the  Court  erred  in 
eDfltaining  the  demurrer  to  defendant's  answer.  The  demurrer 
admits  the  truth  of  the  facts  alleged  in  the  answer.  (Selkirk  v. 
Saeramenio  County,  3  Cal.  826;  Tuolumne  Water  Co.  v.  Chajh 
man,  8  Id.  397.)  Anything  may  be  pleaded  which  will  abate  the 
action,  or  bar  the  petitioner's  right  to  a  judgment.  (1  Whitaker's 
Practice,  499;  Buel  v.  Child,  4  How.  125.)  The  question  then 
18,  whether  the  facts  set  up  in  the  answer  constitute  a  defense  to 
the  action. 

The  complaint  sets  up  the  fact  that  the  mining  claims  and  water 
ditch,  for  which  partition  is  asked,  are  held  by  the  plaintiff  and 
defendant  as  tenants  in  conmion,  and  that  the  plaintiff  and  defend- 
ant each  have  in  the  premises  in  question  an  estate  of  inheritance. 

These  allegations  are  substantially  denied  by  the  defendant,  and 
the  answer  shows  that  the  plaintiff  and  defendant  are  partners  in 
the  business  of  mining,  and  that  they  are  carrying  on  the  business 
of  mining  with  and  upon  the  said  jnining  grounds,  and  by  means  of 
the  said  ditch,  and  the  water  therein  flowing.  There  being  then,  a 
partnership  between  the  parties,  it  is  hardly  necessary  to  say  that 
the  present  action  cannot  be  maintained ;  that  the  only  remedy  of 
the  plaintiff  is  by  the  bill  in  equity  to  dissolve  the  partnership  and 
obtain  an  account.  (Nugent  v.  Locke,  4  Cal.  820 ;  Stone  v.  Foure, 
3  Id.  294;  Wilson  v.  Lassen,  5  Id.  116;  Bamstead  v.  Empire 
Mining  Co.  6  Id.  299.) 

The  answer  having  set  up  the  partnership  of  the  parties,  and  the 
tmth  of  the  same  being  admitted  I^  plaintiff's  demurrer,  it  consti- 
totee  a  ccmplete  defense  to  plaintiff's  action,  and  the  Court  there- 
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fore  erred  in  rastaining  the  demurrer.  The  second  point  made  by 
appellant  is,  that  the  Court  erred  in  rendering  judgment  for  the 
feale  of  the  premises  in  question,  without  evidence*  The  statute 
only  authorizes  a  sale  of  the  property  when  it  appears  to  the  satis- 
faction of  the  Court,  by  the  evidence,  that  the  premises  are  so 
situated  that  partition  cannot  be  made  without  great  prejudice  to 
the  owners.    (Pr.  Act,  Sec  275.) 

^^In  general,  a  partition  should  be  denied  rather  than  a  sale. 
The  latter  course  is  authorized  only  in  cases  where  an  actual  parti- 
tion cannot  be  made  without  great  prejudice  to  the  owners.  If, 
therefore,  a  sale  would  be  equally  prejudicial,  an  actual  partition 
should  be  made.*'  (Willard's  Eq.  Jur.  703;  Smith  v.  Smith,  10 
Paige,  470.) 

The  third  point  upon  which  the  appellant  relies  is,  that  the  Court 
erred  in  rendering  a  judgment  for  the  sale  of  the  premises  in  ques- 
tion without  having  ascertained  the  title  by  proof  to  the  satisfaction 
of  the  Court  The  statute  expressly  requires  that  before  the  judg- 
ment of  sale  shall  be  made,  the  title  shall  be  ascertained  by  proof , 
to  the  satisfaction  of  the  Court;  and  where  service  of  the  com- 
plaint has  been  made  by  publication,  like  proof  shall  be  required  of 
the  right  of  the  absent  or  unknown  parties  before  such  judgment  is 
rendered.  (Pr.  Act,  Sec.  271.)  A  Court  cannot  render  judgment 
declaring  the  rights,  titles,  and  interests  of  the  parties  to  an  action 
of  partition,  without  first  ascertaining  the  facts  in  relation  thereto 
as  described  by  statute ;  and  in  case  the  defendant  omits  to  answer 
the  complain^  the  plaintiff  must  still  exhibit  proof  of  his  title. 
(Ripple  V.  Gilbom,  8  How.  462;  Porter  v.  Lee,  6  Id.  491; 
Qriggs  v.  Peckham,  3  Wend.  436.) 

B.  T.  Sprague,  for  Bespondent 

The  question  raised  by  the  demurrer  is,  whether  possessory 
claims  upon  the  lands  of  the  United  States,  for  mining  purposesy 
in  this  State,  are  estates  of  inheritance.  These  possessory  dainis 
upon  the  public  land,  have  been  uniformly  regarded  by  the  Supreme 
Court  of  this  State  as  real  estate,  and  persons  in  actual  prior  occu- 
pancy, as  possessing  valid  titles  as  against  all  the  world,  except  the 
United  States  Government.     (Lowe  v.  Alexander,  15  CaL  802.) 
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These  estates  are  estates  of  inheritaiice.  (Botiyier^s  Law  Die.  Title 
"Real  Estate/'  2-11;  Tomlon's  Law  Die.  196;  Jacob's  Law  Dia 
446.)  It  is  such  a  rights  property,  interest,  and  estate  in  lands, 
as  will,  by  the  operation  of  law,  pass  to  the  heirs  of  the  intestate 
holder  or  owner  (Sony.  Law  Die.  688),  and  Uierefore  is  the  sub- 
jeet  of  partition  under  the  statute  of  this  Stat^. 

Cbookeb,  J.  delivered  the  opinicm  of  the  Court — Nobtov^  J« 
ooBCttrring. 

This  is  an  action  for  a  partition  of  a  mining  claim  and  water 
ditch  connected  therewith,  the  plaintiff  claiming  an  undivided  two- 
thirds,  and  the  defendant  the  undi\'ided  one-third  thereof.  The  two 
hundred  and  sixty-fourth  section  of  the  Practice  Act  provides  that 
^^wfaen  several  i)ersons  hold  and  are  in  possession  of  real  properly^ 
tt  joint  tenants,  or  as  tenants  in  common,  in  which  one  or  more  of 
them  have  an  estate  of  inheritance,  or  for  life,  or  lives,  or  for  years, 
an  action  may  be  brou^t  by  one  or  more  of  such  persons  for  a  par* 
tition  thereof,  according  to  the  respective  ri^ts  of  the  persons  inter- 
ested therein ;  and  for  a  sale  of  such  property,  or  a  part  of  it,  if  it 
appear  that  a  partition  cannot  be  made  without  grdat  prejudice  to  the 
owners."    The  action  was  brou^t  under  this  section  of  the  statute. 

The  defendant  contends  that  the  interest  of  miners  in  mining 
cUims  and  ditch  property  upon  the  public  lands,  is  not  an  ^tate  of 
inheritance,  or  any  of  the  other  kinds  of  real  estate  mentioned  in 
the  statute ;  and  therefore  the  same  are  not  liable  to  be  partitioned 
between  the  owners  under  the  act  In  this  he  is  clearly  in  error. 
In  MerriU  v.  Judd  (14  Cal.  64),  this  Court  say,  in  commenting 
on  the  Law  of  Fixtures :  "  From  an  early  period  of  our  State  juris- 
prudence, we  have  regarded  these  claims  to  public  mineral  lands  aS 
titles.  They  are  so  practically.  Our  Courts  have  given  them  the 
Kcognition  of  legal  estates  of  f  reehold,  and  so,  to  all  practical  pur- 
poses—  if  we  ezcq>t  some  doctrine  of  abandonment,  not,  perhaps, 
applicable  to  such  estates — ^unquestionably  they  are,  and  we  think 
it  would  not  be  in  harmony  with  this  general  judicial  system,  to 
deny  to  them  the  incidents  of  freehold  estates,  in  respect  to  this 
matte.*'    So,  too,  they  have  been  held  to  be  "  real  property,"  re- 
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specting  which  a  euit  will  lie  under  the  two  hundred  and  fiftj- 
fourth  section  of  the  Practice  Act,  against  a  person  claiming  an 
adverse  "estate  or  interest  therein/'     (Merced  Mining  Co.  v. 
Fremont,  7  Cal.  319.)    They  are  held  to  he  real  estate  within  the 
act  relating  to  the  place  of  trial  of  civil  actions.    (Waits  v.  White, 
13  Cal.  324.)     So,  too,  they  are  held  liable  to  levy  and  sale  on 
execution,  like  other  real  estate.  (McKeon  v.  Bisbee,  9  Cal.  142.) 
The  ownership  of  a  right  to  a  mine,  with  the  right  to  work  the 
same,  situated  on  land  belonging  to  another,  is  a  very  common  inter- 
est in  mining  countries.  It  has  been  held  to  be  such  an  interest  as 
would  descend  to  the  heirs  of  an  owner.    The  mere  ri^t  to  work 
such  mines,  is  held  to  be  an  incorporeal  hereditament  in  the  land  of 
other  persons.    But  in  such  cases  it  is  held  that  it  is  indivisible, 
because  a  division  of  the  right  would  create  new  rights,  and.  would 
prejudice  the  owner  of  the  soil;  and  it  has  been,  therefore,  held 
that  the  coparceners  must  work  the  mines  jointly  with  one  stock,  or 
each  enjoy  the  right  at  successive  periods  of  time.  (Bainbridge  on 
Mines,  116,  116.)    But  a  different  rule  prevails  where  a  distinct 
right  of  property  in  mines  descends  in  coparcenery ;  and  the  copar- 
ceners in  such  case  are  entitled  to  a  partition,  as  their  ri^ts  would 
not  thereby  interfere  with  the  property  of  others.    They  are  seized, 
not  of  a  bare  right,  but  of  an  estate  in  fee,  divisible  in  its  nature. 
(Id.  116.)    And  the  same  rules  apply  to  joint  tenants  and  tenants 
in  common  of  mines.     (Id.  117;  Collier  on  Mines,  Sees.  5,  12; 
Rockwell  on  Mines,  Sees.  47-49.)    The  distinction  between  the 
right  to  mine  in  the  land  of  another  and  a  distinct  right  of  property 
in  a  mine,  as  to  this  right  of  partition,  has  no  application  to  the  pub- 
lic mineral  lands  in  this  State.    Although  the  ultimate  title  in  fee 
in  our  public  mineral  lands  is  vested  in  the  United  States,  yet  as 
between  individuals,  all  transactions  and  all  rights,  interests^  and 
estates  in  the  mines  are  treated  as  being  an  estate  in  fee,  and  as  a 
distinct  and  vested  right  of  property  in  the  claimant  or  claimants 
thereof,  founded  upon  their  possession  or  appropriation  of  the  land 
containing  the  mine.    They  are  treated,  as  between  themselves  and 
all  persons  but  the  United  States,  as  the  owners  of  the  land  and 
the  mines  therein ;  and  as  such,  where  the  land  or  the  mine  is  claimed 
by  several,  as  joint  tenants,  tenants  in  common,  or  as  oopaiceners, 


SUPKEME  COURT  —  OCTOBER  TERM,  1863.   507 

Hvghes  «.  D^Tlln. 

or  even  as  partners,  such  several  interests  or  estates  are  in  the 
nature  of  an  estate  of  inheritanoe,  and  liable  to  be  partitioned  be- 
tween the  several  claimants,  the  same  as  other  real  property. 
The  judgment  is  therefore  affirmed. 

On  petition  for  rehearing,  Csooksb,  J.  delivered  the  opinion  of 
the  Court — Nobton,  J.  concurring. 

It  is  urged  in  the  petition  that  the  property  in  controversy  being 
used  as  partnership  property,  an  action  for  a  partition  will  not  lie, 
and  that  a  suit  in  equity  must  be  brought  to  dissolve  the  partner- 
ship, and  for  an  account  of  the  partnership  business.  It  does  not 
appear  in  this  ease,  that  any  suit  in  equity  is  necessary  to  settle  and 
adjust  the  business  of  the  partnership.  The  mere  fact  that  real 
estate,  owned  by  persons  as  tenants  in  common,  or  even  as  partners, 
is  used  in  a  partnership  business,  affords  no  valid  objection  to  an 
action  to  partition  the  same  between  the  owners.  The  property 
was  of  such  a  character,  and  the  owners  had  such  an  interest  therein, 
as  afforded  a  proper  ground -for  an  action  for  a  partition,  as  has 
been  shown  by  the  previous  opinion  of  this  Court ;  and  as  the  answer 
did  not  deny  any  of  the  allegations  of  the  complaint,  but  merely 
set  up  the  facts  upon  which  the  claim  that  a  partition  would  not  lie 
was  founded,  the  demurrer  to  the  answer  was  properly  sustained. 

It  is  objected  that  no  evidence  or  proof  was  offered  to  show  that 
the  property  was  not  capable  of  being  partitioned  without  great 
prejudice  to  the  owners,  to  authorize  the  Court  to  order  a  sale.  The 
fact  was  averred  in  the  complaint,  and  was  not  denied  by  the  an- 
swer, and  it  was  therefore  properly  deemed  admitted,  like  any  other 
material  fact  affecting  the  rights  of  the  parties,  or  the  form  of  the 
remedy  to  which  they  might  be  entitled.  The  terms  of  the  two 
hunJred  and  seventy-fifth  section  of  the  Practice  Act  are  a  little 
peculiar  upon  this  subject^  but  it  does  not  vary  the  rule  laid  down 
in  other  sections,  as  to  what  facts  are  to  be  deemed  admitted.  "So 
objection  of  this  kind  was  noade  in  the  Court  below;  and  even  if 
such  proof  were  neceaaaiy,  it  may  properly  be  deemed  to  have  been 
wtivod  under  the  oifcnmstances,  the  defendants  evidently  relying 
upon  their  axiswer  being  a  sufficient  defense  to  the  action.  The 
tame  remarks  apply  to  the  objection  that  there  was  no  proof  of  the 
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title  to  the  preioises.  The  title  and  ownership  was  averred  in  the 
complaint,  and  not  denied  in  the  answer,  and  no  objection  of  this 
kind  was  raised  in  the  Court  below.  If  it  had  been,  and  the  Court 
had-  ruled  that  proof  was  not  necessary,  then  such  ruling  might 
have  been  reviewed  by  this  Court  But  the  objection  should  not 
be  raised  here  for  the  first  time. 

The  Court  appointed  a  referee,  to  make  sale  of  the  property,  in 
accordance  with  the  decree,  to  which  no  objection  appears  to  have 
been  made  in  the  Court  below ;  but  it  is  now  contended  that  the 
Court  should  have  appointed  three  instead  of  one.  Sec.  276  of 
the  Practice  Act  provides,  that  if  a  sale  is  not  directed  to  be  made, 
the  Court  shall  order  a  partition,  and  shall  ^'  appoint  three  referees 
therefor.''  This  does  not  apply  to  a  case  like  the  present,  wh^e  a 
sale,  and  not  a  partition  is.  ordered ;  and  such  sale  can  be  as  wdl 
conducted  by  one  as  three  referees.  This  objeotKm  is  not,  ther^ 
fore,  well  taken. 

The  rehearing  is  denied* 


BLACKMAN  et  al  v.  PIERCE. 

▼endor  of  goods  who  has  sold  them  on  credit  to  one  who  It  Insolyent,  1ia« 
a  right  to  atop  the  goods  and  take  them  Into  his  possession  at  any  time  before 
they  arrWe  at  their  place  of  destination,  and  go  Into  the  poasesBion  of  tha 
purchaser. 

This  right  of  stoppage  to  tranaitu  Is  paramount  to  any  Hen  on  the  goods  claimed 
by  third  persons  through  the  purchaser,  and  may  be  exercised  to  defeat  an 
attachment  or  execution  leried  upon  the  goods  by  a  creditor  of  the  vendee. 

When  a  warehouseman,  who  has  goods  in  charge,  states  to  one  who  Is  about  to 
take  possession  of  the  same,  by  a  legal  process,  that  be  has  no  charges  on  tb« 
goods,  this  Is  a  waiver  of  the  warehouseman's  lien  for  charges,  if  any  he  liad. 

AppiiAL  from  the  District  Court,  Fifteenth  Judicial  DistriGt^ 
Tehama  County. 

After  the  sale  of  the  goods  by  Blackman  &  Co.,  at  San  Fran- 
cisco, to  McDaniel,  Blackman  &  Co.  shipped  the  same  to  McDaniel, 
the  vendee,  at  Trinity  Center.  The  bills  of  lading  were  made 
out  in  the  name  of  the  vendee.    The  goods,  in  ordinary  couam  of 
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transportatioii,  arrived  at  the  head  of  steamboat  navigation,  at  Eed 
Bluff,  where  they  were  placed  in  the  hands  of  Pierce,  Church  & 
Co.,  warehousemen,  who  had  orders  from  the  vendee  to  forward 
them  to  him.  Defendants,  Pierce,  Church  &  Co.,  defended  on  the 
ground  of  right  of  property,  in  the  vendee,  McDanieL  The  Sheriff, 
Johns,  justified  under  the  attachment  issued  in  FvUer  v.  Mo- 
Baniel.    The  olJier  facts  are  stated  in  the  opinion  of  the  Court 

F.  8.  Long,  for  Appellants. 

The  right  to  stop  goods  in  trtmdtu  ceases,  whenever  the  goods 
come  into  the  actual  or  constructive  possession  of  the  vendee. 
(1  Parsons  on  Cont  484r-490,  and  the  notes  referred  to  by  the 
author;  also.  Parsons'  Merc.  Law,  60-64,  and  notes.) 

The  goods  were  delivered  to  the  vendee  as  soon  as  they  were  put 
on  shipboard  at  San  Francisco,  because  the  bills  of  lading  were 
made  out  to  him,  and  not  to  the  vendors.  The  transit  stopped  at 
Red  Bluff,  and  the  defendants,  Pierce,  Church  &  Co.,  as  the  agents 
of  McDaniel,  received  them,  and  kept  them,  under  instructions 
from  McDaniel,  until  he  would  send  for  them. 

IF.  H.  Rhodes,  for  Eespondent 

The  right  of  stoppage  in  irafisitu  continues  in  force  until  the 
goods  sold  arrive  at  the  point  of  destination.  {Markwald  v.  Credr 
iiors,  7  Cal.  213;  Abb.  on  Ship.  621,  Ed.  1864.) 

The  right  is  not  defeated  by  process  of  attachment,  at  suit  of  a 
creditor  of  vendee.  (Abb.  on  Ship.  520,  Ed.  1864;  Smith's 
Meic.  L.  654;  16  B.  Mon.  270.) 

Possession  taken  by  an  agent  of  consignee,  but  before  the  goods 
reach  the  actual  possession  of  the  vendee,  is  not  sufficient  to  term- 
inate the  ifxmsitvs  and  destroy  the  ri^t  (Marhwdld  v.  Credit- 
ors, r  Cal.  213.) 

Even  a  resale  by  the  first  vendee,  and  payment  to  him,  will  not 
destroy  the  ri^t  (Hill  on  Sales,  218,  Sec  102 ;  Craven  v.  By- 
der,  6  Taunt  433.) 

Absolute  insolvency  of  vendee,  not  absolutely  necessary  to  jus- 
tify the  exercise  of  the  rigjit  (14  B.  Mon.  324;  17  U.  S.  I^ig. 
512,  Sec.  107.) 
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When  the  defense  set  np  is  the  existence  of  a  lien  in  behalf  of 
warehousemen^  the  lien  must  be  asserted  at  the  time  of  the  demand, 
or  else  it  is  waived.  (Smith's  Merc.  L.  664,  and  Note;  6  Wend. 
608;  20  Id.  267;  15  Id.  476;  2  Bing.  23.) 

CBOcKEBy  J.  delivered  the  opinion  of  the  Oonrt — Nobton,  J« 
concurring. 

This  is  an  action  brought  against  Pierce,  Ohnrch  &  Oa,  ware- 
housemen at  Red  Bluff,  and  Johns,  the  Sheriff  of  Tehama  Count j, 
to  recover  the  value  of  a  lot  of  goods  sold  by  the  plaintiffs,  mer- 
chants in  San  Francisco,  to  one  McDaniel,  of  Trinity  Cffliter, 
Trinity  County;  and  which  they  claim  by  the  right  of  stoppage m 
transituj  the  purchaser  having  become  insolvent  after  the  sale  of 
the  goods.  It  appears  that  the  goods  were  duly  marked  to  McDan- 
iel,  care  of  Pierce,  Church  &  Co.,  Red  Bluff ;  that  the  plaintiffis 
shipped  them  on  a  steamer  at  San  Francisco,  and  they  duly  ar- 
rived at  Red  Bluff,  the  point  of  transhipment  from  the  river 
steamer  to  wagons,  to  be  transported  to  their  final  destination; 
that  Pierce,  Church  &  Co.  put  them  in  their  warehouse,  advised 
McDaniel  of  their  arrival,  and  he  wrote  them  that  he  would  send  a 
team  after  them;  that  while  they  were  thus  in  the  warehouse  at 
Red  Bluff  an  attachment  was  levied  upon  them  by  the  Sheriff,  is- 
sued in  an  action  brought  by  one  Fuller  against  McDaniol ;  that 
after  the  purchase  of  the  goods  McDaniel  became  insolvent,  and 
the  price  remained  impaid;  that  after  the  levy  the  plaintiffs,  by 
their  agent,  gave  notice  to  the  warehousemen  and  the  Sheriff  that 
McDaniel  had  become  insolvent ;  that  the  goods  had  been  sold  to 
him  by  them ;  that  the  price  was  unpaid,  and  that  they  claimed  the 
right  of  stoppage  in  trartsitu,  and  demanded  the  goods  of  them, 
and  they  refused  to  deliver  them. 

The  right  of  a  vendor  who  has  sold  goods  on  credit,  when  the 
vendee  is  insolvent,  to  stop  and  take  them  into  his  possession,  at 
any  time  before  their  arrival  at  the  place  of  destination,  and  going 
into  the  actual  or  constructive  possession  of  the  purchaser,  is  well 
established.  Depositing  them  at  an  intermediate  point,  with  an 
agent  of  the  purchaser,  for  the  purpose  of  being  forwarded,  does 
not  terminate  the  transitus.    (Markwald  v.  His  Creditors,  7  OaL 
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213.)  It  IB  clear^  therefore,  that  the  mere  fact  that  the  goods  had 
come  into  the  possession  of  Pierce,  Church  &  Co.,  to  be  forwarded 
to  the  purchaser,  did  not  terminate  the  transitus  or  divest  the  plain* 
tiffs  of  their  right  of  stoppage  in  transiii^ 

This  right  of  stoppage  in  traamtu  is  paramount  to  any  lien  on 
the  goods  claimed  by  third  persons  against  the  purchaser.  Thus  it 
may  be  exercised  to  defeat  an  attachment  or  execution  levied  upon 
the  goods  by  a  creditor  of  the  vendee ;  for  the  lien  acquired  by  the 
levy  operates  only  upon  the  interest  of  the  debtor,  but  cannot  de- 
feat the  paramount  right  of  a  stranger.  (Hilliard  on  Sales,  217.) 
The  Court  found  that  the  warehousemen  stated  to  plaintiffs'  &gent, 
at  the  time  of  the  demand,  that  they  had  no  charges  upon  the 
goods-  This  was  stated  in  reply  to  a  question  of  the  agent,  who 
told  them  he  was  ready  to  pay  their  charges  if  any  they  had.  By 
this,  the*  warehousemen  waived  their  lien  for  charges,  if  they  had 
any.  {Everett  v.  Saltus,  15  Wend.  474;  Everett  v.  Coffin,  6  Id. 
608 ;  Saltus  v.  Everett,  20  Id.  268.) 

The  judgment  is  affirmed* 


MARTHA  HALE  et  al  v.  JAMES  BRENBTAN,  Exuoijtob, 

Etc. 

A  broasht  an  action  against  B  to  recover  for  the  Talne  of  Mnrlcai  alleged  to 
bsTe  been  rendered  by  A,  for  B«  In  keeping  a  botel.  The  defente  was,  that  A  and 
B  were  partners.  On  the  trial,  B,  after  Introdnclng  tome  eiyldence,  whtdi 
tended  to  show  a  partnership,  offered  In  eyldenoa  the  hooka  of  the  hotel,  aa 
further  evidence  of  the  partnership:  held,  not  to  be  error,  and  that  if  tha 
books  afforded  anj  evidence  of  a  partnership,  the  entries  were  admissible. 

ne  books  of  a  partnership  are  evidence  in  actions  between  the  partners,  and 
when  kept  subject  to  the  inspection  of  each,  moat  be  admitted  as  eorrect  until 
the  contrary  la  shown. 

Appbal  from  the  District  Court,  Third  Judicial  District,  Santa 
Cruz  Connty- 

Tbe  facts  are  stated  in  the  opinion  of  the  Court 

Joeeph  H.  Skene,  for  AppeUaatat 
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The  account  books  of  the  deceased,  the  defendant's  testator, 
were  his  own  written  declarations,  made  without  the  knowledge  of 
the  plaintiflFs,  and  inadmissible  in  favor  of  the  executor  represent- 
ing him  in  this  action.  (1  Phillips  on  Ev.,  Oowen,  Hill  & 
Edwards'  Ed.  37.) 

The  entries  made  by  hie  servant  were  equally  inadmissible  to 
prove  a  partnership  existing  between  his  employer  and  the  female 
plaintiff ;  made  as  they  were  without  her  knowledge,  and  by  a  per- 
son not  under  her  authority,  and  coming  within  no  exception  to  the 
general  rule  excluding  hearsay  evidence.     (1  PhiL  on  Ev.  357.) 

Error  is  presumed  from  the  admission  of  improper  testimony, 
until  the  contrary  is  shown.    (Orimes  v.  FaU,  15  Cal.  63.) 

Robinson  &  McConnell,  for  Respondent 

A  proper  foundation  was  laid  for  the  introduction  of  the  book  in  • 
efvidence.  And  the  rule  is  well  settled,  that  the  books,  in  such 
cases,  are  admissible  in  evidence.  (1  Qreenl.  on  Ev.  Sees.  116- 
118 ;  Landers  v.  Tvmer,  14  Cal.  574;  Le  Prance  v.  Nevitt,  7  Id. 
186.)  The  fact  of  the  death  of  said  James  Skene,  is  not  material 
to  the  admissibility  of  this  kind  of  evidence.  (1  Greenl.  on  Ev. 
Sec  120,  and  authorities  cited.) 

The  second  point  relied  on  by  the  appellant  is,  that  the  entries 
in  the  books  were  inadmissible  to  prove  a  partnership.  That  the 
entries  in  the  books  were  admissible  in  evidence,  as  being  part  of 
the  res  gestos,  there  cannot  be  a  question  of  doubt  (1  GreenL  on 
Ev.  Sec  120;  Dr.  Pattershall  v.  Turford,  8  B.  &  Ad.  890;  Poole 
r.  Dieas,  1  Bing.  K  C.  654.) 

Obooxeb,  J.  delivered  the  opinion  of  the  Court — Norton,  J. 
eoBCurringk 

This  is  an  action  brought  by  husband  and  wife,  for  services  ren- 
dered by  the  wife  before  her  marriage,  for  the  defendant's  testator, 
in  keeping  the  Santa  Cruz  Hotel.  The  defense  was,  that  she  was 
a  partner  of  plaintiffs'  testator  in  keeping  the  hotel,  and  not  hia 
servant.  The  defendant  reoovered  judgment,  from  which  llie 
plaintiffs  appeal. 

The  only  error  assigned  is  the  a4mis9ion  In  evidence  of  tfaa  book^ 
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of  the  hotel.  It  was  admitted  at  the  trial  that  she  was  the  owner 
of  one  half  of  the  hotel,  and  of  the  furniture  and  fixtures  therein, 
at  the  time  of  the  performance  of  the  alleged  services.  It  was  also 
proved  that  the  business  was  carried  on,  and  the  books  kept  in  the 
name  of  '^  The  Santa  Cruz  Hotel;''  and  upon  the  death  of  the  testa- 
tor she  took  these  books  out  of  the  trunk  of  the  testator,  in  his 
room,  and  examined  them;  and  that  the  executor  afterwards  took 
charge  of  them.  They  were  proved  to  be  the  books  of  the  hotel 
bj  a  witness  who,  as  clerk,  had  kept  them  in  part;  and  that  all  the 
entries  not  in  his  handwriting  were  in  the  handwriting  of  the  testa- 
tor. It  seems  there  was  also  other  evidence  tending  to  show  a 
partnership.  The  books  were  then  offered  to  show  that  several 
charges  appeared  therein  against  the  testator,  and  also  against  her. 

Under  the  circumstances  of  the  case,  there  was  no  error  in  ad- 
mitting the  books.  They  may  have  afforded  very  little  evidence 
npon  the  main  question,  whether  or  not  there  was  a  partnership 
existing  between  the  female  plaintiff  and  the  testator  during  the 
time  of  the  alleged  services,  but  if  they  afforded  any,  they  were 
admissible.  The  possession  of  books  and  documents,  or  the  cir- 
cumstance that  a  party  had  access  to  them,  has  been  considered  a 
ground  for  affecting  hiin  with  the  admission  of  the  facts  stated  in 
than.  (1  Phil.  Ev.,  C,  H.  &  E's  Notes,  446.)  So,  although  the 
books  of  an  individual  are  not  evidence  in  his  favor  against  others, 
yet,  from  the  very  nature  of  the  case,  the  books  of  a  partnership 
must  be  evidence  between  the  partners  themselves.  Such  books, 
kept  subject  to  the  inspection  of  each,  must  be  admitted  as  correct 
nntil  the  contrary  is  shown.  (Id.  448,,  note.)  The  record  does 
not  show  all  the  evidence  introduced  preliminary  to  the  offer  of 
the  books,  and  it  is  to  be  presumed  that  there  was  suifficient  to 
authorize  the  Court  to  admit  them,  as  error  in  the  action  of  the 
Court  is  not  to  be  presumed.  If  it  was  shown  that  she  had  access 
to  the  books  during  the  time  they  were  kept,  that  would  be  a  strong 
circumstance  to  hold  her  bound  by  the  statements  therein,  if  any 
there  were.  The  record  does  not  disclose  what  entries  therein 
were  used  in  evidence,  so  that  we  are  unable  to  determine  whether 
Aey  were  material  or  not. 

The  judgment  is  affirmed* 
Tou  xxni.— aa 
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BISHOP  t;,  HUBBARD  et  al. 

A  *  B  were  putnera,  and  u  eneh,  owned  two  tracts  of  land.  ▲  for  ■eretttl 
yeara  had  resided  apon  one  of  the  tracts  with  his  family,  asing  it  sa  a  home- 
stead. The  firm  becominf  embarrassed,  they  made  a  division  of  their  lands,  and 
B  execated  to  A  a  deed  of  his  interest  In  the  homestead  tract ;  and  A  executed 
to  B  a  deed  of  his  interest  In  the  other  tract  These  deeds  were  executed  for 
the  purpose  of  enabllnc:  A  to  file  a  declaration  of  homestead  on  the  tract 
deeded  to  him,  and  thereby  prerentinf  the  creditors  from  selllnf  It  In  pay- 
ment of  their  debts.  A  soon  after,  executed  and  recorded  a  declaration  of 
homeatead  on  the  land: 

HeMj  that  the  conveyances  were  fraudulent  and  void  as  to  creditors;  and  that, 
notwithstanding  the  homestead  claim,  the  land  was  still  liable  for  the  debts 
of  the  flroL 

WlMre  a  partnership.  In  embarrassed  circumstances,  converts  Its  means,  npon 
the  strength  of  which  It  hss  obtained  credit,  into  real  estate,  to  be  claimed  as  a 
homestead  by  one  of  the  firm,  for  the  purpose  of  placing  those  means  beyond 
the  reach  of  the  creditors,  the  land  Is  liable  to  the  executions  of  the  creditors, 
notwithstanding  the  dodaratioa  of  homestead. 

Afpsai.  from  the  District  Court,  Eleventh  Judicial  District^ 
Placer  County. 

Bishop  &  Long  were  general  partners,  and  had  been  for  several 
years  engaged  in  ranching,  and  raising,  buying,  and  selling  sheep 
and  cattle,  Theyowned  two  tracts  of  land  which  had  been  acquired 
with  the  partnership  funds.  Their  circumstances  had  become  em- 
barrassed, and  their  creditors  were  pressing  them.  On  the  twen- 
tieth day  of  May,  1861,  they  made  a  division  of  their  real  estate^ 
and  executed  mutual  deeds.  Bishop  had  been  residing  on  one  of 
the  tracts  for  several  years  with  his  family,  and  in  the  division  this 
tract  fell  to  Bishop,  who  on  the  same  day  executed  and  recorded 
thereon  a  declaration  of  homestead.  The  deed  and  declaration  of 
homestead  were  both  recorded  on  the  same  day.  Two  days  after- 
wards, the  creditors  conu!nenced  suits  against  the  firm,  and  among 
other  property,  attached  the  land  claimed  by  Bishop  as  a  home- 
stead. Judgments  were  rendered  in  the  actions  by  default;  and 
on  the  fourth  of  June  thereafter,  executions  were  issued  on  the 
judgments,  and  the  property  claimed  as  a  homestead  advertised 
for  sale.  Bishop  filed  a  bill  in  equity  to  enjoin  the  sale,  claiming 
that  the  same  would  create  a  cloud  upon  his  title.  Defendants  set 
up  in  their  answer  that  the  sale  from  Long  to  Bishop  was  a  fraud 
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upon  the  creditors^  and  asked  that  the  deed  be  canceled.  The 
question  of  frand  was  submitted  to  a  jnry,  who  fonnd  that  the  sale 
was  fraudnlent  Tlie  Conrt  thereupon  rendered  judgment  for 
defendants,  and  also  canceling  and  annulling  the  deed  from  Long 
to  Bishop. 

Hale  &  Smith  and  Hereford  A  WiUiams,  for  Appellant  ^ 

Bishop  &  Long  were  each  liable  upon  all  of  the  judgments  to 
Aeir  full  amount,  and  it  was  impossible  for  the  conveyance  from 
Long  to  Bishop  to  operate  as  a  hindrance  to  the  defendants  in  the 
enforcement  of  their  judgments,  because  the  property  was  as  much 
and  as  completely  liable  after  the  conveyance  as  before.  Until 
Bishop  withdrew  the  properly  from  its  liability  to  execution  by  his 
declaration  of  homestead,  the  defendants'  right  to  execute  it  was 
as  perfect  as  when  it  belonged  to  the  firm  of  Bishop  &  Long. 

The  case  is  very  different  from  that  of  a  conveyance  to  a  third 
parfy,  or  one  who  is  not  liable  for  the  debts,  because  in  the  latte^ 
case  the  conveyance  operates  as  a  withdrawal  of  the  property  from 
its  liability  to  execution ;  while,  as  we  have  shown  before,  a  con- 
veyance from  one  debtor  to  his  joint  debtor  has  no  such  effect. 
The  only  effect  of  the  latter  conveyance,  is  to  change  the  title  of 
the  property  as  between  the  debtors. 

If  correct  in  our  conclusions  upon  this  proposition,  we  compel 
the  defendants  (respondents)  to  sustain  the  charge  of  fraud  to  the 
effect  that  the  declaration  of  homestead  was  fraudulent  in  law,  or 
their  case  falls. 

We  have  examined  the  question  with  some  care,  and  have  not 
been  able  to  find  a  case  where  the  act  of  claiming  property  as 
exempt  from  execution  has  been  held  fraudulent,  because  done  to 
hinder  and  delay  creditors.  And  we  cannot  conceive  it  possible 
for  any  Court  to  so  hold.  On  the  contrary,  instead  of  making  it 
fraudulent,  the  law  contemplates  that  the  creditor  will  by  his  action 
delay  his  creditors.  It  authorizes  him  to  do  so,  and  makes  his  acts 
lawful,  instead  of  declaring  them  void. 

Every  claim  of  exemption  of  property  from  execution  sale,  oper- 
ttes  MB  a  delay  of  the  creditor  that  far.  And  the  effect  of  such 
daim  in  faot,  so  far  as  the  creditor  is  concerned,  is  precisely  the 
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same  as  that  of  a  dale  of  the  property  to  a  third  party  to  avoid  the 
debt  But  the  effect  or  consequence  in  law  is  very  different,  be- 
cause in  the  former  instance  the  law  declares  the  act  valid  and 
legitimate  under  all  circumstances,  while  in  the  latter  it  dedaies 
it  void.  The  only  case  in  our 'reports  having  any  bearing  upon  the 
question  under  discussion  which  we  have  been  able  to  find,  is  that  of 
Randall  v.  Buffingian  (10  Cal.  491.)  In  that  case,  this  Court 
held,  that  where  an  insolvent  sold  goods  liable  to  execution,  and 
applied  the  proceeds  to  the  relief  of  his  homestead  by  discharging  a 
mortgage  resting  upon  it,  the  transaction  was  not  liable  to  impeach- 
ment for  fraud  in  delaying  creditors.  In  other  words,  that  the  act 
of  relieving  the  homestead,  so  as  to  exempt  it  entirely  from  exeoih 
tion  or  from  the  reach  of  creditors,  was  not  fraudulent 

8.  Heydenfeldt,  for  Respondents. 

It  may  be  considered  well  established,  that  fraud  in  the  transmu- 
tation of  partnership  property  from  one  partner  to  another,  will  not 
prevail  as  against  the  creditors.  In  Ex  Parte  Riuffin  (6  Yes. 
125),  although  the  circumstances  did  not  call  for  an  espressive 
decision  of  the  points,  yet  the  remarks  of  Lord  Elden,  in  his  opin- 
ion, make  it  dear  that  such  was  his  understanding.  On  page  127 
he  says:  ^'A  bona  fide  transmutation  of  the  property  binds  the 
creditors.**  *'  When  the  effect  is  a  bona  fide  transaction  of  this 
eort,  it  would  be  much  better  to  examine  the  bona  fides  of  each 
transaction  than,"  etc. 

From  these  quotations  it  appears  evident,  that  a  partition  or  sale 
among  partners  of  partnership  effects,  is  not  free  from  inquiry  into 
the  good  faith  of  the  transaction;  and  if  it  lacks  this  essential 
quality  it  will,  like  all  other  fraudulent  acts,  be  void. 

In  Anderson  v.  Maltby  (2  Vesey,  Jr.  245),  a  retiring  partner 
withdrawing  funds  as  for  his  share,  was  declared  fraudulent,  and 
compelled  to  account  There  must  be  a  fair  transmutation  of  the 
partnership  property  by  the  outgoing  partner  to  the  remaining  part- 
ner, to  enable  the  joint  property  of  the  firm  to  become  the  separate 
property  of  the  remaining  partner.     (1  Montagu  on  B.  Ia  408.) 

In  Yale  v.  Yale  (13  Conn.  190),  the  Court  emphatically  decide 
that  an  appropriation  of  the  joint  proper^  by  one  partner  to  pay 
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his  individual  debt,  would  be  fraudnlent  and  void  as  against  the 
partnership  creditors. 

The  plaintiff  gays  it  is  no  fraud  to  dedicate  a  homestead.  This 
proposition  nakedly  and  abstractly  we  admit  So  also,  nakedly 
and  abstractly,  it  is  no  fraud  to  pay  a  private  debt.  But  here,  the 
frand  consists  in  appropriating  the  partnership  property;  and  it 
must  be  equally  fraudulent,  whether  it  be  done  for  the  one  purpose 
or  the  other,  or  for  any  purpose  which  defeats  the  partnership 
creditors. 

Cbooksb,  J.  delivered  the  opinion  of  the  Court — Nobton,  J« 
concurring. 

Bishop  &  Long  were  partners  engaged  in  an  extensive  busi- 
ness, and  as  such  owned  the  tract  of  land  in  controversy,  on  which 
is  a  dwelling-house,  the  house  and  land  having  been  occupied  by 
Bishop,  with  his  family,  as  their  homestead  for  several  years.  Be- 
coming embarrassed,  they  made  a  division  of  their  real  estate,  and 
executed  mutual  deeds  to  each  other  under  it,  by  which  the  title  te 
this  property  became  vested  in  Bishop,  who  duly  filed  and  had 
recorded  his  declaration  of  homestead.  The  defendants  are  cred- 
itors of  Bishop  &  Long,  and  as  such  obtained  judgments  on  their 
debts  and  levied  upon  the  property.  Bishop  then  brought  this 
action,  claiming  the  property  as  a  homestead,  and  therefore  not 
liable  to  sale  on  execution,  and  prayed  for  an  injunction  to  restrain 
the  defendants  from  selling  it  under  their  executions.  The  defend- 
ants contend  that  the  division  of  the  property  between  the  partners 
was  a  fraud  upon  them  as  creditors,  and  therefore  void  as  to  them ; 
that  the  property  is  still  partnership  property,  and  as  such  liable  to 
the  judgment  of  their  debts,  which  cannot  be  defeated  by  the  claim 
of  homestead.  The  case  was  tried  by  a  jury,  who  found  a  verdict 
for  the  defendants,  upon  which  a  judgment  was  duly  rendered 
against  the  plaintiff,  from  which  he  appeals. 

It  has  been  repeatedly  decided  by  this  Court,  that  a  homestead 
could  not  be  established  upon  property  held  in  joint  tenancy,  or 
tenancy  in  common.  (Wolf  v.  Fletshaeker,  5  Cal.  245  ;  Reynolda 
▼.  Pixley,  6  Id.  165;  Oiblin  v.  Jordorif  Id.  416;  Kellersherger  v. 
Kopp^  Id.  565.)     It  follows  that  while  the  debtors  owned  the  prop- 
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erty  as  tenants  in  common,  it  was  liable  for  their  partnership  debts ; 
and  the  fact  that  it  had  been  and  was  occupied  by  one  of  them  as 
a  homestead,  would  not  have  affected  that  liability. 

In  the  case  of  Eiddell  y.  Shirleff  (5  Cal.  488),  a  debtor  in 
embarrassed  circumstances  made  a  sale  of  certain  personal  property 
for  the  purpose  of  raising  funds  with  which  to  discharge  certain 
debts,  which  were  a  lien  upon  his  homestead,  for  the  purpose  of 
saving  it  to  himself — of  all  which  the  purchaser  had  full  knowledge 
at  the  time  of  his  purchase.  It  was  held  that  it  was  a  transaction 
calculated  to  hinder,  delay,  or  defraud  creditors,  and  therefore  the 
property  was  liable,  in  the  hands  of  the  purchaser,  for  the  debts  of 
his  vendor.  The  Court  say :  "  Although  the  law  secures  the  home- 
stead from  execution  arising  from  ordinary  indebtedness,  it  is  yet 
made  chargeable  for  debts  by  the  acts  of  the  parties  interested  in 
its  preservation,  and  in  some  cases  by  operation  of  law.  Where 
such  cases  exist,  it  would  seem  to  be  only  fair  that  the  homestead 
should  remain  answerable  for  the  debts  charged  upon  it,  and  not, 
after  becoming  a  source  of  credit,  be  relieved,  intentionally,  by  the 
disposition  of  all  the  other  property  of  the  debtor,  leaving  nothing 
for  the  satisfaction  of  the  other  creditors."  So  in  the  present  case, 
the  land  in  question,  before  the  division,  was  chargeable  with  the 
debts  of  the  partnership  by  operation  of  law,  and  it  was  a  source 
of  credit  to  the  parties  while  it  remained  in  that  condition ;  and  it 
would  not  seem  just  and  right  that  the  debtors,  after  having  thus 
obtained  credit  thereon,  should,  by  their  own  act,  without  the  con- 
sent of  their  creditors,  place  it  beyond  the  reach  of  such  creditors, 
who  may  have  dealt  with  them  on  the  faith  of  the  liability  of  this 
property  to  be  applied  in  payment  of  their  just  debts.  The  convey- 
ance from.  Long  to  Bishop  was  a  means  of  placing  the  property  in 
a  situation  by  which  it  mi^t  be  put  beyond  the  reach  of  the  cred- 
itors ;  and  if  done  for  that  purpose  the  jury  were  justified  in  finding 
that  it  was  made  for  the  purpose  of  hindering,  delaying,  or  defraud- 
ing creditors,  and  therefore  void. 

The  case  of  BandaU  v.  Buffington  (10  Cal.  491),  referred  to 
by  the  appellant,  differs  from  the  case  of  Riddell  v.  Shirley  and 
the  present,  in  this,  that  there  the  insolvent  debtor  paid  money  in 
his  hands  in  discharge  of  a  debt  which  was  an  incumbrance  upon 
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his  homestead,  and  the  Court  h?ld  it  to  be  valid,  because  ^^  there 
L«  no  rule  of  law  which  prevents  a  debtor  in  insolvent  circumstances 
from  the  application  of  his  property  to  the  payment  of  one  debt 
rather  than  another.''  In  that  case  there  was  no  assignment  or 
conveyance  to  be  held  void  for  fraud.  In  the  case  of  Riddell  v. 
Skirleff,  and  the  present,  there  were  conveyances  made  of  prop- 
erty, file  effects  of  which  were,  directly  or  indirectly,  to  put  prop- 
erty beyond  the  reach  of  creditors.  The  question  whether  the  con- 
veyance in  this  case,  from  Long  to  Bishop,  was  made  with  the  in- 
tent to  hinder,  delay,  and  defraud  creditors,  seems  to  have  been 
fairly  submitted  to  the  jury,  and  we  see  no  good  reason  for  disturb- 
ing their  verdict 
The  judgment  is  therefore  a£Srmed. 


HENDERSON  v.  ALI.EN  ei  al 

Ir  It  donbtfal  whether  In  an  action  tor  a  forcible  entrap  or  a  forcible  detainer, 
the  title  of  the  premises  can  be  InTolyed  In  the  controyersy.  Bat  where  the 
action  la  against  a  tenant,  for  unlawfully  holding  over  lands  after  the  termlna* 
tion  of  a  lease,  the  title  maj  become  Involyed,  In  some  cases ;  and  In  snch  cases 
the  statnte  authorising  the  remoyal  of  actions  from  a  Justice's  Court  to  a  Dis- 
trict Court,  wonld  be  applicable. 

b  an  action  commenced  before  a  Justice  of  the  Peace,  under  the  Forcible  Elntry 
and  Detainer  Act  an  answer  which  denies  generally  the  allegations  of  the 
complaint.  Is  sufficient. 

▲,  who  claimed  to  be  in  possession  of  a  tract  of  coal-bearing  land,  made  a  yerbal 
agreement  with  B  &  C,  by  which  they  were  to  prospect  for  coal  until  they 
struck  a  particular  seam,  or  ledge,  and  before  they  struck  this  ledge  they  wart 
to  do  all  the  work  and  haye  two-thlrda  of  the  claim ;  but  after  the  ledge  was 
■trod,  the  work  was  to  be  prosecuted  by  the  parties  jointly.  A  to  bear  one- 
third  of  the  nqiMnses,  and  B  k  C  two-thirds:  held,  that  this  agreement  did 
not  create  the  relation  of  landlord  and  tenant  between  A  ft  B  and  C,  but 
that  it  made  them  tenants  In  common,  or  partners  in  mining;  and  that  the 
action  of  nnlawfnl  detainer  was  not  the  proper  rsmedy  for  A,  if  excluded  from 
the  premises  by  B  ft  C 

AppsAii  from  the  District  Court,  Seventh  Judicial  District,  Con- 
tra Co0ta  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 
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0.  F.  &  TTm.  H.  Sharp,  for  Appellanta, 

M.  S.  Chase,  for  Bespoi^lents. 

Ceockeb,  J.  delivered  the  opinicm  of  the  Court  —  IToBTOif,  J. 
eoncurring. 

This  action  was  commenced  before  a  Justice  of  the  Peace,  the 
plaintiflF  claiming  to  be  the  owner  of  a  certain  tract  of  land  contain- 
ing a  coal  mine,  which  he  had  leased  to  the  defendant,  Clark,  under 
whom  the  other  defendants  claimed,  and  put  him  into  possession, 
under  an  agreement  by  which  the  plaintiff  was  to  have  one-third  of 
the  ooal  taken  from  the  mine  in  opening  the  same.  The  complaint 
avers  that  the  term  of  the  lease  had  expired,  and  the  defendants 
refused  to  surrender  the  possession,  and  prays  for  restitution.  The 
defendants  Allen  and  Lander,  filed  an  answer,  denying  the  allega- 
tions of  the  complaint,  and  set  up  that  they  were  owners  of  the 
premises ;  that  the  title  was  necessarily  involved,  and  prayed  that 
the  cause  be  certified  to  the  District  Court  for  trial.  The  cause 
was  afterwards  so  transferred,  and  at  the  trial,  in  the  District  Court, 
a  judgment  of  nonsuit  was  rendered  against  the  plaintiff;  from 
which,  and  from  a  motion  refusing  a  new  trial,  he  takes  this  appeal- 

The  first  point  we  will  notice  is,  that  the  District  Court  had  no 
jurisdiction  of  the  action,  it  having  been  commenced  before  a  Jus- 
tice of  the  Peace.  It  is  doubtful  whether,  in  an  action  purely  for  a 
forcible  entry  or  detainer,  the  title  can  be  involved  in  the  contro- 
versy, the  question  being  one  relating  solely  to  the  possession.  This 
Court  seems  to  have  held  both  ways  upon  this  point.  {Larue  v. 
OasJcins,  5  Cal.  507 ;  Dickinson  v.  Magvire,  9  Id.  50.)  But  where 
the  action  is  against  a  tenant  and  others  for  unlawfully  holding 
over  lands  after  the  termination  of  a  lease,  and  other  actions  not 
founded  upon  a  forcible  entry  or  detainer,  the  title  may  properly 
become  involved,  in  some  cases,  and  the  statute  authorizing  their 
removal  to  the  District  Court  would  be  applicable.  (Cullen  v. 
Lamgridge,  17  Cal.  67.)    This  point  is  therefore  overruled. 

It  is  objected  that  the  plaintiff  was  entitled  to  a  judgment  in  the 
Justice's  Court,  for  want  of  a  sufficient  answer.  The  answers  denv 
generally  the  allegations  of  the  complaint^  and  this  was  sufficient  in 
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ah  action  before  a  Justice  of  the  Peace^  where  the  strict  mles  of 
pleading  do  not  apply.  Sees.  19  and  20  of  the  act  under  which 
this  action  was  brought,  fully  provide  for  such  cases,  the  latter  pro- 
viding that  ''  all  matters  of  excuse,  justific^ation,  or  aVoidanoe  of 
the  allegations  of  the  complaint^  may  be  given  in  evidence  under 
the  answer/'  The  objection  that  the  defendants  had  no  right  to 
file  an  amended  answer  in  the  District  Court,  is  not  well  taken. 

It  is  further  urged,  that  the  Court  erred  in  granting  a  nonsuit 
It  appears  that  the  land  in  controversy  is  public  land ;  that  the 
plaintiff  claimed  to  have  entered  under  the  Possessory  Act  of  this 
State;  that  he  made  a  verbal  agreement  with  the  defendants,  by 
which  they  were  to  prosecute  the  proper  work  thereon  until  they 
struck  coal,  to  receive  two-thirds  of  the  claim  until  they  struck 
coal  on  a  particular  lode  or  seam,  and  after  that  the  work  was  to 
be  prosecuted  by  the  plaintiff  and  defendants  jointly,  the  plaintiff 
to  pay  one-third  of  the  expenses  and  the  defendants  two-thirds ; 
that  the  ooal  was  not  struck  at  the  point  designated.  The  plaintiff 
was  also  to  build  a  house  upon  the  claim  and  hold  possession  thereof 
for  the  defendants,  which  he  failed  to  do.  Nor  had  the  plaintiff 
performed  the  acts  required  by  the  Possessory  Law  to  entitle  him  to 
hold  or  claim  the  land  utider  that  act  It  appears  that  the  defend- 
ants afterward  located  the  tract,  under  the  Possessory  Act  Under 
these  facts  the  nonsuit  was  properly  granted,  and  the  plaintiff  must 
Beek  his  remedy,  if  any  he  has,  under'  a  different  kind  of  action. 
The  relation  which  existed  between  the  plaintiff  and  the  defendants 
was  not  that  of  landlord  and  tenant,  but  that  of  tenants  in  common, 
or  partners,  in  the  nature  of  a  mining  partnership ;  and  therefore 
this  kind  of  action  will  not  lie.  It  has  been  repeatedly  held,  that 
even  the  letting  of  land  to  a  person  to  cultivate — the  crops  to  be 
divided  between  the  owner  and  fhe  cropper,  in  certain  proportions 
-^d  not  amount  to  a  lease,  or  create  the  relation  of  landlord  and 
tenant  between  them.  In  such  case,  the  owner  is  held  to  be  in 
possession  of  the  land,  and  the  parties  are  joint  tenants  in  the  crop. 
{Bradish  v.  Schench,  8  J.  R  161 ;  Foote  v.  Colviri,  3  Id.  216 ; 
DeMott  V.  Hageman,  8  Cow,  220;  Pvinam  v.  Wise,  1  Hill,  234.) 
In  such  case,  it  is  an  agreement  to  work  on  shares,  and  not  a  lease 
to  render  rent^  for  which  an  action  will  lie  against  the  tenant. 
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{Caswell  y.  District,  15  Wend.  879.)    So  in  the  present  case,  the 
agreement  is  to  work  the  mine  on  shares,  and  not  a  lease  of  the  land 
to  render  rent ;  and  this  kind  of  action  will  not  therefore  lie. 
The  judgment  13  affirmed. 


MoCREA  V.  CRAIG  et  al. 

TsM  lien  given  by  the  statate  to  the  mechanic  or  the  material  man,  fler  work 
and  labor  performed  or  materials  furnished  in  the  constrnctton  of  a  boildlng. 
commences  and  attaches  to  the  property  at  the  time  of  the  commencement  .of 
the  work,  or  the  beginning  to  fnmlsh  the  materials. 

ne  reasonable  construction  of  an  allegation  in  a  complaint,  that  **  plaintiff 
furnished  the  materials  between  the  sixth  day  of  April,  1862,  and  the  twenty- 
eighth  day  of  June,  1862,**  is,  that  plaintiff  commenced  famishing  the  materials 
on  the  sixth  day  of  April,  and  continued  famishing  the  same  from  time  t» 
time  up  to  June  28th. 

Where  the  contract  was  made,  and  the  materials  were  furnished,  while  th« 
Lien  Law  of  1868  was  In  force,  bat  the  notice  of  lien  was  not  filed  in  th* 
Becorder*s  office  until  after  the  Lien  Law  of  1862  went  Into  effect :  htUd,  that 
the. lien  was  not  lost,  bat  mast  be  enforced  In  accordance  with  the  proTlslonn 
of  the  Act  of  1862j 

Appeal  from  the  District  Court,  Third  Judicial  District,  Santa 
Clara  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

/.  M.  Williams,  for  Appellant. 

The  demurrer  of  defendant  Allen  was  sustained  to  the  oom- 
plaint,  upon  the  ground  that  plaintiff  never  acquired  any  lien  upon 
the  property  of  Allen;  and  this. decision  was  based  and  is  now 
sought  to  be  upheld  upon  the  single  ground,  that  as  the  Statutes 
of  1866  and  1858  were  superseded  by  the  Statutes  of  1862,  after 
the  contract  was  made  and  the  materials  purchased,  and  before  any 
notice  of  lien  was  filed  or  given,  that  plaintiff  could  not  have  any* 
lien  upon  the  building,  though  the  time  allowed  for  filing  had  not 
passed.  Appellant  invites  the  Court  to  the  consideration  of  the 
following  propositions:  Under  the  Mechanics^  Lien  Law,  the  lien 
is  acquired  by  the  subcontractor,  as  material  man,  by  doing  tke 
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ivork  or  famishing  the  materials.  The  radical  error  in  the  respond- 
ents' view  of  the  case  is,  that  they  suppose  the  Uea  to  be  acquired 
by  the  filing  in  the  Recorder's  office  and  giving  notice  to  the 
employer ;  whereas,  the'  lien  is  acquired  by  the  work,  or  the  f  umisH- 
ing  of  the  material,  and  the  filing  and  notice  only  preserve  it  or 
make  it  efFeotuaL  The  statute,  it  would  seem,  is  sufficiently  clear 
upon  this  point  (Stat  1856,  203;  Id  1858,  225.)  After  the 
voik  has  been  done  or  the  materials  furnished  and  used,  thirty 
days  are  aUowed  to  file  the  claim.  Can  it  be  said  that,  during 
those  thirty  days,  he  has  no  lien  t  If  he  does  not  file^  he  loses  his 
licn^  but  not  until  the  thirty  days  have  passed* 

Pattenan,  WaUaee  dt  Stow,  for  Respondents. 

Even  supposing  that  the  materials  were  furnished  anterior  to  the 
twenty-sixth  of  June,  1862  (the  date  of  the  repeal  of  the  Statute 
of  1858),  which  the  complaint  does  not  aver,  there  was  no  lien 
acquired.  An  act  had  been  done,  which,  if  followed  up  properly, 
would — otherwise  would  not — ripen  into  a  lien;  but  which  did 
EOt  of  itself  constitute  a  ^'  lien  acquired  "  vnthin  the  reservation  of 
the  twenty-fourth  section  of  the  Act  of  1862  (Laws  1862,  890), 
and  was  therefore  not  saved  thereby.  ''  When  an  Act  of  Parlia- 
ment is  repealed,  it  must  be  considered,  except  as  to  those  transac- 
tions passed  and  closed,  as  if  it  never  existed."  {Butler  v.  Palmer, 
1  Hill,  383.) 

The  plaintiff,  not  having  acquired  any  lien  under  the  Act  of 
1858, of  course  could  not  acquire  any  lien  afterwards  under  the  Act 
of  1862,  because  the  Act  of  1862  was  passed  subsequently  to  the 
making  of  the  contract  of  March  4th,  1862,  between  the  builder, 
Craig,  and  the  respondent  Allen  (Donahy  v.  Clapp,  12  Cushing, 
441) ;  and  because  it  does  not  appear  from  the  complaint,  that  the 
materials  were  furnished  since  the  twenty-sixth  of  June,  1862. 
The  Act  of  1862  does  not  give  a  lien  by  reason  of  a  furnishing  of 
materials  anterior  to  its  taking  effect.  ^*Nova  canstitutio  futwris 
fomuun  impanere  debet/*  is  the  maxim,  unless  the  statute  itself 
expressly  declares  to  the  contrary ;  ♦  ♦  ♦  "  and  it  is  well  settled 
that,  in  the  absence  of  express  words  to  that  effect,  a  law  can  only 
operate  upon  future,  and  not  upon  past  transactions.''  (Orimes' 
BsbOe  ▼.  Narria,  6  Oal.  626.) 
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The  respondent  Allen  therefore  insists  that  appellant  acquired 
no  lien  under  the  Statute  of  1858;  because:  First,  it  does  not 
appear  from  the  complaint  that  any  materials  were  furnished ;  sec- 
ond, nor  that  appellant  complied  with  the  provisions  of  that  statute 
while  it  was  iu  force;  third,  but  it  does  appear  that  this  statute 
itself  (1868)  was  repealed  before  the  appellant  had  any  "lien 
acquired,"  and  a  mere  " possibility ''  or  "potentiality"  of  a  lien 
was  not  saved  by  Sec  24  of  the  Act  of  1862.  And  that  the  ap- 
pellant did  not  acquire  a  lien  under  the  Act  of  1862;  because: 
First,  the  Act  (1862)  was  passed  after  the  fourth  day  of  March, 
1862,  when  the  respondent  Allen  made  the  contract  with  McOrea, 
the  appellant,  to  build  the  house;  second,  it  does  not  appear  that 
appellant  furnished  any  materials  under  that  act  (1862). 

Cbockeb,  J.  delivered  the  opinion  of  the  Court — NoBTOir,  J. 
concurring. 

This  is  an  action  to  enforce  a  mechanic's  lien.    The  building  waa 
owned  by  the  defendant  Allen.    Oraig  was  the  original  oontractor 
who  agreed  to  construct  it;  and  the  plaintiff  furnished  materials 
for  its  construction  between  April  6th  and  June  28th,  1862..    On 
the  third  day  of  July,  the  plaintiff  filed  a  notice  of  his  demand  and 
lien  in  the  Recorder's  office,  and  within  five  days  thereafter  gave 
Allen  notice  thereof;  and  July  3d,  he  presented  his  account  to 
Craig,  who  admitted  in  writing  thereon  that  it  was  correct.     On 
the  seventeenth  day  of  July,  1862,  the  plaintiff  again  gave  Allen 
notice  of  his  lien,  in  accordance  with  the  provisions  of  the  Act  of 
1862  —  the  sum  of  $2,000  then  being  due  and  unpaid  under  the 
contract  from  Allen  to  Craig;  and  also  filed  an  account  of  his  de- 
mand and  lien  in  the  Recorder's  office.     The  building  was  oom- 
pleted  August  20th,  1862.    Allen  demurred  to  the  complaint,  cwi 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  it  did  not  show  that  the  plaintiff  had  any  li^n 
upon  the  property.  The  Court  sustained  the  demurrer  and  render^ 
final  judgment  for  the  defendants,  from  which  the  plaintiff  appeals. 

On  the  twenty-sixth  day  of  April,  1862,  a  law  was  passed  in 
relation  to  liens  of  mechanics  and  others,  which  took  effect  Jtine 
85th,  1862,  the  last  section  of  which  repealed  all  prior  laws  upon 
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the  subject ;  but  the  twenty-fourth  section  provides  that "  Nothing 
contained  in  this  act  shall  be  deemed  to  apply  to  or  affect  any  lien 
heretofore  acquired."  (Stat,  of  1862,384.)  Although  the  li«a 
in  this  case  is  created  by  and  depends  upon  a  compliance  with  the 
tenns  of  the  statute,  yet  it  is  a  favored  lien,  because  the  very 
property  upon  which  the  lien  attaches  has  been  created  by  the 
labor  or  materials  furnished  by  the  person  claiming  the  lien.  The 
lien  virtually  commences  when  the  labor  or  materials  are  begun  to 
be  furnished ;  and  althou^  such  lien  can  only  be  enforced  by  filing 
and  recording  the  proper  notice  in  the  Recorder's  office,  and  com- 
mencing suit  and  performing  the  other  acts  required  by  the  statute 
within  the  proper  time,  yet  all  these  acts  relate  to,  and  the  lien  is 
deemed  to  have  accrued  at  the  time  of  the  commencement  of  the 
work, or  the  beginning  to  furnish  the  materials.  {Tuitle  v.  Moni^ 
ford,  7  CaL  868 ;  Smiie  v.  Dawes,  Id.  676 ;  CroweU  v.  OilnwrB, 
13  Id.  54.)  The  evident  intention  of  Sec.  24  of  the  Act  of  1862, 
was  to  save  and  preserve  to  the  claimants  all  rights  and  liena 
scquired  under  the  preexisting  laws  which  were  then  repealed,  and 
which,  but  for  such  saving  clause,  would  have  been  liable  to  be 
lost  by  such  repeal.  The  fair  and  reasonable  construction  of  the 
averment  in  the  complaint  is  that  the  plaintiff  commenced  furnish- 
ing the  materials  for  the  building  on  the  sixth  day  of  April,  and 
continued  furnishing  the  same  from  that  time  up  to  June  28th. 
Although  he  did  not  file  any  notice  of  lien  until  after  the  new  law 
went  into  effect,  yet  his  lien  is  to  be  deemed  to  have  been  acquired, 
and  his  notice  will  relate  back  to  the  time  he  commenced  to  furnish 
the  materials ;  and  such  lien  comes  properly  within  the  saving  clause 
of  the  statute.  After  the  new  statute  went  into  effect,  all  subsor 
quent  acts  and  proceedings  relating  to  the  lien  or  its  enforcement 
were  governed  by  and  must  have  been  in  accordance  with  its  pro- 
visions. The  averments  of  the  complaint  show  a  substantial  com- 
pliance with  the  new  statute  on  the  part  of  the  plaintiff;  and  the 
coiftplaint  sets  forth,  therefore,  a  good  cause  of  action.  It  follows, 
that  the  Court  erred'  in  sustaining  the  demurrer.  The  case  of 
Donahy  v.  Clapp  (12  Gushing,  440)  is  essentially  different  from 
the  present,  as  that  was  evidently  a  new  statute  enacted  where 
none  had  existed' before;  and  not,  like  the  present,  the  enactment 
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of  a  new  and  revised  law,  saving  previoualy-aoqmred  ri^ts,  under 
a  former  statute  upon  the  same  subject 

The  judgment  is  reversed  and  the  cause  remanded,  with  direc- 
tions that  the  defendants  answer  the  complaint  within  ten  days 
after  service  on  them  of  notice  of  the  filing  of  the  rmnittiiur  in  the 
Court  below. 


CUMMINS  V.  SCOTT. 

i  an  QBdertakiBg  on  appeal  Is  filed  within  the  statutory  time,  and  tbe  anreCtai 
an  excepted  to,  and  appellant  glyea  notice  that  they  wiU  juMtUj,  and  bott 
partlea  appear  before  the  officer  at  the  time  fixed  for  Joetlficatlon,  and  a  new 
vndertaklng  la  then  filed  In  place  of  the  old  one,  the  appeal  will  not  be  dl» 
mlsaed  became  the  undertaking  vraa  not  filed  within  fiye  daya  after  flllnr  notloa' 
of  appeal. 
It  la  an  essential  averment  In  the  complaint.  In  an  action  of  forcible  entry  Andr 
nnlawf ul  detainer,  that  at  the  time  of  the  alleged  forcible  entry,  plaintiff  was 
In  the  actual  possession  of  the  premises;  and  In  order  to  maintain  the  aetloo^ 
plaintiff  must  proTS  this  ayerment  on  the  trlaL 

Appeal  from  the  County  Court,  Marin  County. 

Plaintiff  recovered  judgment  in  the  County  Court,  and  defend- 
ant appealed.  The  other  facts  are  stated  in  the  opinion  of  the 
Court. 

'   John  Reynolds,  for  Appellant. 

H.  H.  Hartley,  for  Respondent 

CoooKKB,  J.  delivered  the  opinion  of  the  Court — 'Sovtov,  J. 
ooncurring. 

The  respondent  moves  to  dismiss  the  appeal,  on  the  ground  that 
the  undertaking  on  appeal  was  not  filed  within  five  days  after  the 
service  and  filing  of  the  notice  of  appeal,  as  required  by  Sec.  348 
of  the  Practice  Act  The  notice  of  appeal  was  served  and  filed 
February  24th,  1868,  and  the  undertaking  was  filed  March  11th. 
The  record  shows,  however,  that  a  matter  of  justification  of  sure- 
ties, on  the  appeal  bond,  was  heard  before  the  Cpunly  Judge,  on 
the  eleventh  day  of  March,  at  which  a  new  bond  was  presoited, 
and  approved  by  the  Judge.  It  states,  that  '^  both  parties  being  pres- 
ent, hy  their  counsel,  and  consenting  to  a  hearing  bef ofe  me,  this 
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eleventh  day  of  March,  1863.  and  a  new  bond  being  furnished, 
with  Benjamin  Mill^  and  James  T.  Stocker  as  sureties,  the  follow- 
ing prooe^ngB  were  had/'  eto.  This  new  bond  is  the  one  copied 
into  the  record,  and  the  whole  proceeding  show  that  it  was  a  sub- 
stitute for  one  previously  filed,  and  which  had  been  objected  to,  on 
ihe  ground  of  the  insufficiency  of  the  sureties ;  and  no  objection 
appears  to  have  been  made  that  the  first  undertaking  was  not  filed 
in  time.    The  motion  is  therefore  oyerruled* 

The  action  is  brought  for  an  all^d  forcible  entry  upon  the  land 
of  the  plaintiff.  The  complaint  alleges,  that  the  plaintiff  had  been 
for  a  long  time,  and  was  at  the  time  of  the  alleged  forcible  entry,  in 
the  actual  possession  of  the  premises;  and  this  is  an  essential  aver- 
ment, necessary  for  him  to  prove,  under  Sec.  9  of  the  Forcible 
Entry  Act  The  plaintiff  claims,  under  a  declaration  filed  in  the 
Recorder's  office,  in  pursuance  of  the  Possessory  Act  A  portion 
of  the  land  included  in  his  claim  appears  to  be  in  dispute,  between 
the  plaintiff  and  the  defendant;  the  latter  claiming  an  adjoining 
tract  and  a  portion  of  the  tract  claimed  by  the  plaintiff.  The 
plaintiff  does  not  seem  to  have  ever  had  this  disputed  tract  inclosed, 
or  to  have  had  any  other  actual  possession.  He  commenced  putting 
up  a  fence  to  inclose  it,  when  the  defendant  interfered,  stopped  the 
work,,  and  tore  down  part  of  the  fence  already  built,  a  short  time 
before  the  conimencement  of  this  action.  The  evidence  leaves  it 
uncertain  where  the  dividing  line  between  their  respective  claims  is 
located,  and  the  greater  part  of  the  testimony  is  directed  to  that 
point  The  case  has  been  previously  before  this  C!ourt,  and  will  be 
found  reported  in  20  Cal.  83. 

It  is  dear,  from  all  the  evidence  in  the  case,  that  it  is  not  within 
the  provisions  of  the  Forcible  Entry  Act;  but  the  controversy  be- 
tween the  parties  is  one  which  should  be  tried  in  a  proper  suit,  in 
the  District  Court,  where  all  questions  relating  to  priority  of  settle- 
ment, location  of  boundary  lines,  and  the  validity  and  sufficiency  of 
their  possessory  daims,  filed  under  the  Possessory  Act,  can  be  fully 
adjudicated,  which  they  cannot  be  in  the  pres^it  action.  The 
evidenoe  does  not  show  an  actual  possession,  by  the  plaintiff,  of  the 
premises  in  dispute,  which  is  a  material  fact  to  sustain  the  action. 
The  vwdiet  was  therefore  against  law  and  evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 
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In  an  action  of  ejectment,  where  the  plaintiff  In  his  complaint  ayen  title  of 
the  demanded  premises  in  himself,  and  the  an&wer  denies  the  averment,  the  de> 
fendant  has  a  right  to  show,  on  the  trial,  that  the  plaintiff  has  divested  himself 
of  the  title  hefore  the  commencement  of  the  action,  hy  executing  a  deed  to  a 
third  party,  although  the  defendant  does  not  connect  himself  with  the  title  of 
such  third  party. 

A  deed  takes  effect  only  from  the  time  of  Its  dellTery,  and  where  a  deed  \m 
placed  In  the  hands  of  a  third  person,  as  an  escrow,  with  an  agreement  between 
the  grantor  and  grantee  that  it  shall  not  be  delivered  to  the  grantee  until  he  haa 
complied  with  certain  conditions,  the  grantee  does  not  acquire  any  title  to  the 
land,  nor  If  he  entitled  to  a  delivery  of  the  deed,  until  he  has  strictly  compiled 
with  the  condltionst 

The  right  of  one  who  enters  upon  the  public  lands  of  the  United  States  wlthovt 
the  consent  of  the  Government,  to  take  possession  of  and  hold  more  than  one 
hundred  and  sixty  acres,  discussed. 

Appeal  from  the  District  Court,  Fourth  Judicial  District,  City 
and  County  of  San  Francisco. 

r 

The  complaint  in  this  case  averred,  "  that  heretofore  and  prior  to 
the  wrongful  entry  and  ouster  hereinafter  set  forth,  to  wit:  on 
the  twenty-eighth  day  of  February,  1852,  plaintiff  was  lawfully 
seized  and  in  the  possession  of  the  following  described  property,  to 
wit: —  [here  follows  the  description]  — and  being  seized  and  pos- 
sessed thereof,  the  above  named  defendants  afterwards,  to  wit:  on 
or  about  the  first  day  of  March,  1838,  unlawfully  and  wrongfully 
entered  into  and  upon  said  premises,  and  ousted  the  said  plaintiff 
therefrom,  and  are  still  in  the  unlawful  possession  thereof,  and 
wrongfully  withhold  the  possession  of  the  same  from  the  plaintiff." 

And  plaintiff  further  says,  "  that  said  defendants,  on  or  about 
the  first  day  of  March,  1858,  unlawfully  entered  upon  the  premises 
aforesaid  of  the  said  plaintiff,  and  ejected,  put  out,  and  removed 
sAid  plaintiff  from  the  possession  and  occupation  thereof,  and  kept 
him  so  removed  for  a  long  time,  to  wit :  from  the  day  and  year  last 
aforesaid  until  the  present  time,"  etc. 

The  pleadings  were  not  under  oath,  and  there  were  several  de- 
fendants who  answered  separately,  all  denying,  generally,  the  alle- 
gations of  the  complaint  The  other  facts  are  stated  in  the  opinion 
of  the  Court 
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Oooh  &  HiUeU,  for  Appellant 

Hie  rale  is  stated,  and  the  reasons  for  it  adverted  to,  in  Bird  y. 
lAshros  (9  Cal.  1) ;  Piercy  v.  Sabin  (10  Cal.  22),  and  CoryeU 
V.  Cain  (16  CaL  667) ;  and  these  cases  have,  ever  since  their 
adjudication^  been  regarded  as  a  correct  exposition  of  the  law  in 
California,  and  referred  to  in  later  decisions  as  high  authority. 
The;  establish  the  doctrine,  that  a  defendant  who  is  a  trespasser 
upon  the  prior  possession  of  a  plaintiff,  cannot  justify  by  showing 
the  true  title  outstanding  in  a  third  person.  The  cireumstances  of 
these  cases  were  different  from  the  facts  in  the  case  at  bar;  but  the 
reasoning  applies,  so  far  as  it  goes,  with  much  force. 

In  Bird  v.  Lisbroa  (9  CaL  1),  the  plaintiff  claimed  title  under 
the  prior  possession,  not  of  himself,  but  of  his  grantor.  The  de- 
foidant  denied  this  alleged  title,  ami  attempted  to  prove  that  plain* 
tiff  had  never  in  fact  acquired  the  possessory  title  of  his  grantor^ 
and,  we  admit,  it  was  perfectly  competent  for  him  to  do  so.  But 
the  Court  distinctly  recognized  the  rule,  that  a  trespasser  upon  the 
actual  possession  of  a  plaintiff  cannot  show  title  in  a  third  person, 
and  illustrated  it  with  the  foDowing  remarks :  "  We  will  suppose,*' 
said  the  Court,  '^  A  has  the  true  title,  but  not  the  actual  possession 
of  real  estate;  and  B  takes  possession,  and  C  then  ousts  B  of  his 
possession.  In  a  suit  by  B  to  recover  possession  from  C,  the  latter 
eannot  set  up  in  bar  the  outstanding  title  of  A.  The  possession  of 
C  gives  him  a  prima  fade  title,  but  the  prior  possession  of  B  proves 
snperior  to  this  prinui  fade  title  of  C.  If  it  were  otherwise,  and  a 
meie  trespasser  upon  the  prior  actual  possession  of  a  party  could 
justify  his  act  by  showing  the  true  title  outstanding  in  a  third  per- 
son, no  party  to  the  suit,  then  a  prior  possessor  might  never  gain 
any  repose  by  virtue  of  his  adverse  possession,  and  could  never  gain 
a  title  under  the  Statute  of  limitations.'' 

In  Piercy  v.  Bdbin  (10  Cal.  22),  the  plaintiff  relied  on  his  own 
prior  possession,  and  defendants  attempted  to  set  up  the  outstanding 
title  of  one  Ludlum,  who  had  located  a  preemption  claim  over  the 
premises.  This  the  Court  below  refused  to  allow ;  and  on  appeal, 
the  Supreme  Coart  said :  *'  There  is  no  error  in  this.  The  defend- 
ants did  not  claim  xmder  Ludlum,  and  the  plaintiff  did  claim  by 
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virtue  of  his  own  possession,  and  also  under  Crowell,  who  had  for- 
merly been  in  the  actual  possession  of  the  premises.  Whether 
plainti£Ps  or  Crowell's  possession  was  older  or  better  than  that  of 
Ludlum,  was  a  question  that  defendants  could  not  raise  as  between 
themselves  and  the  plaintiff." 

If  we  correctly  understand  these  decisions,  they  establish  the  doc- 
trine, that  when  a  person  intrudes,  without  claim  of  right,  upon  the 
actual  possession  of  another,  he  will  not  be  permitted  to  show  title 
in  any  third  person  whatsoever,  but  must  restore  the  possession 
which  he  has  illegally  gained.  The  offer  to  show  that  the  deed 
from  plaintiff  to  Woods  was  placed  as  an  escrow  in  the  hands  of 
of  Sharp,  to  be  delivered  to  Woods  when  certain  conditions  were 
performed,  and  that  Woods  never  performed  the  conditions,  was* 
not  an  attempt  to  vary  the  terms  of  a  written  contract;  for  the 
proof  of  a  deliveiy,  in  the  very  nature  of  things,  must  almost 
always  rest  in  parol.  And  the  rules  of  law  upon  this  subject  are  so 
plain  that  we  do  not  deem  it  necessary  to  collate  authorities  at  any. 
great  length.  We  may  refer  to  the  very  full  and  able  note  in 
Cowen  &  Hill's  Notes  to  Phil,  on  Ev.  (part  2,. 826,  note  »),  and 
particularly  the  case  of  Bams  v.  Hatch  (3  N.  H.  804)  there  cited, 
which  shows  that  even  the  placing  of  a  deed  on  record  by  a  grantor, 
is  not  conclusive  evidence  of  delivery.  We  may  also  invite  the  atten* 
tion  of  the  Court  to  Elsey  v.  Metcalf  (1  Denio,  323),  where  it  is 
held  *'  that  a  presumption  of  delivery  never  obtains  where  a  deed  is 
proved  to  have  been  in  the  hands  of  the  grantor  at  a  period  subse- 
quent to  its  date,"  and  that  "  the  sending  of  a  deed  by  the  grantor 
to  a  stranger,  or  the  deposit  of  it  in  a  public  office,  is  not  a  delivery 
to  the  grantee,  unless  it  is  so  sent  or  deposited  for  his  use." 

In  HaJtcli  V.  Hashins  (5  Shepley,  397),  Justice  Shepley  said: 
"  The  possession  and  production  of  a  deed  by  the  grantee,  is  prifn€^ 
facie  evidence  of  its  having  been  delivered ;  and  for  like  reasons, 
in  the  absence  of  all  contradictory  testimony,  the  presumption 
arises,  when  found  in  the  possession  and  produced  by  the  grantor, 
that  it  has  not  been  delivered."  See  also,  C'uitta  v.  York  Manuf^g 
Co.  (6  Id.  191). 

In  Stiles  v.  Broum  (16  Vt.  666)  Justice  Hubbard  said:  **  The 
case  finds  that  the  deed  of  the  land  and  the  note  for  (be  purchase 
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of  the  same,  together  with  the  contract,  were  all  deposited  with  a 
third  person,  to  be  by  him  delivered;  npon  certain  conditions ;  and 
that  those  conditions  were  not  complied  with.  The  deed  seems  to 
have  been  dnlj  executed  and  recorded,  and  plaintiff  offered  it  in 
eTidence.  The  defendant  objected  to  it  on  the  ground  that  it  had 
not  been  delivered.  The  delivery  of  a  deed  or  other  writing  is  as 
necessary  to  its  validity  as  its  ezeoation,  and  it  only  takes  effect 
frcnn  its  deliveiy.     {Olaytan  v.  Levirman,  4  Dev.  ft  Batt  239.) 

John  Ourrejf,  {or  Bespondent. 

It  is  insisted,  on  behalf  of  appellant,  that  it  was  not  competent 
for  defendants  to  show  an  outstanding  title  in  Mr.  Woods,  without 
showing  connection  with  that  title,  ^lie  defendants,  by  produc- 
ing the  Woods  deed  in  evidence,  did  not  admit  any  title  in  him* 
or  in  the  plaintiff  at  any  time;  nor  does  the  implication  arise,  that 
thereby  the  defendants  conceded  that  plaintiff  or  Woods  ever  was 
the  owner  of  the  land,  or  had  any  cause  of  action  against  them, 
as  the  plaintiff's  counsel  seem  to  believe.  It  would  be  quite  as 
k^cal  to  hold  that  the  production  of  evidence  in  contradiction  of  a 
fact  alleged,  admits  the  truth  of  the  alleged  fact,  as  to  say  that  sudi 
a  consequence  follows  from  the  production  of  the  Woods  deed  in 
evidence. 

In  Bird  v.  Litibros  (9  Oal.  5,  6)  the  Court  held,  that  prior  pos- 
session is  evidence  of  title ;  and  that  this  evidence  may  be  destroyed 
hy  abandonment;  and  the  Court  say:  *'In  ejectment,  the  plaintiff 
mnst  show  title  in  himself,  as  against  the  defendant."  This  is  a 
cardinal  doctrine  in  ejectment,  that  has  never  yet  been  overthrown 
hj  this  Court,  notwithstanding  the  repeated  efforts  that  have  been 
made  to  induce  such  a  resuH.  The  Court  also  say :  **  Suppose  that 
the  defendant  had  proved  that  Kalph  Bird  had  previously  conveyed 
the  property  in  controversy  to  another  party.  He  certainly  could 
have  done  so,  and  that  woidd  have  defeated  plaintiff's  action."  In 
ScKauher  v.  Jachion  (2  Wend.  48)  Senator  Oliver  said:  ^'Sup- 
pose the  plaintiff  produces  and  proves  a  prima  facie  regular  paper 
title,  and  the  defendant  shows  conclusively  that  the  whole  claim  of 
litle  is  a  forgery,  is  this  unavailable  to  him  because  he  is  a  naked 
posBesaor  t    Is  not  his  possession  good  against  all  the  world,  except 
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the  legal  owner?  Has  it  ever  been  questioned  that  a  defendant 
in  ejectment^  though  a  naked  possessor,  may  defend  himself  by 
showing  that  the  plaintiff  has  sold  and  conveyed  his  right  to  tli(^ 
premises  to  a  third  person,  before  the  commencement  of  the  action  V 

Did  the  defendants  do  otherwise,  in  the  case  at  bar,  than  is  said, 
in  the  two  cases  last  cited,  it  was  competent  for  them  to  do  ?  It  is 
ai^ed  on  the  part  of  the  plaintiff,  that  a  defendant  cannot  show  an 
outstanding  title  to  a  third  person,  without  connecting  himself  with 
it,  when  the  plaintiff  relies  on  prior  possession ;  but  it  is  admitted 
that  he  may  do  so,  when  the  plaintiff  predicates  his  right  to  a 
recovery,  on  what  they  denominate  "  strict  title."  And,  in  order 
to  render  his  status  invulnerable  to  the  attax»k  of  the  defendants, 
because  of  his  relinquishment  to  Woods  of  all  his  alleged  right  and 
title  in  and  to  the  premises,  the  plaintiff's  comtael  disclaim  any 
right  for  their  client  subsisting  in  title,  saying;  ^^He  relied  upon 
his  prior  possession,  and  was  therefore  in  the  position,  in  which,  as 
we  claim,  an  outstanding  title  could  not  be  set  up  against  him." 

The  instances  in  which  a  defendant  is  not  permitted  to  contro- 
vert the  plaintiffs  right  to  recover,  by  showing  the.title  to  be  in  a 
third  person,  when  he  does  not  show  directly  his  connection  with 
it,  are  exceedingly  few.  and  the  reasons  for  the  rule  that  prevails 
in  those  cases  are  obvious,  and  are  necessary  to  the  preservation 
of  the  law  as  a  system.  These  instances  may  be  arrajiged  as  fol- 
lows: 1st,  when  the  defendant  enters  into  possession '  under,  or 
claims  the  possession  through  the  plaintiff;  2d,  when  the  plaintiff 
claims  under  a  valid  judgment  or  decree  against  the  defendant,  and 
purchase  of  the  premises  duly  made  by  authority  of  such  judgment 
or  decree;  3d,  when  the  defendant,  without  claim  of  title,  is  an  in- 
truder into  and  upon  the  plaintiff's  actual  possession  of  the  premises 
demanded.  {Schauber  v.  Jackson,  2  Wend.  62.)  It  will  be  seen  in 
the  first  and  second  of  these  cases,  there  is  a  direct  privify  existing 
between  the  parties,  in  relation  to  the  subject  matter;  and  in  the 
third,  the  objection  is  threefold  against  allowing  the  defendant  to 
show  a  paramount  title  in  a  third  person,  without  connecting  him- 
self with  it  The  first  of  which  is,  that  the  actual  possessicm  of  the 
plaintiff,  of  which  he  has  been  tortiously  deprived  by  the  defendant, 
ifl  of  itself  evidence  of  the  title  in  fee  in  the  plaintiff,  oor  evidence 
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that  he  holds  in  subordination  to  the  title  in  whomsoever  it  may  be. 
The  second  is,  that  the  defendant,  as  a  naked  intruder  and  tort* 
feasor,  cannot  be  permitted  to  avail  himself  of  a  status  which  he 
has  acquired  by  wrong,  to  put  the  plaintiff  to  other  proof  of  his 
right  to  the  possession,  than  the  very  actual  possession  of  which  the 
defendant  toitiously  deprived  him.  And  the  third  is,  that  the  law 
does  not  accord  to  one  who  acquires  possession  by  force  and  vio- 
lence, the  presumption  that  he  entered  upon  the  actual  possession 
of  the  plaintiff  in  subordination  to  the  better  title,  in  the  absence  of 
afSrmative  evidence  establishing  his  connection  with  it.  It  is 
stated  also  in  objection  to  the  Woods  deed,  that  it  was  executed 
and  placed  in  the  hands  of  Solomon  A.  Sharp,  in  escrow,  to  be  • 
delivered  to  Mr.  Woods,  on  performance  by  him  of  conditions 
allied ;  and  that  these  conditions  were  not  performed.  Kothing 
of  this  kind  appears  upon  the  face  of  the  deed ;  nor  is  it  pretended 
that  any  written  contract  was  entered  into  by  Mr.  Woods  with  the 
plaintiff^  to  do  anything  whatever  as  a  conaiderati<Hi  for  the  plain- 
tiff's release  and  quitclaim.  The  consideration  expressed  in  the 
deed  was  $5,000,  and  its  payment  was  acknowledged,  and  the 
right  of  the  plaintiff  to  contradict  the  truth  of  his  acknowledgment 
in  the  deed  of  that  consideration,  is  at  least,  questionable.  But 
suppose  the  Woods  deed  was  placed  in  the  hands  of  Mr.  Sharp, 
upon  the  condition  alleged  by  the  plaintiff.  This  condition  might 
have  been  waived,  or  discharged  without  its  performance ;  and  the 
presumption  is,  that  its  performance  did  not  continue  a  condition  to 
he  performed  before  delivery  of  the  deed ;  for  otherwise  it  must  of 
necessity  be  assumed,  that  not  only  was  Mr.  Woods  guilty  of 
fraudtdently  obtaining  the  deed,  but  that  Mr.  Sharp  was  equally 
guilty  with  him,  by  delivering  the  deed  before  performance  of  the 
conditicm.  Such  a  presumption  will  not  be  indulged,  without  affir- 
mative proof  of  facts,  from  which  as  a  legitimate  deduction  the 
pTesumption  must  follow.  (Starr  v.  Peek,  1  Hill,  272 ;  1  Story's 
Eq.  Jur.  Sec  190.) 

The  entry  of  the  Treats  in  Sept.,  1850,  was  a  trespass  on  the 
Government  domain.  (H.  S.  Stat  at  Large,  445,  and  Brightly's 
Dig.  487,  See.  171.)  So  was  that  of  the  plaintiff.  Neither  the 
Treats,  nw  the  plaintiff,  were  authorized  to  make  an  entry  under 
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any  Federal  or  State  law.  The  plaintiff  did  not  claim  any  right  as 
a  preemptor  under  any  law  of  the  United  States ;  nor  a  right  under 
the  Possessory  Act  of  this  State,  passed  in  1852,  because  then  he 
would  have  been  required  to  limit  his  claim  to  one  hundred  and 
sixty  acres;  but  he  relied,  say  his  counsel,  upon  his  prior  poeaes- 
sion.  The  evidence  shows  that  plaintiff  entered  into  the  employ- 
ment of  Greorge  Treat,  in  1851.  He  must  be  presumed  to  have 
known  that  Treat  did  not  and  could  not  acquire  a  right  or  title  to 
so  large  an  area  by  putting  up  an  old  fence  across  the  neck  that 
connected  this  peninsula  with  the  main  land.  He  must  have  known 
that  the  possession  of  Treat  to  the  stent  of  his  occupation  was  a 
trespass;  and  that  the  quitclaim  deed  executed  by  him  operated 
only  as  a  relase  of  the  possession  of  the  portion  of  the  land  actually 
occupied,  and  could  not  become  the  basis  of  an  adverse  possession 
to  any  land  not  actually  occupied  by  the  releasor.  Such  deed  could 
not  have  the  effect  to  extend,  by  construction,  the  plaintiffs  right 
beyond  that  which  he  actually  occupied,  and  of  which  he  had, 
in  the  language  of  the  authorities,  the  posaessio  pedis;  and  it  may 
well  be  doubted  whether  the  possession  which  plaintiff  obtained,  if 
any,  could  be  tacked  to  the  prior  possession  of  Treat  (King  v. 
8mUh,  Rice,  S.  O.,  11;  Beadle  v.  Himier,  8  Strob.  381,  336.  )i 
In  Lessee  of  Potts  v.  OilbeH  (3  Wash.  C.  C.  475)  Judge  Wash- 
ington expressed  himself  as  dear^  that  where  several  persons  enter 
into  possession,  the  last  cannot  tack  the  possession  of  his  predeces- 
sor to  his  own;  and  even  if  there  had  been  conveyances,  he  asks, 
"  what  had  any  of  them  in  point  of  title  to  convey  ?"  The  plaintiff 
did  not,  as  we  have  already  said,  claim  any  right  as  a  preemptor 
tmder  the  laws  of  the  Tlnited  States;  nor  any  right  under  the 
"Possessory  Act"  of  this  State.  He  well  knew  that  by  such  a 
claim  he  would  be  limited  to  one  hundred  and  sixty  acres — a  quan- 
tity entirely  too  inconsiderable  to  satisfy  one  of  his  comprehensive 
grasp.  Hence,  he  has  sought  by  this  action  to  extend  his  claim 
(though  thereby  he  trenched  on  the  rights  of  the  Government  and 
its  policy,  as  well  as  upon  the  rights  of  her  citizens,  who  were 
allowed  under  the  Act  of  Congress  of  1853  — 10  U.  S.  Stat,  at 
Large,  246,  Sec  6,  extended  by  an  Act  of  1854;  Id.  268  —  to 
settle  on  the  unsurveyed  public  lands)  to  the  whole  peninsula  of 
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1,500  ftcres.  If  he  could  thus  extend  his  Tight  to  the  pofisession  of 
1,500  acres,  why  could  he  not  have  gained  by  the  same  means 
a  ri^t  to  15,000  acres,  if  the  Potrero  Nuevo  had  contained  so 
mu(^  ?  Will  it  be  pretended  that  one  who  thus  enters  on  a  large 
tract  of  land  surrounded  by  water  that  affords  a  barrier  to  the 
ingress  of  cattle,  thereby  acquires  a  right  to  the  exclusive  posses- 
sion of  the  whole  land}  (Preaian  y.  Kehoe,  15  Oal.  318;  Wolf 
Y.  Baldwin,  19  Id.  313.) 

Cbockeb,  J.  delivered  the  opinion  of  the  Court — TSowtov,  J. 
concurring. 

This  is  an  action  to  recover  the  possession  of  a  large  tract  of 
about  1,000  acres  of  land  in  the  City  and  County  of  San  Fran- 
cisco, known  as  the  Potrero  Nuevo.  The  tract  claimed  by  the  plain- 
tiff is  bounded  on  three  sides  by  Mission  Creek,  Precita  Creek,  and 
the  Bay  of  San  Francisco ;  and  on  the  other  side  by  a  line  numing 
from  one  creek  to  the  other.  It  seems  that  one  Treat,  in  1850, 
erected  a  house  and  corral  on  the  tract,  which  was  then  vacant, 
and  built  a  stone  wall  and  fence  from  one  creek  to  the  other,  thus 
making,  with  the  bay  and  creeks,  an  indosure  in  which  cattle  and 
horses  were  pastured.  In  1852,  Treat  conveyed  the  tract  to 
Dyson,  under  which  Dyson  took  and  held  possession,  and  claims 
the  title  thereto.  The  defendants  entered  and  took  possession  of 
portions  of  the  tract  at  different  times,  without  title.  In  April; 
1S53,  the  plaintiff  conveyed  a  portion  of  the  premises,  by  quit- 
claim deed,  to  Robert  E.  Woods,  under  an  agreement  that  Woods 
was  to  remove  the  settlers  from  the  Potrero;  and  the  deed  was 
placed  in  the  hands  of  one  Sharp,  as  an  escrow,  and  was  not  to  be 
delivered  to  Woods  until  the  latter  had  removed  all  the  settlers,  as 
per  agreement.  The  case  was  tried  by  a  jury,  who  found  a  ver- 
dict "  in  favor  of  the  defendants,  in  consequence  of  the  description 
contained  in  the  deed  from  the  plaintiff  to  Robert  E.  Woods  —  the 
land  occupied  by  the  defendants  having  been  conveyed  to  said 
Woods.'' 

The  first  i>oint  urged  by  the  appellant  is,  that  the  Court  below 
erred  in  admitting  in  evidence  the  deed  from  the  plaintiff  to 
Woods,  on  the  ground  Aat  it  was  not  pleaded,  and  the  defendants 
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did  not  oonnect  themselvea  ^ith  the  title  of  Woods,  The  plain- 
tiff avers,  in  his  complaint^  that  he  was  the  owner  of  the  premises, 
which  is  denied 'by  the  answer,  and  the  deed  was  clearly  admis- 
sible to  disprove  this  aveirment  and  sustain  the  denial,  as  it  showed 
that  plaintiff  had  no  title  to  that  portion  of  the  premises  described 
in  the  deed.  The  objection  that  the  defendants  did  not  connect 
themselves  with  the  title  of  Woods  is  equally  untenable.  The  ap- 
pellant, to  sustain  this  point,  refers  to  several  decisions  of  this 
Court,  wherein  it  was  teld  that  in  an  action  to  recover  the  pos- 
session of  real  estate,  brought  solely  on  the  prior  actual  possession, 
of  the  plaintiff,  a  defendant,  who  is  a  mere  trespasser,  pannot  jus- 
tify his  act  by  showing  the  true  title  to  be  outstanding  in  a  third 
person.  (Bird  v,  Lisbroe,  9  Oal.  1 ;  Pierey  v,  8dbin,  10  Id.  22 ; 
Coryell  v.  Cain,  16  Id.  667.)  This  rule  has  no  application  to  the 
present  case.  It  properly  applies  to  a  case  where  the  title  of  such 
third  person  is  superior  or  better  than  that  of  the  plaintiff,  or  ad- 
verse thereto,  and  it  has  no  application  in  a  case  like  the  present, 
where  such  outstanding  title  was  derived  from  the  plaintiff.  In 
sttch  case,  it  shows  that  the  plaintiff  has  divested  himself  of  all 
right  to  the  possession  by  his  own  act,  and  that  the  ri^ht  to  main- 
tain the  action  under  his  own  claim  of  title  is  not  in  him,  but  in  a 
third  person.  It  defeats  his  action  more  effectually  than  proof  of 
an  abandonment,  which  is  clearly  sufficient.  (Bird  v.  Lisbros,  9 
Cal.  1 ;  Qluchauf  v.  Reed,  22  Id.  468.) 

The  next  point  is,  that  the  Court  erred  in  excluding  the  evidence 
offered  by  the  plaintiff  to  prove  that  Woods  failed  to  comply  with 
the  agreement,  which  was  a  condition  precedent  to  the  delivery  of 
the  deed.  A  deed  takes  effect  only  from  the  time  of  its  delivery ; 
and  where  a  deed  is  placed  in  the  hands  of  a  third  person  as  an 
escrow,  as  in  this  case,  the  grantee  was  only  entitled  to  a  delivery 
of  the  deed  upon  a  strict  compliance  with  the  terms  of  the  agree- 
ment, which  was  clearly  a  condition  precedent  to  its  delivery. 
(Beem  v.  McGusick,  10  Cal.  538.)  As  was  said  in  that  case,  a 
compliance  with  the  agreement  was  **the  only  condition  whereby 
Beem,  the  grantee,  could  acquire  title ;"  and  not  having  complied, 
it  was  held  that  the  grantor  had  a  right  "to  hold  the  contract 
void/'    So  here,  the  removal  of  the  settlers  from  the  Potrero  was  a 
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condition  precedent  to  the  delivery  of  the  deed  to  Woods,  and  to 
the  vesting  of  any  title  in  him ;  and  if  true  that  he  did  not  comply 

with  or  perform  that  agreement,  then  he  acquired  no  title  by  the. 
deed,  and  the  plaintiffs  had  a  right  to  treat  the  contract  as  void. 
Woods  having  died  in  the  meantime.  The  Court  therefore  clearly 
en%d  in  excluding  this  evidence;  and  this  is  fatal  to  the  verdict, 
which  shows  by  its  own  terms  that  it  was  founded  entirely  on  this 
deed. 

The  learned  and  able  counsel  for  the  respondents  urges  with 
mxidk  force,  that  the  land  being  a  part  of  the  public  domain  of  the 
United  States,  Treat  and  the  plaintiff  were  trespassers  on  the  land, 
and  had  no  right,  under  the  Federal  or  State  laws,  to  enter  upon 
or  take  possession  of  more  than  one  hundred  and  sixty  acres,  diat 
being  the  quantity  to  which  settlers  upon  the  public  lands  are  lim- 
ited, by  the  Federal  as  well  as  by  the  State  laws,  except  in  cases 
of  swamp  and  certain  school  lands  under  the  State  laws.  There  is 
certainly  much  force  in  the  argument  of  the  connsel,  that  to  hold 
otherwise  would  defeat  one  of  the  wisest  and  most  important  pro- 
visions of  our  ISTational  and  State  land  system,  and  open  the  door 
for  an  unlimited  monopoly  of  the  public  lands,  by  those  able  to 
inclose  them  in  large  tracts.  The  contrary  doctrine  was,  however, 
early  established  by  this  Court,  and  has  been  maintained  ever  since. 
The  same  point  was  distinctly  raised  and  overruled  in  Hicks  v. 
Davis  (4  Cal.  67),  which  was  very  similar  in  its  facts  to  the  pres- 
ent case;  and  also  in  Bradshaw  v.  Treat  (6  Id.  172),  which  was 
for  a  portion,  of  the  premises  in  controversy  in  this  case.  (See 
also  Plume  v.  Seward,  4  Id.  94.)  We  do  not  feel  at  liberty  to 
overrule  a  law  of  property  so  long  established,  and  which  might 
produce  disastrous  consequences.  Besides,  it  is  a  point  not  neces- 
sary to  be  determined  on  the  present  appeal,  as  the  judgment  must 
ke  reversed  for  the  reason  before  given. 

The  judgment  is  reversed,  and  the  canse  remanded  for  a  new 
trial 
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,  GYLE  V.  SHOENBAR 

A  BKOUOBT  an  aetlon  agaliMt  B,  and  averred  In  hia  eomplatait  that  C  was  In- 
debted to  A;  that  B  promised  A  to  pay  C's  debt  if  A  woald  release  C,  and 
that  In  consideration  of  the  promise  A  did  release  C:  held,  that  the  release 
of  C  being  the  alleged  consideration  of  the  promise  of  B,  was  an  essential 
fact  to  bo  proved,  and  that  nnlees  proved  A  eonld  not  recoyer. 

Afpsal  from  tiie  Distriot  Oourt^  Fifteenth  Judicial  District 
Tehama  CJounty. 

The  facts  are  stated  in  the  opinion  of  the  Oonrt 

W.  P.  G.  Whiting,  for  Appellant 

Admitting  that  the  promise  laid  in  the  complaint,  is  not  within 
the  Statute  of  Frauds,  yet  "  that  plaintiff  released  Levinson,"  was 
an  essential  averment,  necessary  to  be  proved,  and  without  which 
the  promise  laid  is  void^  not  only  by  reason  of  the  statute,  but  for 
want  of  any  consideration,  and  because  the  release  was  ex  vi  ter- 
mini, a  condition  precedent  upon  the  performance  of  which  only 
the  promise  was  to  take  effect. 

Far  as  the  Courts  have  gone  in  upholding  daims  whidi,  to  an 
ordinary  understanding,  woidd  seem  to  be  not  only  within  the  plain 
letter  of  the  statute,  but  to  present  in  themselves  excellent  illustra- 
tions of  the  very  evils  the  statute  was  intended  to  remedy,  they 
have  thus  far  uniformly  held,  that  in  cases  of  promises  to  pay  the 
debt  of  a  third  party,  in  consideration  of  his  release,  "the  dis- 
charge of  the  original  debtor  must  be  complete  and  must  be 
proved."  (Corbett  v.  Cochrane,  3  Hill,  41 ;  Harrington  v.  Rich,  6 
Vt  666.)  And  particularly  the  case  of  Forth  v.  Staunton  (1 
Saund.  211),  in  a  note  in  which. the  following  language  is  used: 
''The  question  whether  each  particular  case  comes  within  this 
dause  of  the  statute  or  not,  depends  on  the  fact  of  the  original 
partfr  remaining  liable,  coupled  with  the  absence  of  any  liability  on 
the  part  of  the  defendant  or  his  property,  esoepi  Bodk  as  ariaee 
from  his  express  promise." 

W.  8.  Long,  for  Beqpondent 
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Cbocxxb,  J.  deliyered  the  opinion  of  the  Court — Nobtov,  J« 

This  18  an  action  to  recover  the  anm  of  four  hundred  and  ninety- 
four  doUara  and  aeventy-f  our  cents,  which  the  complaint  allies  the 
defendant  promised  to  pay  the  plainti£F,  if  he  would  release  one 
Lerinson  from  the  payment  of  a  debt  which  the  latter  owed  the 
plaintiff.  The  complaint  alleges  that  the  plaintiff  did  release  the 
Levinson  debt,  and  that  the  defendant  was  therefore  liable  to  pay 
the  sum  agreed  upon ;  and  the  Court  found  that  fact  in  favor  of  the 
plaintiff,  and  accordingly  judgment  was  rendered  in  his  favor,  from 
which  the  defendant  appeals. 

The  assignment  of  error  is,  that  there  was  no  evidence  to  sustain 
the  finding  that  the  Levinson  debt  had  been  released  by  the  plaintiff. 
It  appears  from  the  evidence  that  Le^dnson  was  engaged  in  selling 
goods  in  Tehama,  when,  becoming  heavily  indebted  to  various  per- 
stms,  especially  the  defendant,  the  latter  purchased  his  stock  of 
goods,  notes,  and  book  accounts,  in  satisfaction  of  the  debt  due  to 
him,  and  for  other  considerations,  as  is  alleged.  The  plaintiff  tes- 
tified as  a  witness  on  his  own  behalf,  and  stated  that  at  the  time  the 
defendant  bought  out  Levinson,  he  promised  to  pay  him  his  debt 
against  Levinson,  which  amounted  to  the  sum  before  stated ;  that 
defendant  told  him  he  wanted  him  to  stay  in  the  store,  and  he 
would  pay  him  his  debt,  and  the  same  wages  that  Levinson  had 
paid  him ;  that  he  saw  defendant  afterward  in  San  Francisco,  in 
April,  1861,  when  he  promised  to  pay  him  in  two  weeks.  The 
plaintiff  does  not  state  that  he  ever  released  Levinson  from  the 
payment  of  the  debt,  and  after  a  careful  examination  of  the  evi- 
dence we  are  unable  to  find  any  evidence  to  that  effect  This 
release  was  the  alleged  consideration  of  the  promise  of  the  defend- 
ant, and  is  an  essential  fact  to  be  proved,  it  having  been  put  in 
ifisue  by  the  pleadings.  {Letois  v.  Myers,  3  Cal.  475.)  It  may 
be  that  it  was  a  mistake  of  the  pleader  in  averring  that  such  was 
the  consideration  of  the  promise ;  but  if  so  he  should  have  corrected 
the  mistake  by  amending  the  complaint  Not  having  done  so,  his 
proof  must  conform  to  his  pleading.  No  other  consideration  for 
the  promiae  is  alleged  in  the  oomplaint  or  found  by  the  Court;  and 
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this  being  imsustained  by  any  evidence,  the  Court  erred  in  its  find- 
ing in  this  respect,  and  such  error  constitutes  a  proper  ground  for 
reversing  the  judgmemt  and  ordering  a  new  triaL  (Cumtribm  y. 
Scott,  20  CaL  83.) 

The  judgment  is  therefore  reversed  and  the  cause  remanded  liar 
a  new  triaL 


WALDEN  9.  MIIEDOOK. 

Am  appeal  firom  aa  order  refaalns  a  saw  trial,  although  talcen  mora 

jear  after  the  rendition  of  Judgment,  brings  up  the  whole  record,  and  thm 
Supreme  Court,  If  latiBfled  that  the  Court  below  erred  In  refualng  a  new 
trial,  may  rererte  the  order  and  grant  a 'new  trial,  the  effeet  of  which  win 
be  to  ▼fljcate  the  Judgment. 

When  an  appeal  la  taken  from  an  order  granting  or  refuslnir  n  new  trial,  im 
statement  on  appeal  need  be  made  or  filed  after  the  entry  of  the  order,  hot 
the  statement  prepared  and  used  on  the  hearing  of  the  motion  la  the  Goort 
below,  will  be  sufDclent  In  the  Supreme  Court 

▲  ^na  fide  purchase  made  by  a  creditor  of  the  goods  of  his  debtor,  who  la  la 

insolyent  circumstances,  Is  not  fraudulent,  merely  because  such  creditor 
thereby  obtains  a  preference  over  other  creditors,  and  may  be  aware  at  tha 
time  that  his  purchase  will  have  the  effect  of  delaying  or  defeating  the  otker 
creditors  In   the  collection   of  their  debts. 

A  dofia  fide  sale  of  cattle  roaming  at  large  over  the  plains,  upon  a  defined  or 
certain  range,  Is  not  fraudulent  as  against  the  creditors  of  the  vendor, 
merely  because  the  sale  is  not  followed  by  an  immediate  delivery  of  posseeafoa  ; 
but  the  parties  are  entitled  to  a  reasonable  time  after  the  sale,  to  prepare 
for  a  rodeo,  and  give  the  proper  notices  thereof,  in  order  that  they  may 
separate  the  cattle  purchased  from  stock  owned  by  others,  and  to  properly 
mark  and  brand  them ;  and  la  the  meantime  the  rights  acquired  by  the  pur- 
chaser  will  not  be  lost. 

Where  cattle,  roaming  at  large,  purchased  In  good  faith,  are  collected  together 
and  marked  with  the  brand  of  the  purchaser,  and  then  allowed  to  paature  on 
their  accustomed  range,  these  acta  constitute  a  good  delivery  and  conttaneA 
change  of  possession. 

▲  mere  execution  of  a  bill  of  sale  of  cattle  roaming  at  large.  In  which  the  brand 

with  which  they  are  marked,  is  described,  accompanied  by  a  delivery  of  tlia 
branding  iron,  does  not  constitnta  a  delivery  at  poaseaslon  of  the  oattla. 

Appeal  from  the  District  Oourt^  Thirteenth  Judicial  District^ 
Stanislaus  Counly. 
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The  cattle  levied  on  by  the  Sheriff,  and  for  which  this  suit  was 
brou^t,  were  that  portion  of  the  herd  sold  by  Wells  to  Waldeo, 
roanung  at  large  over  ike  plains,  and  of  which  Walden  had  not, 
previous  to  the  levy,  taken  actual  possession. 

The  verdict  was  rendered  and  the  judgment  entered  up  June 
14th,  1861.  On  the  same  day  plaintiff  filed  and  served  notice  of 
motion  for  a  new  trial,  and  within  five  days  thereafter  filed  and 
served  his  statement  on  motion  for  new  triaL  No  other  statement 
was  made  on  appeal  from  the  order. 

The  (^er  facts  are  stated  in  the  opinion. 

John  B.  HaU,  for  Appellant 

L  The  point  is  made  by  the  respondent's  counsel  that  more 
than  a  year  having  elapsed  between  the  entiy  of  the  judgment 
and  the  appeal,  this  Court  has  no  jurisdiction  to  hear  it  so  far 
as  the  judgment  is  concerned;  and  that  the  record  showing  no 
statement  of  the  case^  made  and  filed  after  the  order  refusing  a 
new  trial,  the  statement  in  the  record  cannot  be  referred  to  the 
order,  and  ^*  the  whole  case  rests  on  the  judgment  roU,"  and  the 
order  of  refusal  must  be  afiSrmed. 

Oar  statute  provides  for  the  immediate  entry  of  a  judgment  on 
the  verdict,  unless  the  case  be  reserved  for  argument  (Prac  Act, 
Sees.  197.) 

By  the  English  rule,  on  the  contrary,  no  judgment  was  entered 
on  the  verdict  until  the  first  four  days  of  the  next  succeeding  term 
had  expired.  (8  Black.  Com.  side  p.  887^-396.)  But  if  before 
the  end  of  that  term  a  motion  for  a  new  trial  came,  the  entry  of 
die  judgment  was  thereby  suspended.  (Id.)  The  same  effects 
was  formerly  allowed  (our  statutory  provision  to  the  contrary)  to 
the  motion  in  many  of  the  District  Courts  of  this  State,  and  the 
nitiy  of  the  judgment  was  not  made  by  the  Clerk  until  the  Court 
or  Judge  decided  the  motion  against  the  moving  party ;  and  until 
then  aU  proceedings  subsequent  to  verdict  were  suspended.  This 
practice  regarded  the  motion,  when  perfected  by  the  statement,  as 
equivalent  to  a  reservation  of  the  Court  for  argument  of  the  ques- 
tion, Shall  judgment  be  entered  on  the  verdict,  or  shall  tlie  issue 
be  retried  ?  The  motion  stood  for  argument  by  the  statute.  (Id« 
195.) 
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The  decision  in  Hvichinson  v.  Bours  (13  CaL  50)  suggests  a 
different  practice,  and  pursuant  thereto  the  judgment  was  entered 
by  the  Clerk,  although  the  motion. and  statement  intervened.  But 
this  decision  has  not  made  a  material  change  in  the  effect  of  the 
motion.  It  only  enlarges  its  effect  if  granted,  and  causes  the  order 
to  extend  to  setting  aside  the  judgment  as  well  as  the  verdict. 
(HiUchinson  v.  Bours,  13  CaL  50;  Lurvey  v.  WeUs,  4  Id.  106.) 

Now,  the  appellant  maintains  the  converse  of  respondentia  prop- 
osition,  and  says  that  the  judgment  which  rests  on  the  verdict  fol- 
lows the  motion,  and  whether  it  is  to  continue  to  exist  or  perish 
dei)enda  exclusively  and  absolutely  on  the  fate  of  the  motion. 

What  is  a  new  trial  ?  "A  reexamination,'^  says  the  statute,  "  of 
an  issue  of  fact  in  the  same  Court  after  a  trial  and  decision  by  the 
jury.  Court,  or  referee."  (Prac-  Act,  Sec  192.)  "The  former 
verdict  or  other  decision  may  be  vacated,*'  etc    (Id.  193.) 

The  motion  brings  up  the  single  question.  Shall  the  verdict  be 
set  aside  or  vacated?  If  the  verdict  be  set  aside,  the  judgment 
falls  necessarily,  and  it  would  not  require  a  declaration  to  that 
effect  in  the  order  of  the  Court.  If  the  verdict  be  not  canceled  the 
judgment  stands  in  full  force  and  effect,  still  remaining  subject 
to  the  power  of  the  appellate  tribunal  to  order  that  to  be  done  which 
the  Court  below  refused. 

If,  then,  the  power  vested  with  the  Court  at  the  date  of  its 
action  on  the  motion,  either  to  vacate  or  to  ratify  the  verdict,  the 
right  to  appeal  was  saved  to  either  party  deeming  himself  aggrieved 
by  the  order,  and  to  seek  at  the  hands  of  the  appellate  tribunal  a 
correction  of  the  alleged  wrongful  exercise  of  the  power.  And  if 
the  higher  tribunal  shall  order  that  to  be  done  which  was  done  by 
•the  order  appealed  from,  the  same  consequence  follows  as  though  it 
had  been  so  ordered  by  the  inferior  Court,  viz. :  the  verdict  is  set 
aside,  and  the  judgment  which  never  had  more  than  contingent 
vitality,  also  falls  for  want  of  a  foundation.  And  the  Supreme 
Court  acquires  full  power  over  the  judgment,  althou^  no  appeal 
is  directly  taken  therefrmn  by  means  of  the  order  made^on  the 
motion  from  which  an  appeal  is  taken.  {Lower  v.  Knoz,  10  Gal. 
480;  Hanscom  v.  Tower,  17  Id.  618;  Burdge  v.  Oold  Hia  Co., 
15  Id.  198.) 
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To  enable  the  Court  to  review  the  judgment  on  the  appeal  from 
the  order,  the  statement  filed  on  making  the  motion,  if  filed  within 
twenty  days  after  judgment  is  entered,  is  sufficient,  and  no  other 
statement  is  necessary,     {Loucka  v.  Edmondson,  18  Oal.  203, 204.) 

The  plaintiff  asked  the  following  instruction : 

That  if  the  jury  shall  believe,  from  the  evidence,  that  Wells  was 
indebted  to  the  plaintiff,  on  the  twenty-eighth  day  of  November 
last,  in  the  sum  of  two  notes,  the  one  from  Wells  to  Walden  for 
eight  hundred  and  thirty-six  dollars  and  interest;  and  the  one, 
Wells  as  principal  and  Walden  surety,  to  Crow,  for  six  hundred 
and  fifty  dollars  and  interest,  in  all,  the  sum  of  $1,800,  or  there- 
abouts, it  was  lawful  for  Wells  to  sell,  and  Walden  to  buy,  all 
Wells'  cattle  for  a  fair  price,  and  in  payment  of  said  debt ;  although 
the  jury  should  further  believe,  that  said  Wells  was,  at  the  time, 
in  insolvent  circumstances,  and  Walden  knew  it;  and  although 
snch  sale  and  transfer  operated  as  a  preference  to  Walden  over  any 
other  creditor,  or  creditors ;  and  although  said  Walden  may  have 
bown  that  other  creditors  would  thereby  be  defeated  of  his  or  thrir 
debts. 

The  Court  refused  this  instruction,  and  thereby  declared  the 
mle  therein  embodied,  as  applied  to  the  hypothetical  state  of  facts, 
was  not  the  law.  This  was  error,  which  necessarily  under  the  con- 
dition of  the  proofs,  must  have  operated  to  the  prejudice  of  the 
plaintiff's  case  vhen  under  deliberation  by  the  jury.  The  instruc- 
tion is  no  abstract  proposition  of  law,  having  no  reference  to  the 
case  in  hand;  But  it  announces  a  rule  which  results  from  facts 
directly  put  in  issue  by  the  pleadings,  and  as  to  which  most  testi- 
mony has  been  offered. 

One  of  the  chief  defenses,  is  a  fraudulent  and  fictitious  sale.  It 
is  a  right  of  a  creditor  to  protect  hin[iself  by  his  vigilance,  and  if 
need  be,  to  save  himself  by  means  of  a  purchase  of  his  debtor's 
property,  either  in  part,  or  in  the  whole,  although  the  debtor  may 
be  in  extremis  of  pecuniary  embarrassment,  and  the  sale  work-  a 
preference  over  as  well  as  actually  to  defeat  equally  meritorious 
daims,  even  with  the  knowledge  of  both  conlracting  parties.  The 
principle  of  law,  not  now  to  be  questioned  in  this  State,  embodying 
this  mle^  is  briefly  and  forcibly  expressed  by  the  Supreme  Court  of 
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the  United  States,  in  these  words:  "The  debtor  may  prefer  one 
creditor,  pay  him  fully,  and  exhaust  his  whole  property,  leaving 
nothing  for  others,  equally  meritorioiis.''  (Clark  v.  \Yhite,  12 
Peters,  178,  200.) 

It  may  become  the  highest  duty  (says  this  Honorable  Court)  of 
au  insolvent  to  sell  his  property  in  order  to  pay  his  debtB.  (Kinder 
V.  Mcucy,  7  Cal.  206.)  The  rule  announced  in  words,  so  few  and 
cogent,  by  the  Supreme  Court  of  the  United  States,  is  adopted, 
without  limitation  or  qualification  of  any  kind,  by  this  Court  in  the 
case  of  Dana  v.  Stanford  et  al.  (10  Cal.'  269,  277),  in  which  the 
correlative  right  of  the  creditor  in  this  State:  "  A  creditor  violates 
no  rule  of  law  when  he  takes  payment  on  security  for  his  demand^ 
though  others  are  thereby  deprived  of  all  means  of  obtaining  satis- 
faction of  their  own  equally  meritorious  claims.'*  Now,  the  plaint- 
iff's instruction  simply  announced  this  principle  of  the  law  of 
debtor  and  creditor,  and  requested  its  application  to  the  facts. 

II.  The  next  ground  of  error  is  extracted  from  the  action  of  the 
Court,  in  having  refused  the  plaintiff's  third  instruction,  and  in 
having  granted  the  defendant's  two  instructions,  all  on  the  subject 
of  the  sufficiency  of  the  delivery.  The  law,  as  given  to  the  jury, 
was,  that  the  established  facts  shown  by  the  plaintiff,  fell  short  of 
the  delivery  demanded  by  the  statute ;  and  that  the  property  being 
cattle  grazing  on  the  plains,  within  certain  ranges,  a  delivery  could 
be  legally  made,  in  order  to  avail  against  the  attaching  creditor,  in 
this  single  manner,  viz. :  by  being  collected  together,  picked  out, 
and  actually  delivered  by  Wells  to  Walden,  or  his  agent  This 
Court,  in  commenting  upon  the  statutory  rule  of  delivery  in  Chor- 
pin  V.  Dovi  (14  Cal.  384),  say:  ** although  delivery  be  requisite, in. 
cases  of  sale,  yet  what  will  institute  a  delivery,  must  depend,  in 
some  measure,  upon  the  character  of  the  article  sold,  and  tho 
peculiar  circumstances  of  the  case."  It  is  respectfully  urged 
that  the  doctrine  adopted  by  the  Court  below,  wholly  ignored  the 
nature  of  the  property,  and  the  attendant  circumstances  of  its 
condition. 

The  L^slature  has  declared  that  contracts  for  property  of  this 
kind  shall  be  evidenced  by  "  a  written  descriptive  bill  of  sale ; "  and 
tihis  requirement^  it  is  insisted,  has  not  been  imposed  without  a 
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reason  or  an  object.  (Wood's  Dig.  542,  Art  2815.)  The  act 
18  subsequent  in  date  to  that  requiring  immediate  delivery  from 
vendor  to  vendee,  of  things  sold.  It  is  to  be  presumed  that  the  pro- 
vision for  the  execution  of  a  bill  of  sale,  was  enacted  with  an  intel- 
ligent reference  to  the  nature  of  the  property,  its  ranging  at  large 
for  grazing,  and  the  but  periodical  actual  possession  for  the  pur- 
pose of  actual  delivery  of  its  owners,  the  condition  of  the  country, 
and  the  requirements  of  trade  and  barter,  and  with  full  knowledge 
also,  of  the  then  existing  general  act,  demanding  immediate  deliv- 
ery in  all  sales  of  personalty.  Sales  are  made,  as  was  this,  out  of 
the  season  of  rodeos,  and  a  large  force  must  be  employed,  and  much 
time  occupied  and  heavy  expense  incurred  to  comply  strictly  with 
the  rule  of  immediate  delivery,  if,  as  the  Court  below  hold,  there 
must  be  a  gathering  together  of  the  cattle,  a  separation,  and  actual 
tnrning  over  into  the  manual  custody.  To  do  all  this,  rodeos  must 
be  had  at  various  points,  within  the  exterior  lines  of  the  range;  the 
owners  of  like  property  everywhere  within  the  exterior  boundaries 
of  the  range,  and  their  cattle,  must  be  put  in  motion,  and,  often* 
times^  to  the  detriment  of  owners  and  property.  Besides,  the  per- 
formance of  this  essential  may  be  called  for  at  a  time  and  under 
circumstances,  to  wit:  of  season,  condition  of  rivers,  woods,  and 
country  generally,  occupied  by  the  cattle,  as  that  performance  may 
be  either  impossible,  or  so  difficult  and  expensive,  as  to  operate  as 
an  effectual  suppression  of  contracts  in  this  kind  of  property.  If 
by  immediate  delivery  is  meant  a  delivery  at  the  instant  of  time, 
or  within  the  hour,  or  day,  after  the  terms  of  sale  are  agreed  upon, 
the  rule  as  to  property  of  this  sort,  in  this  State,  will  prove  imprac- 
ticable oftentimes,  and  "  an  actual  and  continued  change  of  posses- 
sion," if  required  to  be  so  marked  as,  per  se,  to  notify  every  one  of 
the  change,  the  conditions  of  performance  will  impose  burdens  on 
the  buyer  or  else  sacrifices,  which  must  operate  greatly  in  restraint 
of  trade  of  which  cattle  are  the  subject  The  article  requiring  a 
written  descriptive  bill  of  sale,  was  evidently  intended  to  meet  and 
to  obviate  these  difficulties.  It  should  receive  a  liberal  construc- 
tion, and  be  allowed  a  coirresponding  legal  effect  It  should  be 
pennitted  to  stand  in  lieu  of  the  "  immediate  delivery  "  where  at 
the  time  of  the  sale,  the  situation  of  the  property  renders  immedi* 
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ate  delivery  impracticable,  and  where  all  the  circumstances  attend- 
ing the  transaction  manifest  a  purpose  on  the  part  of  the  vendor  to 
transfer  full  possession  and  control  to  the  vendee. 

U.  P.  Barber,  for  Respondent 

The  first  point  made  by  respondent  is,  that  this  Court  has  no 
jorisdiction  over  the  judgment,  the  appeal  not  having  been  taken 
within  one  year  from  the  entry  thereof.  Sec  336  of  the  Practice 
Act  provides,  that  an  appeal  from  a  judgment  may  be  taken  within 
one  year  after  rendition  of  judgment  Sec  333  says,  a  judgment 
or  order  may  be  reviewed  as  prescribed  by  Title  9,  and  not  other- 
wise. It  is  therefore  plain  that  the  judgment  cannot  be  disturbed. 
"  Let  us  now  see  if  the  order  refusing  a  new  trial  can  be  reviewed 
on  appeal,  where  the  judgment  must  stand,  and  if  the  whole  case 
does  not  rest  on  the  judgment  roll.  An  order  granting  or  refusing 
a  new  trial  is  not  a  judgment  {Du(me  v.  N.  Y.  B.  B.  Co.,  4  How. 
364.)  Where  a  party  wishes  to  render  an  appeal  from  an  order 
refusing  a  new  trial  effectual,  he  must  also  appeal  from  the  judg- 
ment within  statute  time;  for  of  what  avail  can  an  order  for  a  new 
trial  be,  while  the  judgment  stands  against  him  unreversed  and  a 
final  estoppel  ?  The  Practice  Act,  Sec.  336,  gives  an  appeal  within 
sixty  days  from  an  order  refusing  a  new  trial,  and  from  any  order 
made  after  final  judgment  But  by  Sec.  338,  the  statement  ex- 
plaining the  grounds  of  error  in  such  order  must  be  filed,  or  pre- 
pared within  twenty  days  after  the  entry  of  such  order.  The  same 
reasoning  will  apply  as  to  a  statement  filed  before  the  order  appealed 
from,  as  to  filing  a. bond  on  appeal,  before  filing  the  notice.  (Doo- 
ling  V.  Moore,  19  Cal.  81.)  Now,  if  the  judgment  be  not  appealed 
from  in  time,  the  statement,  so  far  as  it  can  affect  the  judgment, 
fails,  or  falls  with  the  appeal,  for  want  of  jurisdiction.  Nor  can 
such  statement,  on  motion  for  a  new  trial,  be  considered  as  appur- 
tenant to  the  order  refusing  the  motion ;  for  it  is  not  filed  after  the 
order,  as  required  by  statute,  but  before  it  If  the  statement  on 
motion  for  a  new  trial  be  used  in  this  case  as  a  statement  on  appeal, 
the  same  objection  applies.  It  was  file4  June  14th,  1861,  and  the 
order  overruling  a  new  trial  was  not  made  till  June  10th,  1862 ; 
so  that  the  statement,  instead  of  being  filed  twenty  days  after  the 
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order,  was  filed  nearly  a  year  before.  When  the  statement,  as  set- 
tled by  the  Judge,  is  used  as  a  statement  on  appeal,  it  becomes  a 
part  of  and  wholly  appurtenant  to  the  judgment;  it  becomes,  in 
fact,  a  part  of  the  record,  like  a  bill  of  exceptions ;  and  the  appeal 
from  the  judgment  failing,  the  statement  falls  with  it  Upon  this 
point  we  submit  these  prepositions : 

The  appeal  from  a  judgment,  being  taken  after  the  expiration  of 
one  year,  is  a  nullity. 

If  the  appeal  be  considered  as  from  an  order  refusing  a  new 
trial,  the  statement  being  filed  before,  instead  of  after  the  order  ap- 
pealed from,  cannot,  under  Sec  386  of  the  Practice  Act,  be  oon- 
sidered  as  a  statement  on  appeal  from  such  order. 

If  it  be  considered  as  a  statement  on  appeal  from  the  judgment, 
the  appeal  from  the  judgment  being  a  nullity,  the  statement  is  ima* 
vailahle. 

By  Sec.  842,  the  statement,  if  from  a  final  judgment,  is  to  be 
annexed  to  the  judgment  roll  (as  in  this  case)  ;  if  from  an  order^ 
then  to  such  order,  or  a  copy  thereof;  but  if  the  statement  be  on 
appeal  from  an  order,  it  must  be  prepared  after  the  entry  of  such 
order.  Here,  the  record  shows  it  was  prepared  and  filed  nearly  a 
year  before  the  order.  In  all  cases  either  of  judgments  or  orders, 
the  statement  on  appeal  must  be  prepared  after  the  entry  of  such 
judgment  or  order,  and  can  be  referred  as  belonging  solely  to  a 
judgment  or  order  made  antecedent  to  its  filing  or  preparation. 

As  to  the  errors  assigned  by  appellant.  The  first  charge  re- 
quested by  him  contains  three  errors.  It  requests  the  Court  to 
diaige,  that  if  the  jury  shall  find  "  that  Wells  was  indebted  to  the  • 
plaintiff,*'  etc.  This  is  a  case  in  which  fraud  was  set  up  as  a! 
defense.  The  charge  entirely  omits  the  words  *'hona  fide/*  of 
the  question  whether  Wells  was,  bona  fide,  indebted  to  the  plaintiff. 
Wells  might  very  well  have  been  indebted  to  plaintiff,  and  the 
indebtedness  been  perfectly  good  as  between  them,  and  yet  fraudu- 
lent and  void  as  against  creditors.  The  least  consideration  for  the 
notes  would  have  been  good  as  between  Wells  and  plaintiff,  but  not 
80  as  against  creditors.  {Proyne*s  Case,  1  Smith's  Lead.  Cas.  I.)* 
The  third  instruction  requested  by  the  plaintiff  and  refused  was,* 
that  if  a  part  of  the  cattle  were  within  an  indosure,  and  delivered 
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lo  the  plamtiff,  and  the  rest  were  remaining  on  their  usual  range, 
and  not  actually  delivered  (except  by  the  bill  of  sale  and  transfer  of 
the  marking  irons),  that  the  actual  delivery  of  the  cattle  in  the  in- 
dosure  oonatituted  a  valid  delivery  of  the  whole,  as  against  credit- 
ors. Wood's  Digest,  Art.  403,  Sec.  16,  provides,  that  the  sale  must 
be  accompanied  with  "  an  immediate  delivery  and  an  actual  and 
iaontinued  change  of  possession."  The  instruction  assumes,  that  a 
mere  verbal  delivery  of  the  cattle  running  at  large,  would  be  suf- 
ficient We  apprehend  this  is  not  law.  The  Court  laid  down  the 
law  correctly  in  its  own  charge,  "  that  if  it  is  within  a  reasonable 
possibility  for  the  vendee  to  receive  or  get  actual  possession,  it  must 
be  done  to  make  the  sale  valid  as  against  creditors.^'  This  we  be- 
lieve is  the  correct  doctrine,  and  plaintiff's  requested  diarge,  that 
it  was  absolute  law  that  a  verbal  or  symbolical  delivery  of  cattle 
running  on  a  range  was  sufficient,  was  properly  refused.  The  de- 
livery of  the  bill  of  sale  and  branding  irons,  is  by  no  means  an  "  ac- 
tual "  delivery  of  the  cattle ;  and  it  was  a  question  for  the  jury, 
under  the  eireumstances  of  the  ease,  as  to  whether  there  was  any 
difficulty  in  the  vendor  making  actual  delivery,  and  whether  he  had 
made  any  endeavor  so  to  do. 

CBOCKBJi,  J.  delivered  the  opinion  of  the  Court  —  Nobton,  J. 
eoncurring  specially. 

The  plaintiff  sues  to  recover  damages  for  the  seizure  and  con- 
version of  one  hundred  and  seventy-five  head  of  cattle,  claimed  by 
him.  The  defendant  justifies  under  a  writ  of  attachment  in  his 
hands,  as  Sheriff,  issued  at  the  suit  of  one  Wilson  against  one 
Wells,  the  plaintiff's  vendor.  The  cattle  in  controversy  were  part 
of  a  large  lot  bought  by  the  plaintiff  of  Wells  on  the  twenty-eighth 
day  of  November,  1860,  in  consideration  of  the  plaintiff's  note  for 
two  thousand  dollars  and  a  debt  of  eight  hundred  and  thirty-six 
dollars,  besides  interest  due  from  Wells  to  the  plaintiff;  and  also  a 
debt  of  six  hundred  and  fifty  dollars  due  one  Crow,  on  which  the 
plaintiff  was  surety.  A  bill  of  sale  of  the  property  was  executed 
to  the  plaintiff  on  the  twenty-ninth  of  November.  The  attach- 
ment had  been  issued  at  the  time  of  this  sale^  but  it  was  not  levied 
on  th£  property  until  the  thirtieth  of  November.    On  the  part  of 
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the  defendant,  it  was  contended,  that  th^e  was  no  delivery  or 
continued  change  of  possession  in  the  sale  to  the  plaitiff,  as  re- 
quired by  Sec  15  of  the  Statute  of  Frands;  {hat  it  was  therefore 
fraudulent  and  void  as  against  the  defendant,  who  was  a  creditor  of 
the  vendor.  The  verdict  and  judgment  in  favor  of  the  defendant 
was  rendered  June  14th,  1861,  and  an  order  overruling  a  motion 
for  a  new  trial  was  made  Jime  10th,  1862,  and  the  notice  of  appeal 
from  the  judgment  and  order  was  filed  August  4th,  1862  —  within 
sixty  days  from  the  date  of  the  order  ovCTruling  the  motion  for  a  new 
trial,  but  more  than  one  year  from  the  rendition  of  the  judgment 

The  respondent  contends,  that  this  Court  has  no  jurisdiction  of 
the  appeal  from  the  judgment,  it  not  having  been  taken  in  time; 
and  that  this  Court  cannot  take  any  action  affecting  the  judgment, 
under  the  appeal  from  the  order  d<aiying  a  new  trial,  for  the  same 
reason.  In  the  case  of  Hanscom  v.  Tower  (17  Cal.  618),  there 
was  no  appeal  from  the  judgment,  but  only  from  the  order  refusing 
a  new  trial ;  and  the  Court  in  that  case  say,  in  answer  to  the  same 
objection:  " The  appeal  from  the  order  refusing  a  new  trial  brings 
up  the  whole  record;  and  there  is  nothing  in  the  point  that  error 
cannot  be  assigned  upon  the  judgment  roll."  Uhder  this  appeal, 
this  Court  has  a  clear  right,  should  it  be  satisfied  that  the  Court 
erred  in  refusing  a  new  trial,  to  reverse  the  order  and  grant  a  new 
trial,  the  effect  of  which  is  to  vacate  the  judgment.  This  objection 
is  therefore  overruled. 

It  is  also  contended,  that  the  statement  filed  in  the  Court  below, 
on  the  motion  for  a  new  trial,  having  been  filed  before  the  order 
appealed  from,  must  be  disregarded.  The  rules  relating  to  state- 
ments and  bills  of  exceptions  were  fully  laid  down  by  this  Court, 
in  the  case  of  Towdy  v.  Ellis  (22  Cal.  650).  Under  the  princi- 
ples as  there  annoimced,  this  objection  is  untenable.  So,  in  the 
case  of  Loucks  v.  Ednwndson  (18  Cal.  203),  it  was  held,  that  on 
appeal  from  an  order  granting  or  refusing  a  new  trial,  there  is  no 
necessity  for  preparing  a  statement  on  appeal,  the  statement  on 
motioii  for  new  trial  being  sufficient 

At  the  trial,  the  plaintiff  asked  the  Court  to  give  the  following 
instrQction,  which  was  refused,  and  this  is  assigned  as  error:  ''If 
the  jniy  shall  believe  from  the  evidence  that  Wells  was  indebted  i» 
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the  plaintiflF  on  the  twenty-eighth  of  November  last  in  the  sum  of 
two  notes  —  the  one  from  Wells  to  Walden  for  eight  hundred  and 
thirty-six  dollars  and  interest,  and  the  one  from  Wells  as  principal 
and  Walden  as  surety  to  Crow  for  six  hundred  and  fifty  dollars 
and  interest  —  in  all  some  $1,800  or  thereabouts  —  it  was  lawful 
for  Wells  to  sell  and  Walden  to  buy  all  of  Wells'  cattle  at  a  fair 
price  and  in  payment  of  said  debt,  although  the  jury  should  fur- 
ther believe  that  said  Wells  was  at  the  time  in  insolvent  circum- 
stances, and  Walden  knew  it ;  and  although  such  sale  and  transfer 
operated  as  a  preference  to  said  Walden  over  any  other  creditor  or 
creditors,  and  although  Walden  may  have  known  that  other  cred- 
itors would  be  thereby  defeated  of  their  debts."  If  the  instruc- 
tion had  been  limited  to  a  statement  that  a  bona  fide  sale  of  prop- 
erty by  a  debtor  in  insolvent  circumstances  to  his  creditor,  in  pay- 
ment or  satisfaction  of  his  debts,  is  not  fraudulent,  merely  because 
s\icli  creditor  thereby  obtains  a  preference  over  other  creditors,  and 
lie  may  be  aware  at  the  time  that  it  will  have  the  effect  of  defeat- 
ing the  collection  of  other  debts,  it  would  have  been  proper,  under 
the  decisions  of  this  Court.  {Dana  v.  Stanford,  10  Cal.  277 ;  Kinr 
der  V.  Ma^y,  7  Id.  206.)  But  such  sale  must  be  bona  fide,  a  point 
H'hich  is  ignored  in  the  instruction  as  asked;  and  it  is  therefore 
erroneous  to  that  extent,  and  the  Court  did  not  err  in  refusing  to 
give  it  in  that  form.  Besides,  the  refusal  did  not  injure  the  plain- 
tiff, as  the  Court  gave  another  instruction,  embodying  substantially 
the  same  principle  relied  upon  in  this  instruction. 

The  important  question  involved  in  this  case  relates  to  the  deliv- 
ery of  the  cattle  to  the  vendee.  It  seems  that  the  sale  from  Wells 
to  the  plaintiff  was  of  about  five  hundred  head  of  cattle,  about  two 
hundred  of  which  were  at  the  time  in  a  field  of  the  vendor's ;  and 
the  plaintiff,  immediately  on  the  day  of  sale,  drove  them  over  to 
his  own  ranch  and  put  them  in  an  inclosure  of  his  own.  There  is  ' 
no  doubt  as  to  the  sufficiency  of  the  delivery  of  this  portion  of  the 
cattle.  The  remainder  not  thus  driven  from  Wells'  field  to  the 
plaintiff's  were  ranging  upon  open,  uninclosed  lands  in  the  neighbor- 
hood, with  the  cattle  of  other  persons,  as  far  as  twenty  or  twenty- 
five  miles  around.  The  vendor  went  out  on  the  plains  with  the 
plaintiff  and  pointed  out  to  him  about  fifteen  to  twenty  head,  whieii 
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the  latter  took  possession  of,  and  the  vendor  pointed  out  the  range 
and  told  the  vendee  to  take  the  whole;  but  no  further  act  of  deliv- 
ery or  taking  possession  seems  to  have  occurred,  except  the  execu- 
tion of  the  bill  of  sale,  in  which  the  cattle  are  described  as  having 
the  brand  of  the  vendor,  which  is  set  forth  therein.  It  was  these 
cattle  that  were  attached,  and  are  now  in  controversy.  On  this 
point  the  Court,  at  the  request  of  the  defendant,  gave  the  following 
instructions,  which  are  now  assigned  as  error :  "  That  if,  in  the 
present  case,  the  cattle  alleged  to  have  been  sold  by  Wells  to  the 
plaintiff  were  susceptible  of  actual  delivery,  and  could  have  been 
brou^t  under  the  actual  control  or  within  the  actual  possession  of 
the  plaintiff,  as  by  being  collected  or  picked  out  and  actually  deliv- 
ered to  him  or  his  agents,  and  this  was  not  done,  the  sale  was  void 
as  against  the  creditor,  Wilson,  and  the  defendant  is  entitled  to  a 
verdict.  That  the  sale  of  cattle  grazing  on  the  plains  within  certain 
ranges,  if  they  can  be  collected  together  and  delivered,  is  not  valid 
as  against  attaching  creditors  without  such  delivery  ;^  that  if  they 
can  be  collected  and  brought  within  the  personal  supervision  and 
control  of  the  party  purchasing,  a  mere  transfer  by  biU  of  sale, 
while  they  are  running  loose  on  the  plains,  is  not  good  in  law  as 
against  such  attaching  creditors." 

This  question  as  to  what  will  constitute  a  valid  delivery  and  a 
continued  change  of  possession  in  a  sale  of  stock  ranging  at  large 
orer  the  inmiense  uninclosed  plains  in  this  State,  is  a  most  import- 
ant one,  deeply  affecting  the  interests  of  those  dealing  in  that  kind 
of  property.  It  not  only  affects  the  right  of  the  vendee  as  against 
the  claims  of  the  creditors  of  the  vendor,  but  also  as  against  his 
subsequent  vendees.  The  difficulties  attending  a  delivery  by  secur- 
ing to  the  vendee  the  actual  control  of  such  stock,  often  wild  and 
hard  to  manage,  are  great;  but  if  in  addition  to  that  he  is  required 
to  keep  them  imder  his  actual  control,  and  not  allow  them  to  past- 
ure upon  their  accustomed  range,  in  order  to  establish  a  continued 
and  exclusive  possession,  the  difficulty  becomes  almost  insurmount- 
able. The  difficulties  growing  out  of  the  ownership  by  numerous 
parties,  of  vast  herds  of  stock  roaming  over  our  extensive  plains 
with  their  rapid  increase,  even  in  cases  where  there  is  no  contest 
between  adverse  eUimants  to  the  same  animals,  are  great,  and  the 
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J-,€gislature,  in  order  to  prevent  controversies,  and  to  secnre  the 
evidence  of  ownership  in  a  practicable  mode  best  adapted  to  the 
circumstances  of  the  country,  has  passed  laws  regulating  the  mark- 
ing, branding,  and  counterbranding  of  stock,  and  requiring  the 
o^^^lers  to  give  rodeos  at  stated  periods  of  the  year,  for  the  purpose 
of  separating  their  stock,  and  marking  and  branding  it  so  as  to 
designate  the  owoier.  (Wood's  Dig.  542,  659.)  These  laws  are 
imperative  in  their  character,  and  are  required  by  the  wants  and 
necessities  of  the  country. 

Under  the  rodeo  law,  the  owners  of  cattle  in  the  county  where 
the  stock  in  controversy  ranged,  were  required  to  give  one  general 
rodeo  betv/een  the  first  of  Alarch  and  the  thirty-first  day  of  August 
of  each  year;  and  Sec.  9  of  the  act  provides  that  "  no  person  shall 
be  allowed  to  mark  or  brand  any  portion  or  the  whole  of  his  cattle, 
at  any  other  time  or  in  any  other  manner  than  as  prescribed  in  this 
act ;  and  whoever  shall  act  to  the  contrary  will  subject  himself  on 
conviction  before  any  Justice  of  the  Peace,  to  a  penalty  of  not  lees 
than  one  himdred  dollars  nor  more  than  five  hundred  dollars,  at  the 
discretion  of  the  Justice."  It  is  clear,  that  if  the  plaintiff  had  col* 
lected  together  the  cattle  purchased  by  him,  and  marked  them  with 
his  own  mark  and  brand,  and  then  let  them  go,  to  pasture  on  their 
accustomed  range',  that  would  have  constituted  a  good  delivery  and 
continued  change  of  possession.  But  the  third  section  of  the  law 
provides  that  "  no  owner  of  a  stock  farm  shall  be  required  to  give 
a  rodeo  from  the  first  day  of  November  to  the  first  day  of  March  in 
each  year,  except  on  a  contract  for  the  delivery  of  cattle,  or  on  a 
legal  demand  from  the  Sheriff  or  constable  of  his  oounty,  having  an 
execution  against  the  owner,  and  demanding  a  rodeo  for  the  levy  or 
delivery  of  cattle."  Sec.  1  of  the  sanixc  act,  requires  that  four  days' 
previous  notice  of  such  rodeos  shall  be  given  to  all  the  owners  of 
adjoining  farms,  in  order  that  parties  interested  may  meet  for  the 
purpose  of  separating  their  respective  cattle.  Sec.  7  of  the  act 
respecting  marks  and  brands  provides,  that  ^^  any  person  or  persons 
selling  cattle  which  are  not  intended  for  slaughter,  or  any  horses, 
mares,  mules,  jacks,  or  jennies,  shall  be  required  to  counterbrand 
them  on  the  shoulders  or  give  a  written  descriptive  bill  of  sale,  eto^" 

It  is  clear,  that  under  the  Statute  of  Frauds,  the  parties  are 
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entitled  to  a  reasonable  time  in  whidk  to  complete  a  delivery  of 
personal  property  which  had  been  commenced  immediately  after 
the  sale^  and  under  theee  stututory  provisiona  the  plaintiff  was  en- 
titled to  a  reasonable  time  after  the  purchase  to  prepare  for  a  rodeo, 
and  to  give  the  proper  notices  thereof ,  in  order  that  he  might  separ 
rate  the  cattle  purchased  by  him  from  the  stock  ovmed  by  otiiers, 
and  to  properly  mark  and  brand  it ;  and  in  the  meantime  the  rights 
acquired  by  his  purchase  \dll  not  be  lost  As  to  what  will  ccmsti- 
tnte  a  reasonable  time  in  such  cases,  will  depend  upon  the  facts  apd 
circomstano^  of  each  case.  It  is  evident  that  he  was  not  allowed 
any  such  reasonable  time  in  the  present  case,  as  the  Sheriff  levied 
the  attachment  and  proceeded  to  collect  the  cattle  on  the  thirtieth 
of  November,  being  the  next  day  after  the  bill  of  sale  was  executed. 
The  instructions  given  by  the  Court  overlook  and  disregard  entirely 
these  important  provisions  of  the  statute  regulating  the  delivery, 
as  well  as  the  necessity  of  giving  the  parties  a  reasonable  time  to 
complete  the  delivery,  of  cattle,  and  are  in  direct  conflict  therewith. 
The  Court  therefore  erred  in  giving  these  instructions. 

The  appellant  contends  that  the  "  written  descriptive  bill  of  sale,*' 
mentioned  in  the  last  section  above  referred  to,  is  intended  as  a 
substitute  for  a  delivery  by  aqtual  transfer  of  the  possession  and 
control  of  the  stock  It  is  evident  that  such  is  not  the  meaning  of 
the  statute.  The  law  was  designed  to  establish  a  rule  by  which  the 
marks  and  brands  of  stock  should  be  evidence  of  ownership ;  and 
npon  a  sale,  where  the  lives  of  the  animals  were  inteiuled  to  be 
preserved,  the  vendor  was  required  to  put  his  counterbrand  on  the 
animals  sold ;  and  thus,  while  they  would  carry  with  them  the  evi- 
dence of  his  former  ownership  by  his  mark  and  brand,  they  would 
at  the  same  time  show  a  transfer  by  his  counterbrand ;  but  where 
it  was  not  convenient  to  thus  counterbrand,  he  was  required,  as  a 
rabstitute,  to  give  a  "  written  descriptive  bill  of  sale,**  which  would 
ecjually  show  what  animals  he  had  sold,  and  estop  him  from  claim- 
ing title  evidenced  by  his  brand*  The  intention  clearly  is  to  pre- 
vent the  vendor  from  subsequently  claiming  the  cattle,  because  they 
cany  his  mark  and  brand,  and  not  to  dispense  with  the  delivery 
required  by  the  law  to  make  the  sale  valid  as  against  creditors  and 
eabsequent  pordiaserB*    It  seems  tiiat  at  the  time  of  eizecuting  the 
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bill  of  sale,  Wells  delivered  his  branding  irons  to  the  plaintiff — 
and  this  is  relied  on  as  a  circumstance  showing  a  delivery.  Sudi  & 
fact  has  no  effect  upon  this  question  of  delivery.  It  was  good  as  a 
delivery  of  the  branding  irons,  if  they  were  included  in  the  sale, 
but  not  as  a  delivery  of  any  other  property. 

The  judgment  and  order  refusing  a  new  trial  is  reversed,  and 
the  cause  remanded  for  a  new  triaL 

NoBTON,  J.  concurring  specially. —  I  think  the  rodeo  laws  do  not 
require  a  branding  by  the  purchaser  on  a  sale,  but  only  a  counter- 
branding  by  the  seller,  or  a  descriptive  bill  of  sale.  In  this  case, 
the  latter  mode  was  adopted,  though  the  description  by  simplj 
stating  the  brand  was  doubtless  insufficioit 

The  parties,  however,  began  an  actual  delivery  before  the  levy 
by  the  Sheriff,  and  tibere  was  evidence  of  an  intention  to  complete 
such  delivery.  A  reasonable  time  to  do  it  was  allowed,  and  when 
done  it  would  relate  to  the  first  part  of  the  act  certainly,  and  per- 
haps to  the  time  of  executing  the  bill  of  sale. 

I  therefore  concur  in  the  order  reversing  &e  judgment,  and 
remanding  the  case  for  a  new  tiiaL 
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effect  of  a  marrlase,  at  common  law.  If  to  deprive  the  wife  of  all  eepamt« 
legal  existence,  rendering  herself  Incapable  of  binding  herself  by  a  contract. 

Courts  of  Equity,  however,  for  many  purposes,  treat  the  husband  and  wife  as 
distinct  persons,  capable  of  contracting  with  and  suing  each  other,  and  of 
having  separate  estates,  d^ts,  and  llabllitlea. 

Where  a  married  woman,  having  a  separate  estate,  creates  debts  with  the  Inten. 
tlon  of  making  those  debts  payable  out  of  and  a  charge  on  her  separate  estates, 
a  Court  of  Equity  will  decree  the  debts  a  charge  on  that  separate  estate, 
and  direct  It  to  be  sold  under  the  rules  of  the  Court,  tn  such  manner  as  may 
be  equitable,  and  the  proceeds  to  be  applied  in  payment  of  the  debta. 

Tills  liability  of  the  separate  property  of  a  married  woman,  can  only  be  enforced 
In  a  suit  In  equity,  where  all  Interested  can  be  made  parties,  and  a  decree 
rendered  directly  against  the  property  for  the  payment  of  the  debt,  and  no 
personal  judgment  can  be  recovered  against  the  wife. 

ta  rach  aetUma,  to  make  the  debts  of  a  married  woman  a  eharga  as  bar  aapar&t« 
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ettftte,  Goarti  of  Bqnlty  are  earefal  In  gaardln?  her  against  impoaltlon,  sad 
In  awtng  that  deallnga  with  her,  affecting  her  nepamte  estate,  are  free  froin 
fraud*  and  reaaonable  la  their  tenni»  and  that  no  nnfnir  adTantaflt  has  been 
taken  of  her. 

Appeal  from  the  District  Courts  Seventh  Judicial  District,  So- 
noma Connly* 

The  complaint  in  this  case  averred  the  partnership  of  plaintiffs, 
and  its  style,  and  that  at  divers  and  sundry  times  hetween  the 
twenty-eighth  of  March,  1858,  and  the  thirteenth  of  March,  1861, 
plaintiff  sold  and  delivered  to  the  defendant  America  S.  N'ewton 
(acting  by  the  name  of  America  S.  Tate),  at  her  request,  divers 
goods,  wares,  and  merchandise,  food  and  raiment  for  the  support  of 
herself  and  family,  and  for  the  benefit  and  advantage  of  her  sepa- 
rate estate,  as  described  in  said  complaint.  That  the  indebtedness 
due  from  her  to  plaintiffs  for  goods,  etc.,  by  her  purchased  of  them, 
was  a  running  account,  extending  through  the  period  stated.  It 
also  alleged,  that  Mrs.  Newton  purchased  said  goods,  etc.,  with  the 
special  promise  and  agreement  on  her  part  that  she  would  be  re- 
sponsible and  pay  for  the  same  out  of  her  separate  estate  described, 
and  that  the  price  thereof  should  be  a  charge  on  said  separate 
estate,  and  that  she  appointed  her  estate  as  security  for  the  pay- 
ment of  her  accruing  indebtedness ;  and  that  plaintiffs,  relying  on 
her  representations  and  promises,  and  upon  the  credit  of  such 
estate,  sold  and  delivered  to  her  the  goods,  etc,  and  that  there  was 
due  thereon  an  amount  thereof  of  $1,516.67. 

2.  The  complaint  also  stated  that  the  firm  of  Pauli  &  Co.,  also 
Bold  and  delivered  to  Mrs.  Newton,  who  purchased,  in  her  name  of 
America  S.  Tate,  goods,  warerf,  merchandise,  food,  raiment,  and 
necessaries  for  the  support  and  maintenance  of  herself  and  family, 
upon  her  recjuest,  and  upon  the  like  representations  above  men- 
tioned, and  that  she  became  indebted  to  such  firm  in  the  sum  of 
seven  hundred  and  ninety-six  dollars  and  forty-two  cents,  and 
which  demand  such  firm  assigned  for  value  to  plaintiffs,  before 
this  action  was  commenced. 

3.  The  complaint  further  stated,  that  on  the  ninth  of  January, 
1859,  America  S.  Tate  intermarried  with  defendant  Russell  New- 
ton ;  and  that  she  and  her  husband  lived  together  only  three  or  f  otur 
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days,  when  they  s^arated,  and  in  a  few  days  thereafter  the  said 
Bussell  left  the  coxintry.  That  said  Russell  had  no  property  then^ 
but  was  insolvent,  and  so  continued  to  be.  That  at  no  time  has  he 
exercised,  or  claimed  the  right  to  exercise  any  control  or  manage- 
ment of  his  wife's  separate  property,  but,  on  the  contrary,  always 
denied  and  disclaimed  all  right  or  intention  so  to  do,  and  dia- 
daimed  any  interest  in  such  property. 

4.  The  complaint  also  stated,  that  at  the  time  of  and  after  said 
marriage,  Mrs.  Newton  requested  said  firms  respectively  to  keep 
her  accounts  as  they  had  before  then  been  kept,  without  change  of 
name  or  responsibility,  and  assured  them  that  she  had  sufScient 
property  to  pay  them  for  what  she  had  purchased  and  might  pur- 
chase, and  would  pay  them  therefor  out  of  her  separate  estate. 

6.  The  complaint  then  contains  a  statement  and  description  of 
Mrs.  Newton's  separate  property,  upon  the  credit  of  which  she 
purchased  the  goods  of  plaintiffs,  and  of  Pauli  &  Ca,  their  assign- 
ors, and  which  she  specified  and  appointed  as  a  security  for  the 
payment  of  the  debts  which  she  had  so  contracted. 

6.  The  plaintiffs  then  pray  for  a  judgment  and  decree,  chai^ng 
the  separate  property  of  Mrs.  Newton  with  and  for  the  payment  of 
the  two  demands  above  mentioned,  and  that  such  property  may  be 
applied  to  the  payment  of  such  demands,  and  also  that  a  receiver 
may  be  appointed  to  take  charge  of  such  separate  property,  and 
dispose  of  it,  or  so  much  of  it  as  shall  be  necessary  to  satisfy  said 
demands. 

George  L.  Wraiten,  Attorney,  and  John  Owrrey,  of  Oonnsel,  for 

Appellants. 

It  being  impossible  for  Courts,  proceeding  upon  the  principles  of 
the  common  law,  to  recogniise  a  femime  eoveri  as  capable  of  entering 
into  oontracto  which  ooold  bind  har,  it  became  necessary,  in  order 
ihat  she  micjht  be  protected  m  her  property,  and  that  she  mis:ht,  ^c. 
every  needful  extent,  be  enabled  to  enjoy  it,  to  reoognise  her  sepa- 
rate existence,  and  thus  to  invest  her^  as  to  her  separate  estate^ 
with  the  power  to  subject  it  to  her  use  and  enjoyment;  and  to 
that  end  the  doctrine  of  the  civil  law  on  the  subject  came  to  be 
inoorporated  into  the  jurisprudence  of  England,  nearly  or  qoite 
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two  centuries  ago.  (Story's  Eq.  Jur.  1,  2;  1  Spence's  Eq.  Jur. 
595-598.) 

By  the  civil  law,  the  husband  and  wife  were  and  still  are  consid- 
ered  as  distinct  persons,  and  may  have  separate  estates,  contracts^ 
and  debts.  (1  Black.  Com.  444;  Fonb.  Eq.  B.  1,  Ch.  2,  Sec.  8; 
2  Story's  Eq.  Sees.  1367,  1368,  1399-1401.)  The  extent  to 
which  a  married  woman,  having  a  separate  estate,  might  enter  into 
contracts  and  incur  liabilities  that  would  bind  her  separate  prop- 
erty, has  been  a  fruitful  theme  of  forensic  and  juridical  discussion 
in  the  Courts  of  Chajdcery  in  An^rica  and  England ;  but  that  she  is 
competent  to  enter  into  valid  and  binding  engagements  for  her 
personal  benefit,  and  for  the  benefit  of  her  separate  estate,  is  a 
doctrine  that  may  oe  regarded  as  firmly  established.  It  is  the  law 
of  Courts  of  Equity,  that  a  femme  covert,  in  respect  to  her  separate 
property,  is  to  be  considered  a  femme  9ole.  By  the  law  applicable 
to  die  subject,  we  believe  the  propositions  following  herein  to  be 
well  established,  as  well  on  principle  as  by  authorities : 

1st.  The  respondent,  Mrs.  Newton,  was  competent  to  make  the 
contracts  entered  into  after  her  marriage,  as  mentioned  and  set 
forth  in  the  complaint  in  this  action,  and  thereby  she  incurred  liabili- 
ties binding  on  her ;  and  her  separate  property  may  be  charged  in 
equity  for  the  debts  contracted  by  her,  as  alleged,  both  before  and 
after  her  marriage  with  Russell  Newton ;  and  such  separate  property 
may,  under  the  decree  of  the  Court,  be  disposed  of  for  the  payment 
and  satisfaction  of  the  demands  due  from  her  to  the  appellants. 

When  the  case  of  Yale  v.  Dederer  was  first  in  the  New  York 
Court  of  Appeals  (18  N.  Y.  274-276),  Comstock,  C.  J.,  after  notic- 
ing  the  earlier  decisions  of  the  English  Courts  of  Chancery,  as  well 
as  the  cases  of  Murray  v.  Barlee  and  Owen  v.  Diehineon,  said: 
"  The  principle,  in  short,  which  now  governs  in  cases  of  this  kind  is^ 
that  a  wife's  separate  estate  is  liable  to  pay  her  debts  during  oorerl^ 
ure,  in  whatever  form  they  are  incurred,  not  because  her  oontraots 
have  any  validity  at  law,  nor  by  way  of  appointment  or  charge, 
bat  because  equity  decrees  it  to  be  just  that  they  should  be  paid 
out  of  sndi  estate.^'  Again,  ^'  If  the  {m)mise  is  on  her  own  aoeoun^ 
if  the  or  her  estate  r^ceive  a  benefit,  equity  will  lay  hold  of  those 
cfacomalatfcea  to  respe^d  to  the  Qngagem«nt?     (Id  276.)     As^ 
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again,  *'  Courts  of  Equity,  proceeding  in  rem,  will  take  hold  of  her 
estate,. and  appropriate  it  to  the  payment  of  her  debta.'*  Thus  it 
appears  that  in  order  to  subject  the  estate  of  a  femme  covert  to  the 
payment  of  debts,  by  her  contracted  for  her  own  benefit  or  for  that 
of  such  estate,  it  is  not  necessary  to  imply  that  she  made  any  direct 
appropriation  or  appointment  of  it  as  a  security  for  such  payment, 
nor  that  such  estate  became  charged,  by  reason  of  the  contract, 
with  a  specific  lien  as  securily  for  the  performance  of  her  obliga- 
tion. 

A  femme  covert,  having  a  separate  estate,  has  power  to  contract  . 
debts  that  may  bind  her  to  the  extent  of  her  property;  and  when  a 
Court  of  Equity  undertakes  to  give  effect  to  ]^er  obligations,  by 
laying  hold  of  the  separate  property  as  the  means  by  which  they 
are  to  be  satisfied,  as  said  by  Lord  Cottenham  and  reiterated  by 
Chief  Justice  Comstock,  the  lien  on  such  property  is  created  by  the 
decree  of  the  Court. 

2d.  The  corpus  of  the  respondent's  real  estate,  as  well  as  the 
rents  and  profits  of  it,  and  as  well  as  her  personal  property,  may 
be  subjected,  and  the  avails  thereof  applied,  under  the  decree  of 
the  Court,  for  the  payment  and  satisfaction  of  her  debts. 

The  Courts  of  Chancery  of  England,  where  the  wife^s  separate 
Estate  was  merely  an  equitable  estate  (the  legal  title  to  which  was 
usually  vested  in  trustees),  limited  the  relief  aflForded  to  a  creditor, 
li^inst  the  separate  estate  of  a  married  woman,  to  an  application 
by  her  trustees  of  her  personal  property,  and  the  rents  and  profits 
of  her  real  estate. 

The  Constitution  of  the  State  of  Texas,  Art  7,  Sec,  19,  is  the 
same  as  our  Constitution,  Art  It,  Sec.  14,  on  the  same  subject 
(Hartley's  Dig,  78.) 

In  Womack  v.  Womach  (8  Ter.  418),  Hemphill,  C.  J.  said: 
''That  a  married  woman  holds  her  property  by  as  high,  as  full, 
and  as  perfect  a  title  as  does  her  husband  his  separate  property,  is 
a  proposition  not  to  be  questioned/'  And  at  page  415,  he  decided 
that  tiie  wife  had  the  right  to  pay  her  debt  out  of  either  the  corpus 
or  profits  of  her  separate  estate;  that  she  might  be  sued  for  ita 
recovery,  and,  on  judgment,  the  decree  would  be  that  the  execution 
he  levied  on  her  separate  property;  that  the  Court  had  the  power 
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to  direct  the  proceeds  to  be  first  applied  to  the  satisfaction  of  the 
debt;  and,  if  they  were  insufficient,  that  then  the  amount  due 
shonld  be  made  out  of  the  corpus  of  the  property.  And,  in  the 
leading  and  ably-considered  case  of  Cartwright  v.  Hollis  (5  Tex. 
156),  the  same  learned  Judge,  after  declaring  that  the  right  of 
the  mfe  to  separate  property  was  guaranteed  by  the  Constitution 
(Id.  170),  said:  ''In  some  oases,  tiie  question  of  whether  the 
capital  or  rents  and  profits  of  the  separate  estate  are  liable  to  the 
charges,  has  been  much  discussed.  When  the  wife  has  the  entire 
interest  in  the  estate,  the  carpus  as  well  as  the  issue  of  the  estate 
would  no  doubt  be  liable.  In  this  case,  the  application  is  for  pay- 
ment out  of  the  property,  or  out  of  the  rents  or  profits.  If  the 
latter  be  sufficient,  they  should,  doubtless,  and  q[>roperly,  be  first 
subjected  to  the  charge;  if  not,  the  capital  should  be  appropriated 
for  that  purpose." 

In  the  case  of  Van  Maren  v.  Johnson  and  Wife,  15  Cal.  308,  this 
Court  held,  that  the  judgment  obtained  might  be  enforced  against 
the  separate  property  of  the  wife ;  by  which  we  understand,  that 
the  separate  property  of  the  wife,  whether  real  or  personal,  might 
be  sold  to  satisfy  the  judgment 

William  Ross,  for  Respondent. 

The  complaint  is  uncertain.  No  description  of  the  goods,  etc., 
is  given.  There  is  no  allegation  as  to  who  composed  the  "  family  " 
of  the  respondent,  whether  they  were  adults  or  minors ;  nor  whether 
they  possessed  means  sufficient  for  their  own  support,  or  whether 
it  was  the  duty  of  or  proper  for  the  respondent  to  furnish  their 
support. 

In  the  absence  of  a  description  of  the  goods,  etc,  sold,  the 
Court  cannot  determine  whether  they  were  necessaries,  or  whether 
they  were  for  the  benefit  of  the  separate  estate  of  the  respondent; 
and,  there  being  no  averment  of  the  character  and  situation  of  the 
family,  it  cannot  be  determined  by  the  Court,  whether  the  respond- 
ent has  a  family,  or  whether  she  was  under  any  obligation  what- 
ever to  support  or  furnish  necessaries  for  the  parties  for  whom  she 
purchased  the  goods.  If  it  was  not  lior  duty  to  support  the 
family,  or  if  the  articles  famished  were  not  necessaries,  nor  for 
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the  benefit  of  her  separate  property  and  estate,  we  think  it  is  well 
settled  that  her  separate  real  estate,  at  least,  cannot  be  charged 
with  debts  thus  incurred. 

In  Maynard  v.  Johnson  (1  Hill.  Ch.  228),  it  was  held,  that  the 
Court  would  "  inquire  into  the  propriety  of  an  express  charge,  and 
not  allow  the  wife  to  charge  her  estate  by  her  own  mere  act  and 
will,  without  evidence  that  it  was  necessary,  or  at  least  proper." 

A  married  woman  cannot  dispose  of  or  change  her  separate 
estate,  even  by  her  consent  in  Court,  unless  in  the  mode  prescribed 
by  the  instrument  creating  her  separate  property.  (10  Ves.  586, 
586.) 

The  expression  of  a  particular  mode  of  creating  a  lien  on  the 
separate  propertjs  of  the  iJrife,  denies  and  excludes  any  and.  all 
other  modes  of  doing  it  She  can  make  no  contract  to  bind  her, 
except  in  the  manner  prescribed  by  law.  {Selover  v.  Am.  R. 
Com.  Qo.,  7  Cal.  266 ;  Barrett  v*  Tewhsbwy,  »  Id.  18 ;  Pearce 
V.  Barbiers,  10  Id.  436.) 

In  JaqiLes  v.  The  M.  E.  Church  (17  Johns.),  so  much  relied 
on  by  the.  appellants'  counsel  throughout  his  entire  argument,  was 
the  case  of  a  femme  covert  acting  under  a  deed  of  settlement,  where 
the  question  was,  whether  Mrs.  Jaques,  "with  respect  to  her 
separate  estate,  is  not  to  be  regairded  in  a  Court  of  Eqxiity  as  a 
femme  sole,  and  may  not  dispose  of  her  estate  as  she  pleases,  with- 
out regard  to  her  trustee,  there  being  nothing  in  the  deed  of  settle- 
ment requiring  the  consent  oy.  concurrence  of  her  trustee,  nor  any 
negation  of  an  unlimited  power  of  disposition  of  the  estate  by  her/' 

We  contend  that  the  statute  answers  this  proposition,  by  requir- 
ing not  only  that  the  disposition  must  be  in  writing,  but  must  also 
be  signed  and  acknowledged  in  the  manner  pointed  out  by  the 
statute* 

The  first  proposition  made  by  the  appellant  may  be  divided : 
First,  was  the  respondent  conapetent  to  aanake  the  ciontraci;  entered 
into  with  the  appellants  after  marria^?  and,,  second,  can  her 
separate  property  be  charged  in  equity  for  the  debts  contracted 
by  her  before .  her  naarxiage  ? 

We  contend,  that  by  the  Constitutiou,  and  the  statukt^  made  in 
pursuance  thereof  (Wood's  Dig.  488,  Sec  6),  the  reHpoKident, 
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during  coverture,  oould  not  create  aziy  lien  upon  or  incumber  her 
separate  property,  unless  by  an  instrument  in  writing,  signed,  and 
acknowledged  in  the  manner  prescribed  in  the  statute.  If  she  is 
absolutely  forbidden  to  create  such  lien  directly  by  her  own  act,  or 
by  parol,  she  is  restrained  from  creating  such  lien  or  incumbrance 
m  any  other  manner  than  by  an  instrument  in  writing,  with  the 
eoncurrenoe  of  her  husband. 

This  statute  is  not  only  intended  to  protect  the  wife  from  undue 
influence  of  her  husband,  but  to  guard  her  property  from  the 
attacks  of  any  other  person. 

This  statute  is  '^  a  new  chapter  in  the  Statute  of  Frauds,"  and 
does  not  eon:ie  under  the  reasoning  of  the  Court  in  Murray  t. 
Barke  (4  Simons,  82) ;  but,  even  in  the  argument  of  Lord 
Brougham  in  that  case,  it  is  said,  that  as  to  her  separate  estate, 
the  wife  is  to  be  considered  as  a  femme  sole,  '^  unless  restrained  by 
positive  and  binding  law  to  a  particular  inode  of  disposition." 
(3  MyL  &  EL  223.)  Can  the  Court  create  a  Hen  upon  the  sepa- 
rate property,  that  by  no  possibility,  either  by  mortgage,  confes- 
sion of  judgment,  or  otherwise,  could  the  wife  herself  have  created  ? 

In  Ingoldsby  v.  Jium  (12  Cal.  579),  the  Court  sustained  the 
validity  of  the  Act  of  the  seventeenth  of'  April,  1850,  and  said 
^'it  was  designed  to  fulfill  the  requirements  of  the  Constitution, 
more  clearly  to  define  the  rights  of  married  women." 

As  to  the  second  point  contained  in  appellants'  brief:  Can  the 
separate  property  of  the  respondent  be  charged,  in  equity,  for 
debts  contracted  by  her  before  her  marriage  4  The  appellants,  by 
stating,  in  the  complaint,  that  the  respondent,  after  her  marriage, 
promised  to  pay  her  debts  contracted  dum  sola,  seem  to  rely  upon 
that  subsequent  promise  to  sustain  the  position  assumed  of  her 
liability.  If  the  complaint  relied  upon,  the  previous  promises, 
made  at  the  time  of  the  several  purchases,  the  Statute  of  Limita- 
tions might  have  been  pleaded  in  bar  of  the  action  on  the  account; 
for,  in  Richie,  Osgood  &  Co.  v.  Davis  (5  Cal.  453),  this  Court 
says:  "  When  there  have  been  various  charges  in  a  store  account, 
and  noreoipTocal,c}iftrg^  ^7.  the  other  party,  each  charge  in  the 
aocount  becomes  barred  by  the  Statute  of  Limitations."  The 
eomplaint  is nneertain  as  to  the  promise  relied  upoa^;  but,  from  the 
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argument  made  by  the  appellants'  counsel,  we  must  conclude  they 
stand  upon  the  one  entered  into  subsequent  to  the  marriage.  This 
promise  is  not  binding.  It  is  within  the  Statute  of  Frauds. 
{Favrhanks  v.  Dawson,  9  Oal.  89.) 

We  do  not  doubt  but  that,  by  an  action  of  law,  if  not  barred  by 
the  Statute  of  Limitations,  the  appdlants  might  have  recovered 
a  judgment  for  the  contract  debts  of  the  respondent  incurred 
before  marriage,  according  to  her  liability  as  fixed  by  statute,  as 
determined  in  the  case  of  Van  Maren  v.  Johnson  (16  Cal.  309), 
and  have  execution  ordered  against  her  separate  property. 

We  deny  the  appellants'  second  proposition,  that  "the  corpus 
of  the  respondent's  real  estate,  as  well  ad  the  rents  and  profits  of 
it,  as  well  as  her  personal  properly,  may  be  subjected,  and  the 
avails  thereof  applied,  under  the  decree  of  the  Court,  to  the  pay- 
ment and  satisfaction  of  her  debts." 

The  case  of  Van  Maren  v.  Johnson  et  oL,  so  much  depended 
on  by  appellants,  is  not  in  point;  for  that  was  an  action  at  law, 
and  depended  upon  the  construction  of  the  statute,  which  declares 
that  the  separate  property  of  the  wife  shall  be  and  continue  liable 
for  her  debts  contracted  dnm  sola;  and  upon  the  question  whether 
the  common  law  was  not  in  full  vigor  as  to  the  further  liability  of 
the  common  property,  acquired  after  marriage,  for  the  payment  of 
such  debts — this  latter  proposition  being  by  this  Court  decided 
in  the  aflBrmative. 

The  true  doctrine  is  laid  down  by  the  Master  of  the  Bolls,  in 
Aylett  V.  Ashton  (1  Myl.  &  Cr.  105-111),  in  this  language: 
^'Although  a  femme  covert  has  power,  and  the  Court  has  jurisdic- 
tion, over  the  rents  and  profits  of  her  separate  property,  no  case  has 
given  effect  to  her  contracts  against  the  corpus  of  her  separate 
estate."    The  cases  are  not  limited  to  her  '*  general  engagements.'^ 

Ceocker,  J.  delivered  the  opinion  of  the  Court — Nobtoit,  J. 
concurring — Cope,  C  J.  dissenting. 

This  is  an  action  to  recover,  from  the  separate  estate  of  a  married 
woman,  debts  contracted  by  her,  both  before  and  since  her  mar- 
riage. The  husband  was  made  a  party  with  the  wife,  but  he  was 
defaulted.    The  wife  appeared  and  demurred  to  the  oomplaint,  on 
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the  ground  that  the  same  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  for  uncertainty.  The  Court  sustained  the 
demurrer,  and  rendered  judgment  against  the  plaintiffs,  from 
which  they  appeaL 

The  complaint  avers  that  Mrs.  Newton  purchased  goods  of  the 
plaintiffs  and  their  assignors,  at  various  times  from  March  28th, 

1858,  to  March  13th,  1861,  for  the  support  of  her  family  and  for 
the  benefit  and  advantage  of  her  separate  estate,  f ormiAg  a  running 
account  during  that  period.    That  on  the  ninth  day  of  January, 

1859,  she  intermarried  with  her  present  husband,  but  they  lived 
logether  only  for  a  few  days  when  they  separated,  and  he  soon  left 
the  country;  that  these  purchases  were  made  with  the  special 
promise  and  agreement  on  her  part  that  she  would  pay  for  the  same 
ottt  of  her  separate  estate,  and  that  they  relied  upon  these  promises 
and  upon  the  credit  of  her  separate  estate  in  selling  the  goods ;  that 
at  the  time  of  and  after  her  marriage  she  requested  them  to  keep 
her  accounts  the  same  as  they  had  been  kept  before,  without  change 
of  name  or  responsibility,  and  promised  to  pay  them  therefor  out  of 
her  separate  estate,  which  is  described  in  the  complaint  The  com- 
plaint prays  for  a  judgment  for  the  amount  due,  and  that  the  sepa- 
rate property  of  the  wife  may  be  applied  to  the  payment  of  the  de- 
mands sued  for,  and  that  for  that  purpose  a  receiver  might  be  ap- 
pointed to  take  charge  and  dispose  of  the  separate  estate. 

At  common  law,  the  effect  of  a  marriage  was  to  deprive  the 
wife  of  all  separate  legal  existence,  her  husband  and  herself  being 
deemed  at  law  but  one  person.  One  result  of  this  principle  was, 
that  at  law  she  was  incapable  of  binding  herself  by  a  contract. 
But  the  hardship  of  the  rule  was  found  so  great  that  exceptions 
were  made  to  it  even  at  law.  Thus,  if  the  husband  became  civill' 
iuT  mortuiis,  or  even  transported  for  a  term  of  years,  or  had  been 
hhroad  and  unheard  of  for  seven  years,  or  even  had  left  the  State 
without  the  intention  of  returning,  it  was  held  that  she  could  con- 
tract in  her  own  name  and  was  liable  to  be  sued  alone  thereon. 
(1  Chitt/s  PL  28,  67,  and  notes.)  Still,  with  all  the  modifications 
of  the  rule;  the  Common  Law  Courts  continued  to  maintain  it  to 
a  most  rigorous  extent. 

But  Courts  of  Equity  have  laid  down  rules  upon  this  question 


664     SUPREME  COURT  —  OCTOBER  TERM,  1863. 

Miller  «.   NewtoD. 

more  in  accordance  with  the  spirit  of  modem  civilization  and  the 
principles  of  justice.  In  doing  so,  they  have  followed,  to  a  great 
extent,  the  more  liberal  doctrines  of  the  civil  law.  In  determining 
the  question  raised  in  this  case,  we  must  look  to  the  rules  laid  down 
by  Courts  of  Equity  as  our  guide.  They,  for  many  purposes,  treat 
the  husband  and  wife  as  distinct  persons,  even  capable  of  contract- 
ing with  and  suing  each  other,  and  of  having  separate  estates,  debts, 
and  liabilities.  The  wife  is  held  capable  of  taking,  holding,  and 
disposing  of  real  and  personal  property  to  her  own  separate  and 
exclusive  use.  Although  her  property  is  often,  by  the  instruments 
conveying  it,  vested  in  trustees  to  manage  for  her  use,  yet  this  is 
not  essential,  and  Courts  of  Equity  will  always  protect  her  interest 
in  property  against  the  marital  rights  and  claims  of  the  husband, 
even  though  there  be  no  trustee.  And,  if  necessary,  the  husband 
will  be  held  to  be  her  trustee,  and  her  rights  enforced  against  him 
as  though  he  were  a  stranger.  And  it  can  make  no  differraice  how 
her  separate  estate  was  derived,  whether  before  or  after  marriage. 
(2  Story's  Eq.  Sees,  1368,  1378,  1380.)  To  a  very  great  ex- 
tent, equity  considers  a  married  woman,  so  far  as  relates  to  her 
separate  property,  the  same  as  though  she  was  not  married.  (2 
Story's  Eq.  Sec.  1397.) 

In  accordance  with  these  principles,  her  separate  estate  will,  in 
equity,  be  held  liable  for  all  the  debts,  charges,  incumbrances,  and 
other  engagements  which  she  expressly  or  by  implication  charges 
thereon.  Her  agreement  to  that  effect  is  not  considered  as  an  oblig- 
atory contract,  but  ratht-r  as  an  apportionment  out  of  her  separate 
estate.  (2  Story's  Eq.  Sec.  1399.)  Her  direct  expression  of  an 
intention  to  charge  her  separate  estate  with  the  debt  is  deemed 
sufficient  to  create  such  a  diarge ;  and  the  mere  fact  that  the  debt 
has  been  contracted  by  her  during  the  coverture,  for  herself  or 
even  for  her  husband,  or  for  the  joint  benefit  of  both,  will  generally 
be  held  as  prima  facie  evidence  sufficient  to  charge  her  separate 
estate,  without  any  proof  of  a  positive  agreement  so  to  do.  The 
simple  point  to  ascertain  is,  whether  it  was  her  intention  to  make 
her  separate  estate  liable  for  the  debt;. and  that  intention  maj  be 
ascertained  either  from  her  direct  agreement  to  that  eflPect,  or  from 
the  circumstances  of  the  casej^  bj  which  it  maj  hid  fairly  inferred 
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that  such  was  her  intention,  (2  Story's  Eq.  Sec  1400;  Peacock 
V.  Monk,  2  Ves.  Sr.  190;  HvZine  v.  Temml,  1  Brown,  17;  Owen 
V.  Dickenson,  1  Craig  &  Phillips,  48 ;  Mumy  v.  Barl^e,  3  M jlne 
k  Xime,  208,  228 ;  Jaques  v.  Methodkt  Episcopal  Church,  17 
I.  R  577;  Oardner  v.  (Jarefner,  22  Wend.  626.) 

In  the  case  of  Murray  r^  Barlee,  the  Ckanoellor  says:  ^  In  all 
these  cases  I  take  the  foundation  of  the  doctrine  to  be  this:  the 
wife  has  a  separate  estate  subject  to  her  own  control,  and  exempt 
from  all  other  interfermoe  or  authority.  If  she  cannot  affect  it  no 
one  can,  and  the  very  object  of  the  settlement  which  vests  it  in  her 
exclusively  is  to  enable  her  to  deal  with  it  as  if  she  were  discovert 
The  power  to  affect  it  being  unquestionable,  the  only  doubt  that  can 
arise  is  whether  or  not  she  has  validly  incumbered  it.  At  first,  tlie 
Court  seems  to  have  supposed  that  nothing  could  touch  it  but  some 
real  charge,  as  a  mortgage  or  an  instrument  amounting  to  an  exe- 
cution of  a  power,  where  that  view  was  supported  by  the  nature  of 
the  settlement.  But  afterward  her  intention  was  more  regarded, 
and  the  Court  only  required  to  be  satisfied  that  she  intended  to  deal 
with  her  separate  property.  When  she  appeared  to  have  done  so, 
the  Court  held  her  to  have  charged  it,  Imd  made  the  trustees  an- 
swer the  demand  thus  created  against  if  The  Chancellor,  Lord 
Brou^am,  then  proceeds  to  examine  the  question,  whether  this 
intention  must  be  expressed  in  writing,  saying:  *^  If,  in  respect  to 
her  separate  estate,  the  wife  is,  in  equity,  taken  as  a  femme  sole, 
and  can  diarge  it  by  inbtmments  absolutely  void  at  law,  oan  there 
be  any  reason  for  holding  that  her  liability,  or  more  properly,  her 
power  of  affecting  the  separate  estate,  shall  only  be  exercised  by  a 
written  instrument  t  Are  we  entitled  to  invent  a  rule,  to  add  a 
new  diapter  to  the  Statute  of  Frauds,  and  to  require  writing  when 
that  act  requires  none  t  Is  there  any  equity  reaching  written  deal- 
ings with  tiie  property  which  extends  not  also  to  dealings  in  other 
ways,  as  by  sale  and  delivery  of  goods?  Shall  necessary  supplies 
for  her  maintenance  not  touch  the  estate,  and  yet  money  furnished 
to  squander  away  at  play  be  a  charge  on  it,  if  fortified  by  a  scrap 
of  writing?  No  sneh  distinction  can  be  taken  upon  any  oonoeiv- 
aUe  principle/' 

Bi^  it  must  be  home  in  mind  thft  ifriule  a  Court  of  Equily  is 
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thus  liberal  in  sustaining  the  power  of  a  married  woman  over  her 
separate  estate,  yet  they  are  equally  careful  in  guarding  her  against 
imposition,  and  therefore  all  dealings  with  her  affecting  her  sep- 
arate estate  must  be  free  from  fraud,  reasonable  in  their  terms,  and 
it  must  appear  that  no  unfair  advantage  has  been  taken  of  her. 
(/agues  v.  M.  E.  Ohurch,  17  Johns,  579 ;  Evans  v.  Llewellyn,  2 
Brown's  a  C- 160.) 

Applying  these  principles  to  the  present  case,  we  find  that  the 
complaint  avers  that  she  purchased  the  goods  for  the  support  of  her- 
self and  family,  and  for  the  benefit  and  advantage  of  her  separate 
estate,  and  that  she  directly  and  expressly  agreed  that  she  would 
pay  for  the  same  out  of  her  separate  estate,  and  that  the  amount 
should  be  a  charge  on  her  separate  estate.  These  facts  bring  the 
case  clearly  within  the  established  rules  of  equity  upon  this  subject, 
and  her  separate  estate  is  liable  in  equity  for  the  payment  of  the 
plaintiff's  demand. 

The  mere  fact  that  this  agreement  is  not  in  writing,  can  make  no 
difference,  as  there  is  no  statute  or  rule  of  law  which  requires  that 
an  agreement  of  this  character,  which  is  enforceable  only  in  a 
Court  of  Equity,  should  be  in  writing. 

The  respondent  refers  to  the  cases  of  Selover  v.  I%e  American 
Russian  Com.  Co.  (7  Cal.  266),  Barrett  v.  Tewksbury  (9  Id. 
13),  and  other  decisions  of  this  Court,  founded  upon  the  statute 
relating  to  conveyances  of  property  by  a  married  woman.  Those 
cases  relate  to  the  power  of  a  married  woman  to  execute  instru- 
ments conveying  or  incumbering  her  separate  property,  and  the 
mode  in  which  such  conveyance  or  incumbrance  must  be  executed 
and  acknowledged  to  be  binding  upon  her,  and  they  therefore  differ 
entirely  from  the  case  now  before  us,  in  which  no  such  question  is 
directly  involved.  The  statutes  upon  this  subject,  and  upon  which 
those  decisions  were  founded,  do  not  in  any  way  abrogate  or  impair 
the  powers  of  a  Court  of  Equity,  over  the  rights  and  property  of 
married  women,  or  the  long-established  rules  of  those  Courts  upon 
this  subject,  upon  which  this  case  depends.  While  these  statutes 
confer  upon  married  women  a  power  to  dispose  of  their  property, 
which  they  did  not  before  possess,  yet  there  is  no  expression  of  any 
legislative  intention  to  thereby  divest  Courta  of  Equity  of  their  long 


SUPREME  COUET— OCTOBER  TERM,  1868.      507 

Miller  V.   Newton. 

established  powers  and  jurisdiction.      To  effect  such  an  object 
would  require  a  clear  expression  of  legislative  wilL 

These  statutes  are  a  substitute  for  the  ancient  oommon  law  pro- 
ceeding by  fine  and  recovery,  which  was  the  only  mode  by  which, 
at  common  law,  a  married  woman  oould  convey  her  real  estate.  (2 
Kent's  Conu  139.)  Those  proceedings  were  tedious  and  expen- 
sive, .and  the  statutory  mode  is  simple  and  equally  effectuaL  The 
jurisdiction  of  Courts  of  Equity  over  the  property  of  married 
women  existed  when  a  fine  and  recovery  were  the  only  modes  of 
conveying  their  real  property  at  oommon  law ;  and  they  equally  ex- 
ist, notwithstanding  this  change  in  the  mode  of  conveyance.  In  a 
Court  of  Equity  the  separate  property  of  the  wife  can  be  disposed 
of  under  a  judgment  of  a  competent  Court,  for  the  payment  of  her 
just  debts;  and  under  the  proceedings  her  rights  and  interests  will 
be  folly  and  carefully  guarded  and  protected  better  than  by  the 
ancient  conmion  law  mode,  or  that  prescribed  by  the  statute.  By 
the  statute,  the  husband  is  constituted  her  protector,  by  requiring 
him  to  join  with  her  in  executing  the  conveyance.  Under  the  rules 
of  equity,  the  Court  acts  as  the  guardian  of  her  rights.  The  statute 
was  designed  to  enable  her  to  deal  directly  with  her  property,  with- 
out being  compelled  to  resort  to  a  Court,  either  of  conmion  law  or 
equity;  and  it  cannot  be  held,  by  any  reasonable  implication,  to 
have  deprived  Courts  of  Equity  of  their  jurisdiction  over  cases 
where  the  statute  might  be  ineffectual,  or  where  they  had  long 
exercised  authority. 

The  present  case  is  an  example  of  the  necessity  of  maintaining 
the  powers  of  the  Court  over  this  subject  intact.  The  husband  of 
the  defendant,  it  seems,  left  the  State  or  deserted  her  soon  after 
their  marriage ;  and  thus  she  is  powerless,  even  if  willing,  to  ex- 
ecute a  conveyance  of  or  incumbrance  upon  her  property  in  the 
mode  required  by  the  statute.  With  abundance  of  property,  she 
cannot  directly  dispose  of  it,  even  to  purchase  the  necessaries  of 
life;  and.unless  a  Court  of  Equity  has  the  power  to  afford  relief, 
she  may  suffer  frcxn  want  in  the  midst  of  abundance.  The  cause  of 
action  in  this  case,  is  founded  in  part  upon  supplies  and  necessaries 
furnished  her  before  her  marriage,  and  the  rest  since.  For  those 
furnished  before  marriage,  her  separate  property  is  clearly  liable. 
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UDjier  Sec.  13  of  the  statute^  defining  the  rights  of  husband  and 
wife,  which  is  as  follows:  "The  separate  property  of  the  hus- 
band shall  not  be  liable  for  the  debts  of  the  wife  contracted  be- 
fore the  marriage,  but  the  separate  property  of  the  wife  shall  be 
and  continue  liable  for  all  such  debts."  This  liability  of  the  sep- 
arate property  can  only  be  enforced  in  a  suit  in  equity,  where  all 
ipterested  can  be  made  parties,  the  separate  property  ascertained^ 
and. a  decree  rendered  directly  against  the  property  for  the  pay- 
ment of  the  debt  The  right  of  action  in  this  case^  so  far  as  relates 
to  that  portion  of  the  demand  which  accrued  before  the  marriage, 
against  the  separate  property  of  the  wife,  is  dear  and  undoubted 
under  the  statute. 

As  to  that  part  of  the  demand  which  accrued  since  the  marriage, 
we  have  examined  the  rules  of  equity  which  relate  to  such  liabili- 
ties, and  it  is  the  duty  of  the  Court,  and  it  has  the  power,  to  adjudi- 
cate the  matter  in  accordance  with  those  principles;  and  if  the 
claim  of  the  plaintiff  is  found  to  be  of  such  a  character  as  to  entitle 
him  to  a  remedy  for  relief  against  the  separate  property  of  the 
wife,  such  relief  should  be  granted  him.  The  fact  that  the  wife  now, 
after  having  obtained  the  necessaries  and  supplies,  and  appropri- 
ated them  to  her  own  use,  under  a  promise  that  her  separate  property 
should  be  held  liable  therefor,  refused  to  aid  in  making  that  prop- 
erty liable,  can  make  no  difference.  Fraud  on  the  part  of  a  married 
woman  is  as  odious  as  when  perpetrated  by  any  other  person.  If 
the  plaintiff  and  his  assignors  acted  in  good  faith,  relying  on  her 
promise  in  furnishing  the  goods,  they  are  entitled  to  relief  against 
her  property,  although  they  are  not  entitled  to  a  personal  judg- 
ment against  her.  It  follows  that  the  Court  erred  in  sustaining  the 
demurrer  to  the  complaint. 

The  judgment  is  reversed,  and  the  defendant  is  directed  to 
answer  the  complaint  within  ten  days  after  service  of  notice  of 
the  filing  of  the  remittitur  in  the  Court  below. 

Cops,  J.  delivered  the  following  dissenting  opinion: 

I  am  of  opinion  that  no  chai^  can  be  created  upon  the  separate 
property  of  a  married  woman,  except  in  the  mode  pointed  out  by 
the  statute.    The  statute  (Wood's  Dig.  488)  provides,  that  ^^The 
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hnsbaDd  shall  have  the  management  and  control  of  the  separate 
property  of  the  wife,  during  the  continuance  of  the  marriage ;  but 
no  sale  or  other  alienation  of  any  part  of  such  property  can  be 
made,  nor  any  lien  or  incumbrance  created  thereon,  unless  by  an  in- 
strument in  writing,  signed  by  the  husband  and  wife,  and  acknowl- 
edged by  her  upon  an  examination  separate  and  apart  from  her 
husband."  Of  what  avail  are  these  prohibitory  provisions,  if  the 
wife,  by  simply  contracting  a  debt  to  be  paid  out  of  her  separate 
estate,  can  create  a  valid  and  binding  charge  upon  that  estate?  I 
Rgard  the  statute  as  furnishing  the  only  rule  to  be  observed  in 
snch  cases.  The  Legislature  may  not  have  acted  wisely  in  adopting 
it,  but  so  long  as  it  stands,  the  Courts  are  bound  by  it,  and  have 
no  power  to  set  up  a  rule  of  their  own  in  its  place.  The  general 
equity  rule,  which  allows  a  married  woman  to  incumber  her  estate 
by  a  mere  verbal  agreement,  is  certainly  in  conflict  with  the  statu- 
tory rule,  whidi  requires  a  writing.  The  object  of  the  statute  was 
to  protect  the  wife,  not  only  as  against  the  husband,  but  as  against 
her  own  improvident  acts,  and  persons  dealing  with  her  must  see 
that  the  fonns  necessary  to  give  validity  to  her  contracts  are  com- 
plied with.  The  statute  is  as  obligatory  in  equity  as  at  law,  and 
the  fact  that  in  some  cases  its  operation  may  be  attended  with  hard- 
ship, is  no  reason  for  disregarding  it.  It  is  universally  agreed 
that  ibe  rule  in  equity  is  founded  upon  the  jtu  disponendi  of  the 
^fe,  and  where  the  estate  comes  to  her  hands  with  conditions  at- 
tadied  as  to  the  manner  of  its  alienation,  equity  will  not  interfere 
unless  the  conditions  have  been  performed.  In  this  case  the  estate 
was  held  by  the  wife,  subject  to  the  conditions  imposed  by  the 
statute,  and  as  these  conditions  were  not  complied  with,  I  see  no 
way  in  which  the  estate  can  be  reached.  The  question  is  an  im- 
portant one,  and  as  I  differ  with  my  associates  upon  it^  I  have  felt 
it  my  datj  to  state  the  gnnmda  of  my  opiniioik 


570      SUPREME  COURT  — OCTOBER  TERM,  1868. 

Fogarty  «.  Sawyer. 


FOGARTY  V.  SAWYER. 

Uhder  tbA  Act  of  1860  (Stat.  1850,  114)  nUtins  to  Notaries  Pnblle,  the  ae^ 
knowledgment  of  a  Notary  taken  under  hie  private  eeal,  wae  Talid  If  It  waa 
stated  iB  th«  acluiowledj^ent  that  the  Notary  had  not  obtained  a  public 
seal. 

A  mortgage  on  real  estate  containing  also  a  power  of  sale,  if  recorded  In  the 
Recorder's  office  of  the  county,  In  the  proper  book  of  record  of  mortgases, 
imparts  constructlTo  notice  of  its  contents,  both  as  a  mortgage  and  a  power 
of  attorney,  and  it  is  unnecessary  to  record  it  in  the  book  of  record  of 
powers  of  attorney. 

Where  a  mortgage  contains  also  a  power  of  sale,  and  names  the  mortgagee  as  the 
attorney  in  fact  to  make  the  sale,  the  sale  is  not  Invalidated  from  the  fact  that 
the  attorney  employs  the  serrices  of  an  auctioneer  to  make  the  sale  for  him. 

Appbai*  from  the  District  Court,  Fourth  Judicial  District,  Oity 
and  County  of  San  Francisco. 

The  facts  of  this  case  which  are  not  stated  in  the  opinion  of  the 
Court,  will  be  found  in  the  former  report  of  the  same  case  (17 
Cal.  589).  The  defendant  recovered  judgment  and  the  plain tifF 
appealed. 

E,  A.  Lawrence,  for  Appellant. 

The  first  objection  of  appellant  was,  that  the  power  of  attorney 
under  which  Zimmerman  acted,  had  not  been  proved.  The  Cotirt 
will  notice  that  the  originals  were  not  produced.  (Prac.  Act,  Sec 
447.)  The  power  is  embraced  in  a  mortgage  from  Markwart  to 
Zimmerman,  of  which  only  a  certified  copy  was  introduced  from 
the  records.  This  instrument  purports  to  have  been  acknowledged 
before  James  Van  Ness,  a  Notary  Public,  under  his  private  seal. 
This,  we  claim,  did  not  entitle  the  instrument  to  be  recorded. 

The  Act  of  1850  concerning  Notaries  (Laws  of  1850,  114, 
Sec.  89),  requires  the  Notary  to  have  an  official  seal ;  but  until 
he  can  procure  one,  to  use  his  private  seal.  About  six  weeks  later 
the  act  concerning  conveyances  was  passed.  Sec.  6  says :  "  Such 
certificate  (of  acknowledgment)  shall  be,  when  granted  by  an 
officer  who  has  a  seal  of  offioe^.  under  the  hand  and  official  scttl  of 
flueh  officer.'' 
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^  Sbc.  18.  A  certificate  of  the  acknowledgment  of  any  convey- 
ance, signed  by  the  officer  taking  the  same  and  under  the  seal  of 
the  officer,  shall  entitle  such  conveyance  to  be  recorded." 

This  last  act  requires  acknowledgments  to  be  verified  by  an  offi- 
cial seal,  where  the  law  has' provided  the  officer  with  an  official  seal, 
and  does  not  authorize  a  Notary  to  use  his  private  seal,  but  neg- 
atives that  right,  at  least  as  to  acknowledgments.  The  six  weeks 
intervening  between  the  passage  of  the  two  acts  may  have  been 
deemed  sufficient  by  the  Legislature  to  permit  Notaries  to  procure 
seals.  At  any  rate,  that  act  as  well  as  this  Court^  in  the  case 
of  Hastings  v.  Vaughn  (5  Cal.  318),  require  the  official  seal. 
{Hinckley  v.  O'FarreU,  4  Blackf.  186.)  Every  Notary  is  pre- 
sumed in  all  counties  to  have  a  notarial  seal.  An  acknowledg- 
ment of  a  Notary  not  attested  by  a  seal,  is  invalid.  {Booth  v. 
Coolc,  20  HI.  129.) 

Thus  the  mortgage  being  improperly  admitted  to  record,  the 
certified  copy  proved  nothing,  and  the  record  conveyed  no  notice. 

The  power  of  attorney  was  not  recorded  as  a  power  of  attorney, 
but  simply  as  a  mortgage.  The  power  to  convey  the  land  at  public 
sale,  is  not  a  part  of  the  mortgage,  but  a  separate  and  independent 
instrument.  {Fogarty  v.  Sawyer,  17  Gal.  589;  Alsop  v.  Car- 
penkr,  21  Id.)  Thus,  according  to  our  R^stry  Act,  it  must 
be  recorded  as  a  power  of  attorney,  in  order  to  impart  notice. 
(Wood's  Dig.  108,  Sees.  27,  28,  36,  24;  Id.  607,  Sees.  12-14.) 
Record  of  it  as  a  mortgage  is  not  notice.  (Dey  v.  Dunham,  2  J." 
C.  188;  same  case  on  appeal,  16  J.  R.  156;  James  v.  Morey, 
2  Cowen,  246.)  Thereby  filing  it  for  record  is  not  enough.  It 
must  be  recorded,  and  when  recorded  the  record  has  relation  back 
to  the  time  of  filing  the  deed  for  record,  (Wood's  Dig.  Art.  362, 
See.  26;  Id.  Art  861,  868;  Jarvis  v.  Aikin,  26  Vt.,  2  Deane, 
635.) 

'^Filing  for  record,  and  recording,  are  distinct  acts,  and  the 
former  is  not  equivalent  to  the  latter  under  the  statute."  (ScoU 
▼.  Doe,  1  Hemp.  276.)  Hence,  registry  of  a  mortgage  for  $8,000 
u  a  mortgage  for  three  hundred  dollars,  was  held  vaMd  against 
a  Bubsequent  bona  fide  purchaser  for  only  three  hundred  dollars. 
{Buckman  ▼•  Froti,  18  Johns.  544.)     So  a  record  of  mortgage, 
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without  recording  signature  of  mortgagor,  which  was  recorded 
afterward,  held  to  he  notice  only  from  time  of  recording  signature. 
(Shephard  v.  BurhhdUer,  13  Geo.  443.)  So,  where  the  record 
misdescribed  the  name  of  the  grantor  (as  McRinnie  for  McKen- 
nie),  it  is  not  sufficient  to  prove  a  comj)liance  with  the  Registra- 
tion Act.  (Jones  v.  Parks,  22  Ala.  446.)  So,  recording  a  deed 
with  defeasance  back,  as  a  deed  instead  of  as  a  mortgage,  above 
cited.  (Dey  v.  Dunham,  2  J.  C.  188 ;  same  case  on  appeal,  15  J. 
R.  155 ;  James  v.  Morey,  2  Cowen,  246;  Chamberlain  v,  BeU,  7 
CaL  292.) 

G.  F.  it  W.  H.  Sharp,  for  Respondent 

The  mortgage  was  properly  admitted  Uy  reeord.  The  sufficiency 
of  the  acknowledgment  is  apparent  from  the  appellant's  own  brief. 
The  Notary  Public  Act  was  passed  March  27th,  1850,  and  the 
Conveyancing  Act  April  16th,  1850.  Not  six  weeks  intervening, 
as  stated  by  appellant  Sec  8  of  the  Notary  Public  Act  allows 
the  officer  to  use  a  private  seal  until  an  official  seal  can  be  procured. 
It  does  not  appear  when  the  officer  was  appointed  a  Notary;  nan 
constat,  it  was  the  day  before  he  took  the  acknowledgment. 

The  mortgage  was  not  required  to  be  reooirded  as  a  power  of 
attorney.  At  Common  Law,  a  power  to  convey  land  was  not  re- 
quired to  be  recorded  at  all.  Our  statute  does  not  require  it  It 
simply  requires  conveyances  to  be  recorded  to  operate  as  notice  to 
third  persons  coming  in  relation  with  the  title. 

"  Sec.  24.  Powers  of  attorney  are  nbt  defined  as  conveyances  to 
be  recorded,  but  are  expressly  excluded  by  the  statute  itself." 

**  Sec.  36.  An  estate  in  the  land  is  not  created,  aliened,  mort- 
gaged, or  assigned,  by  force  of  a  power  of  attorney  itself.  It  is 
only  the  means  as  a  power  by  which  the  same  can  be  done." 

If  the  recording  of  the  mortgage  as  a  power  of  attorney,  was 
essential,  it  was  done.  Sec  25  of  the  Conveyancing  Act  declares, 
that  by  the  filing  with  the  Recorder  for  record,  notice  is  imparted 
to  subseqirfnt  purchasers.  By  filing  the  instrument  for  record  the 
mortgagee  did  all  the  law  required  of  him.  He  had  no  power  to 
transcribe  the  same  in  any  book.  If  the  appellant  has  been  injured 
his  remedy  is  against  the  Recorder.     Tlie  cases  cited  by  the  appel- 
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lant  are  upon  a  statate  different  from  onrs ;  hence,  wholly  inappli- 
cable. 

OoPB,  0.  J.  delivered  the  opinion  of  ihe  Court — NofBTOir,  J. 
and  CsocKEB,  J.  concurring. 

This  is  an  action  to  recover  a  fifty-vara  lot,  in  the  City  of  San 
Francisco.  The  parties  deraign  title  from  the  same  source  —  the 
plaintiff  under  a  conveyance  executed  in  June,  1854,  and  the  de- 
fendant under  a  sale  made  in  October,  1862,  in  pursuance  of  a 
power  contained  in  a  mortgage.  The  validity  of  this  power,  and 
its  effect  as  authority  for  the  sale,  were  determined  on  a  former 
appeaL  (17  Cal.  589.)  The  same  questions  are  again  presented, 
bnt  we  regard  the  former  decision  as  conclusive.  In  addition  to 
these,  however,  various  questions  are  raised  by  the  appellant,  re- 
lating principally  to  the  registration  of  the  mortgage  and  certain 
alleged  irregularities  in  the  ^ale. 

Instead  of  the  original  mortgage,  the  defendant  read,  in  evi- 
dence^ a  certified  copy  from  the  records  of  the  county,  and  it  is 
objected  that  the  certificate  of  acknowledgment  was  not  sufficient 
to  admit  the  mortgage  to  record.  The  point  of  the  objection  is, 
that  it  was  given  by  a  Notary  Public  under  his  private  seal.  It 
states,  however,  that  the  Notary  had  not  obtained  an  official  seal, 
and  the  statute  then  in  force  provided  that,  in  such  cases,  a  pri- 
vate seal  might  be  used.  (Stat.  1850,  114.)  The  objection  is, 
therefore,  covered  by  the  statute,  the  effect  of  which  was  to  give 
to  the  private  seal  of  the  Notary,  when  properly  used  in  the  busi- 
ness of  his  offi(!e,  the  force  of  an  official  seal.  The  point  that  the 
leoord  of  the  mortgage  was  insufficient  as  a  record  of  the  power  of 
sale,  is  not  well  taken.  It  is  based  upon  the  twelfth  and  thirteenth 
sections  o^  the  Act  concerning  County  Eecorders.  The  twelfth 
section  provides,  that  it  shall  be  the  duly  of  the  Kecorders,  upon 
the  payment  of  their  fees  for  the  same,  to  record  certain  instru- 
ments, specifying  in  several  subdivisions  the  instruments  to  be 
recorded.  The  first  subdivision  includes  deeds,  mortgages,  powers 
of  attorney  to  convey  real  estate,  and  leases.  The  thirteenth  sec- 
tion provides,  that  "  the  several  classes  of  instruments,  mentioned 
in  the  several  subdivisions  of  the  preceding  section,  shall  be  recorded 
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in  separate  books."  It  is  claimed  that  mortgages  and  powers  of 
attorney  belong  to  separate  and  distinct  classes ;  and  that  a  mort- 
gage containing  a  power  of  sale  must  be  recorded  not  only  as  a 
mortgage,  but  as  a  power  of  attorney.  This,  we  think,  is  not  the 
proper  construction  of  the  statute.  We  regard  the  classes  as  indi- 
cated by  the  subdivisions^  each  subdivision  constituting  a  class.  Of 
course,  the  instruments  named  in  a  particular  subdivision  may  be 
recorded  in  separate  books ;  but  a  separate  record  is  not  essential, 
either  as  notice  or  for  purposes  of  evidence.  It  is  admitted  that 
the  instrument  in  this  case,  considered  as  a  mortgage,  was  recorded 
in  the  proper  book ;  and,  so  far  as  the  question  of  notice  is  con- 
cerned, the  record  was  undoubtedly  notice  of  what  the  instrument 
contained.  Whether  the  record  of  a  deed,  executed  in  pursuance 
of  an  unrecorded  power,  will  impart  notice,  it  is  not  material  to 
decide. 

In  respect  to  the  sale,  it  is  objected  that  there  was  no  publication 
of  notice,  and  that  it  was  not  conducted  by  the  attorney  named  in 
the  power.  There  is  nothing  in  either  of  these  objections.  By 
the  terms  of  the  instrument,  no  publication  was  required;  but  if 
one  were  necessary,  the  evidence  shows  that  it  was  made.  The 
proof  is  not  very  definite;  but  considering  the  time  that  has 
elapsed,  we  regard  it  as  sufficient.  The  sale  was  made  under  the 
direction  of  the  mortgagee,  who  was  the  person  empowered  to  make 
it.  The  fact  that  he  employed  the  services  of  an  auctioneer  is  no 
ground  for  saying  that  the  sale  was  not  conducted  by  himself.  It 
appears  that  he  was  absent  when  the  sale  was  made,  but  this  alone 
is  not  sufficient  to  defeat  the  title. 

Some  additional  points  are  taken,  but  we  regard  th^n  as  uh' 
tenable. 

The  judgmoit  is  affirmed. 
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.  PATTERSON  v.  KEYSTONE  MINING  COMPANY. 

A  DOHA  FiD»  parol  lale  of  ft  mlnlnc  elftlm,  ftccompanled  by  ft  delWery  of  poa- 

MSBloii,  is  Tftlld  as  against  a  subsequent  sale  of  the  same  grantor,  made  bj 

deed  la  writing  duly  acknowledged. 
The  posession  of  one  claiming  under  a  parol  sale,  ov  unrecorded  bill  of  sale,  ta 

order  to  impart  notice  to  a  subsequent  purchaser,  need  not  be  eridenced  by 

SB  actual  inclosure  or  anything  equlTalent  thereto, 
ne  case  of  Atwoed  t.  Frioot  (17  Cal.  87)  aad'Hn^Us^  t.  /ofcnso*  (Id.  107),  aa 

to  possession  of  mining  claims*  afflrmed. 

Afp£ai.  from  the  District  Ooiirty  Sixteenth  Judicsial  Distri(5ty 
Calaveras  County. 

O^e  Callahan  with  nineteen  others^  in  August,  1861,  lo(»ted  a 
copper-bearing  ledge  in  Calaveras  County,  three  thousand  feet  in 
length.  The  interest  of  Callahan  in  the  claim  was  onetwentieth, 
and  he  paid  assessments  on  his  interest  in  August  and  September," 
1860.  One  Blatdiey  was  also  a  member  of  the  company.  In 
November,  1860,  five  of  the  original  locators  were  incorporated, 
for  the  purpose  of  working  the  ledge,  under  the  name  of  the  "  Key- 
stone Company,"  Certificates  of  stock  were  issued  by  the  corpora- 
tion to  the  different  claimants.  Blatchey  claimed  the  interest  of 
Callahan  by  an  all^d  parol  sale,  made  in  October,  1860,  and  the 
corporation  recognized  and  treated  Blatchey  as  the  owner.  The 
corporation  had  been  working  the  claim  from  the  time  of  its  forma- 
tion up  to  the  commencement  of  this  suit.  In  June,  1861,  Calla- 
lum,  who  had  not  attempted  to  exercise  any  control  over  the  claim 
after  October,  1860,  executed  to  plaintiff,  Patterson,  a  deed  duly 
acknowledged,  of  an  undivided  one-twentieth  of  the  claim.  Patter- 
son demanded  of  the  corporation  possession  of  the  interest,  was 
refused,  and  July  20th,  1861,  commenced  this  action  to  recover 
possession.  Plaintiff  recovered  judgment  in  the  District  Court, 
and  defendants  appealed. 

WiKiam  8.  Wood,  for  AppeUanta. 

£.  0.  Beatiy,  for  Respondent. 
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Obockeb,  J.  delivered  the  opinion  of  the  Court  —  Nobton,  J. 
concurring. 

This  is  an  action  to  recover  the  possession  of  the  undivided  one- 
twentieth  of  a  mining  claim.  The  plaintiff  claimed  title  under  a 
deed  executed  by  one  Callahan^  one  of  the  original  locators  of  tho 
olaim,  dated  June  3dy  1861.  The  defendants  claim  title  under 
Callahan,  by  virtue  of  an -alleged  sale  by  parol  and  delivery  of 
possession,  prior  to  the  date  of  the  plaintiff's  deed.  The  Court 
instructed,  the  jury  '^  That  the  possession  of  the  defendants  under 
an  unrecorded  deed  or  bill  of  sale  from  Callahan,  in  order  to  consti- 
tute notice  of  this  claim  to  the  plaintiff  so  as  to  invalidate  or  defeat 
his  title,  must  have  been  a  possessio  pedis,  actual  hona  fide  posses- 
sion, consistent  with  defendants'  title,  and  that  liiis  possession  must 
be  evidenced  by  an  actual  incloeure  or  something  equivalent,  as 
showing  the  extent  and  the  fact  of  the  defendants'  dominion  and 
control  of  the  premises."  The  appellants  assign  this  instruction  as 
error.  The  rule  of  law  defining  what  will  constitute  possession  of  a 
mining  claim  was  fully  and  dearly  laid  down  by  this  Court  in  the 
oases  of  Atwood  v.  Frieot  (17  CaL  37)  and  English  v.  Johnson 
(Id.  107).  The  instruction  given  in  this  case,  dearly  conflicts 
with  the  rule  laid  down  in  those  cases.  The  validity  of  parol  sales 
of  mining  claims  has  been  fully  established  by  this  Court  in  the 
cases  of:  (Jackson  v.  The  Feather  Biver  Co.,  14  CaL  22;  Table 
Mountain  Tunnel  Co.  v.  Stranahan,  20  Id.  198;  Oaiewood  v. 
McLaughlin,  28  Id.  178.) 

The  judgment  is  therefore  levezied^  and  the  eause  remanded  for 
a  new  triaL 
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Dob  m  Indictment  for  tbe  crime  of  embesadement,  whlcb  coatalsi  two  eoonti, 
bbA  charges  the  defendftnt  In  the  tint  count  with  having  embe«zle4  the  sum 
«f  three  hundred  and  ■izty  dollari  and  llfty  cents  on  the  nineteenth  day  of 
Norember,  1861.  and  In  the  second  eoont  with  having  embessled  the  sum  of 
fli  hundred  and  thirty-two  dollars  and  twenty-flTe  cents  on  the  first  da/  of 
Jannarj,   1862,   charge  two  distinct  offenses  1    Quertt 

k  the  two  hnndred  and  forty-first  nectlon  of  the  Criminal  Practice  Act,  defining 
the  crime  of  embezzlement^  to  be  extended  to  cases  where  the  derk  or  senrant 
lecelTCs  money  or  property  from  third  persons,  for  his  master  or  employer^ 
or  Is  it  confined  to  eases  where  the  clerk  or  servant  receives  the  money  or 
property  directly  fromi^t  hands  of  his  master  or  employer  t    Qnertf 

Appsai.  from  the  Court  of  Sessions,  City  and  Oounly  of  San 
Franeisco. 

The  facts  are  stated  in  Ute  opinion  of  the  Oourt 

F.  M.  Pixley,  Attorney-General,  for  Appellant 

fi.  H.  Lloyd,  for  Respondent. 

The  indictment  diarges  the  defendant  with:  Ist,  embeszling 
tbree  hundred  and  sixty  dollars  and  fifty  cents  on  the  nineteenth  of 
Kovember,  1861 ;  and,  2d,  embezzling  six  hundred  and  thirty-two 
ioliars  and  twenty-five  cents  on  the  first  of  January,  1862.  It  ia 
admitted  (as  it  appears  on  the  face  of  the  indictment),  that  these 
u«^  two  separate  and  distinct  suma,  and  it  was  not  intended  to 
charge  the  same  offense  in  different. 

Sec*  241  of  the  Criminal  Practice  Act  (Wood's  Dig.  288,  Art 
1537)  reads:  ^'  The  indictment  shall  charge  but  one  offense,  but 
it  may  set  forth  that  offense  in  different  foims  and  different 
ooTOts.''  By  Sec  289,  Wood's  Digest,  292,  Art.  15Y4,  Sub.  3,  the 
fact  that  more  than  one  offense  is  charged  in  the  indictment  is 
Joade  a  ground  of  demurrer. 

The  indictment  in  this  case  is  drawn  after  the  English  form. 
(See  Awk  Cr.  PI.  &  Pr.  1st  Ed.  446.)  The  English -Statute  (7  and 
8  Geo.  4,  Oh.  29,  Sec.  48)  provides^  afpeaking  of  ombe^riements.: 
^For  preventing  the  di£Sculties  that  have  been  experienced  in  the 
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prosecution  of  the  last-mencloned  offenses,  it  shall  be  lawful  to 
charge  in  the  indictment,  and  proceed  against  the  offender  for  any 
number  of  distinct  acts  of  embezzlement,  not  exceeding  three, 
which  may  have  been  committed  by  him  against  the  same  master 
within  the  space  of  six  calendar  months  from  the  first  to  the  last  of 
such  act."  (See  Bussell  on  Crimes,  7th  Am.  Ed.  167.) 

It  will  thus  be  seen  that  our  statute  expressly  prohibits  what  the 
English  statute  expressly  allows.  By  their's  the  indictment  is. 
good ;  by  ours,  bad. 

The  indictment  in  this  case  was  found  under  See.  70,  Criminal 
Practice  Act  (Wood's  Dig.  339i,  Art  1930^. Sec.  70) :  "If  any 
derk,  apprentice,  or  servant,  or  other  person,  whether  bond  or 
hired,  to  whom  any  money,  or  goods,  or  chattels,  or  property,  shall 
be  intrusted  by  his  master  or  employer,  shall  withdraw  himself  from 
'  his  master  or  employer,  and  go  away  with  the  said  money,  goods, 
chattels,  or  property,  or  any  part  tiiereof  ,  with  the  intent  to  steal 
the  same  and  defraud  his  master  or  employer  thereof,  contrary  to 
the  trust  or  confidence  in  him  reposed  by  his  said  master  or  em- 
ployer ;  or,  being  in  the  service  of  his  said  master  as  employer,  shall 
embezzle  the  said  moneys,  goods,  chattels,  or  property,  or  any  part 
thereof,  or  otherwise  shall  convert  the  same  to  his  own  use  with  like 
purpose  to  steal  the  same,  every  such  person  so  offending  shall  be 
punished,"  etc. 

The  language  of  this  section  is  peculiar,  and  on  examination  will 
be  found  to  materially  differ  from  the  English  and  American  stat* 
utes  on  the  same  subject 

The  Massachusetts  statute  on  the  subject  is  as  follows:  "If 
any  officer,  agent,  derk,  or  servant  of  any  incorporated  company,  or 
if  any  clerk,  agent,  or  servant  of  any  private  person  or  of  any  co- 
partnership, except  apprentices  and  other  persons  under  the^'age  of 
sixteen  years,  shall  embezzle  or  fraudulently  convert  to  his  own 
use,  or  diall  take  or  secrete  with  the  intent  to  embezzle  or  fraudu- 
lently convert  to  his  own  use,  without  consent  of  his  employer  or 
master,  any  money  or  property  of  another  whidi  shall  have  come  to 
his  possession,  or  shall  be  under  his  care  by  virtue  of  his  employ- 
ment he  shall  be  deemed,"  etc 

The  Englifih  statute  and  the  statute  of  the  othet  States  are  aim- 
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ilar  to  this,  the  language  being  nearly  the  same  in  every  one  of 
them,  excepting  one.  They  "will  be  found  collated  in  a  note  to  8 
Arch.  Cr.  PI.  &  Pr.  446,  2,  to  447,  2, 

If  the  clerk  cofnverted  money  which  came  into  hia  possession  by 
Tirtne  of  his  employmeoit,  he  was  guilty  of  embezzlement;  it  mat- 
tered not  fiXHn  whom  he  received  it;  the  only  question  was,  did  it 
oome  into  his  possession  by  virtue  of  his  employment !  if  so,  the 
oonversion  of  it  was  embezzlement ;  and  there  are  numberless  deds- 
ions  that  an  indictment  charging  the  defendant  with  converting 
money  which  came  into  his  possession  by  virtue  of  his  employment 
was  good.  But  all  these,  on  examination,  will  be  found  to  have 
been  decided  under  the  statute  containing  the  provision  abov<e 
lef  erred  to. 

Our  statute  does  not  say  that  the  conversion  by  a  clerk  of  money 
received  by  virtue  of  his  employment  is  embezzlement  It  specifies 
Iiow  he  shall  receive  it,  and  from  whom.  It  must  be  intrusted  to 
him  by  his  master,  and  so  the  indictment  must  allege.  The  aver- 
ment in  this  case  shows  the  money  was  not  intrusted  to  defendant 
by  his  master,  but  by  another. 

GxooxEs,  J.  delivered  the  opinion  of  the  Court  —  Norton,  J. 
oonourring  specially* 

The  indictment  in  this  case  charges  the  defendant  with  the  crime 
of  embezzlement :  1st,  in  embezzling  the  sum  of  three  hundred  and 
axty  dollars  and  fifty  cents  on  the  nineteenth  day  of  November, 
1861 ;  2d,  in  embezzling  the  sum  of  six  hundred  and  thirty-two 
dollare  and  twenty-five  cents  on  the  first  day  of  January,  1862. 
The  defendant  demurred  to  the  indictment  on  several  grounds ;  the 
Court  sustained  the  demurrer  and  the  plaintiff  appeals. 

One  ground  of  the  demurrer  was,  that  the  indictment  charges 
two  distinct  offenses.  See.  241  of  the  Criminal  Practice  Act  pro- 
vides as  follows:  "The  indictment  shall  charge  but  one  offense, 
but  it  may  set  forth  that  offenee  in  different  forms  under  different 
coants.''  Whether  the  indictment  intended  to  state  but  one  act  of 
embezzlement,  under  different  counts,  varying  the  amount  and  timel 
or  whether  it  intended  to  set  forth  two  separate  and  distinct  acts  of 
flmbeEzLemeuty  does  not  appear.    If  the  former  be  the  case,  then 
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a  demurrer  would  not  lie.  If  the  latter,  then  the  prosecuting 
attorney  should  be  required  at  the  trial  to  elect  upon  which  charge 
he  will  proceed,  and  he  will  then  be  confined  to  that. 

Another  ground  of  d«nurTer  is,  that  the  indictntent  does  not 
charge  any  public  oflFense.  Sec  70  of  the  act  respecting  crimes 
and  punishments  provides  that,  "  if  any  clerk,  apprentice,  or  serv- 
ant, or  other  person,  whether  bound  or  hired,  to  whom  any  money, 
or  goods,  or  chattels,  or  property  shall  be  intrusted  by  his  master  or 
employer,  shall  withdraw  himself  from  his  master  or  employer," 
etc.,  shall  be  punished  in  the  manner  prescribed  by  law  for  feloni- 
ously stealing  property.  The  indictment  charges  that  the  defend- 
ant was- employed  by  the  proprietors  of  a  daily  newspaper,  as  their 
clerk  and  servant;  and  in  the  course  of  his  duties  as  such  and  by 
virtue  of  said  employment^  he  collected  the  moneys  due  his  employ- 
ers; and  on  the  day  named  he  received  and  took  into  his  possession 
SL  certain  sum  of  money,  for  and  on  their  account,  which  he  fraudu- 
lently and  feloniously  embezeled  and  converted  to  his  own  use^ 
^th  the  intent  to  steal  the  same.  TJpon  examination,  it  will  be 
found  that  our  statute  differs  in  a  very  important  partienlar  from 
the  statutes  of  other  States  defining  the  crime  of  embezzlement.  In 
dther  States  it  is  geneorallf  extended  to  include  all  embezzlements 
or  fraudulent  conversions  of  money  or  property  which  shall  have 
oome  to  the  possession  of  the  servant  "by  virtue  of  his  employ- 
ment." But  the  statute  of  this  State  confines  it  to  money  or 
property  intrusted  by  his  master  or  employer  to  the  servant,  evi- 
dently intended  to  confine  it  to  cases  where  the  employe  received 
the  money  directly  from  the  employer.  The  indictment  in  this  case 
follows  a  f onn  founded  upon  the  statutes  of  other  States,  and 
would  doubtless  be  good  under  them.  It  is  dear  that  it  does  not 
state  an  offense  within  the  provisions  of  the  statutes  of  this  State, 
and  the  Court  therefore  committed  no  error  in  sustaining  the  de- 
murrer. 

The  judgment  is  affirmedL 

Norton,  J. — I  think  money  received  by  a  derk  who  is  intrusted 
by  his  employer  with  bills  to  collect,  in  the  ordinary  course  of  his 
business  as  a  derk,  is  mon^  intrusted  to  turn  by  his  Miployer^  and 
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that  our  gtatute  is  in  substance  the  same  as  other  States  upon  this 
subject    But  I  also  think  that  two  offenses  were  charged  in  thi« 
indictment^  and  that  for  this  reason  the  demurrer  was  proper^ 
sustained. 
I  therefore  concur  in  the  judgment  of  affirmance. 


HODGKINS  et  al.  v.  HOOK  et  dL 

Iv  IB  action  brought  by  a  tendee  of  personal  property  against  a  Sberlff,  to  t^ 
coT<>r  potseMlon  of  the  same,  where  the  Sheriff  elalmt  the  property  under  aa 
execution  in  favor  of  a  creditor  of  the  Tendor,  and  attacks  the  sale  for  fraud, 
if  the  testimony  is  conflicting  as  to  whether  there  was  an  actual  and  continued 
change  of  possession  In  the  plaintiff  after  the  sale  to  him,  this  question  shonld 
be  submitted  to  the  jury.  If,  howcTer,  the  facts  are  undisputed,  it  is  a  ques- 
tion of  law,  whether  these  facts  constltuts  a  eontlaiied  and  excluslTe  pa»- 
session  in  the  tendee. 

Where,  after  a  sale  of  personal  property,  the  creditors  of  the  yendor  attack  tba 
fame  for  fraud,  and,  on  the  trial,  there  is  eTidence  that  the  vendee,  after  tha 
tale  and  dellTery,  exercised  some  slight  acts  of  ownership  and  control  over 
the  property,  but  this  is  not  shown  to  have  been  done  with  the  knowledge  or 
consent  of  the  vendor,  the  fact  that  the  vendor  does  not  offer  any  evidenca 
nplanatory  of  the  vendee's  acts,  does  not  add  anything  to  the  weight  of  tha 
evidence  touching  the  vendee's  connection  with  the  property. 

Appeal  from  the  District  Court,  Fifth  Judicial  District,  San 
Joaquin  County. 

The  plaintiff  recovered  judgment  in  the  District  Court,  and  the 
defendants  appealed.     The  other  facts  are  stated  in  the  opinion  of 

the  Court. 

ff.  0.  Beatty,  for  Appellants. 

The  change  of  possession  required  by  the  statute  must  not  only 
be  continued,  but  exclusively '  This  Court,  in  i\hi  case  of  Vance  v. 
ioyrdon  (8  OaL  562),  quote  approvingly  from  Ofaitty  on  Contracts 
the  following  language  (opinion  of  Bubnett,  J.,  8  Cal.  562) :  *'  ft 
Kerns  that  the  change  of  possession,  necessary  to  rebut  the  infer- 
ence of  an  intention  to  defraud  creditors^  must  be  substantial,  bond 
fide,  and  oeliisit^;  and,  oHisequently,  tliat  the  aale  or  amrignmiml 
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will  be  considered  fraudulent  and  void,  and  the  assignor's  pos- 
session colorable^  if  the  goods  be  left  upon  the  premises  of  the 
assignor  and  in  his  apparent  disposal  or  order,  althou^  the  vendee 
or  his  servant  enter  upon  the  premises,  and  also  be  in  possession  of 
the  goods/* 

Now,  admitting  this  delivery  was  sufficient  (and  on  that  point 
we  raise  no  question),  that  the  change  of  possession  was  substan- 
tial and  bona  fide,  it  cannot  be  pretended  it  was  exclusive.  If  the 
possession  was  not  exclusively  in  Hodgkins;  or,  rather,  if  it  was 
not  wholly  and  completely  out  of  Lyons,  then  this  sale  was  void 
imder  Sec.  16  of  the  Statute  of  Frauds,  which  is  as  follows: 
**  Every  sale  made  by  a  vendor  of  goods  and  chattels  in  his  pos- 
session or  under  his  control,  and  every  assignment  of  goods  and 
chattels,  unless  the  same  be  accompanied  by  an  immediate  delivery, 
and  be  followed  by  an  actual  and  continued  change  of  possession 
of  things  sold  or  assigned,  shall  be  conclusive  evidence  of  fraud  as 
against  the  creditors  of  the  vendor,  or  the  creditors  of  the  person 
making  such  assignment,  or  subsequent  purchasers  in  good  faith.'* 
(Wood's  Dig.  1858,  107,  Art.  403.)  See  the  case  of  Vance  v. 
Boynton  (8  Cal.  554-562),  and  the  other  California  cases  cited  in 
that  opinion,  as  to  the  proper  construction  of  this  section,  especially 
as  to  exclusive  possession  of  vendee. 

But,  even  if  the  change  was  continuous,  is  there  not  a  fatal 
objection  to  this  verdict  ?  Sec.  11  of  the  Statute  of  Frauds  reads : 
"All  deeds  of  pft,  all  conveyances,  and  all  transfers  or  assign- 
ments, verbal  or  written,  of  goods,  chattels,  or  things  in  action, 
made  in  trust  for  the  use  of  the  person  making  the  same,  shall  be 
void  as  against  the  creditors,  existing  or  subsequent,  of  such  per- 
son."    (Wood's  Dig.  1858,  106,  Art.  399.) 

HdU  <6  ScaniJcer,  for  Respondent 

A  complete  answer  to  appellants'  position  is  found  in  the  fact, 
that  the  jury  passed  upon  the  question  of  the  delivery  and  con- 
tinued change  of  possession;  and  this,  too,  it  is  to  be  presumed, 
under  correct  instructions  upon  their  legal  force  and  effect,  if  true^ 
irpm  the  Court 
.   It  was  for  the  jury  to  determine  what  acts  of  control  or  qwusf- 
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ddp  were  ezercued  by  Lyoxus,  and  whether  with  or  without  the 
knowledge,  authority,  or  oonsent  of  the  plaintiff.  ''What  are  the 
eireamstaneea,  is  a  question  <tf  fact  for  the  jury/'  (Vance  v. 
BoyrUm,  8  CaL  561.) 

Gbookeb,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J. 
and  NosTOK,  J.  concurring. 

This  ie  an  action  against  the  Sheriff  of  San  Joaquin  County  and 
others,  to  recover  the  possession  of  a  number  of  cattle^  horses,  and 
other  personal  property,  claimed  by  the  plaintiff  under  a  bill  of 
sale  executed  to  him  by  one  Lyons,  bearing  date  August  Ist,  1861. 
The  defendants  justified  the  taking  under  a  writ  of  attachment 
issued  in  favor  of  one  Gblding  against  said  Lyons,  and  the  ques- 
tion involved  was  the  validity  of  the  sale  to  the  plaintiff.  It  seema 
that  Lyons,  in  the  summer  of  1861,  was  the  owner  of  a  large  ranch 
OD  the  San  Joaquin  Biver,  with  about  one  thousand  head  of  cattle, 
one  hundred  and  fifty  horses,  a  quantity  of  lumber,  and  other  per- 
sonal property,  all  of  which  he  sold  to  one  Johnson  about  July  1st, 
1861.  On  the  first  of  August,  Lyons,  Johnson,  and  the  plaintiff 
made  an  arrangement  by  which  the  plaintiff  paid  Johnson  $6,000, 
and  thereupon  Johnson  reoonveyed  all  the  property  back  to  Lyons, 
and  the  latter  thereupon  conveyed  the  real  estate  to  the  plaintiff,  for 
the  consideration,  as  expressed  in  the  deed,  of  $2,000 ;  and  also 
executed  to  him  a  bill  of  sale  of  all  the  personal  property  for  the 
consideration  therein  stated  of  $4,000.  The  cattle  and  horses  were 
pasturing  on  the  ranch  and  the  adjoining  lands.  The  property  was 
delivered  to  the  plaintiff  at  the  time  of  the  sale ;  at  least,  no  quea^ 
tion  is  raised  upon  that  point ;  but  it  is  contended  that  the  plain* 
tiff  did  not  retain  the  actual,  continued,  and  exclusive  possession  of 
the  property,  but  that  Lyons  exercised,  to  some  extent,  acts  of 
ownership  over  it.  It  does  not  appear  that  either  just  before  or  at 
the  time  of  the  sale  to  the  plaintiff,  Lyons  was  residing  upon  the 
nmdi,  but  it  seems  to  have  been  occupied  by  one  Congrado,  a  vaq- 
nero,  who  had  ehaigeof  the  stock.  At  the  time  of  the  sale,  the  plain- 
tiff  hired  the  same  person  to  continue  on  the  premises  and  take 
diaxge  of  the  stock,  which  he  did.  Lyons  did  not  reside  on  the 
premises  after  the  sale,  nor  waa  he  about,  there,  except  oecasionally. 
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The  attacLment  of  Golding  waa  not  levied  on  the  property  until 
May  21st,  1862.  Duriog  the  intenaediate  time  there  was  some  evi- 
dence, very  dligbt  in  its  character,  that  Lyons  exercised  aets  of 
ownership  over  the  property,  by  giving  some  directions  to  Con- 
grado,  and  other  acts;  but  it  does  not  appear  that  this  was  done 
with  the  knowledge  or  consent  of  the  plaintiff.  We  do  not  think 
the  evidence  on  this  point  is  sufficient  to  justify  us  in  disturbing 
the  verdict  of  the  jury. 

The  evidence  was  of  such  a  character  as  made  it  proper  to  sub- 
mit to  the  jury  the  question,  whether  or  not  there  was  an  actual 
and  continued  change  of  possession  in  the  plaintiff  after  the  sale 
to  hinu  When  the  facts  are  undisputed,  it  is  a  question  of  law 
whether  these  facts  constitute  a  continued  and  exclusive  possession 
in  the  vendee.  In  this  case,  many  of  the  suspicious  circumstances 
are  explained,  land  others  have  very  little  weight  in  the  absence  of 
proof  of  knowledge  or  consent  on  the  part  of  the  vendee.  Some  of 
the  facts  are  similar  to  those  in  the  case  of  Montgomery  v.  Himi 
(6  Cal.  366),  in  which  the  sale  was  upheld  by  this  Court, 

It  is  also  objected  that  the  sale  was  void  under  tho  eleventh  sec- 
tion of  the  Statute  of  Frauds.  But  there  is  no  evidence  that  the 
sale  to  the  plaintiff  was  made  in  trust  for  the  use  of  Lyons,  There 
was  no  proof  of  any  private  understanding  between  the  parties  to 
bring  the  case  within  the  rule  laid  down  in  Chenery  v.  Palmer  ( 6 
Cal.  122).  It  is  also  urged,  that  the  Court  erred  in  refusing  the 
following  instruction  asked  by  the  defendant :  "  If  the  jury  believe, 
from  the  evidence,  that  Lyons  drove  off  and  sold  some  of  the  cattle, 
and  exercised  other  acts  of  ownership  and  control  over  the  sanae 
after  the  alleged  delivery  to  Hodgkins,  and  that  it  was  in  the  power 
of  Hodgkins  to  produce  evidence  to  explain  Lyons'  connection  with 
the  property,  and  he  failed  to  introduce  such  evidence,  the  facts 
are  to  be  taken  most  strongly  against  the  party  having  such  evi- 
dence and  failing  to  produce  it."  The  matter  referred  to  in  this 
instruction  occurred  several  months  after  the  sale  to  the  plaintiff^, 
and  there  was  no  evidence  that  the  alleged  act  was  done  with  the 
knowledge  or  consent  of  the  plaintiff;  which  latter  fact  is  an  impor- 
tant one  when  it  is  sought  to  affect  the  rights  of  the  plaintiff  by  the 
acts  of  Lyons,  and  which  is  not  referiied  to  in  the  instruction.  We 
are  not  aware  of  any  principle  of  law  which  makes  the  weight  6t 
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evidence  depend  upon  any  such  circumstance  as  that  relied  upon  in 
this  instruction.  The  weight  of  the  evidence  referred  to  was  cer- 
tainly not  increased  by  the  fact  that  it  was  not  rebutted,  though  it 
might  have  beun  lessened  by  explanatory  evidence.  The  plaintiff 
may  have  considered  that  the  circumstances  of  the  case  sufficiently 
explained  the  matter,  without  introducing  evidencei  if  any  he  had^ 
specially  relating  to  that  point 
The  judgment  is  liB^rmed* 


IN  THE  MATTER  OF  JAMES  ROMATNE  e{  <d. 

Ik.  S  «r  Art.  4  of  the  ConttltntlOB  of  the  tJnlted  States  \%  a  solemn  compact 
between  tlie  States,  to  be  enforced  \ff  State  lesialatloo,  or  by  judicial  action ; 
and  bftng  a  part  of  the  aapreme  law  of  the  land,  It  la  a  part  of  the  law  of 
each  State;  and  State  officers  whose  duty  It  is  to  adjudicate,  or  expciite  the 
lawsL  are  goTerned  by  It,  and  State  Confts  of  jreneral  original  jurisdiction, 
tierHidnff  the  mnal  powers  of  GomqioB  Law  Courts,  are  felly  competent  to 
hear  and  deterreloe  all  natters,  and  to  Issue  all  necessary  writs  for  the  arrest 
and  transfer  of  fngitiye  criminals  to  the  authorized  agent  of  the  State  from 
which  they  fled,  without  any  spednl  legislation. 

thi  OoYernor  of  thla  State  haa  a  right  to  Issue  a  warrant  for  the  arrest  of 
persons  found  In  this  State,  who  have  committed  a  crime  in  a  Territory  of 
the  United  States,  and  fled  therefrom  to  this  State,  and  to  deliver  such  persons 
op  to  the  agent  of  the  Territory  from  which  they  fled,  upon  a  proper  applica- 
tion being  made  to  him  therefor. 

Hie  warrant  of  the  Governor,  In  such  case,  ahould  clearly  state,  that  the  person  Is 
charged  In  some  Territory  of  the  United  States  with  treason,  felony,  ot  other 
crime:  that  he  hat  fled  from  justice,  and  Is  found  in  this  State,  and  that  the 
sieeutlTe  authority  of  the  Territory  from  which  he  fled,  haa  demanded  hla 
deUrery,  to  be  remoTcd  to  the  Territory  haying  jurisdiction  of  the  crime. 

This  was  an  application  to  be  discharged  from  arrest  on  habeas 

On  the  seoond  day  of  November,  1863,  Hill  Beachy  and  Thomas 
F^rrell  presented  to  the  Goremor  of  California  the  following  req- 
Qirition,  and  affidavit  annexed,  and  demanded  a  warrant  for  the 
VMt  irf  the  petitiimefs : 
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ExsouTivs  Office,  Lewiston,  Idaho  TBBfiXTOB.T,  ) 
United  States  of  America,  ▲.  d.,  1863.  f 

To  his  Excellency  the  Oovemar  of  Britieh  Columbia,  or  of  the 

State  of  California: 

• 

Be  it  knowziy  that  on  this  twenty-third  day  of  October,  a.  d., 
1868,  personally  appeared  before  me,  W.  H.  Wickersham,  who 
presented  to  me  an  affidavit  by  him  made,  which  is  in  due  form  of 
law,  and  which  declares  that  a  murder  and  highway  robbery  has 
beoi  committed  in  this  Territory ;  and  Wm.  Johnson,  G.  Clark,  D. 
Smith,  and  F.  Perkins^  conunitted  the  same;  and  that  they,  the 
aforesaid  Wm.  Johnson,  G.  Clark,  D.  Smith,  and  F.  Perkins,  have 
fled  from  this  Territory  to  British  Columbia,  or  to  the  State  of  Cal- 
ifornia ;  therefore,  I  request  that  the  said  fugitives  be' delivered  up 
to  Hill  Beachy  and  Thomas  Farrell,  citizens  of  the  United  States 
and  of  Idaho  Territory,  whom  I  hereby  appoint  and  ccMistitute 
the  proper  authorities  to  receive  the  aforesaid  fugitives,  under  the 
treaty  between  the  United  States  and  Great  Britain,  bearing  date 
of  August  the  ninth,  1842,  so  that  the  aforesaid  fugitives  may  be 
tried  in  this  Territory,. in  accordance  with  the  laws  of  this  Terri- 
tory and  of  the  United  States.  Wm.  B.  Daniels, 

Acting  Governor  of  Idaho  Territory,  in  the  U.  S.  of  America. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  Idaho  Territory,  at  Lewiston,  this  twenty-third  day  of  Octo- 
ber, A.  D.,  1863,  and  of  Independence  of  the  United  States  the 
eighty-eighth.  Wm.  B.  Daniels, 

Secretary  of  Idaho  Territory. 


Termtobt  op  Idaho,  | 

County  of  Nez  Perce.    S 

On  this  day  personally  appeared  before  me,  W.  H.  Wickersham, 
who  being  duly  sworn  according  to  lawj  deposes  and  says,  that 
Wm.  Johnson,  G.  dark,  D.  Smith,  and  F.  Perkins^  did,on  or  about 
the  fifth  day  of  October,  a.  d.,  1^63,  wickedly  and  maliciously  with 
malioa  af  orethou^t,  waylay,  rob,  and  murder,  one  Llojd  Kagnider 


I 


SUPREME  COURT  --  OCTOBER  TERM,  1863.   687 

la  ICatter  of  Romalne. 

and  Charles  Alleii^  dtizens  of  the  United  States,  on  the  trail,  or 
load,  leading  from  Virginia  City  to  Lewistosi,  in  said  Territory, 
contrary  to  the  laws  made  and  provided,  and  against  the  peace  and 
dignity  of  this  Territory;  and  I  therefore  pray  that  a  requisition 
issue  to  the  Governor  of  British  Colmnbia,  or  of  the  State  of  Cali- 
fornia, whither  said  parties  are  presumed  to  have  fled;  that  the 
said  Governor  of  British  Columbia,  or  of  the  State  of  California, 
may  order  them  to  be  delivered  up  for  trial  according  to  the  lawa 
«f  the  United  States,  and  of  this  Territory. 

W.   H.   WlOKEBSHAK. 

Subscribed  and  sworn  to  before  me,  this  twenty-third  day  of 
October,  a,d.,  1863;  and  I  hereby  certify  that  the  above-named 
W,  H.  Wickersham  is  a  credible  witness,  and  that  he  is  worthy  of 
belief;  and  I  also  certify,  that  as  yet,  the  Supreme  nor  District 
Court  of  this  Territory  have  not  been  organized,  and  that  as  yet  no 
seal  has  been  adopted  for  said  Court. 

Ajxeok  C.  Smith, 
Associate  Justice  Supreme  Court,  I.  T* 


I,  William  B.  Daniels,  hereby  certify  that  the  above-named 
ADeek  C.  Smith,  is  duly  appointed  and  qualified  as  an  Associate 
Jastice  of  the  Supreme  Court  of  Idaho  Territory ;  and  that  as  such, 
full  faith  and  credit  should  be  given  to  all  his  official  acts ;  and  that 
die  above  affidavit  is  in  due  form  of  law,  and  thiit  full  faith  and 
credit  should  be  given  to  the  same. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  the  Territory  of  Idaho,  at  Lewiston,  this  twenty-third  day 
of  October,  ajek,  1868. 

Wm.  B.  Daiobls, 
Seeretaiy  of  Idaho  Territory,  U.  S.  A. 

The  Governor,  on  the  demand,  and  the  forgoing  papers,  issued 
\Aa  warrant  for  the  arrest  of  the  petitioners,  of  which  the  f oUow- 
ingisaeopj: 
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State  of  California,  Executive  Department,  i 
Sacramento,  STov.  2d,  1863.  ) 

r 

The  People  of  ^he  State  of  California  to  any  Sheriff,  Constable, 
Marshal,  or  Police  officer,  in  this  State: 

Wliereas,  a  requisition  has  been  made  upon  me,  as  the  Qovemor 
of  the  State  of  California,  for  the  arrest  and  delivery  to  the  proper 
person,  of  William  Johnson,  G.  Clark,  T).  Smith,  and  F.  Perkins, 
charged  with  the  crime  of  murder  and  highway  robbery,  in  the 
Territory  of  Idaho;  and  said  requisition  being  issued  in  proper 
form,  by  William  B.  Daniels,  acting  Grovemor  of  the  Territ6iy 
aforesaid,  you  are  therefore  commanded,  forthwith,  to  arrest  the 
above-mentioned  Wm.  Johnson,  Q.  Clark,  D.  Smith,  and  F,  Per- 
kins, and  deliver  them  into  the  custody  of  Hill  Beachy  and  Thomas 
Farrell,  who  have  been  appointed  agents  of  the  Territory  of  Idalio, 
to  receive  the  said  fugitives  from  justice,  and  to  convey  them  to  the 
said  Territory  of  Idaho  for  trial. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  caused  the 
great  seal  of  State  to  be  affixed,  at  my  office,  in  Sacramento,  Cali- 
fornia, this  second  day  of  November,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  sixty-three. 

LeiaiH)  Stanford, 

Governor  of  California, 

A.  a  H.  Tuttle,  Sec'y  of  tState. 

The  foregoing  warrant  was  placed  in  the  hands  of  J.  W.  Lees, 
Captain  of  Police,  of  San  Francisco,  by  whom  petitioners  were 
arrested. 

Officer  Lees,  in  his  return  to  the  writ  of  habeas  corpus,  claimed 
to  hold  the  petitioners  by  virtue  of  the  foregoing  warrant,  and  also 
set  forth  the  requisition  and  affidavit  on  which  the  saime  was  issued. 

A.  Campbell,  for  Petitioners. 

J.  W.  Coffroth,  for  the  People. 

The  application  for  discharge  was  heard  before  JustteeOaoOKXi^ 
by  whom  the  opinion  was  delivered. 


SUPREME  COURT  —  OCTOBER  TERM,  1863.      689 

In  Matter  oX  Bomalntt. 

The  parties  in  this  case  were  arrested  and  held  in  custody  under 
a  warrant  issued  by  the  Governor  of  this  State,  upon  a  requisition 
made  by  the  acting  Governor  of  Idaho  Territory,  alleging  that 
they  were  charged  with  the  crime  of  murder  and  highway  robberyi 
(xmmiitted  in  Idaho  Territory,  and  that  they  fled  from  that  Terrir 
toiy  to  this  State.  They  have  obtained  a  writ  of  habeas  corpus  to 
detennine  the  validity  of  their  arrest  and  imprisonment 

The  first  question  raised  by  the  counsel  for  the  applicants  is^ 
that  Congress  had  no^power  to  pass  the  act  relating  to  the  rendition 
oi  fugitives  from  justice ;  and  if  they  have^  it  is  confined,  under 
the  provision  in  the  National  Constitution,  to  fugitives  escaping 
from  one  '* State''  to  another  "State,"  and  does  not  extend  to 
fugitives  fleeing  from  a  "  Territory."  The  clause  of  the  Nati<mibl 
Constitution  thus  brought  in  question  is  as  follows:  "A  person 
chaiged  in  any  State  with  ti^eason,  felony,  or  other  crime,  who  shall 
flee  from  justice  and  be  found  in  another  State,  shall,  on  demiand 
of  the  executive  authority  of  the  State  from  which  he  fled,  be  de- 
livered up,  to  be  removed  to  the  State  having  jurisdiction  of  the 
crime."  It  will  be  noticed  that  Congress  is  not  referred  to  in-  this 
dause,  nor  is  any  power  over  the  matter  conferred  upon  that  body. 
In  the  same  artide  in  which  it  is  found,  several  important  subjects 
are  treated  of,  over  some  of  which  power  is  conferred  upon  Conr 
gress,  and  in  others  not  Thus  in  regard  to  the  public  acts,  records, 
and  judicial  proceedings  of  the  States,  the  admission  of  new  States^ 
the  disposal  of  the  territory  and  other  property  of  the  United  States, 
and  the  guaranty  of  a  republican  form  of  government  to  etch  State^ 
full  power  over  these  subjects  is  directly  conferred  upon  Congress; 
bnt  as  to  aU  other  matters  in  that  article,  including  the  clause  in 
question,  no  power  is  conferred  upon  Oongress.  They  stand  as 
solemn  compacts  between  the  States,  to  be  enforced  by  State  legisr 
latioft,  or  by  judicial  action.  They  are,  to  a  great  extent,  a 
recognition  of  ri^ts  founded  upon  principles  of  international  law, 
but  which  were,  under  that  law,  often  deenaed  more  a  matter  of 
comity,  than  of  absolute  right,  escept  the  provision  respecting  the 
rights  of  citisensbip,  which  go  beyond  any  vuk  of  intematioikal 
law. 

Upon  this  very  subject  of  the  surrender  o£  fugitives  from  justice 
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fleeing  from  one  State  or  nation  to  another^  under  the  rules  of  inter- 
national law,  it  has  been  a  question  very  fully  and  ably  dijdcussed 
by  public  writers,  whether  such  surrender  was  a  matter  of  right 
and  duty,  or  merely  of  comity.  (Story  on  Conflict  of  Laws,  Sees. 
626-628.)  This  was  deemed  too  important  a  question  to  leave 
unsettled,  and  the  framers  of  our  National  Constitution  wisely 
inserted  the  clause  referred  to,  making  it  no  longer  a  mattw  of 
mere  comity,  subject  to  the  pleasure  of  each  State,  but  an  abso- 
lute right  and  duty.  This  provision  being  H  part  of  the  supreme 
law  of  the  land,  it  is  a  part  of  the  law  of  each  State^  and  State 
officers  whose  duty  it  is  to  adjudicate  or  execute  the  laws,  are  gov* 
emed  by  it  the  same  as  by  every  other  law  in  force.  A  Court  of 
-general  original  jurisdiction,  exercising  the  usual  powers  of  a 
Common  Law  Court,  is  fully  competent  to  hear  and  determine  all 
•matters,  and  to  issue  all  necessary  writs  for  the  arrest  and  transfer 
of  the  fugitive  criminal  to  the  authorized  agent  of  the  State  from 
whence  he  fled.  Where  a  right  is  established  by  law,  such  Courts 
can  apply  the  appropriate  remedy  and  issue  the  necessary  writs 
without  special  legislation.  It  may  be  considered  doubtful  v^hether 
the  transfer  of  this  power  from  the  Courts  to  the  Governor  of  the 
State  is  an  act  of  wisdom.  Certainly  Courts  of  Justice  are  more 
competent  to  adjudicate  the  difficult  and  perplexing  questions 
which  often  arise  in  such  cases,  than  the  Governor. 

The  great  object  of  the  National  Ccmstitution  was  to  create  a 
national  government,  with  adequate  powers ;  and  a  secondary  object 
was,  by  articles  of  scd^nn  compact,  to  settle  certain  matters  of  rig^t 
and  duty  between  the  States  and  between  the  citizens  of  the  dif- 
ferent States.  In  pursuance  of  its  first  and  great  purpose,  it  estab- 
lishes a  government,  defines  its  sphere,  prescribes  its  duties,  and 
confers  upon  it  certain  powers.  And  in  carrying  out  its  secondary 
purpose,  it  ocmtains  certain  articles  of  agreement  between  the 
States.  These  different  ends  of  the  Constitution  are  entirely  dis- 
tinct in  their  natore,  and  if  all  the  artidee  of  compact  were 
stricken  out,  the  government  created  by  it  would  still  eodst  The 
eknifleB  of  compact  oonf er  no  power  upcm  the  government,  and  the 
powers  of  the  government  cannot  be  exerted  except  by  virtue  of 
express  provisions  to  enf  oree  these  matters  of  compact    The  eUuse 
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in  question  is  purely  a  matter  of  compact  or  agreem^it  between 
the  States,  and  it  confers  no  powers  upon  Congress  orer  its  subject 
matter.  The  great  object  of  roles  of  construction  is  to  ascertain 
tbe  intention  of  the  parties  SEiaking  the  instrument  The  simple 
fact  that  while  in  several  clauses  in  the  same  article  power  over 
the  matters  therein  are  directly^  and  in  express  terms,  conferred 
npon  Congress,  while  in  the  clause  under  consideration,  such  power 
ifl  carefully  withheld  and  omitted,  would  seem  to  be  conclusive  as 
to  the  intention  of  those  who  adopted  the  Constitution. 

If  this  was  a  new  question,  free  from  the  political  exdtements 
^ch  hare  grown  out  of  the  discussion  of  the  subject  of  slavery, 
and  the  enforcement  of  the  succeeding  clause  relating  to  fugitives 
from  service,  few  would  have  disputed  that  this  clause  confers  no 
power  upon  Congress  over  the  subject,  and  that  all  Congressional 
legislation  founded  thereon  is  void.  In  the  view  I  have  taken  of 
tids  case,  it  is  not  necessary  to  determine  this  question.  The 
dause,  by  its  terms,  applies  only  to  criminals  fleeing  from  one 
"State**  to  another  "State,"  and  does  not  in  express  terms  apply 
to  those  fleeing  from  a  Territory  to  a  State,  which  is  the  case  now 
under  consideration.  This  case  is  not  directly  provided  for  by  the 
National  Cbnstitntion,  and  we  are  therefore  compelled  to  look  else- 
where for  the  power  to  return  the  parties  before  us. 

The  State  has  passed  a  law  upon  this  subject  which  is  in  the 
following  terms:  "A  person  charged  in  any  State  or  Territory  of 
the  TTnited  States  with  treason,  felony,  or  other  crime,  who  shall 
flee  from  justice,  and  be  found  in  the  State,  shall,  on  demand  of  the 
executive  authority  of  the  State  or  Territory  from  which  he  fled, 
be  delivered  up  by  the  Governor  of  this  State,  to  be  removed  to 
the  State  having  jurisdiction  of  the  crime."  Succeeding  sections 
provide  for  the  arrest  and  detention  of  the  fugitive  until  he  can  be 
arrested  under  the  warrant  of  the  Governor.  Under  this  section 
the  Qovemor  had  a  right  to  issue  a  warrant  for  the  arrest  of  the 
parties  in  this  case,  and  their  surrender  to  the  agent  appointed  by 
the  acting  Qovemor  of  Idaho  Territory,  and  their  removal  from 
the  State,  upon  a  proper  application  being  made  to  him  therefor. 
The  power  to  issue  the  warrant  depends  upon  the  following  facts : 
Ist,  that  the  persons  axe  chaxged  in  some  State  or  Territory  of  the 
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United  States  with  treason,  felony,  or  other  cjrime;  2d,  that  they 
have  fled  from  justice;  3d,  thai  they  are  found  in  tliis  State; 
and  4th,  that  the  executive  authority  of  the  Territory  from  which 
they  fled,  had  demanded  their  delivery,  to  be  removed  to  the  Terri- 
tory having  jurisdiction  of  the  crime.  Properly,  these  facts  should 
be  cleady  stated  in  the  warraaat  issued  by  the  Governor,  to  show 
that  it  is  issued  in  a  case  authorized  by  law.  The  warrant  issued 
for  the  {^rrest  and  removal  of  these  pai;tie8  is  defective  in  this 
respect,  as  it  merely  states  that  they  are  "  charged  with  the  crime 
e((  murder  and  highway  robbery  in  the  Territory  of  Idaho,"  and 
that  a  demand  or  requisition  has  been  made  upon  the  Qovernor  of 
this  State  for  their  arrest  and  delivery,  by  the  acting  Governor  of 
the  Territory ;  but  it  omits  to  state  that  they  have  fled  from  justice 
or  that  they  are  foumd  in  this  State.  The  return  to  the  writ  of 
habeas  corpus  of  the  officer  who  has  them  in  custody  sets  forth^ 
however,  certified  copies  of  the  original  affidavit,  and  the  requi- 
sition of  the  acting  Governor  of  Idaho  Territory  issued  thereon, 
and  upon  which  the  warrant  of  the  Governor  of  this  State  was 
issued.  These  papers  supply  these  facts  omitted  in  the  warrant, 
and  substantially  show  that  liie  warrant  was  issued  in  a  case  within 
the  provisionSitof  the  law  of  this  State.  The  applicant  for  tbe 
writ  have  not  attempted  to  controvert  any  of  these  facts,  or  to 
show  any  valid  reason  why  the  warrant  should  not  be  enforced 
against  Aemu 

For  these  reasons,  their  application  to  be  dischaigipd  is  denied^ 
and  they  are  ordered  to  be  remanded  to  the  custody  of  the  officer 
having  them  in  charge,  to  be  removed  from  the  State^  in  accord* 
anee  with  the  warrant  of  the  Governor. 


D«  La  GUERRA  p.  BURTON. 

A  J^oei,  wlio  If  related  to  either  of  tho  pmrtlet.  to  an  action,  within  the  thtrd 
'  degrree  of  eonBangulnlty,  It  Incompetent  to  try  an  action  between  thtm. 

Appeal  from  the  District  Court,  Second  Judicial  District, 
Santa  Barbara  County. 
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Bnrton,  the  defendant,  moved  to  change  the  place  of  trial  on  the 
ground  that  De  La  Guerra,  the  plaintiff,  and  Joaquin  Carillo,  the 
District  Judge,  were  first  cousins,  and  therefore  within  the  third 
d^ee  of  consanguinity.  The  motion  was  denied  and  defendant 
appealed. 

Eugene  LUsj  for  Appellant 

Earuum  dc  Harllej/j  for  Beepondent. 

CoPB,  C.  J.  delivered  the  opinion  of  the  Court— 2foBToar,  J. 
tad  Cbockxb,  J.  concurring. 

It  appears  in  this  caee,  that  the  Judge  who  tried  it  is  related  to 
the  plaintiff  within  the  third  degree  of  consanguinity.  He  was, 
therefore,  incompetent  to  try  it;  and  the  judgment  is  reversed  and 
the  cause  remanded  for  a  new  trial. 


ENSMINGER  et  dl.  v.  McINTIRE  ei  dl. 

On  wlio  tialins  public  land*  In  this  State  for  raising  frolt  trees  or  erejis,  eannot 
enjoin  miners  from  dlgi^ng  ap  the  same  for  mining  purposes,  an  less  be  can 
show  that  bis  fruit  trees  were  planted  or  crops  sown  before  the  land  was 
located  for  mining. 

Wben  the  piafntltf  closes  his  eTldenee,  if  the  Court  Is  of  opinion  that  it  would 
aet  sustain  a  verdict  In  favor  tMf  plaintllf  upon  the  teotlmonj,  a  oonault 
should  be  granted. 

Appsai.  from  the  District  Court,  Eleventh  Judicial  District,  El 
Dorado  County. 

The  facts  are  stated  in  the  opinion  of  the  CourL 

Hereford  A  William^  for  Appellants.  .. 

fl^.  TF.  Sanderson^  for  Respondents. 

Crockeb,  J.  delivered  the  opinion  of  the  Court — Worton,  J. 
concTimng. 

Vou  XXIIL-^SS 
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Thifi  is  an  action  of  trespass,  with  a  prayer  for  an  injunction  to 
.  restrain  the  defendants,  who  are  miners,  from  digging  up  ground 
in  the  possession  of  the  plaintiffs.  After  the  plaintiffs  had  intro- 
duced all  their  evidence  the  defendants  moved  for  a  nonsuit,  which 
was  granted,  and  a  judgment  was  rendered  accordingly,  from  which 
the  plaintiffs  apped. 

The  evidence  showed  that  the  plaintiffs  had  had  an  incloeure 
near  the  place  in  controversy,  raising  grain  therein  for  several 
years,  and  the  fence  had  been  moved  out  about  one  hundred  feet 
toward  the  ravine  where  the  mining  was  going  on,  and  the  ground 
in  controversy  thus  included  within  the  indosure,  sometime  in 
1859.  In  November,  1860,  the  plaintiffs  planted  somejpeach  trees 
on  the  land,  against  the  objections  of  one  of  the  miners,  and  when 
the  ground  was  worked  by  the  defendants,  they  had  a  volunteer 
crop  of  wheat  there,  good  for  hay.  The  testimony  was  that  five 
peach  trees  were  destroyed  by  the  mining,  worth  eighteen  dollars 
per  hundred,  and  thirty  pounds  of  hay  worth  one-and-a-half  cents 
per  pound,  making  the  damages  amount  in  all  to  one  dollar  and 
thirty-five  cents.  The  Court  below  might  well  have  concluded,  from 
the  evidence,  that  the  trees  were  not  planted  in  good  faith,  for  the 
purpose  of  raising  an  orchard,  but  rather  as  a  means  of  stopping 
the  mining.  Nor  did  the  plaintiffs  show  a  priority  of  appropriation 
of  the  ground  in  controversy.  There  was  so  little  evidence  in  sup- 
port of  the  plaintiffs'  claim,  that  the  Court  might  well  have  held 
that  it  would  not  sustain  a  verdict  in  favor  of  the  plaintiffs,  in 
which  case  a  nonsuit  is  proper.  Under  these  circumstanoes  we 
would  not  be  justified  in  disturbing  the  judgment  rendered  in  the 
Court  below. 

The  judgment  is  therefore  affirmed. 


MAYO  V.  MAESHALL— BRADPOKD,  IwrravuKOB. 

Wtenui  an  entire  tract  of  land  haa  been  aoM  eo  a  jadgment  reeorered  asmlact 
tlie  aame.  or  the  owner  thereof  for  tazea,  the  owner  ef  aa  vndtrlded  lnt<er«et 
la  the  land  cannot  redeem  hia  undlyided  portion  from  the  nla^  hj  a  pajmont 
9t  hie  proportlen  e<  the  jadgment  and  eeata 
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Appeal  f  r(Hn  the  District  Court,  Sixth  Judicial  District^  Sacra- 
mento County. 

In  1868,  John  SIdnker  was  the  owner  of  the  entire  lot  of  land, 
and  the  same  was  assessed  to  hitn.  On  the  twenty-third  day  of 
May,  1859,  SUnker  deeded  an  undivided  half  of  the  lot  to  Brad- 
ford, itie  intervenor.  On  the  twelfth  day  of  December,  1860,  the 
People  lecoTered  judgment  against  SIdnker  for  the  taxes  of  1858. 
On  the  thirteenth  day  of  September,  1861,  and  after  the  ^e  on 
the  judgment  for  the  taxes,  Bradford,  the  intervener,  paid  the 
Sheriff  one-half  the  amount  for  which  the  lot  sold,  for  the  redemp- 
tion of  Ids  undivided  one-half.  The  otiier  facts  are  stated  in  the 
opinion  of  the  Court 

P.  L.  EdwardSj  for  Appellant 

L.  8aunder$,  Jr.,  for  Respondent 

Gbookeb,  J.  delivered  the  opinion  of  the  Oourt — Nobtok,  J. 

concurring. 

This  was  an  application  for  a  mandamus  to  compel  the  defend- 
ant, as  Sheriff  of  Sacramento  County,  to  execute  to  the  plaintiff  a 
deed,  under  and  in  pursuance  of  a  sale  on  an  execution  issued  on 
a  judgment  rendered  for  taxes.  The  defendant  filed  an  answer 
denying  some  of  the  allegations  of  the  complaint,  and  setting  up  the 
daims  of  one  Bradford,  who,  as  owner  of  the  undivided  half  of  the 
property,  had  redeemed  said  one-half  from  the  sale.  Tlie  plaintiff 
moved  to  strike  out  this  answer ;  but  no  disposition  appears  to  have 
1)een  made  of  this  motion.  Bradford  filed  an  intervention  opposing 
the  claim  of  plaintiff  to  a  deed  for  the  undivided  half  owned  by 
liim,  on  the  ground  that  he  had  redeemed  the  same  from  the  sale. 
The  plaintiff  demurred  to  the  intervention,  which  was  sustained ; 
and  die  Court  rendered  a  judgment  against  the  defendant  and  the 
intervener,  that  the  defendant  execute  a  deed  as  prayed  for; 
from  whidi,  this  appeal  is  taken. 

The  answer  of  the  defendant  did  not  deny  any  of  the  material 
facts  stated  in  the  complaint;  and  the  defense  set  up  in  the  answer 
*of  the  defendant  and  in  the  intervention,  raises  the  single  question 
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whether  a  payment  6f  one-half  of  the  amount  due  to  a  purchaser  at 
execution  sale,  by  the  owner  of  the  undivided  half  of  the  property, 
operates  as  a  redemption  of  that  tmdivided  interest  This  question 
has  already  been  determined  by  this  Court,  in  the  case  of  The 
People  ex  rel.  v.  McEwen  {ante,  54),  in  which  it  was  held,  that 
such  payment  was  not  a  redemption.  » 

The  judgment  is  therefore  affirmed. 


;B[0BBS  ei  al.  v.  DUFF  et  A 

A  DiCRBi^  rendered  In  an  action  on  a  bond,  and  to  foreclose  a  mortgage 
given  to  secare  the  bond,  which,  after  reciting  the  amonnt  found  Aae  on  the 
bond,  directed  that  the  mortgaged  premises  be  sold,  and  out  of  the  proceeds, 
the  coats  and  the  amomit  found  due  on  ,the  bond  and  acerulag  intereat  b«  paid, 
and  that  If  there  was  a  surplus,  the  Sheriff  pay  such  surplus  into  Court,  but 
that  If  the  proceeds  were  InsufBclent  to  pay  the  debt,  interest  and  costs,  the 
Sheriff  should  report  the  amount  of  such,  deficiency  or  balance,  and  that, 
therefor,  the  plaintllT  have  execution  against  the  defendants,  merges  the  orig- 
inal d«bt  In  such  Judgment,  at  least  so  far  as  to  make  it  a  certain  and  llqui- 
darted  demand,  existing  at  the  date  when  the  amount  of  balance  was  ascer- 
tained, by  the  report  of  the  Sheriff,  sufficient  as  •  foundation  of  a  right  of 
action  or  set-off. 

It  la  not  necessary  that  the  demand  sought  to  be  used  as  a  aetKtff,  should  be  in  tha 
form  of  a  personal  Judgment. 

Where  A  appeals  from  a  Judgment  against  him,  and  B  becomes  his  surety  on 
the  appeal  bond;  and  A,  to' secure  B  for  his  liability  on  the  appeal  bond, 
aaaigns  to  B  a  liquidated  demand  held  by  A  against  third  parties,  the  lia- 
bility of  B  on  the  appeal  bond  is  a  sufllclent  consideration  to  support  the 
assignment  made  to  him  by  A. 

Hie  purchaser  of  a  Judgment,  although  he  buys  In  goad  fiilti  %ni  for  a  valoabla 
consideration,  takes  the  same  subject  to  any  right  of  set-off  existing  betwaen 
the  parties  at  the  time  of  his  purchase. 

An  assignee  of  a  Judgment  Is  deemed  to  have  notice  of  all  matters  disclosed  by 
the  record  and  proceedings  in  the  action  In  wliieh  the  Jadgment  was  rendered, 
and  where  that  Judgment  or  the  proceedings  therein  disclose  an  equitable 
right  of  set-off  existing  in  favor  of  the  defendants  against  the  plaintiff,  the 
asslgufe  cannot  claim  to  be  a  l>ona  /fcfe .  purchaser. 

Where  the  parties  to  two  Judgments  are  not  the  same,  a  Court  of  GomniOD  Law 
Jurisdiction  cannot  set  off  one  against  the  other;  but  a  Coart  of  Bqnity  wlU 
look  beyond  the  nominal  to  the  real  partiea  in  interest  and  adjudlcata  tha 
rights  of  the  parties  accordingly. 
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A  Ooort  of  JSqnlty  will  not  ptnnK  m  C9$tui  tue  Imcl  who  to  lnaolT«Bt  to  aaforco 
And  collect  through  his  truttM^  a  judgment  against  a  party  who  bolds  a  Joat 
and  ralld  demand  against  the  cestui  que  iruei,  which  he  has  no  means  of 
enforcing  or  eollectlDg  if  a  set-off  is  denied. 

Where,  In  an  action  at  law,  the  defendants  in  their  answer  set  up  and  elaim  a 
set-off  to  plaintiff* B  demand ;  and  on  the  trial  of  the  action,  the  reeord  shows 
that  the  Court  excluded  all  evidence  of  the  demand  sought  to  be  set  off,  and 
gave  Judgment  for  plaintiff,  tbe  Judgment  In  the  action  at  law  cannot  ba 
pleaded  or  claimed  as  an  estoppel,  in  an  action  afterwatfOs  broogfat  by  tha 
defendants  In  a  Court  of  Equity  to  enforte  tbe  oet-off. 

The  Jarlsdiction  of  a  Court  of  Equity  in  relation  to  set-offs,  is  more  eztensiva 
than  that  of  Common  Law  Courts;  and  where  the  defendant  in  one  of  tba 
Jadgments  is  insolvent,  and  the  plaintiff  in  the  other  is  not  the  real  party  to 
interest,  but  a  trustee  for  the  Insolvent  defendants  in  the  other  judgment,  a 
Conrt  of  Equity  will  decree  a  set-off. 

In  equity,  the  right  of  set-off  depends,  not  on  the  Statutes  of  Setoff,  bnt  npon 
the  right  and  th«  eqaltablo  joriadtction  of  a  Coart  of  Chaaoery  oror  Ita 
tnitors. 

A  party  does  not  lose  his  r^ght  to  bring  an  action  for  a  demand,  which  he  might 
have  pleaded  as  a  set-off  in  a  former  action,  but  neglected  to  do. 

Aa  action  brought  la  a  Court  of  B«nity  to  enforce  a  set-off  of  one  jodgOMnt 
asalnst  another,  la  **  an  action  upon  a  judgment  or  decree  "  within  the  mean- 
ing of  Bee.  17  of  the  Statute  of  Limitations,  and  may  be  brought  at  any  time 
within  ilTe  yeara  of  the  date  of  the  jodgratnt  or  decree. 

Affxal  from  the  District  Court,  Fourth  Judicial  District,  City 
and  C0U11I7  of  San  Francisco. 

April  14th,  1857,  Alfred  K.  Fisher  brought  an  action  in  the 
District  Court  for  Humboldt  County  against  James  T.  Kyan^ 
James  R  Duff,  and  ten  others  named.  The  action  was  brought  to 
foreclose  a  mortgage  made  by  the  defendants  in  said  suit  to  A.  S. 
Tobias,  to  secure  their  bond  to  him  —  which  said  bond  and  mort- 
gage had  come  to  said  Fisher  by  assignment  The  bond  and  mort- 
gage were  executed  November  3d,  1854. 

Decree  for  plaintiff  in  the  suit,  September  15th,  1857. 

Order  of  sale  issued  to  Sheriff  September  15th,  1857,  who  re- 
ported, October  10th,  1857,  a  sale  of  the  mortgaged  premises  at 
public  auction,  application  of  the  proceeds,  and  a  deficiency  or  bal- 
ance of  $17,24&89. 

February  23d,  1856,  Fisher  entered  into  a  written  contract  with 
William  R.  Duff,  by  which,  in  consideration  of  a  certain  sum  of 
xnoney  to  be  paid  to  him,  he  agreed  to  convey  to  William  R.  Duff 
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all  the  mortgaged  property,  if,  upon  foreclosure  and  sale,  he  be- 
came the  purchaser  and  acquired  the  title. 

At  the  Sheriff's  sale  Fisher  became  the  purchaser,  but  refused 
to  carry  out  his  contract  with  W.  R  Duff,  and  on  the  ninth  day  of 
May,  1858,  assigned  the  property  and  balance  due  on  the  decree 
to  Richard  F.  Knox  and  Franklin  Enox. 

July  20th,  1868,  W.  R  Duff  brought  an  action  in  the  Eighth- 
District  Court  against  Fisher,  and  the  Knoxes,  and  others,  to 
enforce  a  specific  performance  of  the  contract  made  with  him  by 
Fisher,  alleging  that  the  Knoxes  bougjit  the  property  with  full 
knowledge  of  the  contract  and  with  irtent  to  defraud,  etc. 

June  17th,  1859,  W,  R.  Duff  recovered  judgment  against 
Fisher  and  the  Knoxes,  awarding  a  specific  performance  and  a 
money  judgment  for  $18,566.99. 

From  this  judgment  the  Knoxes  appealed  to  the  Supreme  Court ; 
and  the  plaintiffs  in  this  suit,  Caleb  S.  Hobbs,  Stephen  D.  Gilmore, 
G.  W.  Arms,  L.  Stephens,  E.  S,  Goddard,  and  James  Clark,  exe- 
cuted an  appeal  bond  on  behalf  of  the  Knoxes,  staying  the  judg^ 
ment.  The  appeal  bond  ran  to  William  E.  Duff  as  obligee,  and 
bore  date  July  25th,  1859.  The  judgment  from  which  the  Knoxes 
appealed  was  affirmed  in  the  Supreme  Court  in  1860.  The  case 
is  found  reported  in  15  Cal.  375. 

William  R  Duff  then  brought  an  action  against  the  present 
plaintiffs  on  the  appeal  bond,  and  recovered  judgment  against  them 
August  23d,  1861,  for  $16,900. 

On  the  tenth  day  of  May,  1860,  and  soon  after  the  judgment  in 
the  case  of  W,  B.  Duff  v.  Fisher  et  (ol.,  for  specific  performance, 
had  been  affirmed  in  the  Supreme  Court,  the  Knoxes  assigned  to 
Goddard,  one  of  the  present  plaintiffs,  the  balance  due  on  the 
decree  which  Fisher  had  assigned  to  them;  and  said  assignment 
was  made  by  the  Kinoxes  to  secure  Goddard  and  his  coplaintiffs 
for  their  liability  on  the  appeal  bond ;  and  Goddard  then  assigned 
to  his  coplaintiffs  an  undivided  half  of  this  balance. 
.  The  present  plaintiffs  appealed  from  the  judgment  against  them 
on  the  appeal  bond,  and  the  judgment  was  affirmed  in  the  Supreme 
Court  March  7th,  1862.  The  case  is  reported  in  19  CaL  646,  and 
an  examination  of  it  will  explain  the  leading  facts  in  this  case. 
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M  the  oommencement  of  the  present  action,  Hohbs,  Gilmore, 
Annes,  Stephens,  Ooddard,  and  Clark,  the  present  plaintiffs,  who 
were  the  EInoxes'  sureties  on  the  appeal  bond,  were  the  owners,  by 
assignment^  of  the  balance  due  on  the  decree  in  favor  of  Fisher 
agxdnst  James  T.  Ryan^  James  R  Duff,  and  ten  others.  Isaac 
Josephi  was  the  owner,  bj  assignment,  of  the  judgment  recovered 
m  the  appeal  bond  bj  William  R  Duff  against  the  present 
plaintiffs;  Duff  had  assigned  this  judgment  to  one  Sharp,  who 
kd  aasigned  it  to  Josephi. 

The  present  action  was  brought  to  enjoin  Josephi  and  his  code- 
fesdants,  Ryan,  the  two  Duffs,  and  others,  from  issuing  an  execu- 
tion on  and  attempting  to  enforce  the  collection  of  the  judgment  on 
the  appeal  bond  against  the  plaintiffs,  and  to  obtain  a  decree  setting 
off  the  amount  of  the  Duff  judgment  against  plaintiffs,  against  the 
same  amount  of  the  unsatisfied  balance  of  the  decree  held  by 
plaintiffs  against  James  T.  Ryan,  James  R  Duff,  and  ten  others. 

The  complaint,  among  other  things,  averred : 

That  on  the  twenty-third  of  February,  1866,  Alfred  K.  Rsher 
entered  into  a  contract  with  said  James  T.  Ryan  and  James  R. 
Buff  (defendants  herein),  but  by  the  especial  request  of  ihe  said 
James  T.  and  James  R.  the  name  of  William  R  Duff  (another  of 
the  defendants  herein)  was  inserted  in  the  contract  as  written,  as 
the  party  contracting  with  said  Fisher,  instead  of  the  real  parties, 
James  T.  Ryan  and  James  R  Duff. 

That  the  said  contract  was  so  made  running  to  William  R  Duff 
with  the  intent  and  purpose,  on  the  part  of  said  James  T.  and 
James  R.,  to  delay,  postpone,  defeat,  and  defraud  their  creditors, 
to  which  said  intent  and  purpose  the  said  William  R  Duff  was 
party  and  privy. 

That  the  action  for  specific  performance  and  accounting,  and  the 
money  judgment  for  the  $13,566.99,  and  the  appeal  bond  given 
by  the  plaintiff,  and  the  action  on  the  appeal  bond,  and  the  judg- 
ment thereon — were  brought  and  procured  by  James  T.  Ryan  and 
James  R.  Duff,  to  whom  the  said  contract,  and  the  said  appeal 
bond,  and  the  said  several  actions  belonged  in  full  ownership,  and 
to  whom  the  said  several  judgments  now  and  ever  have  belonged 
by  a  like  ownership  and  tide.    And  that  William  R  Duff  never 
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had,  and  has  not  now,  any  rightg  or  interests  in  said  oontipact, 
appeal  bond,  actions,  or  jndgments,  except  as  a  mere  nl^ked  trustee 
of  the  aforesaid  real  owners  thereof. 

That  Ryan  and  James  R  Duff  so  the  real  owners  of  said  judg^ 
ment  against  these  plaintiffs  on  the  said  appeal  bond,  and  so  debt- 
ors, as  aforesaid,  in  the  foreclosure  decree  and  balance^  so  belong- 
ing^ to  these  plaintiffs  by  assignment,  as  aforesaid,  are,  t<^ther 
with  the  ten  other  debtors  in  said  balance,  utterly  insolvent;  and 
unless  the  said  balance  so  belonging  to  the  plaintiffs  herein,  and 
the  said  judgment  against  the  plaintiffs,  so  belonging  to  said  Ryan 
and  James  R.  Duff,  as  aforesaid,  can  be  opposed  to  and  set  off 
against  each  other,  the  plaintiff  will  be  wholly  remediless. 

Then  follows  the  appropriate  prayer. 

The  motion  for  a  preliminary  injunction  was  heardin  the  Court 
below  upon  the  complaint;  answer  of  defendant  Josephi,  and  repli- 
cation  thereto;  affidavits  in  support  of  the  complaint,  and  other 
affidavits,  filed  on  behalf  of  defendant  Josephi.;  The  Court  below 
granted  the  preliminary  injunction,  and  from  this  order  the  de- 
fendant Josephi  appealed. 

The  other  facts  appear  in  the  opinion* 

Patterson,  Wallace  <&  Btow,  for  Appellant 

The  foundation  of  the  case  set  up  by  the  respondents  is,  that 
they  have  become  and  are  the  assignees  of  a  certain  judgment,  ren- 
dered in  favor  of  one  Fisher  against  one  James  T.  Ryan,  and 
James  R.  Duff,  and  others.  We  submit,  that  no  such  judgment  is 
shown  to  have  been  rendered.  The  supposed  judgment  is  to  the 
following  effect: 

The  Court  ascertains,  in  the  suit  of  Fisher  against  Ryan  and 
James  R.  Duff,  that  there  is  a  certain  sum  due  on  the  bond  and 
mortgage,  directs  that  the  mortgaged  property  be  sold  to  pay 
this  amount  Directs  that,  if  the  sale  of  the  mortgaged  prop- 
erty shall  not  produce  enough  to  pay  the  sum  ascertained  to  be 
due,  the  Sheriff  shall  report  the  amount  of  the  deficiency,  and 
that  execution  issue  against  Ryan,  James  R.  Duff>  etc,  for  the 
deficiency. 

As  held  by  this  Court,  in  the  case  of  Rollins  y.  Forbes  (10  CaL 
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300),  it  was  competent  for  Fisher,  in  that  sait,  to  have  pursued 
either  one  of  two  distinct  courses  in  enforcing  his  rights,  viz, :  He 
might  take  a  personal  judgment  for  the  amount  due,  with  a  diree- 
ti<m  for  the  sale  of  the  mortgaged  property,  and  the  application*  of 
the  proceeds  of  the  sale  to  the  credit  of  the  judgment ;  and  upon 
the  judgment  so  rendered,  he  might  then  take  out  exoution  for  the 
unpaid  halanbe,  without  further  application  to  the  Court  Or,  he 
might,  as  he  did  do  in  this  case,  obtain  a  flecree  adjudging  the 
amount  due  upon  the  personal  obligation  and  directing  a  sale  of 
the  premises,  and  the  application  of  the  proceeds  to  the  payment 
of  the  judgment;  in  which  latter  case  (as  clearly  appears  from 
BoUina  v.  Forbes  and  Wife,  supra)  further  action  of  the  Court 
win  be  necessary ;  i.  e.,  the  proposition  being,  that  personal  judg- 
ment must  be  rendered.  Whether  before  or  after  the  sale  of  the 
mortgaged  premises,  makes  no  practical  difference;  but  it  must 
be  rendered  at  some  time. 

It  is  true  that  this  decree  awards  execution  for  the  unsatisfied 
balance  which  may  remain ;  but  an  award  of  execution  does  not 
constitute  a  judgment    (PhUlipson  v.  Maohgks,  11  East,  516.) 

In  Chopin  v.  Breder  (16  Oal.  483)  the  deoree  containcMl  a  btate- 
ment  of  the  amount  due,  but  it  was  notwithstanding  held,  that 
there  was  no  personal  judgment  for  the  amount — that  the  matter 
was  eontingeot,  even  though  there,  as  here^  was  an  award  of  exe- 
eation. 

A  final  decree  for  money  must  specify  the  sum -^  not  leave  it  to 
be  asoertained  bj  a  l^ieriff  or  Commiasioner's  report  (Clarh  v. 
M,  4  Dana,  16.) 

Assiming,  however,  tliat  there  was  a  judgment  rendered  in  favor 
of  Fisher,  and  against  James  T.  Ryan,  James  R.  Duff,  and  the 
**  Humboldt  Lumber  Ifanufacturing  Oompany,"  which  might  be 
tbe  subject  of  assignment,  we  submit,  that  the  record  in  this  cause 
discloses  such  a  state  of  facts,  as  makes  it  unfit  for  a  Oourt  of 
Equity  to  help  the  complainants  to  a  set-off. 

This  unsatisfied  balance  of  the  Fisher  decree  first  passed  from 
Fisher  to  the  Knozea  by  formal  assignment 

The  complainants  introduce  the  affidavit  of  one  of  the  Enoxes, 
t&d  it  affirmatively  appears  by  that  affidavit,  that  the  Knoxes  bnve 
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merely  made  a  present  of  this  Fisher  balance  to  the  complainants^ 
by  way  of  enabling  them  to  set  it  up  against  the  judgment  on  the 
appeal  undertakings  if  they  can.  Li  the  pleadings,  the  plaintiffs 
say  they  paid  "  valuable  consideration,"  "  divers  good  and  sufficient 
cosnsiderations ;"  but  nowhere  allege  or  prove  any  amount  what- 
ever paid  by  them,  or  either  of  them,  for  this  Fisher  balance.  The 
record  shows  that  the  Knoxes  committed  a  fraud  in  becoming  the 
assignei^s  of  this  balance ;  that  Gk>ddard  paid  the  Knoxes  nothing 
for  it,  and  then  divided  it  with  his  cooomplainants  upon  the  same 
terms.  It  is  now  held  by  the  complainants,  not  as  hona  fide  as- 
signees, who  have  paid  value  for  it,  and  who  have,  rights  to  be  pro- 
tected in  reference  to  it,  but  in  trust,  for  the  use  and  benefit  of  the 
Knoxes.  If  the  set-off  can  be  sustained,  the  Knoxes  will  be  re- 
leased from  paying  their  sureties,  the  complainants,  anything.  If 
the  set-off  is  not  sustained,  the  Knoxes  wiU  have  to  pay  the  W.  R. 
Duff  judgment 

In  Perkins  v.  Pojrker  (1  Mass.  117)  it  is  held,  that  to  enable  a 
party  to  avail  himself  of  the  aid  of  a  Court  of  Equity,  as  an  as- 
signee, he  must  hold  the  formal  evidence  of  tho' assignment  to  him, 
^*  and^  this  must  appear  to  have  been  made,  not  merely  upon  a  con- 
sideration expressing  a  formal  value,  but  upon  a  good  and  ade- 
quate consideration.''  '^  And  it  is  essential  (say  the  Court)  that 
the  nature  and  amount  of  this  consideration  should  be  averred  and 
proved  by  the  party  claiming  the  aid  of  this  Court  to  enforce  it  as 
an  equitable  right;  especially,  whai  the  interests  of  a  third  person, 
who  is  no  party  to  the  consideration  of  the  assignment,  is  to  be 
affected  by  it'' 

And  upon  page  126,  Strong,  J.  says:  ^' I  have  no  doubt  that  the 
law  will  protect  the  equitable  interests  of  an  assignee  of  a  chose  in 
action.  But  to  create  the 'equitable  interest,  the  assignment  on^t 
to  be  made  for  a  good  and  adequate  consideration,  such  as  money- 
paid,  or  a  precedent  debt  discharged,  eta,  and  the  instrument 
assigned  delivered  over  to  the  assignee;  and  these  several  facts 
ought  to  be  shown  in  the  pleadings.  But  what  is  the  case  before 
the  Court  ?  The  replicaticm  says  that,  ^  for  value  received  the  note 
was  assigned.'  (The  phrases  used  in  the  complaint  in  the  case  at 
bar  ars^  that  Fisher  s(Ad  to  the  Knoxes, '  for  value  reo^ved/  and 
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the  Knoxes  'sold  and  assigned'  to  Gknldard,  and  Goddard  to 
the  other  complainants,  ^  on  divers  meritorious  and  valuable  con- 
siderations.') It  is  true  that  Walue  received'  is  jrimo^  facie 
evidence  of  a  valuable  consideration.  What  is  a  valuable  consider* 
ation?  A  peppercorn;  and  for  augbt  that  appears  by  the  plead- 
ings in  this  caae^  there  was  no  greater  consideration  than  that  for 
the  supposed  assignment,"  ete. 

And  again^  in  Gilman  v.  Van  SlyeJc  (7  Cow.  469)  upon  appli- 
cation to  the  Court  to  set  off  one  judgment  against  another,  the 
Court  say :  ''It  is  not  competent  for  a  party  thus  to  buy  a  judgment 
conditionally  for  the  purpose  of  setting  it  off.  He  is  bound  to 
become  the  absolute  proprietor  for  that  purpose.  He  must  par- 
diase  and  incur  the  risk  of  set-off  himaelf ;  not  oome^  as  here,  in  the 
light  of  a  mere  agent" 

In  the  case  at  bar  there  is  not  evan  a  conditional  purchase  by 
complaints. 

In  SatterUe  v.  Ten  Eyeh  (7  Cow.  480)  it  appeared  that  one 
Aiken  obtained  a  judgment  against  Southwick,  and  indemnified 
Ten  Eyck,  the  Sheriff,  to  obtain  a  levy  on  property  as  Southwick'a 
property,  which  was  claimed  by  the  Satterlees.  The  latter  sued 
the  Sheriff,  Ten  Eyck,  for  the  trespass,  and  recovered  judgment 
against  him  and  Aiken,  then  purchased  from  one  Turner  a  judg- 
ment, which  Turner  had  obtained  against  the  Satterlees,  and  got 
the  assignment  made  out  in  the  name  of  Ten  Eyck.  And  a  motion 
being  made  in  the  name  of  Ten  Eyck  to  set  off  one  judgment 
;;gainst  the  other,  the  Court  refused  it,  saying  that  the  party  must 
be  really  the  assignee — not  the  mere  agent  or  trustee  of  another. 
He  must  be  the  absolute  owner,  holding  the  beneficial  control,  or 
there  could  be  no  set-off. 

Aiken  was  there,  through  the  agency  of  Ten  Eyck,  attempting 
to  do  the  same  thing  that  the  Knoxes  are  attempting  here  through 
the  agency  of  the  complainants,  viz. :  to  save  himself  from  being 
utlimately  compelled  to  pay  the  judgment 

The  case  was  afterwards  brought  before  the  Court  of  Chancery 
of  the  State  of  New  York  '(1  Paige's  Ch.  298)  and  the  set-off 
was  again  denied  there.  In  the  case  at  bar,  it  is  nowhere  pre- 
tended in  the  record,  that  ibe  Enoxes  are  not  amply  aUe  to  repay 
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the  complainants,  their  sureties  on  the  appeal  bond,  the  whole 
amount  that  they  may  be  compelled  to  pay  as  suretiea. 

These  complainants  are  estopped  in  this  suit  to  aver  that  James 
T.  Ryan  and  James  R.  Duff  are  the  real  parties  in  interest  in  the 
money  due  from  them  on  the  judgment  <m  the  appeal  bond, 
because;  In  the  suit  that  Wm.  R»  Duff  instituted  against  the  now 
complainant  Goddard,  it  was  in  like  manner  adjudged  that  Ryan 
and  James  R  Duff  had  no  interest  on  the  side  of  W.  R.  Duff  in 
the  matters  out  of  which  these  matters  have  grown;  and  it  is  not 
pretended  that  they  have  since  acquired  any  such  interest. 

Fisher,  the  remote  assignor  of  tihese  complainants,  would  be  eft- 
topped  by  the  record  in  the  suit  of  Duff  v.  Fisher  (md  Knoxea. 

Enoxes  are  estopped  by  the  record  of  the  same  suit.  Complain- 
ant Goddard  litigated  this  precise  question  with  William  R.  Duff. 

The  rule  is  that  verdicts  and  judgm^^ts  are  ecAiclusive  against 
parties  and  privies  in  estate.  The  complainants,  as  assignees,  axe 
privies  of  their  assignors,  immediate  and  remote. 

'^  If  a  party,  after  the  verdict  and  judgment  against  him,  assign 
his  interest,  the  assignee  is  bound  by  the  verdict."  (3  Phillips  on 
Ev.  15,  note  260;  Payner  v.  Coles,  1  Mumf.  373;  Church  ▼. 
Leavenworth,  4  Day,  274.) 

And  in  the  action  on  the  appeal  band  by  WnL  R.  Duff  against 
these  complainants,  it  was  expressly  averred  by  these  complain- 
ants, defendants  in  that  suit,  that  Ryau  and  J.  R.  Duff  were  the 
real  parties  in  interest  in  the  money  now  in  suit,  and  the  verdict 
and  judgment  were  against  them. 

And  there  is  no  difference  in  the  rule  of  set-off  at  law  and  in 
equity.  (Elder  v.  Laswell,  2  Blaekf*  349;  Van  Buren  ▼.  Fan 
Oaesback,  4  Cow.  498.) 

Mutual  debts  without  mutual  credits  are  no  ground  in  equity 
for  set-off,  even  in  case  of  insolvency.  French  v.  Carver,  (7  Por- 
ter, Ala.  555.) 

This  complaint,  though  in  the  name  of  the  present  plaintiff,  is  in 
reality  an  attempt  en  the  part  of  the  Enojoea  to  avail  themselves  of 
the  fruits  of  the  fraudulent  assignment  made  to  them  by  Eisher — 
for  it  will  be  observed,  that  it  is  nowhere  pretended  in  the  record, 
that  the  Enoxee  are  insolvent,  nor  t]|«jb  if  K3»e$e.  then  complainants 


SUPEEME  COUKT— OCTOBER  TERM,  186S.     606 

Hobbs  «.  Daff. 

are  compelled,  as  sureties  of  tiie  Knoxcs,  to  pay  this  judgment, 
they  will  npt  be  able  to  force  payment  out  of  ^eir  principals,  the 
Enoxes;  and  it  is  apparent  from  the  record  that  the  Knoxes 
tssigned  the  UBsati&fied  balance  of  the  Fisher  decree  to  complain- 
ant Goddard,  without  consideration,  and  that  he  in  turn  has  divided 
it  amoiig  his  cocomplainants  as  a  shield  to  protect  the  Enoxes 
from  the  William  R.  Duif  judgment.  The  result  is,  that  if  the 
oomplainant^s  case  shall  fail,  the  Knoxes  will  have  ultimatel^r  to 
pay  the  W.  R.  Duff  judgmant ;  but  if  the  complainant's  caee  ^all 
succeed,  the  Knoxes  are  aided  by  a  Court  of  Equity  to  avail  them- 
selves of  the  fruits  of  the  fraudulent  assignment  made  by  Fisher  to 
them — an  assignment  declared  and  adjudged,  as  we  have  seen  in 
the  case  of  William  R.  Duff  against  Fisher  and  the  Enoxes,  to  have 
been  made  f rauduleoitly,  and  for  the  purpose  of  swindling  the 
creditors  of  said  Fisher,  of  whom  William  R.  Duff  was  one«. 

Shafiers  <£  OoM,  for  Respondents. 

Oonnsel  stat^  that  ''  the  foundation  of  the  ease  set  up  by  the 
respondents  is,  that  iJiey  have  become  and  are  the  assignees  of  a 
certain  judgment  rendered  in  favor  of  one  Fisher  against  James  T. 
Byan,  James  R.  Doff,  and  others,''  and  ^^  submit  that  no  such 
judgment  has  been  rendered.'' 

We  do  not  conceive  that  it  is  at  all  necessary  for  the  plaintiffs 
to  establish,  that  their  offset  has  taken  the  form  of  a  personal  judg- 
ment Other  claims  than  personal  judgments  may  be  set  off  in 
qui^.  "  The  Court  of  Chancery  v^as  possessed  of  the  doctrine 
of  set-off,  as  grounded  upon  principles  of  equity,  long  before  the 
law  interferred."     (2  Story's  Eq.  Sec.  1432.) 

Lord  Mansfield  has  expressed  his  views  on  the  subject  in  the  fol- 
lowing language :  "  Natural  equity  says,  that  cross  demands  should 
comp^isate  eadi  other  by  deducting  the  less  from  the  greater." 
In  Lindsay  et  al  v.  Jackson  et  oL  (2  Paige,  581),  the  complain- 
ants filed  their  bill  for  the  purpose  of  enforcing  an  acceptance  as  a 
aetoff,  and  prevailed — the  defendants  holding  promissory  notes 
against  the  plaintiffs,' under-due.    The  defendants  were  insolvent. 

In  Bigelow.y.  Wolger  (3  Met.  256)  the  defendant  was  allowed 
to  set  off  a  promissory  note  not  due  when  the  suit  was  commenced. 
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The  plaintiff  was  insolvent.  In  Striker's  case  (1  Bland.  79)  a 
claim  for  rents  and  profits  was  set  off  in  equity  against  a  claim  for 
improvements.  In  Decatur  Railroad  v.  Rhodes  (8  Ala.  206)  a 
claim  for  money  paid  was  allowed  as  an  equitable  set-off.  Stennet 
v.  The  Branch  BarJc  at  MoUle  (9  Id.  120)  held,  that  "  upon  a  bill 
filed  for  an  equitable  set-off,  the  ri^t  does  not  depend  upon  the 
question,  whether  both  demands  have  been  liquidated  by  judgment 
or  decree."  In  Stephens  v.  Fowler  (9  Paige,  280)  a  debt  not  in 
judgment  was  allowed  to  be  set  off.  In  Blake  et  als.  v.  Langdan 
et  al.  (19  Vt.  486),  the  equitable  set-off  was  not  in  judgment.  In 
Naglee  v.  Palmer  et  al.  (7  Cal.  543),  the  offsets  had  not  passed 
into  judgment — they  had  been  meirely  filed  and  reported  upon. 
The  foregoing  authorities  clearly  establish,  that  every  description 
of  countei^daim,  if  liquidated,  can  be  made  the  subject  of  equitable 
set-off. 

Now,'  in  the  foreclosure  suit  of  A.  K.  Fisher  v.  The  HumbolcU 
Lumber  Manufacturing  Co.,  Jamss  T.  Ryan,  and  James  B.  Duff 
et  als.,  there  was  a  decree  or  judgment  past  all  doubt  It  is 
adjudged  that  there  wIeus  due  on  the  bond  and  mortgage  $33,820  — 
and  this  adjudication  is  admitted  by  counsel  in  terms.  And  ii  was 
further  adjudged  that  the  lands  mortgaged  should  be  sold  for  its 
payment.  Part  has  in  fact  been  paid  in  the  mode  designated,  and 
part  in  fact  remains  unpaid.  Now  the  complaint  does  not  say  that 
the  decree  is  a  "personal  judgment,"  a  "money  judgment,"  or 
any  other  kind  of  judgment.  It  simply  calls  it  "  a  judgment "  —  . 
sets  it  out  in  hoBc  verba,  and  leaves  the  question  of  its  effect  to  be 
determined  by  the  Court.  Nor  does  the  complaint  allege  that  the 
plaintiffs  have  a  personal  judgment,  or  any  judgment,  for  the  al- 
leged balance  constituting  their  set-off.  The  allegation  is  that  there 
was  a  "  judgment  and  decree  for  $33,820,  as  due  upon  the  bcmd 
and  mortgage."  And  the  allegation  is  true,  even  if  the  judgment 
was  in  rem,  or  quasi  in  rem.  The  complaint  alleges  further  that 
there  is  "  a  balance  due  and  unpaid  on  that  judgment,  amounting 
to  $17,248.89  and  interest."  And  is  not  that  allegation  true  also? 
Cannot  an  "  unpaid  balance  "  be  predicated  of  a  judgment  in  rem 
or  qmisi  in  rem,  as  well  as  (^  a  promissory  note,  or  bond,  or  judg^ 
ment  in  persofumt  (20  Ala.  826;  27  Id.  428;  8  Geo.  354;  8 
Port  35.) 
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We  shall  assume,  then,  that  what  we  have  alleged  is  tme — that 
is,  the  fact  of  '^  a  balance  of  a  decree  unpaid.''  Admit^  now,  that 
there  is  no  subsisting  personal  judgment  for  that  balance,  does  it 
Mow  that  we  have  no  remedy  for  its  recovery?  Is  it  true  that 
we  can  do  nothing  until  we  have  a  personal  judgment  to  start  with  t 
If  80,  then,  having  no  personal  judgment,  we  cannot  start  at  alL 
The  objection  obviously  assumes  that  nothing  can  be  relied  on  as 
the  foundation  of  an  equitable  ofiFset  except  a  personal  judgment; 
whereas,  the  cases  cited  establish  that  every  description  of  contract 
snd  record  claim  due  in  law  or  equity,  may  be  so  presented.  As- 
suming that  our  balance  has  not  as  yet  taken  on  the  form  of  a  per- 
sonal judgment,  can  it  not  be  made  to  take  on  that  form  in  this 
proceeding? 

By  the  settled  practice  of  the  Axneriean  Chancery,  an  unsatisfied 
balance  due  on  a  foreclosure  decree  containing  no  provision  for  the 
payment  of  a  defici^icy,  may,  on  the  ground  that  it  is  equitably 
due  from  the  party,  be  subjected  to  the  form  of  a  personal  judg- 
ment by  a  petition,  or,  more  properly  perhaps,  by  supplemental 
biD;  and  it  follows  that  if  the  party  from  whom  such  balance  ia 
equitably  due  should  sue  the  party  to  whom  it  is  equitably  due  upon 
a  bond  or  other  contract  claim,  the  defendant  could  tender  his 
equitable  counter-claim  in  offset,  and  in  that  behalf  might  set  out 
the  decree  as  it  was  entered,  admit  part  payment  according  to  the 
method  of  the  judgment,  characterize  his  equitable  counter-claim 
as  ^^an  unsatisfied  balance  equitably  due  upon  the  decree,"  and 
seek  a  judgment  from  the  Court  upon  that  question. 

The  complaint  does  not  attempt,  in  form,  to  make  a  case  of 
"debt^  upon  an  existing  personal  judgment  It  sets  forth  a  detail 
of  facts  instead,  and  they  show  all  the  conditions  of  a  valid  personal 
claim  upon  our  debtors  in  personam,  and  that  is  sufficient  for  our 
purpose. 

But  the  complaint  and  the  exhibits  annexed  do  show  a  personal 
judgment  against  James  T.  Ryan,  James  R.  Duff,  and  the  ten  other 
persons  parties  to  the  foreclosure  in  question.  To  find  out  what 
was  adjudged,  we  must  go  to  the  reoord  of  the  judgment  as  it  was 
actually  made  up.  The  decree  recites  '^that  the  Court,  on  the' 
twelfth  day  of  September,  1857,  referred  the  matter  to  Lewis 
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Wood,  Esq.,  Clerk  of  this  Court,  to  compute,  ascertain,  and  report 
to  this  Court  the  amount  of  principal  and  interest  due  the  said 
plaintiff  on  the  bond  and  mortgage  set  forth  in  the  complaint;  and 
the  said  referee  having  this  day  made  his  report,  showing  that 
there  is  this  day  due  on  the  said  bond  and  mortgage  the  sum  of 
$33,820 ;  and  on  reading  and  filing  his  said  report,  and  on  motion 
of  Thomas  Hanna,  attorney  of  said  plaintiff,  it  is  ordered  by  the 
Court  that  the  said  report  be  confirmed." 

The  decree  then  proceeds  in  common  form  to  "adjudge  and 
decree*'  that  the  mortgaged  premises  be  sold;  and  to  "adjudge 
and  decree "  that  out  of  the  proceeds  certain  special  charges  shall 
be  paid;  and  then  to  "adjudge  and  decree '^  that  out  of  the  same 
proceeds  the  "said  sum  of  $33,820  shall  be  paid,  with  interest 
thereon,  or  so  much  of  said  sum  as  the  residue  of  the  proceeds  will 
pay;  and  then  to  "adjudge  and  decree,'*  if  there  should  be  a  sur- 
plus, that  the  Sheriff  shall  pay  it  into  Court;  and  then  to  "  adjudge 
and  decree  "  that  "  if  the  proceeds  be  insufficient  to  pay  the  amount 
of  said  debt,  interest  and  cost,  the  Sheriff  shall  report  the  amount 
of  such  deficiency  or  balance ;  and  then,  finally  to  "  adjudge  and 
decree'*  that  "therefor  the  plaintiff  have  execution"  against  the 
debtors,  naming  them  by  name. 

This  was  a  proper  decree,  as  this  Court  has  already  repeatedly 
decided;  but  no  matter  how  erroneous  it  may  be,  it  cannot  be 
attacked  collaterally.  For  all  the  purposes  of  this  case,  it  is  to  be 
treated  as  a  valid  and  final  judgment  upon  all  the  points  adjudged 
by  it 

The  right,  and  the  extent  of  the  right,  having  been  ascertained 
by  the  report  of  the  Referee,  as  by  the  verdict  of  a  jury,  the 
decree,  in  view  of  the  facts  so  found,  takes  up  the  subject  of  relief^ 
and  "  decrees  and  adjudges  "  upon  it  under  three  distinct  aspects : 

1st  The  mortgage  property  shall  be  sold,  and  the  proceeds  be 
applied  in  satisfaction  of  the  debt 

2d.  But  there  may  be  a  surplus;  and  if  there  be,  then  let  it 
be  paid  into  Court,  there  to  remain  subject  to  the  Court's  order, 

3d.  But  there  also  may  be  a  defici^cy.  Should  there  be  one, 
let  the  Sheriff  report  it  and  the  amount  of  it,  and  then  on  this,  the 
last  of  the  three  alternative  aspects,  the  decree  adjudges  "  that  the 


SUPREME  COURT  ^  OCTOEER  /PEEMi*  4a6Si     600^ 


plaintiff  have  ezecntion  therefor  agahat  the  debtors  in  the  suit  by 

Courts  of  Equity  do  not  administer  justioe  "by  halves**'  They 
aim  to  exhaust  the  cases  with  which  they  deaL  Their  decrees  for 
relief  are  not  confined  in  their  range  to  facts  that  hare  formed 
themselves  into  actual  oombinations,  existing  at  the  time  the  Chan- 
cellor utters  his  judgment^  but  they  project  themselves  into  the 
future;  and  anticipating  other^  and  all  other  combinations  of  facts 
that  may  arise  by  legal  possibility ^  proceed  to  adjudge  in  advance 
the  legal  coneequences  that  shall  attend  upon  them  when  they 
actually  occur.  It  is  mainly  in  the  fact  that  its  decrees  can  be 
thus  molded^  that  the  SKcellenoy  of  the  chancery  jurisdiction  con* 


Among  other  possible  predicaments,  the  Chancellor^  in  the 
fdredoBure  case^  f Oif^aw  that  t^re  might  be  a  "  balance  "  unsatis- 
ied  by  the  proceeds  oi  the  sale — the  existence  and  amount  of 
which  might  be  ma^le  manifest  by  the  Sheriff's  return — as  in 
returns  upon  execution  at  ooBimon  law  —  and  acting  in  advantje 
upon  8U<5h  possible  predicament,  Im  in  so  many  words  "  adjudges 
and  decreee  that  the  plaintiff  have  execution  therefor  against  tbe 
deff*idants"  by  name.  Here  is  a  judgment  at  least  The  lan-^ 
guage  not  only  imports  it,  biit  demonstrates  it  It  i&  not  a  judg^ 
meat  in  rem,  Biid  it  teniains  that  it  must  be  a  judgment  that  the 
''balance/^  when  a^eertained  in  the  manner  pointed  out  by  the 
decree^  shotdd  be  paid  by  the  debtors  out  of  their  esmitOB  at  large. 
This  is  a  contingent  judgment  in  personam,  or  it  is  nothing,  and 
words  have  lost  their  meaning.  The  form  of  worcb  used  in  the 
utterance  of  this  judgment,  as  well  as  the  power  of  the  Court  to 
render  the  judgment  itself,  are  fully  vindicated  by  the  two  himdred 
and  forty-sixth  section  of  the  Fraetioe  Act  t 

"  The  Court  shall  have  powet  by  its  judgment  to  direet  a  sale  of 
the  property,  or  aliy  part  of  it — the  application  of  the  proceeds  to 
tJie  payment  of  the  ainount  due  on  the  mortgage,  and  execution  for 
the  balance.'' 

Il  is  of  no  tnoMent  that  the  report  of  the  Sheriff  wiis  not 
*confirm*d"  by  the  Ccnirt,  for  the  decree  does  not  require  it 
Pej^aps  it  ought  to  have"»equited  itj  h^i  it  is^te  eertain  that  it 

Vol.  XXIII.-:- as 
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does  not.  It  is  of  no  moment  that  an  order  was  not  procured  for 
execution,  for  the  decree  in  terms  doomed  the  defendants  to  execu- 
tion a^  a  sequence  following  instantaneously  upon  the  filing  of  the 
report,  and  in  that  particular  it  followed  the  mode  pointed  out  in 
the  two  hundred  and  forty-sixth  section  of  the  Practice  Act. 

But  all  the  questions  arising  under  the  objection  in  hand  have 
been  settled  by  this  Court  in  Rollins  v,  Forbes  mid  Wife  (10  CaL 
299)  and   Bowe  v.  Table  Mt.  M.  Co.  (Id,  441). 

The  case  of  Ckapvn  v.  Broder  (16  Id.  408)  is  not  opposed  to, 
but  agrees  with  and  illustrates  the  doctrine  of  the  foregoing  cases. 
The  counsel  contesting  the  judgment  lien  asserted  in  that  case,  ad- 
mitted in  their  argument  '^  that  the  decree  in  favor  of  Moss  became 
a  lien  from  the  time  of  the  Sheriff's  return,  and  the  filing  ot  his 
report  of  sale  showing  that  there  was  a  deficiency,"  but  insisted 
that  ^^  until  then  the  judgment  was  contingent^  and  no  executicm 
could  issue."  The  whole  of  the  reasoning  in  the  opinion  shows  that 
this  view  was  adopted  by  the  Court  They  say  that  the  "judg- 
ment is  in  abeyance  until  the  contingency  (named  in  the  decree) 
is  determined."  And  how  determined  here  except  in  the  mode 
and  manner  in  which  the  decree  has  adjudged  it  shall  be  deteis 
mined,  viz. :  by  the  filing  of  the  officer's  return  showing  the  eadatr 
ence  of  a  deficiency,  and  its  amount  t 

The  Court  further  says:  "It  (such  contingent  judgment)  may 
become  a  valid  and  perfect  judgment;  but  imtil  the  amount  to  be 
recovered  is  ascertained  and  fixed,  no  effect  can  be  given  to  it  as  a 
lien," 

In  all  the  New  York  cases  in  which  it  has  been  held  that  exeou- 
tion  could  not  issue  for  a  balance  reported  by  the  Master  until  after 
the  report  had*been  confirmed,  the  decree  in  terms  made  such  con- 
firmation necessary.    In  our  statutes  there  is  no  such  provision. 

But  this  question  is  no  longer  an  open  one,  for  in  BoUins  t. 
Forbes  and  Wife  (10  CaL  299)  it  was  held,  that  where  a  personal 
]udgm^it  was  in  fact  involved  in  the  decree  rendered  in  the  fore- 
closure, and  the  avails  of  the  sale  had  been  credited  by  the  officer 
making  the  sale  and  reporting  a  balance,  "  no  further  action  of  the 
Court  would  be  necessary  to  ascertain  the  deficiency  for  which 
execution  mi^t  issue."  The  only  question  open  on  this  leooid  is : 
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Does  the  Fiaher  decree  mvolve  such  personal  judgment!    (5  Gill 
tJohn&520 

As  a  lesult  we  submit^  that  the  plaintiff  in  A,  K,  Fisher  v. 
iyan  and  Duff  et  oL,  had  a  contingent  judgment  in  personam  aa 
soon  as  the  decree  was  entered,  and  that  judgment  became  an  ab- 
solute judgment  in  personam  as  soon  as  the  contingency  transpired. 

After  confirming  the  Master's  report^  the  decree^  in  the  language 
of  oounsely  ^^  adjudges  the  amount  due  on  the  personal  obligation.'^ 
Wliat  personal  obligation!  Certainly  not  the  mortgage,  for  that 
acts  merely  upon  the  land.  The  only  personal  obligation  disclosed 
by  the  papers,  is  the  personal  obligation  evidenced  by  the  bond 
which  the  mortgage  was  given  to  secure.  The  Court,  then, 
"adjudged''  the  amount  "due"  upon  the  bond.  But  as  "due" 
from  whom !  The  only  answer  that  can  be  given  is,  "  due  from 
the  parties  by  whom  the  bond  is  signed."  The  decree,  then^ 
establishes  by  judgment  that  those  parties  were  personally  indebted 
to  Fisher  in  the  sum  of  $38,820,  by  reason  of  the  bond,  and  that 
result,  so  affecting  the  obligors  personaUy,  is  res  judicata.  The 
residue  of  the  decree,  in  effect,  adjudges  that  the  already  adjudged 
personal  indebtedness  shall  be  paid,  and  primarily  caata  the  burden 
upon  the  lands  mortgaged,  and  that  reaource  coming  short,  and 
the  amount  of  the  deficit  being  aacertained  by  the  report  of  a  sworn 
public  officer,  execution  therefor  is  to  issue  against  the  persons 
from  whom  that  deficit,  and  a  still  larger  aum  originally,  had,  in 
the  language  of  oounael,  been  "  adjudged "  to  be  "  due "  on  the 
'^peraonal  obligation"  evidenced  by  the  bond. 

Counael  atate,  that  in  Chapin  v.  Broder  (16  Cal.  422)^  it  was 
held  there  waa  no  personal  judgment  The  decree  in  that  case 
was  the  same  aa  the  Fiaher  decree.  It  waa  held  that  the  decree 
in  the  first  inatance  contained  no  auch  personal  judgment  as  waa 
neceaaary  in  order  to  work  out  the  result  of  the  "Hen"  on  lands 
extraneous  to  the  mortgage;  but  on  looking  into  the  facta  of  that 
case,  the  Court  will  aee  that  the  very  point  upon  which  the  judg- 
ment of  the  Court  below  waa  affirmed  waa,  &at  the  balance,  when 
reported  by  the  Sheriff,  became  a  judgment  lien  the  moment  the 
report  waa  filed*  If  that  caae  waa  rightly  decided,  then  Fisher 
had  a  perfected  pencmal  judgment  the  moment  that  the  Sheriff's 
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Report  was  filed  in  the  Clerk's  office  of  the  County  of  Humboldt. 
The  result  is  that  we  are  in  the  right  in  this  matter,  if  Chapin  v. 
Broder  was  rightly  decided. 

In  commenting  upon  the  case  of  Glark  v.  Bell  (4  Dana,  16), 
counsel  rely  upon  it  as  authority  to  show  that  "  a  final  decree  for 
money  must  specify  the  sum — not  leave  it  to  be  ascertained  by  the 
Sheriff  or  Commissioner's  report"  It  is  sufficient  to  say  that  the 
decree  here,  and  on  the  admission  of  counsel,  too,  does  ^^  adjudge 
the  amount  due  upon  the  personal  obligation."  It  does  not,  then, 
run  into  the  vice  of  committing  any  question  involving  the  exercise 
of  judicial  power  or  discretion  to  the  Sheriff  for  solution.  The 
Sheriff  is  required  to  sell  and  report,  both  of  which  acts  are  purely 
ministerial  and  clearly  within  the  scope  of  his  official  duties.  If 
oounsel  mean  to  contend  that  there  can  be  no  contingent  judgment 
in  personam,  they  are  met  by:  (Chapin  v.  Broder,  16  Cal.  422 ; 
McCarthy  v.  Oraham,  8  Paige,  480 ;  Rollins  v.  Forbes  et  ux.,  10 
Cal.  229;  10  Paige,  117-) 

But  oounsel  say,  that  "  it  appears  by  flie  affidavit  of  one  of  the 
Enoxes,  at  page  68  of  the  Transcript,  that  the  Knoxes  have 
merely  made  a  present  to  the  complainants  of  the  Fisher  balance, 
by  way  of  enabling  them  to  set  it  up  against  the  judgment  on  the 
appeal  undertaking,  if  they  can." 

Answer. — The  affidavit  referred  to  shows  that  the  balance  duo 
on  the  Fisher  decree  was  not  a  ^ft  or  **  present "  by  the  Knoxes  to 
die  complainant,  in  the  sense  in  which  counsel  evidently  use  the 
term ;  but,  on  the  contrary,  that  tiie  assignment  was  made  by  them 
on  a  valuable  and  highly  meritorious  consideration,  viz. :  to  secure 
the  complainants  against  their  liability  on  the  appeal  bond,  given 
by  them  at  the  request  of  the  Kiioxes,  in  the  suit  for  specific  per- 
formance (W.  B.  Duff  V.  Fisher  et  at) 

It  is  said  that  the  plaintiffs  hold  the  Fisher  "balance  in  trust 
for  the  Knoxes."  •  The  answer  is,  that  the  record  shows  tfiat  the 
trust  is  not  a  naked  trust,  but  a  trust  coupled  with  an  interest ; 
and  no  trust  at  all  except  such  as  all  sureties  are  affected  witli 
who  take  securities  from  their  principals. 

It  is  said,  further,  "  if  the  set-off  can  be  sustained,  the  !Rnoxea 
will  be  released  from  pajing  their  sureties  anything."   The  answer 
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to  that,  if  any  answer  is  required,  is,  that  they  will  be  so  releafled 
for  the  reason  that,  by  assigning  to  the  plaintiffs  the  balance  due 
them  on  the  Fisher  judgment^  they  have,  in  advance,  put  their 
snretiea  in  funds  wherewith  to  liquidate  their  liabilities^  evidenced 
by  the  judgment  upon  the  appeal  bond*  No  one  can  complain, 
except  Josephi,  should  the  offset  be  allowed ;  but  he  took  his  assign- 
ment of  the  judgment  on  the  appeal  bond  long  after  our  equitable 
ngfat  to  offset  had  vested.  Josephi  took  his  assignment  subject  to 
the  vested  equity  of  the  plaintiffs  to  oppose  their  balance  to  it 
(Practice  Act,  Sec  6;  Qay  v.  Gay,  10  Paige,  369;  Barber  v. 
Spencer,  11  Id.  517;  Wright  v.  Levy,  12  CaL  257.)  Aa  to  the 
necessity  of  a  written  assignment,  see  Ford  v.  Stewart  (19  Johns. 
342),  in  which  it  was  held,  that  ''a  judgment  may  be  assigned  bj 
pa?ol^  or  writing  without  seaL^'  Same  point  in  Prescott  v.  Hall 
(17  Johns.  284). 

In  Ensign  v.  Kellogg  et  al.  (4  Pick.  1),  the  assignees  of  a  bond 
sued  for  specific  performance:  held,  that  the  obligors  could  not 
question  the  validity  of  such  assignment  on  the  groiind  that  it  was 
without  consideration:  that  is  a  matter  between  the  creditors  of 
the  obligee  and  the  complainant 

Josephi  is  no  "  creditor ''  of  our  assignors,  undertaking  to  set 
aside  our  assignment  on  the  ground  that  it  was  made  for  the  pur- 
pose of  defrauding  him,  as  a  creditor,  and  driving  us  up  to  prove 
that  we  paid  a  full  and  adequate  consideration  for  the  '^  balance '' 
assigned ;  nor  did  he  become  interested  as  a  '^  third  person  "  until 
after  the  judgment  on  the  appeal  bond  had  been  finally  affirmed  in 
this  Court,  March  7th.  1862*  Sharp  assigned  to  Josephi  March 
10th,  1862,  and  William  R-  Duff  the  trustee  of  our  debtors, 
assigned  to  Sharp  on  the  same  day. 

Again,  the  fallacy  of  the  argument  that  the  complaint  will  not 
support  the  injunction,  for  the  reason  that  the  character  and  amount 
of  the  oonsideration  paid  by  the  plaintiffs  for  an  assignment  to  them 
of  the  balance  due  on  the  Fisher  decree  are  not  circumstantially 
stated,  will  more  fully  appear  from  the  following  considerations: 

In  the  case  of  Gilman  v.  Van  Slyck  et  al.  (7  Cow.  469),  oited 
by  eounsel,  it  was  held^  ^'  that  a  judgment  purchased  by  a  party 
mtk  a  view  to  aet  itioS,  and  with  eondition  that  if  he  fails  to  obtain 
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the  6et«off  on  motiozi,  the  assignment  shall  be  void;  and  accom- 
panied with  a  stipulation  that  the  assignee  shall  be  indemnified 
against  the  costs  of  the  motion,  cannot  be  set  off.''  That  case  differs 
from  this  in  every  governing  particular.  Here,  there  was  no  such 
condition,  nor  was  there  any  such  stipulation.  The  assignment  was 
absolute  for  all  the  purposes  of  indemnity  to  the  sureties  for  whose 
benefit  it  was  given. 

As  to  Satterlee  v.  Ten  EycTe  (7  Oow.  480),  we  make  out  a  ease 
under  the  law  of  offsets  as  there  expounded.  The  plaintiffs  are  not 
the  "  mere  agents  or  trustees  "  of  their  assignors,  but  are  the  "  abso- 
lute owners  "  of  the  balance  which  they  assert,  '^  holding  the  benefi- 
cial control"  thereof  in  the  largest  measure  that  the  law  of  pledget 
will  admit  of.  Further  on  it  is  said  by  coimsel,  ^^  that  it  is  nowhere 
pretended  in  the  record  that  the  Enoxes  are  not  amply  able  to  re- 
pay the  complainants,  their  sureties  on  the  appeal  bond,  the  whole 
amount  that  they  may  be  compelled  to  pay  as  sureties.''  To  this  we 
sabmit  the  following  replies: 

According  to  all  the  cases,  our  right  to  offset  in  equity  turns 
upon  the  insolvency  of  the  parties  who  owe  us  the  ^^  balance,"  and 
it  cannot  be  made  to  hinge  upon  the  insolvency  of  the  parties  from 
whom  we  derived  our  title  to  that  balance. 

In  Walker  v.  Sedgwick  (8  Cal.  405),  it  was  held  as  follows: 
^'  Insolvencn^  may  exist  in  a  thousand  cases  where  its  existence  can- 
not be  proved  at  the  time ;  and  who  would  not  prefer  setting  off  his 
claim  against  that  of  another,  rather  than  first  pay  the  money  out 
of  his  own  pocket,  and  then  risk  getting  it  again  from  the  pocket  of 
his  adversary?"  The  point  decided  in  this  case  is  identical  in 
effect  with  that  now  under  discussion. 

The  principles  upon  which  judgments  are  held  conclusive  upon 
the  parties,  require  that  the  rule  should  apply  only  to  that  which 
was  directly  in  issue,  and  not  to  everything  which  was  incidentally 
brought  into  the  controversy  during  the  trial.  And  it  is  only  to  the 
material  all^ations  of  one  party  that  the  other  can  be  called  upon 
to  answer;  it  is  only  upon  such  that  an  issue  can  properly  be 
formed,  to  which  alone  testimony  can  be  regularly  adduced ;  and 
upon  such  an  issue  only  is  judgment  to  be  rendered.  A  record,  there- 
fore, is  not  held  conduaive  aa  to  the  truth  of  any  all^gationa  wUdk 
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were  not  material  nor  traversable;  but  as  to  things  material  and 
traversable,  it  is  conclusive  and  finaL     (1  Greenl.  Ev.  Sec.  528.) 

As  a  second  estoppel,  counsel  insist  '^  that  in  the  suit  William 
B.  DufF  instituted  against  the  plaintiff  Qoddard,  it  was  in  like 
manner  adjudged  that  Byan  and  James  R  Duff  had  no  interest  on 
the  side  of  William  R.  Duff  in  the  matters  out  of  which  these  mat- 
ters have  grown,  and  it  is  not  pretended  that  they  have  since  ac- 
quired any  such  interest.'* 

To  this  objection  we  submit  the  following  answer:  Of  the  six 
plaintiffs  in  this  action,  one  only  of  their  number  was  party  to  the 
suit  named  in  the  statement  of  the  objection,  viz. :  Gtoddard.  That 
suit  was  commenced  August  17th,  I860.  All  of  the  plaintiffs  be* 
came  jointly  interested  in  the  offset  now  presented  on  the  nine- 
teenth of  June  previous ;  and  it  follows  that  inasmuch  as  Hobbs, 
Gihnore,  Armes,  Stephens,  and  Clark,  were  interested  in  the  offset 
before,  and  at  the  time  the  suit  referred  to  was  brought,  and  were 
net  made  parties  to  it,  that  no  judgment  rendered  in  the  suit  could 
by  possibility  estop  them.  Nor  would  Goddard  himself  be  es- 
topped by  the  judgment  in  any  subsequent  litigation  involving  the 
same  subject  matter  in  which  he  and  his  coowners  were  made  de- 
fendants jointly,  (2  Cowen  &  Hill's  Notes,  2 ;  Baring  v.  Fanning, 
1  Paine,  549 ;  Ghapman  v.  Chapman,  1  Mumf.  398.) 

The  Uiird  estoppel  relied  on,  is  stated  by  counsel  as  follows :  ^'  In 
the  suit  upon  the  appeal  bond  where  the  same  matters  were  set  up 
which  are  now  set  forth  in  the  complaint,  it  was  determined  that 
William  R.  Duff  was  the  owner  of  the  money  now  in  controversy." 
By  "  the  money  now  in  controversy,"  counsel  doubtless  mean  the 
money  due  on  the  judgment  on  the  appeal  bond.  That  was  an 
action  at  law  by  William  IL  Duff  against  the  present  plaintiffs, 
upon  the  appeal  bond. 

It  is  true  that  the  offset  now  relied  on  was  presented  in  that  suit 
upon  the  same  allegations  substantially  as  those  contained  in  the 
present  complaint.  But  by  referring  to  the  statement  on  new  trial 
in  that  case,  it  appears  that  the  defendants'  evidence  to  prove  that 
the  appeal  bond  in  suit  belonged  to  James  T.  Byan  and  James  R. 
Duff,  was  excluded  by  the  Court  below,  and  that  the  question  of 
fact  was  nether  determined  nor  investigated.    The  new  trial  asked 
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red  by  Sec.  19  of  the  Statute  of  Limitations.  "  An  action  for 
relief  not  hereinbefore  provided  for,  must  be  commenced  within 
four  years  after  the  cause  of  action  shall  have  accrued."  (Lard 
V.  Morris^  19  CaL)  The  judgment,  plaintiff  seeks  to  set  off,  was 
rendered  September  17th,  1857.  This  action  was  conmienced 
March,  1862,  more  than  four  years  after,  and  more  than  six  years 
after  Fisher,  plaintiffs'  assignor,  discovered  that  Wm.  B.  Duff  was 
trustee  of  James  T.  Ryan  and  another. 

Shafter  &  Ooold,  in  reply. 

The  legal  proposition  seems  to  be  as  follows:  If  A  (A.  K. 
Fisher)  having  a  mortgage  on  lands  of  B  (James  T.  Byan  and 
James  B.  Duff),  the  mortgage  standing  as  security  for  B's  own 
debt,  makes  a  contract  with  B  (here  nominally  with  Wm.  B.  Duff 
as  the  naked  trustee  of  J,  T.  Byan  and  J.  R  Duff)  that  he  (A) 
will  oonvey  to  B  the  mortgaged  lands  if  he  (A)  should  become  the 
<n¥ner  of  them  under  proceedings  in  foreclosure;  A,  in  the  event 
of  his  becoming  the  owner  of  the  lands  in  the  manner  named, 
would  be  bound  to  convey  liiem  to  B  free  from  all  lien  for  an  unpaid 
balance  of  the  mortgage,  should  there  happen  to  be  one.  That 
conclusion  may  be  safely  admitted,  for  it  is  difficult  to  see  how  the 
purchaser.  A,  could  have  any  lien  on  his  own  land  for  a  balance  duet 
to  himself.  But  after  the  title  had  vested  in  B  by  conveyance  from 
A,  why  could  not  A  collect  his  unpaid  balance  due  to  him  from  B, 
by  levying  it  upon  the  particular  land  conveyed !  Of  what  im- 
portance would  it  be  to  B,  whether  that  particular  land  should  be 
seneed  or  some  other  property  constituting  a  portion  of  his  general 
estate,  for  the  payment  of  an  admitted  debt?  Or  if  A  (here 
these  plaintiffs  in  effect)  was  indebted  to  B  (here  James  T.  Ryan 
and  James  R  Duff  in  effect)  in  any  money  claim  from  book  ac- 
count up  to  final  judgment  (here  the  judgment  on  the  appeal 
bond,  in  effect),  why  could  not  A  (these  plaintiffs  in  effect)  offset 
his  money  "  balance  "  against  the  adversary  money  claim  due  from 
his  debtor!  Dropping  heze  the  hypothetical  case,  the  argument 
of  counsel  suggests  no  other  reason  than  this:  Fisher  had  to  be 
compelled  by  proceedings  to  fulfill  his  agreement  to  convey  the 
mills  and  the  steam  tug,  and  damages  were  asseeeed  by  a  Court, 
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instead  of  being  amicably  assessed  bj  the  parties.  Conceding  that 
we  have  a  personal  judgment  for  our  ^'balance;''  conceding  that 
that  balance  has  come  to  ns  honestly  and  on  sufficient  consideration; 
conceding  further^  that  the  judgment  on  the  appeal  bond  to  which 
onr  offset  is  now  opposed^  was  the  property  of  James  T.  Ryan  and 
James  R.  Duff  at  the  time  when  the  plaintiffs  so  became  owners 
of  the  ^^ balance;"  conceding,  in  shorty  every  point  of  fact  which 
we  dain^  the  hopeless  insolvency  of  our  debtors  inclusive^  counsel 
maintains  that  the  plaintiffs  cannot  offset^for  the  reason  that  Fisher 
was  contumacious  in  the  matter  of  fulfilling  his  contract  to  convey, 
and  that  thereby  he  forfeited  his  right  to  offset;  and  that  the  bar 
was  not  limited  to  him,  but  affects  '^  his  heirs,  administrators,  and 
assigns,  forever."  For  this  conclusion  no  case  is  cited  and  no 
principle  is  adduced.  The  case  from  11  OiU  &  Johns.  314,  has  not, 
as  we  conceive,  ainy  bearing  upon  the  point.  But  another  objeo- 
ti<Hi  is  made  by  counsel,  under  title  fourth,  not  taken  in  the  leading 
brief;  it  is,  that  Fisher  should  have  pleaded  in  offset  the  balance  of 
his  foreclosure  decree,  in  the  suit  for  specific  performance  of  his 
contract  to  convey  the  mills  and  tug;  and  that  not  having  done  so^ 
neither  he  nor  his  assigns  can  bring  an  original  action  to  enforce 
the  offset  The  case  cited  from  11  CaL  212,  has  obviously  no 
bearing  on  this  proposition,  neither  has  the  case  cited  from  4  Johns. 
510,  nor  the  case  from  1  Id.  07.  It  is  perfectly  well  settled  that 
a  party  having  an  offset  at  law  may  present  it  in  a  suit  against  him 
at  law,  or  forbear  to  do  so  in  his  election^  and  without  prejudice 
to  any  of  his  l^al  or  equitable  remedies.  This  point  is  so  thor- 
oughly established  by  the  authorities  that  it  cannot  be  considered  an 
op^i  question.  (Barb,  on  Set-off,  21.)  In  this  matter  equity 
doubtless  "  follows  the  law." 

But  again:  Fisher  could  not  have  offset  his  '^ balance"  in  the 
suit  of  TT.  B.  Duff  v.  Fisher  and  Enoxes  for  specific  perform- 
ance and  account,  without  the  help  of  the  '^equitable  circum- 
stance" furnished  now  by  the  insolvency  of  the  parties  from 
whom  that  balance  was  due.  If  he  had  attempted  it,  he  would  have 
groxmded  on  the  shoal  of  '^  mutuality."  Now,  it  nowhere  appears 
in  this  record  that  those  parties  were  insolvent  at  the  time  when 
the  suit  was  brought  or  while  it  was  pending    How  then,  oan 
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counael  say  that  Fisher  conld  have  pleaded  his  balance  in  offset 
in  the  suit  referred  to?  But  counsel  further  along,  refers  to  the 
suit  of  Wm.  B.  Duff  v,  Ooddard  and  Sheriff  Van  Ness  (to  enjoin 
the  threatened  sale  of  the  Humboldt  mill  on  an  execution  for  our 
"  balance '*),  and  argues  that  because  that  suit  settled  the  title 
to  the  saw-mill,  it  in  effect  settled  the  title  to  the  money  judgment 
on  the  appeal  bond.  This  position  we  do  not  propose  to  review 
a  second  time,  and  refer  to  it  now  for  the  purpose  of  correct- 
ing an  error  of  fa6t  into  which  counsel  has  inadvertently  fallen. 
There  was  no  decree  forbidding  Goddard  to  sell  the  "balance  '*  of 
the  Fishfer  decree  now  raised  as  an  offset  He  was  enjoined  to 
refrain  from  selling  the  mill,  which  we  take  to  be  a  different  thing 
altogether. 

Again^  it  is  asserted  that  Ooddard  assigned  an  interest  in  tbe 
set-off  to  his  cosureties  and  coplaintiffs,  after  the  decree  ill  the 
quia  timet  suit  referred  to.     That  is  a  mistake;  for  as  we  have 
already  shown  by  the  record,  the  plaintiffs  became  joint  owners  of 
the  set-off  forty  days  before  the  quia  timet  suit  was  brought. 
Counsel,  under  the  fourth  head  in  his  brief,  contends  that  we  are 
estopped  from  asserting  our  offset  by  the  "  undertaking  on  appeal/*  . 
The  proposition  is  not  illustrated  by  any  comment^  and  it  would 
be  idle  for  us  to  conjecture  the  grounds  upon  which  it  was  advanced 
by  counsel,  and  then  proceed  to  answer  the  grounds  so  conjectured. 
We  do  not  deny  the  bond,  nor  any  of  its  recitals ;  and  the  entire 
validly  of  the  judgment  rendered  upon  it  against  Us  is  admitted 
in  the  very  theory  of  this  action.     Counsel  further  insists  that 
plaintiffs  are  estopped  by  the  contract  on  which  the  suit  for  specific 
performance  was  based,  from  saying  that  our  debtors  Ryan  and 
Duff  were  the  beneficial  owners  of  it ;  but  no  reasons  for  this  opin- 
ion are  given  or  suggested,  except  as  it  is  said  that  Fisher  contracted 
with  Wm.  R.  Duff.    The  answer  is,  that  we  do  not  deny  now  any* 
thing  which  that  contract  provides  for,  or  asserts,  or  manifests. 
Among  other  things,  the  paper  demonstrates  that  the  contract,  as 
written,  runs  to  W.  R.  Duff,  but  it  does  not  show,  nor  undertake 
to  show,  who  the  persons  were  at  whose  instance  or  for  whose  benefit 
the  contract  was  in  fact  made.    The  difficulty  relied  on  by  counsel 
Wis  eonsidered  and  disposed  of  judicially  in  the  casb  of  Barrett  t. 
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Barrett  (8  Pick-  342),  and  in  NagUe  y.  Palmer  (7  Cal.  543). 
Under  the  fifth  head  of  the  brief,  counsel  defend  on  the  ground 
of  the  Statute  of  Limitations.  It  is  true  that  this  action  was  com- 
menced more  than  four  years  after  the  rendition  of  our  judgment, 
but  it  is  also  true  that  it  was  less  than  five  years  by  seven  months. 
The  statute  runs  from  the  date  of  the  judgment,  past  all  doubt, 
and  that  was  October  10th,  1857 ;  the  date  of  the  Sheriffs  return 
showing  the  amount  of  the  unsatisfied  balance  that  we  now  seek 
to  hav^  offset  against  the  judgment  on  the  appeal  bond.  The  case, 
then,  in  our  view  of  the  matter,  comes  to  this :  The  plaintiffs  are 
at  kw  the  absolute  owners  of  a  claim  against  J.  T.  Ryan  and  James 
R  Duff  of  the  amount  of  about  $55,000,  and  they  are  the  equi- 
table owners  thereof,  as  sureties,  for  all  the  purposes  of  indenmity. 
We  seek  to  offset  it  against  a  judgment  now  the  property  of  Josephi, 
but  which  belongecl  to  our  debtors  at  the  time  when  we  took  our 
daim  by  assignmesnt.  We  are  not  estopped  from  proving  that  the 
adversary  judgment  was  the  property  of  our  debtors  at  the  tima 
named,  by  any  record  that  has  been  produced,  for  in  none  of  than 
is  that  question  even  alluded  to,  except  one  (the  action  on  the 
appeal  bond),  and  in  that  record  it  appears  that  the  question,  for 
technical  reasons,  was  not  tried.  The  suit  failed  for  the  reason, 
as  this  Court  held,  that  the  offset  could  not  be  enforced  in  a  Court 
of  Law. 

CwocKKEf  J,  delivered  the  opinicm  of  the  Ooiqrt-^  Oo^m^  0.  J. 
eoneurring. 

This  is  a^  appeal  from  an  order  granting  an  injunction,  in  an 
action  in  the  nature  of  a  suit  in  equity,  for  a  decree  setting  off  a 
certain  demand  owned  by  the  plaintiffs,  against  a  demand  owned 
by  Josephi,  one  of  the  defendants. 

The  record  discloses  these  facts,  that  on  the  fifteenth  day  of  Sep- 
tember, 1857,  one  Fisher  obtained  a  decree  for  the  foreclosure  of  a 
mortgage  upon  certain  re^l  and  personal  property  in  the  District 
Court  of  Humboldt  Coi^nty,  against  one  Ryan,  J.  R.  Duff  and  sev- 
eral others ;  that  the  mortgaged  property  was  duly  sold  under  the 
decree;  apd  after  the  application  of  the  proceeds  upon  the  amount 
of  the  mortgage  debt  found  due  By  the  decree,  there  was  a  defi« 
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ciency  or  balance  of  $17,248.89;  that  May  Oth,  1858,  Fisher  as- 
signed this  balance,  due  on  the  decree,  to  R.  &  F.  Enoz,  and  May 
10th,  1860,  .they  assigned  it  to  one  Goddard,  who,  on  the  nineteenth 
day  of  June,  1860,  assigned  the  undivided  half  to  his  assodate 
plaintifFs  in  this  action.  This  is  the  demand  the  plaintiffs  claim  the 
right  to  use  and  apply  as  a  set-off — the  sum  due  thereon  with  inter- 
est amounting  to  $53,977.63,  at  the  commencement  of  this  action. 

The  complaint  states,  that  on  the  twenty-third  day  of  February, 
1856,  Fisher  entered  into  a  contract  with  the  said  Ryan  and  J.  R. 
Duff,  two  of  the  defendants  in  the  decree  of  foreclosure,  for  the 
conveyance  of  the  mortgaged  property,  should  he  acquire  the  title 
to  it ;  but  that  Ryan  and  J.  R.  Duff,  for  the  purpose  of  defrauding 
their  creditors,  had  the  contract  made  in  the  name  of  W.  R.  Duff, 
instead  of  their  own,  the  latter  being  privy  to  the  fraud;  that  an 
action  was  brought  thereon,  in  the  name  of  W.  R.  Duff,  against 
Fisher,  the  Knoxes  and  others,  to  compel  a  specific  performance, 
and  an  account  of  the  rents  and  profits,  in  which  a  final  decree  was 
rendered  in  favor  of  W.  R.  Duff  against  the  defendants,  for  a  spe- 
cific performance  of  the  contract,  and  for  damages  in  the  sum  of 
$13,566.99 ;  that  the  Enoxes  appealed  from  this  judgment  to  this 
Court,  and  the  plaintiffs  in  the  present  suit  became  their  suretiea 
on  the  appeal  bond ;  that  the  judgment  was  affirmed  on  appeal,  and 
W.  R.  Duff  brought  an  action  on  the  appeal  bond,  in  which  he 
recovered  judgment  against  the  plaintiffs  in  this  action,  on  the 
twenty-third'day  of  August,  1861,  for  $16,900,  and  they  aver  that 
Ryan  and  J.  R.  Duff  procured  all  theee  actions,  and  proceedings 
to  be  had,  in  the  name  of  W.  R.  Duff,  who  acted  as  a  mere  naked 
trustee  for  them,  they  being  the  real  owners  of  the  judgment  against 
the  plaintiffs.  W.  R  Duff  assigned  this  judgment  on  the  tenth 
day  of  March,  1862,  to  one  Sharp,  who,  on  the  twelfth  day  of 
March,  1862,  assigned  it  to  the  defendant  Joseph!.  It  is  this 
judgment  that  the  plaintiffs  seek  to  have  set  off  and  satisfied,  hy 
having  the  amount  thereof  credited  on  the  larger  judgment  held 
by  them.  The  injunction  is  to  restrain  the  defendants  from  en- 
forcing this  judgment  against  the  plaintiffs. 

The  first  point  raised  by  the  appellants  ia,  that  the  decree  assigned 
to  the  plaintiffs  is  not  a  money  judgment,  and  therefoie  does  not 
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fonn  a  proper  foundation  of  an  action  for  a  set-off.  The  decree  is 
rendered  in  a  form  in  very  oommon  nse  in  the  Courts  of  this  State. 
It  reeites  that  the  Court  referred  the  case  to  the  Clerk  of  the  Courts 
to  compute  and  report  the  amount  of  principal  and  interest  due  on 
the  bond  and  mortgage;  that  the  referee  had  reported  due  thereon 
Ae  sum  of  $83,820,  and  then  ^'it  is  ordered  by  the  Court  that  the 
raid  report  be  confirmed.''  It  then  proceeds  and  decrees,  that  the 
mortgaged  premises  be  sold;  that  out  of  the  proceeds  certain 
charges  be  paid,  and  the  ^'said  sum  of  $33,820  shall  be  paid," 
inth  interest  thereon ;  that  if  there  be  a  surplus,  the  Sheriff  shall 
pay  siK-h  surplus  into  Court;  that  if  the  proceeds  should  be  insuffi- 
cient to  pay  the  said  debt,  interest  and  cost,  the  Sheriff  shall  report 
tbe  amount  of  such  deficiency  or  balance,  and  that  '^therefor  the 
plaintiff  have  execution ''  against  the  defendants.  The  Sheriff,  after 
the  sale,  duly  reported  the  balance  due  as  before  stated.  This  de- 
^ee  appears  to  be  in  strict  accordance  with  Sec.  246  of  the  Prac* 
tioe  Act,  as  it  stood  at  the  date  of  the  judgment,  by  which  it  was 
provided,  that  the  **  Court  Aall  have  power,  by  its  judgment,  to 
direct  a  sale  of  the  property,  or  any  part  of  it;  the  application  of 
the  proceeds  to  the  payment  of  the  amount  due  on  the  mortgage, 
lien,  or  incumbrance,  with  costs,  and  execution  for  the  balance.''  The 
right  of  the  plaintiff,  in  foreclosure  suits,  to  a  personal  judgment 
for  the  amount  of  the  debt,  under  this  section,  was  established  by 
the  decisions  of  this  Court  in:  (RolUns  v.  Forbes,  10  Cal.  299; 
Rawe  V.  Table  Mouniain  Water  Cfo.,  Id.  441;  Rowland  v.  Leihy, 
14  Id.  156;  Oormerais  v.  OeneUa,  22  Id.  116.)  But  in  those 
cases  there  seems  to  hare  been  a  direct  decree^  that  the  defend- 
ants pay,  or  that  the  plaintiff  recover  the  amount  found  due — 
which  is  not  found  in  the  decree  we  are  now  considering.  In  this 
respect  it  is  like  Ibe  decree  passed  upon  in  Cfhapin  ▼.  Broder  (16 
CaL  403).  In  that  case  the  judgment  had  been  docketed  at  the 
date  of  its  rendition ;  and  the  question  was  at  what  time  the  lien 
of  the  judgment  attadied  upon  the  lands  in  controversy;  and  it 
was  held,  tiiat  until  the  amount  of  the  deficiency  had  been  ascer- 
tained after  a  sale^  Ae  amount  of  the  judgment  was  uncertain  and 
bdefinite;  and  that  no  effect  could  be  given  to  it,  beyond  a  sale,  so 
long  as  iiiM  unoertainty  continued.    The  question  before  us  if, 
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whether,  in  sucK  a  decree,  there  is  n  judgmeiit  for  the  amount  of 
the  deficiehoj  wh^n  it  has  been  duly  ascertained  by  a  report  of  the 
Sheriff,  with  the  usual  qualities  of  a  judgment  at  law,  or  a  decree 
in  equity  for  the  payment  of  money  ?  That  question  was  not  di* 
reotly  decided  in  Ohapiru  v.  Broder;  but  the  language  used  by 
thd  Court  would  seem  to  imply,  that  such  was  their  opinion ;  and 
that  the  docketing  of  such  a  judgment  would  maJce  it  a  valid  lien 
on  the  property  of  the  defendants,  from  the  time  the  deficiency  waa 
duly  ascertain^ — but  could  not  date  prior  to  that  time.  The  fact 
that  the  statute  does  not  require,  in  such  cases,  a  direct  personal 
decree  lor  the  payment  of  the  money,  and  yet  authorizes  an  ex^ 
eution  to  issue  for  the  balance,  would  give  a  decree,  rendered  in 
accordance  with  its  provisions,  one  of  the  highest  and  most  importr 
ant  attributes  of  a  money  judgment — the  foundation  of  an  execu- 
tion to  enforce  its  collection ;  and  a  sale  of  property,  under  such 
an  execution,  would  certainly  convey  a  valid  title, 

But  it  is  unnecessary  for  us  to  determine  what  is  the  character 
and  quality  of  sudi  a  judgment,  further  than  as  it  may  apply  to 
the  present  case*  We  think  it  clear  that  the  original  debt  is 
merged  in  such-  a  judgment,  at  least  so  far  as  to  make  it  a  certain 
and  liquidated  demand,  existing  at  the  date  when  the  amount  was 
ascertained,  sufficient  as  a  foundation  of  a  right  of  action  or  set-off. 
The  principle  is  well  settled,  that  it  is  not  necessary  that  the  demand 
sought  tb  be  U3ed'  as  a  set-off  should  be  in  the  foirm  of  a  judgment. 

It  appeaw  frotqi  the  record,  that  prior  to  the  suit  for  a  specific 
perfonnanee,  Fishet  had  conveyed  the  mortgaged  property  which 
he  had  purchased,  to  the  Knoxes,  and  they  were  therefore  made 
parties  to  the  action,  it  being  alleged  that  the  sale  was  fraudulent 
and  void,  and  that  the  Knoxes  were  therefore  bound  by  Fisher's 
icon  tract  to  convey.  This  i^ue  was  found  in  favor  of  the  plaintiffs 
in  that  action*  and  the  decree,  therefore,  was  r^nder^d  against  the 
Knoxes.  >  The  appellants  contend  that  the  assignment  of  the  judg- 
ment by  Fisher  to  theKnOixes  was  without  consictemticm,  and  fraud- 
ulent, and  that  the  de<^ree  in  the  aotion  for.  a  specific  performance 
was  an  adjudication;  to  that  effect^  binding  upon  the  plaiHrtiffs,  and 
.vitiating  the  jud^eiit  in  their  hands.  It  is  a  sufficiait  answer  to 
tbii^  to^say  th»t  the  assignment  of  M»  judgment;  Ipgr  FitJiei^  tothe 
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Knoxes  formed  no  part  of  the  matters  in  controversy  in  that  action^ 
and  no  judgment  was  entered  affecting  it  in  any  way.  It  is  also 
ui^,  that  this  assignment  of  the  judgment  by  the  Knoxes  to  tho 
plaintilTci  was  made  without  any  consideration.  It  appeals  from  the 
record,  tliat  it  was  made  for  the  purpose  of  securing  the  plaintiffs 
against  their  liability  on  the  appeal  bond,  which  they  executed  as 
sureties  for  and  at  the  request  of  the  Ejioxes.  This  is  clearly  a 
sufficient  consideration  to  support  the  assignment  It  is  both  a 
valuable  and  adequate  consideration. 

The  assignment  is  not  conditional^  as  was  the  case  in  Oilman 
7.  Van  Slych  (7  Cow.  469).  The  Knoxes  are  the  principals^  aa 
to  the  liability  of  the  plaintiffs  to  William  R.  Duff,  and  it  was  thw 
duty,  as  such  principalsi  to  secure  and  protect  their  sureties  The 
assignment  of  the  balance  due  on  the  judgment  for  that  purpose 
was  proper  and  valid,  and  should  be  sustained  accordingly.  It  is 
urged,  that  the  Knoxes  are  attemptingto  save  themselves  from  their 
liability  upon  the  money  judgment  rendered  in  the  action  for  speofio 
performance,  through  the  complainants,  by  meejos  of  their  assign- 
ment If  such  should  prove  to  be  the  case,  we  do  not  see  what 
difference  it  can  make  as  to  the  rights  of  the  parties  in  this  action* 
If  the  Enozes  have  a  just  demand,  which  is  an  equitable  set-off  to 
the  judgment  held  against  them  by  William  B.  Duff,  what  rule  of 
equity  is  violated  by  allowing  them,  or  their  sureties  for  them,  to 
maintain  an  action  for  that  purpose  \  If  William  R.  Duff  is  not  the 
real  owner  of  the  judgment  against  the  Enoxes,  but  is  the  mere 
trustee  for  Eyan  and  J.  It  Buff,  who  are  the  beneficial  owners,  he 
is  not  injured  in  any  way  by  the  set-off;  and  the  latter  are  not 
injured,  for  the  judgment  ip  applied  in  payment  of  an  equal 
amount  justly  due  from  them,  which  is  the  object  souglit  to  be 
accomplished  by  a  setoff.  Indeed,  we  are  not  sure  that  if  the  Saioxes 
had  not  assigned  the  judgment  to  the  plaintiffs,  but  still  held  it,  the 
latter  could  apply  to  a  Court  of  Equity  to  oompel  a  set-off,  to  re< 
lieve  them  from  the  payment  of  their  liability,  T^%  however,  is  a 
questicm  not  before  us.  It  is  sufficient  for  the  purpose^  of  the 
present  case,  to  say,  that  th^  assignment  was  for  a  proper  and  valid 
purpo^,  and  made  upon  a  good  and  su^oient  QPBsid^stioiL 

It  is  :also  uixe4,.th,at.  Jof^Jxip^rofeaneji  tbe  jwlgiwiit  agaiMt  tbe 
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plaintiffs  in  good  faith,  and  for  a  good  and  valuable  consideration, 
and  is  therefore  entitled  to  protection  against  the  claim  to  set-off. 
This  judgment,  which  was  rendered  August  23d,  1860,  was  assigned 
by  Wm.  R.  Duff  to  one  Sharp,  March  10th,  1862,  and  Sharp 
issigned  the  same  to  Josephi,  March  12th,  1862.  But  the  judg- 
ment daimed  as  a  set-off  bj  the  plaintiffs  was  assigned  to  their 
prindpals,  the  E[noxes,  May  9th,  1858,  and  was  assigned  by  them 
to  Qoddard,  May  10th,  1860,  and  by  him  to  the  other  plaintiffs 
June  19th,  1860 ;  so  that  the  right  of  set-off  claimed  by  the  plaintiffs 
existed  at  the  date  of  the  judgment  against  them,  and  the  subse- 
quent assignees  of  that  judgment  took  the  same  subject  to  the  right 
of  set-off.  (Pr.  Act,  Sec.  5;  McCabe  v.  Orey,  20  Cal.  609; 
Wright  v.  Levy,  12  Id.  257.)  But  Josephi  cannot  justly  daim 
that  he  is  a  purchaser  without  notice  of  this  claim  of  setroff  asserted 
by  the  plaintiffs.  As  assignee  of  the  judgment,  he  is  deemed  to 
have  notice  of  all  matters  disclosed  by  the  record  and  proceedings 
in  the  action  in  which  the  judgment  was  rendered.  The  record  in 
that  action  discloses  the  fact  of  this  claim  of  set-off,  which  the 
plaintiffs  in  this  action  attempted  to  use  as  a  defense  to  that  action ; 
but  the  Court  in  that  case  ruled  it  out  as  a  defense,  on  the  ground 
that  that  action  was  strictly  at  law,  and  the  defense  did  not  come 
within  the  provisions  of  Sec.  47  of  the  Practice  Act.  (Jhiff  v. 
Hobbs,  19  Cal.  646.)  The  Court  in  that  cajse,  however,  did  not 
hold  that  the  plaintiffs  had  no  remedy  in  equity.  The  defendant 
Josephi,  therefore,  had  full  notice  of  the  equitable  claim  of  set-off 
of  the  plaintiff,  and  he  cannot,  therefore,  claim  the  rights  of  a  hcna 
fide  purchaser  in  this  action. 

The  appellants  also  contend  that  the  complaint  is  defective,  as  it 
does  not  allege  that  the  Enoxes  are  insolvent,  or  that  they  are  not 
able  to  repay  to  the  plaintiffs  the  amount  they  may  be  compelled  to 
pay  as  sureties.  It  is  the  insolvency  of  Ryan  and  J.  R.  Ihiff,  the 
persons  who  owe  the  debt  claimed  by  the  plaintiffs  as  a  set-off,  and 
not  that  of  the  Knoxes,  that  is  the  material  question  upon  this  point. 
Their  insolvency  is  averred,  and  does  not  seem  to  be  disputed.  It 
is  the  fact  that  they  are  the  real  owners  of  the  judgmnt  against 
the  plaintiffs ;  that  lliey  are  insolvent,  and  therefore  the  only  means 
of  eoUecting  the  judgment  due  from  them  to  the  plaintiffs  is  by  the 
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set-off,  that  forms  one  of  the  chief  grounds  for  the  interference  of 
a  Court  of  Equity.  The  parties  named  in  the  record  of  these  two 
judgments  are  not  the  same,  and  therefore  a  Court  of  Common  Law 
jurisdiction  cannot  make  the  set-oS;  hut  a  Court  of  Equity  will 
look  beyond  the  nominal  to  the  real  parties  in  interest,  and  adjudi- 
cate the  ri^ts  of  the  parties  accordingly.  The  interposition  of  a 
trustee  will  not  prevent  a  Court  of  Equity  from  reaching  his  cesiuis 
que  trusts,  when  all  the  parties  are  before  it,  and  compel  them  and 
die  trustee  to  allow  a  setroff,  even  though  such  relief  could  not  be 
granted  by  a  Common  Law  Court.  A  Court  of  Equity  will  not 
permit  eestvis  que  trusts,  who  are  insolvent,  to  enforce  and  collect, 
throng  their  trustee,  a  judgment  against  parties  who  hold  a  just 
and  valid  demand  against  them,  which  they  have  no  means  of  en- 
forcing or  collecting  if  a  set-off  is  denied.  (WdOcer  v,  Sedgwick, 
8  CaL  405 ;  BusseU  v.  Conway,  11  Id.  98 ;  NagUe  v.  Palmer,  7 
li  543;  Howard  v.  Shores,  20  Id.  277.) 

The  next  point  of  the  appellants  is,  that  the  plaintiffs  are  es- 
topped from  showing  that  Ryan  and  J.  B.  Duff  are  the  real  owners 
of  die  money  due  on  the  judgment  against  them,  by  the  judgment 
in  the  action  for  a  specific  performance  brou^t  by  Wm.  R.  Duff 
against  Fisher  and  the  Knozes.  An  examination  of  the  record  in 
^t  case  shows,  that  no  question  of  that  kind  was  raised  by  the 
pleadings,  and  no  judicial  determination  of  the  point  raised  in  this 
action  was  had  in  that.  The  plaintiffs  in  this  action  could  not  be 
barred  from  setting  up  this  fact  as  the  foundation  of  their  right 
of  action,  unless  it  was  dearly  shown  that  the  same  matter  was  in 
iflsne  in  the  former  action  and  adjudicated  by  the  Court  therein. 
"So  such  adjudication  being  shown,  the  plaintiffs  are  not  estopped 
by  the  decree  in  that  case. 

It  appears,  that  after  the  assignment  of  the  judgment  in  the 
foreclosure  suit  by  the  Enoxes  to  Goddard,  the  latter  issued  exe- 
cution thereon  and  had  it  levied  upon  a  mill  in  Humboldt  County. 
Wm.  R.  Duff  brought  suit  against  him  and  the  Sheriff  to  enjoin 
die  sale,  on  the  ground  that  he  was  the  owner  of  the  mill,  and  that 
the  execution  defendants,  Ryan,  J.  R.  Duff,  and  others,  had  no  in- 
terest in  it.  Gk)ddard  answered,  denying  these  averments  of  the 
eomplainty  and  alleging  that  the  execution  defendants  were  th# 


626      SUPKEME  COURT  — OCTOBJ^R  TERM,  l&6a. 

Hobbs  V.  DuiL 

•beneficial  owners  of  the  mill.  The  action  doea  not  jippear  to  have 
,been  defended  by  Goddard  any  further  than  filing  the  answer,  and 
the  plaintiff  recovered  judgment  therein;  and  the  appellants  insist 
that  the  plaintiffs  are  also  estopped  by  this  judgment  from  showing 
that  Wnu  R.  Duff  is  the  trustee  of  Ryan  and  J.  R.  Duff,  of  the 
judgment  against  tie  plaintiffs,  or  that  they  are  the  real  owners 
thereof.  The  subject  matter  of  that  action  was  the  mill,  and  not 
the  debt  due  or  the  judgment  rendered  on  the  appeal  bond.  The 
two  are  entirely  separate  and  distinct  matters,  and  a  judgment 
•settling  the  question,  as  to  the  ownerchip  of  the  mill,  cannot  in  any 
way  determine  the  question  as  to  who  is  the  real  owner  of  tliis 
judgment  against  the  plaintiffs.    This  point  is  therefore,  untenable. 

But,  it  is  insisted,  that  they^  are  also  estopped  from  showing  the 
same  facts  by  the  judgment  rendered  against  them  on  the  appeal 
bond,  because  in  that  action  they  set  up  the  same  matters  alleged 
in  this  suit,  as  a  ground  of  selroff  or  counter  dainu  The  record, 
however,  shows  that  the  Court  in  that  action  excluded  all  evidence 
tending  to  show  that  Ryan  and  J.  R.  Duff  were  the  real  owners  of 
the  amount  due  on  the  appeal  bond,  and  the  action  of  the  Court 
below  was  sustained  by  this  Court  for  the  reasons  before  stated. 
(Duif  v«  Hobbs,  19  Cal.  646.)  It  was  then  held  that  these  mat- 
ters could  not  be  adjudicated  ija  that  aotioiu  The  record  shows 
that  they  were  not  adjudicated,  and  it  follows  that  the  judgment 
.  therein  cannot  be  pleaded  or  claimed  as  an  estoppel  in  this  action. 
Althou^  a  Court  of  Law  declines  to  determine  a  question  of  set- 
.  ofiji  yet  it  is  not  res  judicata,  so  as  to  preclude  an  inquiry  in  a 
Court  of  Equity.    (Hackett  v,  Covmett,  2  Edw.  Ch.  78.) 

The  next  position  is,  th^t  the  rules  of  setroff  are  the  same  in 
equity  as  at  law.  It  is  true,  that  Courts  of  Law  and  Equity  follow 
the  same  general  doctrines  on  the  subject  of  set-off;  but  i^ere 
some  equity  intervenes,  independent  of  the  fact  of  mutual  xuioon- 
nected  debts.  Courts  of  Equity  will  take  jurisdiction^  and  deter- 
mine the  matter  upon  the  principles  of  natural  equity.  And  when 
the  law  cotdd  not  give  a  proper  remedy,  as  in  case  of  the  insol- 
vency of  one  of  the  parties,  equity  will  afford  relief.  (Barb,  on 
Set-Off,  190 ;  Lindsay  v.  Jackson,  2  Paige,  581.)  The  demands 
in  tbi%.  case  are  judgmemt^i  imd  th^  f(id  of  a  Court  of  .Equitgr  is 
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invoked  becauBe  the  4fefendant8  in  one  of  the  judgments  are  insol- 
vent, and  the  plaintiff  in  the  other  is  not  the  real  party  in  interest, 
but  a  trustee  for  the  insolvent  defendants  in  the  other  judgments. 
Each  of  these  facts  forms  a  ground  for  applying  to  a  Court  of 
Equity,  and  entitles  the  plaintiffs  to  equitable  relief.  On  a  com- 
plaint filed  to  set  off  one  judgment  or  decree  against  another,  the 
jnriadiction  of  a  Court  of  Chancery  is  mor^  extensive  than  that  of 
Common  Law  Courts.  In  equity,  a  set-off  in  sudi  cases  is  a  matter 
of  right,  and  not  of  discretion,  and  it  depends,  not  upon  the  Stat- 
utes of  Set-Offj  but  upon  the  equitable  jurisdictioft  of  the  Court 
over  its  suitors.  (Barb,  on  Set-Off,  194.)  And  the  set-off  will  be 
allowed  as  between  the  real  parties  in  interest,  regardless  of  a 
nominal  party.  {O'Conner  v.  Murphy,  1  H.  Blackstone,  657.) 
A  person  who  holds  a  claim  as  a  trustee,  cannot  have  it  set  off 
against  a  demand  due  from  him  in  his  own  right.  {Fair  v.  Ifo 
Ircr/16  East,  130.)  And  upon  the  same  principle,  we  think  it 
clear  that  a  set-off  should  be  made  in  equity  as  between  the  real 
parties  in  interest,  even  though  one  of  the  judgments  is  in  the 
name  of  a  trustee  ^ho  holds  for  the  use  and  benefit  of  suoh  real 
parties.  {Wolf  v.  BeaUs,  6  S.  &  R  242;  Barb,  on  Set-Off,  61, 
71-73.)  In  other  words,  the  Court  will  decree  a  set-off  as  between 
the  real  owners  or  perisons  beneficially  interested  in  the  several  de- 
mands.   {Russell  V.  Conway,  11  Cah  93.)'  ' 

Anollier  position  taken  by  the  appellants  is,  that  Fisher  should 
have  pleaded  the  balance  due  on  the  judgment  of  foreclosure,  as  a 
set-off  against  the  damages  in  the  action  brought  by  Wm.  B.  Duff 
against  him  and  the  Enoxes  for  a  specific  performance ;  and  not 
having  done  so,  the  plaintiffs  claiming  under  him  are  estopped  or 
barred  from  maintaining  this  action.  If  he  had  so  pleaded  it  in 
that  suit,  it  would  probably  have  been  held,  that  the  Court  could 
not  entertain  the  defense  or  allow  the  set-off  in  that  action,  on  the 
Bame  grounds  that  it  was  ruled  out  in  the  subsequent  action  of 
Duff  V-  Hobhs  (19  Cal.  646).  But  independent  of  that,  it  is  clear 
that  a  party  does  not  lose  his  right  to  bring  a  separate  action  for  a 
demand  which  he  might  have  pleaded  as  a  set-off,  but  neglected 
to  da    (Barb,  on  Set-Off,  21.) 

It  is  also  insisted  that  the  action  is  barred  by  the  Statute  of 
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Limitations,  it  having  been  conunenced  on  the  seveaiteenth  day  of 
March,  1862,  and  the  judgment  which  the  plaintiffs  seek  to  set  off 
having  been  rendered  September  17th,  1857.  This  is  substantially 
*'  an  action  upon  a  judgment  or  decree,''  and  is  therefore  governed 
by  Sec.  17  instead  of  Sec.  19  of  the  Statute  of  Limitations,  aa 
claimed  by  the  appellants.  The  action  having  been  brought  within 
five  years  from  the  date  of  the  decree,  it  is  not  barred  by  the 
statute.  We  have  thus  examined  aU  the  questions  raised  by  the 
appellants,  and  find  no  error  in  the  action  of  the  Court  below* 
The  order  granting  the  injunction  is  therefore  affirmed. 


FOWLEE  et  ai.  v.  HARBIN  et  oL 

When  the  transcript  does  not  contain  any  ttatement  on  appeal,  or  groosda  oC 
appeal,  and  no  asslgnmentB  of  error  or  brief  ara  fllad  In  tfaa  Suprema  Omift^ 
the  appeal  will  be  dismissed  on  motion. 

The  facts  are  stated  in  the  opinion  of  the  Oourt 

Whitman  and  Curry  for  Kespondent. 

Cbocksb,  J.  delivered  the  opinion  of  the  Court — NoBTOir,  J. 
concurring. 

This  is  an  action  to  foreclose  a  mortgage.  A  decree  was  origi- 
nally rendered  against  the  mortgagor  alone,  and  the  property  was 
purchased  at  the  sale  imder  the  decree  by  one  Boggs,  who,  having 
discovered  that  the  mortgagee  had  conveyed  the  premises  to  other 
persons  before  the  commencement  of  the  foreclosure  suit,  brought 
an  action  against  the  plaintiffs  to  recover  back  the  purchase  money 
paid  by  him.  That  action  came  before  this  Court  on  appeal,  and 
will  be  found  reported  under  the  name  of  Boggs  v.  Hargrave  (16 
Cal.  559),  in  which  it  was  held  that  he  had  no  right  of  action. 
Bo^s  then  applied  to  the  Court  in  this  action  to  set  aside  the 
judgment  and  decree  of  foreclosure,  and  for  leave  to  file  a  supple- 
mental complaint,  setting  forth  the  facts,  and  making  new  parties 
of  subsequent  purchasers  and  incumbrancers.    Leave  was  granted. 
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and  he  accordingly  filed  his  supplemental  complaint,  making  nu- 
merous new  parties  defendants.  The  new  parties  appeared,  or 
were  duly  served  and  defaulted,  and  a  new  decree  of  foreclosure 
was  finally  rendered,  from  which  the  defendants  appeaL  No  state- 
ment on  appeal,  or  grounds  of  appeal,  appear  in  the  record,  nor 
Imve  any  assignments  of  error  been  filed  in  this  Court,  nor  have  the 
appellants  filed  any  brief  in  the  case.  The  respondents  have  filed 
a  motion  to  dismiss  the  appeal  on  these  grounds. 
The  motion  is  sustained,  and  the  appeal  is  ordered  to  be  diamissed. 


THE  PEOPLE  17.  OOLMEBR 

ooe  diarged  with  crime  hu  been  arretted  and  held  to  aoawer  for  the 
offense  before  the  Impannellng  of  the  grand  farf  by  which  an  Indletmeat  to 
fouid  asainat  hlm«  he  eanaot  more  to  aet  aelde  the  IndletmeAt  on  the  gtwmA 
that  the  grand  jurora  who  fonnd  the  lame  had  formed  and  expreeaed  an  opin- 
ion that  he  was  gnllty  of  the  offenee  charged,  prior  to  their  being  Impanneled. 

Qaaref  Doea  that  proTlelen  of  the  Criminal  Praetlee  Act  which  pvofrldea*  that 
the  trial  jury  ahall  '*at  each  adjonrnment  of  the  Gourt^*  be  admonlahed  hf 
the  Coort,  that  It  It  their  duty  not  to  conTcrae  among  themtelTea,  or  with  any 
one  elae,  on  any  anbject  connected  with  the  trial,  or  to  form  or  ezprett  any 
opinion  thereon  nntll  the  caae  to  finally  anbmlttcd  to  them,  apply  to  a  tempo- 
rary reeeaa? 

It  dorhig  the  trial  of  a  criminal  action,  the  Conrt,  before  an  adjonrnment,  neglect 
to  charge  the  jnry,  aa  required  by  Bee.  894  of  the  Criminal  Practice  Act,  the 
Jadgment  for  that  reaaon  will  not  be  roTeried,  nnleta  It  to  thown,  that  tha 
dtfendant  aoatalnad  aome  Injury  thereby,  by  the  Jorora  eonveraing  among 
tfeemaelTea  or  with  othera  on  tnbjeett  connected  with  the  trial,  or  by  forming 
or  eaprenalng  an  opinion  thereon,  during  the  adjonmment 

Appxai.  from  the  District  Court,  Twelfth  Judidal  District,  Oity 
and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Alexoftd^  OampheU  and  B.  H.  DwineUe^  for  Appellant 

[No  brief  on  file.] 

OaoGKES,  J.  delivered  the  opinion  of  the  Court  —  Nokton,  J. 
concxtrring. 
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The  defendant  was  indicted  for  the  crime  of  murder,  and  was 
convicted  of  murder  in  the  first  degree.  After  the  indictment  waa 
found,  and  when  he  was  called  upon  to  plead  to  it,  he  moved  to  set 
it  aside  on  the  alleged  ground  that  the  grand  jurors,  who  found 
the  indictment,  had  formed  and  expressed  an  opinion  that  he  was 
guilty  of  the  offense  charged,  prior  to  their  heing  impanneled ;  and 
that  prior  to  the  finding  of  the  indictment  he  had  not  been  held  to 
answer  for  the  offense.  He  offered  witnesses  to  prove  the  alleged 
bias  of  the  grand  jurors,  but  the  prosecution  interposed  proof  of 
the  fact  that  he  had  been  held  to  answer  to  the  charge  before  the 
impanneling  of  the  grand  jury,  and  objected  to  all  evidence  upon 
the  subject  This  objection  was  sustained  by  the  Court  below,  and 
the  evidence  offered  by  the  defendant  was  accordingly  excluded, 
and  this  is  now  assigned  as  error. 

The  record  shows,  that  he  was  duly  held  to  answer  to  the  crime 
charged  in  the  indictment  on  the  tenth  day  of  April,  1862 ;  that 
the  grand  jury  who  found  the  indictment  were  impanneled  on  the 
twenty-ninth  day  of  April,  and  the  indictment  was  found  on  the 
thirtieth  day  of  May,  1862.  The  case,  therefore,  comes  dearly 
within  the  one  hundred  and  eighty-ninth  section  of  the  Criminal 
Practice  Act^  which  is  as  follows :  ^' A  person  held  to  answer  to  a 
charge  for  a  public  offense  can  take  advantage  of  any  objection  to 
the  panel,  or  to  an  individual  grand  juror,  in  no  other  mode  than 
that  by  challenge,  as  prescribed  in  the  preceding  section^''  The 
preceding  sections  provide  specifically  the  mode,  manner,  and  causes 
of  such  challenges  to  the  panel  and  to  individual  jurors.  It  was  the 
duly  of  the  defendant  to  exercise  this  right  of  challenge  in  the  mode 
and  manner  prescribed  by  the  Criminal  Practice  Act,  and  having 
failed  to  do  so,  he  oould  not,  under  the  provisions  of  Sec  189,  claim 
the  right  to  interpose  objections  which  would  have  been  a  proper 
ground  of  challenge  at  any  other  time  or  in  any  other  mode.  The 
objections  raised  in  the  present  case  are  included  within  the 
grounds  of  challenge  specified  in  the  act  It  follows,  that  there  was 
no  error  in  this  action  of  the  Court  (People  v.  Beaitie,  14  CaL 
571 ;  People  v.  Arnold, '  15  Id.  479.) 

It  appears  that  on  the  third  day  of  the  trial,  after  seyeral  adjourn- 
ments had  been  had,  at  which  the  jury  had  been  duly  admonished 
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of  tbeir  dufy,  fls  requii:ed  bj  Seo.  394  of  the  Criminal  Practice 
Act,  the  Court  took  a  short  recees  about  the  middle  of  the  daji  and 
the  jury  oommeaced  retiring  without  the  uaual  charge.  Nine  were^ 
however,  called  back  inunediatelji  and  were  dulj  admonisbad — 
but  the  other  three  were  not  preaaxt  thereat,  and  the  defendant  0z* 
oepted  to  the  charging  of  a  portion  of  the  jurors  in  the  absence  of 
the  others.  This  action  of  the  Court  is  also  assigned  as  error.  Sec 
394  prorideSy  that  the  jury  shall,  '^  at  each  adjournment  of  the 
Court,"  be  admonished  by  the  Court,  that  it  is  their  duty  not  to 
oonverse  among  themselves,  or  with  any  one  else,  on  any  subject  con- 
nected with  the  trial,  or  to  form  or  express  any  opinion  thereon,  un- 
til the  case  is  finally  submitted  to  them.  It  is  doubtful  whether  this 
applies  to  a  mere  temporary  recess,  where  there  is  no  actual  ad- 
jomnment  of  the  Court  N^o  attempt  was  made  to  show  that  any 
bjury  to  the  defendant  resulted  from  this  action  of  the  Court^  and 
we  think  it  clearly  comes  within  the  rule  laid  down  by  this  Court, 
in  cases  of  a  similar  character,  that  they  form  no  just  ground  for 
ordering  a  new  trial  (People  v.  Boggs,  20  CaL  432 ;  People  ▼. 
Symonds,  22  li  348,)  This  objection  is,  therefore,  overruled. 
After  a  careful  examination  of  the  whole  case  we  find  no  irregular- 
ily  or  error  which  will  justify  this  Court  in  granting  a  new  triaL 

The  judgment  is,  therefore,  affirmed,  and  the  Court  below  is 
directed  to  fix  a  time  for  carrying  the  judgment  into  execution. 


CAMDEN  v.  VAIL  6/(0. 

A  noKnAom,  cseeuted  l)y  a  marrted  woman  on  real  estate,  witbout  tfaa  afsnatiirt 
«f  ber  huaband,  la  void  and  cannot  ba  enforced. 

Ba  eqattabto  Hen  wbleb  a  yendor  of  real  aatate,  after  an  abaoluta  leonveyaace, 
baa»  for  tbe  unpaid  purchase  money,  is  waired.  by  the  taking  of  a  mortgage 
to  aeeore  the  aame,  although  the  mortgage  ia  Told  and  cannot  be  enforced. 

Apfeai*   from  the  District  Court^  Ninth  Judicial  District^ 
Comity  of  Shasta. 

On  the  first  day  of  October,  1880,  J.  H.  Robinson  sold  to  E. 
IL  0.  Vail  a  hotel  at  Shasta,  and  ezeented  and  delivered  to  her  a 
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deed  therefor.  She  was  at  the  time  the  wife  of  the  defendant  in 
this  action,  G.  S.  C.  Vail.  For  a  part  of  the  purdiase  money,  she 
executed  to  him  the  mortgage  to  foreclose  which  this  action  is 
brought  The  Court  below  rendered  the  usual  decree  for  a  sale  of 
the  mortgaged  premises.  The  defendants  O.  C.  S.  Vail  and  Crosby 
appealed. 

Chirter  and  Crocker  A  Robinson,  for  Appellants. 

The  mortgage  was  the  separate  contract  of  the  wife,  and  the 
husband  cannot  be  sued  upon  it.  (Oeorge  v.  Bansom,  15  CaL 
822;  Meyer  v.  Kinaer  &  Wife,  12  Id.  247.)  The  property  waa 
her  separate  estate.  {Morrison  v.  Wilson  £  Wife,  18  Cal.  494.) 
And  the  wife  could  not  mortgage  the  property  so  as  to  create  a 
lien  upon  it  for  herself  or  for  her  husband.  (Harrison  ▼.  Brown, 
16  CaL  287.) 

But  the  case  of  Meyer  v.  Kinzer  &  Wife  (12  Cal.  247)  entirely 
refutes  the  idea  that  tihe  wife  was  the  agent  of  the  husband  (Vail) 
in  the  purchase  and  mortgaging  of  the  estate  in  question.  The  wife 
took  the  deed  in  her  own  name,  mortgaged  it  in  her  own  name  as 
her  act  and  deed,  and  acknowledged  it  as  her  own  deed. 

But  without  tile  proper  showing  by  the  pleadings,  or  proof  on 
the  trial,  that  the  wife  bought  the  property  with  her  own  sepajrate 
means,  under  the  other  circumstances  of  this  case,  the  law  would 
not  sustain  the  theory  of  an  agency,  but  would  establish  a  commun- 
ity in  the  property  between  the  husband  and  the  wife.  {Meyer  r. 
Kinzer  &  Wife,  12  CaL  247;  Harrison  v.  Brown,  16  Id.  287.) 

And  if  the  property  mortgaged  was  the  common  property  of  the 
husband  and  the  wife,  then  the  wife  could  not  dispose  of  it  in  any 
manner.    (Wood's  Dig.  487 ;  Act  of  April,  1850,  Sees.  2-9.) 

If  the  property  was  the  separate  estate  of  the  wife,  she  failed  to 
comply  with  the  law,  and  the  mortgage  is  of  no  effect  In  such 
case,  the  husband  must  join  with  the  wife  in  tlie  deed.  (Wood's 
Dig.  488,  Sec  6.) 

W.  H.  Rhodes,  for  Bespondent 

We  contend  that  this  hotel  property,  having  been  deeded  to 
defendant  Tail's  wife  during  the  coverture^  is  common  proper^. 
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liable  to  his  debts  and  subject  to  his  sole  disposition.  All  property 
acquired  by  either  spouse  after  marriage,  except  such  as  may  be 
aquired  either  by  gift,  grant,  or  devise,  is  common  property,  and 
subject  to  the  exclusive  control  of  the  husband,  no  matter  in 
whose  name  the  title  is  vested.  The  fact  tliat  the  title  was  taken 
in  the  wife's  name  raises  no  presimiption  even  of  separate  estate. 
(Sdimidt's  Civil  L.,  12,  Arts.  48,  51,  63 ;  Tryon  v.  Sutton,  18 
Cal.  490;  Pixley  v.  Huggins,  15  Id.  127;  Meyer  v.  Kvnzer,  12 
Id.  247 ;  Kohner  v.  Ashenauer,  17  Id.  581.) 

All  the  papers  executed  at  the  same  time  are  to  be  constmed 
together  and  in  law  are  but  one  instrument  Hence,  the  estate 
passed  to  the  husband,  and  the  wife's  note  and  mortgage  are  to  be 
taken  as  executed  by  him.  (Ingoldsby  v.  Juan,  12  Oal.  577 ;  4 
Kent's  Com.  173,  6th  Ed. ;  Lassen  v.  Vance,  8  CaL  271.) 

CoFE,  J.  delivered  the  opinion  of  the  Court — Fikld,  C*  J.  and 
NoBTow,  J.  concurring. 

This  is  an  action  to  foreclose  a  mortgage,  which  the  complaint 
avers  was  given  by  the  defendant  Vail "  in  the  name  and  under  the 
signature  and  seal "  of  his  wif  a  It  is  averred  that  Vail  purchased 
the  mortgaged  property  of  one  Robinson,  taking  the  conveyance  in 
the  name  of  his  wife,  and  that  the  mortgage  was  given  to  secure 
Ae  payment  of  a  portion  of  the  purchase  money.  The  plaintiff 
claims  by  assignment  from  Bobinson,  and  alleges  that  the  property 
has  been  conveyed  by  Vail  and  wife  to  the  defendant  Crosby,  but 
that  the  conveyance  was  fraudulent  and  without  consideration. 
The  only  answer  in  tiie  case  is  that  of  Vail,  which  denies  any  con- 
nection on  his  part  with  the  purchase  or  the  mortgage,  and  avers 
that  the  purchase  was  made  and  the  mortgage  given  by  his  wife  on 
her  own  account  Crosby,  by  failing  to  answer  admits  the  matters 
charged^  so  far  as  he  is  concerned,  and  the  facts  are  found  by  the 
Court  in  accordance  with  the  allegations  of  the  complaint. 

The  first  point  made  is, that  Mrs.  Vail  is  a  necessary  party;  bnt 
in  the  view  we  take  of  the  case  this  point  is  not  material,  as  we  are 
(i  opiikion  that  the  mortgage  cannot  be  enforced.  It  is  unneces- 
sary to  go  into  the  question  of  the  effect  of  the  conveyance  from 
Robinson;  for  whatever  its  effect  may  have  been,  it  is  evident  that 


.e3«     SUPREME  COURT— OCTOBER  TERM,  1863. 

Bicketflon  »,  Compton. 

the  mortgage  is  inoperative.  So  far  as  Mrs.  Vail  is  concerned,  it 
is  admitted  .that  she  had  no  power  to  execute  it  in  her  own  behalf, 
and  it  is  clear  that  its  execution  cannot  be  regarded  as  the  act  of 
ber  husband.  The  averment  that  it  was  made  by  him  states  that 
it  was  made  in  her  name  and  that  the  signature  and  seal  are  hers, 
and  the  mortgage  purports  throughout  to  be  her  act  and  deed*  It 
is  not  pretended  that  ha  signed  it,  using  her  name  in  place  of  his 
own,  and  the  certificate  of  acknowledgment  shows  that  it  was  in 
fact  signed  by  her.  To  say  that  he  made  it,  is  to  say  that  which 
cannot  by  any  possibility  be  so. 

The  right  of  the  plaintiflF  to  enforce  a  vendor^s  lien  is  settled  by 
the  case  of  B<mm  v.  Origshy  (21  Cal.  172). 

Judgment  reversed  and  cause  remanded. 

The  AbOTe  case  wet  decided  at  the  April  Tenii»  1868,  before  Mr.  Jostle* 
CiocKint  went  on  to  the  bench.  A  rehearing  wat  granted,  and  the  declsloa  «t 
the  rehearing  was  rendered  by  the  new  Court,  after  the  amendmenta  to  tfea  Con- 
■tltation  went  Into  effect,  at  the  January  Term,  1864.  The  opinion  on  th^  rehear- 
Ing  does  not  conflict  with  the  law  as  here  laid  down,  and  will  be  published  In  tha 
Mth  volume  vt  CaL  Beporti. —  Bap. 


BARTON"  RICKETSON  v.  MANUEL  TORRES,  Exeoutob 
OF  Wm.  a.  Richard^n,  deceased,  SAMUEL  R.  THROCK- 
MORTOIT,  CHARLES  SPENCER  COMPTON,  DONALDI 
DAVIDSON,  BENJAMIN  DAVIDSON,  WILLIAM 
HOOD,  J.  MORA  MOSS,  CHARLES  METER,  WILLIAM 
BENNETT,  ALEXANDER  MATTHISON,  DAVID  JAR- 
DINE,  JOSEPH  JARDINE,  ALEXANDER  G.  DAIXAS, 
ALEXANDER  a  MAOLANE,  WALKER  COMSTOCK 

Whbn  a  notice  of  appeal  to  the  Supreme  Court  Is  signed  by  an  attorney  of 
Court,  the  presumptloD  Is  that  he  had  authority  to  take  such  action. 

The  fact  that  an  appellant  has  veslded  out  U  the  Btate  several  yai^s,  Is  no  i 

for  denying  him  the  right  to  appeal  from  a  ludgment  rendered  against  him. 

It  is  no  proper  ground  for  a  motion  to  dismiss  an  appeal,   that  It  Is  sham   and 
frlTolous.     An  appeal  Is  a  matter  of  right,  and  cannot  be  defeated  because 
•    the  appeal  may  be  groundless. 

When  a  party  la  made  a  defendant  In  an  action,  and  a  decree  taken  against  tilm. 
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from  wblcb  he  appeals,  the  appeal  will  net  1>e  diemlesed  beeaaae  be  has  no 
Interest  In  the  anbject  matter  of  the  anlt,  and  oogbt  not  to  haTe  been  made  a 
party. 

When  an  appeal  la  taken  from  a  judgment,  and  tbo  Judgment  la  revereed  by  tiM 
Sopreme  Court,  with  directlont  to  the  Court  below  to  enter  a  judgment  la 
accordance  with  the  opinion,  and  the  Court  below  renders  judgment  accord- 
ingly, from  which  a  second  appeal  Is  taken,  the  second  appeal  will  not  ba 
dismissed,  on  motion,  for  said  reaaona,  but  they  may  be  good  grounds  for 
afflrmfaig  the  judgment 

5o  appeal  lies  from  an  order  entering  a  default;  and  where  a  default  for  not 
answeiing  is  entered  several  yeara  before  final  judgment,  the  defendant  may 
atlU  appeal  from  the  final  judgment  at  any  time  within  one  year  from  Its  ren- 
dltion,  and  hare  the  question,  whether  the  default  waa  properly  entered  ot 
not»  adjudicated  upon  the  appeal  from  the  judgment 

Appzai.  from  the  District  Court  of  the  Seventh  Judicial  Dia- 
tricty  Marin  County.    ^ 

The  principal  facts  of  this  case  will  be  found  reported  in  the 
ease  of  RickeUon  v.  BUhardson  (19  Cal.  830). 

After  the  revesrsal  of  the  judgment  the  case  was  retried  in  the 
Court  below,  and  on  the  fifth  day  of  March,  1862,  a  decree  was 
readered  in  favor  of  plaintiff.    This  decree  commences  as  follows : 

"  This  cause  having  been  duly  brought  on  upon  the  motion  of 
Gregory  Yale,  attorney  for  the  plaintiff  for  a  decree  in  pursuance 
of  the  opinion  and  decision  of  the  Supreme  Court  of  the  State  at 
the  October  Term  thereof,  1861,  as  certified  in  the  mandate  or 
remUtitur  irota  the  said  Court  heretofore  filed  in  this  cause,  re- 
versing the  decree  of  this  Court  in  this  cause  at  the  July  Term, 
1861,  and  directing  a  decree  to  be  entered  up  in  pursuance  of  the 
principIeB  of  said  opinion  and  decision,  and  due  notice  of  said 
motion  having  been  given  and  default  having  been  heretofore  en- 
tered against  all  the  defendants  who  have  not  answered,  and  due 
proof  of  filing  of  notice  of  the  pendency  and  object  of  this  action  in 
the  office  of  the  Recorder  of  the  County  of  Marin,  and  of  the  re- 
cording of  the  same  in  said  Recorder's  office :  and  it  appearing  to 
the  Court,  from  the  affidavit  of  8.  W.  Daggett,  that  there  is  due 
to  the  plaintiff,  on  the  third  day  of  March,  1862,  for  principal  and 
interest  upon  the  debt  and  mortgage  mentioned  and  set  forth  in  the 
complaint,  the  sum  of  forty-three  thousand  eight  hundred  and 
forty-five  dollars  and  seventy-one  cents  ($43,846.71),  which  sum 
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is  to  draw  and  bear  interest  at  the  rate  of  three  and  one-half  per ' 
cent  per  month  from  the  date  hereof  until  paid.*'    The  decree 
then  directed  a  sale  of  the  mortgaged  property  and  the  application 
of  the  proceeds^  etc,  in  the  usual  form. 

There  was  no  personal  judgment  against  any  of  the  defendants 
except  Manuel  Torres^  executor  of  Richardson.  As  to  the  other 
defendants,  the  decree  barred  and  f orclosed  them  from  all  equity 
of  redemption,  and  claim  of,  in,  and  to  the  mortgaged  prenuseB, 
and  every  part  thereof,  from  and  after  the  delivery  of  the  Sheriff's 
deed.  From  this  decree  the  defendant  Charles  S.  Compton  alone 
appealed.  Compton  had  not  been  served  personally  with  summons, 
but  service  was  had  on  him  by  publication  of  summons.  The  notice 
of  appeal  was  served  on  the  thirteenth  day  of  February,  1868.  * 

The  following  is  a  copy  of  the  notice  of  appeal: 


''/n  the  District  Court  of  the  Seventh  Judicial  District  of  the 
State  of  Calif orma,  in  and  for  the  County  of  Marin. 

^'Babton  Rioketson  i;.  W.  A.  Riouabdson  et  als* — You  will 
please  take  notice  that  Charles  S.  Compton,  one  of  the  def  endanta 
in  the  above  entitled  action,  hereby  appeals  to  the  Supreme  Court 
of  this  State  from  the  decree  therein  made  and  entered  in  the  said 
District  Court,  on  the  fifth  day  of  March,  a.  n.  1862,  in  favor  of 
said  Barton  Ricketson  against  said  defendant,  and  from  the  whole 
thereof. 

^  Dated  San  Francisco,  this  twelfth  day  of  February^  a.  n.  1863. 

''  TTATiTi  MoAuiSTKBy 

"Attorney  for  Appellant." 

The  only  averments  in  the  complaint  concerning  the  appeUant 
Compton  were :  "  That  he  had,  or  claimed  to  have,  some  interest 
in  or  claim  upon  the  mortgaged  premises,  which  interest  or  claim 
was  adverse  to  the  plaintiff^  or  subsequrait  and  subject  thereto." 

The  respondent,  Ricketson,  moved  to  dismiss  the  appeal  upon 
die  following  notioe: 
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Supreme  Court,  Staie  of  California, 

Barton  Bicketson,  plaintiff,  v.  William  A.  Eiohardson,  Kanuel 
Torres,  his  executor,  Samuel  Throckmorton,  C9iarles  Spencer 
Compton,  Donald  Davidson,  Benjamin  Davidson,  William 
Hood,  Bobert  Walkinshaw,  et  aL 

Take  notice,  that  a  motion  will  be  made  in  this  Court  to  dismiss 
the  appeal  taken  by  Charles  S.  Compton,  one  of  the  defendants,  on 
the  twelfth  day  of  February  last  from  the  decree  of  the  Seventh 
Judicial  District  Court,  County  of  Marin,  entered  on  the  fifth  day 
of  March,  1862,  in  favor  of  the  plaintiff. 

And  that  the  grounds  of  the  said  motion  will  be: 

1.  That  the  defoidant  Compton  did  not  take  the  appeal. 

2.  That  you  have  no  authority  to  use  his  name  in  taking  the 
ippeaL 

3.  That  he  has  been  absent  from  the  State  some  seven  or  eight 
years  and  has  left  no  one  witb  authority  to  take  such  an  appeal. 

1  That  the  said  appeal  is  sham  and  frivolous,  and  intended  to 
delay  the  execution  of  the  decree  appealed  from,  and  to  embarrass 
the  title  of  the  purchaser  at  the  sale  under  said  decree. 

5.  That  the  said  Compton  has  no  interest  in  said  decree,  or  to 
the  premises  foreclosed  by  it,  immediate  or  proximate. 

6.  That  the  said  Compton  was  an  unnecessary  party  to  said 
foreclosure  suit,  having  no  interest  in  the  premises  at  the  com* 
mencement  of  the  action  on  the  eighteenth  day  of  February,  1856. 

7.  That  the  said  Compton,  prior  to  said  action,  had  assigned  all 
the  interest  which  he  held  as  mortgagee  of  the  said  Ridiardson  to 
said  defendants  Benjamin  Davidson,  Hood,  and  Walkinshaw,  who 
were  active  partners  to  the  said  action,  and  litigated  the  same. 

8.  That  the  said  Compton,  prior  to  said  action,  had  conveyed 
all  his  right,  title,  and  interest  to  said  premises  to  the  said  Hood, 
one  of  the  defendants,  an  actual  party  and  litigant. 

9.  That  the  said  Compton  and  the  said  Donald  Davidson,  as 
copartners  and  tenants  in  common,  had  assigned  the  mortgages 
which  they  held  on  said  rancho  prior  to  the  said  action,  and  oon- 
T^ed  all  their  right,  titlei  and  interest  to  the  premiaes  absolutely 
and  unoonditionaliy. 
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10.  That  all  the  claim  and  interest  in  and  to  said  mortgaged 
premises  ever  held  or  claimed  by  the  said  Oompton,  or  by  the  said 
Compton  and  Davidson,  have  been  in  and  by  said  foreclosure  a^on 
and  the  decree  therein,  and  by  the  decree  in  this  Conrt,  fnUy  and 
finally  adjudicated,  as  represented  by  their  said  assigns. 

11.  That  an  appeal  was  prosecuted  to  this  Court  by  the  defend- 
ants in  said  cause  from  the  decree  of  the  March  Term,  1861,  and 
that  decree  reversed,  and  that  of  March,  1862,  entered  as  the 
decree  of  this  Court  under  the  mandate  from  this  Court. 

12.  That  no  appeal  could  be  taken  from  the  decree  of  March, 
1862. 

13.  That  an  appeal  was  actually  taken  by  the  defendants  from 
said  decree  of  March  5th,  1862,  and  the  decree  affirmed  in  all  re- 
spects by  this  Court. 

14.  That  the  said  Compton,  as  an  individual  defendant,  cannot 
now  take  another  appeal  from  said  decree  of  the  fifth  of  March, 
1862,  and  especially  as  all  the  interest  which  he  ever  had,  or 
daimed  in  said  mortgaged  premises,  waa  fully  litigated  and  adju- 
dicated by  his  assigns. 

15.  That  on  the  twenty-fourth  day  of  TTovember,  1857,  at  a 
regular  term  of  the  District  Court  of  the  County  of  Marin,  a  de- 
fault was  taken  against  the  said  Compton  for  want  of  an  answer, 
after  due  proof  of  service  by  publication,  and  that  the  said  decree 
of  default  still  remains  of  record  and  of  force  in  said  Court,  and 
never  has  been  appealed  from,  and  which  said  default  was  final  as 
to  the  said  Compton,  at  that  date,  and  has  been  ever  since. 

16.  And  upon  other  aiid  divers  good  and  sufficient  grounds. 

•  Qregory  Tale,  for  Respondent  Ricketson. 

On  the  hearing  of  the  motion  to  dismiss  the  appeal,  respondent 
introduced  the  entire  transcript  on  the  first  appeal,  and  also  the 
decree  from  which  the  second  appeal  was  taken. 

Respondent  also  offered  the  following  affidavit: 

Seventh  Jttdieiai  Didrict,  Oouniy  of  Marin:  Bartoft  Richelson, 
V.  Wm.  A.  Richardsmet  ai.:  —  City  and  County  of  Ban  Fraiicisco, 
State  of  California,  sa. —  Ed.r.  Stone,  being  diify  8(wbrn,  deposes 
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and  says:  that  lie  is  the  agent  for  the  pIainti£F  in  this  case,  and  is 
a  member  of  the  firm  of  Morgan,  Stone  &  Oo.,  trading  in  San 
Francisoo ;  that  the  plaintiff  resides  in  the  City  of  New  Bedford, 
Massachusetts,  and  is  now  absent  from  this  State;  that  he  was 
acquainted  with  the  firm  of  Oompton  &  Davidson,  composed  of 
Charles  Spencer  Cknnpton  and  Donald  Davidson,  when  in  bnsiness 
b  1858-54  in  San  Franeisco;  that  said  firm  became  insolvent,  and 
was  dissolved  in  1854  or  1855 ;  that  the  said  Compton  left  the 
State  in  1855,  and  has  not  since  returned;  that  the  said  David* 
son  left  the  State  in  1855  or  1856,  and  returned  in  1858,  and  is 
now  in  San  Francisco;  that  the  said  Compton  &  Davidson  were 
the  agents  of  the  said  William  A.  Richardson,  and  succeeded  Wil- 
Uam  P.  Avis  in  that  capacity,  and  were  acting  under  a  power  of 
attorney  revoked  in  1855;  that  they  held  mortgages  from  Richard- 
son and  from  Richardson  and  wife,  on  the  Saucelito  and  Albion 
ranches  and  osi  other  property,  and  had  judgments  against  Rich- 
ardscm  subsequently,  included  in  said  mortgages;  that  money  was 
borrowed  by  them  from  Benj.  Davidson  and  his  partner  in  business, 
Julius  May,  of  San  Francisoo,  cm  their  individual  note,  and  on 
ahort  time  withontt  security,  and  they  also  borrowed  money  from 
Bobert  Walkinshaw,  now  deceased,  and  represented  in  this  case  by 
his  son-in-law  and  executor,  John  Young;  that  they  also  borrowed 
mooej  from  William  Hood,  a  defendant  in  this  ease;  that  long 
after  the  maturity  of  the  note  to  Davidson  ft  May,  and  when  they 
became  insolvent,  the  said  Compton  &  Davidson  assigned  certain 
portions  of  said  mortgages  to  the  said  B.  Davidson  in  consideration 
of  said  debt,  and  obtained  an  actual  and  absolute  release  of  said 
debt;  and  that  they  also  made  assignments  to  the  said  Walkinshaw 
and  Hood,  and  an  absolute  deed  of  all  their  interest  in  said  prop- 
erty to  said  Hood,  and  obtained  releases  also  from  them  in  consid- 
eratioD  of  said  loans.  To  all  which  the  said  D.  Davidson  has  sub- 
stantially testified  in  this  ease,  and  this  affiant  refers  to  the  deposi- 
tion of  the  said  Davidson  and  exhibits  thereto,  and  the  deposi- 
tion of  the  said  Benjamin  Davidson  —  all  contained  in  the  state- 
ment on  appeal  in  ibis  case -^^  for  greater  particularity,  and  a? 
fully  verifying  ihia  statement 

And  this  affiant  further  says:  that  he  is  informed  and  believes 
▼ofc.TTmi  « 
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that  at  the  time  the  said  Compton  left  this  State,  he  left  a  general 
power  of  attorney  with  one  A.  J.  Macpherson,  now  in  San  Fran- 
cisco, having  reference  to  the  late  commercial  transactions  of  the 
said  Compton  as  an  individual  member  of  said  firm,  and  having  no 
reference  to  the  agency  of  the  said  Richardson  which  had  then 
been  revoked,  or  to  any  interest  in  the  mortgaged  premises;  tliat 
at  the  time  he  left,  he  claimed  none,  and  does  not  now  claim  any; 
that  the  said  Davidson  does  not  claim  any  interest  and  did  not 
answer  though  personally  served;  and  that  the  said  power  of 
attorney  has  long  since  been  considered  and  treated  by  the  said 
Macpherson  and  the  said  Compton  as  abrogated  and  annulled.  But 
this  affiant  is  informed  and  believes  that  the  said  Macpherson  now 
moves  this  appeal  in  the  name  of  said  Compton,  under  the  pre- 
tense of  authority  under  said  power  and  in  behalf  of  the  defendant 
Throckmorton  and  other  parties,  conspiring  to  defeat  this  plaintiff 
and  to  prevent  him  from  the  collection  of  his  judgment.  This 
affiant  further  says :  that  the  said  Macpherson  was  a  witness  for 
the  said  Throckmorton  in  this  case,  at  the  November  Term,  1859, 
and  gave  his  deposition  early  in  December,  and  which  d^osition 
is  hereby  referred  to  as  contained  in  the  transcript  on  appeal ;  that 
at  that  term  a  default  was  regularly  taken  against  the  said  Comp- 
ton, and  is  still  of  record ;  that  the  said  Macpherson  did  not  pre- 
tend to  act  for  the  said  Compton  at  the  time,  nor  has  lie  inter- 
posed any  defense,  or  attempted  to  open  said  default;  that  the 
assignees  of  the  said  Compton  &  Davidson  have  been  actual  parties 
to  this  suit  in  all  its  stages  since  1856  to  1868,  and  have  litigated 
with  the  plaintiff  on  all  questions  in  the  case.  And  this  affiant  is 
informed  and  believes,  and  so  insists,  that  this  appeal  is  a  sham  or 
false  appeal,  intended  and  calculated  to  rex,  hinder,  and  harass 
the  plaintiff,  in  the  collection  .of  his  mortgage  debt;  and  that  the 
said  Macpherson  is  the  tool  or  instrument  used  by  the  said  Throck* 
morton,  Parrott,  May,  Hood,  and  others,  for  that  purpose. 

Ed.  F.  Stonx. 

Subscribed  and  sworn  to  before  me  this  thirtieth  day  of  March,, 
1863.  [L.S.]  r.  J.  Thibaui-t,  Notary  Public. 

The  Appellant  introduced  in  reply  the  following  affidavit: 
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In  the  Supreme  Court,  State  of  Calif omia. 

State  of  Cai-ifobnia,  [^ 

City  and  County  of  San  IVancisco.  [ 


Barton  Richetson,  Plainti£F,  v.  William  A.  Richardeon  el  oL, 

Defendants. 

Alexander  W.  Maq>her8on,  of  aforesaid  city  and  oonnty,  being 
duly  sworn,  deposes  and  says :    That  on  the  day  of 

A.  Di  1855,  Charles  S.  Oompton,  one  of  the  abore-named  defend- 
ants, and  appellant  herein,  executed  and  delivered  to  deponent  his 
(Oomptcm's)  certain  general  power  of  attorney.  That  under  and 
by  virtue  of  said  power,  deponent  has  from  said  date  been  acting, 
and  does  still  act,  as  attorney  in  fact  of  said  Oompton ;  that  said 
power  of  attorney  has  never  been  revoked,  and  is  now  in  full  force, 
and  that  deponent  has  never  treated  said  power  of  attorney  aa 
abrogated  or  annulled,  but  considers  the  same  as  in  full  force  and 
effect.  That  under  said  power  of  attorney,  deponent  employed 
Hall  McAllister,  an  attorney  at  law,  residing  in  the  City  and 
Oounty  of  San  Francisco,  for  and  on  behalf  of  the  said  Charles  S. 
Compton,  to  prosecute  an  appeal  in  this  cause. 

In  regard  to  the  interest  of  the  said  Charles  S.  Compton  in  the 
premises,  deponent  states,  that  one  William  A.  Richardson  and  wife 
executed  to  the  said  Compton  and  one  Donald  Davidson,  three  sev- 
eral mortgages  upon  the  property  set  forth  and  described  in  the 
complaint;  one  dated  October  13th,  1853,  another  February  Ist, 
1854,  and  the  third,  March  2l8t,  1854,  which  said  three  several 
mortgages  are  particularly  referred  to  and  described  in  the  plaint- 
iff's brief,  on  motion  to  dismiss  herein.  That  said  mortgages  were 
made  to  secure  various  large  sums  of  money  advanced  .  »y  appellant 
and  said  Davidson  to  said  Richardson  and  wifa  That  subsequently 
thereto,  said  Compton,  to  secure  certain  money  borrowed  by  hini 
from  one  Benjamin  Davidson,  and  one  Robert  Walkinshaw,  as- 
signed said  mortgages  to  said  Benjamin  Davidson,  and  said 
Robert  Walkinshaw. 

That  subsequent  to  said  assignments,  and  to  secure  one  William 
Hood  for  moneys  due  him  by  said  ComptoBiSaid  Compton  assigned 
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to  said  Hood  the  balance  of  his  interest  in  aforesaid  three  mort- 
gages from  Richardson  and  wife,  by  two  assignments,  the  one 
dated  November  31st,  1654,  and  the  other  July  26th,  1856,  which 
said  assignments  are  particnlarly  referred  to  in  plaintiff's  brief  on 
motion  to  dismiss  herein.  Deponent  states,  on  information  and 
belief,  that  said  Compton  has  never  executed  a  deed  transferring 
absolutely  his  interest  in  said  mortgages  from  Richardson  and  wife 
to  said  William  Hood,  but  that  any  and  every  deed,  of  whatever 
kind  or  nature,  made  by  said  Compton  to  said  Hood,  were  exe- 
cuted to  secure  the  aforesaid  sums  of  money  due  by  said  Oompton 
to  said  Hood,  specially  reserving  to  himself  (said  Compton),  the 
overplus  arising  from  the  sale  of  said  mortgaged  premises  after  the 
payment  of  all  of  said  assignments  to  Davidson,  Walkinshaw,  and 
Hood. 

Deponent  further  says,  that  if  the  aforesaid  mortgages  of  Rich- 
ardson and  wife  were  paid,  said  Compton  would  receive  a  sum  of 
money  more  than  suflBcient  to  pay  all  the  above-named  assignments 
to  Davidson,  Walkinshaw,  and  Hood,  and  have  left  a  large  amount 
of  money;  and  that  said  Compton  has  a  valuable  interest  in  the 
event  and  issue  of  this  suit 

A.  W.  Macphkesow. 

Subscribed  and  sworn  to  before  me,  this  twenty-first  day  of 
April,  1863. 

[l.  8.]  GBa  T.  Knox,  Notary  Public 

Oregory  Tale,  for  Respondent. 

[No  brief  on  file.] 

Hatl  McAUister,  for  Appellant 

The  motion  in  this  case,  made  by  the  counsel  for  respondent,  is 
one  extraordinary  in  its  nature^  and  almost  without  precedent  It 
is  a  motion  to  dismiss  an  appeal  taken  by  Mr.  Compton,  appellant^ 
based  upon  sixteen  grounds.  Surely  in  number,  but  only  in  num- 
ber, formidable.  For  among  them  we  see  nothing  stated  upon 
which  a  motion  of  this  character  can  be  based,  with  any  hope  ol 
success. 
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It  is  not  alleged  that  the  appeal  was  not  tfikea  in  time;  that  any 
of  the  requisite  steps  for  perfecting  an  appeal,  in  serving  notices, 
iling  papers,  giving  undertakings,  etc.  (see  Practice  Act,  .346, 
Eale  III,  of  this  Court),  have  been  omitted. 

It  is  stated  —  Ist,  that  Compton  did  not  take  the  appeal;  2d, 
that  70U  (we)  have  no  authority  to  use  his  (Compton's)  name; 
3d,  that  Compton  has  been  absent  from  the  State  some  seven  or 
eight  years,  and  has  left  no  one  with  authority  to  take  such  appeal 

These  may  be  dismissed  by  saying,  that  they  are  matters  which 
do  not  appear  in  the  transcript;  they  are  facts  dehors  the  record, 
and  are  attempted  to  be  shown  by  respondent  on  affidavit;  but  the 
counter  affidavit,  which  we  file  herein  in  opposition  to  the  motion, 
is  in  full  and  direct  denial  of  these  statements,  and  upon  that  we 
can  safely  rest 

The  fourth  ground  is,  '^  that  the  said  appeal  is  sham  and  frivol- 
ous, and  intends  to  del^y  the  execution  of  the  decree  appealed 
from,  and  to  embarrass  the  title  of  the  purchaser  at  the  sale  under. 
such  deed*  For  argument's  sake,  let  this  be  admitted  to  be  true; 
how  does  it  afiect  this  appeal  ?  What  ground  does  it  furnish  the 
respondent  to  move  for  dismissal  t  What  has  this  Court  to  do  with 
the  intention  of  appellant  ?  Appeals  are  not  matters  of  grace,  but 
of  right.  'No  statute  authorizes  an  appeal  on  motion  to  be  dis- 
missed because  frivolous  or  sham,  as  in  the  case  of  a  motion  to 
strike  out  pleadings. 

Says  Cowen,  J.  in  Dey  v.  Waltan  (2  Hill,  405)  :  "  It  is  insisted, 
however,  that  tbe  facts  stated  show  the  appeal  to  be  frivolous,  in- 
tended merely  to  awe  the  complainant  into  a  settlement,  and,  in- 
deed, that  the  appeal  has  been  waived.  With  the  ground  of  frivol* 
ousness,  we  of  course  have  nothing  to  do  at  this  stage  of  the  causa 
An  appeal  either  from  an  interlocutory  or  final  decree,  is  a  matter 
of  ri^t  on  making  the  deposit,  or  giving  the  security  required  by 
the  statute.  *  *  *  Nor  have  we  any  right  to  inquire  into 
the  intent  with  which  the  appeal  was  brought." 

If,  on  the  final  hearing  and  determination  of  this  appeal,  it  shall 
appear  that  the  ^'  same  was  made  for  delay,  the  Court  may  add  to 
the  costs  such  damages  as  may  be  just"  (Practice  Act,  See.  846.) 
It  is  here  that  respondent  may  fiftd  reUief,  aot  in  the  tnegthod  ho 
has  chosen. 
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Charles  S.  Compton  has  had  a  decree  of  Court  entered  agaii 
him  by  which  his  rights  and  interests  are  sought  to  be  fore^ 
terminated  and  adjudged.  The  consequence  is,  he  appeals  to  tJ 
Court,  and  on  the  hearing  of  the  appeal,  will  show  that  the  Coi 
below  had  no  jurisdiction  as  against  him.  He  has  a  right  to 
ithis,  and  to  urge  that  this  appeal  is,  in  its  nature,  frivolous  — 
in  itself,  of  all  things  most  frivolous.  (Schloss  v.  White,  16  C 
66.) 

Of  course,  the  question  on  the  merits  is  not  to  be  argued  hei 
so  long  as  it  does  not  clearly  and  affirmatively  appear  that  there 
no  merit  in  the  appeal,  the  Court  will  grant  no  motion  to  dismi 
(Vide  Rogers  v.  Hosack,  6  Hill,  622,  623.) 

The  fifth,  sixth,  seventh,  eighth,  and  ninth  grounds  upon  whi 
the  motion  is  to  rest,  are  all  to  the  same  effect,  though  stated 
different  phraseology,  to  wit:  That  this  appellant,  Compton,  is  i 
a  necessary  party  to  the  action,  and  that  he  has  not  now,  nor  d 
he  have  at  the  commencement  of  the  suit,  any  interest  therei 
Nothing  of  this,  but  quite  the  contrary,  appears  by  the  record. 
is  attempted  to  be  shown  by  the  affidavit  of  Stone.  The  affida^ 
on  behalf  of  Compton,  however,  denies  all  this ;  shows  affirmative 
that  he  has  an  interest,  and  what  that  interest  is — its  kind  a: 
quality ;  this  is  sufficient,  and  more  than  sufficient.  But  how  c 
it  be  alleged  by  this  respondent  (plaintiff)  that  Compton  has 
interest  in  the  action  —  is  not  a  necessary  party  to  the  suit  ?  I 
the  record  answer.  Over  and  over  again,  it  appears  that  Compt 
has  been  treated  as  a  necessary  party,  and  a  party  interested.  T 
complaint  so  treats  him ;  the  affidavit  for  publication  of  summo 
80  regards  him.  It  is  there  deposed,  under  oath,  '^that  a  go 
cause  of  action  exists  against  all  of  said  defendants ;  and  that  th 
are  all,  as  deponent  is  informed  and  believes,  necessary  parties 
said  action.'* 

The  order  of  publication  of  summons  affirms:  ''It  appearii 
that  a  cause  of  action  as  described  in  the  complaint  exists  agaii 
said  defendants,"  one  of  whom  is  Compton,  "  an<f  that  they  a 
necessary  parties  thereto,"  etc.  In  short,  from  the  beginning 
the  end,  Compton  has  been  a  declared  and  recognized  parly;  ai 
certainly  is  now,  so  far  as  the  respondent  can  cause  him  to  be. 
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The  respondent  is  anxious  to  dismiss  this  appeal  for  the  reason, 
that  Compton  is  not  a  necessary  party,  and  hecanse  he  is  not  inter- 
ested in  the  subject  matter  of  the  action ;  but  no  such  anxiety  has 
been  manifested,  for  these  reasons,  to  dismiss  the  snit  as  against 
Compton. 

The  tenth,  eleventh,  twelfth,  thirteenth,  and  fourteenth  grounds, 
in  so  far  as  we  can  gather  anything  from  them,  proceed  upon  the 
idea  that  the  entire  matter  is  now  adjudicated ;  that,  therefore,  no 
appeal  can  be  taken. 

If  it  were  res  adjudicata,  how  does  it  prevent  an  appeal  f 

We  come  back  to  what  we  have  already  advanced,  that  no 
motion  to  dismiss  can  be  made  upon  such  ground. 

If  between  two  parties  a  judgment  is  rendered,  and  the  law  is 
most  clear  and  plain,  so  that  there  exists  no  doubt  in  regard  to  it, 
cannot  that  judgment  be  appealed  from  ?  It  may  be,  that  it  is 
only  for  delay — only  to  gain  a  compromise — only  to  vex,  harass, 
perhaps  from  malicious  motives.  These  facts  appearing,  the  Court 
may  affirm  the  judgment  wiA  damages;  but  we  have  yet  to  learn, 
that  they  can  dismiss  it  without  hearing.  {Dey  v.  Walton,  2  Hill, 
405 ;  Pinkhcm  v.  WemTpile,  12  Oal.  449 ;  1  Labatt's  Cal.  Dig.  128, 
title  13,  where  all  the  cases  are  collated.) 

We  have  to  say,  in  conclusion,  that  the  very  fact,  that  so  many 
grounds  are  made  upon  which  to  predicate  a  motion  of  dismissal, 
defeats  it.  Some  of  them  are  questions  of  law ;  some  of  them  ques- 
tions of  fact;  and  yet  others,  mixed  questions  of  law  and  fact. 

Now,  even  in  a  motion  to  strike  out  a  demurrer  or  answer,  aa 
frivolous,  sham,  intended  to  delay,  etc.,  which  is  expressly  provided 
for  by  statute,  these  facts  must  clearly  and  of  themselves  appear. 
If  any  argument  is  required,  that  of  itself  denies  the  motion,  for 
the  merits  camnot  be  heard  at  such  stage  of  the  case. 

If  a  practice  is  to  be  adopted  of  dismissing  appeals  on  motion, 
where  no  express  provision  of  the  statute  warrants  it,  it  will  doubt- 
less conform  in  this  respect  to  the  law  in  regard  to  motions  to 
strike  out  pleadings,  and  not  permit  the  entire  case  to  be  reviewed, 
both  as  to  law  and  facts. 

We  refer,  particularly,  to  Rogers  v.  Hosack  (6  Hill,  622).  Chief 
Justice  Nelson  therein  says :  "  By  the  fifty-second  rule  of  the  Su- 
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made  a  party,  tlie  plaintiff  ought  not  to  have  made  him  a  party, 
and  he  should  have  dismissed  the  caae  as  to  him.  But  the  plaintiff 
cannot  hold  a  judgment  against  him,  and  at  the  same  time  deny 
him  the  right  to  appeal  from  that  judgment  By  admitting  that 
the  appellant  had  no  interest  in  the  subject  matter,  and  that  he 
ought  not  to  have  been  a  party,  the  respondent  virtually  admits 
that  he  is  not  entitled  to  any  judgment  against  him,  which  would 
of  itself  form  a  good  ground  for  the  appeal 

The  respondent  also  contends,  that  the  appeal  to  this  Court,  in 
which  th(  Court  below  was  directed  to  enter  a  decree  in  accordance 
with  the  opinion  of  thi**  Court,  was  taken  by  the  defendants;  tJiat 
no  ajjpeal  could  be  taken  from  the  decree  thus  entered  by  She  order 
of  this  Court;  that  an  appeal  was  taken  by  the  defendants  from 
such  decree,  on  which  the  decree  was  affirmed;  and  that  this  de- 
fendant cannot,  therefore,  take  this  appeal.  These  facts,  if  true, 
may  form  good  grounds  for  affirming  the  judgment  of  the  Court 
below  —  but  they  are  no  proper  basis  for  a  motion  to  dismiss  tlie 
appeal.  All  these  quesdons  are  proper  to  be  considered  in  adjudi- 
cating the  questions  raised  by  the  appeal;  but  cannot  properly  be 
brought  before  us  in  this  mode. 

I  is  also  urged,  that  a  default  was  duly  entered  against  this 
defendant,  in  1857 ;  and  that  no  appeal  was  ever  taken  from  thai 
default;  and  that,  therefore,  no  appeal  lies  from  the  final  judg- 
ment We  are  not  aware  that  any  appeal  lies  from  an  order  ent^ 
ing  a  default  against  a  party ;  but  even  if  the  statute  provided  f 01 
such  an  appeal,  the  defendant,  by  failing  to  take  such  an  appeal 
does  not  lose  or  waive  his  right  of  appeal  from  the  final  judgment 
Wliether  that  default  was  properly  entered,  or  not,  is  a  question 
whioh  he  has  a  right  to  have  adjudicated  upon  an  appeal  from  thf 
final  judgment  These  are  all  the  groimds  of  the  motion  to  die 
miss ;  and  none  of  them  being  sufficient,  the  motion  to  dismiss  11 
overruled.  ITo  briefs  being  on  file  upon  the  merits  of  the  appeal 
we  do  not  pass  upon  it,  but  reserve  it  for  future  consideratioii. 


VOIiUMB  XXIII. 

By  CHARLES  T.  BOONE. 
BniMd  to  include  citations  to  Volume  147,  by  Ohablbi  L.  Tbomfboic. 


^ 


9  Oal.  IMCu    EELLT  v.  TAYLOR. 

IDoliig  CUinL^When  location  is  made  by  notIc«  and  marking  of 
bcmndaries,  witness  may  be  asked  if  location  made  included  the  gTOimd 
in  dispute,  p.  14. 

Cited  as  authority  in  Myers  t.  Spooner,  65  CaL  262,  holding  that  de- 
feadantfl  were  not  bound  by  the  mistake  of  the  recorder  in  copying  the 
notice  in  the  book  of  records. 

Same. — ^Estoppel  in  pais  applies  to  mining  ground,  as  to  other  real 
estate  claimed  under  a  similar  kind  of  title,  p.  16.  /^ 

Approved  as  authority  in  Raynor  t.  Drew,  72  Oal.  818;  Yunker  ▼. 
mchols,  1  Oolo.  663;  and  Shreye  t.  Copper  Bell  Min.  Go.,  11  Mont 
S27;  and  dted  to  the  ruling  stated,  in  McGlintock  y.  Bryden,  68  Am. 
Dec  106,  note,  discussing  subject  of  mining  claims  at  length. 

General  Citation.— McCartney  t.  Tyrer,  94  Va.  203. 

83  OsL  16-39.    GRATTAIT  ▼.  WIGGINa 

Defease  of  Statute  of  Limitations  is  a  personal  privilege  of  the 
debtor,  which  he  may  assert  or  waive  at  his  option,  p.  25. 

Approved  as  authority  in  CUtyton  v.  Henley,  32  Gratt.  72.  Cited  In 
Htnison  v.  McCormick,  122  Oal.  653,  discussing  effect  of  dismissal  as  to 
one  defendant  for  bar  of  statute;  Corbey  v.  Rogers,  152  Ind.  171,  and 
Stnbblefield  v.  McAuliif,  20  Wash.  448,  noted  under  Lord  v.  Morris,  18 
00.482. 

Same. — ^Must  be  set  up  in  some  form  by  demurrer  or  answer,  or  will 
be  deemed  waived,  p.  25. 

Approved  in  McGehee  v.  Blackwood,  28  Ark.  30;  Kelley  v.  Kriess,  68 
Csl.  213;  and  Kraft  v.  Greathouse,  1  Idaho,  258. 

Same. — ^May  be  pleaded  by  subsequent  purchaser  or  encumbrancer  of 
mortgaged  premises  in  bar  of  any  action  for  the  sale  of  the  property, 
f.85. 
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Affirmed  in  Coster  v.  Brown,  23  Cal.  143;  and  cited  to  the  ruling  stated. 
In  Ward  v.  Waterman,  85  Cal.  507;  Schmucker  v.  Sibert,  18  Kan.  110; 
S.  C.  26  Am.  Rep.  769;  Baldwin  v.  Boyd,  18  Neb.  449;  and  Nix  v.  C'ard- 
well,  2  Posey,  268.  Rule  denied  under  Georgia  statute,  in  Saenzer  v. 
Nightingale,  4  Woods,  490;  S.  C.  48  Fed,  Rep.  712.  Cited  to  the  ruling 
stated,  in  82  Am.  Dec.  767,  note. 

Mortgage.—Nature  of,  discussed,  p.  29. 

Cited  in  Sidney  Stevens  etc.  Co.  v.  South  Ogden  etc.  Co.,  20  Utah» 
276;  noted  under  Button  v.  Warschauer,  21  Cal.  609. 

Mortgage.— Provision  (Practice  Act  of  1851,  sec.  260)  that  "a  mortgage 
of  real  property  shall  not  be  deemed  a  conveyance,"  etc.,  held  applicable 
to  all  mortgages,  as  well  those  executed  before  as  after  its  passage, 
p.  29. 

Approved  and  applied  in  Skinner  v.  Buck,  29  CaL  255,  a  similar  case. 

Same. — ^Rigfat  of  mortgagee  to  foreclose,  and  of  mortgagor  to  redeem, 
ue  reciprocal,  and  the  right  of  action  of  both  is  barred  at  the  same 
time,  p.  35. 

Affirmed  in  Arrington  v.  Liscom,  34  Cal.  369,  372;  Taylor  v.  McClain, 
60  Cal.  652;  Henderson  v.  Grammar,  66  Cal.  336;  and  Allen  v.  Allen,  95 
OaL  197.  Approved  as  authority  in  King  v.  Meighen,  20  Minn.  267;  and 
rule  admitted  in  Green  v.  Turner,  38  Iowa,  116,  but  held  inapplicable  in 
the  particular  case. 

Same.— Mortgagee  may,  by  agreement,  fix  the  rights  or  airignees  of 
notes  secured  by  one  mortgage,  p.  30. 

Approved  as  authority  in  Noyes  v.  White,  0  Kan.  645. 

Same. — ^In  the  absence  of  such  agreement,  the  proceeds  should  be  ap- 
plied pro  rata  in  part  payment  of  the  several  notes,  p.  30. 

Affirmed  in  Redman  v.  Purrington,  65  CaL  272;  and  approved  as 
authority  in  Penzel  v.  Brookmire,  51  Ark.  105;  S.  C.  14  Am.  St.  Rep.  2%; 
Nsshville  Trust  Co.  v.  Smythe,  94  Tenn.  613;  S.  C  45  Am.  St.  Rep.  764. 

Adverse  Possession  for  the  period  specified  in  the  statute  of  limi- 
tations in  effect  confers  .title,  p.  34. 

Approved  in  Slmson  v.  Eckstein,  22  Cal.  595;  and  Arrington  v.  lisoom, 
84  Cal.  370,  381;  S.  C.  94  Am.  Dec  725,  733. 

Statute  of  Limitations  applies  to  suits  in  equity  equally  with  aotioiM 
at  law,  p.  34. 

Cited  as  authority  in  Norris  v.  Haggin,  12  Sawy.  62;  8.  C  28  Fed. 
Rep.  279;  and  so  in  65  Am.  Dec.  545,  note;  and  82  Am.  Dec.  758,  note. 
So  in  70  Am.  Dec.  739,  note,  as  authority  that  equity,  in  refusing  relief 
on  the  ground  of  delay,  will  allow  a  much  shorter  time  than  that  fixed 
by  the  statute  to  operate  as  a  bar. 

Estate  of  Decedent. — Debt  due  to  intestate  is  personalty,  and  the  ad- 
ministrator has  the  sole  right  to  maintain  an  action  therefor,  p.  29. 
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iiflnned  in  Boberteon  v.  Burrell,  110  Gal.  576. 

General  Citationa.— In  Empire  Land  etc.  Co.  v.  Engley,  18  Colo.  300, 
appiOYing  construction  of  statute  (p.  39)  relative  to  filing  of  notice  of 
lis  pendens;  McKeen  v.  Sultenfuss,  61  Tex.  330;  holding  that  when  the 
debt  is  barred  the  security  is  also  barred;  Gest  v.  Packwood,  14  Sawy. 
142;  S.  G.  39  Fed.  Rep.  683,  that  mortgage  is  inddsnt  of  debt  it  is  given 
to  seenre;  Bradley  v.  Snyder,  58  Am.  Dee.  671,  note,  as  authority  that  a 
foreclosure  and  sale  for  an  installment'  due  exhausts  the  lien  of  the 
mortgage;  68  Am.  Dec.  345,  note,  treating  of  estoppel  by^  silenoe;  79 
Am.  Dec  192,  note,  that  quitclaim  deed  does  not  pass  after-acquired 
title;  and  81  Am.  Dee.  148,  note,  that  the  rights  of  parties  to  foredosoM 
soft  SM  ent  off  by  the  decree. 

23  GkL  40-48.  DOHHBR  V.  PALMES.  8.  a  31  Oil.  600;  and  61  CkL 
829,  in  the  latter  of  which  the  history  of  the  case  !■  given,  pp.  68l» 
et  seq. 

Verdlet — ^Impeachment  of,  by  affidavit  of  jurors,  statute  construed, 
p.  46. 

Referred  to  in  Territory  v.  Taylor,  1  Dak.  Ter.  467,  denying  the  ad- 
missibility  of  such  evidence  in  the  particular  case. 

*  Same.— If  obtained  by  resorting  to  chance,  will  be  set  aside,  p.  48. 
Cited  as  authority  in  Wright  v.  Abbott,  160  Mass.  397;  S.  C.  39  Am. 
8t.  Hep.  600$  also  in  1  Am.  Dee.  38,  note;  35  Am.  Dec  259;  note;  and 
63  Am.  Dec  80,  note.  Examined  and  distinguished  in  Boyee  v.  Osil* 
fomia  Stage  Co.,  25  Csl.  477.  So  in  Marquette  etc  R.  R.  Co.  v.  Probate 
Judge,  68  Mich.  223,  case  of  oommissioners  in  proceedings  to  condemn 
land. 

23  GU.  48-60.    CHAPMAN  t.  THORNFOSG. 

Wilt  of  Assistance.— Power  to  hear  application  for,  considered,  p.  60. 

Cited  sa  authority  to  the  proposition  that  prior  to  the  act  of  1861, 
judges  had  no  power  to  issue  writs  of  assistance  to  place  the  purchaser 
of  property  in  possession  under  a  decree  of  foreclosure;  in  Wilson  ▼• 
Polk,  61  Am.  Dec  154,  note,  treating  of  writs  of  assistance. 

23  CaL  61.    PBOPLE  v.  GASSAWAT. 

LsTcenyw — Recent  possession  of  stolen  property,  unexplained,  is  not 
prima  fade  evidence  that  the  possessor  is  guilty  of  larceny,  p.  61. 

Cited  in  People  v.  Swasey,  6  Utah,  68,  noted  under  People  r.  Ah  Ki, 
20  OaL  17S;  nota  70  Am.  Dec  447. 

28Ctl.  5468.    PEOPLE  V.  McEWSN. 
Kedemptioa  by  tenant  in  common  of  lands  sold  for  taxes^  p.  67« 
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Aflirmed  in  Mayo  ▼.  Marshall,  23  Cal.  695,  holding  that  after  a  sale 
under  a  judgment  for  taxes  the  owner  of  an  undivided  interest  cannot 
redeem  his  portion  from  the  sale  by  the  payment  of  his  proportion  of 
the  judgment  and  costs;  Rich  y.  Palmer,  6  Or.  340,  on  point  that  re- 
demption laws  should  be  construed  liberally. 

Taxation. — ^Legislature  has  power  to  enact  laws  authorizing  the  col- 
lection of  delinquent  taxea,  p.  68. 

Cited  as  authority  to  the  ruling  stated,  in  People  v.  Seymonr^  76  Am. 
Dec.  637,  note. 

28  Gbil.  68-61.    TSBBS  y.  WEATHSSWAX. 

AppeaL— Findings  of  fact  of  court  below  wfll  not  be  disturbed  when 
evidence  is  conflicting,  p.  60. 
Cited  as  authority  in  Caulfleld  ▼.  Boyle,  2  Dak.  T«r.  467. 

Same. — ^Party  acquiescing  in  admission  of  incompetent  evidence  is  not 
in  a  position  to  complain  of  the  court,  p.  60. 

Cited  as  authority  in  Frauenthal  v.  Bridgeman,  60  Ark.  860;  Wil- 
liams V.  Hawley,  144  Cal.  102^  noted  McCloud  v.  O'Neal,  16  Gal.  393; 
Eaves  v.  Vial,  08  Va.  140,  applying  rule  to  admission  of  oral  testimony 
as  to  matter  within  statute  of  frauds. 

28  Cal.  61-63.    MALSON  v.  VAUGHN. 

Setoff. — Demands,  to  be  set  oif  in  an  action  before  a  jnstioe  of  the 
peace,  must  be  within  the  jurisdiction  of  the  Justice,  p.  63. 
Approved  as  authority  in  Romer  v.  Smith,  4  Colo.  App.  486. 

28  CaL  63-66.     SMITH  y.  JOHNSON. 

Sureties. — On  promissory  note,  remedy  against  principal,  p.  64. 

Cited  as  authority  in  Frevert  v.  Henry,  14  Nev.  107,  holding  that 
where  a  surety  pays  a  promisBory  note,  and  has  it  assigned  to  him, 
he  may  maintain  assumpsit  for  the  amount  paid,  but  cannot  sue  upon 
the  note.  Cited  in  Merchants'  Nat.  Bank.  v.  McAnulty,  89  Tex.  129, 
discussing  effect  of  release  of  one  of  several  makers  of  note. 

Interest. — Contracts  for,  in  excess  of  the  legal  rate,  must  be  in  writ- 
ing, p.  64. 

Cited  as  authority,  construing  a  similar  statute,  in  Wenzer  «<  Taylor, 
39  Kan.  768. 


S3  (M,  66-70.    MARSHALL  v.  FEKGUSON. 

Growing  Crops. — Contracts  for  sale  of,  the  product  of  periodical  plant- 
ing and  cultivation,  are  not  within  the  statute  of  frauds,  and  need  not 
be  in  writing,  p.  69. 

Affirmed  as  the  settled  doctrine,  in  Davis  ▼.  McFarlane,  87  Oal.  ^6| 
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&  a  99  Am.  Dec  342;  and  Vulicevich  y.  Skinner,  77  Gal.  240.  Cited  aa 
ftutliority  to  the  ruling  stated,  in  Smook  v.  Smook,  37  Mo.  App.  64;  and 
KimbaU  v.  Sattley,  55  Vt.  291.  ated  in  Cook  t.  Steel,  42  Tex.  59,  hold- 
iog  that  cotton  planted  is  subject  to  mortgage  regardless  of  its  growth 
toward  maturity;  and  in  59  Am.  Dec  107,  note  to  the  ruling  stated. 

DeliTery. — ^Agreement  to  pay  a  fixed  sum  in  grain  il  not  fulfilled  by 
the  delivery  of  the  grain  at  the  time  fixed,  becomes  a  debt  payable  in 
money,  p.  69. 

Qted  in  46  Am.  Rep.  308,  note,  where  the  cases  bearing  on  the  sub- 
jeet  are  collected. 

Objections  to  evidence  should  be  taken  at  the  time  the  eyidenoe  is 
introduced,  p.  70. 

Cited  in  Brace  v.  Double,  3  S.  Dak.  419;  and  Mining  Co.  t.  Mining  Co., 
5  Utah,  634;  Stockton  etc  Co.  v.  Qlens  etc  Co.,  121  CaL  173,  holding  in- 
sufficiency of  complaint  waived  by  failure  to  objeet  to  testimony  offered 
thereunder. 

23  GsL  70-76.    filLBT  ▼.  PKHL. 

Husband  and  Wife.— Where  property  is  conveyed  to  the  wife,  and  the 
deed  shows  upon  its  face  a  consideration  paid,  it  becomes  the  common 
property  of  both  husband  and  wife,  p.  74. 

Doctrine  approved  in  Schuyler  v.  Broughton,  70  Cal.  283;  and  Charau- 
leau  V.  Woffenden,  1  Ariz.  Ter.  273;  and  cited  to  the  ruling  stated,  in  /'^ 

86  Am.  Dec  637,  note;  and  96  Am.  Dec.  423,  note. 

Same— Homestead  may  be  established  upon  common  property  of 
husband  and  wife,  p.  74.  ^"^ 

Cited  as  authority  in  68  Am.  Dec  309,  note;  and  70  Am.  Dec  346, 
note.  So  in  87  Am.  Dec.  273,  note,  as  authority  that  a  deed  to  a 
purchaser  of  a  homestead  at  execution  sale  is  such  a  doud  upon  the  • 

daioiant's  title  as  a  court  of  equity  will  remove 

28  OO.  75-78.    CASTLE  v.  BAD8R. 

Pleading. — ^Facts  and  circumstances  constituting  alleged  fraud  must 
he  set  forth,  p.  77. 

Affirmed  in  Goodwin  v.  Goodwin,  59  Cal.  562  (case  charging  a  fraud 
hroi^ht  about  by  false  representations  and  improper  and  undue  in- 
fluence); Albertoli  v.  Branham,  80  Cal.  633;  S.  C.  13  Am.  St.  Rep.  202; 
And  Water  Works  v.  San  Francisco,  82  Cal.  321,  in  dissenting  opinion  of 
Thornton,  J.  Claflin  Co.  v.  Simon,  18  Utah,  160;  Ladd  v.  Judson,  66 
Am.  8t  Rep.  286,  note,  noted  under  Kinder  v.  Macy,  7  Cal.  206; 
Aigeltinger  v.  Einstein,  143  Cal.  611,  613,  discussing  right  of  attaching 
creditor  to  file  creditor's  bill.  Approved  in  Whitley  v.  Murphy,  5  Oreg. 
383;  S.  C.  20  Am.  Rep.  745,  bill  in  equity  for  relief  on  ground  of 
fraudnleot  and  illegal  taxation.  Cited  in  16  Am.  St.  Rep.  184,  note. 
Notes  CaL  Rep.— 74 
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Same. — ^Requisites  of  complaint  in  action  by  creditor  to  cancel  and 
set  aside  a  judgment,  rendered  against  his  debtor,  on  the  ground  that  it 
is  fraudulent,  p.  78. 

Cited  as  authority. in  65  Am.  Dec.  521,  note;  and  90  Am.  Dec  288,  note. 

28  CaL  78-82.    OAVITT  ▼.  DOUB. 

Pleadings. — Court  may  allow  amendment  of  so  as  to  supply  a  defect 
even  after  commencement  of  trial,  p.  80. 

Cited  as  authority  in  Buddee  v.  Spangler,  12  Colo.  223,  holding  it  to 
be  disq-etionary  in  the  court  to  allow  amendment  of  answer,  though 
the  facts  contained  therein  were  known  to  defendant  before  filing  a 
former  amended  answer. 

Amendments  of  sheriff's  returns  are  liberally  allowed  by  the  courts 
so  as  to  make  them  conform  to  the  true  state  of  facts,  pp.  81,  82,  af- 
firming Borland  v.  O'Neal,  22  CaL  504. 

Ruling  affirmed  in  People  v.  Goldenson,  76  CaL  345;  and  approved  in 
Irons  V.  Manufacturing  Co.,  61  Iowa,  406;  Richards  v.  Ladd,  6  Sawy.  4A 
(with  or  without  notice);  and  Telegraph  Cable  v.  Fleischner,  66  Fed. 
Rep.  905,  holding  that  return  may  be  amended  after  sheriff  has  gone 
out  of  office,  and  after  an  action  has  been  commenced  against  him. 
(Sted  in  Malone  v.  Samuel,  13  Am.  Dec  173, 177,  note,  discussing  amend- 
ment of  returns  to  writs. 


2S  CSaL  82-85.    RBAL  D£L  MONTS  MINIITG  CO.  y.  POND  mNIHO 
CO. 

Injunction.— Will  be  dissolved  on  motion,  where  granted  without 
notice,  and  an  answer  is  afterward  filed  denying  all  tiie  eqpiitles  of  the 
eomplaint,  p.  84. 

Approved  as  authority  in  Grant  County  v.  Mortgage*Co.,  3  S.  Dak.  394. 

Same — Application  for  by  plaintiff  should  be  made  promptly,  and 
not  delayed  until  large  ezpendituns  have  been  made  by  defendaaft» 
p.  84. 

Referred  to  in  Lux  v.  Haggin,  69  CaL  280;  and  dted  to  the  rulixig 
stated,  in  63  Am.  Dec.  106,  note. 

Question  of  defendant's  solvency  is  often  an  important  element  in 
passing  upon  an  application  for  an  injunction  pending  the  litigation, 
p.  85. 

Cited  as  authority  in  Bigelow  v.  Los  Angeles,  85  CaL  618;  Copper 
King  V.  Wabash  etc  Co.,  114  Fed.  992,  noted  under  Hicks  v.  Compton, 
18  CaL  206. 

General  Citations*— 'In  Paige  v.  Akins,  112  Cal.  412,  that  discretion  in 
granting  of  injunctions  should  be  exercised  in  favOr  of  the  par^  nsost 
likely  to  be  iigured;  MsQregor  v.  Mining  Co.,  14  Utah,  52;  S.  a  60  Am. 
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8t  Kep.  887,  that  an  Injunction  will  not  be  granted  when  the  remedy  at 
law  ig  adequate;  and  in  Bailej  y.  Bond,  77  Fed.  Rep.  410,  defining  the 
term  ''working  a  mine." 

23  CaL  85-93.    S1£AVER  v.  FITZGERALD. 

Summons. — ^In  justice's  court,  if  required  to  be  published,  may  be 
made  returnable  more  than  ten  days  from  its  date,  p.  90. 
Affirmed  in  Hlsler  v.  Carr,  34  CaL  646. 

Vaiiance. — ^Where  judgment  is  against  D.  C.  Seaver,  while  the  name 
m  the  published  summons  is  '*D.  C.  Seayers,"  the  yariance  is  immaterial, 
p.  92. 

Cited  as  authority  in  Lane  y.  Inness,  43  Minn.  143,  holding  that  a 
Blight  error  in  the  name  of  the  defendant  in  a  published  summons  is  not 
fatal  to  jurisdiction. 

23  CaL  04-101.    HULFORD  t.  ESTUDILLO.    8.  a  17  GaL  618;  32  Gal. 
131. 

Sureties. — ^Are  released  by  leyy  upon  property  sufficient  to  satisfy  the 
judgment  against  their  principal,  and  their  liability  cannot  be  reyiyed 
by  release  of  the  property  from  the  leryy,  p.  100. 

Approyed  as  authority  in  Day  y.  Ramey,  40  Ohio  St.  440;  and  Hyds 
T.  Rogers,  59  Wis.  160,  162.  Distinguished  in  Murray  y.  Meade,  5  WasiL 
St  696,  in  which  case  the  surety  was  held  not  to  stand  in  the  position 
of  a  yolunteer  in  paying  the  judgment  and  costs,  but  was  subrogated  to 
the  plaintiff's  rights.    Questioned  in  Trapnell  y.  Richardson,  58  Am.  Dee.  , 

358,  note,  collecting  and  collating  the  authorities  bearing  upon  the  ques-  ^iri 

tion. 

Pleading. — Where  such  leyy  is  set  forth  in  the  answer  as  a  defense, 
it  is  new  matter,  and  is  deemed  admitted,  unless  a  replication  is  filed 
denying  the  same,  p.  100. 

ated  as  authority  in  Bull  y.  Coe,  77  CaL  62,  S.  C.  11  Am.  St.  Rep. 
240,  holding  that  the  release  of  a  surety  by  discharge  of  the  principal 
is  new  matter,  and  must  be  pleaded. 

23  CaL  101-103.    BURNS  t.  McKENZIE. 

Partnership. — ^Admissions  by  partner,  after  dissolution  of  firm,  are 
not  competent  eyidence  to  charge  the  other  partner,  p.  102. 

Cited  in  18  Am.  Dec.  515,  note;  61  Am.  Dec  330,  note;  and  40  Am, 
8t.  Rep.  667,  note,  where  the  matter  is  fully  discussed. 

23  OaL  103-106.    DAWLEY  v.  HOVIOUS. 

Hotiott  for  new  trial  on  the  ground  that  the  yerdict  is  contrary  to  the 
eridence,  will  be  denied,  if  the  statement  does  not  show  that  it  em- 
bodies all  the  eyidence  giyen  on  the  trial,  pp.  104,  105. 


^^^. 


650    SUPREME  COURT— OCTOBER  TERM,  1863. 

Bicketaon  v,  ComptoiL 

made  a  party,  the  plaintifF  ought  not  to  have  made  him  a  part^ 
and  he  should  have  dismissed  the  case  as  to  him.  But  the  plainti: 
cannot  hold  a  judgment  against  him,  and  at  the  same  time  den 
him  the  right  to  appeal  from  that  judgment.  By  admitting  ihi 
the  appellant  had  no  interest  in  the  subject  matter,  and  that  I 
ought  not  to  have  been  a  party,  the  respondent  virtually  admii 
\'  that  he  is  not  entitled  to  any  judgment  against  him,  which  wou] 

'  of  itself  form  a  good  groimd  for  the  appeal. 

The  respondent  also  contends,  that  the  appeal  to  this  Court,  i 

f  which  the  Court  below  was  directed  to  enter  a  decree  in  accordant 

with  the  opinion  of  thiq  Court,  was  taken  by  the  defendants;  tin 

I  no  appeal  could  be  taken  from  the  decree  thus  entered  by  She  ord( 

of  this  Court;  that  an  appeal  was  taken  by  the  defendants  froi 

such  decree,  on  which  the  decree  was  affirmed;  and  that  this  d 

fendant  cannot,  therefore,  take  this  appeal.    These  facts,  if  tru 

may  form  good  grounds  for  aflSrming  the  judgment  of  the  Cou 

^^^  below  —  but  they  are  no  proper  basis  for  a  motion  to  dismiss  tl 

^^^  appeal.    All  these  quesdons  axe  proper  to  be  considered  in  adjud 

^^H  eating  the  questions  raised  by  the  appeal;  but  cannot  properly  1 

■^V  brought  before  us  in  this  mode. 

m^  I    is  also  urged,  that  a  default  was  duly  entered  against  th 

defendant,  in  1857 ;  and  that  no  appeal  was  ever  taken  from  th 
default ;  and  that,  therefore,  no  appeal  lies  from  the  final  jud 
ment  We  are  not  aware  that  any  appeal  lies  from  an  order  enU 
ing  a  default  against  a  party ;  but  even  if  the  statute  provided  f 
such  an  appeal,  the  defendant,  by  failing  to  take  such  an  appe 
does  not  lose  or  waive  his  right  of  appeal  from  the  final  judgmei 
"W'hether  that  default  was  properly  entered,  or  not,  is  a  questii 
which  he  has  a  right  to  have  adjudicated  upon  an  appeal  from  t 
final  judgment  These  are  all  the  grounds  of  the  motion  to  d 
miss ;  and  none  of  them  being  sufficient,  the  motion  to  dismiss 
overruled.  No  briefs  being  on  file  upon  the  merits  of  the  apiye 
we  do  not  pass  upon  it|  but  reserve  it  for  fntoze  conaidenitioiL 
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Approved  in  Nevada  Bank  v.  Dresbaeh,  63  Cal.  326,  holding  that  an 
affidavit  of  merits  is  indispensable  as  the  basis  of  the  motion.  So,  to 
same  effect,  in  Oollins  v.  Scott,  100  Cal.  452,  an  action  to  vacate  decree 
of  foreclosure  on  ground  of  fraud.  Cited  with  approval  in  dissenting 
opinion  of  Murphy,  J.,  in  Horton  ▼.  New  Pass  Co..  21  Nev.  192.  a  similar 
case.  So  in  Carr  v.  Dawes,  46  Mo.  App.  359,  holding  that  courts  do  not 
regard  technical  defenses  with  favor.  Cited  to  the  ruling  stated,  in  73 
Am.  Dec.  645,  note;  58  Am.  Dec  397,  note,  that  neglect  of  attorney  is 
no  ground  for  relief;  Enright  v.  Grant,  5  Utah,  344,  that  opening  de- 
fault is  a  matter  resting  in  the  discretion  of  the  court;  so^  to  same 
effect,  in  Jensen  v.  Barbour,  12  Mont.  575.  Referred  to  in  Bell  v.  Thomas, 
7  S.  Dak.  205,  in  which  case  judgment  was  set  aside  on  service  of  a 
meritorious  answer  by  the  defendant.  And  so,  in  Reidy  v.  Scott,  53 
Cal.  74,  in  which  the  principal  case  is  distinguished. 

Taxation. — ^Description  of  property  in  assessment  may  be  general,  p. 
129. 
Cited  in  Lahman  v.  Hatch,  124  Cal.  4,  as  to  "improvements  on  land." 

Same. — ^When  a  complaint  contains  the  substantial  averments  of  a 
eause  of  action,  though  defective  in  form  and  oertainty,  the  defeet  is 
eured  by  a  verdict  or  default,  p.  130. 

Ruling  approved  in  Alexander  v.  McDow,  108  CaL  29. 

28  Cal.  136-138.    ZOLLES  ▼.  McDONALD. 

AppeaL — Order  of  county  court  dismissing  appeal  from  justice's  court 
ia  a  final  judgment,  from  which  an  appeal  may  be  taken  to  the  suprema 
court,  p.  136. 

Approved  as  authority  in  Holter  Lumber  Co.  v.  Insurance  Co.,  18 
Mont.  286;  Nevada  Cent.  R.  R.  Co.  v.  District  Court,  21  Nev.  412;  and 
Mouser  v.  Palmer,  2  S.  Dak.  468;  cited  in  State  v.  Booth,  21  Utah,  03 
noted  under  Dowling  v.  Polack,  18  Cal.  626.  But  denied  in  In  re  Weber, 
4  N.  Dak.  126,  Bartholomew,  C.  J.,  dissenting,  p.  133.  Cited  to  tha 
ruling  stated  in  60  Am.  Dec.  430,  note. 

Undertaking  on  appeal  which  complies  substantially  with  the  statata, 
ia  BufHcient,  p.  137. 

Approved  as  authority  in  Stapleton  v.  Pease,  2  Mont,  509.  Cited  in 
State  V.  CaL  Mg.  Co.,  13  Nev.  212,  holding  bond  sufficient  under  local 
statutes. 


23  Cal.  138-140.    PEOPLE  v.  PARK. 

Taxation. — Property  of  an  intangible  nature,  such  as  debts,  and  the 
like,  are  assessable  in  the  county  where  the  owner  resides,  p.  140. 

Affirmed  in  People  v.  Eastman,  25  Cal.  603;  People  v.  Whartenby,  88 
Cal.  467  (taxation  of  money  at  interest) ;  San  Francisco  v.  Lux,  64  Cal. 
483,  484  (of  money  belonging  to  estate  of  decedent).  Cited  in  fistatd  of 
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Fair,  128  Cal.  612,  as  to  bonds  of  foreign  railroad  corporations,  though 
in  the  possession  of  agents  outside  the  state  of  domicile;  Comptoir  etc. 
V.  Board  etc,  52  La.  Ann.  132»,  noted  under  Falkner  v.  Hunt,  16  Cal.  167. 
Ruling  approved  in  Boyd  v.  Selma,  96  Ala.  149,  162;  City  Council  v. 
Dunbar,  60  Ga.  393  (bonds) ;  and  Johnson  v.  Oregon  City,  2  Oreg.  330. 
Qted  to  the  ruling  stated,  in  56  Am.  Dec.  629,  note,  where  the  cases  are . 
collected.  Harmonized  in  People  v.  Home  Ins.  Co.,  29  Cal.  546,  question 
of  taxation  of  bonds  of  this  state  belonging  to  a  foreign  insurance 
company. 

23  CaL  142143.    COSTER  v.  BROWN. 

Statute  of  LiaitationB. — When  debt  is  barred  by,  the  mortgage  given 
to  secure  it  is  also  barred,  p.  142. 

Cited  as  authority  in  Henderson  v.  Grammar,  66  Cal.  336;  and 
Schmucker  v.  Sibert,  18  Kan.  110;  8.  0.  26  Am.  Rep.  768. 

Same. — Subsequent  purchaser  from  mortgagor  may  plead  the  statute 
u  a  defense  to  an  action  to  foreclose  the  mortgage,  p.  143. 

Cited  as  authority  and  the  doctrine  approved  in  Ward  v.  Waterman, 
86  Cal.  507;  Day  v.  Baldwin,  34  Iowa,  384;  Smith  v.  Ford,  48  Wis.  151; 
Schmucker  v.  Sibert,  18  Ran.  110;  S.  C.  26  Am.  Rep.  768;  Nix  v.  Oard- 
well,  2  Posey,  268;  and  82  Am.  Dec.  757,  note.  Denied  in  Saenger  v. 
Nightingale,  4  Woods,  490,  S.  C.  48  Fed.  Rep.  712,  a  decision  influenced 
by  the  peculiar  provisions  of  the  Georgia  statute. 

23  OaL  144-149.    McNEIL  t.  BORLAND. 

Mechanic's  Lieo. — ^Proceeding  to  enforce,  under  law  of  1861,  Is  a 
special  case,  within  the  meaning  of  that  term  as  nted  in  the  iwnsti- 
tation,p.  148. 

AiBrmed  in  Van  Winkle  v.  Stow,  23  OaL  468,  fully  describing  the 
nature  of  the  proceeding.  And  referred  to  with  respect  to  modes  of 
enforehig  liens  of  mechanics*  in  Dickson  v.  Gorbett,  10  Nev.  441 ;  MareaU 
T.  Stanley,  5  Colo.  App,  339;  and  63  Am.  Dec.  78  note. 

23  Cal.  160-152.    PEOPLE  v.  LIUN. 

Evidence. — Strict  proof  of  identity  of  coin  stolen  is  not  required  if 
the  jury  are  satisfied,  p.  151. 

Cited  as  authority  in  Porter  v.  State,  26  Fla.  68;  and  State  t.  Mo- 
Anility,  26  Kan.  636. 

23  CaL  152-156.    NEELT  ▼.  IIAGLEE. 

Agency. — ^Representations  of  agent,  made  at  time  of  transaction  which 
is  within  the  scope  of  his  authority,  is  evidence  against  the  principal,  p. 
165. 

(Sted  in  12  Am.  Dec.  326,  note,  where  qualifications  of  the  rule  an 
giren. 


23  Cal.  156-164 
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23  Cal.  156- 158.     PEOPLE  v.  GAUNT. 

Granting  or  refusing  of  continuances  rests  in  the  sound  discretion  of 
the  court  to  whom  the  application  is  made,  p.  157. 

Approved  in  People  v.  Jenkins,  56  Cal.  6;  Black  v.  Appolonio,  1  Mont. 
345;  and  State  v.  O'Neil,  13  Oreg.  185;  People  v.  Breen,  130  Cal.  77, 
People  V.  Totman,  135  Cal.  134,  and  State  v.  Fiester,  32  Or.  260,  hold- 
ing discretion  not  abused  on  refusal  under  facts  dtated. 

Challenge  to  Jurors. — Nonprejudicial  error,  p.  158. 

Approved  in  People  v.  Durrant,  110  Cal.  196,  holding  that  if  the 
judge  errs  in  disallowing  a  challenge  for  cause,  and  the  defendant 
thereafter  excuses  the  obnoxious  juror  under  a  peremptory  challenge, 
and  the  jury  is  completed  without  the  exhaustion  by  the  defense  of  all 
its  peremptory  challenges,  the  error  of  the  court  will  not  be  reviewed, 
because  no  injury  could  have  resulted  to  the  defendant.  So,  to  the  same 
eflfect,  in  State  v.  Raymond,  11  Nev.  108.  Cited  in  State  v.  Fourchy,  61 
La.  Ann.  244,  noted  under  People  v.  Gatewood,  20  Cal.  146. 

23  Cal.  158-160.    PEOPLE  v.  EBNER. 

Criminal  Practice. — If  indictment  be  for  misdemeanor,  defendant  may 
appear  and  plead  by  attorney,  and  the  trial  may  be  had  in  his  absence, 
p.  160. 

Approved  in  People  v.  Budd,  67  Cal.  351;  and  cited  in  Warren  v. 
State,  68  Am.  Dec  220,  221,  noting  that  such  is  the  rule  by  statute,  in 
California. 

Same. — In  such  case  the  court  has  no  power  to  enter  the  defendant's 
default  and  declare  his  recognizance  forfeited,  p.  160. 
Cited  in  People  v.  Budd,  57  Cal.  362;  and  68  Am.  Dec.  224,  note 

23  Cal.  160161.    ELLIS  v.  HULL. 

Appeal. — ^Dismissal  of  operates  as  an  affirmance  of  judgment,  and 
renders  the  sureties  liable  on  the  undertaking,  p.  161. 

Affirmed  in  Chase  v.  Beraud,  29  Cal.  139;  and  cited  as  authority 
to  the  ruling  stated  in  Tholheimer  v.  Crow,  13  Colo.  403;  State 
V.  Biesman,  12  Mont.  18;  and  Dunterman  v.  Storey,  40  Neb.  463.  Cited 
as  sustaining  the  right  to  an  independent  suit  upon  an  appeal  bond,  in 
Trent  v.  Rhomberg,  66  Tex.  251 ;  and  cited  to  the  niling  stated,  in 
Howell  V.  Alma  Milling  Co.,  38  Am.  St.  Rep.  708,  note,  discussing  sub- 
ject of  liability  of  sureties  on  appeal  bonds.  Referred  to  in  statement 
of  case,  in  Long  v.  Neville,  36  Cal.  457;  S.  C.  95  Am.  Dec.  200. 


28  (M,  161-164.    PEOPLE  ▼.  LEET. 

Description  of  Tract  of  land  by  name  is  sufficient,  in  an  assessment 
for  taxes,  p.  162. 
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Cited  as  authority  in  Driggers  v.  Caasady,  71  Ala.  635;  and  Phelan  t. 
Poyoreno,  74  Cal.  455,  ^holding  such  description  sufficient  if  the  land 
can  be  identified  by  such  name. 

23  OaL  165-170.     GBEWEU  t.  WALDEN. 

Pleading. — ^It  is  the  ultimate  and  not  the  probative  facts,  which 
sliould  be  averred,  p.  169. 

Cited  in  Thomas  v.  Desmond,  63  Cal.  427,  and  holding  a  complaint 
demurrable  if  it  merely  states  the  evidence;  so,  to  same  effect,  in  76 
Am.  Dec  498,  note. 

General  Citations.— In  Wenzel  y.  Schultz,  100  Cal.  255,  holding  that 
in  an  action  to  enforce  a  vendor's  lien,  under  a  denial  in  the  answer 
that  the  plaintiff  ever  owned  the  land,  it  is  proper  to  show  that  the 
deed  to  plaintiff  was  a  mortgage,  and  hence  did  not  convey  the  title. 

23  Gal.  173-178.    FRANKLIN  ▼.  STATE  BOARD  OF  EXAMINERS. 

Legislative  Questions.— Over  questions  purely  legislative  the  courts 
hare  no  supervision  or  control,  p.  175. 

Affirmed  in  People  v.  Paeheco,  27  Cal.  222,  asserting  the  power  of  the 
legislature  over  taxation  and  appropriations.  Cited,  and  principle  of 
the  decision  approved,  in  Hovey  v.  Foster,  118  Ind.  507;  and  Carr  v. 
SUte,  127  Ind.  209;  S.  C.  22  Am.  St.  Rep.  628. 

23  Gal.  178-179.    GATEWOOD  ▼.  MCLAUGHLIN. 

Mining  Claim. — Sale  by  parol  by  one  one  in  possession  of,  accompanied  S^ 

by  a  transfer  of  possession,  transfers  the  t      \  p.  178. 

Affirmed  in  Patterson  v.  Keystone  Min.  Co.  23  Cal.  576;  but  cited  in 
S.  G.  again,  30  Cal.  363,  holding  that  since  the  passage  of  the  act  of 
1860,  amended  in  1863,  title  of  mining  claims  can  be  passed  only  by 
instruments  in  writing.  So,  in  Hardenbergh  v.  Bacon,  33  Cal.  381,  in 
which  case  it  is  held  that  the  ruling  has  no  bearing  when  the  interest 
held  in  the  mining  ground  is  considered  as  real  estate ;  and  so,  in  Hop- 
kins v.  Noyes,  4  Mont.  558,  holding  that  a  mining  claim  can  only  be 
transferred  by  deed.  Cited,  reviewing  the  decisions,  in  63  Am.  Dec. 
107,  note. 

23  Cal  179180.    ZEIGLER  T.  WELLS,  FARGO  &  CO.  83  Am.  Dec.  87. 

Damages. — Where  property  sued  for  is  a  chose  in  action,  defendant 
may  reduce  the  damages  by  proof  of  the  insolvency  of  the  maker  of 
the  instrument,  p.  180. 

Cited  as  authority  in  First  Nat.  Bank  v.  Dickson,  5  Dak.  Ter.  280,  case 
of  conversion  of  certificate  of  deposit.  Cited  in  Patterson  v.  Plummer, 
10  N.  Dak.  101,  noted  under  Survey  v.  Wells,  5  CaL  124. 


/^ 
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23  Cal.  181-184.    PEOPLE  v.  TODD. 

Taxation. — ^Validity  of  tax  assessment  in  the  partictdar  case,  con- 
sidered, pp.  182,  183. 

Referred  to  with  approval,  in  Henderson  v.  State,  68  Ind.  248;  and 
Cross  V.  Milwaukee,  19  Wis.  517.  Cited  in  People  y.  Seymour,  76  Am. 
Dec.  533,  note,  as  sustaining  the  proposition  that  courts  have  no  power 
to  go  behind  assessments  legalized  and  confirmed  by  an  act  of  the  legis- 
lature to  inquire  into  alleged  errors  and  irregularities  in  the  assessment. 

Same. — Complaint  in  the  action  to  recover  unpaid  taxes  sustained  as 
sufficient,  pp.  183,  184. 

Approved  as  authority  in  Parker  v.  Jacksonville,  37  Fla.  363.  Dis- 
tinguished in  State  v..  Mining  Co.,  14  Nev.  242,  and  holding  that  taxes 
due  to  state  on  the  proceeds  of  mines  for  the  different  quarters  of  each 
year,  cannot  be  united  in  the  same  cause  of  action.  Cited  as  authority 
that  a  statute  may  legally  provide  for  the  recovery  of  oosts  as  well  aa 
the  tax  itself,  in  76  Am.  Dec.  537,  note. 


23  Cal.  185-193.    HAYES  v.  WELLSy  FARGO  &  CO.    83  Am.  Dec.  89. 

Common  Carriers  are  not  liable  for  inclosed  articles  of  special  value 
unless  informed  of  such  value,  p.  190. 

Cited  as  authority  in  Way  v.  Chicago  etc  Ry.  Co.  64  Iowa,  62,  S.  C. 
52  Am.  Rep.  434,  holding  that  one  who  is  injured  by  the  negligence  of 
a  railway  company  while  fraudulently  using  another's  ticket,  has  no 
remedy  against  the  company;  note  to  BuUard  v.  Express  Co.,  61  Am. 
St.  Rep.  360,  362,  373,  374,  377,  384,  on  duties  of  express  companies. 

Same. — ^Liability  of,  generally  considered,  pp.  188-193. 

Cited  in  86  Am.  Dec  426,  note,  liability  for  Iqss  of  or  injury  to  goods; 
87  Am.  Dec.  260,  note;  and  96  Am.  Dec  211,  note,  that  express  com* 
panics  are  common  carriers;  96  Am.  Dec.  456,  note;  and  99  Am.  Dec 
586,  note,  as  to  degree  of  care  required  of  common  carriers;  93  Am. 
Dec.  73,  note,  defining  term  "common  carrier;"  4  Am.  St.  Rep.  628, 
note;  and  37  Am.  St.  Rep.  247,  note,  liability  in  respect  to  delivery  of 
g^ods;  23  Am.  St.  Rep.  597,  note,  that  fraud  of  shipper  will  defeat  his 
right  to  recover;  and  57  Am.  St.  Rep.  38,  note,  that  plaintiff  is  not  en- 
titled to  recover  where  he  has  brought  injury  on  himself,  or  has  been 
guilty  of  negligence  which  in  any  way  concurs  in  causing  loss  or 
damage. 

23  Cal.  193-196.    PRESTON  t.  KEYS! 

Instmctiona. — ^It  is  not  error  to  refuse  an  instruction  asked,  which 
assumes  a  certain  fact  to  exist,  respecting  which  evidence  has  been 
introduced  before  the  jury,  p.  195. 

Cited  as  authority  to  the  ruling  stated,  in  Bradley  v.  Lee,  38  Cal.  70. 
So,  in  Williamson  v.  Tobey,  86  CIeiI.  498,  holding  that  if  a  requested  in- 
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Btiuetion  contains  seveml  propositions,  one  of  which  is  erroneous,  the 
court  may  refuse  the  whole  instruction. 

Hew  TriaL— Order  denying,  will  not  be  reversed  where  the  evidenee 
is  conflicting,  p.  196. 

(Sted  in  Oaulfield  y.  Bogle,  2  Dak.  Ter.  467,  holding  that  the  finding 
of  the  court  below  will  not  be  disturbed  where   the   evidence  is  oon- 

flioting. 

28  GsL  196-198.    HcCABXT  v.  FSEMONT. 

Pleading. — ^Different  causes  of  action  united  in  one  complaint  should 
be  separately  stated,  p.  197. 

Referred  to  in  Lamb  v.  Harbaugh,  105  Cal  690,  holding  that  a  com- 
plaint alleging  such  circumstances  of  aggravation  as  will  entitle  the 
pUintiff  to  punitory  damages  in  an  action  for  trespass  to  land  must 
plead  those  circumstances  in  such  a  manner  that  there  will  be  no  am- 
biguity or  uncertainty  in  determining  that  they  are  set  forth  solely  for 
the  purpose  of  establishing  such  claim,  and,  if  they  are  pleaded  in  such 
manner  as  would  be  proper  in  an  action  brought  to  recover  damages 
other  than  those  for  the  trespass,  the  complaint  will  for  that  reason 
be  subject  to  a  demurrer  for  misjoinder  of  causes  of  action. 

Trespasser. — Owner  of  property  may  remove,  with  use  of  auoh  force 
ss  is  necessary,  p.  198. 

(Sted  in  Maher  v.  Wilson,  189  Gal.  618,  519,  applying  rule  to  action 
for  wrongful  arrest,  and  awarding  nominal  damages  only. 

O  OaL  198-208.    8KILLMAN  v.  LACHMAIT.    83  Am.  Dec.  96. 

One  Rule  Peculiar  to  Mining  Partnership  is,  that  each  owner  has  a 
right  to  sell  and  convey  his  interest,  and  such  sale  does  not  diaaolve  the 
psrtnership,  p.  20S. 

AiBrmed  in  Duryea  v.  Burt,  28  Cal.  578 ;  McConnell  v.  Denver,  35  CaL 
369,  370,  372;  S.  G.  95  Am.  Dec.  108,  109,  110  (treating  of  power  of  mem- 
ber of  ditch  company) ;  cited  in  Cavanaugh  v.  Salisbury,  22  Utah,  472, 
discossing  powers  of  member  of  mail  carrying  partnership;  Childers  v. 
Neely,  47  W.  Va.  72,  74,  77,  further  discussing  right  of  such  partner  to 
lien  on  property  for  his  advances;  Mining  Go.  v.  Bank,  95  Fed.  38, 
quoting  Kahn  v.  Smelting  Co.,  102  U.  S.  645;  note  to  Breaux  v.  Le 
Bhinc,  69  Am.  St.  Rep.  413,  on  partnership  dissolution;  Jones  v.  Clark, 
42  Cal.  194  (pow«r  of  mperintendent  to  bind  mining  partnership) ; 
Becker  v.  Howell,  42  Gal.  642  (in  mining  partnerships  the  delectus  per- 
•onae  does  not  exist);  Stuart  v.  Adams,  89  Cal.. 369  (liability  of  mem- 
bers of.)  Cited  with  approval  as  to  nature  of  mining  partnerships,  in 
Charles  v.  Eshleman,  5  Colo.  112;  Manville  v.  Parka,  7  Colo.  133,  136; 
Meagher  v.  Reed,  14  Colo.  354;  Kahn  v.  Smelting  Co.,  2  Utah,  218;  S. 
C.  reversed,  102  U.  9.  646,  646;  Southmayd  v.  Southmayd,  4  Mont  113; 
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Ck)ngdon  v.  Olds,  18  Mont.  490,  491;  Thomas  t.  Hurst,  78  Fed.  Bep.  374; 
and  Bissell  v.  Foss,  114  U.  S.  260.  Cited,  powers  of  mining  partners,  in 
83  Am«  Dec.  107,  note;  28  Am.  St.  Rep.  489,  note;  99  Am.  Dec  521,  note. 

Jurisdiction. — Of  supreme  court,  is  determined  by  amount  in  dis- 
pute, p.  202. 

ated  in  Sanborn  v.  Contra  Costa  County,  60  Cal.  427;  Dashiell  v. 
Slingerland,  60  CaL  659  (amount  sued  for  exclusive  of  interest  is  the 
test  of  jurisdiction) ;  and  Arnold  t.  County  Court,  38  W.  Va.  145.  So, 
to  same  effect,  in  94  Am.  Dec.  336,  note;  and  98  Am.  Dec.  584,  note. 


23  Cal.  208-219.    XIBBETTS  v.  MOORE. 

Mechanic's  Lien. — ^Description  of  mill  by  name  and  place  of  location  is 
sufficient,  p.  212. 

Affirmed  in  Fredinnick  v.  Mining  Co.,  72  Cal.  81.  So,  in  Siblinger  v.^ 
Kerkow,  82  Cal.  46,  holding,  in  an  action  to  foreclose  a  mechanic's  lien 
on  a  building  that  the  failure  of  the  court  to  define  the  exact  amount 
or  extent  of  the  land  necessary  for  the  building  did  not  invalidate  the 
decree;  Cary  eta  Co.  v.  McCarty,  10  Colo.  App.  211,  holding  notice  suf- 
ficient as  to  description.  So,  to  same  effect,  in  Vantilburgh  v.  Black,  2 
Mont.  377;  Kezartee  v.  Marks,  15  Oreg.  537;  Osborn  v.  Logus,  28  Dreg. 
315;  Mellor  v.  Valentine,  3  Colo.  264;  North  Star  Iron  Works  Co.  v. 
Strong,  33  Minn.  6;  Putnam  v.  Ross,  46  Mo.  339;  Cole  v.  Mineral  etCL 
Assn.,  3  6.  Dak.  276;  and  Drexel  v.  Richards,  48  Neb.  738. 

Same. — ^Where  notice  of  lien  states  that  the  materials  were  fur- 
nished to  A  &  Co.  when  in  fact  they  were  furnished  to  A,  this  does  not 
invalidate  the  lien,  p.  215. 

Cited  as  authority  in  Presbyterian  Church  y.  Santy,  52  Kan.  465«  a 
similar  case. 

Priority  of  Liens,  and  effect  of  agreement,  considered,  p.  218. 

Cited  in  Harkey  v.  Cain,  C9  Tex.  150;  and  Sword  v.  Low,  122  HI.  497; 
Bennett  v.  Beadle,  142  Cal.  243,  construing  section  813,  Code  of  CSvil 
Procedure;  Edwards  etc.  Co.  v.  Rank,  57  Neb.  328,  73  Am.  St.  Rep.  517, 
sustaining  chattel  mortgage  on  engine  as  against  mechanic's  lien,  al- 
though affixed  to  the  freehold.  So,  in  38  Am.  Dec.  376,  note,  as  au- 
thority for  the  rule  that  fixtures  placed  on  mortgaged  premises  are  re- 
garded as  permanently  annexed  to  the  freehold  and  inure  to  the  benefi't 
of  the  mortgagee. 

23  Cal.  219-222.    ANTOINE  CO.  v.  RIDGE  COMPANY. 

Mining  Claim. — Parol  transfer  with  delivery  of  possession    is    suf- 
ficient to  prove  transfer  of  title  to,  p.  222. 
Cited  in  63  Am.  Dec.  107,  note. 
Costs. — Clerk  may  insert  amount  of,  within  two  days  after  they  shall 
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haye  been  taxed  or  ascertained,  in  a  blank  left  in  the  judgment  for  that 
purpose,  p.  222. 
Cited  at  authority  in  Orr  t.  Haskell,  2  Mont.  353. 

23  OaL  223-224.    BANKS  ▼.  MARSHALL. 

Promissory  Note. — ^Right  of  action  on  is  not  lost  if  surrendered 
through  mistake,  p.  224. 

Cited  as  authority  to  the  ruling  stated,  in  Thompson  v.  Ayery,  11 
Utah,  225. 

23  Cal.  225.  EV£S£TT  T.  HTDSAULIC  FLUME  TUNNEL  COM- 
PANY. 

Dam.— Owner  of  is  bound  to  exercise  of  ordinary  care,  but  ia  not 
liable  for  accident  which  a  prudent  man  could  not  avoid,  p.  225. 

Approved  as  authority  in  Hannaher  v.  St.  Paul  etc,  R.  R.  Ck>.,  5  Dak. 
Ter.  22;  Jones  v.  Robertson,  116  111.  554;  S.  G.  66  Am.  Rep.  792;  Losee 
V.  Buchanan,  51  N.  Y.  487;  S.  C.  10  Am.  Rep.  632;  Penna.  Goal  Go.  ▼: 
Sanderson,  113  Pa.  St.  153;  and  Central  Trust  Go.  v.  Wabash  etc  R.  R. 
Co.,  57  Fed.  Rep.  448.  Gited,  bearing  on  liability  of  dam  owner,  in  57 
Am.  Dec.  691,  note;  and  56  Am.  Rep.  97  note. 

23  Cal.  226-227.    BOLES  v.  JOHNSTON.    83  Am.  Dec.  111. 

Court  of  equity  will  not  set  aside  a  sheriff's  sale  and  a  deed  exe* 
cated  under  it  in  a  collateral  action  commenced  foi  that  purpose,  p. 
22& 

Cited  as  authority  in  Mentzer  v.  Ellison,  7  Colo.  App.  331,  dissenting 
opinion  of  Reed  P.  J.;  Approved  in  Woody  ▼.  Jameson,  5  Idaho,  469, 
mode  of  setting  aside  judicial  sale  wrongfully  made,  prior  to  making 
of  sheriff's  deed,  is  by  motion  in  principal  action  on  notice  to  adverse 
party  and  purchaser;  15  Am.  Dec.  92,  note;  92  Am.  Dec.  415,  note;  and 
26  Am.  St.  Rep.  800,  note. 

23  GU.  227-232.    SCHILLING  v.  HOLME& 

Landlord  and  Tenant. — ^Under- tenant,  who  takes  a  lease  and  receives 
possession  from  the  tenant,  becomes  the  tenant  of  the  landlord,  subject 
to  all  the  duties  and  liabilities  of  a  tenant  to  the  landlord,  p.  229. 

Gted  as  authority  in  Sexton  v.  Chicago  Storage  Co.  129  Dl.  328;  8.  G 
16  Am.  St.  Rep.  277;  Craig  v.  Summers,  47  Minn.  193,  discussing  ques- 
tion as  to  what  constitutes  an  assignment  of  a  lease;  and  91  Am.  Dec 
563,  note,  treating  of  Implied  renewal  and  continuance  of  leases,  and 
terms  for  which  deemed  renewed. 

23  Cal.  232  233.    LADD  ▼.  RU66LES. 
Foreclosure. — When  personal  judgment  is  entered  without  foreclosure 
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the  right  to  a  foreclosure  and  sale  of  the  mortgaged  property  is  wafyed. 
p.  233. 

Cited  in  Bacon  y.  Raybould,  4  Utah,  360;  and  First  Nat.  Bank  ▼. 
Williams,  2  Idaho,  627.  Referred  to  in  Barbieri  v.  Ramelli,  84  CaL  157, 
as  having  no  application  to  the  case  before  the  court,  and  holding  that 
a  separate  action  cannot  be  brought  for  the  recovery  of  a  debt  for  which 
a  mortgage  security  has  been  given,  though  such  security  was  originally 
Tfilueless  or  totally  inadequate  by  reason  of  prior  mortgages  to  the  full 
value  of  the  premises. 

23  CaL  233-236.    SWINFORD  T.  ROGBRa 

Fraudulent  Conveyance. — Conveyance  of  property  made  and  received 
with  intent  to  defraud  creditors  is  void,  though  there  may  have  been 
a  full  and  valuable  consideration  paid  therefor,  and  it  will  not  be  al- 
lowed to  stand  even  as  security  for  advances  actually  made,  p.  236. 

Cited  as  authority  and  doctrine  approved  in  Bull  v.  Ford,  66  OaL 
177;  Burke  v.  Koch,  75  Cal.  359;  and  Lyons  v.  Leahy,  15  Greg.  14;  S.  a 
3  Am.  St.  Rep.  138;  Burt  v.  Gotzean,  102  Fed.  947,  holding  assignment 
of  sheriff's  certificate  void  under  facts  stated.  Cited  to  the  ruling  stated, 
in  73  Am.  Dec.  575,  note. 

Same. — ^The  court  may  compel  the  fraudulent  vendee  to  account  for 
the  value  of  the  property,  and  direct  the  proceeds  to  be  paid  over  to  the 
creditors  of  the  vendor,  p.  236. 

Cited  as  authority  to  the  proposition  that  if  a  fraudulent  vendee  haa 
sold  goods  exceeding  the  amount  of  the  creditor's  claim,  personal  judg- 
ment may  be  rendered  against  him,  in  Massey  y.  Gorton^  00  Am.  Dec. 
295,  note  discussing  subject  of  creditors'  bills. 

23  Cal.  237-243.    TUSTIN  v.  FAUGHT. 

Deed. — ^When  grantor  signs  a  different  name  from  that  in  body  of  deed, 
identity  must  be  shown,  p.  239. 

Cited  in  Zann  v.  Haller,  71  Ind.  139;  8.  C.  86  Am.  Rep.  195,  holding 
that  a  mortgage  is  well  executed  by  a  married  woman,  signing  by  her 
Christian  name  alone,  her  full  name  appearing  in  the  body  of  the  instru- 
ment and  the  acknowledgment. 

Same. — Deed  executed  by  part  only  of  grantors  named,  conveys  title 
of  parties  executing,  p.  239. 

Cited  as  authority  in  Moore  v.  Hinnant,  89  N.  C.  458,  case  of  deed 
of  trust  executed  to  secure  creditors. 

Same. — ^Deed  to  wife  reciting  a  consideration  of  money  paid,  as  well 
as  love  and  affection,  is  presumed  to  convey  community  property  and 
the  deed  of  the  husband  alone  is  sufficient  to  convey  it,  p.  241. 

Cited,  holding  that  the  common  property  is  subject  to  the  control  and 
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diaposition  of  the  husband,  in  Landers  y.  Bolton,  20  OaL  420;  aad  so  in 
Hearfield  v.  Bridges,  76  Fed.  Rep.  49.  Cited  to  the  ruling  stated.  In 
Schuyler  v.  Brougfaton,  70  CaL  283;  73  Am.  Dec.  643,  note;  86  Am.  Dee. 
637,  639,  note;  and  96  Am.  Dec  423,  note.  Distinguished  in  Peck  ▼. 
Vandenberg,  30  Gal.  66,  63,  in  which  case  evidence  was  admitted  for  the 
purpose  of  proving  the  deed  to  have  been  one  of  gift.  Overruled  in 
Salmon  v.  Wilson,  41  CaL  608,  where  it  is  said  that  "the  court  fell  into 
error  in  deciding  on  the  character  and  legal  effect  of  the  instrument.** 

Ejectment. — ^Defendant  may  show  in  defense  a  title  to  the  demanded 
property  acquired  by  him  after  the  commencement  of  the  action^  p. 
242. 

Explained  and  distinguished  in  Moss  v.  Shear,  30  OaL  474,  deciding 
that,  in  ejectment,  title  acquired  pending  suit  must  be  pleaded  by  sup- 
plemental answer. 

23  Cal.  243-244.    OOiRIEif  T.  BRADY. 

Hew  TiiaL — ^When  motion  for  is  based  upon  newly-disoovered  evi- 
dence, or  that  the  verdict  is  against  evidence,  an  enlarged  discretion  is 
Tested  in  the  court  below,  p.  244. 

Affirmed  in  People  v.  Sutton,  73  Oal.  248;  and  Bates  v.  Howard,  106 
CaL  178.    Oited  as  authority  in  Newton  v.  Brown,  2  Utah,  130. 

Ssme.— Action  of  court  in  granting  or  refusing,  based  upon  questions  ^ 

of  law,  is  not  discretionary,  p.  244. 

Affirmed  in  Oochran  v.  O'Keefe,  34  Oal.  567;  and  approved  as  author- 
ity in  Aultman  v.  Gunderson,  6  S.  Dak.  232;  S.  0.  55  Am.  St.  Rep.  S^ 
841.    Cited  in  United  States  v.  Trabing,  3  Wyo.  146,  reviewing  the 
practice. 

23  CaL  245-249.    COLMAH  t.  CLEME1IT& 

Mining  Law. — ^In  support  of  title,  evidence  of  mining  rules  and  cus- 
toms may  be  given  without  specially  pleading  them,  p.  247. 

Affirmed  in  Jacob  v.  Day,  111  OaL  676.  Oited  in  Hewitt  v.  San  Jacinto 
etc.  Co.,  124  Oal.  190,  applying  rule  to  usages  and  regulations  as  to  de- 
livery of  water  by  irrigation  district.  Referred  to,  as  to  proof  of  cus- 
toms, in  63  Am.  Dec.  93,  note. 

Possession  of  one  tenant  in  coirnion  is  presumed  to  be  the  possession 
of  all,  and  mere  failure  to  recognize  a  cotenant  does  not  amount  to  an 
ouster,  p.  247. 

Cited  in  Tully  v.  Tully,  71  OaL  346,  dissenting  opinion  of  McKee,  J. 
Bader  v.  Dyer,  106  Iowa,  721,  68  Am.  St.  Rep.  337,  Mattis  v.  Hosmer,  37 
Or.  632,  and  Smith  v.  Water  Oo.,  16  Utah,  200,  holding  no  adverse  pos- 
aession  between  cotenants  shown  under  facts  .stated.  So,  in  29  Am.  Dec 
485,  note.  Approved  in  Squires  v.  Olark,  17  San.  88;  and  Terrell  v.  Mar- 
tin, 64  Tex.  128. 
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Where  Forfeiture  Claimed  under  mining  regulation  or  custom^  regula- 
tion or  nistoTii  fitrirtly  (Construed  against  forfeiture,  p.  248. 

Ruling  npprovei!  m  Ruali  v.  French,  1  Ariz.  Ter.  146;  King  v.  Edwards, 
1  Mont.  2U  :  and  l^et  v.  Mining  Co.,  6  Nev.  222;  Walton  v.  Wild  Goose 
Min.  etc.  Co..  123  Fed.  219,  approving  instructions  on  question  of  for- 
feiture; SouUi  End  Min.  C!o.  v.  Tinney,  22  Nev.  67,  dissenting  opinion  of 
Murphy.  C  J.,  as  authority  that  the  rules  and  regulations  of  miners  were 
recognized  and  enforced  by  the  courts  of  the  mining  states  and  terri- 
tories. 

23  Cal  249  254.     PIERSON  ▼.  McCAHILL.    S.  C.  21  Cal.  122;  22  CaL 

127. 

Appeal  from  order  refuaing  change  of  venue,  operates  as  a  stay  of  all 
further  proceedings  in  the  case  in  the  court  below,  until  such  appeal  is 
determined,  p.  253. 

Cited  in  South.  Pao.  R,  R.  Co.  v.  Superior  Court,  63  Cal.  610,  611, 
as  a  case  iHuairating  tin*  difference  between  a  stay  of  proceedings  and  a 
complete  loss  of  jurisdiction.  Referred  to  in  Howell  v.  Thompson,  70 
Cal.  636.  037,  as  aiating  the  rule  under  the  former  practice  act,  but, 
holding?  that  under  the  Code  of  Civil  Procedure,  section  949,  such  an 
appt*aJ  does  not  operate  to  stay  proceedings  in  the  lower  court.  Cited 
aa  authority  in  Farmers'  Nat.  Bank  v.  Backus,  63  Minn.  117,  setting 
forth  effect  of  appeal  with  a  supersedeas  from  an  interlocutory  order. 

Mistake. — Mefonnation  may  be  decreed  in  case  of,  p.  254. 
Cited  in  note  to  Williams  v.  Hamilton,  65  Am.  St.  Rep.  492,  on  gen- 
eral subject. 

General  Citations. — In  State  v.  District  Court,  18  Nev.  289,  and  hold- 
ing that  the  distrirt  caurt  is  not  bound  to  take  judicial  notice  of  the 
proceedings  of  the  di strict  court  of  another  county,  and  a  disregard  of 
an  adjudication  of  insolvency  there  made,  even  if  properly  proven,  would 
amount  to  no  more  than  error. 

23  CAl.  255.    NORTHAM  ▼.  GORDON. 

Judgment.— Purchaser  of  judgment  entered  by  default  takes  it  sub- 
ject to  the  rijsrht  of  the  defendant  to  have  the  default  and  judgment 
set  aside  upon  a  proper  showing,  p.  255. 

Rulintr  approved  in  Hpunett  v.  Sheriff  etc.,  91  Mich.  146;  and  Weber 
r,  Tachetter,  1  S.  D:Uv.  215.  Cited  in  note  to  Chilstrom  v.  Eppinger,  78 
Atn.  St.  Rep.  52,  56.  on  assignment  of  judgment. 

23  Cal.  256  257.     GOLDMAN  v.  DAVIS. 

Coot  fact  of  Indorse  r  of  Promissory  Note  is  a  written  one,  and  cannot 
be  varied  by  parol  evidence,  p.  267. 
Approved  and  applied  in  Smith  v.  Caro,  9  Oreg.  285.    Cited  in  Citizens' 
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etc.  Bank  t.  Jones,  121  Gal.  32,  applying  rule  to  indorsement  of  certifi- 
eate  of  deposit;  dissenting  opinion,  Ames  y.  Southern  Pac.  Co.,  141  Cal. 
734,  discussing  general  rule  as  to  introduction  of  parol  evidence ;  Nichol- 
sofl  ▼.  Tarpey,  89  Cal.  621,  holding  that  the  rights  of  parties  to  a  writ- 
ten contract  must  be  ascertained  from  its  terms,  and  whether  the  writ* 
ing  be  lost  or  not,  evidence  of  the  intention  of  the  parties  in  making  it 
is  inadmissible,  in  the  absence  of  fraud  or  mistake. 

23  Gal.  257-259.    LATHROP  T.  MIDDLETON.    83  Am.  Deo.  112. 

Execution. — Ferryboat  is  not  exempt  from  execution  because  the  ferry 
is  on  the  mail  route,  and  the  boat  ia  used  also  to  convey  the  United 
States  mail,  p.  259. 

Cited  as  authority  in  Badger  Lumber  Co.  v.  Marion  etc.  Power  Co.,  48 
Kan.  189;  8.  C.  30  Am.  St.  Rep.  308,  sustaining  mechanics'  liens  against 
property  of  quasi  public  corporations;  Cited  in  Risdon  etc.  Works  v. 
atizens'  etc  Co.,  122  Cal.  97,  68  Am.  St.  Rep.  26,  holding  personalty  of 
street  railroad  company  not  included  in  exemption  of  its  franchise;  85 
Am.  St.  Kep.  406,  note. 

Statutes. — Penal  statutes  must  be  strictly  construed,  p.  259. 
Cited  in  91  Am.  Dec.  287,  note;  and  10  Am.  St.  Rep.  34,  note. 

23  Cal.  259-267.    ROBBRXS  v.  CHAK  TIN  PBN. 

Ejectment. — ^Admissibility  of  tax  deeds  in  evidence,  considered,  pp. 
261,  et  seq. 

Cited  in  Frink  v.  Roe,  70  Cal.  320.  as  authority  for  exclusion  of  tax 
deed  otiered  in  evidence;  Eastman  v.  Gurrey,  15  XTtah,  420,  evidence  un- 
der general  denial  by  defendant  in  ejectment. 

Objections  to  Evidence  must  be  specific,  p.  264. 

Cited  in  Balcom  v.  O'Brien,  18  S.  Dak.  428,  holding  certain  objections 
to  admissibility  of  note  waived. 

Tax  Sale. — Designation  of  the  property  to  be  sold,  how  made,  p. 
206. 

Distinguished  in  Hewes  v.  McLellan,  80  Cal.  395,  396,  holding  thlit 
mider  the  present  statute  (Pol.  Code,  sec.  3773),  it  is  left  to  the  discre- 
tion of  the  tax  collector  to  offer  a  part  or  the  whole  of  the  property,  as 
be  may  think  best. 

23  Gal.  268.    HOLMES  ▼.  OHM. 

Pleading. — In  action  on  undertaking  on  appeal,  it  is  a  sufficient 
averment  of  the  delivery  of  the  undertaking,  if  the  complaint  shows  that 
H  was  filed  in  the  clerk's  office,  p.  288. 

Distinguished  in  Pfeirrott  v.  Soott,  6  Mont.  345,  and  holding  that  the 
complaint  is  defective  when  it  fails  to  allege  that  the  undertaking 
Notes  Cal.  Rep.— 75 
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delivered.  Cited  in  Howard  etc.  Co.  ▼.  Silverberg,  80  Fed.  172,  noted  un- 
der Dore  V.  Covey,  13  Cal.  602;  Clark  v.  Drever,  9  Colo.  App.  460,  as  to 
effect  of  admissions  in  answer. 

23  Cal.  268-274.     JACKSON  ▼.  SACHAMENTO  VALLEY  RAILROAD 
COMPANY. 

Warehouseman. — ^Railroad  company's  responsibility  as  a  common  car* 
rier  ceases  when  the  goods  are  deposited  in  its  warehouse  at  the  des- 
tination of  the  goods,  and  it  is  then  only  liable  as  a  warehouseman, 
and  the  burden  of  proof  in  case  of  loss  is  on  the  bailor,  p.  272. 

Affirmed  in  Wilson  v.  South.  Pac.  R.  R.  Co.,  62  Cal.  172;  and  approved 
as  authority  in  Francis  v.  Dubuque  etc.  R.  R.  Co.,  25  Iowa,  66;  8.  C.  06 
Am.  Dec.  773;  Gashweiler  v.  Wabash  etc.  Ry.  Co.,  83  Mo.  118;  S.  C.  63 
Am.  Rep.  662;  and  Texas  etc.  R.  R.  Co.  v.  Morse,  1  Tex.  App.  Civ.  182. 
Cited,  reviewing  the  authorities  upon  the  subject,  in  Bloyd  v.  Pollocka, 
27  W.  Va.  116.  So  in  8  Am.  Dec.  216,  note;  and  24  Am.  Dec.  148,  163, 
note.  Examined  in  Wilson  v.  California  Cent..  R.  R.  Co.,  94  Cal.  170,  171,- 
and  holding  that  failure  of  a  common  carrier  to  deliver  the  goods  on 
demand,  without  lawful  excuse,  even  after  the  transit  has  ceased,  and 
the  goods  have  been  stored  in  a  warehouse  at  the  place  of  consignment, 
is  a  breach  of  the  carrier's  original  contract,  for  which  suit  may  be 
brought  on  that  contract.  Cited,  Jenne  v.  Burger,  120  Cal.  446,  as 
authority  that  a  receipt  is  only  prima  facie  evidence  of  the  facts  stated 
in  it. 

23  Cal.  275-277.    WHITNEY  ▼.  STONE. 

Specific  Performance  will  be  decreed  when  proper,  though  defendant 
offer  to  pay  penalty  agreed  upon,  p.  277. 

Cited  as  authority  in  Fletcher  v.  Amett,  4  S.  Dak.  627;  Clock  v. 
Howard  etc.  Co.,  123  Cal.  9,  69  Am.  St.  Rep.  24,  sustaining  right  of  vend- 
or to  retain  purchase  money  after  unexcused  default  of  vendee,  and  con- 
struing Civil  Code,  sections  3387,  3380;  Thomburg  v.  Fish,  11  Mont.  62, 
holding  that  the  right  to  a  specific  performance  of  a  contract  for  the 
sale  of  lands  is  not  absolute,  but  is  a  matter  of  sound  judicial  discretion, 
which  is  controlled  by  the  circumstances  of  each  controversy. 

23  Cal.  277-279.    BARTHOLOMEW  v.  HOOK. 

Homestead. — Judgment  docketed  before  filing  dtelaration  of  home* 
stead  is  a  iien  thereon,  p.  279. 

Ruling  approved  in  Smith  v.  Richards,  2  Idaho,  468;  and  Gage  t. 
Neblett,  67  Tex.  376.  Cited  in  34  Am.  St.  Rep.  496,  note.  Distlngutshed 
in  Noble  v.  Hook,  24  Cal.  639,  in  which  case  the  parties  had  filed  no 
declaration  of  homestead  whatever.    Cited  in  34  Am.  St.  Rep.  496  note. 

Same. — But  if,  after  the  judgment  is  docketed,  the  wife  file  a  dec- 
rlaration  of  homestead,  she  can  compel  such  judgment  creditor  to  ex- 


1187  Notes  on  California  Reports.  23  Qal.  280-286 

baust  the  husband's  personal  property,  before  selling  the  homestead^  p^ 
279. 

Cited  as  authority  in  Frick  Company  v.  Ketels,  42  Kan.  532;  S.  G.  16 
Am.  St.  Rep.  508,  case  of  mortgage  of  homestead  and  other  property. 
Distinguished  in  Abbott  v.  Powell,  6  Sawy.  93,  case  of  mortgage  of  home- 
stead, and  discussing  question  of  rights  of  jtmior  mortgagee.  Cited  to 
the  ruling  stated,  in  76  Am.  Bee.  442,  note. 

23  Gal.  280-281.    PSOPL£  ▼.  SMITH. 

Larceny. — ^Where  bailee  of  property  obtains  poisessioii  of  it  from  the 
owner,  with  the  intent  of  stealing  it,  and  earries  out  that  intent,  he  is 
gnilty  of  larceny,  p.  280. 

Role  recogniEed  and  approved  in  People  ▼.  Rasehke,  73  Cal.  388,  So 
in  State  ▼.  Woodruff,  47  Kan.  154;  S.  C.  27  Am.  St.  Rep.  287.  Cited  in 
People  y.  De  Graff,  127  Cal.  679,  holding  crime  to  have  been  larceny  and 
not  embezzlement,  under  facts  stated.  Referred  ta  as  pointing  out  the 
distinction  between  larceny  and  embezzlement,  in  People  ▼.  Johnson, 
71  Gal.  390.    Cited  to  the  ruling  stated,  in  67  Am.  Dec.  280,  note. 

23  CaL  281-282.    PEOPLE  v.  O'CONlfELL. 

Default. — Judgment  by  should  not  be  set  aside,  unless  the  defendant 
shows  that  the  judgment  was  entered  through  mistake,  inadvertenct* 
sorprise,  or  excusable  neglect  on  his  part,  and  costs  should  be  imposed  at  /^ 

a  condition,  p.  282. 

Affirmed  in  Bailey  ▼.  Taaffe,  29  Cal.  424;  Watson  v.  Raihroad  Go.,  41  \ 

C3al  21;  and  Heermanr  v.  Sawyer,  48  Cal.  663;  and  cited  as  authority  in 
Haley  v.  Eureka  Co.  Bank.,  20  Nev.  421 ;  Erpenbach  v.  Railway  Go.,  8 
&  Dak.  578;  and  58  Am.  Dec.  395,  note. 

2S  Gal  283-285.    KITTREDGE  ▼.  STEVENS. 

Appeal.--Order  made  by  a  court  on  a  motion  is  a  final  adJndlcatioB 
upon  the  subject  matter,  unless  appealed  from  within  the  statutory  time, 
nor  can  the  time  be  extended  by  subsequent  renewal  of  the  motion,  p. 
281 

Rnling  approved  in  Weinrich  ▼.  Porteus,  12  Key.  104;  and  Insuranoe 
Go.  T.  Weber,  2  N.  Dak.  246.  Cited  in  Smith  ▼.  Neufeld,  61  Neb.  701, 
as  to  decision  that  petition  was  sufficient  in  form. 

28  Cal.  285-286.    MEEKER  ▼.  HARftlS. 

Jnriidiction  of  supreme  court,  on  appeal  from  order  relating  to  costs, 
p.  286, 

Distinguished  in  Dashiell  v.  Slingerland,  60  CaL  657,  observing  that 
the  constitution  of  1849  did  not  exclude  interest  in  fixing  the  appellate 
juiadiction  of  the  supreme  court. 
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Bill  of  Costs  may  be  attacked  by  motion  to  retax,  p.  286. 

Cited  in  Carpy  ▼.  Dowdell,  129  Cal.  246,  construing  Code  of  Civil  Pro- 
cedure, section  1033,  and  holding  objectionable  items  attackable  by 
written  notice  of  motion  to  tax. 

23  Cal.  287-298.    (VGRADY  ▼.  BARNHISEL. 

£yidence. — Tax  deed  reciting  generally  that  the  property  was  duly 
assessed,  and  that  the  taxes  were  levied  upon  it  according  to  law  is 
prima  facie  evidence  of  title  in  the  grantee,  and  is  entitled  to  be  received 
in  evidence  as  such  without  any  further  proofs,  p.  292. 

Approved  as  authority  in  Brunn  v.  Murphy,  29  Oal.  327;  Wetherbee 
V.  Dunn,  32  Cal.  107;  and  Shell  v.  Duncan,  31  S.  C.  653;  cited,  discussing 
subject  of  tax  titles,  in  Chauncey  v.  Wass,  35  Minn.  16;  17  Am.  Dec 
609,  612  note;  and  4  Am.  St.  Rep.  188,  note. 

Taxes. — Tax  law  creates  two  remedies,  one  against  the  person  and 
the  other  against  the  property,  each  having  a  distinct  and  separate  ex- 
istence, p.  294. 

Cited  as  authority  in  State  v.  Mining  Co.,  14  Nev.  231. 

Same. — Tax  sale  is  not  invalidated  by  a  slight  mistake  made  in  com- 
puting the  amount  of  taxes  and  costs,  p.  297. 

Approved  in  Burt  v.  Hasselman,  139  Ind.  199;  and  cited  in  77  Am, 
Dec.  732,  note. 

23  Cal.  299-302.     GASSNER  v.  PATTERSON. 

Chattel  Mortgage  made  under  act  of  1861,  was  of  no  validity,  except 
between  the  parties,  unless  the  provisions  of  the  act  were  strictly 
complied  with,  p.  301. 

Cited  in  Dufficy  v.  Shields,  63  Cal.  333,  case  of  chattel  mortgage  upon 
upholstery  and  furniture  in  hotel  to  secure  purchase  money,  and  hold- 
ing that  if  the  mortgage  was  made  to  secure  the  purchase  money  of 
other  property  than  the  furniture  and  upholstery  used  in  the  hotel,  it 
was  void.  So,  in  Butte  Hardware  Co.  v.  Sullivan,  7  Mont.  312,  hold- 
ing that  statutes  concerning  chattel  mortgages,  being  in  derogation  of 
the  common  law,  should  be  strictly  construed.  So,  to  same  effect,  in 
Simpson  v.  Harris,  21  Nev.  368;  Swiggett  v.  Dodson,  38  Kan.  713;  and 
Ryan  Drug  Co.  v.  Hvambsahl,  89  Wis.  66,  construing  similar  statutes. 
Distinguished  in  Harms  v.  Silva,  91  Cal.  639,  noting  that  the  code  pro- 
visions, as  to  those  chattels  on  which  a  mortgage  is  permitted,  puts 
them,  except  as  to  certain  specified  conditions,  on  the  same  basis  aa 
mortgages  upon  real  estate.  Cited,  inadequacy  of  consideration  on 
execution  sale,  in  65  Am.  Dec.  481,  note. 

23  Cal.  802-303.    FALL  ▼.  PAINE. 
Certiorari — ^Writ  of  lies  to  review  action  of  board  of  supervisors^  pw 

ioa. 


U89  Notes  on  California  Heports.  23  Cal.  306  312 

Approved  in  Murray  ▼.  Supervisors,  23  Gal.  4d6;  and  Levee  District  y. 
Fanner,  101  Cal.  181.  So  in  Gilbert  v.  Board  of  Police  etc,  11  Utah, 
393,  and  held  applicable  to  action  of  board  of  police  and  fire  commii- 
lioners. 

23  Gal  306-312.    MAYS  ▼.  TAPPAN. 

In  trespass  by  entering  upon  and  removing  the  gold-bearing  earth 
from  a  mining  claim,  the  true  measure  of  damages  is  the  value  of  that 
earth  at  the  time  it  is  separated  from  the  surrounding  soil,  and  becomes 
a  chattel,  less  the  expense  of  separating  the  earth  from  the  gold,  p. 
81L 

Followed  in  Goller  v.  Fett,  30  Cal.  485;  and  Hendricks  v.  Spring  Val- 
ley Min.  etc.  Co.,  58  Cal.  193;  S.  C.  41  Am.  Rep.  258.    Limited,  in  Empire 
Co.  V.  Bonanza  Co.,  67  Cal.  409,  holding  that  the  rule  cannot  be  extended 
80  as  to  entitle  a  defendant  who  has  committed  a  trespass  to  justify  his 
act  and  obtain  a  verdict  by  showing  the  value  of  the  property  taken  to 
be  less  than  the  expense  of  its  severance  from  the  realty.    Approved 
at  to  rule  of  damages  in  Omaha  etc.  Refining  Co.  v.  Tabor,  13  Colo,  66; 
S.  C.  16  Am.  St.  Rep.  196  (conversion  of  ore) ;  Wright  v.  Skinner,  34  Fla. 
464  (logs  taken  from  another's  land) ;  McLean  Co.  Coal  Co.  v.  Long,  81 
HI.  362  (conversion  of  coal);  Chamberlain  v.  Collinson,  45  Iowa,  434; 
Austin  V.  Mining  Co.,  72  Mo.  545;  Railroad  Co.  v.  Hutchins,  37  Ohio 
Si  295  (conversion) ;  and  Meeker  v.  Gardella,  1  Wash.  St.  148  (crops  cut  ^X^ 

and  taken  away).    Cited  in  Keys  v.  Coal  Co.,  58  Ohio  St.  269,  65  Am.  St. 
Rep.  762,  applying  rule  to  taking  of  coal  by  one.cotenant;  Durant  etc. 
Co.  V.  Percy  etc  Co.,  93  Fed.  169,  discussing  rule  when  taking  was  inad-  • 
▼ertent;  denied  in  Eaton  v.  Langley,  65  Ark.  460,  limiting  expense  for 
increase  in  value  to  that  increase  alone;  Franklin  Coal  Co.  v.  McMillan, 
49  Md.  559;  S.  C.  33  Am.  Rep.  282;  S.  C.  49  Md.  564;  and  Blaen  Avon  Coal 
Co.  V.  McCuUoh,  59  Md.  419;  S.  C.  43  Am.  Rep.  561,  in  which  cases  the 
rule  is  asserted,  that  in  trespass  for  mining  and  carrying  away  coal,  the 
measure  of  damages,  independently  of  circumstances  of  aggravation,  is 
the  value  of  the  coal  immediately  after  severance,  without  abaten^ent 
of  the  cost  of  severance.    Also  cited  in  Foote  v.  Merrill,  54  N.  H.  492, 
S.  C.  20  Am.  Rep.  154,  trespass  quare  clausum  frpgit,  and  for  cutting  and 
carrying  away  trees,  the  court  holding  that  the  increased  value  of  the 
trees,  occasioned  by  the  labor  .of  the  defendant  in  converting  them  into 
timber,  ought  not  to  be  included  in  the  damages.    Criticised  in  Waters 
T.  Stevenson,  13  Nev.  176,  177,  S.  C.  29  Am.  Rep.  301,  302,  in  connection 
with  Goller  v.  Fett,  supra,  the  court  saying:     ''We  can  only  disregard 
^th";  holding,  however,  that  the  defendant  should  be  allowed  the  nec- 
^wary  cost  of  mining  the  ore  converted  by  him.    Cited  to  the  ruling 
stated,  in  4  Am.  Dec.  371,  note.    So  in  Baker  v.  Wheeler,  24  Am.  Dec.  79, 
aote,  where  the  decisions  bearing  upon  the  subject  are  collected  and 
•collated.   So  in  26  Am.  Rep.  529,  note;  and  36  Am.  Rep.  770,  note. 
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23  Gal.  312-314.    GLUCKAUF  ▼.  BLIVEK. 

Homestead. — Act  of  1860,  restricting  right  to  mortgage  homestead  has 
no  application  to  homesteads  held  under  the  act  of  1861,  pp.  313, 
314. 

Approved  in  Commercial  etc.  Bank  v.  Corbett,  5  Sawy.  549,  construing 
Nevada  statute,  adopted  from  California.  Cited  in  Speidel  v.  Schlosser, 
13  W.  Va.  699,  as  authority  for  constitutionality  of  statutory  require- 
ment of  declaration  of  intention  to  hold  a  homestead. 

23  GaL  314-321.    SATTERLEE  Y.  SAN  FRANCISCO. 

Referred  to  in  Herzo  v.  San  Francisco,  33  Cal.  140,  as  one  of  the  "City 
Slip  Cases/'  the  material  facts  in  the  two  cases  being  the  same. 

Right  to  Office. — Question  of  eligibility  of  incumbent  cannot  be  in- 
quired into  in  a  collateral  action,  and  can  only  be  raised  by  a  direct 
proceeding  to  contest  the  election  or  by  writ  of  quo  warranto,  p.  320. 

Approved  in  Hull  v.  Superior  Court,  63  Cal.  177;  and  Wear  v.  State,  35 
Tex.  Cr.  App.  33.  Cited  in  Sublett  v.  Bedwell,  47  Miss.  276.  holding 
that  if  an  eligible  candidate  receiving  the  majority  of  votes  cannot  take 
office,  the  electors  have  failed  to  make  a  choice.  Cited  to  the  ruling 
stated,  in  58  Am.  Dec  407,  note. 

23  CaL  321.    WENBORN  v.  BOSTON. 

AppeaL — ^None  lies  from  an  order  denying  a  motion  for  leave  to  in- 
tervene, p.  321. 

Cited  in  16  Am.  Dec.  184,  note,  where  it  is  said  that  subsequent  deci- 
sions seem  to  establish  a  different  rule,  citing  Stich  v.  Dickinson,  38  OaL 
608. 

General  Citations. — Referred  to  in  Haynes  v.  Calderwood,  23  Oal. 
410,  sustaining  the  validity  of  the  decree,  and  the  effect  of  the  lis  pendens 
filed  in  the  case.  So  in  Boston  v.  Haynes,  33  Cal.  36,  in  which  the 
court  say:  "We  find  nothing  in  the  complaint  which  entitles  the  plain- 
tiff to  a  new  trial  in  the  case  of  Wenbom  v.  Boston  and  Wife." 


23  Cal.  322-323.    WELCH  v.  ALLIN6T0N. 

Payment. — Acceptance  of  note  for  a  debt  does  not  discharge  the  debt, 
unless  expressly  agreed  to  be  payment.  The  only  effect  is  to  suspend 
the  right  of  action  on  the  debt  until  the  maturity  of  the  note  given,  and 
suit  may  be  brought  on  the  original  debt  in  case  of  the  nonpayment  of 
the  accepted  note,  p.  323. 

Ruling  affirmed  in  Brown  v.  Olmsted,  50  Cal.  166;  Comptoir  D*E8- 
compte  V.  Dresbach,  78  Cal.  20;  Tolman  v.  Smith,  85  Cal.  287;  Jenne  t. 
Burger,  120  Cal.  447;  and  Steinhart  v.  National  Bank,  94  Cal.  366;  8. 
C  28  Am.  St.  Rep.  136.    Cited  as  authority  to  the  ruling  stated,  in  First 
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Nat  Bank  ▼.  Newton,  10  Cal.  171;  Knox  v.  Gerhaueer,  3  Mont.  276; 
Fightingale  ▼.  Chafee,  11  R.  L  618;  S.  C.  23  Am.  Hep.  536;  and  41  Am. 
Si  Rep.  761,  note.  Cited  in  Boneatell  v.  Bowie,  128  Cal.  515,  further  hold- 
ing that  no  presumption  exists  that  note  was  so  taken  in  payment;  and 
cf.  Bank  ▼.  Newton,  10  Colo.  171;  Bantz  v.  Basnett,  12  W.  Va.  801,  re- 
dwing the  cases,  and  holding  that  where,  before  a  note  is  due,  a  part 
of  the  debt  is  paid,  and  a  new  note  executed  for  the  residue,  by  the 
debtor,  and  an  express  agreement  made  between  the  parties  that  the 
old  note  shall  be  surrendered,  such  agreement  is  founded  upon  a  valuable 
oonsideration  and  extinguishes  the  old  note,  and  no  suit  can  be  main- 
^^iaed  theieon. 

23  GaL  323-331.    CONTRA  COSTA  RAILROAD  CO.  y.  MOSS. 

Bminent  Domain. — ^Legislature  may  confer  upon  railroad  companies 
the  power  to  take  land  from  the  owners  upon  the  payment  of  a  just 
compensation,  p.  26. 

Approved  in  Colorado  etc.  Ry.  Co.  ▼.  Railway  Co.,  41  Fed.  Rep. 
298.  Cited  in  Kansas  etc.  Co.  v.  Northwestern  etc.  Co.,  161  Mo.  309-311, 
313,  84  Am.  St.  Rep.  723-726,  sustaining  exercise  of  right  of  condemna- 
tion by- railroad  company  imder  local  constitution  and  statutes  when  the 
Qse  was  a  public  one. 

Same.— Whether  or  not  the  right  of  eminent  domain  should  be  ez- 
ereised  is  a  political  and  legislative  question,  and  not  a  judicial  one,  pw  '        /^ 

327.  / 

Cited  as  authority  in  Wulzen  v.  Board  of  Supervisors,  101  Cal.  21 1  *  \ 

a  0.  40  Am.  St.  Rep.  24.  S 

Sane.— One  railroad  company  eannot  locate  its  line  upon  that  of  an* 
other  railroad  company,  except  where  it  may  be  necessary  for  ons 
laUroad  to  cross  another,  nor  condemn  land  previously  appropriated  bj 
another  company,  p.  330. 

Approved,  stating  modifications  of  the  rule,  in  Southern  Pac.  R.  R. 
Co.  V.  Railway  Co.,  Ill  Cal.  227;  so  in  Rochester  etc.  R.  R.  Co.  v.  Rafl- 
nad  Co.,  110  N.  T.  134;  and  Alexandria  etc.  R.  R.  Co.  v.  Railroad  Co., 
75  Va  790;  S.  C.  40  Am.  Rep.  747.  ated  in  Butte  etc.  Ry.  Go.  v.  Rail- 
way Co.,  16  Mont.  546,  S.  C  50  Am.  St.  Rep.  534,  the  court  declining  to 
assent  to  the  ruling,  "without  careful  qualification  and  modification." 
Also  cited,  discussing  the  subject,  in  Lake  Shore  etc.  Ry.  Co.  v.  Cincinnati 
«tc.  R  R.  Co.,  116  Ind.  590;  and  Baltimore  etc.  R.  R.  Co.  v.  Railroad  Co., 
17  W.  Va.  844,  846.    So  in  9  Am.  St.  Rep.  143,  note. 

Common   Caxiien. — ^Under   general    railroad   law,   all    railroad   com- 
panies are  common  carriers,  p.  328. 
Cited  m  47  Am.  Dec.  651,  note. 

<5eneral  CiUtions.— In  Lake  Merced  Water  Co.  v.  Cowles,  31  Cal.  217, 
^  condemnations  of  the  same  land,  question  of  priority.     So  in  Saa 


^ 
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Francisco  etc.  Water  Go.  v.  Alameda  Water  Ck>.,  36  Cal.  645,  rights  of 
rival  corporations.  In  Appeal  of  HoUghton,  42  Cal.  68,  jurisdiction  of 
special  cases,  dissenting  opinion  of  Rhodes,  C.  J.,  Chicago  etc.  R.  Co.  y. 
Morehouse,  112  Wis.  11. 

23  Cal.  331-335.     GALLAGHER  ▼.  WILLIAMSON.    S.  0.  83  Am.  Dec. 
114. 

Eyidence.— Where  the  vendor  of  goods  remains  in  actual  possession 
of  the  goods,  his  statements  explanatory  of  such  possession,  are  ad- 
missible for  the  purpose  of  showing  fraud  in  the  sale,  p.  333. 

Cited  as  authority  in  41  Am.  St.  Rep.  203,  note.  So  in  76  Am.  Dec. 
504,  note,  as  to  proper  question  to  witness  in  such  case. 

Same. — Confidential  communications  made  by  client  to  attorney  are 
privileged.  But  statements  made  by  the  client  to  others  at  the  time,  or 
by  others  to  him,  are  not  thus  priWleged,  pp.  333,  334. 

Approved  in  Sharon  v.  Sharon,  79  Cal.  678;  Murphy  v.  Waterhouac, 
113  Cal.  472;  S.  C.  54  Am.  St.  Rep.  368;  and  cited  as  authority  to  the 
ruling  stated,  in  Weinstein  v.  Reed,  15  Mo.  App.  49;  Smith  v.  Caldwell, 

22  Mont.  338,  but  holding  information  incidentally  acquired  not  to  be 
privileged;  note  66  Am.  St.  Rep.  218,  220,  224;  25  Am.  Dec.  420,  note; 
73  Am.  Dec.  549,  note;  86  Am.  Dec.  394,  note;  90  Am.  Dec.  554,  note; 
97  Am.  Dec.  418,  note;  and  6  Am.  St.  Rep.  687,  note. 

Instructions. — Where  court  instructs  jury  upon  what  state  of  facts 
they  may  find  a  verdict  for  a  party,  the  instruction  should  include  all 
the  facts  in  controversy  material  to  the  right  of  plaintiff  or  defense  of 
defendant,  p.  334. 

Approved  as  authority  in  Castagnino  v.  Balletta,  82  Cal.  261 :  Venine 
V.  Archibald,  3  Colo.  169;  Deasey  v.  Thurman,  1  Idaho,  779:  Johnson  ▼. 
Fraser,  2  Idaho,  373;  and  Barker  v.  State,  48  ind.  167.  Cited  to  the  point 
stated,  in  90  Am.  Dec.  390;  and  97  Am.  Dec.  499. 

23  Cal.  335-337.     CALDERWOOD  ▼.  TEVIS. 

Waiver. — Failure  of  court  to  dispose  of  demurrer  is  waived  by  going 
to  trial  without  objection,  p.  336. 

Approved  as  authority  in  Darke  v.  Smith,  14  Utah,  39. 

Lis  Pendens. — Purchaser  pending  suit  afi'ecting  title,  when  lis  pendens 
is  filed,  takes  subject  to  decree,  p.  337. 

Approved  in  Amador  etc.  Min,  Co.  v.  Mitchell,  59  Oal.  178. 

Homestead. — Mere  possession  and  use  of  premises,  as  a  homestead, 
does  not  of  itself  create  any  interest  in  the  property,  when  the  parties 
claiming  the  homestead  have  no  title  or  estate  therein,  p.  3.37. 

Distinjruished  in  Brooks  v.  Hyde,  37  Cal.  372,  holding  that  a  dedica- 
tion of  land  to  homestead  purposes  protects  it  against  creditors  of  the 
'true  o^vne^. 
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23  Gal.  338-339.    NELSON  v.  MURRAY. 

I 

Pleading.— Denials  on  information  and  belief,  when  sufficient,  p. 
338. 

Hannonized  in  Landis  v.  Morrissey,  69  Cal.  87.  Explained  and  dis- 
tinguished in  Oregonian  Ry.  Co.  v.  Navigation  Co.,  10  Sawy.  468;  S.  C. 

22  Fed.  Rep.  247. 

Sa]ne.~Answer  merely  denying  the  conclusions  of  law  resulting  from 
the  facts  averred  in  the  complaint,  is  insufficient  to  raise  an  issue,  and 
the  facts  are  deemed  admitted,  p.  339. 

ApproTed  in  Lake  v.  Steinbach,  5  Wash.  St.  663;  Kidwell  y.  Ketler, 
146  Cal  18,  where  complaint  to  terminate  trust  under  will  sets  forth 
will  and  claims  title  to  one  half  of  trust  estate  and  cross  complaint  seta 
up  will  deraigning  title  thereunder  and  admitting  plaintiff's  title,  ad- 
mission and  allegation  of  title  are  conclusions  of  law  to  be  construed  by 
court  according  to  will.  . 

23  Gal.  339-347.     VERZAN  ▼.  MgGRSGOR. 

Evidence. — Where  preliminary  proof  is  necessary  to  the  introduction 
of  any  kind  of  documentary  evidence,  the  sufficiency  of  such  proof  is  to 
be  determined  in  the  first  instance  by  the  trial  judge,  and  his  deter- 
mination will  not  be  disturbed  unless  there  has  been  an  abuse  of  dis- 
cretion, p.  342. 

Approved  as  a  general  rule,  in  Bryce  v.  Joynt,  63  Cal.  378;  and  Web- 
tter  V.  San  Pedro  Lumber  Co.,  101*Cal.  329. 

23  Cal.  347-349.    DRAPER  y.  DOUGLASS. 

Evidence. — Declarations  of  party  in  possession  of  land,  in  relation  to 
his  property  therein,  are  admissible  in  evidence  as  part  of  the  res  gestae, 
p.  348. 

Cited  as  authority  to  the  ruling?  strfted,  in  People  v.  Blake,  60  Gal.  611; 
and  Marshall  y.  Beysser,  75  Cal.  547. 

23  Oal.  340-362.    PELBER6  y.  60RHAM. 

Damages.— For  wrongful  seizure  of  goods  by  sheriff,  the  true  measure 
of  damages  is  the  value  of  the  goods  at  the  time  of  the  taking,  p. 
351. 

Cited  as  authority  in  Weaver  v.  Ashcroft,  60  'lex.  446. 

23  Cal.  852-354.    DE  UPRET  y.  DS  UPRST. 

Statute  of  Limitations. — ^When  a  judgment  is  rendered  payable  in 
installments,  time  begins  to  run  from  the  period  fixed  for  the  payment 
of  each  installment  as  it  becomes  due,  p.  353. 

Approved  as  authority  in  Gaston  v.  Gaston,  114  Cal.  547;  S.  C.  55 
Am.  St.  Rep.  89;   and  Knapp  y.  Knapp,  59  Fed.  Rep.  644.     Cited  in 
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Kraft  ▼.  Greathouse,  1  Idaho,  258,  holding  that  the  objection  of  the 
statute  must  be  raised  by  demurrer  or  answer. 

23  Cal.  354-359.     FLANDREAU  ▼.  DOWNEY. 

Sstoppel  by  deed  or  matter  of  record  should  be  pleaded  as  such,  where 
there  is  an  opportunity  to  plead  it,  but  where  no  opportunity  to  plead 
it  occurs,  it  is  conclusive  as  evidence,  pp.  357,  358. 

Principle  approved  in  Hamm  v.  Arnold,  23  Cal.  375;  Jackson  v.  Lodge, 
36  Cal.  38;  Clink  v.  Thurston,  47  Cal.  29;  Wixson  ▼.  Devine,  67  Cal.  346; 
Dyer  v.  Scalmanini,  69  Cal.  642;  and  Parliman  v.  Young,  2  Dak.  Ter. 
184.  Cited  as  authority  to  the  ruling  stated,  in  27  Am.  St.  Rep.  845, 
346,  note.  Referred  to  jn  Johnson  v.  Savings  Union,  75  CaL  141 ;  S.  C. 
7  Am.  bt.  Rep.  132,  and  said  to  have  no  application. 


23  Cal.  359-362.    SARGENT  v.  STURM. 


Am.  Dec.  118. 


Demand. — If  the  original  possession  of  property  is  acquired  by  »  torty 
no  demand  prior  to  suit  is  necessary,  p.  361, 

Affirmed  in  Wellman  v.  English,  38  Cal.  584;  and  Harpending  v.  Meyer, 
55  CaL  560.  Cited  as  authority  in  MorroiRr  Shoe  Mfg.  Co.  v.  New  Eng- 
land Shoe  Co.,  57  Fed.  Rep.  692;  11  Am.  St.  Rep.  409;  and.  30  Am.  St. 
Rep.  484. 

A  pre-existing  debt  is  not  a  valuable  or  sufficient  consideration  for 
the  purchase  of  goods  as  against  a  third  person  from  whom  the  vendor 
fraudulently  obtained  them,  p.  361.  «• 

Approved  as  authority  in  Ames  Iron  Works  v.  Kalamazoo  Pulley  Co., 
68  Ark.  91,  93;  Reed  v.  Brown,  89  Iowa,  460;  S.  C.  48  Am.  St.  Rep.  407; 
Henderson  v.  Gibbs,  39  Kan.  684;  Eaton  v.  Davidson,  46  Ohio  St.  363; 
Wallace  v.  Cohen,  111  N.  C.  106;  and  Sleeper  v.  Davis,  64  N.  H.  61;  10 
Am.  St.  Rep.  380.  Cited  in  Woonsocket  etc.  Co.  v.  Loewenberg,  II 
Wash.  35,  61  Am.  St.  Rep.  906  (and  note,  page  908),  holding  certain  cred 
itoTs  not  bona  fide  purchasers  under  facts  stated;  Cited  in  28  Am.  Dec 
487,  note. 

General  Citations.— In  91  Am.  Dec.  441,  note,  validity  of  title  ac- 
quired from  fraudulent  purchaser.  So  in  2  Am.  St.  Rep.  173,  note.  And 
92  Am.  Dec.  713,  note,  protection  to  bona  fide  purchaser  from  fraudulent 
grantor. 


23  Cal.  362-363.  MATTER  OF  ESTATE  OF  HIDDEN. 

Estate  of  Decedent. — Allowance  of  claim  against,  by  an  executor  o»» 
administrator,  and  the  probate  judge,  has  the  force  and  effect  of  it 
judgment,  p.  363. 

Affirmed  in  Estate  of  Olivera,  70  Cal.  185;  and  Estate  of  Glenn,  74  Cal. 
568.  and  holding  that  an  allowed  claim  must  draw  interest.  Cited  to  th« 
ruling  stated  in  65  Am.  Dec.  122,  note;  and  68  Am.  Dec.  257,  note. 
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23  Oil.  384-365.    LEWIS  V.  TYLEK. 

liens.— One  who  merely  provides  food,  and  takes  the  care  of  an  ani- 
mal, as  an  agister,  or  a  liverystable  keeper,  has  no  lien  on  the  property, 
unless  there  is  a  special  agreement  to  that  effect,  p.  364. 

Cited  as  the  rule  at  common  lav,  in  KeMe  ▼.  Layne,  28  Kan.  228;  42 
Am.  Rep.  159,  construing  Kansas  statute  giving  a  lien  to  keeper*  of 
livery  stables.  So  in  Pickett  v.  McQord,  62  Mo.  App.  473,  construing  a 
similar  Missouri  statute.  Cited  to  the  ruling  stated,  in  37  Am.  Dea 
522,  note.  See  Cal.  Civ.  Code,  sec.  1861,  by  the  provisions  of  which  the 
subject  is  now  regulated. 

28  Cal.  366370.    DUDLEY  ▼.  THOMAa 

ArMtration. — ^Arbitrators  may  select  umpire,  either  before  or  after  tha 
investigation  of  the  matter  has  commenced,  though  the  articles  of  sub* 
mission  contain  a  clause  providing  for  such  selection  in  the  event  of  m 
disagreement,  p.  366. 

Approved  as  authority  in  Leonard  v.  Ooz,  64  Ma  36.  McDonald  ▼• 
Bond,.195Ill.  127. 

23  Cal  370-372.    AMTX  ▼.  TABER. 

Ordinances. — Under  charter  of  1862,  common  council  of  City  of  Stock- 
ton bad  power  to  make  ordinances  to  prevent  cattle  and  hogs  from  nm- 
ning  at  large  in  the  city  streets,  p.  372. 

Cited  as  authority  in  McCloskey  v.  Ereling,  76' Cal.  612,  sustaining  v»» 
lidity  of  ordinance  establishing  fire  limits  in  the  city  of  San  Fran- 
dsco. 

23  CaL  373-376.     HAMM  v.  ARNOLD. 

Estoppel.— Judgment  in  equity  suit  held  not  to  be  an  estoppel  in 
the  particular  case,  p.  375. 

Cited,  and  the  principle  of  the  decision  approved,  in  Marshall  ▼.  Shaf- 
ter,  32  CaL  199.  Cited,  also,  in  76  Am.  Dec.  479,  note,  as  authority  that 
a  verdict  and  judgment  are  not  oonclusiye  as  to  matters,  not  passed 
upon. 

23  CtaiL  376-379.    WATSON  ▼.  WHITNET. 

Forcible  Entry  and  Detainer.— Entry  of  armed  men,  retaining  pos- 
session with  threats  of  violence,  is  forcible,  p.  377. 

Cited  as  authority  in  Romero  v.  Gonzales,  3  N.  Mex.  19,  holding  that 
when  force  is  relied  on,  actual  force  in  the  nature  of  a  breach  of  the 
peace,  must  be  shown.  Cited  to  the  ruling  stated,  in  18  Am.  Dec.  146, 
note. 

Venue. — Change  of,  by  reason  of  bias  and  prejudice  of  citizens  of 
eounty.  Is  a  matter  resting  in  the  sound  discretion  of  the  court,  sub- 
ject to  revision  only  in  cases  of  abuse,  p.  378. 
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Affirmed  in  Avila  v.  Meherin,  68  CaL  479.  Approvfed  as  authority  in 
Hyde  v.  Harkness,  1  Idaho,  603;  and  State  ▼.  Pomeroy,  30  Oreg.  20. 

Pleadings. — Parties  are  not  held  to  any  great  strictness  in  respect  to, 
in  justices'  courts,  p.  378. 

Cited  in  Lataillade  ▼.  Santa  Barbara  Gas  Co.,  68  Cal.  5,  sustaining 
sufficiency  of  complaint. 

Challenges. — In  impaneling  jury,  each  party  may  put  questions  to  a 
jiiror  to  show  not  only  that  there  exists  proper  grounds  for  a  challenge 
for  cause,  but  to  elicit  facts  to  enable  him  to  decide  whether  he  will 
make  a  peremptory  challenge,  p.  379. 

Affirmed  in  People  v.  Car  Soy,  57  CaL  103;  and  cited  as  authority  in 
Donovan  v.  People,  139  111.  418;  Basye  v.  State,  45  Neb.  271;  State  v. 
Tighe,  27  Mont.  340,  in  prosecution  for  murder  it  is  proper  for  defend- 
ant to  ask  each  juror  on  voir  dire  whether  he  was  member  of  certain 
fraternal  order  where  counsel  stated  decedent  was  probably  a  member  of 
those  orders;  23  Am.  Dec.  131,  note.  Disapproved,  as  to  the  latter  clauBe 
of  the  ruling  stated,  in  People  v.  Hamilton,  62  Gal.  382. 

23  Cal.  379-381.     KERRILL  v.  FORBES. 

Forcible  Entry. — ^Action  of  does  not  lie  for  a  mere  trespass  on  land, 
p.  381. 
Affirmed  in  Castro  v.  Tewksbury,  69  CaL  508. 

23  CaL  381-385.    MITCHELL  v.  DAVIS. 

Forcible  Entr^  and  Detainer. — Judgment  in  ejectment  against  de- 
fendant is  admissible  in  evidence  to  show  extent  of  plaintiff's  possea- 
aion,  and  as  an  estoppel,  p.  382. 

Cited  in  Boardman  v.  Thompson,  3  Mont.  395,  holding  that  evidence 
of  staking  a  claim  is  competent  to  show  the  extent  of  plaintiff's  posses- 
sion, on  the  same  grounds  as  a  deed  would  be  to  show  boundariea. 
Principle  of  the  decision  approved  and  applied  in  Clark  v.  Perdue,  40 
W.  Va.  306.    Cited,  also,  in  77  Am.  Dec.  553,  note. 

Law  of  Case. — Decision  of  appellate  court  upon  former  appeal  be- 
comes the  law  of  the  case  through  all  its  subsequent  stages,  s6  lon^  as 
the  evidence  develops  the  same  state  of  facts,  p.  383. 

Ruling  approved  in  McLeran  v.  Benton,  73  Cal.  337;  8.  C.  2  Am.  St. 
Rep.  817;  People  v.  Hamilton,  103  Cal.  496;  Wallace  v.  Sisson,  114  CaL 
44;  Dodge  v.  Gaylord,  53  Ind.  372;  Judy  v.  Citizen.  101  Ind.  22;  Bloom- 
field  V.  Buchanan,  14  Oreg.  184;  and  Balch  v.  Haas,  73  Fed.  Rep.  978,  in 
all  of  which  cases  the  principle  is  asserted  that  ''the  law  of  the  case*' 
does  not  apply  to  the  facts,  but  only  to  the  law.  Disapproved  in  Mey- 
ers V.  Dittmar,  47  Tex.  375:  and  Burns  v.  Ledbetter,  56  Tex.  284,  the 
Texas  appellate  court  in  some  cases  departing  from  the  law  as  decided 
on  the  former  appeal. 
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Forcible  Entry. — Questions  of  title  or  right  of  possession  cannot  arise 
in  action  of,  p.  384. 

Approved  in  Vol!  ▼.  Hollis,  60  Cal.  673,  674;  Boardman  v.  Thompson, 
3  Mont.  392;  and  Myers  ▼.  Koenig,  6  Neb.  422.  Cited  in  77  Am.  Dec. 
552,  note. 

Ciuilty  party  must  first  deliver  up  the  possession,  forcibly  acquired, 
uui  then  he  may  litigate  his  title  or  right  to  possession  in  a  proper 
wtion,  p.  384. 

Approved  in  Lachman  ▼.  Bamett,  18  Nev.  277.  Approved  in  Gore  ▼. 
Altice;  33  Wash.  338,  in  action  of  forcible  entry  and  detainer  evidence 
of  title  or  rightfulness  of  plaintiff's  possession  or  of  good  faith  and 
cliim  of  right  of  defendants  is  inadmissible. 

^  Cal.  385  388.     HERRITES  y.  PORTER.    HIHN,  INTSRVENOR. 

Cause  of  Action. — ^Plaintiff  having  an  entire  demand,  cannot  divide 
1^  into  distinct  parts  and  maintain  separate  actions  upon  each,  and 
^  he  undertakes  such  a  course,  a  recovery  in  one  action  will  bar  the 
^^^lers,  p.  387. 

Ruling  approved  in  Grain  v.  Aldrich,  38  Cal.  519;  8.  C.  99  Am.  D.  C. 
^;  Wichita  etc.  R.  R.  Co.  v.  Beebe,  39  Kan.  470;  Thisler  v.  Miller,  63 
Kail  521  ^  S.  C.  42  Am.  St.  Rep.  306;  Continental  Ins.  Co.  v.  Lumber  Co., 
93  Mich.  142;  S.  C.  32  Am.  St.  Rep.  496;  Pierro  v.  Railway  Co.,  39  Minn. 
453;  S*  C.  12  Am.  St.  Rep.  676  (cause  of  action  for  trespass  upon  land) ;  >f.«*1 

•nd  Little  v*  Ctty  of  Portland,  26  Oreg.  243.    Cited  in  Tanb  v.  McClel-  / 

land  etc  Co.,  10  Colo.  App.  193,  but  holding  rule  to  be  otherwise  when  \ 

mch  splitting  of  demand  is  compulsory;  Stem  v.  Riches,  111  Wis.  594,  \^ 

is  to  successive  replevin  suits  for  portions  of  property  converted  at  same 
time;  Lindsay  v.  Stewart,  72  Cal.  543,  holding  the  rule  inapplicable 
where  the  defendant  in  the  former  action  is  the  aggressor,  and  the  other 
party  relies  upon  the  matters  contained  in  that  action  for  his  defense. 

AppeaL — Error  committed  by   court  below  must  be   shown  affirm- 
atively by  appellant,  p.  388. 
Cited  as  authority  in  Federico  v.  Hancock,  1  Ariz.  Ter.  613. 

23  Cal.  390  393.    TREASURER  v.  COMMERCIAL  MINING  COMPAKY. 

Specific  Performance  will  be  decreed  of  a  contract  for  the  sale  of  per- 
sonal property,  in  the  absence  of  an  adequate  remedy  at  law,  p.  392. 

Approved  as  authority  in  Frue  v.  Houghton,  6  Colo.  322;  Gage  v. 
Fisher,  5  N.  Dak.  304;  Goodwin  Gas  Stove  etc.  Co.'s  Appeal,  117  Pa.  St. 
535;  S.  C.  2  Am.  St.  Rep.  700;  Manton  v.  Ray,  18  R.  1.  674;  S.  C.  49  Am. 
St.  Rep.  812;  and  McGibben  v.  Perin,  49  Fed.  Rep.  187,  cases  of  contract 
relating  to  corporate  stocks;  Adams  v.  Messinger,  147  Mass.  188,  S.  C. 
9  Am.  St.  Rep.  680,  contract  relating  to  patents;  Senter  v.  Davis,  38 
Cal.  453,  contract  relative  to  newspaper  route,  but  specific  performance 
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denied  in  the  particular  case,  it  not  being  shown  why  dunAges  woold 
not  be  fully  compensated;  Cited  in  Ash  ton  v.  Heggerty,  130  OaL  621,  aa 
to  action  to  compel  transfer  to  plaintiffs  of  oorporate  stock  improperlj 
issued  to  defendants;  Fleishman  ▼.  Woods,  136  Cal.  260,  noted  under 
Johnson  v.  Rickett,  6  Cal.  218;  33  Am.  Dec  740,  note. 


23  Cal.  393-401.    McDONALD  ▼.  BADGER.    83  Am.  Dee.  123. 

•Homestead. — ^Declaration  of  may  include  several  contiguous  lots^  if 
they  do  not  exceed  fan  value  the  amount  allowed  by  the  homestead  law, 
p.  3oe. 

Cited  in  90  Am.  Dec.  180,  note;  and  91  Am.  Dec.  643,  note.  Befemd 
to  in  Greeley  v.  Scott,  2  Woods,  662,  note,  relative  to  the  character  of 
premises  in  which  homestead  right  may  exist. 

Same. — Surplus  land  may  be  sold  on  execution  where  the  homestemd 
covers  more  property  than  the  law  allows,  p.  400. 

Cited  in  84  Am.  Dec.  572,  note;  88  Am.  Dec  696,  note;  91  Am.  Dee. 
•644,  note;  and  6  Am.  St.  Rep.  54,  note. 

Husband  and  Wife. — Property  acquired  during  existence  of  com- 
munity is  presumed  to  belong  to  it,  but  this  presumption  may  be  over- 
come by  clear  and  satisfactory  proof  that  it  was  acquired-  by  tlie 
separate  funds  of  either  spouse,  p.  398. 

Cited  as  authority  in  Charauleau  v.  Woffenden,  %  Ariz.  Ter.  273; 
Schuyler  v.  Broughton,  70  Cal.  283;  73  Am.  Dec.  537,  note;  73  Am.  Dec 
543,  note;  86  Am.  Dec.  637,  638,  note;  and  96  Am.  Dec.  423,  note. 

Same. — Community  property  is  subject  to  control  and  dispositioii  of 
husband,  p.  398. 

Cited  in  Heartfield  v.  Bridges,  75  Fed.  Rep.  49,  holding  that,  in  OaU- 
fomia,  the  husband  may  sell  or  mortgage  the  community  property. 

Execution  Sale. — Execution  defendant  cannot  defeat  the  recoveiy, 
in  ejectment,  of  the  purchaser  at  the  execution  sale,  by  setting  up  title 
in  a  third  person,  p.  399. 

Cited  as  authority  in  Blood  v.  Light,  38  CaL  658;  S.  C.  99  Am.  Dee. 
447;  Los  Angeles  County  Bank  v.  Raynor,  61  Cal.  147;  Robinson  T« 
Thornton,  102  Cal.  681;  84  Am.  Dec.  573,  note;  and  4  Am.  St.  Rep.  724» 
note. 

General  Citations. — ^In  76  Am.  Dec.  518,  note,  as  to  whether  judgment 
it  a  lien  on  the  homestead.  So  in  87  Am.  Dec.  278,  note;  92  Am.  Dec 
117,  note;  93  Am.  Dec.  351,  note;  4  Am.  St.  Rep.  687,  note;  6  Am.  8t. 
Rep.  53,  note;  and  59  Am.  St.  Rep.  571,  note.  In  86  Am.  Dec.  711,  note; 
and  87  Am.  Dec  273,  note,  that  homestead  is  exempt  from  sale  Under 
execution. 
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23  OaL  401-404.    ROWUY  ▼.  HOWARD. 

fietiint  of  Proceao. — ^Return  of  deputy  shenfT,  on  a  prooeBS  Mired,  is 
a  nullity,  unless  made  in  the  name  of  sherifT,  p.  403. 

Affirmed  in  Reinhart  y.  Lugo,  86  Cal.  398;  S.  C.  21  Am.  St.  Rep.  53. 
Approved  in  Blaokwell  r.  Glass,  43  Ark.  211;  sad  so  in  Robinson  T. 
HaII,  33  Kan.  143,  holding  that  a  sherifTB  deed  executed  by  deputy,  is 
invalid,  if  not  executed  in  name  of  sheriff. 

Same.— And  judgment  rendered  by,  default  in  such  case  is  null  and 
Toid,  for  want  of  jurisdiction,  p.  403. 

Affirmed  in  Reinhart  y.  Lugo,  86  Gal.  398;  6.  C.  21  Am.  St.  Rap.  68. 
Approved  to  same  effect,  in  Qibbens  v.  Pickett,  31  Fla.  151. 

So  in  Palmer  y.  McMaster,  8  Mont.  105,  holding  that  in  taking  a  judg- 
ment by  default,  the  statute  should  be  strictly  followed. 

Cited  in  26  Am.  Dec.  415,  note;  and  83  Am.  Dec.  76,  note. 

Justices'  Courts.— Jurisdiction  of  is  special  and  limited,  and  the  law 
presumes  nothing  in  favor  of  their  jurisdiction,  p.  403. 

Affirmed  in  Ex  parte  Kearny,  55  Cal.  217;  Cardwell  y.  Sabichi,  60  OtX 
493;  and  Kane  y.  Desmond,  63  CaL  467. 

Justice's  Court.— Jurisdiction  does  not  exist  where  title  to  realty  is 
involved,  though  answer  is  not  verified,  p.  403. 

Cited  in  King  y.  Kutner,  135  CaL  68,  applying  rule  to  action  for  -1 

trespass. 

Judgments. — Cannot  be  impeaehed  in  a  collateral  aetion,  for  errors  or 
inegularities,  but  may  be  for  want  of  jurisdiction,  p.  404.  "^ 

(Sted  in  Lomme  y.  Sweeney,  1  Mont.  591,  holding  that  an  irregular 
Judgment  will  support  an  execution  and  may  be  enforced. 

23  OaL  404-408.    HICKS  v.  WHIXESIBE.    S.  0.  on  former  appeal,  18 
Cal.  700;  and  on  third  appeal,  35  Cal.  152. 

Possessory  Act— To  reeoyer  in  an  aetion  under  the  "possessory  set" 
of  California,  the  plaintiff  must  show  a  complete  compUanoe  with  ths 
ptorisions  of  the  aeit,  p.  408. 

Affirmed  in  Crowell  y.  Lanfranco,  42  Cal.  656. 

23  Cal.  400-410.    HAYIfES  y.  CALDERWOOD. 

Lis  Pendens. — ^Purchaser  after  lis  pendens  filed  is  bound  by  the  judg- 
aent  rendered  in  the  action,  p.  410. 
Aifirmed  in  Sharp  y.  Lumley,  34  Cal.  615. 

Homestead. — ^Failure  to  file  declaration  of,  within  the  time  fixed  by 
the  statute,  is  a  waiyer  of  the  homestead  right,  p.  412. 


23  Cal.  410-431 
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23  Cal.  410-413.    IN  MATTES  OF  ESTATE  OF  REBD. 

Affirmed  in  Noble  ▼.  Hook,  24  CaL  639.  Denied  in  In  re  Swearingw^ 
5  Sawy.  54,  construing  the  Nevada  statute  adopted  from  Galifomia. 

23  Gal.  416-418.    IN  MATTER  OF  ESTATE  OF  JAISBS. 

Homestead. — By  homestead  act  of  1860,  the  legislature  seems  to  have 
intended  that  the  homestead,  upon  the  death  of  either  husband  or  wife, 
should  descend  to  and  rest  absolutely  in  the  surviTor,  p.  418. 

Cited,  discussing  the  character  of  the  homestead  under  act  of  1800, 
in  Tipton  v.  Martin,  71  Cal.  327.  Approved  construing  homestead  law 
of  Nevada,  in  Smith  v.  Shrieves,  13  Nev.  309. 

Same. — Probate  court  has  no  jurisdiction  to  determine  question  of 
title  to  homestead,  p.  418. 

Affirmed  in  Rid)  v.  I'ubbs,  41  Cal.  36;  and  Estate  of  Burton,  63  CaL 
88.  Cited  in  McClay  v.  Ainett,  47  Ark.  454,  holding  an  order  of  tha 
probate  court  for  the  sale  of  the  homestead  to  be  a  nullity. 

23  Cal.  418-420.     SPENCER  v.  DOANE. 

New   Trial. — ^Newly-discovered   evidence,   merely   cumulative,   is    no 
groimd  for,  p.  420. 
Approved  in  Barton  v.  Laws,  4  Colo,  App.  219. 


23  Cal.  427-431.    GRIGGS  v.  CLARK. 

Partnership. — Jurisdiction  of  probate  courts  over  estates  of  decedents 
does  not  divest  district  courts  of  their  general  jurisdiction,  as  courts  of 
chancery,  over  actions  for  settlement  of  partnership  affairs,  p.  429. 

Cited  in  Toland  v.  Earl,  129  Cal.  156,  79  Am.  bt.  Rep.  106,  but  denying 
jurisdiction  of  equity  court  to  construe  will  then  under  probate  in  pro- 
bate court;  Dunlap  v.  Byers,  110  Mich.  115,  on  point  that  foreign  equity 
court  in  action  for  dissolution  can  direct  its  receiver  to  sell  partnership 
lands  beyond  its  jurisdiction.  Cited  to  the  ruling  stated  in  63  Am.  Dec 
84,  note;  and  73  Am.  Dec.  560,  note.  Explained  and  distinguished  fa 
Rosenberg  v.  Frank,  58  Cal.  416. 

In  absence  of  any  special  agreement  between  partners  upon  the  sub- 
ject, they  share  equally  both  profits  and  losses,  p.  429. 

Cited  in  Berry  v.  Woodbum,  107  Cal.  510,  discussing  nature  of  mining 
partnership;  Comstock  v.  McDonald,  126  Mich.  151,  construing  partner- 
ship agreement  as  to  profits. 

Surviving  partner  who  expends  his  time  and  labor  in  the  care  and 
pianagement  of  the  partnership  property,  by  which  its  value  is  enhanced, 
should  receive  compensation  therefor,  to  be  deducted  out  or  the  profita 
realized  from  the  enhanced  value  of  the  property,  p.  430. 
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Principle  appTOved  and  applied  in  Maynard  ▼.  Ricbarda,  106  IIL  482, 
67  Am.  St.  Rep.  162;  Wisner  ▼.  Fields,  UN.  Dak.  260,  denying  partner 
compensation  for  services  in  regular  course  of  partnership  work;  57  Am. 
Dee.  680,  note;  66  Am.  Dec.  302,  note;  and  8  Am.  Rep.  212,  note. 

Same.— In  an  accounting,  the  transactions  of  each  ited  all  the  partners 
should  be  taken  into  account,  and  the  decree  should  include  all  these, 
10  as  to  leave  nothing  for  future  litigation,  p.  431. 

A£Brmed  in  Bremner  v.  Leavitt,  100  Cal.  182,  and  principle  approved  in 
Watson  V.  Sutro,  86  Cal.  620. 

General  Citation.— Wilmington  v.  Ewing,  2  Penne.  (Del.)  104. 

23  Cal.  431-444.    KILE  v.  TU6BS.    S.  C.  28  Cal.  42;  32  Cal.  332. 

Constructive  Possession. — One  who  takes  and  holds  actual  possession 
of  a  part  of  a  tract  of  land,  bona  fide,  claiming  the  whole  under  a  deed 
in  which  the  entire  tract  is  described  by  metes  and  bonnds,  is  not  limited 
in  his  possession  to  the  actual  inclosure,  bat  acquires  construetiva 
possession  to  the  entire  tract,  no  person  being  in  the  adverse  possession 
it  the  time,  p.  436. 

Approved  in  Walsh  v.  Hill,  38  GaL  487,  480;  Kendrick  v.  Latham,  26 
Fla.  837;  and  Joy  v.  Stump,  14  Orog.  364.  Cited  in  Lockey  v.  Horsky,  4 
Mont.  463;  and  82  Am.  Dec.  747,  note. 

State  Landa. — State  has  no  right  to  sell  lands  within  its  limits,  to 
which  it  has  no  present  or  prospective  title,  by  grant  from  the  Unitad 
States,  p.  441. 

Cited  in  Tarpey  v.  Madsen,  17  Utah,  360,  holding  right  of  pre- 
emptioncT  under  United  States  not  lost  or  abandoned  imder  facta 
stated;  40  Am.  Dec.  Ill,  note. 

Pre-emption  Rights. — Defendant  in  ejectment,  in  possession  aa  a  pre- 
emptioner  under  the  laws  of  the  United  States,  may  attack  a  patent 
given  by  the  state  to  the  plaintift  for  the  land  as  swamp  and  overflowed. 
bj  evidence  showing  that  the  land  was  dry,  p.  442. 

Ruling  affirmed  in  Kyle  v.  Tubbs,  28  Cal.  403;  Thornton  v.  Thompson, 
28  Cal.  603;  Robinson  v.  Forrest,  20  Cal.  321;  Kyle  v.  Tubbs,  32  Cal.  338; 
Read  v.  Canithers,  47  Cal.  182;  and  principle  approved  and  applied  in 
Rosecrans  v.  Douglass,  62  Gal.  216;  and  Barling  t.  Thompkin^  77 
Oal.  261. 

23  Cal.  444-447.    WAUGENHEIM  v.  CHILDS. 

Sales. — ^Vendor  of  personal  property  is  a  competent  witness  for  his 
vendee  in  contests  respecting  the  validity  of  sales  between  the  creditors 
of  a  vendor  and  his  vendee,  p.  446,  overruling  Howe  v.  Scannell,  8  Cal. 
326. 

Cited  in  63  Am.  Dec.  622,  note. 
Notes  Cal.  Rep.— 76 
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23  CaL  447-452.    CONNOR  v.  MORSIS 

Appeals. — ^It  is  unnecessary  to  examine  objections  to  findings  reportsa 
by  referee,  wbere  he  was  ordered  to  try  all  the  issvws  both  of  law  and 
fact,  and  report  a  judgment,  but  was  not  ordered  to  report  the  facts, 
p.  451. 

Referred  to  without  expressing  an  opinion  upon  the  authority  of  the 
decision,  in  Lucas  ▼.  San  Francisco,  28  Cal.  595.  Cited  in  Reerer  ▼. 
White,  8  Utah,  190,  noted  onder  Plant  ▼.  Fleming,  20  CaL  93. 

Mandamus. — ^In  petition  for  mandamus  to  county  treasurer,  to  pay 
county  warrants,  it  is  sufficient  to  aver  that  the  warrants  were  drawn 
by  the  county  auditor,  as  it  will  not  be  presumed  that  the  auditor  violat- 
ed his  duty  in  issuing  the  warrants,  p.  450. 

Approved  as  authority  in  the  similar  case  of  Jones  ▼.  Morgan,  67 
CaL  310. 

Appeal. — ^Depositions  on  file  with  the  clerk  may  be  called  for  by  a 
mere  reference,  and  afterward  inserted  in  the  statement  at  the  proper 
place,  p.  450. 

Cited  as  authority  in  Sharon  v.  Sharon,  79  Cal.  643. 

County  Auditor  has  no  power  to  draw  his  warrant  on  the  county 
treasurer  for  the  payment  of  a  claim  which  the  board  of  supervisors 
have  not  expressly  "ordered"  to  be  paid,  p.  452. 

Cited  in  Lamberson  v.  Jeiferds,  116  Cal.  494,  holding  that  the  auditor 
fe  not  protected  by  an  order  of  the  supervisors  allowing  an  illegal  claim. 
Examined  and  doubted  in  Beeney  v.  Irwin,  6  Col.  App.  70,  7L 

28  CaL  452-457.    RUPLET  v.  WELCH. 

Waters. — Prior  appropriation  of  water  for  purposes  of  irrigation  is 
good  against  mjners  as  well  as  sgainst  others,  p.  465. 

Examined  and  distinguished  in  Natoma  etc.  Min.  Co.  v.  Hancock^  101 
OaL  66,  56,  67.  Cited,  discussing  rights  of  miners,  in  Lux  v.  Haggin,  69 
OaL  447,  dissenting  opinion  of  Ross,  J.  So  in  63  Am.  Dec  96,  llO.  note; 
and  91  Am.  Dec  694,  note. 

83  OaL  467-461.    VAN  WIHXLE  v.  STOW. 

Meehaalc'B  Lien  is  enforced  by  a  special  statutory  proceeding,  in  the 
nature  of  a  proceeding  in  rem  against  the  property  alone,  p.  458. 

Referred  to  in  Dickinson  v.  Corbett,  10  Nev.  441,  treating  of  juris- 
diction to  enforce  mechanics'  liens.  Cited  in  70  Am.  Dec.  754,  note,  as 
authority  that  all  parties  interested  in  premises  prior  to  suit  or  proceed- 
ing must  be  made  parties. 

23  Cal.  461-462.    BALDWIN  v.  FERRE. 
New  Trial. — Statement  on,  and  amendments   thereto,  must  be  in- 
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oorpoiated  into  one  document,  and  authenticated  by  the  signature  ot 
the  judge,  or  the  statement  will  not  be  considered,  p.  402. 

Affirmed  in  Smith  ▼.  Davis,  65  Cal.  28.  So  in  Fritsch  y.  Stampfli,  117 
Oal.  443,  the  bill  of  exceptions  being  unintelligible,  by  reason  of  failure 
to  incorporate  the  proposed  amendments  and  the  proposed  bill  into  one 
paper. 

23  Gal.  463.    PARSONS  t.  SAN  FRANCISCO. 

City  and  County  of  San  Frandaco  is  not  liable,  under  consolidation  act, 
for  injuries  received  on  public  highways,  p.  463.  Oai^ 

Cited  in  Mayor  y.  Swing,  2  Penns.  104,  tuataining  oonstitutioiialit9^ 
of  similar  statutory  provisions. 

23  Cal.  464-468.    CRSANOR  v.  NELSON. 

Highway. — ^Taking  land  for  a  public  highway  will  not  be  enjoined  If 
the  land  has  been  duly  condemned,  and  compensation  provided  and  ten- 
dered to  the  owner  of  the  land,  but  refused  by  him,  p.  466. 

(Sted  as  authority  to  the  ruling  stated,  in  Oliver  v.  Railroad  Oo.,  88 
Ga.  265;  New  Orleans  etc  R.  R.  Co.  v.  Frederic,  46  Misa.  12;  and  St. 
Lonis  etc.  Ry.  Go.  v.  Clark,  119  Mo.  371. 

General  Citationa.— In  Kimball  v.  Alameda  County,  46  OaL  24,  that 
boards  of  supervisors  have  jurisdiction  over  roads,  ferries,  and  bridgea 
within  their  respective  counties.  In  53  Am.  Dec  367,  note,  treating  of 
consequential  injuries  through  work  authorised  by  law. 

23  OaL  468-471.    WARD  v.  PRESTON. 

Agency. — Declarations  of  agent  are  admissible  against  his  principal,  if 
Bade  in  discharge  of  his  agency,  p.  470. 

Approved  in  Pacific  Livestock  Go.  v.  Gentry,  38  Or.  286,  statements  of 
general  superintendent  of  company  which  was  trying  to  acquire  land 
that  occupant  thereof  was  in  employ  of  company  made  to  acquaintance 
of  occupant  in  course  of  inquiry  as  to  character,  are  admissible  against 
company  in  action  between  occupant  and  company  over  title;  12  Am. 
Dec  326,  note. 

.  Evidence. — Striking  out  erroneous  evidence  admitted,  and  instructing 
the  jury  to  disregard  it,  cures  the  error,  p.  471. 

Distinguished  in  Juergens  v.  Thom,  80  Minn.  460,  in  which  case  excep- 
tion to  the  admission  of  the  evidence  waa  taken  at  the  time. 

23  Cal.  472-475.    IRVINS  v.  HcKEON. 

Corporationa.— Statute  making  directors  of  a  corporation,  liable  for 
the  debts  of  the  corporation,  where  they  are  guilty  of  certain  oflSdal 
delinquencies,  ia  penal  in  its  nature,  and  is  to  be  strictly  construed,  p. 
475. 
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ApproTvd  in  Moore  ▼.  Lent,  81  GaL  500;  SaTing*  mnd  Loan  Soe.  t. 
McKoon,  120  CaL  179;  Patterson  ▼.  Thompson,  80  Fed.  Rep.  87;  B0tchell 
V.  Hotchkiss,  48  Conn.  21,  48  Am.  Rep.  152;  and  State  Sav.  Bank  v. 
Jobason,  18  Mont.  442, 58  Am.  St.  Rep.  582.  CSted  in  Snell  v.  Bradbuiy, 
130  Cal.  382,  applying  rule  to  eoastruction  of  section  118^  Code  of  Gpril 
Procedure;  Steam  Engine  Co.  ▼.  Hubbard,  101  U.  8.  182,  holding  tbftt 
the  statute  can  be  enforced  only  in  the  state  where  passed;  Hodges  y. 
New  England  Screw  Co.,  53  Am.  Dec.  851,  note,  disctrssfng  the  subject 
at  length. 

arCaL   478-48L    III  MATTVSL  W  EStATE   OF  PACHBC0.    6.    C. 

subsequent  appeal,  29  Cal.  224,  226,  the  court  hokknug  that  BotwHlk- 
standing  the  death  of  one  of  the  proposed  administrators,  there 
could  be  no  objection  to  canying  the  judgment  into  effect,  to  thm 
extent  that  it  could  be  done,  by  the  appointment  of  the  surviTor. 

Administiatiwi. — It  is  the  duty  oi  the  eomrt  to  nvoke  letters  of  ad- 

ministration  at  any  time  in  lavov  of  a  preferred  patftisiMr  if  eam^ 
petent,  p.  48L 

Approved  in  In  re  Li  Po  Tat,  lOS  OaL  487,  eonstruing  section  1863  «f 
the  Code  of  Civil  Procedure,  and  the  ntle  hrid  to  mpplj  where  tftia 
decedent  has  left  a  will  as  well  as  to  cases  of  intestacy.  So  in  In  re 
Kickals^  21  Nev.  484,  holding  that  where  all  parties  applying  for  ad- 
ministration are  equally  qualified  and  competent  the  court  has  np  dis- 
cretion, but  must  appoint  the  applicant  that,  under  the  statute  has  the 
prior  right.  Distinguished  in  Estate  of  Carr,  25  Cal.  587,  pointing  oat 
the  only  parties  who  can  obtain  revocation  of  letters  of  administsatioa 
as  an  absolute  right. 

Same.— Inability  of  applicant  t^  read  or  write,  or  speak  Knglish,  doea 
not  establish  incompetency  for  administration,  p.  480. 

Cited  as  authority  in  In  re  Bauguier,  88  Cal.  31 1»  construing  the  words 
'Vant  of  integrity^  as  used  in  the  statute,  and  holding  that  they  do  not 
apply  to  a  case  where  there  is  a  simple  conflict  of  interest  in  regard  to 
the  estate  between  the  executor  named  in  a  will  and  the  other  legatees. 
Cited  to  the  ruling  stated,  in  54  Am.  Dec.  521,  note. 

23  OaL  481-488.    PHOEKIZ  WATER  CO.  t.  FLSXCHES. 

Waters.— Prior  appiopriator  has  a  right  to  have  the  water  flew  dovn 
above  the  point  of  his  appropriation  without  interniptton  or  duniantio» 
in  quantity,  p.  488. 

Afiarmed  in  Natoma  Water  etc.  Co.  v.  McOoy^  SS  Gal.  488;  sad  KH  ▼. 

'  Smithy  27  CaL  483.    Approved  in  Atchison  t.  Petersen,  I  Heat.  668; 

Carson  v.  Hayes,  39  Or.  102,  subsequent  approptiator  of  water  for  suniai^ 

purposes  cannot  impound  waters  of  stream  and  send  it  down  at  irr^gukur 

intervals  and  with  irregular  flow  to  prior  appropriator  who  uses  it  Sor 
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niaiBg  pnxpoMfl,  and  he  111*7  be  enjoined;  on  subject  of  water  rights,  In 
4S  Am.  Dec  279,  282,  note;  08  Am.  Dec.  881  note. 

28  Cal.  489-490.    McDBSMOTT  ▼.  HIGBT. 

Special  Verdict. — Special  findings  of  jury  will  control  general  ret* 
diet,  if  inconsistent  therewith  and  covering  all  the  issues,  pp.  489,  490. 
Cited  as  authority  to  the  ruling  stated,  in  Ogg  v.  Shefaan,  17  Neb.  824> 

23  Cal  492-495.  HUSSAT  v.  SUPEKVISOSS  OF  1EAKIP08A  COUM* 
TY. 

CertloimrL— Writ  of  Ues  to  renriew  aotien  of  board  of  superrisors  in 
granting  a  ferry  license,  p*  498. 

Cited  as  authority  in  Levee  District  v.  Fanner,  101  Oal.  181,  review  of 
aetkm  of  board  in  vacating  or  closing  up  a  certain  road.  So  in  Dexter 
V.  Town  Council,  17  R.  I.  224,  holding  that  the  action  of  a  town  council 
in  granting  a  liquor  license  may  be  reviewed  on  certiorari.  So  in  Wul-' 
sen  V.  Board  of  Supervisors,  40  Am,  St.  Rep.  40,  note,  where  the  subject 
is  discussed  at  length,  and  the  authorities  reviewed. 

Distinguished  in  S.  V.  W.  W.  v.  Bryant,  62  Gal.  186,  denying  writ  to 
review  action  of  supervisors  when  legislative  in  character  bb  to  passage 
of  ordinance.  Overruled  in  People  v.  Dean,  122  Cal.  424,  denying  writ  in 
ease  of  granting  franchise  by  supervisors  where  sinularly  leg^lative. 

28  Oal.  495*501.    BULLOCK  ▼.  HUBBARD.    S.  G.  83  Am.  Dec.  130. 

Partnership. — When  some  of  the  partners,  are  members  of  other  finn%- 
rule  as  to  the  preference  of  partnership  over  individual  creditors  applies, 
p.  601. 

Cited  as  authority  in  Whelan  t.  Shai|i,  116  Oal.  829.  60  in  In  M 
Assignment  of  Gilbert,  94  Wis.  114;  and  McLaughlin  v.  Mulloy,  14  Utal^ 
493^  holding  that  one  firm  may  become  partner  in  another  firm,  and 
such  partner  will  be  treated  as  a  constituent  member  of  the  new  firm. 
Cited,  bearing  on  rights  of  partnership  creditors,  in  78  Am.  Dec.  610, 
note;  88  Am.  Dec.  236,  note;  89  Am.  Dec.  631,  note;  96  Am,  Dec.  619». 
note;  and  2  Am.  St.  Rep.  771,  note. 

23  CaL  601-608.    HUGHES  Y.  BSVLIK. 

Miniiig  CUim.— The  interest  of  miners  in  mining  claims  upon  the 
public  lands  is  real  estate,  and  mining  claims  are  subject  to  partition, 
pp.606.  606. 

Cited  as  authority,  holding  that  question  of  title  to  mining  ground 
is  not  a  subject  for  arbitration,  in  Spencer  v.  Winselman,  42  Cal.  483; 
Gillett  ▼.  Gaffney,  8  Colo.  368,  as  applicable  to  townsite  lands;  Mt. 
Rosa  etc  t.  Palmer,  26  Colo.  82,  77  Am.  St.  Rep.  260,  noted  under 
limed  etc  Co.  V.  Fremont,  7  OaL  817;  Ostlin  etc.  Co.  v.  Lloyd,  176  111. 
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2$^,  noted  under  Merritt  v.  Judd^  U  CaL  O&3  eoncumng  and  diasentiiig 
opinions  in  Hall  v.  Vernon,  47  W.  Va.  ^7,  300^  desying  partition  by 
division  of  oil  and  gas  owned  by  oo-owners  when  separate  from  the  sur- 
face; Lavagnino  v.  Uhlig,  26  Utah,  24,  under  fiennsed  Statutes  of  189S, 
section  2498,  subdivision  10,  mining  claims  are  real  property  and  pass 
by  deed;  Gold  Hill  Quartz  Afin.  Ck).  v.  Ish,  5  Oreg.  106,  holding  that  the 
right  of  mining  for  the  precious  metals  is  a  franchise,  and  the  attending 
circumstances  raise  the  presumption  of  a  general  grant  from  the  sov- 
ereign of  the  privilege;  Aspen  etc  Smelting  Go.  v.  Ruckar,  28  Fsd.  Rep. 
222y  construing  Colorado  statute  providing  for  partition  of  mining 
claims.  Ruling  approved  in  Ames  v.  Ames,  160  IlL  601.  Cited  in  68  Am. 
Dec.  274,  note;  and  70  Am.  Dec.  643,  note.  Distingoished  in  Smith  v. 
Cooley,  65  Cal.  48,  and  held  to  be  inapplicable  in  the  case  of  a  grant  of 
an  undivided  interest  in  a  piece  of  mining  ground  expressly  conditioned 
that  no  rights  are  conveyed,  except  a  mining  right  upon  the  premises. 
The  interest  of  the  vendee  is  not  an  estate  which  can  be  the  subject  of 
an  action  for  partition. 

Partitioii. — ^All  material  allegations  in  a  complaint  for  partition  which 
are  not  denied  by  the  answer  are  deemed  admitted  for  the  purposes  of 
the  trial,  p.  607. 

Approved  in  Reinhart  v.  Lugo,  75  Cal.  640,  641. 

23  Cal.  608-511.    BLACKUAN  v.  PIEKCB. 

Stoppage  in  Transitu.— Vendor  of  goods  who  has  sold  them  on  erodit 
to  an  insolvent  whose  insolvency  was  unknown  at  the  time,  may  reclaim 
at  any  time  before  they  go  into  possession  of  the  Insolvent  pur- 
p.6ia 

Affirmed  in  Jones  v.  Earl,  37  CaL  632;  8.  C.  09  Am.  Dec  338;  and  ap- 
proved as  anthority  in  Ward  v.  Clark,  35  Kan.  315 ;  Scott  v.  Pry -Goods 
Q^  48  Mo.  App.  626;  and  Fenkhausen  v.  Fellows,  20  Nev.  316.  Cited 
ia  19  Am.  Rep.  90,  note.  So  in  42  Am.  Dec.  260,  note;  aiid  29  Am.  Dec 
889»  ndte,  goods  in  hands  of  warehouseman. 

Same.— Right  of  stoppage  in  transitu  is  paramount  to  any  lien  on  tho 
goods  claimed  by  third  persons  through  the  purchaser,  p.  511. 

Cited  as  authority  to  the  ruling  stated  in  Farrell  v.  Riehmond  etc 
B.  R.  Co.,  102  N.  C.  401;  S.  C.  11  Am.  St.  Rep.  703;  and  Hanse  ▼.  Judaon, 
29  Am.  Dec.  303,  extended  note. 

83  Cal.  511-513.    HALE  ▼.  BRENNAIT. 

Partnership.— Books  of  defendant  are  admissible  against  plaintiff,  if 
other  evidence  tends  to  show  that  plaintiff  and  defendant  were  partaors 
when  services  sued  for  were  rendered,  p.  513. 

Approved  as  authority  in  Bryce  r.  Joynt,  63  CaL  377;  8.  C  49  Aak 
Rep.  96. 


1207  Nbtei  on  Ckliforala  ReporU.  23  G^L  SU52» 

n  Oal.  514-619.    BISHOP  t.  HTJBBABD:    83  Am.  Dec.  132. 

Homestead  cannot  be  established  upon  property  held  in  joint  tenancy^ 
or  tenancy  in  common^  p.  617. 

Referred  to  as  correctly  stating  the  law  prior  to  act  of  March  9,  1868, 
in  Carroll  ▼.  Ellis,  63  Cal.  442;  and  Fitzgerald  v.  Fernandez,  71  Cal.  607. 
(^ted  as  authority  in  Michigan  Trust  Co.  v.  Chapin,  106  Mich.  386,  S.  G 
68  Am.  St.  Rep.  491,  holding  that  a  homestead  interest  cannot  be 
required  in  real  property  constituting  part  of  the  assets  of  a  partnership 
M  against  the  creditors  thereof.  Bo  in  Lindky  ▼.  Davis,  6  Mont.  466; 
imt  in  the  same  case  again,  7  Mont.  206,  214,  it  was  held  that  a  cotenant 
is  entitled  to  a  homestead  in  the  realty  held  in  cotenancy,  under  the 
laws  of  Montana.  Cited  in  63  Am.  Dec  122,  123,  note;  30  Am.  St.  Rep. 
560,  note;  70  Am.  St.  Rep.  107,  note. 

Homestead. — ^Where  a  partnership,  in  failing  circumstances,  converts 
its  means  into  real  estate  to  be  claimed  as  a  homestead  by  one  of  the 
ftnn,  in  order  to  place  those  means  beyond  the  reach  of  creditors,  the 
land  is  nevertheless  liable  to  the  executions  of  the  creditors,  p.  618. 
•  Approved  as  authority  in  Shimi  v.  MacPherson,  58  Cal.  609;  dissent- 
ing opinion  in  In  re  Wilson,  123  Fed.  24,  majority  holding  under  Call* 
fomia  laws  use  of  funds  by  insolvent  to  discharge  liens  on  homestead  is 
not  fraudulent,  and  does  not  invalidate  elaim  to  homestead  exemption 
or  give  bankruptcy  trustee  right  to  subject  homestead  to  lien  for  amount 
so  derived  from  bis  creditora;  dted  in  87  Am.  Dec.  276,  note^  and  88 
Am.  Dec.  129,  note.  So,  as  to  homestead  exemption  generally,  in  86  Am. 
Dec.  711,  note;  7  Am.  St.  Rep.  98,  note;  and  58  Am.  St.  Rep.  904,  note. 

23  Cal  619-622.    HENDERSON  v.  ALLEN. 

'  ICudng  Agreementv<}onstrued,.  and  held  not  to  create  the  relation  of 
landlord  and  tenant  between  the  parties,  but  that  it  made  them  tenants 
in  eonunon,  or  partners  in  mining,  p.  521. 

Distinguished  in  Anaconda  etc.  Min.  Co.  v.  Butte  etc.  Min.  Co.,  17 
Mont.  523,  setting  forth  the  essential  conditions  to  the  existence  of  a 
mining  contract  under  the  Montana  Code.  Cited  in  18  Am.  Pec  445, 
note;  and  50  Ahl  St.  Rep.  845,  note. 

23  Oal.  522  526.    McCREA  v.  CRAIG. 

Mechanics'  Liens  commences  and  attaches  to  the  property  at  the  time 
of  the  eonunenoement  of  the  work,  or  the  beginning  to  furnish  the  ma- 
terialfl)  p.  525. 

A£6rmcd  in  Pacific  Mut.  L.  Ins.  Co.  v.  Fisher,  106  Cal,  236. 

Same. — ^AUegatfon  in  eomplaint  that  plaintiff  furnished  the  materials 
between  tlie  6th  of  April,  1862,  and  the  28th  of  June,  1862,  construed  to 
mean  that  he  commenced  furnishing  the  materials  on  the  6th  of  April, 
and  eontimied  so  to  do  feom  time  to  time  till  June  28th,  p.  625. 
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Gonstniction  approyed  in  Rust-Owen  Lumber  Oo.  ▼.  Fitch,  3  S.  Dak. 
217. 

Same. — ^Must  be  enforced  in  aocordanee  with  the  requirements  of  the 
law  in  force  at  the  time  such  proceedings  are  had,  p.  625. 

Cited  as  authority  in  Groesbeck  y.  Barget,  1  Ean.  App.  04;  Hopkins 
y.  Jamieson-Dixon  Mill  Co.,  11  Wash.  St.  316;  and  McQuesten  t.  Mor- 
rill, 12  Wash.  St.  341. 

General  Citations.— Referred  to  as  authority  that  a  subcontractoi 
may  acquire  a  lien  for  work  and  materials  in  Colter  y.  Frese,  45  Ind. 
107;  Albright  y.  Smith,  2  S.  Dak.  691;  Sabin  y.  Connor,  Fed.  Cas.  No. 
12,197. 

23  Cal.  626-527.    CUMMINS  y.  SCOXT. 

Appeal. — Filing  of  new  undertaking  on,  and  the  sureties  therein  held 
Uable,  p.  527. 

Cited  in  Meredith  y.  Santa  Clara  Min.  Assn.,  60  Cal.  620,  as  authority 
that  rights  of  sureties  in  undertaking  may  be  waived. 

Forcible  Entry. — Complaint  must  allege  actual  possession  of  plaiatifr,. 
pw  627. 

Cited  in  Knowles  y.  Crocker  Estate  Co.,  126  Cal.  265,  holding  complafait 
demurrable  for  uncertainty  as  to  allegations. 

28  Cal.  628-637.    DYSON  y.  BRADSHAW. 

Ejectment. — ^Defendant  may  show  in  defense  that  plaintiff  has  di- 
vested himself  of  the  title  before  commencement  of  action,  by  executing 
a  deed  to  a  third  party,  although  the  defendant  does  not  connect  himself 
with  the  title  of  such  third  party,  p.  636. 

Cited  as  authority  in  Mallett  v.  Uncle  Sam  Min.  Co.,  1  Ney.  202;  ^. 
C.  90  Am.  Dec.  492.  Also  dted  in  70  Am.  Dec.  620,  note;  and  70  Am. 
Dec  698,  note.  Ruling  approved,  but  held  inapplicable,  in  Robrecht  y. 
Reid,  114  Oal.  361. 

Deed. — Delivery  in  escrow  does  not  take  effect  except  upon  strict  com- 
pliance with  the  conditions  specified,  p.  636. 

Affirmed,  holding  that  no  title  will  pass  without  delivery,  in  Boyd  v. 
Slaybaok,  63  Cal.  494;  and  approved  as  authority,  holding  that  a  deed 
delivered  as  an  escrow  is  not  effective  if  placed  in  the  hands  of  the 
grantee  in  violation  of  a  condition  upon  which  the  person  who  holds  it 
as  an  escrow  is  authorized  to  deliver  it,  in  Stanley  v.  Valentine,  79  111. 
648;  Harkreader  v.  Clayton,  56  Miss.  391;  8.  C.  31  Am.  Rep.  378;  and 
Tyler  v.  Cate,  29  Greg.  524;  Hilgar  v.  Miller,  42  Gr.  656,  holding  con- 
ditions of  escrow  to  care  for  grantor  during  life  and  to  provide  decent 
burial  for  remains  substantially  complied  with ;  Referred  to  as  cotrectly 
stating  an  abstract  proposition,  in  Quick  v.  Afilligan,  108,  421 ;  8.  C.  58 
Am.  Rep.  50,  but  holding  that  where  a  deed  is  put  in  the  hands  <.f  a 
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tldftl  person,  to  be  deUvoTod  only  on  payment  of  the  puxchMe  money, 
the  grantee  being  in  possession,  and  subsequently  obtaining  the  deed 
without  payment,  by  fraudulent  representations  to  the  custodian,  and 
deednig  the  land  to  a  purchaser  in  good  faith,  the  original  grantor  is 
estopped  as  to  such  purchaser. 

23  Gal.  540-564.    WALDBN  y.  HURDOCK.    83  Am.  Bee.  135. 

Appeal— On  appeal  from  order  refusing  new  trial,  the  appellate  court 
may,  if  satisfied  that  the  lower  court  erred,  reverse  the  order  and  £^nt 
t  new  trial,  the  effect  of  which  will  be  to  vacate  the  judgment,  p.  549. 

Distinguished  in  Bomheimer  v.  Baldwin,  42  Cal.  31,  and  holdinqr  that 
the  pendency  of  an  appeal  from  an  order  denying  a  new  trial  will  not 
opemte  to  prolong  the  time  for  an  appeal  from  the  judgment.  So  in 
Pierce  v.  BIrkholm,  110  Cal.  672,  in  which  case  it  is  heM,  that  pending 
ftn  appeal  from  an  order  granting  a  new  trial,  the  judgment  remains 
rohsisting  for  the  purposes  of  an  appeal,  and  an  appeal  therefrom  cannot 
be  dismissed  upon  the  ground  that  it  was  vacated  by  the  order  granting 
a  new  trial.  Cited  in  Sharon  v.  Sharon,  79  Cal.  656,  691,  to  the  point 
that  the  disposition  of  one  of  the  two  appeals  allowed  by  the  statute 
does  not  affect  the  rights  of  the  party  under  the  other.  Referred  to 
in  97  Am.  Dee.  769,  note. 

Same.— New  trial  statement  is  sufficient  without  preparing  another 
ttatsment  on  appeal  from  order  granting  or  refusing  new  trial,  p.  649. 
Cited  in  93  Am.  Dec.  409,  note. 

Debtor  and  Creditor.— Debtor  in  failing  or  insolvent  circumstaneet 
may  prefer  one  creditor  to  another,  p.  550. 
Cited  to  the  point  stated,  in  83  Am.  Dec.  134. 

Salea — SufScieney  of  delivery  depends  upon  character  of  articles  and 
drcumstances,  pp.  650,  et  seq. 

Approved  in  Williams  v.  Lerch,  66  Cal.  334,  goods  in  care  and  keeping 
<rf  third  person;  Bethel  Steam  Bflll  Co.  y.  Brown,  57  Me.  21;  S.  0.  9» 
An.  Dec  767,  symbolical  delivery  of  logs.  Cited  in  Rail  v.  Lumber  Oo^ 
47  Ifimt  426;  49  Am.  Dec.  336,  note;  87  Am.  Dec.  482,  note;  88  Abl 
Dee.  467,  note;  and  99  Am.  Dec.  768,  note. 

^  CaL  554-509.    MIU£R  v.  NEWTON. 

^nied  Woman  may  contract  for  services  to  be  rendered  in  the 
protection  and  preservation  of  her  separate  estate,  and  for  services  thus 
rendered,  cm  the  faith  of  the  estate,  a  court  of  equity  will  decree  and 
enforce  a  lien  upon  it,  p.  664. 

Overruled  in  Maclay  v.  Love,  25  Cal.  376,  378,  379,  8.  0.  86  Am.  Dec 
^*^»  138,  holding  that  a  married  woman  could  not  bind  her  separate 
Mtate  in  equity  without  statutory  method  of  encumbrancer.    But  af- 
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firmed  in  Terry  t.  Hammonds,  47  Oal.  36;  and  Frfedberg  t.  FtarkMv  60 
Cal.  105,  tbe  amendment  of  1802  to  the  act  of  1800,  taking  the  peraoaa) 
estate  of  the  wife  out  of  the  rule  laid  down  in  Maeley  ▼.  Lore,  sapnu 
Cited  in  Radford  ▼.  Garwile,  13  W.  Va.  040,  077,  construing  the  Wart 
Virginia  statute,  and  holding  that  a  married  woman,  as  to  pn^erty 
settled  to  her  separate  use,  is  to  be  regarded  as  a  feme  sole.  Denied  in 
Kantrowitz  v.  Prather,  31  Ind.  108»  8.  G.  99  Am.  Deo.  590,  holding  thai 
credit  given  to  a  married  woman  on  the  faith  of  her  separate  property 
is  not  sufficient  to  bind  it«  or  its  income.  Cited  in  34  Am.  Dec.  353^ 
note. 

23  Cal.  570-674.    POGARTT  ▼.  SAWYER. 

Mortgages. — Sale  under  a  mortgage  containing  a  power  of  sale  need 
not  be  conducted  by  the  mortgagee  in  person,  and  is  valid  if  he  employs 
an  auctioneer  to  make  the  sale  for  him,  p.  574. 

Approved  as  authority  in  Kennedy  v.  Dunn,  68  CaL  340;  and  Palmer 
T.  Young,  90  Ga.  248;  S.  C.  51  Am.  Bt.  Rep.  137.  Cited  in  41  Am.  Dec. 
174,  note,  as  authority  that  notary  may  take  acknowledgment  under 
his  private  seal,  if  a  statute  allows  it 

23  CaL  575-570.    PATTERSON  v.  KEYSTONE  MINING  CO.    30  CU. 
300. 
Mining  Claim.— Title  to,  will  pass  by  a  verbal  sOe  accompanied  by 

an  actual  transfer  of  the  possession,  p.  570. 

Referred  to  as  so  deciding,  in  Patterson  v.  Keystone  Min.  Co.,  30  OsL 
303,  discussing  the  question  whether,  since  the  act  of  1860,  such  sale 
must  be  in  writing.  So,  in  Hardenbergh  v.  Bacon,  33  Cal.  381,  where  it 
is  said  that  the  doctrine  has  no  bearing  when  the  interest  held  in  the 
mining  ground  is  considered  as  real  estate.  And  so,  in  Hopkins  v. 
Noyes,  4  Mont.  558,  and  holding  that  the  interest  in  a  mining  claim  ean 
only  be  transferred  by  deed  under  Montana  law.  Cited  in  McClintock 
Y.  Bryden,  03  Am.  Deo.  107,  note,  where  the  cases  bearing  upon  the 
subject  are  collected;  referred  to,  in  70  Am.  Dee.  571,  note;  and  70  Anu 
Dec.  579,  note. 

23  Cal.  577-581.    PEOPLE  v.  BAILEY. 

•  Embezzlement. — Statute  confines  crime  of,  to  cases  where  the  dark  or 
servant  receives  the  money  or  property  directly  from  the  hands  of  his 
master  or  employer,  p.  580. 

Denied,  construing  similar  statute,  in  Ex  parte  Ricord,-ll  Nev.  291,  . 
292.    So  in  State  v.  Foumier,  12  Mont.  237, 238.    Cited  as  authority  that 
the  nature,  purpose  and  character  of  the  bailment  or  trust,  must  be  stat- 
ed in  the  indictment,  in  98  Am.  Dec  151,  152^  note. 
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23  GftL  M1565.    HODGKIirS  ▼.  HOOK. 

Sale  of  Penonalty.— <}aestion  of  change  of  poaMssioii,  where  the  testi- 
mony is  confiicting,  should  be  submitted  to  the  jury,  p.  584. 

Cited  as  authority  in  the  similar  case  of  Tuckwood  ▼.  Hawthorn,  67 
Wis.  339.    Referred  to  in  12  Am.  Dee.  470,  note;  66  Am.  0ec.  496,  note. 

23  GaL  685-587.    IN  MATTES  OF  KOKAIHB. 

FngitiTe  from  Justice. — Constitutional  proTiaions  relative  to,  ooa- 
itnied,  pp.  589,  et  seq. 

Cited  in  Matter  of  Fetter,  57  Am.  Deo.  390.  Extended  note  on  sub- 
ject   So  in  32  Am.  Rep^  358,  note. 

Ssme.— Warrant  should  specify  offense,  and  show  all  the  facts  upon 
which  the  right  is  based,  p.  691. 

Ctted  as  authority  for  sufficiency  of  warrant,  in  Kingsbury's  case,  106 
Mass.  225.    So  in  57  Am.  Dec  308. 

Ssmc—Defectire  warrant  will  be  enforced  on  habeas  corpus  when  the 
requisition  supplies  the  defM,  p.  692. 
Cited  as  authority  in  State  y.  Richardson,  34  Minn.  116. 

23  GaL  692-593.    DE  LA  6UERRA  t.  BURTON. 

Judge  is  disqualified  to  try  action  if  related  to  either  party  th««to 
within  the  third  degree  of  ooasanguinity,  p.  593. 
AppioTed  in  People  ▼.  De  La  Guerra,  24  GaL  77. 

23  GbL  593-504.    SMSMmOSR  ▼.  McIKTTRS. 

lafimction  does  not  lie  to  restrain  miners  from  digging  up  fruit  trees 
or  crops  unless  planted  before  ground  was  located  for  mining,  p.  594. 
dted  in  63  Am.  Dec.  96,  note;  and  91  Am.  Dec  695,  note 

Hoasuit  should  be  graqied  if  plaintiff's  evidence  would  not  sustafta  a 
▼erdict  in  his  favor,  p.  594. 
Approved  in  Meyer  v.  Houck,  86  Iowa,  326. 

23Cba.594.    MAYO  V.  MARSHALL. 

Bsdemption  from  Tax  Me.— Owner  of  undivided  intevest  cannot  re- 
deem  it  by  paymant  of  proportion  of  total  amouat,  pi  505w 

Qted  in  Rieh  v.  Palmer,  6  Or.  340,  noted  under  People  v.  MeEwen,  23 
0U.56. 

23  Cal  596-630.    HOBBS  v.  DUFF. 

Setoff. — ^Assignee  of  Judgment  takes  subject  to  right  of,  aKhough  hO 
buys  in  good  faith  and  for  a  valuable  conatderatfon,  p.  626. 
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Cited  ae  authority,  applying  the  role  stated,  in  Welto  t.  OlarloKai,  Z 
Mont.  232,  233;  note  to  Chilstrom  ▼.  Bppinger,  78  Am.  St.  Rep,  86,  oa 
general  subject. 

Jurisdiction  in  equity  relative  to  setoffs  is  more  extensive  than  that 
at  law,  and  where  the  law  cannot  give  a  proper  remedy,  as  in  case  of 
the  insolvency  of  one  of  the  parties,  equity  will  afford  relief,  p.  028. 

Approved  in  Lyon  v.  Petty,  66  Cal.  324. 

Cited  as  authority  in  Barnes  v.  McMullins,  78  Mo.  271,  and  held 
applicable  in  cases  of  insolvency  or  nonresidence ;  Patterson  v.  Ward,  S 
N.  Dak.  89,  but  denying  right  of  setoff  under  facts  stated;  Clark  t. 
Sullivan,  2  N.  Dak.  107,  allowanee  of  setoff  in  equity  of  surety. 

Right  of  equitable  setoff  is  not  lost  by  failure  to  plead  it  as  a  defense, 
p.  829. 

Cited  as  authority  to  the  ruling  stated  in  Hill  v.  Cooper,  6  Greg.  188f 
and  so  in  89  Am.  Dec.  492,  note. 

General  Citations.— Referred  to  in  Hobbs  v.  Duff,  43  Cal.  488,  as  con- 
taining a  concise  and  accurate  history  of  the  litigation  out  of  which  the 
latter  suit  arose ;  setting  forth  also  the  prominent  points  decided  in  the 
principal  case,  and  holding  that  the  decision  on  the  points  mentioned, 
became  the  law  of  the  case;  Lyon  v.  Petty,  65  Cal.  324,  discussing  gen- 
erally the  nature  of  cross-demands.  So  in  Roberts  v.  Donovan,  70  CaL 
112,  holding  that  in  an  action  to  enforce  the  joint  liability  of  the  defend- 
aats,  one  of  them  cannot  set  up  by  way  of  oonnterelaim  a  oaiise  of 
action  existing  in  his  favor  alone  against  the  plaintiff. 

28  Cal.  630-631.    FOWLER  v.  HARBIN. 

Foreclosure.->Relief  to  purchaser  at  foreclbsuvB  sale,  on  appUoatfon  to 
have  the  sale  set  aside  and  cancelled,  p.  630. 

Referred  to  in  Abadie  v.  Lobero,  36  Cal.  399,  as  deciding  nothing  aff* 
fecting  the  question  under  consideration.  Also  referred  to  in  Boggs  t* 
dark,  37  Osl.  238,  discussing  estoppel  by  judgment. 

Cited  In  Boggs  v.  Fowler,  76  Am.  Dee.  667,  note. 

28  C^l.  631-633.    PEOPLE  ▼.  COLMERS. 

Challenge  to  grand  jury  by  defendant  in  custody,  must  be  taken  wbea 
impaneled,  before  indictment  found,  p.  632. 

Afl^Tmed  in  People  v.  Henderson,  28  Cal.  469. 

Faflurs  of  oourt  befon  adjounonent  to  admonish  jury  not  to  converao 
among  themselves,  etc.,  on  any  subject  connected  with  the  trial,  is  not 
ground  for  reversal,  unless  it  is  shown  that  the  defendant  was  injured 
thereby,  p.  633. 

Cited  as  authority  to  the  ruling  stated,  in  State  v.  Gray,  10  Kev.  222. 
Approved  In  McKnight  v.  United  States,  130  Fed.  660,  applying  rvli 
where  admonition  had  been  given  on  previous  adjownments. 
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23  OaL  633-636.    CAHDEK  ▼.  VAIL. 

Mortga^  executed  by  married  womaft  on  real  estate,  without  sig- 
nature  of  husband^  is  void,  and  cannot  be  enforced,  p.  635.  Affirmed  in 
S.  C.  24  GaL  306,  on  rehearing. 

Approved  in  dissenting  opinion  of  McKee,  J.,  in  Reis  y.  Lawrence, 
63  Oil.  139,  in  which  case  it  is  held,  that  where  a  married  woman  obtains 
a  decree  of  divorce  which  is  void,  but  assumes  her  maiden  name,  lives 
apart  from  her  husband,  and  continuously  acts  and  represents  herself 
as  a  feme  sole,  a  deed  of  conveyance  of  her  separate  real  estate,  made 
and  acknowledged  by  her  as  an  unmarried  woman,  is  valid  and  binding, 
ated  as  authority  in  Radford  v.  Garwile,  13  W.  Va.  668. 

Vendor's  Lien. — Equitable  lien  which  a  vendor  has  for  the  unpaid 
purchase  money  of  land  sold  and  conveyed,  is  waived  by  taking  a  mort- 
gage to  secure  the  same,  although  the  mortgage  is  void  and  cannot  be 
enforced,  p.  636,  on  authority  of  Baum  v.  Grigsby,  21  GaL  172;  S.  G.  81 
Am.  Dec  153. 

Cited  and  the  ruling  approved,  in  Wells  v.  Barter,  66  GaL  844;  Tripp 
V.  Duane,  74  Cal.  92;  McKeown  v.  Collins,  38  Fla.  290;  Partridge  ▼. 
Logan,  3  Mo.  App.  616;  Boies  v.  Benham,  127  N.  Y.  627;  Pease  ▼.  Kelly, 
3  Oreg.  419;  and  Featherstone  v.  Emerson,  14  Utah,  27,  in  dissenting 
opinion  of  Zane,  G.  J. 

Same.— Such  lien  is  not  assignable,  and  the  assignee  of  the  right  to 
recover  the  money  tor  which  the  land  was  sold  cannot  enforce  the  lien, 
pp.  636,  636. 

Cited  as  authority  to  the  ruling  stated  in  Avery  v.  Clark,  87  OaL  624; 
8.  a  22  Am.  St.  Rep.  275.    So  in  81  Am.  Dec  156,  note. 

23  OiL  636650.    RICEBTSON  ▼.  COMPTON. 

Authority  of  Attorney  to  sign  notice  of  appeal  Is  presumed,  p.  649. 

Cited  in  Pac  Pliv.  Go.  t.  Vizelich,  141  OaL  8,  noted  under  ToriMr  T. 
Oanxthers,  17  Cal.  431. 

AppeaL— Not  ground  for  motion  to  dismiss,  that  it  is  sham  and 
frivolous,  p.  649. 
Examined  and  distinguished  in  In  re  Blythe,  108  Gal.  127. 

Default. — Question  whether  default  was  properly  entered,  or  not,  can 
be  considered  on  an  appeal  from  the  final  judgment,  p.  650. 

ated  as  authority  in  Maud  v.  Wear,  55  GaL  26.  So  in  School  District 
No.  1  V.  Whalen,  17  Mont.  15,  holding  that  the  entry  of  a  dafanlt  la 
Mt  a  final  Judgment  from  which  aa  appeal  Has. 
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INTRODUCTION. 


Ths  ConstitutioQ  of  this  State^  adopted  in  1849^  provided 

for  a  Supreme  Court,  to  consist  of  a  Chief  Justice  and  two 
Associate  Justices,  The  jurisdiction  of  the  Court  was  appel- 
late, and  was  confined  to  eases  where  the  matter  in  dispute 
exceeded  two  hundred  dollars,  or  where  the  l^alitj  of  any 
tax,  toll,  or  impost,  or  municipal  fine  was  in  question,  and  to 
criminal  cases  amounting  to  felony.  The  Court  also  had 
power  to  issue  writs  of  haheae  corpus,  and  all  other  writs  and  /* 

process  necessary  to  the  exercise  of  its  appellate  jurisdiction.  I 

For  several  years,  the  number  of  cases  brought  before  the  ^ 

Court  was  not  large,  and  the  three  Justices  were  able,  with 
ease,  to  dispatch  its  business.  The  reports  of  all  the  cases 
determined  for  seven  years,  and  up  to  the  close  of  1856,  are 
contained  in  six  volumes. 

But  few  of  the  first  emigrants  to  California  came  with  the 
intention  of  making  it  their  permanent  residence;  but  little 
attention  was  therefore  paid  to  the  acquisition  of  any  other 
property  than  gold.  Gradually,  however,  they  discovered 
that  the  mineral  wealth  of  the  State  could  not  be  exhausted, 
and  that  its  valleys  were  fertile  and  productive.  By  degrees, 
they  banished  all  thoughts  of  leaving,  and  began  to  look  on 
the  Pacific  Coast  as  their  permanent  home.  Then,  lands 
were  purchased  and  improved,  and  preparations  were  made 
for  mining  on  a  more  extensive  scale.  Ditches  were  exca- 
vated, and  the  waters  of  the  rivers  were  turned  from  their 
beds  rto  which  mining  had  been  at  first  confined)  upon  the 
nunmits  of  the  mountains. 

ro 
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With  the  aoqpiisition  of  penaanent  property  eame  an 
increase  of  litigation.  The  character  of  this  property,  and 
the  nature  of  the  titles  by  which  it  was  held,  helped  to  swell 
the  amount  of  thia  litigation*  The  lai^r  part  of  the  arable 
lands  in  the  valleys  was  held  under  Spanish  or  Mexican  grants* 
The  boundaries  of  these  grants  were  not  accurately  defined, 
and  in  many  cases  the  grant  was  of  a  smaller  tract  of  land,  to 
be  selected  within  the  exterior  boundaries  of  a  much  larger 
tract  A  great  number  of  these  grants  had  passed  from  the 
hands  of  the  original  grantees.  The  sales  were  made  some- 
times in  small  quantities  to  individuals,  sometimes  of  the  entire 
tract  to  several  persons  at  one  time,  and  sometimes  of  undi- 
vided fractional  parts  to  several  different  persons  at  different 
times.  The  lands  were  generally  unindosed,  and  the  only 
possession  of  the  purchasers  was  the  constructive  seizin  aris- 
ing from  the  acquisition  of  the  legal  title.  An  impression, 
too,  prevailed  that  many  of  these  grants  were  invalid  or 
fraudulent  The  result  was  that  farmers  settled  upon  sudi 
lands  in  many  places  in  the  hope  either  that  the  grant  would 
be  rejected  or  that  its  boundaries,  when  ascertained,  would 
not  include  the  land  they  occupied.  All  these  causes  were 
fruitful  sources  of  law  suits,  not  only  among  the  owners  them- 
selves, but  between  the  owners  and  occupants. 

In  all  the  mineral  districts,  where  inillions  were  expended 
in  excavating  ditches,  and  toll  roads,  and  in  other  improve- 
ments of  a  permanent  character,  the  General  Government 
adopted  the  policy  of  withholding  the  lands  from  market^  bo 
that  here  the  right  of  property  rested  on  priority  of  ooen- 
pancy  or  of  appropriation.  Conflict  often  arose  between  the 
different  claimants  of  water  upon  the  same  streams  about 
the  priority  of  their  respective  ri^ts,  or  the  amount  of  water 
to  which  each  was  entitled.  No  provision  was  made  by  law 
for  recording  mining  claims,  but  they  were  held  under  sudi 
local  r^ulations  or  customs  as  the  miners  of  a  neighborhood 
or  district  mi^t  adopt  Here  was  another  source  of  litiga- 
tion, and  the  litigants  seldom  allowed  their  causes  to  rest 
without  an  appeal  to  the  Court  of  last  resort* 
,     All  these  causes  combined  have  brought  into  the  Supreme 
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Court  for  Ae  last  seven  jears  a  large  number  of  causes. 
The  prmcipleB  involved  were  frequently  novel,  and  when  not 
new,  their  solntioii  sometimes  required  an  investigation  of 
Spanish  and  Mexican  law. 

The  Court  had  thrown  upon  it  the  labor  not  only  of  working 
out  the  intricacies  in  which  titles  to  real  estate  had  become 
involved,  but  also,  in  some  measure,  of  elaborating  a  new 
system,  suited  to  the  peculiar  condition  of  the  mineral  dis- 
tricts. The  Court^  as  organized,  was  unable  to  dispose  of  the 
cases  brought  before  it  with  the  celerity  which,  particularly 
in  new  eommunities,  is  desirable. 

The  subject  of  amending  the  Constitution  so  as  to  reorgan- 
ize  the  Supreme  Court,  and  to  accomplish  some  other  needed 
reforms,  after  being  for  some  time  agitated,  was  entered  upon 
in  1861.  The  Legislature  of  that  year  adopted  amendments 
which  were  concurred  in  by  the  Legislature  of  1862,  and 
adopted  by  the  people  at  the  gaieral  election  in  1862.  The 
new  Court  provided  for  by  these  amendments  consists  of  a 
Chief  Justice  and  four  Associate  Justices.  It  has  appellate 
JQiisdictioQ  in  all  eases  in  equity,  and  also  in  all  cases  at  law 
which  involve  the  titie  or  possessicm  of  real  estate,  or  the 
kgalily  of  any  tax,  impost,  assessment,  toll,  or  municipal  i«  e, 
or  in  which  tiie  demand^  exclusive  of  interest,  or  the  value  of 
die  property  in  controversy,  amounts  to  three  hundred  dollars ; 
also,  in  all  cases  arising  in  the  Probate  Courts ;  and  also,  in  all 
erimilial  cases  amounting  to  felony,  on  questions  of  law  alone. 
The  Court  has  power  to  issue  writs  of  mandamtis,  certiorari, 
prohibition,  and  habeaa  earptu,  and  also  all  writs  necessary  or 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 

The  jurisdiction  of  the  new  Court  differs  in  several  respects 
from  that  possessed  by  the  M.  The  civil  jurisdiction  of  the 
old  Court  was  restricted  to  cases  where  the  matter  in  dispute 
exceeded  two  hundred  ddlars,  or  where  the  legality  of  any 
tax,  toll,  or  impost,  or  municipal  fine,  was  in  question.  The 
jurisdiction  of  tiie  new  Court  is  restrict  to  cases  where  the 
amount  m  dispute  exceeds  three  hundred  dollars,  but  it  also 
has  jurisdiction  in  all  cases  in  equity,  and  in  all  cases  at  law 
which  involve  the  title  or  possession  of  real  estate,  regardless 
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o£  the  amoont  in  oontroversy.  Tlia  did  Oouit  oonld  onlj 
issae  the  writ  of  Juibeaa  earpuB  and  sueh  imta  and  iwooefls  as 
were  necessary  to  the  exensise  oi  its  appellate  jnriadictioii. 
The  new  Court  possesses  the  same  power,  and  also  original 
jurisdiction  to  issue  writs  of  mandamu$,  e0rliofwr%,  prohibition, 
and  liabeas  corpus. 

The  first  judicial  election  under  the  amended  Constitution 
took  place  in  the  fall  of  1863,  and  the  Justices  tb^  elected 
entered  upon  thie  discharge  of  their  duties  on  the  first  day  of 
Januaiy,  1864. 

The  reports  of  all  the  cases  passed  upon  by  the  old  Court 
for  the  seven  years  ending  December  Slst,  1863|  fill  seventeen 
volumes,  and  end  with  the  twenty-third.  The  present  volume 
opens  with  the  decisions  of  the  new  Court,  and  contains  a 
report  of  the  cases  passed  on  at  the  January  Term,  and  part 
of  those  decided  at  the  April  Term. 

California  being  the  first  State  organized  <m  the  Padfie  Coast 
out  of  the  territory  acquired  from  Mexico,  upon  its  Judiciary 
devolves  the  labor  of  settling  and  establishing  many  important 
principles  not  before  discussed  in  English  or  American  Courts. 
Our  reports  on  such  questions  will  undoubtedly  be  the  prece- 
dent by  which  the  young  Territories  and  States  now  growing 
up  will  be  guided.  The  present  volume  contains  many  impor* 
tant  adjudications  upon  questions  of  this  character,  and  also  in 
relation  to  corporations,  real  estate  titles,  and  canstitutional  law. 
The  most  important  portions  of  briefs  of  counsel  in  these  eases 
have  been  published,  and  the  Court  in  its  opinions  has  explored 
the  whole  field  of  judicial  inquiry.  A  report  of  the  deciaicMis 
rendered  during  the  year  1864  will  fill  three  more  volumes.  It 
is  my  intention  to  give  those  volumes  to  the  profession  with 
all  possible  dispatch — if  possible,  before  the  dose  of  the  pre* 
sent  year.  The  questions  settled  in  the  present  and  forthcom- 
ing volumes  will  go  far  to  quiet  that  feverish  anxiety  whieh  is 
always  attendant  upon  uncertainty  as  to  the  rights  of  property, 
and  will  give  to  the  legal  profession  landmarks  which  will  ena- 
ble it  to  avoid  much  of  the  litigati<m  which  has  unavoidably 
resulted  from  the  former  unsettled  state  of  affairs  in  Calif orxua. 

CHAS-  A.  XUXTLE, 

Januast,   1866.  Beporimr. 
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EEPOBTS  OF  CASES 

THE  SUPREME  COURT 

JAKUABY    TEBM,    1864« 


i 
THE  PEOPLE  V.  JENKa  ^ 

I  90  ypBOWd— ^  d^fwdatnt,  on  trial  hi  a  erlmlaal  aetfm.  nuiy  Is- 
)  a  pcrenytofj  diaUengt  to  a  Jnrot*  at  any  time  aftar  tha  appearanca 
«f  tk0  Jvor  In  tha  box  and  bafora  ba  la  aworn  to  try  tba  eaa«»  ontll  the 
whola  number  of  petemptory  diallengea  li  eathanated. 
•  Bvui  or  OouxT. —  The  Court  has  no  power  to  adopt  a  mle  compelUnc  a 
Jeimdawf  In  a  criminal  action  tb  Intarpoee  bla  peremptory  eballanflea  to 
Jaron  at  any  partlcnlar  time,  for  eneh  rule  would  be  clearly  In  conflict  with' 
tha  three  hundred  and  forty-flnt  leetlon  aC  tha  Criminal  Praetlaa  Act 
IBb — Amm  Jnnon  ra  Swobk. —  After  juror  Is  sworn  in  a  criminal  case,  it  li 
the  dnty  of  tha  Ooart,  upon  good  cauea  ihown,  to  allow  the  defendant  to 
naa  hia  pareaptory  eballangMb  nntU  they  are  axbauated,  at  any  tine  baflera 
tlia  Jury  la  eomplatad. 

Affbai.  tnan.  the  Court  of  Sessions  of  Taohmme  Ooimty* 

The  f  sets  are  stated  in  the  opinion  of  the  Court 

Sodger$  and  Coffrofh,  for  Appellant,  cited  sections  ihree 
hmidTed  and  forty-one^  three  hxmdred  and  f ortj-two,  and  three 

cm 
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hundred  and  sixty-one  of  the  Criminal  Practice  Act,  and  Peoph 
V.  Kohle,  4th  CaL  198. 

McCulUugh,  Attorney-General,  for  Respondent. 

The  case  of  The  People  y.  Kohle  would  support  the  orroi 
assigned,  if  the  facts  were  the  sainei  But  in  thts  case,  th< 
Court  at  the  outset  informed  defendant  of  the  order  and  man 
ner  in  which  to  make  his  challenges,  and  the  Court  must  o: 
necessity  be  Tested  with  a  reasonable  discretion  in  determin 
ing  the  preliminaries  of  a  criminal  trial,  even  if  not  strictb 
in  accordance  with  statutory  provisions,  or  to  siake  rules  am 
orders  in  its  discretion,  to  expedite  trials,  and  if  there  is  zu 
abuse,  there  is  no*  error.  {People  v.  Stondfer,  6  Cal.  409 
People  V.  Sears,  18  CaL  635;  People  y.  Keenan,  18  CaL  684 
People  V.  Bowney,  19  CaL  445.) 

By  the  Court,  Sandsbsok,  0»  J. 

The  defendant  was  tried  and  convieted  of  tbe  crime  of  graii< 
larceny. 

We  deem  it  uzmecessaiy  to  n6tice  more  than  one  of  th< 
errors  assigned  by  eounsel  for  the  appeUaoi.  The  othei 
errors,  if  they  are  such,  will  doubtless  be  avoided  upon  an 
other  triaL 

After  five  jurors  have  been  impanelled,  die  Court  informer 
defendant's  attorney  ^^tfaat  he  must  exhaust  all  his  challenge 
to  the  jury  before  accepting  them,  and  that  he  would  not  b 
permitted  to  challenge  afterward  without  asaigning  a  euffl 
cient  reason  llierefor.''  To  the  nde  thus  prescribed  by  tb 
Court  counsel  for  the  defendant  excepted.  The  defendant' 
attorney  then  examined  the  remaining  seven  jurors  for  cauae 
and  passed  them  to  the  District  Attorney,  who  expreeaec 
himself  as  satisfied  with  the  jury.  The  Court  then  directed 
the  Clerk  to  swear  them  to  try  tiie  case.  Thereupon  oounse 
for  defendant  interposed  a  peremptory  challenge  to  B.  f 
Qordon,  one  of  the  seven  jurors  last  examined,  and  declixie< 
to  assign  any  reason  therefor  except  ^Us  statutory  ri^ht*^ 
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Vkm  FMpIt  «•  JeaU. 

At  the  time  thift  challeoige  was  interposed  the  defendas^t  had 
remaining  nx  of  the  ten  peremptory  diallenges  aUowed  him 
b;  the  statute.  The  Court  refused  to  allow  the  diallenge, 
and  directed  the  Clerk. to  swear  the  jury,  and  Gordon  was 
accordingly  sworn  as  one  of  the  jurors  to  try  the  case.  To 
this  ruling  of  the  Court  also  titie  defendant's  counsel  ex- 
cepted. 

The  refusal  of  the  Court  to  allow  the  challenge  in  question 
was  clearly  erroneous.  Under  the  provisions  of  the  three 
hundred  and  forty-first  section  of  the  Criminal  Practice  Act, 
the  defendant  may  peremptorily  challenge  a  juror  at  any 
time  after  his  appearance  in  the  box  and  before  he  is  sworn 
to  try  the  case;  and  even  after  he  ia  sworn,  but  before 'the 
jury  is  completed,  it  is  enjoined  upon  the  Court  to  permit  it 
upon  good  cause  shown.  This  plain  and  express  provision 
of  the  statute  cannot  be  contravened  by  any  arbitrary  rule  of 
the  Court;  on  the  contrary,  the  security  which  the  law  hu- 
manely affords  to  the  prisoner  in  criminal  proflecutions,  yi 
against  public  excitement  and  private  animosity,  ought  in 
no  degree  to  be  impaired  or  diminished  by  any  action  on  the  \ 
part  of  the  tribunal  before  which  he  is  being  tried.  That 
the  rule  prescribed  by  the  Court  in  this  case  mig^t  fre- 
quently operate  to  the  prejudice  of  the  defendant  is  apparent 
Facts  touching  the  competency  of  the  juror  might  oome  to 
the  knowledge  of  the  defendant  or  his  counsel  after  their 
acceptance  and  before  the  administration  of  the  oath  not 
known  to  them  at  the  time  he  was  accepted,  which  might 
materially  affect  their  judgment  upon  the  question  of  chal- 
lenge. In  such  an  event  the  defendant  is  not  bound  to  dis- 
close these  facts  to  the  Court  and  jury.  There  may  be  good 
and  sufficient  reasons  why  such  a. course  might  be  prejudicial 
to  hie  interests,  and  he  may  well  claim  the  benefit  of  the 
challenge  without  assigning  any  reason  therefor,  as  wta  done 
in  the  present  case,  except  "his  statutory  right*'  A  strict 
adherence  to  the  rale  preecribed  by  the  statute  caiuin  no  way 
operate  to  the  disadTantage  of  the  proeeoution  or  to  the  incon- 
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▼eEoienee  of  the  Oourt^  wbSLe  a  failure  to  obaeire  it  may  de- 
prive the  defendant  of  a  right  wisely  prorided  for  hiB  pro- 
teotion  and  security. 

The  judgment  must  be  reYorsed  and  a  new  trial  ordered. 

OuBKEY,  J.,  expressed  no  opinion. 


TBDE  PEOPLE  v.  MAXWELL 

Wmja  CummuTMB  likacmmcj^    Oae  who  does  not  particlp«ti  te  a  tuomy. 

or  hMYt  anj  knowledge  of  It  wbateyer  prior  to  or  at  the  tlsM  of  Ita  com- 

mlaeioii,  bnt  afterwards  recelTeo  the  stolen  foode  taito  hie  poeeeesioii,  dcvea 

not  thereby  heeone  goiltj  of  a  larceny. 
IMRBUCTIONS  iM  CiiMUcaii  GASiSd— Any  iaatmetlon  In  a  ertmtaial  caae  which 

la  ao  ambignoos  tkmt  condnalens  clearly  prejndlelal  to  the  defendant  may 

ba  drawn  therefrom  by  the  jnrj,  la 


Appiaj;  from  the  Oourt  of  Sesmons,  Placer  Gwmtj. 

The  defendasBt  waa  oonrictted  of  the  crime  of  larceny,  and 
appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

TMh  A  Fellows,  for  Appelant 

MeOuUough,  Attorney-Genera],  for  Bespondent 

The  Court  did  not  err  in  refusing  defendant  a  new  trial, 
on  the  ground  that  the  instmcdon  of  the  Court  was  contrarv 
to  the  rule  laid  down  in  criminal  proceedings.  (Wharton's 
Or.  Law,  §§  1814r-16-17;  2d  Easfs  Pleas  of  the  Crown, 
767-9.) 

By  the  Court,  Saitdebson,  C.  J. 

The  defendant  and  one  Moif;an  were  jointly  indicted  for 
the  crime  of  grand  larceny,  and,  upon  their  application,  were 
allowed  separate  trials.  It  appears  from  the  testimony  on 
the  part  of  the  prosecution,  that  the  stolen  pn^rty,  consist- 
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ing  of  a  rifle,  Teet,  tmot,  shot  ponelLy  md  shirt,  was  taksn 
from  the  caMn  of  the  proaeoatory  near  Aubimi  Station,  in 
Plaeer  Oeunty,  during  his  abaenoe,  on  ^e  80th  day  of  Deoem- 
ber,  A.  B.  1862.  No  one  was  seen  to  take  it,  nor  was  tfao 
defendant  or  Morgan  seen  in  the  vicinity  of  the  cabin,  on 
ftat  day.  About  dnsk  of  the  same  day,  they  itrere  seen  trav- 
elling in  company,  at  the  Nordi  Fork  bridge,  several  miles 
from  Anbnm  Station,  ihe  defendant  carrying  a  gnn  upon 
his  shoulder.  They  passed  the  ni^t  at  a  hotel  about  five 
miles  beyond  the  bridge,  and  on  the  next  day  proceeded  on 
to  Forest  HilL  When  they  arrived  at  this  place  Morgan  had 
the  gmi  in  his  possession,  and  gave  it  in  pledge  to  the  land- 
lord of  the  hotel  at  which  they  stopped,  as  security  for  their 
board  and  lodging.  At  this  hotel  both  parties  were  arreted. 
From  the  testimony  of  the  offioer  who  made  tiie  arreat^  it 
appears  that  all  the  stolen  property  was  found  in  the  posses- 
don  of  Morgan,  except  the  gun,  which  was  in  the  possession 
of  the  landlord.     Morgan,  who  was  examined  as  a  witness  ^ 

on  the  part  of  the  defence,  testified  that  he  and  the  defend* 
tnt  left  San  Frandsoo  in  company,  to  go  to  the  mines;  that  '>^ 

fte  road  forked  a  lew  miles  from  Auburn,  and,  by  mistake, 
they  took  the  road  leading  to  Airimm  Station,  and  had 
nearly  readied  1}iat  place  before  they  were  inf oruMd  of  their 
error;  that  he  then  told  Maxwell  that  he  would  go  by  the 
station,  as  it  was  not  much  out  of  the  way;  that  he  and  the 
defendant  then  separated.  The  defendant  went  across  the 
eoimtry  in  the  direction  pt  tiie  Aabnn  road,  while  he  took 
the  route  by  the  station;  that  on  hia  way  he  went  to  the 
cabin  of  the  prosecutor,  and  committed  the  larceny  in  ques* 
tion;  that  when  he  overtook  the  defendant  he  told  him,  in 
response  to  an  inquiry  as  to  where  he  got  the  gun,  that  he 
had  found  a  friend  at  the  station,  who  Ihou^t  he.  might 
have  use  for  it  in  the  mountains,  and  h|id  given  it  to  him : 
that  he  alone  committed  the  larceny,  and  witiiout  the  partici- 
patiflii  or  knowledfD  of  the  dirfendant|  lAo  knew  nothing 
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about  it  until  after  their  airest  Sueh  being  the  factSi  the 
following  instructions^  among  oth^fBi  was  ^ven  to  the  jury 
by  the  Court:  ''Should  you  belieye,  from  the  eyidenoe^  that 
the  witaess  Morgan  stole  the  property  described  in  the  indict- 
ment, and  that  the  same  was  found  in  the  possession  of  this 
defendant^  and  that  this  defendant  and  Morgan  were  associ- 
ated together^  and  that  the  defendant  knew  that  the  property 
was  stolen,  then  and  in  that  case  he  is  equally  guilty  in  the 
eye  of  the  law,  and  your  verdict  should  be  ^ilty.'^  This  in- 
struction is  assigned  as  error. 

It  is  contended  that  this  instruction  was  calculated  to  con- 
fuse and  mislead  the  jury;  and  as  the  language  here  used 
seems  to  be  unqualified  by  any  other  portion  of  the  oharge, 
we  are  inclined  to  the  opinion  that  such  may  have  been  the 
case*  It  is  difficult  to  say  that  the  language  used  is  not  quite 
as  applicable  to  a  case  where  the  offence  chargsd  is  receiving 
8t<^en  goode  as  to  a  case  of  larceny,  and  the  jury,  not  know- 
ing or  clearly  understanding  the  distinction  between  the  two 
offences,  may  have  confounded  them»  and  to  eome  to  the  ccm- 
elusion  that  the  defendant,  having  received  a  jpart  of  the 
stolen  goods  into  hie  possession,  knowing  them  to  be  stolen, 
by  that  act  alone  became  guilty  of  larceny,  although  he 
may  not  have  participated  in  the  larceiuy,  or  had  any  knowl- 
edge of  it  whatever  prior  te  or  at  the  time  of  its  eom- 
missiom 

The  charge  is  also  objectionable  on  account  of  the  Ioom 
use  of  the  words  '*  were  associated  together/*  It  is  impoeaible 
to  determine-  clearly  what  meaning  was  intended  to  be 
conveyed  by  these  worda,  and  the  jury  may  have  inferred 
from  their  unqualified  use,  that  if  Morgan  and  the  defend- 
ant were  associated  together  in  any  manner,  aiid  Morgan 
committed  the  larceny  in  queation,  and  the  defendant  after- 
ward knew  that  Morgan  had  stolen  the  property,  he  woold 
be  equally  guilty  with  Mon^n.  Any  inatruidlbion  in  a 
criminal    ease    iihi<^    ia    ^    ambiguoua    thaife    omahMonB 
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deariy  prejudicial  to  the  defendant  may  be  dra^vn  therefrom 
by  the  jury,  must  be  held  erroneous  by  ibis  Court. 
The  judgment  is  veveraied  and  a  new  trial  ordered. 

CvBXEY,  3.p  expressed  no  opinion. 


THE  PEOPLE  V.  YINCENTE  SANCHEZ. 


r 


09  Cdobt. — R  the  7vd8«  •r  Judges  of  a  Coart  A>  not  appear 
by  noon  of  the  first  day  of  a  term,  and  the  Sheriff  or  Clerk,  at  noon,  does 
not  adjonm  the  Conrt  until  the  next  day,  the  term  does  not  thereby  expire ; 
Vat  the  Jndge  or  Jndges  can  appear  and  open  the  Conrt  at  any  time  during 
the  day,  and  the  Sheriff  or  Clerk  can  legally  at  any  time  during  the  day, 
after  noon,  adjourn  the  Court  until  the  next  dsy. 

OBncmmoua  Scbuplbb  of  Jdbob  QnouifD  09  CHAixwr««^— Where  a  Jsror, 
In  a  capital  case,  after  being  sworn  to  answer  questions  concerning  his 
competency,  says  that  ha  entertains  such  conscientious  scruples  ss  would 
preclude  his  finding  the  defendant  guilty  of  an  offence  punlshsble  with  death.  \^ 

and  the  IMstriet  Attorney  chaUengea  hlai  an  the  ground  of  implied  hla%  the 
challenge  shonld  ba  allowed. 

Onrc  DncLABATiONfl  ▲»  Btidsncs. — ^Before  dying  declarations  are  admitted 
la  eridencc,  it  should  be  eoncluslyely  shown  that  the  declarant  was  at  the 
point  of  death ;  that  he  wae  conscious  of  approaching  diasolutlon,  and  had 
kst  all  hope  el  a  recoyery,  and  made  the  declaration  under  the  full  belief 
that  he  was  about  to  die.  The  existence  of  such  belief  need  not  be  proved. 
however,  by  the  express  statements  of  the  declarant,  but  It  may  be  shoip 
from  the  circumstances  that  sneh  belief  actnally  existed. 

totf— The  declarations  of  deceased  persons  in  cases  of  homicide  stand  on  the 
nme  footing  aa  witnesses  sworn  in  the  case  as  to  their  admissibility,  and 
are  gor^mtd  by  the  same  rules  In  conducting  the  examination,  except  that  in 
txamlning  the  declarant  leading  questions  may  be  put  to  him,  and  ha  may 
even  be  nrged  with  earnest  and  presifng  sollcltatloiv-*altbough  by  such  a 
course  the  credibility  of  the  declare tion  Is  Impaired. 

MuBDaa  AND  MAirsLAnoBna. — In  case  of  mutual  combat  where  a  homicide  Is 
committed.  In  order  to  reduce  the  offence  from  murder  to  manslangbter,  It 
must  appear  that  the  contest  waa  waged  on  equal  terms^  and  no  undue  ad- 
vantage was  Boaght  or  taken  by  the  defendant:  for  if  such  was  the  case, 
malice  may  be  Inferred,  and  the  killing  amount  to  murder. 

IftM— When   two   persons   have   a   sudden  quarrel,   aM  after  a   sufllclent  time 
has  elapsed  for  tlie  blood  to  cool  and  passion  to  subside.  ^  out  to  fight,  and 
ena  of  them  kills  the  other,  the  killing  will  be  murder  and  not  manslanghter. 
Yol.   XXIV^— 1, 


n 
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IwantijenoNS  to  a  Just^ — ^No  InttraetloB  slioiild  be  tgttmk  to  a  jvrj  wlile 
U  net  predieatt4  opMi  tosM  theory,  logleallj  dedneUile  from  at  least  eom 
portion  of  the  testimeny. 

What  Constitotw  MuBom  m  Fzaar  aud  Sbcomd  Dbqbbm. — ^In  order  t 
constitute  murder  In  the  ftrat  degree  there  must  be  eomethlns  mpre  tha: 
nuUielOH  or  trntenttonal  kUllnc.  There  most  be  killing  by  meant  of  poieoz 
lyinc  in  wait,  or  tortnre*  or  some  other  kind  of  killing  different  from  that  c 
poison,  lying  in  wait,  or  tortnre,  which  is  wilful,  deliberate,  and  premeditated 
or  a  killing  which  Is  committed  iii  the  perpetration  or  the  aitempt  to  perpi 
trate  any  arson,  rape,  robbery,  or  burglary.  Byery  other  kind  of  mnrdei 
which  is  morder  at  common  law,  is  mnrder  in  the  neond  < 


Appeai«  from  the  Distaiet  Coort,  Tliird  Judicial  Districi 
Santa  Oruz  County. 

The  &ctB  are  stated  in  the  opinion  of  the  Court 
8hinn,  for  Appellant 

The  motion  to  set  aside  the  indictment,  and  in  arrest  of  judg 
raent,  were  improperly  overruled. 

The  Judges  did  not  attend  until  2  o^clodc  p.  Mi.,  of  the  firs 
day  of  the  term,  and  the  Court  could  not  be  l^aHy  opene< 
after  the  hour  of  noon;  consequently  there  was  no  commence 
ment  of  the  Court  of  Sessions,  and  no  order  for  summonin) 
a  grand  jury  could  be  legally  made.  (Wood's  Dig.,  Article 
1566,  2704,' and  706;  Bouvier's  Law  Die,  Title  "Court,^  ai 
to  performance  of  some  public  act  to  constitute  a  Court ;  Wich 
V.  Ladung,  9  Cal.  175.) 

The  dying  declarations  of  deceased  were  improperly  re 
ceived. 

The  deceased  showed  that  he  still  entertained  a  hope  of  life 
bjr  asking  his  physician,  as  he  was  going  away  if  he  would  re 
turn  again.  (1st  Phil,  on  £v.  C.  H.  A;  K's  Notes,  298 ;  la 
Areh.  Crim.  Pr.  140,  Note  8.) 

Dying  declarations  are  admissible  osnly  to  show  the  direc 
transactions  from  which  death  results,  and  not  to  prove  fonnei 
transactions,  opinions,  or  motives.  (1st  Phil.  Ev.  0.  H.  k  E,'i 
Notes,  285-6-7;  lat  Grmileaf  on  By.  §  169;  Whartoa  oi 
Homicide,  807.) 
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Tb«  Pwplt  «.  TlBccBte  SudiM. 


MeCtMough,  Attomej-General,  for  Respondent 

The  Conrt  was  opened,  if  that  be  neooBsaiy,  at  either  9  ▲•  ic. 
or  2  p.  M«,  on  the  day  fixed  by  law  for  ita  meeting,  and  there 
luid  been  no  adjournment  by  Sheriff  or  any  one  before  its 
meeting.  (Wood's  Dig.  167,  158,  §^  84,  96;  Thomas  y.  Fo- 
garty,  19  CaL  644.) 

The  dying  declarations  were  properly  admitted.  (let 
Gmnleaf  <m  Er.  §  16»;  People  r.  Yharri,  17  CaL  168.) 

To  the  question  ''what,  then,  did  the  prisoner  shoot  you 
for,"  the  objection  waa  rightly  overroled.  {Nolson  v.  StaU,  7 
Humphrey,  643.) 

Bj  the  Oonrt^  8Ain>BBsoir ,  C.  J. 

The  fifty-ninth  section  of  the  Act  concerning  Courts  of  jus- 
tice and  judicial  officers,  (Wood's  Digest,  147,)  appoints  the 
days  upon  which  the  terms  of  the  Courts  of  Sessions  are 
to  be  held ;  and  the  ninety-fifth  section  of  the  same  Act  pre- 
Bcribee  what  shall  be  done  by  the  Sheriff  or  Cleii,  if  the 
Judge  or  Judges  of  the  Court  do  not  appear  on  the  day 
appointed  for  the  commencement  of  the  term.  The  latter  sec- 
tion reads  as  follows:  "If  no  Judge  attend  on  the  day  ap- 
pointed for  holding  the  Court,  before  noon,  the  Sheriff  or 
Glei^  shall  adjourn  the  Court  until  the  next  day  at  ten 
o'clock;  and  if  no  Judge  attend  on  that  day  before  noon, 
the  Sheriff  or  Clerk  shall  adjourn  the  Court  until  the  fol- 
lowing day;  and  so  on  from  day  to  day  for  one  week.  If 
no  Judge  attend  for  one  week,  the  Sheriff  or  Clerk  shall  ad- 
journ the  Court  for  the  temL**  In  the  present  case,  Monday, 
the  third  day  of  February,  A.  D.  1862,  was  the  day  appointed 
for  holding  the  Court,  and  on  that  day  neitiier  of  the  Judges 
appeared  until  the  hour  of  two  o'clo<^  p.  if.,  at  which  time 
they  an  appeared  and  opened  Court  for  the  transaction  of 
bnsinesa — the  Clerk  and  Sheriff  being  present.  When  di- 
rected by  the  Coimty  Judge  "  to  open  Court,'*  the  Sheriff  re- 
plied ^^kMt  he  had  done  so  at  nine  o'clock  that  morning."  Be- 
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yond  this  the  opening  of  the  Court  was  not  proclaimed 
by  the  SherifE.  Neither  the  Clerk  nor  Sheriff  had  adjourned 
the  Cburt  as  required  by  the  ninety-fifth  section  above  quoted. 
The  Court  made  an  order  directing  a  Grand  Jury  to  be  sum- 
moned, which  was  accordingly  done;  and  such  further  pro- 
ceedings were  had  as  resulted  in  an  indictment  against  the 
prisoner  for  the  crime  of  murder;  up<m  which  he  was  subse- 
quently tried  in  the  District  Court  of  the  Third  Judicial  Dif*- 
trict  and  convicted  of  murder  in  the  first  degree.  Upon  this 
state  of  facts,  it  is  contended  oft  the  part  of  the  prisoner,  thai 
the  term  of  the  Court  of  Sessions^  at  which  the  indictment  was 
found,  was  not  held  in  accordance  with  law,  and  all  its  pro- 
ceedings were  therefore  coram  non  juAice  and  void. 

The  presence  of  the  Judges,  or  a  competent  number  of  them, 
and  a  Clerk,  and  the  performance  by  the  Judges  of  some  pub 
lie  act  indicative  of  a  design  on  their  part  to  exercise  judicial 
functions  at  the  time  and  plaoe  appointed  by  law,  is  all  thai 
is  requisite  to  the^legal  existence  of  a  Court,  (Bacon's  Abridge 
ment,  Title  Courts.)  Leaving  out  of  view  the  ninety-fiftl 
section  of  the  Act  eonceming  Courts  and  judicial  ofiicers,  anc 
this  definition  of  a  Court  is  fully  satisfied  by  the  facts  anc 
circumstances  of  the  present  case.  The  time  appointed  bj 
law  was  the  first  Monday  in  February,  A.  D.  1862,  and  th< 
place  was  the  Courtrhouse  of  the  county  —  the  Judges,  Clerk 
and  Sheriff  were  all  present  on  that  day  and  at  that  place;  an< 
the  command  to  "open  Court"  given  to  the  Sheriff,  whethe: 
obeyed  by  him  or  not,  was  a  public  act  indicative  of  a  desigi 
on  the  part  of  the  Judges  to  perform  the  functions  of  a  Cburt 
The  fifty-ninth  section  of  the  statute  prescribes  no  particu 
lar  hour  at  which  the  Court  must  convene,  and  it  may  there 
fore,  so  far  as  that  section  is  concerned,  convene,  at  an; 
time  during  the  day.  If  there  is  any  obligation  resting 
upon  the  Judges  to  convene  before  noon,  it  is  imposed  by  tb 
ninety-fifth  section  of  the  statute;  and  hence  the  solution  of  th 
question  under  considaration  must  be  found  in  the  conatructioi 
of  that  section. 
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In  effiMty  ooimsel  for  the  prisoner  contend  tbat^  intsnixicb 
as  the  Judges  did  not  appear  before  noon,  it  became  neced- 
Bary,  in  order  to  prerent  a  lorn  of  the  term,  for  the  Sheriff 
or  Clerk  to  inxmediatelj  adjourn  the  Ooart  nntil  the  neist 
day;  and  neither  of  them  having  done  so,  the  term  had  al- 
ready expired  by  operation  of  law  before  the  Joidges  «p> 
peared. 

This  is  giving  the  seodon  in  question,  we  think,  a  eonstme- 
tion  and  effect  not  contemplated  hy  the  Legislature.  To 
eontinue  the  t^rm  over  until  the  next  day,  an  adjoummettt 
— ^the  Judges  being  absent — was  doubtless  neceesary;  but  it 
does  not  follow  that  the  term  was  lost  at  noon,  either  because 
an  adjournment  was  not  had  at  that  time,  or  because  the 
Judges  had  failed  to  appear;  on  the  oontraiy,  we  &re  in- 
dined  to  think  the  term  would  continue  during  the  whole  of 
that  day  from  the  very  fact  that  it  was  not  adjourned,  and  the 
Judges  might  lawfully  meet  and  open  Court  at  any  time  before 
its  close. 

In  Thomas  v.  Fogarty,  19fk  CaL  644,  the  late  Bnpreme 
Court  held  that  the  object  and  purpose  of  this  section  was 
to  prevent  tiie  loss  of  a  term  in  case  of  the  absence  of  the 
Judge;  and  the  learned  Justice  who  delivered  the  opinion 
m  diat  ease  might  have  added  that  such  was  its  only  object 

Leave  this  section  out  of  the  statute,  and  the  loss  of  a  term 
is  the  consequence  of  a  failure  on  the  part  of  the  Judge  to  ap- 
pear on  the  day  appointed  for  holding  the  Ooort  (The  People 
V.  BradweU,  2  Cowen,  445.)  To  provide  against  such  a  con- 
lequence  was  the  obvious  intention  of  the  Legidatnre  in  mak- 
ing this  section  a  part  of  the  Act;  yet  under  the  construction 
contended  for  on  the  part  of  the  prisoner,  it  is  made  to  hasten 
rather  than  retard  the  consequence  whidi  it  was  designed  to 
]»revent,  and  to  defeat  rather  than  accomplish  its  purpose. 
Such  a  reenh  could  never  have  been  intended;  and  while  this 
section  must  be  so  construed  aa  to  give  full  foroe  and  effect  to 
the  intention  of  the  Legislature,  care  must  be  taken  not  to  extend 
its  operation  beyond  the  aoccHttplishtnent  of  that  abject    Prom 
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what  has  been  said,  it  follows  that  the  term  was  not  lost  1 
the  failure  of  the  Judges  to  appear  before  nooa,  nor  hj  tl 
neglect  of  the  Sheriff  and  Olerk  to  adjourn  Court  until  t! 
next  day;  that,  admitting  an  adjournment  was  necessary 
preserve  the  term  until  the  next  day,  it  was  not  lost  by  a  fa 
ure  to  adjourn  at  nocsi,  but  continued  until  the  close  of  t! 
day  appointed  for  its  commencement,  and  the  Judges  cou 
le^lly  open  Court  at  any  time  before  the  day  expired.  Hi 
an  adjournment  taken  place,  it  is  doubtful  whether  the  Judg 
eould  have  legally  hdd  Court  before  the  next  day.  It 
suggested  by  the  Attorney-General  that  in  sudi  a  case  tl 
Judges  would  haye  the  power  to  set  aside  the  adjoumme 
and  i^oeeed  with  the  business  of  the  term.  And  sm 
may  be  the  case;  but  upon  this  pcnnt  it  is  unneeessary,  f 
the  purposes  of  the  present  case,  to  express  an  opinio 
The  motion  to  set  aside  the  indictment  and  die  motic 
in  arrest  of  judgment  were  properly  overruled  by  the  Cou 
below. 

The  next  error  assigned  is  the  aUowance  of  a  challenge  i 
terposed  by  the  District  Attorney  to  one  of  the  trial  jurors,  up( 
the  ground  of  implied  bias.  This  assignment  is  manifestly  fri 
olous.  The  juror  was  asked  ''  whether  he  entertained  sudb  co 
scientious  scruples  as  would  predude  his  finding  the  def  enda 
guilty  of  an  offence  punishable  with  death;"  and  his  rep 
was  that  '^hio  did.''  In  such  a  case  the  statute  expressly  pr 
^ides  that  ^*  he  shall  neither  be  permitted  nor  oompdled  to  9er 
as  a  juror.^ 

It  is  further  claimed  by  counsel  for  the  prisoner,  that  tl 
Court  below  erred  in  admitting  the  dying  declarations  ( 
the  deceased.  These  declarations  were  made  to  the  attem 
ing  physician,  F.  E.  Bailey,  on  the  day  after  the  declarai 
was  wounded,  and  two  days  before  his  deatiiu  Tlie  admissic 
of  the  dedaratiens  was  objected  to  upon  the  ground  that  z 
sufficient  foundation  had  been  laid  for  their  introduction.  Upc 
this  point  Dr.  Bailey  testified  as  follows:  ^'I  found  hii 
gnffering  with  wounds  in  the  faoe  and  neck,  inflicted  by  laq 
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shot  of  the  kind  known  as  duck  or  gooee  shot  A  nnmber 
of  ahot  had  entered  hia  month ;  several  teeth  weore  shot  awaj, 
and  hia  lower  jawbone  was  fraetured.  There  were  woonda 
over  the  left  Inng^  and  two  or  three  of  the  ahot  had  pene- 
trated the  cheat  *  *  *  He  was  yeij  low,  but  able  to 
oonverse.  I  did  not  think  he  could  recover.  I  told  him  he 
had  no  chance  of  recovery.  He  asked  me  how  long  I 
thov^t  he  wonld  live.  I  replied  that  I  could  not  poaitivelj 
tdL  Mj  own  opinion  was  Ihat  he  could  not  live  long.  He 
had  aent  for  the  priest^  who  had  gone  up  with  me  when  I 
went  The  priest  administered  the  consolations  of  religion 
to  him;  at  least  a  part  of  the  ceremonies  had  been  performed 
before  he  talked  to  me  about  the  wounding.  It  is  the  cus- 
tom with  that  class  of  people  (Mexican)  to  send  for  the  priest 
before  they  do  for  the  physician,  when  they  think  they  are 
in  danger.  The  ceremonies  may  have  been  dosed  after  he 
told  me  about  the  wounding.  He  exhibited  symptoms  of  ap- 
proaching death,  but  lived,  I  think,  two  days  afterward.*' 

Then  follow  the  declarations.  At  the  dose  of  the  direct 
examination  the  witneas  said:  ''After  I  had  been  with  him 
four  or  five  hours  I  left.  When  I  was  going,  he  aaked  me  if 
I  would  come  badL  I  told  him  that  I  thought  it  would  not 
be  worth  while.'' 

On  crossFexamination  Dr.  Bailey  said :  ''  The  deceased  was 
two  or  three  hours  making  the  statement  to  whidi  I  have  tes- 
tified; he  spoke  in  broken  English,  which  I  understood,  and 
with  much  ^fficulty  and  pain ;  he  spoke  at  intervals ;  he  would 
oonverae  for  a  little  while  and  then  rest" 

In  the  ease  of  Rex  v.  Woodcock,  2  Leach's  Or.  Cases,  563, 
666,  the  general  prindple  on  which  this  species  of  evidence  is 
admitted  was  stated  by  Lord  Chief  Baron  Eyre  to  be  this: 
''That  they  are  dedarations  made  in  extremity,  when  the 
paity  is  at  the  point  of  death,  and  when  every  hope  of  this 
world  is  gone;  wheok  every  motive  to  falsehood  is  silenced, 
and  tihe  ndnd  is  induced  by  the  most  powerful  considerations 
to  speak  the  tratk     A  aitoation  so  solemn  and  so  awful  is 
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considered  by  the  law  as  creating  an  obligation  equal  to  tbat 
which  is  imposed  by  a  positive  oath  in  a  Ooort  of  justice.'' 
Sj)eaking  of  the  circumstances  under  which,  dying  declarations 
are  admitted  in  evidence,  Oreenloaf  says:  ^-It  is  essential 
to  the  admissibility  of  these  declarations,  and.  is  a  primary 
fact  to  be  proved  by  the  party  offering  them  in  evidence,  that 
they  were  made  under  a  sense  of  imp^iding  death;  but  it  is 
not  necessary  that  they  should  be^  stated  at  the  time  to  be  so 
made.  It  is  enough  if  it  satisfactorily  appears  in  any  mode 
that  they  were  made  under  that  sanction,  whether  it  be  directly 
proved  by  the  express  language  of  the  deekrant,  or  be  in- 
ferred from  his  evident  danger,  or  the  opinions  of  the  medical 
or  other  attendants  stated  to  him,  or  from  his  conduct^  or 
other  circumstances  of  the  case,  all  of  which  are  resorted  to 
in  order  to  ascertain  the  state  of  the  declarant's  mind."  (1 
Greenleaf  Ev.  sec  158.) 

This  spedes  of  testimony  should  always  be  received  with 
the  greatest  caution,  and  too  much  care  eannot  be  observed 
by- the  Oourt  in  sorutiniring  the  primary  facts  upon  which  its 
admissibility  is  grounded.  Iso  person  is  entirely  exempt 
from  a  disposition  to  excuse  and  justify  his  own  oonduct,  or 
to  inflict  vengeance  upon  one  at  whose  hands  he  has  suffered 
a  grievous  wrong;  and  in  the  eye  of  the  law  this  proclivity 
is  presumed,  in  cases  like  the  present,  to  be  overcome  and 
silenced  only  by  the  presence  of  almost  immediate  deatth. 
An  undoubting  belief  existing  in  the  mind  of  the  declarant, 
at  the  time  the  declarations  are  made,  that  the  finger  of  death 
lis  upon  him,  is  indispensable  to  that  sanoti(m  whidi  the 
law  exacts;  and  if  it  shall  appear^  in  any  mode,  that  there 
was  a  *hope  of  recovery,  however  faint  it  may  have  been, 
still  lingering  in  his  breast,  that  sanction  ia  not  afforded,  and 
his  statement  cannot  be  received.  The  existence  of  sudi  be- 
lief, however,  need  not  be  proved  by  any  exptess  statement 
by  the  declarant  to  that  effect;  it  is  sroffloient  if  it  appears 
from  any  circumstance,  or  from  all  the  civcumstaaioea  of  the 
case  taken  together,  that  suob  belief  actaflUgr  eziated^      The 
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character  of  his  woands^—hift  ntffering  and  pain — the  opinion 
of  the  surgeon  or  other  attendants  as  to  his  condition,  if  stated 
to  him  —  his  alarm  and  anxiety,  if  manifested-^ his  final  prep- 
aration for  death,  if  any  was  made — his  taking  leave  of  friends 
— his  seeking  the  consolations  of  religion  and  the  last  offices 
of  the  Chnrcfa,  if  socb  was  the  ease — are  all  circumstances 
which  are  frequently .  quite  as  satisfaetoiy  in  determining  the 
qnestions  of  belief  as  any  express  statement  on  the  part  of  the 
declarant  In  the  present  case  the  wounds  received  by  the 
deceased  were  evidently  mortal  He  was  unable  to  converse 
except  at  intervals,  and  then  with  much  difficulty  and  pain. 
The  symptoms  of  approaching  dissolution  were  manifest  to 
the  eye  of  his  physician,  and  he  could  not  have  been  wholly  un- 
oQDScious  of  their  presence.  In  reply  to  his  own  question,  he 
is  assured  by  his  physician,  upon  whose  judgment  all  rely 
under  such  circumstances,  that  his  wounds  are  mortal,  and  that 
he  has  no  chance  of  recovery.  The  unequivocal  manner  in 
lAndk  that  opinion  was  expressed  must  have'oxtinisrnished  all 
hope.  He  expresses  no  opinion  himself,  but  accepts  that  of 
his  physician  as  oonclusive.  He  asks  for  and  receives 
at  the  hands  of  his  priestly  adviser  the  consolations  of 
religion.  The  solemn  ceremonies  and  last  ritofl  of  the 
Church,  appointed  for  the  dying  only,  were  performed 
and  administered  at  his  request.  It  might  well  be  in* 
ferred  from  all  these  eirtsumstances,  that  the  declarant  be- 
lieved himself  to  be  lying  at  the  point  of  death  at  the  time 
these  declarations  were  made,  and  we  are  not  prepared  to  say 
that  the  oonclusion  to  which  the  Court  below  arrived  was  not 
correct. 

In  giving  the  testimony  touching  these  declarations,  the 
witness  Bailey  stated  that  he  asked  the  deceased  '^why 
Sanchez  shot  himf  Couns^  for  the  prisoner  objected  to 
the  witness  stating  what  was  said  in  response  to  this  ques- 
tion, upon  the  greimd  ^that  dying  declarations  were  admis- 
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8ible  only  to  show  the  direct  transaotibn  from  which  the  death 
resulted,  and  not  to  prove  former  transactions,  opinions,  or 
motives.''  The  Court  ovenroled  the  objiectian,  and  this  ruling 
is  the  next  error  assigned. 

As  to  their  admissibility,  the  declarations  of  deceased  per- 
sons, in  cases  of  homicide,  stand  upon  the  same  footing  as  the 
testimony  of  a  witness  sworn  in  the  case^  and  are  governed  by 
the  same  rules,  except  as  to  the  manner  of  conducting  the  ex- 
amination, which  may  be  by  leading  questions,  and  even  earnest 
and  pressing  solicitation,  although  by  such  a  course  their  credi- 
bility is  impaired.  They  must  be  confined  to  f  acts,  and  such  as 
are  pertinent  and  relevant  to  the  issue,  and  not  speak  to  distinct 
and  separate  transactions,  or  to  matters  of  opinion  or  hearsay. 
But  in  this  case  the  declarant  was  relating  the  circumstancea 
of  the  shooting,  which  was  the  ^'  direct  transaction  from  which 
his  death  resulted,"  and  the  question  asked  him  referred 
directly  in  terms  to  that  tranaaetion.  It  was  not  cal- 
culated to  elicit  matters  foreign  to  the  issue,  as  is 
condusivdy  shown  by  the  answer,  which  was,  in  substance,  that 
there  had  been  a  qnarrel  between  liiem,  and  they  were  g^ng 
out  to  settle  it  But,  even  admitting  the  ruling  of  the  Court 
to  be  erroneous,  we  are  una&le  to  perceive  how  tiie  pnacmer 
was  prejudiced  thereby.  The  tendency  of  the  testimony  elicited 
was  to  reduce  the  offence  from  murder  of  the  first  to  murder 
of  the  second  d^ree,  and  periiaps  manslaughter,  and  conse- 
quently it  was  more  damaging  to  the  prosecutioiL  than  to 
the  defence.  It  at  least  follows  that  no  leveraible  error  was 
committed. 

The  next  error  assigned  is  the  refusal  of  the  Court  to  give 
certain  instructions  asked  on  behalf  of  the  prisoner.  The  first 
instruction  is  in  the  following  words :  ^^  When,  upon  sudden 
quarrel,  two  persons  fight,  and  one  of  them  kills  the  other,  this 
is  voluntary  manslaughter;  and  so  if  they,  upcm  such  occasion, 
go  out  and  fight  in  a  field,  for  this  is  one  continued  act  of 
passion." 

This  instruotioii  seems  to  be  fvanded  apoa  the  theory 
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that  the  killing  waa  tiie  result  of  mutual  combat.  It  is  doubt- 
fol  whetlier  such  a  theoiy  is  logically  dedueible  from  the 
aridenoe;  bnt^  however  that  may  be^  it  ia  dear  that  the  in- 
rtruction  was  properly  refused,  for  the  obvious  reason,  even 
in  view  of  that  theory,  that  it  is  not  law.  It  ignores  entirely 
the  doctrine  that  in  case  of  mutual  combat,  in  order  to  reduce 
the  offence  from  murder  to  manslaughter,  it  must  ap- 
pear that  the  contest  was  waged  upon  equal  terms,  and  no 
undue  advantage  was  sou^t  or  taken  by  either  side;  for,  if 
such  was  the  case,  malice  may  be  inferred,  and  the  killing 
amount  to  murder.  The  latter  clause,  which,  it  is  presumed, 
was  more  especially  intended  to  apply  to  the  present  ease,  is 
also  erroneous,  because  it  ignores  the  doctrine  diat  such  '^  going 
oat  to  fight"  must  oocur  immediately  after  the  quarrel;  for 
if  sufficient  time  elapse  between  the  quarrel  and  the 
''going  out  to  fight"  to  enable  the  blood  to  oool  and  passion 
to  .subsidy  the  killing  will  be  murder,  and  not  man- 
slaughter. 

The  next  instruction  refused  by  the  Court  is  in  the  follow- 
ing language:  ^' Under  the  indictment  against  the  defendant, 
he  may  be  found  guilty  of  any  offence  the  commission  of  which 
is  necessarily  included  in  that  with  whidi  he  is  charged  in  the 
indictment;  that  is,  he  may  be  found  guilty  of  murder  in  the 
first  degree^  of  murder  in  the  second  degree,  of  manslaughter, 
of  fighting  a  duel  and  killing  his  antagonist,  and  of  excusable  or 
justifiable  homicide." 

In  determining  this  questiom  of  error  it  is  unnecessary  to 
decide  whether,  under  an  indictment  for  murder,  a  defendant 
may  be  found  guilty  ^^of  fighting  a  duel  and  killing  his  an- 
tagonist," inasmuch  as  the  action  of  the  Court  below  must  be 
sostained  upon  other  and  sufficient  grounds.  The  instruction 
was  properly  overruled  for  several  obvious  reasons. 

1.  All  of  it,  eisoept  that  portion  which  relates  to  duelling  and 
excusable  or  justifiable  homicide,  had  already  been  given  by 
the  Court,  and  the  rsfuaal  waa  aooompanied  by  a  statement  to 
Oateffeot 
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S.  The  theory  that  ihe  homicide  in  this  case  was  the  resul 
of  a  duel  has  no  foundation  in  the  evidence.  No  instructioi 
should  be  given  to  a  jury  which  is  not  predicated  upon  som 
theory  logically  deducible  from  at  least  some  portion  of  th< 
testimony.  Such  instructions  are  only  calculated  to  eonfusv 
and  mislead  the  jury,  and  ought  not  to  be  given. 

8,  It  announces  for  the  first  time  in  the  history  of  crimina 
procedure,  the  startling  doctrine  that  a  defendant  on  trial  fo 
murder  may  be  found  guilty  of  excusable  or  justifiable  homi 
side.  Upon  this  branch  of  the  instruction  comment  is  un 
■eoessary. 

4.  Numerous  objections  to  the  instructions  given  by  the  Cour 
are  next  urged,  most  of  which  have  more  or  less  merit ;  and  on 
of  them  is  clearly  fatal  to  the  judgment  in  this  casa  The  fol 
lowing  definition  of  murder  of  the  first  degree  is  found  in  th< 
charge:  "Murder  is  divided  by  our  law  into  two  degrees  — 
the  first  includes  every  unlawful  killing  of  a  human  being  don 
maliciously  or  intentionally." 

At  best  this  is  but  a  lame  definition  of  murder,  anc  oor 
tains  none  of  the  characteristics  which  mark  the  distinctioi 
between  murder  of  the  first  and  murder  of  the  second  dc 
gree.  In  effect,  the  jury  are  told  that  every  unlawful  killiuj 
of  a  human  being  done  maliciously  is  murder  of  the  first  de 
gree,  and  every  unlawful  killing  of  a  human  being  done  in 
tentionally  is  murder  of  the  first  degree.  Neither  of  thee 
propositions  is  true;  for  malice  must  and  intent  to  kill  ma; 
exist  where  the  killing  only  amounts  to  murder  of  the  second 
degree. 

In  order  to  constitute  murder  of  the  first  degree  Aer 
must  be  something  more  than  a  malicious  or  intentions 
killing.  There  must  be  a  killing  within  one  of  the  thre 
classes  of  cases  described  in  the  statute  as  constituting  mui 
der  of  the  first  degree.  There  must  be  a  killing  by  means  o 
poison,  lying  in  wait,  or  torture,  or  some  other  kind  of  kill 
ing  different  from  that  of  poison,  lying  in  wait,  or  torture 
which   is  wilful,   deliberate,   and  premeditated;  or  a  killini 
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which  is  committed  in  the  perpetration  or  the  attempt  to  per^ 
petrate  any  arson,  rape,  robbery,  or  burglary. 

In  dividing  murder  into  two  degrees,  the  Legidature  in- 
tended to  assign  to  the  first,  as  deserving  of  greater  punish- 
ment, all  murders  of  a  cruel  and  aggravated  character;  and 
to  the  second  all  other  kinda  of  murder  which  are  murder  at 
oommon  law;  and  to  establish  a  test  by  which  the  degree  of 
every  case  of  murder  may  be  readily  ascertained.  That  test 
may  be  thus  stated :  Is  the  killing  wilful,  (that  is  to  say,  in- 
liraitional,)  deliberate,  and  premeditated?  If  it  is^  the  case 
falls  wiUiin  the  first,  and  if  not,  within  the  second  degree. 
There  are  certain  kinds  of  murder  which  carry  with  them 
ooDcluoive  evidence  of  premeditation.  These  the  Legislature 
has  ennmerated  in  the  statute,  and  has  taken  upon  itself  the 
responsibility  of  saying  that  they  shall  be  deemed  and  held 
to  be  murder  of  the  first  degree.  These  cases  are  of  two 
classes.  First — Where  the  killing  is  perpetrated  by  means 
of  poison,  etc.  Here  the  means  used  is  held  to  be  conclusive 
evidence  of  premeditaticm.  The  secbnd  is  where  the  killing 
is  done  in  the  perpetrati<m  or  attempt  to  perpetrate  some 
one  of  the  felonies  ennmerated  in  the  statute.  Here  the  oc- 
casion is  made  oondusive  evidence  of  premeditation.  Where 
the  ease  comes  within  either  of  these  classes,  the  test  ques- 
tion —  '^  Is  the  killing  wilful,  deliberate,  and  premeditated  T*  — 
is  answered  by  the  statute  itself,  and  the  jury  have  no  option 
hnt  to  find  the  prisoner  guilty  in  the  first  degree.  Hence,  so 
far  as  these  two  dassee  are  concerned,  all  difSculty  as  to  the 
qnestion  of  degree  is  removed  by  the  statute.  But  there  is 
another  and  much  larger  class  of  cases  included  in  the  defi- 
nition of  murder  in  the  first  degree,  which  are  of  equal 
cmeitj  and  aggravation  with  those  enumerated,  and  which, 
owing  to  the  different  and  countless  forms  which  murder 
assumes,  it  is  impossible  to  describe  in  the  statute.  In  this 
class  the  Legislature  leaves  the  jury  to  determine,  from  all 
the  evidence  before  them,  the  degree  of  the  crime,  but  pre- 
leribes,  for  the  government  of  their  deliberations,  the  same 
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test  which  has  been  used  by  itself  in  determining  the  degree 
of  the  other  two  classes  —  to  wit:  the  deliberate  and  precon 
ceived  intent  to  kill.  Thus  the  three  classes  of  cases  whicl 
constitute  murder  of  the  first  d^ree  are  made  to  stand  upoi 
the  same  principle. 

It  is  only  in  the  latter  class  of  cases  that  any  difficulty  ii 
experienced  in  drawing  the  distincticm  between  murder  o 
the  first  and  murder  of  the  second  degree,  and  this  difficult; 
is  more  apparent  than  reaL  The  unlawful  killing  must  b 
accompanied  with  a  deliberate  and  clear  intent  to  take  life 
in  order  to  constitute  murder  of  the  first  degree.  The  in 
tent  to  kill  must  be  the  result  of  deliberate  premeditation 
it  must  be  formed  upon  a  pre-existing  reflection,  and  no 
upon  a  sudden  heat  of  passion  sufficient  to  preclude  th 
idea  of  deliberation.  There  need  be  no  appreciable  space  o 
time  between  the  intention  to  kill  and  the  act  of  killing 
they  may  be  as  instantaneous  as  successive  thoughts  of  th 
mind.  It  is  only  necessary  that  the  act  of  killing  be  pit 
ceded  by  a  concurrence  of  will,  deliberation,  and  premedits 
lion  on  the  part  of  the  slayer;  and  if  such  is  the  case,  th 
killing  is  murder  of  the  first  degree,  no  matter  how  rapidl 
these  acts  of  the  mind  may  succeed  each  other,  or  how  quickl; 
they  may  be  followed  by  the  act  of  killing. 

We  have  carefully  read  the  entire  charge  of  the  Court,  fo 
the  purpose  of  ascertaining  whether  this  objection  is  cum 
in  any  other  part;  and  although  we  find  other  attempts  a 
definition  and  illustration,  we  are  satisfied  that  the  distinctio 
between  the  two  degrees  of  murder  is  nowhere  drawn  -wit] 
that  perspicuity  which  is  necessary  in  order  to  render  it  dij 
tinct  and  clear  to  the  comprehension  of  a  jury.  This  leave 
to  us  no  option  but  to  reverse  the  judgment  and  order  a  ne^ 
trial. 

Ordered  aoowlinj^y* 
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But  or  JuDoa  —  Changi  or  Ybnitb. — Blu  or  prejudice  on  the  pert  of  the 
Jodge,  eoDttitntes  no  legai  incapacity  to  sit  on  the  trial  of  a  canse,  nor  la  It 
a  lofflclent  sroimd  to  anthorlse  a  change  of  the  place  of  trial. 

Wmbob,  07  JiTDoa  MOT  EviDBvcv  or  BiAB.— >The  fact  Alone,  that  the  Judge, 
OB  a  preylona  trial  of  the  same  cause,  made  an  erroneoos  ruling.  Is  no 
evidence  of  the  eklstenee  of  bias  or  prejudice  In  his  mind. 

C^UHoi  OF  Ybkus  vob  Pbsjupxcb  or  JTuBOB. —  An  aflldaTit  nada  aa  appltea- 
tlOB  to  change  the  place  of  trial,  which  states,  **  that  the  -Judge,  as  the  afllant 
is  Informed  and  Terilj  helleyes,  has  frequently  stated  that  he  belleyed  the 
alBant  guilty  of  the  crime  charged  In  the  indictment,  and  has  frequently 
axpresacd  himself  against  and  adversely  to  the  affiant  in  connection  with 
said  charge,**  does  not  merit  consideration,  as  it  contains  a  mere  charge 
upon  infbrmatlon  and  belief,  and  does  not  show  how  the  information  was 
obtained,  or  upon  what  the  belief  was  based. 

imDATR  FOB  G01IXIKUAXC& — Aa  affidavit  for  a  eontlnnance,  which  merely 
shows  that  the  desired  witness  resides  in  another  county  flram  that  of  the 
place  of  trial,  and  that  a  subpoena  has  been  placed  in  the  hands  of  the 
Sheriir  of  the  county  where  the  witness  resides,  and  has  been  returned  not 
lerved  on  the  witness,  does  not  show  anffieient  diUgaBca  to  entitle  the 
defendant  to  a  continuance. 

AiriDAviT  02T  Motion  fob  Nnw  Teial. — An  affidavit  made  on  motion  for  a 
new  trial,  in  a  criminal  case,  on  the  ground  that  the  Jury  received  evidence 
oot  of  Conrt,  other  than  that  given  by  the  witnesses  who  testtted  on  the 
trial,  which  states  that  the  affiant  la  Informed  and  belleveo  that  slips  of  a 
newspaper  and  a  law  book  containing  the  evidence  given  on  a  former  trial 
of  the  same  case,  were  left  in  the  room  where  the  ^ry  deliberated  on  their 
verdict;  and  that  the  affiant  la  Informed  and  believes'  that  wUIe  ao  deUberat- 
lag.  the  Jury  read  from  said  newspaper  slips  what  purported  to  be  the 
evidence  taken  on  said  former  trial,  and  from  said  law  book  the  evidence  of  a 
former  trial  as  published  In  the  same,  la  not  sufficient  to  warrant  the  grant- 
ing of  a  new  trial. 

FiBFOBicANCF  OF  DoTT  BT  JuBOBS. — Hie  preoumptlon  la  that  Jnrora  perf om  their 
duty  in  accordance  with  the  oath  which  they  have  taken,  and  to  overthrow 
this  presumption,  there  must  be  some  direct  positive  testimony,  tending  to 
show  misconduct  on  the  part  of  the  jury. 

Appbai.  from  the  Distriet  Oourt,  Sixth  Jtidicial  District, 
Yolo  Coiintj. 

The  facts  are  stated  in  the  opinion  of  the  Ootirt 

The  report  of  this  case  on  the  first  appeal  to  the  Supreme 
Conrt  will  he  fonnd  18th  OaL  187. 

N.  Oreene  Curtis  und  Oeorge  B.  Moore,  for  Appellant 
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In  the  case  of  Spencer  y.  The  State,  8th  Blackford,  281,  the 
Court  said,  "the  Court  below  erred  in  refusing  a  continu- 
ance of  the  case  on  the  affidavit  of  the  defendant,  showing 
the  absence  of  a  material  witness."  (Wade  v.  MUleker^  16 
111.  507;  Copenhaven  v.  The  Staieyl^ih  Geor.  22.) 

"  It  is  a  rule  of  law  well  settled  that  if  a  jury,  after  retir- 
ing to  deliberate  upon  their  verdict,  hear  other  testimony,  it 
will  form  a  ground  for  a  new  trial."  (Hudson  v.  The  State, 
9  Yerger,  408;  Booby  v.  The  State,  4  Terger,  111;  18  B 
Murvroe,  Ky.  291.) 

The  statute  r^nlating  proceedings  in  criminal  cases,  em- 
powers the  Court  to  grant  a  new  trial,  when  the  jury  have 
separated  without  leave  of  the  Court,  after  retiring  to  delib- 
erate upon  their  verdict,  or  been  guilty  of  any  misconduct 
tending  to  prevent  a  fair  and  due  consideration  of  the  case. 
(Crim.  Pr.  section  440.) 

The  burden,  of  proof  rests  upon  the  State  to  show  that 
the  defendant  has  not  suffered  any  injury  by  reason  of  thr 
irregularity  complained  of,  and  that  in  llie  absence  of  such 
proof,  he  is  entitled  to  the  benefit  of  the  presumption  that 
this  irregularity  has  been  prejudicial  to  him.  {People  v. 
BramUgan,  21  CaL  337,  and  cases  therein  cited;  Sam  v.  The 
State,  1  Swan,  p.  61;  Alhins  v.  The  State,  16  AiL  668.) 

''If  a  paper  calculated  to  influence  a  jury  in  favor  of  one 
of  the  parties  gets  improperly  before  them,  while  consider- 
ing of  their  verdict,  and  they  find  for  that  party,  it  is  a 
ground  for  a  new  trial."  (Walker  v.  Hunter,  17  Oeorg:  864: 
Wilson  V,  WUkins,  8  Foster,  471.) 

McCuUough,  Attomey«<}eneral,  for  Respondent. 

The  mere  affidavit  of  the  defendant  that  the  Judge  was 
biased,  without  specifying  the  facts,  is  not  .i  sufficient  show- 
ing to  warrant  this  Court  in  interfering,  or  the  Court  below 
in  granting  a  change  of  venue.      {Peofie.Y.  Fisher,  6  CaL 


SUPREME  COITRT-- JANUARY  TERM,  1864.      t8 

T^e  PeopU  V,  Wm.  WtUltfM. 

154;  People  y.  Mahoney,  18  Oal.  180;  People  v,  Oraham,  81 
CaL  261.) 

As  to  the  a^davit  for  contumancey  see  Wood's  Digest,  §§  325, 
528,  pages  295,  314.  (People  v.  Quiney,  8  Cal.  89;  People  r. 
Thompeon,  4  Oal.  240;  People  v.  Vcmard,  6  OaL  662.) 

The  presumption  is  that  the  jury  did  their  duty,  and  arrived 
at  their  verdict  from  the  evidenoa 

Besides,  it  is  not  pretended  that  the  people  or  a  juror  sur- 
reptitiously introduced  into  the  jury  rocon  the  papers.  (Boll 
V.  Carley,  3  Indiana,  578;  Bersh  v.  The  Shte,  13  Ind.  436; 
Nolen  V.  The  8taU,  2  Head«  Temu  532.) 

By  the  Courti  Sawtxb,  J. 

The  defendant  was  indicted  for  murder  in  die  first  degree, 
tried,  and  convieted.  An  appeal  wag  taken  to  this  Court, 
the  judgment  reversed  on  the  ground  of  an  erroneoua  ruling 
in  excluding  certain  evidence  offered  hy  defendant,  and  a 
new  trial  ordered.  On  the  second  trial  a  v^iet  of  guilty 
was  also  returned  by  die  jury.  From  the  judgment  rendered 
<m  this  verdict,  and  the  order  denying  a  new  trial,  the  present 
appeal  is  taken. 

When  the  oase  wwj  called  for  trial,  the  defendant  filed  an 
affidarit,  in  whidi  he  states  ^'  That  he  cannot  have  a  fair  and 
impartial  trial  in  the  Sixth  Judicial  District,  and  before  the 
Judge  of  said  Ckmrt,  for  tibe  following  reasons,  to  witi 
First — Because  said  case  has  once  been  tried  before  said 
Judge,  and  that  said  Judge  has  improperly  ruled  upon  tlie 
most  of  defendant's  evidence  adversely  to  the  right  of  this 
affiant  Second — Because  said  Judge,  as  affiant  is  informed^ 
and  verily  believes^  has  frequently  stated  that  he  believed 
this  affiant  guilty  of  the  crime  charged  in  the  indictment, 
and  has  frequently  ezpiessed  himself  against  and  adversely 
to  this  affiant  in  coxmeetion  with  said  charge.  Wherefore, 
this  affiant  says  that  he  verily  believes  end  aveia  the  truth  to 
Val.  zxiv.--«i 
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be  that  said  Judge  is  biased  and  prejudiced  agaimst  him  and 
against  his  said  case^  and  that  he  cannot  have  a  fair  and 
impartial  trial  before  said  Judge  in  said  Court** . 

On  this  ground,  he  moved  for  a  change  of  the  place  of  trial 
to  some  other  county.  The  motion  having  been*  denied  and  ex- 
ception taken,  this  ruling  is  assigned  as  error. 

^ETo  authority  has  been  cited  to  support  llie  proposition  that 
bias  or  prejudice  on  the  part  of  the  Judge  constitutes  a  legal 
incapacity  to  sit  on  the  trial  of  a  cause.  Our  statute  doe€ 
not  provide  for  any  sudi  disqualification.  In  discussing  t)ic 
subject  of  challenges,  Wharton,  in  his  work  on  American 
Criminal  Law,  sec.  2945,  says:  ^'The  practice  among  the 
civilians  extends  the  right  of  challenges  for  cause  to  the 
Judges  as  well  as  to  the  jurors;  and  the  great  inclination  of 
authority  is,  that  the  same  causes  which  disqualify  one  dis 
qualify  the  other.  Where  the  Judge,  like  a  CHianoellor,  sits 
to  try  both  facts  and  law,  as  in  the  case  with  the  civilians, 
there  is  peculiar  reason  for  the  application  to  him  of  a  jealou.«^ 
test;  and  the  cases  where  he  may  be  challenged  are  placed 
in  two  classes:  First — Where  he  is  disqualified  by  oireum- 
stancee  beyond  his  control,  (e,  g.,  relationship,  or  previous 
connection  with  the  subject  matter.)  Second  —  Where  he  is 
disqualified  by  misconduct,  (e.  g.,  partiality  or  prejudice.) 
But  by  the  common  law  of  England  and  America,  where  the 
Judge  is  a  statutory  officer  subject  to  impeachment,  and 
where  the  jury  is  unimpeachable,  and  from  its  character  is 
peculiarly  susceptible  to  those  influences  which  produce  in- 
competency, it  would  be  as  absurd  as  impracticable  to  treat 
each  as  subject  to  the  same  rule.  A  juryman,  again,  when 
challenged,  may  be  readily  replaced ;  bat  as  a  Judge  could  not 
ait  to  try  his  own  incompetency,  not  only  would  every  ohaDenge 
involve  an  appeal,  but  it  would  be  necessary  to  establish  a 
reserved  Court  to  sit  subsequently  in  ease  a  disqualification 
were  found  to  exist.  Under  our  system,  therefore,  there  can 
be  no  such  thing  aa  the  challenge  of  the  Judge,  the'  remedy, 
in  caae  of  criminal  partialis,  being  found  in  impeadunent 
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#  #  ♦  ♦  jjj  ^jjjg  light  the  Judiciary  are,  with  us,  clothed 
with  powers  and  discretion  far  more  absolute  than  those  undet. 
the  dvil  or  modem  continental  law ;  and  perhaps  this  may  tend 
to  give  additional  weight  to  those  moral  sanctions  which  t^ 
quire  a  Judge  on  the  bench,  whatever  may  Iiave  been  his  in- 
dividual  relations,  to  religiously  divest  himself  of  those  preju- 
dices, personal,  social,  or  political,  which  would  be  a  cause 
of  disqualification  to  a  juror/*  An  application  to  change  the 
place  of  trial  on  the  ground  stated,  if  not  technically  in  form' 
a  challenge 'to  the  Judge,  is  substantially  a  challenge  in  effect, 
and  the  principles  laid  down  by  Wharton  are  equally  applicable 
to  the  case.  * 

A  question,  similar  in  principle,  arose  in  the  case  of  7'Ae 
People  V.  Mahoney,  18  Cal.  185,  where  it  was  claimed  that  the 
Judge  was  biased  against  the  prisoner,  and  a  change  of  thc^ 
place  of  trial  asked  on  that  ground.  The  Justice  who  deliv- 
ered the  opinion  of  the  Court  in  that  case  says:  **If  the 
Judge  acted  illegally  on  the  trial,  or  denied  the  prisoner  hi» 
legal  rights,  this  would  be  a  good  cause,  on  appeal,  for  rever- 
sal; but  we  cannot  undertake  to  say  tiiat  this  ooDsidorattoir' 
operated  a  legal  disqualification  of  the  Judge  to  sit"  And' 
in  McCauIey  r.  Wetter,  12  Cal.  583,  the  question  also  directly: 
arose  in  a  eivil  case,  and  it  was  heid  that  a  manifest  bias,  and 
even  an  exhibition  of  partisan  feeling  on  the  part  of  the  Judge/ 
although  "indecorous,  improper,  and  reprehensible,  as  calcu- 
lated to  throw  suspi^oti  upon  the  judgments  of  the  Court  and 
bring  the  administration  of  justice  into  contempt,*'  was  not  suffi-i 
cient  ground,  under  our  statute,  to  authorise  a  change  of  the 
place  of  trial. 

But,  admitting  that  bias  of  the  Judge  is  a  sufficient  ground 
for  changing  the  place  of  trial,  we  are  not  satisfied  tiiat  ^y 
such  bias  existed  on  the  part  of  the  Judge  in  the  present  in- 
stance as  would  justify  the  Court  in  reversing  the  judgment  on 
that  ground.  The  fact  alone  that  the  Judge,  on  a  previous 
trial,  made  an  erroneous  ruling,  is  no  eridence  of  such  bias. 
Errors  are  often  committed  by  the  most  impartial  Judges.    It 
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is  not  singular  that  the  Judge,  after  hearing  the  testimony  on 
the  former  trial,  had  formed  or  even  expressed  an  opinion  as 
to  the  prisoner's  guilt  He  must  necessarily  have  formed  cme 
if  he  attended  to  his  duties  during  the  progress  of  the  triaL 
If  this  were  a  disqualification,  no  Judge  who  has  onqe  tried  a 
case  could  properly  preside  on  a  second  trial  of  the  same  party 
for  the  same  offence. 

The  Judge  has  nothing  to  do  with  determining  the  facts  of 
the  case.  His  province  is  to  rule  upon  the  admissibility  of  the 
evidence  offered,  and  to  charge  the  jury  as  to  the  law  governing 
the  case.  If  he  errs  in  these  particulars,  the  error  can  readily 
be  corrected  on  appeal.  The  best  evidence  that  the  Judge  dis- 
charged the  duties  impartially  in  this  instance,  and  that  no  error 
was  committed  in  these  respects  is,  perhaps,  the  fact  that  the 
learned  counsel  of  the  defendant  have  made  no  pmnt  in  their 
argument  of  this  appeal  upon  the  charge  given  to  the  jury, 
or  upon  any  ruling  made  daring  the  progress  of  the 
trial 

But  the  charge  that  the  Judge  had  formed  and  expressed  an 
opinion  adverse  to  the  appellant,  and  by  implication  that  his 
mind  was  in  such  a  condition  as  to  render  him  incapable  of 
giving  the  prisoner  at  the  bar  a  fair  and  impartial  trial,  is 
made  upon  information  and  belief  unsupported  by  any  other 
testimony.  Not  even  the  names  of  the  affiant's  informants  or 
the  sources  of  his  information  are  given;  and  no  reason  or 
motive  is  assigned  why  the  Judge  should  entertain  any  im- 
proper bias  or  prejudice  against  the  prisoner. 

This  charge  is  entirely  too  loosely  made  to  merit  any  serious 
consideration  by  this  Court 

Second  —  The  second  error  relied  on  by  the  appellant  is  the 
refusal  of  the  Court  to  continue  the  case  on  the  ground  of  the 
absence  of  Ann  and  Mary  Mathers  and  A.  J.  Harrington,  witr 
nesses  on  the  part  of  the  defendant. 

As  to  the  former  two,  the  record  shows  that  the  Court 
postponed  the  trial  from  the  Xlth  to  the  13th  of  August  to 
enable  the  defendant  to  procure  their  attendance,  and  that 
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they  did  attend  and  testify  on  his  behalf  at  the  trial  of  the 
cause.  Aa  to  the  witness  Harrington,  no  sufficient  diligimce 
to  procure  his  attendance  is  shown  by  ihe  affidavit  upon  which 
the  application  was  based.  It  simply  states  that  a  subpoena  for 
these  witnesses  had  been  issued  and  placed  in  the  hands  of 
the  Sheriff  of  Sacramento  County  on  the  22d  of  July; 
that  said  witnesses  were  residents  of  the  County  of  Sacramento^ 
and  that  ^'  the  Sheriff  has  returned  said  subpoema  not  served  on 
said  witnesses."  !N'o  reason  is  assigned  why  it  was  not  served. 
It  does  not  appear  that  the  Sheriff  was  notified  at  what  placo 
is  Sacramento  County  said  witnesses  resided,  or  that  the  Sher- 
iff could  not  find  the  witnesses,  or  that  he  had  made  any  effort 
to  find  them. 

The  trial  was  to  take  place  in  the  County  of  Yolo.  In  or- 
der to  compel  the  attendance  of  these  witnesses  in  the  County 
of  Yolo  it  was  necessary  to  procure  an  order  from  the 
Judge  or  a  Justice  of  the  Supreme  Court,  or  a  County  Judge, 
requiring  their  attendance  in  that  county.  (Wood's  Digest, 
page  311,  Sec.  568.)  It  does  not  appear  that  any  such  order 
was  obtained  or  asked  for.  The  placing  of  a  subpoena  in 
the  hands  of  the  Sheriff  of  Sacramento  County,  without  such 
order  indorsed  thereon,  was  therefore  a  nugatory  act.  Be- 
sides, the  affidavit  was  filed  on  the  11th  of  August.  The  affi- 
davit stated  that  all  the  witnesses  rJBsided  in  Saciramento 
Cbunty,  and  the  first  two  above  named  in  the  Town  of  Fol- 
som.  Upon  filing  the  affidavit  the  Court  postponed  tho 
trial  till  the  13th,  and  directed  a  subpoena  to  issue  for  the  two 
witnesses  stated  in  the  affidavit  to  reside  at  Folsom,  and 
indorsed  the  proper  order  thereon  requiring  their  attendance; 
and  their  attendanoe  was  thereby  secured  on  the  13th,  the  day 
to  which  the  trial  had  been  postponed.  But  it  does  not 
qppetr  that  cnj  further  sabposna  for  Harrington  was  de- 
manded^ or  that  any  order  was  asked  for  requiring  his  at- 
tPBdaace.  It  does  not  appear  that  his  attendance  could 
hove  been  procured  had  the  same  means  been  taken  to  secure 
H  ttak  wwa  ad<q[)t6d  in  the  case  «f  tho  other  twa    He  appears 
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to  have  resided  in  the  same  oomity,  and  there  was  tho 
same  time  to  find  lixm  as  was  aUowed  and  aa  prayed  to  be  aoffi- 
eient  in  the  case  of  the  othen.  No  reason  is  shown  why  th^ 
attondancGof  Harrington  could  not  be  procured.  It  is  worthy 
of  remark  in  this  eonneedon  Uiat  the  two  witnessea  whose  at^ 
tendanoe  was  seoured  by  the  pos^onement  did  not  testify  in 
accordance  with  the  appellant's  expectations,  as  stated  in 
his  afEdavit.  They  entirely  fail  to  show  where  the  prisoner 
was  during  a  large  portion  of  £he  evening  on  which  the 
homicide  was  committed,  and  including  the  time  at  which,,  ac- 
cording to  Blake's  testimony,  the  act  was  perpetrated.  This 
fact,  taken  in  connection  with  the  fact  that  those  witnesses  were 
members  of  the  same  family  with  the  prisoner  at  the  time  of 
the  homicide;  that  he  had  had  one  trial,  and  must  be  supposed 
to  have  known  what  their  testimony  would  be;  and  the  further 
fact  that  no  serious  effort  appean  to  have  be^i  made  to  secure 
Harrington's  testimony  during  the  interval  which  elapsed  be- 
tween the  11th  and  18th  of  August,  has  a  tendency  to  cast  a 
strong  shade  of  suspicion  over  the  good  faith  of  the  application 
for  a  continuance. 

We  do  not  think  sufficient  diligence  was  shown  to  procure 
Harrington's  attendance.  There  was  consequently  no  error  or 
abuse  of  discretion  in  refusing  a  continuance.  (Peoph  ▼. 
Quincy,  8  Cal.  89 ;  People  v.  Thompson,  4  Cal.  241.) 

Third  —  The  third  and  last  point  relied  on  is,  that  the  Court 
erred  in  refusing  to  arrest  the  judgment  and  in  overruling  the 
motion  for  a  new  trial  on  the  ground  that  the  jury  received 
evidence  out  of  Court  other  than  that  given  by  the  witnesses 
who  testified  against  him  on  the  trial. 

This  ground  is  based  upon  the  affidavit  of  the  appellant, 
in  which  he  states  in  substance  that  he  was  tried  for  the  same 
offence  in  Sacramento  County  in  December,  1860;  that  the 
Sacrwnento  Union  published  what  purports  to  be  the  evidence 
in  the  case;  that  on  the  trial  now  tmder  consideration  the 
attorneys,  both  of  the  people  and  the  appellant,  used  the  said 
printed  evidence,  in  slips  dipped  from  the  8acrame$Uo  Unions 
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diat  after  the  juiy  had  beea  charged  by  the  Judge^  the 
Judgd,  attonxeyBy  witnesses,  and  spectators,  in  pursuance  of 
an  order  to  that  effect,  left  the  Court-room,  the  jury  remain- 
ing  to  deliberate  on  their  verdict;  that  he  is  informed  and 
believes  that  said  slips  from  the  Sacramento  Union,  contain- 
ing the  evidence  given  on  the  former  trial,  and  several  la\T 
books,  including  the  18th  volume  of  the  California  Reports, 
said  volume  containing  a  report  of  said  cause  and  a  large  por- 
tion of  the  evidence  taken  on  said  former  trial,  were  left  on 
the  bar  or  table  of  said  Court  where  said  jury  remained  to  de- 
liberate on  their  verdict  >  that  he  is  informed  and  believes 
that  while  so  deliberating  the  jury  read,  from  said  newspaper 
slips,  what  purported  to  be  the  evidence  taken  against  him  on 
said  former  trial,  and  from  said  18th  volume  California  Re- 
ports^ the  evidence  as  published  in  the  report  of  said  cause  — 
aU  of  which  he  believes  was  prejudicial  to  him  in  the  finding 
of  the  verdict  of  the  jury. 

There  is  no  direct  positive  statement  that  those  slips  or  the 
Tolmne  referred  to  were  left  in  the  Court-room;  and  no  direct 
statement  that  the  jury  read  them,  if  left. 

The  affiant  only  states  that  he  is  informed  and  believee 
they  were  left  in  the  room  and  read  by  the  jury.  He  does 
not  claim  to  have  any  personal  knowledge  on  the  subject 
It  does  not  appear  from  whom  he  received  his  information. 
The  parties  giving  the  information  make  no  affidavit  on  the 
subject 

If  his  informants  had  any  knowledge  on  llie  subject  their 
affidavits  could  and  should,  and  in  a  matter  of  so  much  im- 
portance to  the  prisoner,  doubtless  would  have  been  pit>duoed. 
The  sources  of  the  affiant's  information  should  at  least  have 
been  disclosed,  in  order  that  the  District  Attorney  might  have 
had  an  opportunity  of  verifying  or  disproving  the  matters  al- 
lied, as  the  truth  might  be. 

It  does  not  appear  by  whom  or  how  these  slips  and  books 
were  left  in  the  Court-room.  Admitting  that  they  were  left, 
as  alleged,  non  constat,  that  they  were  not  left  by  the  prisoner 
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himself,  or  by  some  party  on  his  behalf,  for  the  very  pnrpo« 
of  vitiating  the  verdict  in  case  it  should  be  against  him.  T 
is  not  pretended  that  they  were  introduced  surreptitiously  ox 
the  part  of  the  people  for  the  purpose  of  influencing  the  ver 
diet,  or  that  the  District  Attorney  or  the  Judge  was  aware  o: 
their  being  left  in  the  Ck)urt-roonL  Nor  does  it  appear  tha 
the  printed  matter  so  left  was  not  a  perfectly  correct  transcrip 
of  the  evidence,  or  that  it  in  any  particular  differed  from  thi 
evidence  given  before  the  jury  on  the  trial. 

It  does  not  appear,  except  by  the  affidavit  of  the  prisoner 
upon  information  and  belief  merely,  unsupported  by  any  othe 
evidence,  that  it  even  came  to  the  knowledge  of  the  jury  tha 
the  obnoxious  papers  were  in  the  room  where  the  jury  wer< 
deliberating. 

It  is  not  to  be  presumed  that  the  jurors  violated  their  dutj 
by  hunting  up  and  reading  evidence  not  given  to  them  ii 
the  progress  of  the  trial  in  open  Court  under  the  sanction  o 
the  Judge.  The  presumption  is  that  they  performed  thei 
duty  in  accordance  with  the  oath  which  tiiey  had  all  takei 
before  entering  upon  the  trial  of  the  case.  To  overthrow  thi 
presumption  Uiere  must  be  some  direct  positive  testimony 
tending  to  show  misconduct  on  the  part  of  the  jurors  in  thi 
particular.  It  is  not  enough  that  this  objectionable  matte 
was  inadvertently  left  in  the  room,  with  other  books  an< 
papers,  where  the  jury  might  by  chance  have  found  it  Ther 
must  be  some  positive  testimony  by  some  person,  who  has  know] 
edg!B  of  the  facts  which  he  states,  showing  that  the  jurors,  o 
some  one  of  them,  read  the  testimony  referred  to,  or  at  leas 
that  they  found  it,  or  that  it  in  some  way  came  to  their  notice 
No  such  testimony  is  produced  in  this  case,  and  the  Court 
therefore,  did  not  err  in  denying  a  new  trial  or  in  refusing  t 
arrest  the  judgment 

No  error  having  been  brought  to  the  notice  of  the  Cotirt,  th 
judgment  is  affirmed,  and  the  District  Court  is  directed  to  fix  ; 
day  for  carrying  the  sentence  into  execution. 
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Wmnma  vollb  pboaiqui  to  usb  Dtamsnian  as  a  WirmMs* — When  two  or 
■lore  persons  srs  jointly  Indicted,  sad  Jointly  to  be  tried,  snd  the  District 
Attorney  desires  to  use  ons  of  them  ss  s  witness  for  t&s  people,  sad  mskes 
an  appUestlon  to  tke  Court  for  his  dlschsrse  for  that  pvrposs,  the  Court 
■ay,  before  this  defendsnt  has  gone  lata  bis  defence,  dlschsrft  bin  from  the 
ladlctment.  Bnt  unless  ail  these  things  concur,  to  wit:  s  Joint  Indictment, 
a  Joint  trial,  an  application  on  the  part  of  the  District  Attorney  that  the 
defendant  be  discharged,  to  be  used  ss  a  witness  for  tha  people^  before  he 
haa  gone  Into  his  dsfence,  the  Court  baa  ao  power  to  dlraot  a  dafandant  la  be 
discharged  from  the  indictment 

BncHAaaa  raoM  iHDicTicaiiT  an  acquittal. — Should  an  the  drcumetanees 
abs>re  stated  concur  and  the  Court  discharge  the  prisoner,  the  discharge 
would  be  an  aeqvHtal  In  legal  eCect,  and  bar  aaother  proaeeutkm. 

SaraiTDANT  in  Cuminal  Cabb  SwoaN  Aa  WiTNsas. — ^Where  one  of  two  or 
more  defendanta,  Jointly  indicted  and  Jointly  on  trial,  at  the  request  of  the 
District  Attorney*  but  without  any  compulsion,  takes  the  stand  as  a  witness 
for  the  people,  and  TOlnntarlly  takea  the  oath,  and  bis  aounsel  obJscts  to  his 
being  instructed  by  the  Court  thst  he  need  not  say  anything  to  criminate 
btanaelf,  and  then,  without  any  objection  being  made,  or  exception  taken, 
valnntarUy  gires  testimony,  criminating  both  himself  aad  his  eo^ef endants ; 
ttia  IMBlahsa  as  groxmd  for  dischsrging  the  defendant  who  taatlfles  from  the 
ladletmtn^  «r  tor  arresting  the  Judgment,  and  If  erroneona.  aa  no  exception 
was  takan,  tha  Sapraaa  Court  cannot  review  the  error. 

Appeai.  from  the  District  Court,  Twelfth  Judicial  District, 
(Sty  and  County  of  San  Francisca 

The  facts  are  stated  in  the  opinion  of  the  Court 
Toffhr  and  Hastings,  iot  Appellant 

The  statute  of  1851  (Wood's  Digest,  Article  1626,  Sees. 
S68  and  370,  p.  298)  is  the  law  of  the  laikd,  and  is  not  re- 
pealed nor  in  anj  manner  affected  by  the  amended  statute 
of  April  10th,  1855.  (Wood's  Digest,  p-  830,  Art  1878, 
Sea  IS.) 

The  statute  of  1851  concerns  eases  where  there  is  a  joint  in- 
dictment and  a  joint  trial.  The  words  are — ^*  Vhen  two  or  more 
peraona  are  included  in  the  same  indictment,  the  Court  may. 
at  anjf  time  before  the  defendant  has  gone  into  his  defence  *  * 
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discharge  him,  that  he  may  be  a  witness  for  the  people 
These  words  show  that  this  statute  contemplates  and  providi 
for  a  person  whose  trial  with  others  is  then  in  prc^ess. 

•It  is  further  shown  by  the  next  article,  (1627)  which  is 
part  of  the  same  statute.  The  language  is  —  "when  two  i 
more  persons  are  included  in  the  same  indictment,  and  tl 
Court  is  of  the  opinion  that  in  regard  to  a  particular  defen< 
ant  there  is  not  sufficient  evidence  to  put  him  upon  his  defence, 
And  yet  further,  by  section  360,  "  the  order  mentioned  in  tl 
last  two  sections  shall  be  deemed  an  acquittal  *  *  *  and  sha 
be  a  bar  to  (moQier  prosecution  for  the  same  offence." 

It  is,  therefore,  quite  dear  that  the  statute  of  1851  appli( 
where  persons  jointly  indicted  are  jointly  on  trial,  and  Ai 
1626  points  out  the  way  —  the  only  way  —  in  which  a  perse 
on  trial  with  others  can  be  made  a  witness  for  the  people,  vi: 
**by  discharging  him  from  the  indictment." 

The  statute  of  1855,  (amendment,)  Article  1878,  p.  B3< 
which  was  relied  upon  by  the  Court  below,  has  no  relatic 
to  such  case.  It  is  framed  for  difPerent  ends,  and  looks  1 
different  objects.  Its  fair  construction,  its  plain  meaning  i 
that  where  one  is  called  as  a  mere  witness  in  another's  tria 
or  where  he  is  jointly  indicted,  but  is  to  be  separately  trie 
from  those  indicted  with  him,  before  another  jury,  such  perse 
^'may  be  compelled  to  be  sworn  as  a  witness  against  anothe 
but  the  testimony  so  given  shall  not  be  used  in  a  erimin; 
prosecution  against  himself." 

The  statute  of  1855  finds  its  best  illustration  in  oases  i 
the  character  of  ex  parte  Rowe,  7  CaL  184,  185;  People 
EacUey,  24  New  York,  74. 

To  construe  the  statute  of  1856  as  a  repeal  of  the  statu 
of  1851,  will  be  to  strike  down  at  a  blow  every  rule  of  ooi 
struction  known  to  the  law. 

1.  The  statute  of  1855,  if  it  repeal  the  statute  of  185: 
does  so  by  implication.  Nothing  is  better  settled  than  thj 
the  law  does  not,  even  in  civil  cases,  favor  repeals  by  impl 
cation.     It  is  only  when  the  two  statutes  are  directly  hosti^ 
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to  each  other,  and  the  words  of  the  one  directly  repugnant 
to  that  of  the  other,  that  repeal  by  implication  is  peormitted^ 
{GroOfy  ▼.  PaJtcK  18  Cal.  438,  441-2.) 

There  is  nothing  repugnant  or  hostile  either  in  word  or  idea, 
in  these  two  statutes. 

2.  The  law  endeavors,  if  possible,  to  uphold  both  statutes. 
If  both  can  fairly  be  made  to  stand,  it  is  the  duty  of  the  Court 
to  give  effect  to  both.     {Oroshy  v.  Patch,  18  Cal.  441-2.) 

Both  can  stand;  both  can  have  effect  Neither  interfered 
with  the  other.  They  are  totally  distinct  in  their  nature  and 
character,  lliey  move  in  different  spheres:  the  one  touch- 
ing a  prisoner  on  his  trial — the  other,  touching  a  witness 
when  on  the  trial  of  another. 

3.  A  statute  should  be  construed  as  a  whole,  and  with  all 
its  parts,  tc^ther  with  statutes  on  the  same  subject,  ante- 
cedent jurisprudence,  l^slation,  and  usage.  (Sedgwick's 
Const  and  Stat  Law,  p.  879.) 

Almost  every  page  of  the  statute  book,  as  r^ards  crimi- 
nal legislation,  contains  provisions  shielding  the  prisoner  from 
my  attempt  to  compel  him  to  be  a  witness  against  himself,  and 
preventing  him  from  offering  evidence,  even  the  slightest,  oil 
Ms  own  trial.  (Wood's  Dig.  p.  370,  Art  1387,  §  12 ;  Id.  p.  282, 
Arts.  1480-81-82-83.) 

If  the  construction  placed  on  the  statute  of  18&5  by  the  Ooiurt 
below  be  correct,  these,  equally  with  the  statute  under  considera- 
tion, are  all  repealed. 

McCulUmgh,  Attotney-G^eral,  for  Bespcmdent 

The  Act  of  1855,  so  far  as  enforced  in  this  case,  certainly  is 
not  unconstitutional,  nor  is  it  when  enforced  entirely. 

Brozzo  is  called  to  the  stand  by  the  people  —  he  does  not 
object — goes  willingly;  but  is  anxious  to  say  to  the  Court  he 
will  ask  his  discharge  if  he  testifies.  At  first,  the  Court 
teUs  him  he  need  not  in  his  testimony  criminate  himself; 
be  objects  to  Oust — wants  to  testify,  and  then  the  Court  tells 
him  if  he  answer^  he  must  answer  all  questions  in  ro^ar/' 
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to  the  matter.  If  a  man  proffers  his  testimony — is  wiUing 
to  criminate  himself  —  no  constitutional  objections  exist  to 
receiving  it;  he  may  not  be  compellable,  but  is  undoubtedly 
competent,  and  when  thus  offered  he  subjects  himself  to  cross- 
examination  like  any  other  witness.  (Udal  v.  Walton,  14  Mees. 
&  Wels.  256;  1  Greenleaf  Ev.  §  451;  East  v.  Chapman  1 
Mood.  &  Malk.  46 ;  State  v.  K,,  4  N.  H.  562,  and  cases  cited ; 
Low  V.  Mitchell,  18  Maine,  374;  Appleton  on  Ev.  p.  126, 
note  p.)  This  is  Bruzzo's  case:  He  did  not  object;  more,  he 
objected  to  the  Court  objecting  to  his  incrimination  of  himself. 
There  is  certainly  nothing  unconstitutional  in  a  man  confess- 
ing his  own  guilt — if  he  be  sane;  he  can  do  it  out  of  Court  — 
why  not  in  ? 

But  second:  Even  though  Bruzzo  had  been  compelled  to  go 
on  the  stand  and  to  testify  against  others,  he  was,  and  is, 
indemnified  against  the  consequences  by  the  very  terms  of 
the  Act  of  1855,  and  the  principle  of  the  constitutionality 
of  such  an  Act  is  sustained  by  the  authorities  cited  by  appellant 
(People  V.  Mather,  4  Wend.  229,  and  cases ;  People  v.  Hockley, 
24  N.  T.  82,  83 ;  and  the  case  of  People  v.  Wenehamer,  13  N. 
T.,  443-4,  was  where,  if  the  defendant  did  not  testify,  the  Act 
assumed  his  guilt,  and  of  course  there  was  no  indemnity.) 
And  in  this  State  the  constitutionality  of  this  very  Act  is  upheld. 
(Ex  parte  Rowe,  Y  Cal.  184-6.) 

The  Court  charged  the  jury  here  that  Bruzzo's  evidence 
must  not  be  used  by  them  in  making  up  their  verdict  against 
hiuL  In  ex  parte  Howe,  the  petitioner  was  compelled  to 
testify  against  himself  before  a  grand  jury.  Why  not  here 
the  defendant  be  compelled  to  testify  against  himself  on  a 
trial  jury,  when  in  each  case  the  testimony  cannot  be  used 
against  the  witness  f 

By  the  Cburt,  Suattbb,  3. 

Jean  Baptiste  Bruzzo,  the  appellant,  was  jointly  indicted 
with  Pasquelena  Lecari,  and  Francisco  Pizzano,  for  the  mur 
der  of  one  Pietio  Lecari.     On  tlie  morning  of  the  day  the 
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trial  began,  21st  of  September,  1863,  the  District  Attorney 
moved  for  separate  trials,  desiring  to  try  Madame  Lecari  and 
Pizzano  separately  from  Bruzzo.  This  motion  was  opposed 
by  comiael  for  Bruzzo,  and  the  same  was  denied  by  the 
Court  —  the  Court  ordering  all  the  defendants  to  be  tried 
together,  which  was  aooordingly  done.  A  jury  having  been 
impanelled,  evidence  was  elicited  from  various  witnesses 
strongly  implicating  Bruzzo,  consisting  of  confessions,  admis- 
sions, etc.  Toward  the  dose  of  the  ease,  and  before  the 
defendants  had  gone  into  their  defence,  the  District  Attor^ 
ney  called  Bruzzo  as  a  witness  against  Lecari  and  Pizzano. 
This  was  objected  to  by  counsel  for  Lecari  and  Pizzano,  ^'  for 
that  he,  Bruzzo,  was  jointly  indicted  with  the  others,  and 
was  with  them  jointly  on  trial,''  The  objection  was  over- 
ruled by  the  Court  The  counsel  for  Bruzzo  then  requested 
the  District  Attorney  to  apply  to  the  Court  for  the  discharge 
of  Bruzzo  from  the  indictment,  which  request  was  refused* 
The  counsel  for  Bruzzo  then  gave  notice,  in  open  Court,  that 
if  Bruzzo  was  made  a  witness  he  should  himself  apply  for 
Bruzzo's  discharge.  The  Clerk  then  swore  Bruzzo  in  the 
case  of  Pizzano  and  Pasquelena  Lecari.  The  counsel  for 
Bmzzo,  and  also  the  counsel  for  the  other  two  defendants, 
objected  that  Bruzzo  was  not  sworn  in  the  case;  which  objec- 
tion  was  sustained^  and  Bruzzo  was  sworn  ^^  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  in  the  matter 
wherein  The  People  of  the  State  of  California  were  plain- 
tiffs, and  Pizzano,  Lecari,  and  Jean  Baptiste  Bruzzo,  were 
defendants.''  The  District  Attorney  then  requested  the 
Court  to  instruct  Bruzzo  that  he  need  not  say  anything  to 
criminate  himself;  that  if  he  did  it  would  be  voluntary  on 
his  part.  To  this  the  counsel  for  Bruzzo  objected.  The 
Court  instructed  Bruzzo  as  requested;  but  before  any  ques- 
tion was  asked  Bruzzo,  the  Court  sustained  the  objection  of 
his  counsel,  and  at  ihe  request  of  coutisel  withdrew  the  in- 
struction, telling  Bruzzo  that  '^he  must  answer  all  questions 
in  regard  to  tke  matter;  "  holding  '^that  the  law  did  not  pro- 
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vide  that .  the  witness  should  not  answer  questions  criminating 
himself,  but  only  that  his  testimony  should  not  be  used  against 
Sum."  Bruzzo  then  testified  fully  in  regard  to  the  whole 
affair,  and,  in  so  doing,  he  criminated  himself  without  stint. 
As  soon  as  he  had  been  examined,  his  counsel  again  requested 
the  District  Attorney  to  apply  to  the  Court  for  Bruzzo's  disr 
t^arge  from  the  indictment,  which  request  was  refused.  The 
counsel  for  Bruzzo  then  himself  moved  for  Bruzzo's  dis- 
charge, and  the  motion,  after  argument,  was  denied,  the 
counsel  of  Bruzzo  excepting. 

Hie  case  having  been  argued  to  the  jury,  the  Court  charged 
that  Bruzzo's  testimony,  given  on  the  stand,  must  not  be 
tused  against  him  in  making  up  their  verdict,  but  only  as 
against  Pizzano  and  Lecari.  The  jury  found  all  guilty  of 
murder  in  the  sec(md  degree. 

October  17,  1863,  the  prisoners  were  brought  into  Court 
ior  sentence.  A  like  motion  was  again  made 'for  the  dis- 
charge of  Bruzzo,  but  it  was  denied  by  the  Court;  to  whid 
ruling  the  counsel  for  Bruzsso  excepted.  To  the  question  oi 
the  Court,  whether  the  prisoners  had  anything  to  say  whj 
sentence  diould  not  be  pronounced  against  them,  Bruzzo,  bj 
his  counsel,  replied:  ''That  having  been  made  a  witness  oi 
the  part  of  the  people,  he  deemed  himself  entitled  to  be  dia 
ehaiged  from  the  indictment,  and  that  no  sentence  ought  U 
be  passed  upon  him.'*  The  Court,  however,  proceeded  U 
pass  sentence  upon  all  of  the  prisoners^  and  Bruzzo,  with  th< 
others,  was  sentenced  to  confinement  in  the  State  Prison  foi 
.the  term  of  his  natural  life.  Bruzzo  appeals  from  the  judg 
.ment. 

.  It  is  insisted,  upon  the  part  of  the  appellant,  that  the  Cour 
,  erred  in  denying  the  motion  of  Bruzzo's  counsel  for  a  dis 
charge.  The  right  of  Bruzzo  to  be  discharged  is  baaed  ii 
argument,  upon  the  868th  section  of  the  Criminal  Practio 
Act;  it  not  being  claimed  that  on  the  fact  of  this  recon 
the  Court  had  any  power  to  discharge  him  at  common  law 
The  section  is  as  follows:  ^Whoi  two  or  nK>re  persona  ar 
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induded  in  the  same  mdictment,  the  Court  may,  at  any  time 
before  the  defeadant  has  gone  into  his  defence,  on  the  appli- 
cation of  the  District  Attorney,  direct  any  defendant  to  be  dia- 
charged  from  the  indictment,  that  he  may  be  a  witness  for  the 
people." 

After  citing  the  foregoing  section,  counsel  proceeds  to  argue^ 
and  with  much  force,  that  this  section  has  not  been  repealed  by 
section  13  of  an  Act  passed  in  1856,  (Wood's  Digest^  page  330,) 
which  secdon*  is  as  follows : 


'^  In  all  cases  where  two  or  more  persons  are  jointly  or  others 
wise  ccmcemed  in  the  commission  of  any  crime  or  misde- 
meanor, either  of  such  persons  may  be  sworn  as  witnesses 
against  the  other  in  relation  to  such  crime  or  misdemeanor; 
bot  the  testimony  given  by  such  witness  shall  in  no  instance 
be  xited  against  himself  in  any  criminal  proseouticm,  and  any 
person  may  he  compelled  to  testify  as  provided  in  this  seo- 
tion.'' 

It  is  indsted  for  the  appellant  that  these  sections  are  not  at 
sD  in  conflict  with  each  other — that  the  first  applies  to  one  class 
of  cases,  and  the  second  to  another  and  distinct  dass ;  and  that 
inasmudi  as  there  is  no  express  repeal  of  the  former  section^ 
there  can  be  no  repeal  wrou^t  out  by  implication,  under  the 
weQ  understood  rules  of  construction  by  which  such  implicah 
tions  are  governed  All  this  may  be  conceded,  but  it  would  not 
follow  that  Bruzao  was  entitled  to  be  discharged,  as  the  argu- 
ment for  the  appellant  seems  to  assume.  On  the  contrary,  the 
only  direct  result  that  could  be  claimed  would  be  that  section  368 
of  the  Act  of  1851  is  still  in  force. 

This  brings  us  to  the  only  question  which  the  case  presenta, 
viz:  Was  Bruxzo  entitled  to  be  discharged,  under  section  368 
of  the  Act  last  mentioned  ¥ 

The  sedicfn  contempliites  the  case  of  a  joint  indictment  of 
two  or  more  persons,  a  joint  trial  under  tiie  indictment,  and 
an  applieation  by  the  District  Attorney  to  the  Court  for  the 
discharge  of  one  of  the  defendants  before  he  has  gjone  into 
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hifi  defence.  On  the  happening  of  thepe  contingencies  the  Oourt 
is.  authorized,  and,  it  may  be,  beeom^  bound,  to  discharge  the 
particular  defendant  from  the  indictment,  ^'that  he  may  be 
thereafter  a  witness  for  the  people.*'  The  foregoing  series  of 
facts  and  occurrences  being  found  or  given,  the  section  in  qued- 
tion  dictates  the  rule  of  judicial  conduct  Should  the  Ck)urt, 
in  obedience  to  the  rule,  discharge  the  prisoner,  the  discharge 
would  be  an  acquittal  in  legal  effect,  and  bar  another  prosecu** 
tion.     (Wood's  Dig.  298,  Sec.  370.) 

From  the  moment  of  a  discharge  so  secured,  the  party  be- 
comes a  stranger  to  the  proceedings,  and  cannot  only  be  called, 
but,  on  general  principles,  can  be  compelled  to  take  the  stand 
as  a  witness  for  the  people  against  the  remaining  defendant  or 
defendants;  and  being  no  longer  on  trial  or  liable  to  future 
indictment,  he  may  be  compelled  to  criminate  himself.  So 
much  as  to  the  scope  and  uses  of  section  868.  It  is  merely  a 
law  unto  itself.  It  dictates  a  rule  governing  the  case  which  it 
creates  or  recites,  and  it  does  no  mora 

Now,  the  record  before  us  does  not  find  the  series  of  Em- 
phatic particulars  upon  which  the  duty  and  power  of  the 
Court  to  discharge  is,  by  the  section,  made  implicitly  to 
depend.  It  is  true  that  some  of  them  are  found  in  the  record, 
but  it  is  equally  true  that  others  of  them  are  not  The 
record  not  only  fails  to  show  an  application  to  the  Court 
by  the  District  Attorney,  but,  .on  the  contrary,  it  shows  affirm- 
atively that  he  persistently  refused  to  make  such  application 
whenever  requested  so  to  do  by  Bruzzo's  counsel.  True,  the 
record  shows  that  when  the  testimony  of  Bruzzo  waft  com- 
pleted, his  counsel,  in  pursuance  of  notice  given  by  him 
hoforp  Unizzo  took  the  stand,  moved  for  his  discharge;  but 
It  cannot,  in  our  judgment,  be  successfully  contended  that 
an  application  by  the  counsel  of  the  prisoner,  particularly  when 
made  after  his  client's  testimony  had  been  given,  was  Hie 
legal  equival^it  of  a  like  motion  by  the  attorney  for  the 
people,  made  before  the  testimony  had  been  oonunenced.  In 
other   words,   the   District   Attorney   and  die   oounsel   of   a 
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defendant  have  not,  under  section  368,  conoirrent  power  to 
make  the  application  to  diachaxge.  Should  the  doctrine  of 
concurrent  power  paas  for  law,  it  ia  apparent  that  the  rule  in 
its  practical  workings  would  be  attended  with  yery  anomalous 
results. 

But,  again:  Bru22o  waa  not  compeUed  to  take  the 
stand.  The  District  Attorney  called  on  him,  and  to  the  call  no 
objection  waa  taken  by  Bruzzo.  Instead  of  an  objection  ad- 
dressed to  the  Cotirt,  followed  by  a  judicial  mling,  the 
counsel  of  Bruzzo  limits  himself  to  a  request  addressed 
to  the  District  Attorney,  that  he  (the  attorney)  should  make 
an  application  to  the  Court  for  Bruzzo's  discharge,  and  on 
the  refusal  of  the  District  Attorney  to  comply  with  the 
request,  counsel  merely  superadded  a  verbal  notice  of  mo- 
tion to  discharge,  to  be  made  by  him  when  Bruzso'a  tes- 
timony should  be  concluded;  and  thereupon  Bruzzo,  solic- 
ited indeed,  but  certainly  not  compelled  by  the  '^c^"  of 
the  attorney  for  the  prosecution,  took  the  stand  without 
demur.  Throughoat  this  entire  scene  the  Oourt  wm  silent, 
making  no  decision,  and  expressing  no  opinion.  That 
Bruzzo  went  from  die  dodc  to  the  witness  stand  vol- 
nntarily  is  beyond  controversy.  Being  upon  the  stand,  he 
was  sworn  in  the  first  instance  to  testify  in  the  People  v. 
Lecari  tmd  Pizzano;  and  on  objection  by  his  counsel  that  the 
oath  was  improper  and  valueless,  for  the  reason  that  there  waa 
BO  such  case  pending,  the  Oourt  made  its  first  rulifig,  sustain- 
ing the  objection.  Thereupon  and  without  any  objection  by 
counsel,  or  any  ruling  or  intimation  from  the  Court,  and 
without  any  manifestation  of  unwillingness  on  the  part 
of  Bruzzo,  he  was  sworn  generally  in  the  case  as  made  in 
the  indictment  As  Bruzzo  did  not  take  this  otth  by  judicial 
direction,  and  as  he  was  not  misled  by  any  suggestion  from 
the  bench  as  to  his  duty  in  the  matter  of  taking  it,  and 
as  he  must  be  presumed  to  have  known  hia  legal  rights^  in 
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hold  that  he  took  the  oath  yoluntarily  and  mthout  mi 
ipprehension.  After  the  oath  had  been  thus  aooepted  I 
Btuzzo,  the  Court  instructed  him,  at  the  instance  of  tl 
District  Attorney,  that  ''he  need  noi  saj  anything 
criminate  himself,  and  that  if  he  did  it  would  be  pure 
voluntaxy  on  his  part''  This  instruction^  in  effect,  limit* 
the  obligation  of  the  oath  by  judicial  interpretation,  so 
to  relieve  Bruzzo  from  the  necessity  of  self-aocusation,  leavii 
him,  indeed,  without  motive  for  disclo»ng  his  own  particip 
tion  in  the  allied  murder  other  than  the  relief  which  gui 
always  finds  in  confession,  and  the  hope  that  if  the  convicti< 
of  the  other  defendants  should  be  secured  by  his  testimony,  ] 
could  rely  up<m  that  fact  as  a  ground  of  pardon  in  the  eve 
of  his  own  conviction.  But  Bruzzo,  apparently  dissatisfit 
with  the  exemption  so  extended  to  him,  objected  to  the  exem 
tion^  through  his  counsel,  and  thus  insisted  in  effect  that  tl 
exemption  should  be  canceled  or  recalled.  The  Court, 
his  instance,  withdrew  the  instruction,  or  rather  recalls 
the  lawful  and  htmiane  monition  that  it  had  given  hij 
''telling  him  that  he  must  answer  all  questions  in  r^ga 
to  the  matter;  holding  that  the  law  did  not  provide  that  ti 
witness  should  not  answer  questions  criminating  himself,  h 
only  that  his  testimony  should  not  be  used  against  himself 
Admitting  that,  disassociated  from  the  context  of  faci 
this  instruction  would  be  erroneous,  still,  when  considered 
connet^tion  with  the  events  that  inmiediatdy  preceded  it,  i 
hold  that  it  was  an  instruction  given  in  effect  at  Bruzzo's  i 
licitation.  When  he  objected  to  the  instruction  "that  ] 
need  not  criminate  himself,"  he  virtually  requested  the  Goti 
to  give  the  opposite  exposition  of  the  oath  he  had  voluntari 
taken.  Should  it  be  admitted  that  the  instruction  was  n 
only  erroneous,  but  also  that  the  error  is  now  before 
.  for  review,  it  would  furnish  no  reason  why  Bruzzo  should 
finally  discharged,  but  a  reason  simply  why  a  new  trial  shou 
be  awarded*    But  no  ezoeption  was  in  fad  taken  to  the  i 
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structdon  on  Bmzzo^s  behalf,  and  therefore  the  jurisdiction  in 
error  does  not  attach. 

We  add,  that  the  case  at  bar  not  only  does  not  fall  within 
the  Act  of  1851y  but  is,  in  our  judgment,  equally  foreign  to 
the  Act  of  1855.  It  differs  from  the  cases  for  which  these 
Acts  respectively  provide,  and  in  governing  particulars.  The 
record  shows  a  case  of  joint  indictment;  joint  trial;  a  request 
or  call  by  the  Prosecuting  Attorney  for  one  of  the  defend- 
ants for  the  purpose  of  examining  him  against  the  other  two ; 
he  takes  the  stand  voluntarily  in  answer  to  the  call;  he 
invites  and  without  objection  takes  the  oath  in  its  most 
comprdiensive  form,  and,  under  instructions  which  he  has 
previously  solicited,  and  to  which  he  takes  no  exception  ^en 
given,  criminates  his  associates  and  himself;  and  on  these 
antecedents  the  counsel  of  the  witness,  in  pursuance  of  a 
notice  previously  given,  moves  the  Court  not  merely  to  dis- 
charge the  witness  from  the  particular  prosecution,  but  to 
finally  acquit  him,  in  effect,  of  the  crime  alleged  against  him. 
Power  in  the  Judiciary  to  grant  such  a  motion  under  such 
circumstances  will  be  looked  for  in  vain  under  any  provision 
of  our  criminal  code,  and  as  vainly  in  the  rules  of  the  com- 
mon law.  An  acquittal  under  such  circomstanoes  wtyold  be 
a  species  of  judicial  pardcm,  rescuing  the  prisoner  on  his  own 
motion,  and  against  the  express  or  virtual  protest  of  tiie  €kFv- 
emment,  from  a  conviction  made  morally  certain  by  evidence 
previously  adduced. 

The  results  are  as  follows:  First —  The  Court  has  no  power 
to  discharge  Bruzzo  at  common  law,  nor  under  the  Act  of 
1851,  on  the  motion  of  his  own  counsel.  Second  —  Admit- 
ting that,  on  the  facts  of  this  case,  the  Court  had  no  power 
to  compel  Bruzzo  to  take  the  stand  as  a  witness,  yet  tiie 
record  shows  that  Bmzzo  was  not  subjected  to  such  compul- 
sion; and  if  the  converse  should  be  held  to  appear,  still,  as 
no  exception  was  taken,  we  cannot  review  the  error* 

The  judgment  is  affirmed. 
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FEANCIS  EOWLAND  v.  GUSTAVTJS  KRETENHi 
GEN,  LOUIS  LEUDEN,  PATRICK  BRODERICE 
and  JACOB  RICH,  and  GUSTAVUS  KREYENHi! 
GENt?.  FRANCIS  ROWLAND,  W.  M.  BTJRGOYNI 
JOHN  V.  PLUME,  AMIDEE  PASTARE,  THERESl 
GEONNI,  FERDINAND  CERESA,  cmd  ROPER' 
MILLS. 

DtSMissAL  or  ATTBaL— •Sffbct  or. — A  dlimlflMd  of  an  appeal  hf  t\ 
Suprema  Court  is,  In  legal  eflPeet,  an  aflSrmance  of  the  judgment  of  the  Con 
helow,  aa  conclusiye  and  binding  upon  the  partlea  and  the  Court  as  a  dire 
judgment  of  afllrmance,  unlees  the  appellant  obtains  an  order  setting  asU 
the  dlsmlsial  and  reinstating  his  appeal  before  the  adjournment  of  the  ten 

Rnif iTTiTUB  —  Bftbct  or  IssuANCB. — ^When  a  remittitur  has  been  duly  ai 
regularly  issued  from  the  Supreme  Court,  and  filed  In  the  Court  below,  si 
all  the  proceedings  have  been  regular,  the  Supreme  Court  loses  all  jurisdi 
tlon  oTer  tkt  case,  and  from  that  time  can  ezt rclse  no  further  eontroL 

ViAUD  IN  Pbocobino  DISMISSAL  ov  AppBAX^ — If,  howsTer,  any  fraud  or  li 
post  tlon  has  been  practiced  upon  the  Court  or  the  opposite  party  by  t1 
party  procuring  the  dismissal,  or  the  order  of  dismissal  has  been  improi 
dently  granted  upon  a  false  suggestion,  or  nnder  a  mistake  as  tx>  the  fae 
9t  the  case,  the  appellate  Court  will  recall  the  remittitur  and  stay  procee 
tngs  In  the  Court  below,  and  assert  Its  jurisdiction  tren  after  the  adjoor 
ment  of  the  term,  upon  the  ground  that  its  jurisdiction  cannot  be  dlvesti 
by  an  trrsgnlar  er  an  ImprorldeBt  order,  and  that  the  order  Is  a  onllity. 

Appbai«  from  the  District  Courty  Fourth  Judicial  Distric 
Citj  and  County  of  San  Francisco. 

On  the  10th  day  of  October,  1863,  the  following  certificate 
were  filed  in  the  Supreme  Court: 

"In  the  District  Court  of  the  Fourth  Judicial  District,  i 
and  for  the  City  aiid  County  of  San  Francisco,  and  State  < 
California. 

"FeAHOIS  BoWUUfB  V.  GtJBTAVUS  ElUmifHAGfelf  et  oL 

"I,  William  Loewy,  Clerk  of  said  Court,  do  herehy  e& 
tify,  that  the  judgment  in  this  action  was  rendered  on  tl 
I7f.h  day  of  September,  1862,  in  favor  of  the  plaintiffs,  fc 
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the  poistssion  of  real  estate  described  in  the  complaint^  with 
(2,132.10  damages  and  costs;  that  a  motion  for  a  new  trial 
was  made  on  the  21at  of  November^  1862,  and  on  the  27th  of 
April,  1863,  the  same  was  denied  by  the  Court;  that  on  the  3d 
of  Jmie,  1863,  an  appeal  was  perfected  herein  by  the  defend- 
ants; that  no  stat^nent  on  appeal  has  been  filed ;  that  no  tran- 
script of  the  record  has  been  made  out;  that  the  attorney  for 
the  appellants  requested  said  transcript  on  the  9th  of  June, 
1863;  that  the  fees  therefor  have  not  been  paid  or  tendered, 
and  the  same  has  not  been  made. 

^'In  witness  whereof,  I  have  hereunto  set  my  hand  and  the 
•sal  of  tihe  said  Court,  this  9th  day  of  October,  1868. 

"  Wm.  LoEWY,  Clerk, 
••Per  Jambs  E.  Asohoom,  D.  C.** 

*  In  die  District  Court  of  the  Fourth  Judicial  District,  in 
and  for  the  City  and  County  of  San  Francisco,  and  State  of 
California. 

••GuaTATDB  EjtXTSiruAOXif  V.  Fkanois  Eowlanb  et  al, 

**I,  William  Loewy,  Clerk  of  said  Conrt^  do  hereby  cer- 
tify, that  the  judgment  in  this  action  was  rendered  on  the 
15th  day  of  September,  1862,  against  said  Kreyenhagen  and 
in  favor  of  said  Rowland,  dismtssins:  the  complnint,  and  for 
the  costs;  that  a  motion  for  a  new  trial  was  made  herein  on 
tfie  21st  of  November,  1862,  and  on  the  27th  of  April,  1863, 
the  same  was  denied  by  the  Court;  that  an  appeal  herein 
was  perfected  by  the  plaintiff  on  the  3d  of  June,  1863;  that 
no  statement  has  been  filed  on  appeal;  that  no  transcript  of 
the  record  has  been  made  out;  that  the  attorney  for  the  appel- 
lant requested  said  transcript  on  the  9th  of  June,  1863 ;  that 
Ae  fees  therefor  have  not  been  paid  or  tendered,  and  the  same 
has  not  been  made. 
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^^  In  witmesB  whereof  I  have  hereunto  aet  my  hmd  and  th 
seal  of  the  aaid  Conrt^  thk  »th  day  of  October,  1863. 

"  Wm.  Loewy.  Qerk, 
**Per  Jamss  E.  Asohoom,  D,  a'' 

Upon  these  certificates  the  apj^eals  were  dismissed*  The  aj 
pellants  made  no  motion  to  reinstate  the  cases  on  the  calends 
during  the  October  term,  nor  on  the  first  Tuesday  in  Novembe; 
as  they  were  allowed  to  do  by  the  order  made  at  the  dose  of  th 
October  term. 

The  remittiturs  were  regularly  issued  in  aooordanoe  witii  tL 
22d  rule  of  the  Court 

The  following  is  the  order  made  by  Mr.  Justice  Gbockb 
and  Mr.  Justice  Koston,  in  San  Francisco: 

^  In  the  Supreme  Court  of  the  State  of  California. 

^Ebanoui  BowukKD  V.  GusTAVus  KnKTBNHAnna; 

**  OusTAVUB  Ebxyibnhaosh  V.  FEAjfois  Rowijom. 

''On  reading  and  filing  the  affidavits  of  Herman  Michel 
George  E.  Whitney,  Benj.  S,  Brooks,  Wm.  Loewy,  Wm.  I 
Satterlee,  and  L.  J.  Lee,  and  on  motion  of  B.  S.  Brook 
Esq.,  of  counsel  for  the  appellants,  it  is  ordered  that  tL 
Clerk  of  the  Fourth  District  Court  return  to  the  Clerk  c 
this  Court  the  remittiturs  or  certified  copies  of  the  orders  her 
tofore  made,  dismissing  the  appeals  in  these  two  cases 
and  it  is  further  ordered,  that  the  attorneys  of  the  respon< 
ents  show  cause  before  the  Supreme  Court  of  the  State  c 
California,  at  the  Court-room  thereof,  in  Sacramento,  on  tk 
29th  day  of  December,  1863,  at  11  o'clock  a.  m.,  or  as  soo 
thereafter  as  counsel  can  be  heard,  why  the  said  orders  shod 
not  be  vacated,  and  the  said  causes  reinstated  and  place 
upon  the  calendar  of  said  Court,  on  the  ground  that  the  sai 
orders  were  obtained  upon  false  suggestion  and  mistake,  an 
were  improvidently  granted,  and  on  the  ground  of  the  merii 
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set  forth  in  said  affidavits;  or  why  sjuh  other  or  further  order 
shotild  not  be  made  as  to  this  Court  shall  seem  meet;  and  in 
ihe  meanwhile  let  all  proceedings  be  stayed. 

**  CsooKsx,  J,, 
"NOBTOW,  J/'. 

The  other  faets  are  stated  in  the  opinion  of  the  Court 

BrooJcB  <f  WhUney,  icft  Appellant. 

It  never  has  been  decided  by  any  appellate  Court  that  the 
appellate  Court  had  not  power  to  reinstate  an  appeal  which 
had  been  dismissed  for  want  of  filing  the  return  or  transcript 
in  due  season.  (Waiers  v.  Trwoera,  8  Johnson,  566;  Oham- 
berUdn  v.  Fitch,  2  Cowen,  248 ;  Wynn  v.  Wyatt,  11  Leigh,  584 ; 
Knight  v.  Bean,  1  Appleton,  259 ;  Reynolds  v.  Stansbury,  20 
Ohio,  844;  Scott  v,  Scott,  6  Mich.  106 ;  Rochester  v.  Roberts,  5 
Post  K  H.  495 ;  Holrefibach  v.  Martin,  28  Geo.  78 ;  King  v. 
Hampton,  8  Haywood,  60;  Thornton  v.  Oerbyn,  8  Cal  832;  / 

Crocker  v.  West,  4  Munf.  299 ;  Craigen  v.  Thorn,  8  BL  &  M. 
269 ;  AUen  ▼.  Joice,  8  Halst  135.)  S 

And  note  the  distinction  between  an  order  of  dismissal  and 
a  judgment  (Lightstone  v.  Laurencel,  2  CaL  106 ;  Slack  v. 
Edwards,  id.  162 ;  Height  v.  Oay,  8  Cal.  300;  Swain  v.  Naglee, 
19  CaL  127;  Norriega  v.  Knight,  20  Cal.  172;  Real  Estate 
B'k  V.  Rizzel,  4  Pike,  189 ;  Oilmore  v.  Brenham,  4  La.  Ann. 
414;  Purgerson  v.  Rays,  1  N.  J.  431;  Culvert  v.  Walker,  3 
Texas,  14;  Haamon  v.  T^e  Staie,  9  Gill.  440;  Marysville  v. 
Buchaman,  8  Cal.  214;  McMillan  v.  Richards,  12  CaL  467.) 

Edward  Tompkins,  for  Respondent 

This  Court  has  lost  all  jurisdiction.  The  appeal  was  regu- 
larly dismissed  pursuant  to  rules  three  and  four  of  this  Court. 
The  certificate  of  the  Clerk  corresponded  with  the  rule  pre- 
eisefy,  and  no  applicatioo  was  made  to  restore  the  appeal 
during  ihe  same  term.  By  statute,  the  term  continued,  or 
mi^t  do  so^  until  the  fourth  Saturday  after  its  commence- 
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ment  on  the  first  Monday  of  October.  (See  Act  concemin 
the  Courts  of  Justice,  etc ;  Bancroft's  Practice  Act,  page  54£ 
§  9;  Wood's  Digest,  page  148,  §  9.)  This  motion  waa  nc 
made  until  the  29th  of  December,  two  months  after  the  ten 
had  ended. 

The  filing  of  the  remittitur  in  the  Court  below  transferre 
the  cause  back  to  that  Court,  and  this  Court  had  as  muc 
power  over  any  other  cause  pending  there,  as  over  this  oni 
If  two  Justices  of  this  Court,  absent  from  Sacramento,  wher 
the  law  requires  this  Court  to  hold  its  terms,  may  make  a 
ex  parte  order  staying  proceedings  in  any  cause  in  the  Fourt; 
District  Court,  they  may  in  every  cause.  If  by  an  order  t 
the  Clerk  of  that  Court,  they  may,  without  any  concurrenc 
or  action  of  that  Court.,  divest  it  of  its  jurisdiction  over  a: 
action  that  is  pending  before  it,  or  in  which  it  has  entere 
judgment,  and  issued  process  to  enforce  it,  in  any  case,  the; 
may  in  every  case,  and  instead  of  an  appellate  Court,  it  hi 
comes  a  Court  of  summary  and  general  jurisdiction,  o 
rather,  the  Justices  thereof  become  vested  with  a  migrator 
and  arbitrary  power  greater  than  has  ever  been  claimed  by  th 
Court  itself. 

That  an  appellate  Court  has  no  jurisdiction  over  acdon 
except  while  they  are  in  it,  would  seem  to  be  too  dear  to  requir 
an  authority.  The  cases  are  numerous.  (Blanc  v.  Boumuui 
22  Cal.  23 ;  Leeee  v.  Clark,  20  Cal.  387 ;  MaHin  v.  Wilson, 
Comstock,  240;  Delaplaine  ▼.  Bergen,  7  Hill,  591;  Ijegg  ^ 
OverbaiLgh,  4  Wendell,  188 ;  Broivden  v.  McArthur,  7  Whei 
ton,  58.) 

By  the  Court,  Sandbbsok,  O.  J* 


On  (hi©  8d  day  of  June,  1868,  appeals  were  talren  rn  fliei 
actions  from  the  Fourth  District  Court  On  Saturday  of  th 
first  week  of  the  following  October  term  of  this  Court,  th 
transcripts  not  having  been  filed,  tfie  appeals  were  dismisae 
upon  the  certificate  of  the  Clerk  of  the  Fourth  Distric 
Court  that  the  fees  for  makix^  «p  Hie  transcripts  had  nc 
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been  paid  or  tendeTed,  and  the  transcripts  had  not  been 
delivered  to  appellant's  attorney.  As  this  Court  was  abont 
to  adjourn,  an  order  was  made  and  published  that  motiooB 
to  reinstate  cases  dismissed,  pursuant  to  the  third  and  fourth 
roles  of  the  C6urt,  might. be  made  on  the  first  Tuesday  in 
November  following,  and  directing  that  remittiturs,  in  such 
cases,  should  not  issue  until  after  that  time.  About  the  last 
of  November  the  remittiturs  in  the  two  cases  under  con- 
sideration were  issued,  and  filed  in  the  Court  below,  and 
judgments  were  entered  thereon  and  executions  issued.  Ola 
the  20th  day  of  December  following,  Mr,  Justice  OoAer 
and  Mr.  Justice  Norton,  being  in  San  Francisco,  signed 
an  order  directing  the  derk  of  the  Fourth  District  Court 
to  return  the  remittiturs  to  the  Clerk  of  this  Coart|  and 
farther  directing  the  attorney  for  respondent  to  show  cause 
before  this  Court,  at  a  time  therein  designated,  why  the 
orders  dismissing  the  appeals  should  not  be  vacated,  and 
the  cases  reinstated   and  placed  upon  the  calendar  of  this  ^ 

Court,  on  the  ground  that  said  orders  were  obtained  upon 
false  suggestion  and  mistake,  and  were  improvidently 
granted;  and  further  directing  that  all  proceedings  in  the 
Court  below  be  stayed  until  the  farther  order  of  the  Court, 
At  the  hearing  the  late  Supreme  Court  vacated  the  orders  of 
dismissal,  and  reinstated  the  appeals.  A  petition  for  a  rehear- 
ing was  filed,  which  was  granted  by  the  present  Court,  and  has 
been  had. 

The  third  rule  of  this  Court  provides,  that  if  the  transcript 
be  not  filed  within  the  time  prescribed  by  the  second  rule, 
the  appeal  may  be  dismissed,  ex  parte,  during  the  first  week 
of  the  term,  and  that  such  dismissal  shall  be  final  and  a  bar 
to  any  other  appeal  in  the  same  case,  unless  the  appeal  be 
restored  during  the  same  term  upon  good  cause  shown,  and 
upon  notice  to  the  opposite  party. 

Under  thia  rale  a  dismiMaly  in  legal  effect,  taiust  be  held 
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to  be  a  judgment  of  affirmance,  which  becomee  final  npo^ 
the  failure  of  the  appellant  to  obtain  an  order  setting  i 
aside,  and  reinstating  his  appeal,  before  the  adjournment  o 
the  term.  Unless  a  final  judgment,  it  could  not  be  held,  a 
expressly  provided  in  the  rule,  to  be  a  bar  to  any  other  appes 
in  the  same  case.  Therefore,  the  power  of  the  Court  ove 
such  an  order  cannot  be  greater  than  its  power  over  othe 
judgments  which  are,  in  form,  judgments  of  affirmance  o 
reversal. 

After  adjournment  the  orders  of  dismissal  are  placed  in  th 
same  category  as  other  judgments,  and  are  equally  condlusiv 
and  binding  upon  the  parties  and  the  Court,  and  can  b 
vacated  only  upon  like  principles.  Such  being  the  case,  w 
have  only  to  determine  whether,  after  the  adjournment  o 
the  term  and  the  going  down  of  the  remittitur,  this  Com 
has  any  further  jurisdiction  over  its  judgments,  and  if  s( 
upon  what  grounds  it  rests  and  under  what  circumstances  i 
will  be  exercised.  In  Orogtm  v.  Buckle ,  1  Cal.  193,  the  gei 
eral  rule  was  laid  down  that  this  Court  loses  jurisdiction  o 
the  cause  when  the  remittitur  has  been  sent  to  and  filed  i: 
the  Court  below;  but  that  its  control  over  the  cause  does  nc 
cease  until  that  has  been  done.  In  that  case  the  remittitu 
had  been  sent  to  the  Court  below  after  a  rehearing  had  bee 
granted,  and  the  Court  held  that  it  had  been  improperly  seni 
and,  therefore,  could  not  supersede  the  order  granting  a  reheai 
ing.  The  rule  in  this  case  was  afterwards  affirmed  in  Matee 
V.  Brown,  1  Cal.  281.  So  in  Leese  v.  CUurh,  20  Cal.  38'; 
it  was  held  that  this  Court  has  no  appellate  jurisdiction  ove 
its  own  judgments,  and  cannot  review  or  modify  them  afte 
the  case  has  once  passed  from  its  control  by  the  issuing  an 
filing  of  the  remittitiir  in  the  Court  bdow. 

The  same  doctrine  was  held  in  Blanc  v.  Bowman  el  ci 
22  Cal.  23,  in  which  case  Mr.  Justice  Crocker  cites  and  approve 
aU  the  cases  now  refetrred  ta 

In  Martin  v.  Wilson,  1  Comstock,  240,  a  motion  was  mad 
to  open  a  judgment  of  affirmance,  tendered  at  Ae  piewun 
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term  of  the  CSoiirt,  and  affidavitg  exoosing  the  default  were 
read  in  support  of  the  motion;  but  it  appearing  that  the 
remittitur  had  been  sent  to  and  filed  in  the  Court  below,  the 
Court  held  that  it  had  lost  jurisdictioii,  and  denied  the  motion 
upon  that  ground. 

In  Delaplaine  et  oZ.  v.  Bergen,  7  Hill,  691,  a  like  motion  waa 
made,  and  affidavits,  showing  merits,  and  that  the  writ  of 
error  was  brought  and  prosecuted  in  good  faith,  were  read 
in  support  of  the  motion,  yet,  it  appearing  that  the  default 
was  regular,  the  motion  waa  denied. 

It  is  apparent  frcMtn  these  authorities  (and  many  others  of 
like  import  which  might  be  cited)  that,  as  a  general  rule^ 
this  Court  cannot  exercise  any  jurisdiction  over  a  cause  in 
which  the  remittitur  has  been  issued  by  its  order  and  filed  in 
the  Court  below.  The  office  of  the  remittitur  ia  to  return 
the  proceedings  which  have  been  brought  up  by  the  appeal 
to  the  Court  below,  and  when  the  remittitur  has  been  duly 
filed,  the  proceedings  from  that  time   are  pending  in   that  /I 

Court,  and  not  in  this;  and,  in  regard  to  them,  it  is  not 
competent  for  this  Court  to  make  any  further  order. 

But  this  general  rule  rests  upon  the  supposition  that  all 
the  proceedings  have  been  regular,  and  that  no  fraud  or 
imposition  has  been  practiced  upon  the  Court  or  the  oppo- 
site party;  for  if  it  appears  that  such  has  been  the  case,  the 
appellate  Court  will  anert  its  jurisdiction  and  recall  the 
case.  Against  an  order  or  judgment  improvidently  granted, 
upon  a  false  suggestion,  or  under  a  mistake  as  to  the  facts 
of  the  case,  this  Court  will  afford  relief  after  the  adjourn- 
ment of  the  term;  and  will,  if  necessary,  recall  a  remittitur 
and  stay  proceedings  in  the  Court  below.  This  is  not  done, 
however,  npon  the  principle  of  resnmption  of  jurisdiction, 
hnt  upon  the  ground  that  the  jurisdiction  of  the  Court  can- 
not be  divested  by  an  irregular  or  improvident  order.  In 
contemplation  of  law,  an  order  obtained  upon  a  false  sugges- 
tion is  not  the  order  of  the  Court,  and  may  be  treated  as  a 
nullity.     Ji,  under  color  of  such  an  order,  the  proceedings 
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have  in  part  found  their  way  back  to  the  Court  below,  yet  i 
law  they  are  considered  as  still  pending  in  the  appellate  Com 
and  that  Court  inay  take  such  steps  as  may  be  necessary 
make  the  fact  and  law  agree. 

These  views  are  fully  sustained  by  the  numerous  authoriti 
4nted  on  the  argument  by  counsel  for  appellant. 

In  all  of  those  cases,  where  the  order  or  judgment  w 
yacated,  and  the  appeal  reinstated,  the  reason  assigned  1 
tile  Court  for  its  action  is,  that  the  order  or  judgment  hf 
been  irregularly  made;  that  is,  made  upon  a  false  su<;;gestio 
or  under  a  mistake  as  to  the  facts  of  the  case.  The  vie\ 
here  expressed  seem  also  to  have  been  entertained  by  conns 
for  appellant  when  he  drew  the  order  directing  the  respon 
ent  to  show  cause  why  the  order  of  dismissal  should  not  1 
vacated,  and  the  cases  reinstated;  for  he  asks  that  the  orde 
may  be  set  aside  on  the  ground  that  they  were  obtained  upc 
false  suggesti(m  and  mistake,  and  were  improvidently  grante 

Voluminous  affidavits  in  support  of  and  in  opposition  to  tl 
moticm  are  presented.  We  deem  it  unnecessary  to  discu 
them  for  the  purpose  of  showing  the  process  by  which  we  ha^ 
arrived  at  a  conclusion  upon  them  adverse  to  the  appellant. 
is  sufficient  to  say  that  we  are  satisfied  that  ihe  orders  di 
missing  the  appeals  in  these  cases  were  not  irregularly  < 
improvidently  granted. 

Fr(Mn  what  has  been  said,  it  follows  that  the  order  reeaj 
ing  the  remittitur,  and  staying  proceedings  in  the  Court  belo^ 
must  be  vacated,  and  the  motion  to  set  aside  the  orders  < 
dismissal  and  reinstate  the  appeals,  denied* 

Ordered  accordingly. 

Mr.  Jnstioe  Sawtxe  eo^resaed  no  ppinioii. 


# 
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THE  PEOPLE  V.  F.  ItlER,  J,  T.  MTER,  ahd  JOHN 

STUBER 

Sun  FOB  Taxis  —  JnmiSDicnoN  of. — ^An  aetfon  brought  under  tiM  Bctwim 
Act  of  1861,  to  recover  judgment  for  unpaid  taxes,  la  not  a  case  In  equity, 
but  an  action  at  law;  and  where  the  amount  la  leai  than  three  hundred 
doUara  the  IMatrlet  Court  haa  no  jnrlsdieUon. 

Tax  Suit  —  In  Bquitt. — If,  however,  the  action  la  brought  under  the  pro- 
Tislona  of  the  Act  of  May  12th,  1862,  It  la  a  case  In  equlty>  and  the  District 
Court  haa  jurladlctloii,  although  the  amount  claimed  is  less  tlmit  three 
hundred  dollars. 

Inxa  voa  Taxis  — acts  or  1891  ahp  I862.r-The  Acta  of  1861  and  186$ 
prescribe  the  same  form  of  complaint,  but  the  Act  of  1861  contemplates  a 
mere  money  Judgment,  while  the  Act  of  1862  authorises  a  judgment  fore- 
doslag  a  Uen  for  taxes,  with  as  order  of  sale,  etc.,  so  that  the  character 
of  the  action*  whether  It  la  a  case  In  equity  or  at  law,  will  be  determined  by 
the  prayer  of  the  complaint.  If  the  prayer  of  the  complaint  Is  for  a  money 
judgment,  the  Dtetrlet  Court  will  not  have  jurisdiction  where  the  amount 
daiaed  la  lesa  than  three  hundred  doUara;  but  if  tfaa  prayer  la. for  the 
floreclosnre  of  a  lien,  order  of  sale,  eta.,  tha  Dislrlot  Comrt  baa  jurisdiction, 
Ngardlesa  of  the  amount  claimed. 

fixas  —  JuBiSDicnoN  ov  Jusncss  or  vhs  Psacs. — ^If,  In  an  action  to  re-  /i 

asf«  a  moaef  jodgmaat  for  unpaid  taxea,  oommeooed  in  a  Juatlee*a  Court, 
■n  answer  la  tUed  whieh  pqts  In  laans  the  Isgsllty  itf  a  las,  the  Juatioe  of 
the  Peace  la  ouated  of  hia  jurisdiction. 

Appisai.  from  the  District  Court,  Sixth  Judicial  District, 
Sacramento  Counly. 

This  adioH  was  commenced  on  the  8th  day  of  Januaiy, 
1864^  The  following  is  a  copy  of  the  prayer  of  the  com- 
plaint: 

^'Wherefore  said  plaintiffs  pray  judgmeaat  against  the 
jaid  persons  defendants  herein,  for  the  sum  of  $65.60,  and 
for  damages  and  costs,  i|nd  separate  jud^^n^ent  against  the 
said  Teal  estate  land  improvements  for  $65.60,  and  the  dam« 
ages  and  costs  aforesaid,  and  that  the  said  lien  he  enforced, 
and  that  the  said  real  estate  and  improvements  be  sold  to 
satisfy  sneh  separate  judgEuent,  and  that  the  interest  and 
daim  of  each  person  aforesaid,  def^idant  herein,  and  all 
persons  claiming  any  interest  in  said  real  estate  or  improve* 
ments,  he  forever  iMurred  and  f orecloeed.'' 


^ 
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The  other  facts  are  stated  in  the  opinion  of  the  CTourU 

Robert  Bobertson,  for  Appellant. 

No  brief  on  filo. 

W.  W.  Upton,  District  Attorney,  for  Respondent. 

This  is  an  action  to  foreclose  a  lien  for  taxes  levied  on  tl 
real  estate  described  in  the  complaint  in  the  year  1862,  fc 
State  and  county  purposes,  under  the  General  Revenue  Lav 
(Statutes  1861,  page  419.) 

The  statute  last  cited  makes  the  tax  a  lien  upon  the  pro] 
erty  assessed,  (§3,)  and  directs  that  an  action  be  commence 
to  foreclose  the  lien,  giving  the  form  of  the  oomplaint,  an 
providing  for  a  decree  and  sale  of  the  premises  (§§3^  39,  40. 
The  proceeding  is  by  complaint  and  sxmmions,  and  the  pr< 
ceedings  in  the  action  are  governed  by  the  Civil  Fracti( 
Act,  except  as  to  the  form  of  tke  complaint,  and  some  ista 
utory  provisions  as  to  the  manner  of  the  sale  and  the  effei 
of  the  deed  (§450 

The  L^slature  of  1862  provided  that  a  summons  coi 
taining  a  description  of  the  premises  might  be  issued  and  1 
served  by  publication.  Under  the  late  organization  of  Cour 
in  this  State,  actions  were  brought  in  Justice's  Courts  and  i 
the  District  Court  to  ^orce  liens  of  this  character,  and  tl 
late  Supreme  Court  invariably  sustained  the  jurisdiction  < 
each  of  these  Courts,  it  then  not  being  a  material  questio 
whether  they  were  law  or  equity  cases.  {People  v.  Picck,  1 
Cal.  595 ;  MUls  v.  Tukey,  22  Cal.  373 ;  People  v.  Bains,  2 
Cal.  128;  People  v.  Todd,  28  CaL  181;  People  v.  Leet,  2 
Cal.  161;  Moss  v.  Mayo,  28  CaL  481.)  Under  the  preeei 
judiciary  system  it  becomes  material  whether  they  are  equil 
cases. 

It  seems  that,  except  for  the  purposes  of  discovery  and  a 
account,  the  ground  of  equity  jurisdiction  depends  upon  tl 
final  relief  sought    In  cases  of  accident,  mistake,  and  trus 
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the  real  ground  of  the  interposition  of  a  Oonrt  of  eqnity  if 
that  of  the  inability  of  a  Court  of  law  to  fumieh  an  adequate 
remedy. 

"A  foreclosure  is  not  within  the  province  of  remedies  at  law," 
(6  John.  Ch.  R.  248;  DimJcley  v.  Van  Burm,  8  ib.  330,)  and 
for  this  reason.  Judge  Story,  in  speaking  of  mortgage,  says: 
'*From  its. very  nature,  the  jurisdiction  over  it  belongs  pecu- 
liarly and  exclusively  to  Courts  of  equity.*'  (Story's  Eq.  Jur. 
485.)  The  rights  and  duties  of  the  parties  plaintiff  and  de- 
fendant in  this  case  differ  from  that  of  mor^gor  and  mort- 
gagee, vendor  and  vendee,  only  in  the  manner  of  the  creation  of 
the  right  sought  to  be  enforced 

When  an  equitable  right  ezists,  the  power  of  the  Court  to 
afford  a  remedy  does  not  depend  upon  the  origin  of  the 
right 

Equity  affords  relief  in  case  of  vendor's  lien,  although  the 
lien  and  the  vendor's  right  '^  stands  independent  of  any  such 
supposed  argument"  (Story's  Eq,  Jur.  1220.)  And  if  a 
devise  is  made  of  real  estate,  charged  with  the  payment  of  debts 
generally,  it  may  be  enforced  by  any  one  or  more  creditors,  al- 
thou^  there  is  no  privily  of  contract  between  him  and  them. 
(Ib.  1244.) 

These  liens,  as  well  as  that  of  a  mortgage,  can  be  enforced 
only  in  Court  of  equity.     (Ib.  1217») 

The  citizen,  as  a  member  of  the  body  politic,  holds  his  prop* 
erty,  and  has  it  and  his  person  protected,  upon  a  trust  that  he 
will  contribute  his  rateable  proportion  of  the  expense  of  such 
protection.  He,  like  the  vendee,  owns  the  property --— holds 
tfiefeeu 

At  least,  it  is  a  charge  upon  the  land,  and  the  enforcement  of 
it  is  a  ground  of  equity  jurisdiction.  "  A  Court  of  equity  holds 
pleas  of  all  debts,  incumbrances,  and  charges,  on  land,  that 
affect  it,  or  issue  thereout"    (8  Black.  Com.  489.) 

If  tills  is  an  equily  case,  it  can  no  more  be  dealt  with  by 
the  County  Court  than  by  that  of  a  Justice  of  the  Peace;  for 
by  the  Constitution  the  Disiriet  Court  has  jurisdiction  of  all 
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cases  in  equity.  And  if  it  were  a  proper  subject,  the  L^sla 
turti  has  not  conferred  the  jurisdiction. 

The  cases  of  Parsons  v.  Tuolumne  County  Water  Co.,  6.  Cal 
431,  Brock  v.  Bruice,  6  CaL  279,  McNeil  v.  Borland,  23  Cal 
144,  and  Van  Winkle  v.  Stow,  23  Gal.  467,  establish  the  pusi 
tion  that  even  when  the  Legislature  have  attempted  to  con 
fer  such  jurisdiction  —  if  there  is  a  remedy  by  action -r- if  b^ 
filing  a  complaint  and  issuing  summons,  the  ordinary  C'^urts 
either  of  law  or  equity,  can  afford  the  relief;  it  is  not  a  "  specia! 
ease  "  within  the  Constitution. 

These  actions  prooeed  upon  complaint  and  summons  undei 
the  ordinary  machinery  of  the  District  Court,  and  the  fact  tha 
the  statutes  (Laws  1862,  p.  520,  §§  1,  8)  ]provide'.  an  additiona 
summons,  to  issue  out  of  the  same  Court,  in  the  same 
case,  with  the  ordinary  one,  does  not  tend  to  make  it  a  specia 
case. 

In  Iowa,  Courts  of  equity  take  jurisdiotion  of  sales  of  lan( 
for  taxes,    (6  Clark,  179;  7  Clark,  612.) 

And  the  same  is  done  in  Arkansas.  (21  Howard,  S.  0.  B 
381.) 

E.  H.  Hartley,  also  for  Respond^it 

The  enforcement  of  taxes  is  a  proceeding  in  oquity  under  on: 
system. 

It  is  not  a  common  law  action,  because  the  oommen  lai^ 
Courts  can  only  give  jud^nent  for  the  plaintiff  or  defendant  ii 
general  terms.    (Story's  Eq.  Juris,  section  25,  p.  22.) 

And  because  in  equity  an  answer  is  under  oath,  and  generally 
not  at  law.     (Id.  section  31.) 

Statute  also  requires  an  answer  under  oath  in  tax  eases^ 

The  most  general  if  not  precise  deeeriptien  of  a  Court  a 
Equity,  in  the  English  and  American  sense  is,  that  it  has 
jurisdiotion  in  oases  of  rights  reoogaized  and  protected  by  th< 
municipal  jurisprudence,  -where  a  plain,  adequate,  and  com 
plete  remedy  cannot  be  hsA  in  Coorts  ^  eOQUMn  law.  (Stoiy'i 
Eq.  Juris,  section  33.) 
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lae  the  L^alatare  has  recognized  the  right  and 
tnedy  to  the  District  Court,  and  declared  that  the 
should  apply. 

ncement  of  the  collection  of  taxes  in  a  Court  of 
alogoufl  to  the  collection  of  tithes,  and  Courts  of 
ngland  exercise  extensive  jurisdiction  in  cases  of 
(Storffi  Eq.  Juris,  section  219;  2  Vesey,  565; 
L  148.) 

te  gives  a  general  lien  upon  property  for  taxes,  and 
he  District  Court  is  only  a  suit  in  rem.  to  enforce 
I  all  liens  and  the  enforcement  thereof  are  implied 
cognisable  by  Courts  of  equity.  (Story's  Juris- 
ctions  1215,  1216,  1231,  1250.) 

mxt,  SAWTXBy  J^ 

was  brought  in  the  District  Gburt  for  the  Ootmty 
ito,  under  the  Revenue  Act  of  the  State  of  Cali- 
^corer  the  sum  of  $62.50,  taxes  aiseeesed  upon  the 
lescribed  in  the  oon^plaint.  and  made  a  defendant 

L 

idaats  dCTiurred  to  the  complaint,  on  the  ground, 
■a,  that  the  Court  has  no  jurisdiction  of  the  sub- 
for  the  reason  that  the  amount  claimed  is  le^s  than 
demurrer  was  overruled;  and  the  defendants  de- 
tiswer,  judgment  was  entered  in  pursuance  of  the 
[e  complaint;  from  which  judgment  this  appeal  is 

te  prorides  that  ''the  action  may  be  commenced 
iy  where  the  assessment  is  made,  before  any  Jus- 
Peace  or  Court  in  said  county  having  jurisdiction 

Artide  VT,  of  the  Constitution,  as  amended  since 
of  the  Revenue  Law  of  1861,  provides  that  "the 
irt  shall  havie  original  jurisdidiicm  in  all  cases  in 
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equity."  And  section  9  provides  that  the  power  of  the  Justio 
of  the  Peace  '^  shall  not  in  any  case  trench  upon  the  jurisdi 
tion  of  the  several  Courts  of  record." 

It  is  insisted  by  the  respondents  that  this  action  is  a  pr 
ceeding  in  equity,  and  as  the  District  Court  has  jurisdiction  i 
all  cases  in  equity,  and  no  jurisdiction  in  equity  cases  is  e 
pressly  conferred  by  the  Constitution  upon  any  other  Coui 
the  jurisdiction  is  exclusive  in  the  District  Court,  without  i 
gard  to  the  amount  in  dispute,  and  that  this  action  is  therefo 
prosecuted  in  the  proper  GburL 

If  this  action  is  a  case  in  equity  within  the  meaning  of  tl 
constitutional  provision  under  consideration,  we  think  tl 
conclusion  of  the  respondents  is  correct.  It  becomes  nece 
Rary,  therefore,  to  determine  the  character  of  the  actio 
in  this  respect  It  is  not  pretended  that  this  particul 
action  was  known  to  Courts  oi  equity;  but  it  is  claim< 
that  although  this  is  a  statutory  right,  and  the  remedy  f 
enforcing  it  is  prescribed  by  the  same  statute  giving  tl 
right,  yet  the  character  of  the  action  is  to  be  determine 
not  from  the  origin  of  the  remedy,  but  from  the  natu 
of  the  relief  sought;  and  if  the  relief  sought  is  analogoi 
in  form  to  the  relief  granted  in  Courts  of  equity,  that  then 
is  a  ease  in  equity  within  the  meaning  of  the  Constitutioi 
that  under  the  statute  the  tax  is  a  lien  on  the  land ;  th 
the  object  of  this  proceeding  is  to  foreclose  the  lien  aj 
procure  a  sale  of  the  premises  under  a  decree  of  the  Court 
the  nature  of  a  decree  to  foreclose  a  mortgage,  or  to  enforce 
vendor^a  lien;  and  the  form  of  the  decree  and  nature 
the  relief  sou^t  being  such  as,  under  the  old  systei 
could  have  been  obtained  in  a  Court  of  Chancery  only,  the  ca 
must  be  one  of  equitable  cognizance.  It  was  >  assumed  in  t 
argument  of  this  case  that  this  action  was  brought  under  i 
Act  of  1861  alone.  The  action  contemplated  bj  the  Act  i 
ferred  to  does  not,  in  our  view,  embrace  any  element  of  equi 
jurisdiction,  either  in  substance  or  in  form.  The  Act  dc 
not  appear  to  ub  to  contemplate  any  special  decree  for  t 
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I  property,  or  any  specific  direction  upon  the  ^vh- 
3  judgment  The  land^  as  well  as  the  owner,  is 
is  owing  the  amount  of  the  tax  levied;  and  the 
b11  as  the  owner,  is  made  a  defendant  in  the  action' 
irpose  of  enforcing  the  liability.  Both  the  owner 
nd  are  to  be  served  with  process.  The  prayer  of 
lint,  prescribed  by  the  Act^.is  for  a  judgment  for' 
noney.  If  both  owner  and  land  are  served  with 
idgment  may  be  rendered   against  both   for  such 

they  may  be  respectively  liable  to  pay.      "Such 
,  when  rendered  in  the  District  Court,  are  to  be 

and  when  docketed,  they   (the  judgments)    "be- 

upon  all  the  property  against  which  iudgment  k 
from  the  date  of  such  assessment,  and  against  all 
estate  of  the  person  assessed  subiect  to  execution/ 
aount  of  the  judgment  against  him  from  the  time 
Ksketing,  as  in  other  civil  cases."  If  the  judgment 
Justice's  Court,  a  transcript  may  be  filed  with  the 
[erk,  "who  shall  thereupon  docket  such  judgments, 
hall  become  liens  from  and  after  such  docket  entry/  '  u\M^\ 

inner  as  judgments  rendered  in  the  District  Court/"' 
ounty  Clerk  may  issue  executions  on  such  Justice's' 

as  on  judgments  rendered  in  the  District  Court.' 
51,  pages  432-4,  sections  39,  40,  41,  44.)  All  this* 
that  an  ordinary  money  judgment,  which  is  to  be 
y  execution  in  the  usual  way,  is  all  that  is  contem-' 
lie  judgment  may  be  against  the  land,  if  the  land  I  \  '  V 

efendant  and  served  with  process,  but  it  is  only  a^  I  *'f 

igment  for  the  amount  of  the  tax  due  —  the  same'  I  »* 

judgment  that  is  rendered  against  the  owner.  The 
becomes  a  lien  like  all  other  money  judgments; 
sn,  by  relation,' dates  back  to  the  time  when  the  lien 

ittached,  and  continues  "  against  the  property  owing  l[ 

*  until  the  delinquent  taxes  are  paid  thereon.  If 
is  not  served  with  process,  probably  the  judgnient 
7  bind  the  interest  of  ike  person  served,  and  con- 
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fititute  such  a  lien  only  as  the  judgment  would  create  upon 
die  other  real  estate  of  the  party  served;  but  if  the  land  u 
served^  the  judgment  against  the  land  would  be  a  lien  upon 
it  as  against  all  claimants^  whether  known  or  unknown,  and 
it  is  to  secure  this  result  that  the  land  is  authorized  to  be  made 
a  defendant  There  would  se^n  to  be  no  good  reason  why  anj 
special  order  or  direction  for  a  sale  of  the  premises  made  de- 
fendant in  the  action  should  be  inserted  in  the  judgment^  anj 
more  than  in  a  case  where  an  attachment  has  been  levied  before 
judgment,  and  a  specific  lien  on  the  property  attached  acquired 
for  the  security  of  the  judgment  when  obtained;  and  none 
seems  to  be  required  or  contemplated  by  the  provisions  of  thii 
Act 

The  lien  for  taxes  thus  fixed  and  rendered  certain  by  a  jud^ 
ment  takes  precedence  of  all  other  claims  of  every  kind  what 
soever.  There  are  no  conflicting  claims  to  be  determined  oi 
equities  to  be  adjusted  betweeai  the  parties.  No  more  land  ii 
to  be  sold  on  the  execution  than  is  suffici^it  to  pay  the  judg 
ment  and  costs,  and  there  are  no  surplus  proceeds  to  be  dis 
tribnted.  The  issues  formed  by  the  pleadings  prescribed  bj 
the  statutes  are  few  and  simple.  There  is  nothing  to  be  dom 
in  the  proceedings  except  to  try  the  few  issues  raised  by  the 
pleadings,  and  render  a  money  judgment  for  the  amount  founc 
due,  either  against  the  owner  or  the  land,  or  both,  as  the  exi 
genoies  of  the  case  may  require;  and  the  judgment  is  to  be 
enforced  by  execution,  as  in  ordinary  civil  cases.  If,  then,  th< 
action  depends  upon  the  Act  of  1861,  without  reference  to  an^ 
other,  it  is  not  a  case  in  equity,  and  the  amount  claimed,  bein{ 
less  than  $300,  the  District  Court  would  have  no  jxu-isdictioi 
of  the  case.  But  it  will  be  neoessaiy  to  consider  a  subsequenl 
Act 

In  1862  a  second  Act  was  passed  relating  to  this  subject 
It  does  not  purport  to  be  an  amendment  to  the  Act  of  1861 
yet  from  its  terms  it  evidently  had  some  relation  to  that  Act 
and  was  doubtless  intended  to  be  supplementary  to  it.  I 
makes  some  farther  and  different  prorisions  in  relation  U 
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id  provides  for  a  different  mode  of  service  of  stah- 
le  District  Attorney  is  at  liberty  to  pursue  in  these 
le  Act  of  1861  or  1862,  at  his  option;  for  section  9 
bat  ^^the  remedies  authorized  by  this  Act  are  cumu- 
1  shall  not  be  construed  as  prohibiting  any  remedy, 
'  proceeding  heretofore  authorized.'^  , 

t  of  1862  prescribes  no  form  for  a  complaint,  but 
the  various  actions  and  proceedings  already  author^ 
w,  and  doubtless  contemplates  that  the  pleadings  pro* 
in  other  Acts  may  be  used  in  connection  with  such 

>n8  as  to  the  parties  and  service  of  process  as  are  ^ 

his  Act,  at  the  option  of  the  District  Attorney.  Sec-* 
the  Act  of  1862  also  provides  that  ''in  hearing  and 

ig  an  action  for  enforcement  of  a  lien  for  taxes,  ,,.;.. 

in  which  it  is  pending  shall  have  and  exercise  all  <    .</ 

9  that  pertain  to  Courts  of  equity  in  foreclosure  of  '  * 

and  liens;  but  when  the  decree  of  the  Court  con-  ki^  i 

pecial  directions  as  to  the  mode  of  selling,  no  more  ^ nf  ) 

perty  shall  be  sold  than  is  necessary  to  pay  the  judg-  ^\ 

costs,  nor  shall  the  property  be  sold  for  lees  than  the  ^   \  .  il«.    i* 

:  the  judgment  and  costs."     (Laws  1862,  p.  628.)  ^' 

on  seems  to  contemplate  that  under  the  several  Acts  .  \\^yi 

ither  a  decree  foreclosing  the  lien  for  taxes  already  m^i 

rith  specific  directions  for  selling  the  land,  and  pre-  jj'** 

16  mode  of  sale,  or  that  a  money  judgment,  without 

f  sale  or  special  directions,  may  be  had  at  the  option  >^^iir 

trict  Attorney. 

B  also  to  oontemplate  that^  in  some  cases  whore  spe-  '^ 

tions  for  a  sale  are  given  in  the  decree,  more  prop-  .  i^ 

be  sold  than  8ufficien>t  to  pay  the  taxes,  and  that  ^'1f 

be  a  surplus  to  be  distributed.     It  was  the  pecu- 
[loe  of  Courts  of  equity  to  take  cognizance  of  liens 
estate.     The  forms  of  proceedings  in  those  Courts 

ted  to  this  purpose,  and  to  adjusting  the  conflicting  ^^^ 

1  cross  equities  of  the  different  parties.  In  decrees 
provision  was  made  foreclosing  and  enforcing  ^e 
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lien  already  existing,  with  specific  directions  for  a  sale  of  the 
land,  and  the  application  of  the  proceeds  in  satisfaction  of  the 
lien,  according  to  the  exigencies  of  the  case.  Bnt  at  law, 
only  a  money  judgment  could  be  entered.  The  judgment,  when 
entered,  might  become  a  lien  upon  real  estate  in  modes  pre- 
eeribed  by  law,  to  be  enforced  by  execution.  The  different 
jurisdictions  proceeded  upon  different  theories.  In  equity  cases, 
there  was  a  specific  lien  already  existing,  which  was  to  be  per- 
fected and  enforced  by  a  decree  peculiar  to  that  Court,  con- 
taining special  directions  for  a  sale  of  the  property.  At  law, 
there  waa  only  a  general  money  demand,  which  was  to  be  ascer- 
tained bj  the  judgment;  and  when  so  ascertained,  the  judg- 
ment itself  might  become  a  lien  upon  land,  to  be  enforced  by 
execution.  In  one  of  the  cases  contemplated  by  the  several 
Acts  under  consideration,  the  proceeding  goes  upon  the  former 
theory,  and  the  Court,  in  rendering  its  decree,  is  to  "  have  and 
exercise  all  the  powers  that  pertain  to  Courts  of  equity  in  the 
foreclosure  of  mortgages  and  liens;''  and  the  proceeding  is 
easentially,  in  substance  and  fonn,  a  '^case  in  equity.''  In 
the  other  case,  the  proceeding  is  upon  the  latter  theory,  and 
is  in  substance  and  form  a  case  at  law.  At  this  day,  under  onr 
system  of  practice,  these  distinctions  may  seem  of  little  moment, 
and  they  doubtless  were  so  at  the  time  these  several  Acts  were 
passed.  So  far  as  the  recovery  of  the  taxes  is  concerned,  the 
same  result  is  sought  in  either  mode,  and  probably  the  judgm^it 
in  either  form  of  the  proceeding  would  be  equally  efficacious  in 
attaining  that  result  It  would  seem  to  be  a  matter  of  little 
practical  consequenee  whether  a  lien  already  existing  is  foire- 
closed  and  enforced  as  such,  or  whether  a  money  judgment  be- 
comes an  original  lien  taking  effect  by  relation  from  the  time 
of  the  tasessment,  or  even  at  what  period  of  time  the  lien  com- 
mences to  operate,  since  from  the  moment  the  lien  for  taxes 
attaches^  whether  by  judgment  or  otherwise,  it  takes  precedence 
of  all  other  liens  or  claims  upon  the  land,  and  can  only  be  dis- 
charged by  payraent. 
But  in  adopting  the  amendments  to  the  Constitution,  tha 
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e  seen  fit  to  retain  the  terms  law  and  equity  in  that 
;,  and  to  make  the  principles  upon  which  these  dif- 
irts  proceed,  the  test  of  jurisdiction.  In  this  view, 
the  distinction  becomes  important  The  result  un- 
nstitution  and  the  several  statutes  as  they  now  stand, 
he    District    and    Justices'   Courts,    in   tax   cases,  , 

amount  claimed  is  less  than  $300,  have  or  have 
Lctioii,  depending  upon  the  nature  of  the  judg- 
^t   by    the    District    Attorney   in    his    complaint. 

form  of  complaint  is  prescribed  by  the  statute, 
Lcts  required  to  be  alleged  in  that  form  are  all  that 
jy  to  authorize  either  a  judgment  foreclosing  the  lien 
already  eodsting,  with  an  order  of  sale  and  special 

as  authorized  by  the  Act  of  1862,  or  a  money  judg-  .  ,i; 

ly,  as  contemplated  by  the  Act  of  1861.    The  char-  «    ■'> 

le  case,  therefore,  must  be  determined  by  the  prayer  *  * 

|>laint»  '«t«ri ; 

present  case,  the  prayer  of  the  complaint  is  for  a  de-  '-nf  • 

osing  the  lien,  and  for  a  sale  of  the  premises.    The  >'^t 

also  follows  the  prayer  of  the  complaint.  k   \  -d,    •; 

re  correct  in  the  view  we  have  taken  of  the  several 

the  pfovisians  of  the  Constitution  under  considers-  .  !ltl''^'> 

is  an  equity  case,  and  the  District  Court  has  juris-  \^'^^ 

b   the  question   is  not   presented  by   this   record, 

)  wall  before  leaving  this  branch  of  the  case  to  'WM 

ne  other  provision  of  the  Constitution,  which,  under 

imstanoes,  may  also  determine  the  jurisdiction  in  -  >!? 

lie  eollection  of  taxes  under  the  revenue  laws  of  this  .ill 

''I 
i.  Article  VI,  also  provides  that  **  the  District  Courts 

original  jurisdiction    *    *    *    in  all  cases  at  law 

Ive    *    *    *    the  legality  of  any  tax,  impost,  assess 

or  municipal  fine,"  etc  ru 

Fenue  Act  of  1861  provides  that  in  the  answer  to  the  *** 

in  a  suit  for  taxes,  only  certain  matters  specified  in 
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filed  his  petition  in  the  County  Court,  in  pursuance  of  t 
statute,  for  the  purpose  of  contesting  the  election.  The  hec 
ing  of  the  case  was  set  for  the  12th  of  December,  and  a  sped 
term  of  the  Court  appointed  for  that  purpose.  On  the  12th 
December  an  affidavit  was  filed  on  the  part  of  the  relator,  sho 
ing  that  the  relator  and  respondent  are  first  cousins  of  the  wi 
of  the  Judge  before  whom  the  proceeding  was  pending;  ai 
on  this  affidavit  the  relator  moved  the  Court  for  a  change  of  t 
place  of  trial  to  the  County  of  Los  Angeles,  or  some  other  couni 
on  the  ground  of  disqualification  of  the  Judge  to  hear  the  cs 
by  reason  of  this  relationship. 

On  the  same  day  the  respondent  filed  his  answer,  in  whic 
among  other  things,  he  alleged  that  a  similar  proceeding  h 
before  been  commenced  by  the  same  party  in  the  same  Con 
and  for  the  same  object;  that  upon  the  motion  of  reeponde 
the  said  proceeding  had  been  ^dismissed;  that  the  relator  h 
appealed  from  the  judgment  and  order  of  dismissal ;  that  sa 
appeal  was  still  pending  and  undetermined,  and  that  the 
was,  therefore,  another  suit  pending  between  the  same  parti 
for  the  same  cause  of  action.  IJp<m  which  answer  he  pra 
that  the  petition  of  the  relator  be  dismissed.  In  the  answ( 
the  respondent  refers  to  the  record  of  the  former  proceedii 
and  prays  that  he  may  have  leave  to  make  the  original  or  o 
tified  copies  of  the  same  a  part  of  his  answer ;  but  he  does  r 
annex  copies,  or  in  any  other  mode  than  as  above  stated  ma 
them  parts  of  the  answer.  The  answer  also  contained  defen< 
on  the  merits  of  the  case.  There  does  not  appear  to  ha 
been  any  trial  of  the  issues  thus  formed.  On  the  12th 
Deoember,  the  day  previously  appointed  for  the  hearing,  wh 
the  relator^s  counsel  moved  for  a  change  of  the  place  of  tri 
as  above  stated,  the  respondent's  oounsel  made  a  counter  n 
tion  to  dismiss  the  case  on  the  pleadings,  upon  the  ground  tit 
there  was  another  action  pending  between  the  same  pi 
ties  for  the  same  cause.  Both  motions  were  argued  a 
submitted  at  the  same  time,  and  taken  under  advisemei 
On  the  19th  of  December  the  Judge  filed  his  decision 
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a  which,  referriiig  to  the  two  motions,  he  says: 
tor  moves  a  change  of  venue  on  the  ground  of  the 
itj  of  the  Judge  of  this  Court  to  both  parties, 
iant  claims  that  'a  change  of  the  place  of  trial  in 
which  on  its  face  discloses  there  is  nothing  to  try, 
oppressive,'  and  further  insists  that  '  an  examination 
in  bar  has  nothing  to  do  with  a  trial  of  the  action.' 
ireful  examination  of  the  statute  whidi  gives  the 
ial  jurisdiction  in  the  case,  section  68,  it  appears  to 
I  between  an  examination  of  the  pleadings  an<i  a  trial 

ige  then  states  the  former  proceeding,  and  that  the 
lade  a  part  of  the  answer  —  that  from  this  it  appears 
peal  in  that  proceeding  is  still  pending — and  adds: 
Dg  the  present  position  of  the  case,  the  rule  must 
At  where  two  suits  are  commenced  for  the  same 
ction,  the  former  may  be  pleaded  in  abatement  of  -,^p 

The  action  is  dismissed/'  />, 

agoing  quotation  and  order  contain  all  that  was  said,  ij  ^  „d,.   -*.! 

9  the  only  order  entered  in  the  case  after  the  argu-  V' 

ing  to  the  motion  for  change  of  the  place  of  trial.  ]^^^\ 

ice  of  appeal  filed  on  the  same  day  states  '^  that  the  f^niiti 

jeals  ♦  ♦  ♦  from  the  judgment  and  order  refusing  \i^ 

the  place  of  trial  therein  made  and  entered  in  said  *^ 

*   *   in  favor  of  said  respondent  and  against  said  ...    iimg^l- 

d  from  the  whole  thereof." 

r  in  form  was  made  refusing  to  change  the  place  of 
t  Judge  did  not  formally  pass  upon  the  motion.     In 

he  case  and  ordering  it  to  be  dismissed,  the  Jud^,  mI^ 

)ear  from  the  foregoing  quotations  from  his  decision,  " 

y  implication,   if  he  does   not  directly   admit,  his       * 
p   to  the   parties,   and   adopts   the  theory  of  the 

to  the   efiFeot  that  there  is  a  distinction  between  ^^ 

ease  and  e^i^Tm'Tiiiig  the  pleadings  to  see  if  there  is  ,^ 

JO  be  tried  which  would  render  it  necessary  to  send 
»  another  county  for  trial;  and  that,   although   he 
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was  not  qualified  to  sit  in  the  fonner  case,  yet  he  might  deter 
mine  the  latter  question.  Having  satisfied  himself  that  there 
was  nothing  to  try^  he  concluded  that  it  was  unnecessary  to 
send  the  case  to  another  county,  and  dismissed  the  actic»i 
The  dismissal  of  the  action,  under  these  circumstances,  neces- 
sarily involved  the  refusal  to  transfer,  although  no  formal 
order  denying  the  motion  was  entered.  There  wore  two 
motions  pending — a  motion  to  change  the  venue,  and  a  cross- 
motion  to  dismiss.  Both  were  argued  and  submitted  at  the 
same  time;  The  latter  motion  was  granted,  and  the  case  dis- 
missed without  any  formal  order  as  to  the  former.  Thig  wafl 
a  virtual  denial  of  the  motion  to  change  the  VMiue.  Bui 
whether  it  is  or  not,  the  relator  claims  that  it  was  error  in 
the  Court  below  to  render  a  judgment  of  dismissal  in  the  case 
when  it  was  made  to  appear  on  the  record  that  the  Judge 
was  prohibited  from  acting  by  reason  of  relationship  to  the 
parties,  and  while  a  motion  for  a  change  of  the  place  of  trial 
was  pending.  This  is  one  of  the  errors  assigned.  The  affidavit 
in  the  record,  showing  that  the  wife  of  the  Judge  is  cousin  to 
both  relator  and  respondent,  is  uncontradicted  —  and  the 
Judge,  for  the  purposes  of  his  decision,  assumes  it  to  be  true. 
For  the  purposes  of  this  decision  we  must,  therefore,  assume 
the  relationship  to  exist.  The  relator  claims  that  the  degrees 
of  relationship  must  be  computed  by  the  canon  law>  wfaicb 
is  followed  by  the  common  law;  while  the  respondent  insiste 
that  the  computation  shall  be  by  liie  rules  of  the  civil  law, 
If  the  former  rule  is  adopted,  the  parties  are  within — if  the 
latter,  without — the  prohibitcfd  degree.  At  an  early  day  the 
common  law  was  adopted  as  the  rule  of  decision  in  tiiis  State; 
and  the  rule  of  the  common  law  prevails  except  as  to  those 
particulars  in  which  modifications  have  been  made  by  statuta 
In  the  statute  relating  to  descent  and  distribution,  the  rule  oi 
computation  which  prevails  under  the  civil  law  has  been 
adopted;  bat  the  statute  does  not  purport  to  extend  the  ruk 
beyond  the  purposes  contemplated  by  that  Act  The  late 
Supreme  Cknirt  so  held  in  several  cases^  and  we  are  satisfied 
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rule  as  laid  down  by  them  is  correct.  {Ordv.De 
;,  IS  Cal.  67;  De  la  Guerra  v.  Burton,  23  Cat  592.) 
ighty-seven  of  the  Act  eoncerniiig  Courts  of  Justice 
that  '^a  Judge  shall  not  act  as  such  in  any  of 
vinjg  eases:    ♦    ♦    ♦     When  he  is  related  to  either 

consanguinity  or  affinity  within  the  third  degree. 
But  this  section  shall  not  apply  to  the  arrangement  of 
lar  or  the  regulation  of  the  order  of  business."  These 
ily  exceptions  mentioned  in  the  Act  Section  twenty- 
\  Practice  Act  authorizes  the  Court  to  change  the  placq 
^  wheat,  from  any  canse^  the  Judge  is  disqualified  from 
I  the  action."  These  are  mere  formal  matters, 
termine  no  question  in  dispute  between  the  parties  in 
affecting  the  merits  of  the  controversy.  But,  beyond 
By  the  Judge  is  totally  disqualified  from  sitting  in 

Even  if  no  objectioD  is  made,  he  has  no  ri^t  to  act, 

t,  of  his  own  motion,  to  decline  to  sit  as  Judge.    In  *|^^ 

•  Aspinwail,  4  N.  Y.  514,  where  a  Judge  sat  in  the  ^ 

le  earnest  solicitation  of  the  party  most  interested  in  r  \ 

\  him,  and  with  the  consent  of  both  parties,  it  was  \*^ 

the  judgment  which  depended  upon  his  oonenrrenct^ 
ted. 

present  case^  the  Jndgis  thou^t  die  eeetion  oi  the  v^^^ 

nder  which  he  was  proceeding  made  a  distinction  'mu 

trying  ike  case  and  fflramining  the  pleadings  and 

ing  from  them  the  qncstioa  whether  the  action  ought  ''^^sr 

Doiased  or  not,  and  upooi  this  ground  thought  himself  ^tm 

to  make  the  order  of  dismissaL    But  in  this  he  was  '^jl 

His  act  was  a  judicial  act  —  one  that  required  eon-  ^'^j^ 

I  and  the  exercise  of  his  judgment     It  was,  there-  ,? 

ict  that  he  was  not  competent  to  perform, 
gmissal  of  the  proceeding  was  void  on  the  ground  of 
ipetency  of  the  Judge  to  act,  and  the  refusal  to  change 

of  trial  erroneous.    But,  conceding  the  action  of  the  ;'' 

dismissing  the  case  to  be  void  on  the  ground  stated^ 
infift^  that  if  he  determined  the  case  correctly  npon 
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the  merits  this  Court  will  order  the  same  judgment  to  be 
entered.  If  the  proceedings  below  were  void  for  want  oi 
jurisdiction  in  the  Judge  to  act  in  the  case,  this  Court  could 
hardly  be  expected  to  assume  original  juriddiction  and  order  a 
judgment  But  there  is  nothing  before  this  Court  to  enable 
it  to  determine  the  right  of  the  mattOT.  The  record  of  the 
former  case  forms  no  part  of  the  answer  in  this  proceeding. 
Records  and  papers  cannot  be  made  a  part  of  a  pleading  bj 
merelj  referring  to  them^  and  praying  that  they  may  be  taken 
as  a  part  of  such  pleading,  without  annexing  the^>riginals  oi 
copies  as  exhibits,  or  incorporating  them  with  it  so  as  to  form 
a  part  of  the  record  in  the  case. 

But|  if  considered  as  a  part  of  the  answer,  still,  the  ques- 
tion cannot  be  determined  upon  the  pleadings.  The  pleading!^ 
raised  an  issue.  The  new  matter  in  the  answer,  under  the 
Practice  Act,  is  deemed  to  be  controverted,  and,  in  this  case, 
the  new  matter  set  up  in  abatement  raised  an  issue,  whid 
required  proof,  like  any  other  issue.  The  issue  must  be  tried, 
and  the  facts  found,  before  the  answer  can  be  assumed  to  be 
true.  In  the  trial  of  one  case  the  Court  can  no  more  take 
judicial  notice  of  the  record  in  another  case  in  the  same  Court, 
without  its  formal  introduction  in  evidence,  than  if  it  were  a 
record  in  another  Court;  much  less  can  this  Court  take  notice 
of  the  existent  of  a  record  not  introduced  in  evidence  in  the 
Gburt  below.  There  was  no  trial  in  this  case,  but  the  ques- 
tion was  determined  upon  an  inspection  of  the  pleadings  —  and 
the  proceedings  in  the  first  case  are  improperly  in  tiie  record. 

The  judgment  is  reversed  and  the  cause  remanded. 


THE  PEOPLE  ex  reL  MEMINGER  v.  WARREN  T.  SEX- 
TON, Judge  of  the  Seogitd  Judicial  Distmot. 

^BOBE  Chancing  Vbnub  or  Action. — ^AlUMracb  the  BiBdATtt  upon  which  the 
appllemtion  to  change  the  Teniie  of  an  action  Is  made  maj  aot  show  ai^  le^] 
caase  for  aoch  change,  still.  If  the  Court  granta  the  application  It  has  acted 
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vpoa  «  mattir  wlffala  Xti  oognlMiica,  aad  wlm»  !t  was  clothed 

cretioo,  and  by  the  order  the  plaee  of  trial  becomes  changed. 

CoBRacTiD,  IV  Bbbonbods^ — ^Mandamus   will   not  lie   to  compel 

I  proceed  with  the  trial  of  an  action  after  an  order  has  been  made 

the  place  of  trial.    The  remedy,  If  an  Injory  la  enstalBed,  le  by 

from  the  final  judgment 

OF  Mamdats  Will   an   isauBD^— ^    writ  of   mandate   will   be 

»  compel  a  rabordlnate  tribunal  to  perform  a  daty  enjoined  by  law,  * 

i  it  refnaea  to  perform ;  bnt  when  the  act  to  be  done  Is  Jndldal  or 

iry,  the  writ  will  not  direct  what  decision  shall  be  made,  nor  will 

ted  after  the  Inferior  tribunal  has  actad  for  the  purpose  of  rertew- 

sality  of  Its  decisloa. 

f lom  the  Second  Judicial  Distriot,  Butte  Oountj. 
8  are  stated  in  the  opinicm  of  the  Oonrt 

iwalader,  for  Relator.  '?>> 


t 


fi. 


ition  is  a  plain  one,  and  is, ''  Had  the  District  Judge 

right  or  power  to  bhange  place  of  trial  P^ 

d.  of  course  that  ends  the  matter — while  if  he  had 

entitled  to  a  direction  from  this  Court  to  the  Judgo  j'  i  j,^^  . .  ^ 

iroceed  with  the  cause^  notwithstanding  his  illegal  '^*' 

:}i,  per  force,  he  would  set  aside  in  the  exercise  of  a  jjH*)^^ 

mate  power  than  that  used  by  him  in  granting  it.  i^nuti 

no  question  of  discretion  in  this  case,  because  the  !;|lm 

ares  that  the  defendant  had  failed  to  bring  •himself  **'•' 

statute;  and  we  urged  that  a  mistaken  notion  of  '      iiisr  jLr 

not  either  a  cause  for  a  change  of  venue,  or  a  reason 

dntiflf  should  incur  the  expense  and  delay  incident  tma 

ut  of  his  county.  !  11 

ot  understand  that  it  is  possible  to  review  this  order  ■  •  ^^^ 

after  judgment^  or  that  if  we  oould,  it  would  afford 
e  relief. 

Lus  lies  when  the  remedy  by  appeal  is  not  plain, 
I  adequate. 

'y  at  ihe  trial  in  tiie  new  county^  get  judgment  for 
t  whidi  we  daim,  or  we  may  get  as  much  as  we 
law  warrantBy  or  aa  much  as  we  eould  get  an  •  re- 
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In  the  first  event;  we  would  not  appeal,  nor  in  the  second 
or  suppose  the  defendant  should  satisfy  the  claim  just  before  th 
trial  in  the  new  county,  no  appeal  would  lia 

The  fact  is,  that  there  is  no  remedy  but  that  of  mandamus  t 
compel  the  observ^ce  of  plaintiffs  right,  and  I  have  not  seei 
any  case  that  decides  to  the  contrary. 

The  caises  cited  upon  the  brief  of  opposite  etmnsel  do  not  toud 
the  point    (7  Cal.  253.) 

The  life  of  the  objectionable  order  in  this  cause  was  attackei 
when  we  moved  the  Court  below  to  disregard  it  It  has  no  mor 
foundation  in  law  than  if  a  Judge,  having  the  power  to  punisl 
a  litigant  for  contempt  by  a  limited  fine  or  imprisonment,  shouL 
order  him  hung;  all  that  could  be  said  against  such  an  orde 
applies  to  the  order  in  this  cause ;  in  one  case  the  Judge  wouL 
exceed  his  statutory  authority,  and  so  it  woulol  be  in  th 
other. 

[  These  questions  of  venue  at  common  law  always  went  to  th 

jurisdiction.  (1  Chitiys  Pleadinga,  284;  18  Wendell,  51^  265 
6  Hill,  476.) 

JET.  H.  EcartUy,  for  Bespondent 

By  the  Conrt,  Cubrt,  J. 

An  action  was  commenced  in  November,  1863,  in  the  Dia 
trict  Court  in  and  for  the  County  of  Butte,  by  L.  Meminger 
plaintiff,  against  Joseph  Gluckauf,  defendant,  for  the  recover 
of  a  debt  of  about  two  thousand  dollars.  The  plaintiff  hai 
applied  by  petition  to  this  Court  for  a  writ  of  mandamus  t< 
be  directed  to  the  Judge  of  said  IKstriot  Court,  oommandinj 
him  to  proceed  to  the  trial  of  said  action,  in  its  order,  in  th( 
County  of  Bptte*  The  petition  shows  that  the  action  wa 
commenced  and  the  Court  acquired  jurisdiction  of  the  partie 
ia,  t^e  mode  provided  by  law,  and  that^  after  an  issue  of  fao 
was  joined  in  the  si^it,  at  a  term  of  the  District  Court  helc 
in  ^i^  opunty,  in  I>ecembei:,.1863>.  the  defendant  applied  t< 
the  Court,  on  an  affidavit,  to  change  the  place  of  the  trial  Oj 
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from  the  County  of  Butte  to  some  adjoining  di&- 
16  ground  that  he  ooidd  not  obtain  a  fair  and  impar- 
a  said  county,  becauae  the  plaintiff  and  others,  oon- 
ether  "  to  prejudice  the  public  mind  in  Butte  County 
a  "  respecting  the  matters  in  issue 'joined  between  the 
d  been  busily  circulating  a  report  in  such  county, 
ieemed  injurious  and  prejudicial  to  his  interests  and 

litigant  in  said  District  Court ;  and  because,  second^ 

of  his  opinion  and  belief,  he  could  not  have  a  fair 
tial  trial  of  said  cause  before  the  Judge  of  said  Dis- 
t,  either  on  questions  of  law  or  fact,  on  account 
1  and  prejudice  of  the  Judge  against  the  defendant 

held  the  affidavit  on  which  the  defendant  based  his 

the  change  of  the  place  of  trial  to  be  insufficient, 

stating  that  he  was  not  conscious  of  any  bias  or 
or  of  any  reason  or  fact  on  which  the  defendant  could 
mch  an  opinion  or  belief,  decided  that  under  the 
ces  of  the  imputation  thus  made,  though  general  in 
7BB  unwilling  to  txy  the  canse,  and,  therefore,  granted 
L  and  ordered  the  place  of  trial  changed  from  the  ^^,'  *'** 

>urt  for  Butte  Cotmly  to  the  District  Court  for  the 
Yuba. 


t 


A 


ler  changing  the  place  of  trial  having  been  made,  *(^^ 


ff,  by  his  attorney,  requested  the  Court  to  set  the 
trial;  whereupon  the  Judge  thereof  refused  to  com- 
be request,  and  declared  that  he  would  not  try  the  '^Slir 
nor  at  any  other  time.  To  the  decision  granting  ,^ 
{hanging  the  place  of  trial,  and  to  the  refusal  of  the  '  '  If 
ry  the  cause,  the  plaintiff  duly  excepted.  ^'^^ 
»  here  stated  are  set  forth  in  the  petition  and  papers  .  [f 
mnezed,  as  a  part  thereof. 

J  8  state  of  facts  and  circumstances  the  question  is 
esented*: 

^tioner  entitled  to  the  writ  for  which  he  prays  ?  <•' 

)vided  by  statute  that  the  writ  of  mandamus  may  be  "• 

my  inferior  tribimal,  corporation,  board,  or  person, 
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to  compel  the  performance  of  an  act  which  the  law  specially 
enjoins  as  a  duty  resulting  from  an  office^  trust,  or  station ;  and 
that  the  writ  shall  be  issued  in  all  cases  where  there  is  not  a 
plain,  speedy,  and  adequate  remedy  in  the  ordinary  course  of 
law.    (Practice  Act,  sections  467  and  468.) 

The  duty  of  a  District  Judge  to  proceed  with  the  trial  of 
causes  pending  in  his  Court  is  a  duty  resulting  from  the  office 
which  he  holds;  and  whenever  it  appears  that  he  refuses  so 
to  do,  it  is  not  to  be  doubted  that  this  Court  possesses  the 
power  to  require  him,  by  mandamus,  to  proceed  to  the  per- 
formance of  such  duty.  But  the  exercise  of  this  jurisdiction 
depends  upon  conditions  which  must  be  found  to  exist  in  every 
case  before  the  Court  will  issue  its  mandate.  If  the  subordi- 
nate officer  or  tribunal  has  refused  to  perform  a  positive  duty 
resulting  from  his  office,  or  by  some  act  equivalent  to  a  refusal 
has  manifested  such  an  intenti<m,  it  becomes  the  duty  of  this 
Court,  upon  proper  application,  to  issue  its  mandate  to  com- 
pel the  performance  of  such  duty,  provided  there  is  not  open 
to  the  party  aggrieved  a  plain,  speedy,  and  adequate  remedy 
in  the  due  course  of  law. 

In  the  matter  before  us  it  is  necessary  to  determine,  in  the 
first  instance,  whether  or  not  the  action  above  entitled  was 
pending  in  the  District  Court  for  Butte  County  whexn  the 
defendant  presented  to  this  Court  his  petition ;  for  if  the  action 
had  then  been  transferred  by  lawful  authority  to  Yuba  County 
for  trial,  it  follows  that  the  Judge  against  whom  the  writ  of 
mandamus  is  sought  is  under  no  duty  to  try  such  action.  This 
seems  to  be  conceded  on  the  part  of  the  petitioner;  but  it  is 
argued  that  the  order  changing  the  place  of  trial  was  not  war- 
ranted by  the  proof  of  any  facts  whatever  as  cause  for  the  change ; 
and  that,  therefore,  the  order  waa  a  nuUity,  leaving  the  aotion 
still  pending  in  the  District  Court  where  it  was  commenced. 
This  position  is  for  the  petitioner  a  necessity,  as  a  surrender 
of  it  would  be  an  abandonment  of  his  aj^lieatioiL  It  may 
be  admitted  that  the  defendant  in  the  action  did  not  by  his 
affidavit  show  ai^  cause  for  a  change  of  the  place  of  trial, 
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does  not  result  from  tbis  that  the  Court  had  not 
to  grant  the  change  upon  the  defendant's  applica- 


t 


ig  the  order  ehanging  the  venue,  the  Court  acted 
pen  a  matter  within  its  cognizance.    By  this  order, 

the  trial  of  the  action  became  changed  from  Butte  > 

[)unty.  If,  thereby,  error  intervened,  to  the  peti- 
iry,  it  cannot  be  corrected  by  means  of  the  writ  of 

(The  People  v.  TJie  Judges  of  Duchess  County,  20 

) 

V.  BJaekstons  Canal  Companiff,  10  Pick.  244,  tho 
plied  for  a  mandamus  to  County  Commissioners,  to 
n  to  allow  him  certain  legal  costs,  to  which  he  was 
on  an  assessment  of  damages  to  his  land  by  reason 

rtruction  of  a  reservoir  to  the  Blackstone  Canal.  ^', 

ienied  the  application,  holding,  in  effect,  that  when  i ;. 

tribunal  had  acted  in  a  judicial  capacity  upon  a  *'**> 

operly  before  it,  its  determination  could  tet  be 

y  means  of  the  writ  of  mandamus.  In  that  case  (^^. 

aid:  '^The  writ  lies  either  to  compel  a  subordinate  y 

bunal  to  exercise  their  functions  and  render  some 

n  cases  before  them,  when  otherwise  there  would 

\  of  justice  from  delay  or  refusal  to  act    But  when  \\L^ 

»  done  is  judicial  or  discretionary,  the  Court  will  *Inl^. 

bat  decision  shall  be  made.'' 

^se  of  The  King  v.  The  Justices  of  Monmouthshire,  '«l5.iir 

Ryl.  834,  a  petition  was  made  to  the  Court  cf  ,^ 

ch  for  a  mandamus  to  the  Justices  of  Monmouth-  ut 

^mpel  them  to  enter  continuances  and  hear  and  ti 

m  appeal  which  the  Justices,  being  equally  divided  '  {} 

on  one  trial,  had  failed  to  decide;  and  having  thus 
m  application  was  made  to  them  to  continue  the 
the  next  sessions.     The  Justices  refused  to  grant 

lances,   but  instead   thereof  quashed   the   appeal.  ?*' 

J.,    with   whom  Justices  Bayley   and   Holroyd  "• 

fused  the   application  for  a   mandamus^    saying: 
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"When  the  sessions  forbear  to  give  any  judgment  at  all,  th 
Court  will  interpose  to  compel  them  to  go  on  and  pronouni 
judgment;  but  when  they  have  actually  given  judgment,  ev( 
under  a  mistake  of  law,  this  Court  has  never  yet  interposed 
disturb  their  decision.  In  form,  this  is  an  application  to  ent 
continuances  and  hear  and  determine  the  appeal;  but  it  is  i 
substance  an  applicaticm  to  expunge  the  proceedings  which  tl 
Justices  have  already  taken.''  (See,  also  the  following  autho 
ities:  18  Wend.  89;  1  Denio,  646;  3  Binney,  273;  5  id.  103; 
Halstead,  68;  2  Bibb,  673.) 

The  writ  of  mandamus,  which,  under  our  statute,  may  1 
directed  to  a  subordinate  judicial  tribunal  to  compel  perfon 
ance  of  a  duty  enjoined  by  law,  is  like  the  writ  of  procedeni 
ad  jvdicium.tit  common  law,  which  iBsued  out  of  the  Court  ( 
Chancery,  commanding,  in  the  name  of  the  sovereign,  tl 
Judges  who  failed  to  give  judgment  in  any  suit  before  thei 
when  it  was  their  duty  so  to  do,  to  proceed  to  judgment  Bi 
the  odtmnand  was  not  to  give  any  particular  judgment;  for  ths 
if  erroneous,  could  be  set  aside  in  the  course  of  appeal,  or  t 
writ  of  error,  or  false  judgment    (1  Black.  Ooul  109,) 

If  the  Court  should  grant  the  writ  in  this  case,  it  would,  i 
effect,  be  a  reversal  of  the  order  granted  changing  the  phu 
of  trial,  or  the  expunging  of  the  order,  as  a  judicial  procee 
ing,  from  the  records  where  it  is  entered.  This  we  cann< 
do.  The  defendant,  upon  an  affidavit,  made  in  the  action  ( 
which  the  Court  below  had  jurisdiction,  applied  for  a  chanj 
of  the  place  of  the  trial  of  the  causa  The  application  beii 
made,  it  was  the  duly  of  the  Court  to  hear,  consider,  and  dedc 
it  This  duty  the  Court  performed,  and  in  so  doing  actc 
judicially.  If,  1^  the  decision  made,  the  plaintiff  in  the  cai 
sustained  injury,  the  remedy  for  it  is,  in  legal  eontemplatioi 
plain,  speedy,  and  adequate,  by  appeal  after  final  jadgmen 
(People  V.  StiUnum,  7  Cal.  117;  De  Barry  v.  Lambert,  10  Ca 
.503.) 

The  application  for  a  writ  of  mandamus  must  be  denied. 
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RODRIGUEZ  el  oL,  EXECUTORS  OF  THE 
WILL  AND  TESTAMENT  OF  SEBASTIAN 
GUEZ,  DECEASED,  v.  SAMUEL  COMSTOCK 
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[sa  M  OBOim  or  Naw  Tbzal. — ^Whevt  a  party  to  aa  aetton* 
to  tlie  trial  of  the  9»m%  Is  tol4  lijr  a  wltaem  that  h»  wtU  tMtlty 
in  maimer  In  relation  to  a  fact  material  to  the  tosoe,  and  tho  party 
the  declaration  la  made,  relying  on  the  tame,  neglects  to  procure 
Imony,  and  aoenres  the  attendance  of  the  witness,  and  when  called 
uid  the  witness,  either  by  eoUoslon  with  the  party  against  whom 
led,  or  hy  reason  of  any  faet  or  occorreace  for  which  the  party 
m  is  not  responsible,  testifles  contrary  to  what  he  had  prertonsly 
should  do;  this  Is  a  surprise  in  the  sense  in  which  that  word  Is 
i%  law  of  new  triala,  and  a  new  trial  will  be  granted  provided  tha 
ilylng  for  the  same  showa  that  he  will  he  able  on  the  new  trial  to 
le  testimony  required.  In  such  ease  it  is  not  necessary  for  the 
prised  to  moTO  for  a  eontinoance  at  the  time. 

from  the  District  Conrt^  Third  Judicial  Distriol^ 
B  Countj. 

B  are  stated  in  the  opinion  of  the  Court. 

UadiDolader,  £t>r  Appellants. 

\ckham,  for  Respondents. 

fikenjf,  for  Appellants  in  reply* 

ymrt,  Shafteb,  J, 

B  an  action  of  ejectment  The  defendants,  in  their 
[lied  all  the  allegations  in  the  complaint,  and  further 
effect,  that  the  legal  title  to  the  premises  demanded 
and  the  plaintiffs,  jointly.  The  answer,  in  addition 
m  of  legal  title,  contains  a  diversity  of  allegations, 
►und  of  which  the  defendants  claim,  alternatively, 
lintiffs  hold  the  land  in  controversy  in  trust  for  them, 
at  of  one  undivided  half  thereof. 
be  view  which  we  have  taken  of  the  case  presented 
)rd,  it  is  unnecessary  for  us  to  pass  upon  the  ques- 
)  equitable  rights  of  the  defendants,  and  it  would. 
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therefore,  be  improper  to  do  so.  The  case  was  tried  by  tJ 
Court,  and  on  the  findings  of  fact  as  presented  in  the  reeor 
the  alleged  trust,  confessedly,  cannot  be  upheld.  Neither  < 
the  findings  of  the  Court  contain  any  facts  showing  by  co 
elusion  that  the  legal  title  to  the  premises  is  in  the  defendant 
and  we  are  therefore  confined  to  the  appeal  from  the  order  i 
fusing  a  new  triaL 

The  motion  for  a  new  trial  was  based  upon  surprise,  new 
discovered  evidence,  and  errors  of  law  occurring  at  the  trial. 

We  shall  limit  ourselves  to  the  single  point  of  "  surprise.*' 

The  plaintiffs,  at  the  trial,  to  make  out  their  title  as  ti 
representatives  of  Sebastian  Rodriguez,  relied  upon  a  pate 
issued  to  him  by  the  United  States,  based  upon  an  inchoa 
title  or  grant  made  to  him  by  Governor  Alvarado  in  the  ye 
1837. 

The  defendants,  who  claimed  an  older  and  better  title  th 
that — derived  from  Alexander  Rodriguez,  brother  of  Sebastij 
—  introduced  a  certain  petition,  signed  by  Sebastian  and  Ale 
ander,  addressed  to  Gh)vemor  Guiterez,  and  dated  Septemli 
30th,  1836,  tending  to  prove  that  they  had  been  in  the  joi 
possession  of  the  premises  in  controversy  for  eight  years  pri 
to  said  date;  and  further,  tending  to  prove  that  such  poss( 
sion  had  been  taken  and  held  by  them  under  a  grant  made 
their  favor;  and  also  introduced  a  certain  other  petition 
Sebastian  to  Governor  Alvarado  on  the  27th  of  Septemb 
1837,  together  with  the  deposition  of  Maximo  Martinez,  bo 
tending  to  prove  that  the  written  evidence  of  such  concessi 
by  Governor  Arguello  had  been  lost,  and  that  such  grant  vi 
made  by  him  to  Alexander  and  Sebastian  jointly,  in  the  ye 
1823.  Thereafter,  the  defendants  called  Victorine  Martin 
to  the  stand,  for  the  purpose  of  proving  a  delivery  of  juridic 
possession  to  the  two  brothers  jointly,  in  1823,  by  Maria 
Estrada,  Commander  of  Monterey,  he  acting  therein  by  order 
Ctevemor  Arguello. 

The  witness,  on  being  interrogated,  testified  that  ma: 
years  ago,  and  during  the  time  that  Arguello  was  Govem< 
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itness,  was  present  at  a  deliyery  of  juridical  possee- 
Sebastian  Kodrigaez,  by  Estrada,  of  the  Balsa  del 
le  premises  in  disputa  On  being  inquired  of  if  the 
Alexander  Bodriguez  was  made  use  of  at  the  time 
possession  was  delivered,  the  witness  replied  that 
r's  name  was  not  used  The  trial  was  thereupon  pro- 
th,  and  it  resulted  in  a  judgment  for  the  plaintiffs, 
port  of  the  motion  of  defendants  for  a  new  trial,  a 
>i  affidavits  were  filed,  and  were  read  in  the  Court 
the  hearing.  From  these  affidavits  it  appears  as 
fact  that  Comstock,  one  of  the  defendants,  had  been 
by  the  witness^  some  time  before  the  trial,  that  he, 
ss,  was  present  at  the  time  when  juridical  possessicm 
Bred  by  Estrada  of  the  Balsa  del  Pajaro,  and  that  the 
ivas  to  Alexander  and  Sebastian;  and  it  further  ap- 
t  the  defendants  relied  upon  Martinez  as  a  witness 
to  prove  that  fact  on  the  trial  of  this  action.  It 
ippears  that  a  short  time  before  the  witness  was 
iiis  head  became  greatly  disordered,''  and  so  much  so 
was  not  fit  to  testify,"  and  that  he  conmiunicated 
to  the  interpreter  at  the  time  he  was  required  to  be 
rhat  the  witness,  before  the  trial,  had  always  said 
ielivery  of  possession  was  to  the  two  brothers  jointly, 
he  still  asserts  the  fact  so  to  have  been.  It  further 
hat  the  defendants  at  the  time  of  the  said  trial  had 
witness  in  attendance  by  whom  to  prove  the  point 
r  so  expected  to  establish  by  Martinez,  though  it 
liat  since  the  trial  they  have  discovered  other  testi- 

is  state  of  the  record  we  hold  that  the  fact  to  prove 
e  witness  was  called,  was  one  material  to  the  issue. 
Lse  of  Leese  v.  ClarJc,  18  Cal.  586,  it  was  held  "  that 
grant  was  made  by  a  Gbvemor,  and  received  by  the 
there  remained  another  proceeding  to  be  taken  for 
ititure  of  a  complete  title.  The  proceeding  was  a 
delivery  of  the  possession.     This  proceeding  was  an 
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essential  ceremony  when  there  was  any  uncertainty  as  to  the 
precise  bounds  of  the  land  granted,  and  involved  a  definite 
ascertainment  of  the  land  to  be  delivered,  and  for  that  purpose 
required  a  survey  and  measurement— in  other  words,  a  loca- 
tion of  the  land." 

We  furthermore  consider  that  the  defendants  were  surprised 
by  the  failure  of  their  witness,  and  in  the  sense  in  which 
the  term  ^'surprise"  is  used  in  the  law  of  new  trials.  The 
parties  applied  to  the  witness  seasonably  in  advance,  and  b^ 
then  asserted  that  within  his  personal  knowledge  and  ret^l- 
lection  the  fact  in  relation  to  which  he  was  interrogated  was 
with  them.  The  defendants  secured  his  attendance  at  the 
trial,  together  with  that  of  an  interpreter.  When  the  witness 
was  needed  he  was  called  to  the  stand,  and  on  being  inquired 
od^  he  completely  defeated  the  just  expectations  that  he  had 
previously  excited.  It  is  of  no  moment,  in  our  judgment,  that 
the  defendants  did  not,  at  that  stage  of  the  trial,  move  for  a 
continuance;  for  at  that  time  they  did  not  know,  and  there- 
fore could  have  giv^i  no  assurances  to  the  Court,  that  a  con- 
tinuance  would  enable  them  to  retrieve  the  disaster  that  had 
befallen  them. 

In  Wilson  v.  Brandon,  8  Geo.  136,  after  verdict  for  the 
plaintiff,  defendant  moved  for  a  new  trial  because  his  witness, 
by  mistake,  failed  to  prove  a  fact  to  make  out  his  defense, 
(the  witness  having  previously  assured  the  defendant  that  he 
oould  and  would  do  so,)  whereby  the  defendant  was  prevented 
from  procuring  other  testimony  to  prove  the  same  fact.  Held, 
that  such  mistake  operated  as  a  surprise  on  the  defendant,  and 
that  he  was  entitled  to  a  new  trial. 

In  Levy  v.  Brown,  11  Ark.  16,  in  a  trial  on  a  note,  a  wit- 
ness for  defendant  swore  that  it  was  usurious.  On  appeal,  the 
same  witness  testified  to  a  different  state  of  facts,  and  a  ver- 
dict was  rendered  for  the  plaintiff.  Held,  that  the  defendant 
was  entitled  to  a  new  trial  on  the  ground  of  surprise. 

McFarlan^s  Administrators  v.  Clwrk,  9  Dana,  134.  TTpon 
the  trial  a  witness  testified  as  to  the  execution  of  a  certain 
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—  RnJLTiOM  TO  GUCH  OTHBt, — ^The  iwrtnerablp  relation  -does  not 
een  eo-exeevtori,  and  tbey  hare  no  Joint  Intercst  In  the  commls- 
7ed  by  Uw  for  their  aerrleea  In  admin leter In?  upon  the  estate. 
0M8  OTd— ^Ria  thara  of  tha  commiflaloDs   to  which  eo-executors 
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ctlycontrary  to  the  version  she  had  given  prior  to 
id  a  new  trial  was  awarded. 

e  other  oases  to  the  effect  that  the  mere  faet  that 
of  a  party  swears  oontrary  to  the  party's  ezpecta- 
t  furnish  adequate  ground  for  granting  a  new  trial ; 

cases  agree  that  if  the  witness  suddenly  dianges  '  * 

>lIu8ion  with  the  party  against  whom  he  is  called^ 
beatify  in  accordance  with  his  previous  assurances, 
f  any  fact  or  occurrence  for  which  neither  the  wit- 
9  party  calling  him  is  in  any  measure  responsible, 
rial  will  be  granted  ex  debito  juslUia. 
QOt  advised  that  the  question  here  presented  has 
Lreotly  decided  bj  this  Ooart,  but  in  Tof/lor  t.  The 

Hage  Company,  6  Cal.  230,  ike  rule  as  we  have  pre*  .    \V, 

\  incidentally  recognized.    **Surpme  at  tiie  testi-  i-' 

witness  called  by  the  adverse  party  is  no  ground  ;  '^ 

rial,  it  not  appeasing  that  the  party  against  whom  ,  ,\^^  ) 

ay  was  given  had  been  misled  by  previous  state- 

B  witness  as  to  what  he  would  testify.**  (%^  ,  H^    ^, 

'8  by  the  record  that  the  claim  of  Alexander  Eodri-  Y 

pending  in  the  District  Court  of  the  United  States  II^f^^ 

ation.  .^rt,, 

amains  to  be  added,  that  the  affidavits  show  that  if  \^m 

should  be  granted,  the  defendants  will  have  it  in  *'*^ 

to  introduce  not  only  the  evid^ce  of  Martinet,  in  »ittiir 

the  parties  to  whom  tiie  possession  of  the  Balsa  was 

y  Estrada,  in  1823,  but  other  testimony  alao>  dis^  '    'm 

» the  trial.  |||j 

t  reversed  and  new  trial  curdered.  m^ii 
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are  respectlTely  entitled  la  not  ascertained  by  anj  MtaUlshed  role  of  Hm 
but  upon  the  principles  of  eqnlty. 

Id. —  Sbpaeatb  Accoukt. —  Each  co-execotor  may  keep  a  separate  account,  an< 
present  the  same  for  final  settlement,  and  each  is  chargeable  with  the  fol 
amount  of  assets  that  have  come  Into  his  hands,  and  Is  entitled  to  be  credltei 
with  all  disbursements  legally  made  by  him  on  behalf  of  the  estate ;  and  th 
Probate  Court  should  fix  ths  eompenaatlon  of  each  In  projiortion  to  th 
serrlce  rendered. 

BzacDTOB  Who  Dons  Nor  Act. — ^A  co-executor  who  takes  no  care  or  charg 
upon  himself  touching  the  estate  or  any  part  thereof,  collects  no  debts,  make 
no  disbursements,  and  thus  renders  no  service  whateyer,  in  not  entitled  t 
any  share  in  the  commissions. 

Suit  fox  Commissions  or  Exxcutob. — ^The  District  Court  has  no  jurlsdic 
tlon  over  the  allowance  or  apportionment  of  the  commissions  of  executors  an^ 
administratora. 

Apfsal  from  tlie  DiBtriot  Coort^  Seoond  Judieiid  District 
Santa  Barbara  Oounty. 

On  the  12th  day  of  December,  1860,  one  H.  0.  Peters  died 
leaving  an  estate^  mostly  in  Santa  Barbara  County,  of  whicb 
at  the  time  of  his  death,  he  was  a  resident,  and  also  leaving  i 
will,  in  which  the  plaintiff  and  the  defendant  were  named  a 
joint  executors. 

On  the  6th  day  of  February,  1861,  the  will  was  admitted 
to  probate  in  the  Probate  Court  of  Santa  Barbara  County,  an< 
the  executors  qualified  soon  after,  and  entered  upon  the  dis 
charge  of  the  duties  of  their  trust.  On  the  2d  day  of  January 
1862,  the  defendattt,  D.  W.  Ap  Jones,  filed  in  tire  Probat 
Court  his  final  account,  and  notice  of  the  time  and  place  o 
settling  the  account  was  duly  given.  On  the  30th  day  o 
January,  1862,  the  Probate  Court  settled  the  account,  an< 
allowed  the  defendant  the  sum  of  $674.42  for  conmussions  a 
executor,  and  the  sum  of  $337.21,  for  extraordinary  services 
which  it  seems  the  defendant  retamed  out  of  funds  that  cam 
into  his  hands  from  the  estate. 

No  one  objected  to  defendant's  account  in  the  Probate  Court 
nor  was  the  plaintiff's  name  mentioned,  either  in  the  petitioi 
or  decree. 

The  plaintiff  did  not  file  any  aax>unt  in  the  Probate  Court 
nor  did  he  appear  in  the  Probate  Court  and  daim  any  allovi 
anoe  for  commissions  or  services  in  tlie  settlement  of  the  estate 
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i  settlement  of  the  estate,  the  plaintiff  demanded 
Lt  one  half  of  the  allowance  made  in  the  Probate 
commissions  and  services,  and  upon  his  refusal  to 
meed  an  action  in  the  District  Court  to  recover 
The  Court  below  gave  judgment  against  defendant, 
he  appealed. 

S.  Huse,  for  Appellant 

Be  of  the  Probate  Courts  allowing  Ae  final  aceount 
itor,  Jones,  was  a  judgment  of  a  competent  Court, 
sdiction  of  the  subject  matter  and  of  the  parties,, 
only  be  attacked  in  a  direct  proceeding  by  appeal 
rror,  and  could  not  be  attacked  collaterally.  ( Wei- 
Tiherlain,  8  Comstock,  831 ;  Cowen  &  HilFs  Notes 

Evidence,  part  2,  page  946;  Austin  v.  Lamar,  28 
State  Y.  Roland,  23  Mo.  95 ;  Whittlesey  ▼.  Dorset, 
\ ;  Jones  v.  Brinicer,  20  Mo.  87 ;  Smith  ▼.  Hurd,  7 

188 ;  CaldweU  v.  Lochridge,  9  Mis.  862 ;  Jacobs  r. 
BO.  846;  Singleton  v.  Oarrett,  23  Mis.  195.) 
a  direct  proceeding,  a  Court  of  Chancery  does  not 
ew  settlement  It  only  sets  aside  the  settlement, 
the  parties  to  make  a  new  settlement  in  the  Pnh 
(Jamison  ▼.  Hapgood,  7  Pick.  1;  Saunders  t. 
.  ft  M.  94.) 

ortionment  of  commissions  among  executors  is  a 
hin   the  discretion  of  the  Probate   Court.      Such 
ent  could  not  be  re-examined  in  the  District  Court. 
%  v.  Phillips,  1  New  Jersey,  70.) 
several  co-executors  has  a  right  to  settle  a  separate 

his  administration;  each  charging  himself  with 
ceives,  etc  (Patterson's  Estate,  1  Watts  &  Serg. 
'  Appeal,  23  Penn.  206.) 

ions  are  to  be  divided  among  executors  according 
ces  rendered  by  them ;  and  in  the  absence  of  other 
tmonnt  which  eadi  is  to  receive  is  to  be  determined 
xmt  stated  in  tho  decree  to  have  been  received  and 
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paid  by  them  pespectivety,     (White  v.  Bullock,  20  Barb.  M 
T.  91.) 

When  an  executor  has  done  nothing,  and  has  borne  n 
responsibility^  he  should  not  share  in  the  ccmuniasions.  (Sam 
case;  Kenan  v.  Mali,  8  Geo.  417;  HaU  v.  Wilsoti,  14  Ala.  295 
FaU  V.  Simmons,  6  Geo.  265.) 

Eugene  Lies,  for  Bespondent  . 

We  attack  no  part  of  the  decree  of  the  Probate  Coun 
The  question  of  compensation  was  adjudicated,  but  not  th 
proportional  share  of  each  executor.  The  act  of  one  cxecuto 
in  obtaining  compensation  is  the  act  of  both.  (Probate  Prac 
Act,  §49;  see  §47,  Act  of  1857.)  Co-executors  are  one  pei 
son.  (Williams  Ex.  201.)  Probate  by  one  inures  to  th 
benefit  of  alL     (lb.  318.) 

The  case  of  Stephenson  v.  Phillips  is  not  in  point  Then 
the  question  of  proportional  share  of  commissions  was  direct!; 
adjudicated  in  the  Court  of  Orphans.  (1  N.  J.  70.)  C< 
executors  are  jointly  liable.  (Lees  v.  Sanderson,  4  Sim.  28 
Lomax  on  Executors,  2,  491.) 

Their  bond  is  joint  and  severaL  (Probate  Act,  §78.)  Aj 
pellant  cannot  claim  that  he  alone  administered.  «He  had  n 
right  to  do  so.     (Probate  Act,  §49.) 

The  decree  of  Probate  Court  only  adjudicates  one  thing— 
that  is,  the  amount  of  compensation.     (Williams  Ex.  201. 

By  the  Court,  Sandsbson,  C.  J. 

The  partnership  relation  does  not  exist  between  co-eza 
utors,  and  they  have  no  joint  interest  in  the  commission 
allowed  by  law  for  their  services  in  administering  upon  th 
estate.  They  are  not  each  entitled  to  an  equal  share  merel 
upon  the  naked  ground  of  their  relation  to  each  other.  Tb 
share  to  which  they  are  respectively  entitled  is  to  be  dete: 
mined  on  entirely  different  considerations.  In  other  word 
their  respective  portions  are  not  ascertained  by  any  estal 
lished  rule  of  law,  but  upon  the  principles  of  equity.     Tl 
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>mpeiisati<ni  and  of  seryice  must  be  the  same,  or  as 
IS  the  circumstances  of  the  case  will  permit.  Each 
ble  with  the  full  amount  of  the  assets  which  mny 
his  hands,  and  is  entitled  to  be  credited  with  all  diii- 
I  legally  made  on  behalf  of  the  estate.  Each  may 
arate  account,  and  present  the  same  for  final  settle- 
ey  are  only  entitled  to  share  and  share  alike  whero 
ities  and  semces  have  been  eqtiaL  One  who  tokt  ? 
charge  upon  himself  touching  the  estate  or  any  part 
»llect8  no  debts,  makes  no  disbursement^^  and  thtis 
service  whatever,  is  not  entitled  to  any  share  in  the 
lb. 

pendent  seems  to  have  rendered  iome  service,  and 
vas  entitled  to  some  portion  of  the  commissions,  b^it 
ght  his  relief  in  the  wrong  forum.  He  should  have 
the  Probate  Court  If,  as  he  contends,  the  allow- 
)  to  the  appellant  inures  to  his  benefit^  and  the 
he  Probate  Court  does  not  assume  to  pass  upon  the 
f  apportionment,  but  only  determines  the  amount 
[)wance,  it  follows  that  the  question  of  apportion- 
BtiU  open,  and  he  might  and  should  have  applied  to 

for  a  further  and  supplemental  decree,  designating 

ing  to  each  his  proper  share.     Then,  upon  the  refii-  i    [, 

appellant — the  money  being  im  his  hands — to  pay 

>rtion,  he  might  have  maintained  this  action,  ]^*  ^*<»ail 

strict  Court  has  no  jurisdiction  over  the  allowancp 
>nment  of  the  commissions  of  executors  and  admin* 
md  if  it  can  interfere  at  all  with  the  decree  of  the 
Durt,  it  can  only  do  so  as  a  Court  of  Chancery,  and  |  ''fl 

further  than  to  set  aside  the  decree  on  the  ground 
or  other  like  ground  of  equitable  Interference,  and  , 

parties  to  make  another  settlement  in  the  Probiitii  I 

Searles  et  al.  v.  Scottj  Administrator^  etc.,  14  S,  &  M, 
1  it  is  doubtful  whether  it  could  interferej  even  in 
Be,  unless  all  opportunity  to  move  in  the  Probate 
open  the  account,  or  appeal  from  the  decree,   has 

Until  this  has  happened,  it  would  seem  the  power 
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of  the  Probate  Court  and  the  right  of  appeal  are  adequate  i 
the  relief  80ught 

Under  the  view  we  have  taken  of  this  case^  it  beoonu 
unnecessary  to  pass  directly  upon  the  question  as  to  whethc 
the  decree  of  the  Probate  Court  awarding  all  of  the  oommii 
sions  to  the  appellant  was  a  bar  to  this  action. 

There  may  be  some  doubt  as  to  whether  the  respondent  wi 
a  party  to  that  decree  or  not  The  appellant  filed,  as  he  ha 
a  right  to  do,  a  separate  account,  in  which  the  existence  of 
co-executor  was  entirely  ignored.  The  respondent  did  » 
appear,  and,  consequently,  took  no  part  in  the  proceeding 
and  it  is  possible  that  he  is  not  included  among  the  persoi 
described  in  the  237th  section  of  the  Probate  Act,  againi 
whom  the  settlement  and  allowance  of  the  account  is  thai 
declared  to  be  conclusive.  It  is  sufficient  to  say  that  tl 
whole  subject  matter  belongs  to  the  jurisdiction  of  the  Pp 
bate  Court,  and  the  Court  below  ought  to  have  dismissed  tl 
case  upon  that  ground. 

The  judgment  is  reversed,  and  the  Ooort  below  directed  1 
diamiss  the  action. 


EUGENE  B.  BUFFENDEAU  v.  POWHATTEN  K  EI 

MONDSON. 

Nonoi  or  Appiil — WBonr  BnyaD. — An  appeftl  wtll  be  dlnained  on  motlo 
If  a  copy  of  the  notice  of  appeal  la  eerred  on  the  opposite  party  before  tl 
day  on  which  the  original  Is  filed  In  the  Clerk*s  ofllce. 

Samb  —  When  Fiubd. — The  IHlnff  of  a  notice  of  appeal  moat  precede  or 
cotemporaneons  with  the  serrlee  aC  a  copy  of  the  notice  on  the  adverse  part 

17NDBBTi.Kair  ON  Appbai. —  Whkt  T1LMD4 — ▲  oopy  of  the  notlee  of  appe 
filed  most  be  served  on  the  opposite  party  before  or  at  the  time  of  filing  tl 
nndertaklng.  The  third  section  of  the  Act  of  1861.  entitled  "An  Act 
regnlate  appeala  In  thia  State,"  was  intended  to  reMsfve  appetlants  fro 
defects  of  form  aad  deflciendei  In  sabatanee  spperwil  on  tbs  face  of  aotle 
•f  appeaL 

Appeal  from  the  Difltrict  Court,  Third  Judicial  Distric 
Alameda  Counly. 
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lean,  the  plaintiff,  recovered  judgment  in  the  Court 
I  the  defendant  appealed.  The  othar  facts  are  stated 
oion  of  the  Court 


Srooks,  for  Appellant 
arjf,  for  Bespondent 

Court,  CUKBSY,  J. 

his  case  was  called  in  its  order  on  the  calendar,  ihe 
t,  by  his  counsel,  in  pursuance  of  notice  given  for 
>se,  moved  the  Court  to  dismiss  the  appeal,  on  the 
tat  the  copy  of  the  notice  of  appeal  was  served  on 
Leys  for  the  respondent  two  days  before  the  notice 

filed  in  the  Clerk's  office  of  the  Court  wherein  the 
and  order  from  which  it  was  desired  to  appeal  were 

The  record  shows  that  the  notice  of  appeal  was  filed 
fh  day  of  July,  1868,  and  that  a  duplicate  thereof 
d  on  the  respondent's  attorneys  on  the. 25th  day  of 
month,  and  that  on  the  day  of  the  filing  of  the  notice 
aking  on  appeal,  executed  on  the  25th  of  July,  was 

ree  hundred  and  thirty-seventh  section  of  the  Prac- 
provides  that  an  appeal  in  a  civil  case  shall  be  made 
with  the  Clerk  of  the  Court  in  which  the  judgment 
ippealed  from  is  entered  a  notice  stating  the  appeal 
same,  or  some  specific  part  thereof,  and  serving  a 
le  notice  upon  the  adverse  party  or  his  attorney. 
3  section  of  the  statute  the  filing  of  the  notice  of 
made  a  constituent  element  of  its  character  as  a 
d  consequently  must  precede  or  be  contemporaneous 
jervice  of  a  copy  of  the  notice  on  the  adverse  party, 
that  which  may  purport  to  be  a  copy  of  a  notice,  or 
e  thereof,  fails  to  be  such  for  the  want  of  an  original 
rpart  This  section  of  the  Act  does  not  provide,  in 
ihin  what  time  the  copy  of  the  notice  must  be  served ; 
dered  in  connection  with  sections  three  hundred  and 
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forty-eight,  three  hundred  and  forty-nine,  three  hundred  and 
fifty,  and  three  hundred  and  fifty-two  of  the  Act,  requiring,  an 
undertaking  to  be  executed  and  filed,  or  a  deposit  made  as 
therein  specified,  to  render  the  appeal  effectual,  and  also  in 
connection  with  section  three  hundred  and  fifty-five,  which 
gives  to  the  respondent  five  days  after  the  filing  of  the  under- 
taking within  which  to  except  to  the  sufficiency  of  the  sure- 
ties therein  named,  it  follows  that  the  copy  of  the  notice  filed 
must  be  served  on  the  proper  party  before  or  at  the  time  of 
filing  the  undertaking.  This  construction  is  rendered  impera- 
tive in  order  to  secure  to  the  respondent  the  full  five  days  from 
tbe  filing  of  the  undertaking  within  which  to  except  to  the 
fluffici«icy  of  the  sureties.  To  comply  with  these  provisions 
of  the  Act  is  a  matter  of  no  inconvenience  because  <xf  the  resi- 
dence of  the  attorneys  of  the  respective  parties  in  different 
places,  inasmuch  as  the  Act  provides  a  mode  of  service  by  mail 
in  such  case,  at  once  convenient  and  effectual  (Practice  Act, 
SectioBs  620,  521,  522.) 

In  Warner  v.  Holman,  24  CaL  328,  the  late  Supreme  Court 
fijrst  dd;ermined  that  the  judgment  in  that  case  ought  to  be 
affirmed,  and  then  proceeded  to  consider  the  objection  made 
by  respondent's  counsel,  after  having  aligned  die  case  upon  its 
merits,  to  the  effect  that  the  copy  of  the  notice  of  appeal  was 
served  three  days  before  the  notice  itself  was  filed  with  the 
Clerk  of  the  Court  below.  The  record  disclosed  the  fact  to 
be  in  accordance  with  the  objection;  upon  which  the  Court 
ordered  the  appeal  dismissed.  On  a  rehearing,  this  Court, 
doubting  the  correctness  of  the  judgment  dismissing  the  appeal, 
directed  the  judgment  to  be  vacated,  on  the  ground,  though 
the  opinion  in  the  case  does  not  e3q)ress  it,  that  the  respondent, 
by  counsel,  had  appeared  and  argued  the  case  upon  its  merits, 
whereby  he  became  estopped  from  denying  that  a  copy  of  the 
notice  of  appeal  had  been  served  at  the  proper  time,  notwith- 
standing the  record  failed  to  show  a  copy  of  the  notice  duly 
served*  In  this  case  the  respondent  has  not  become  concluded 
by  his  appearance,  which  is  only  for  the  purpose  of  TnftVmg 
an  applieation  to  dismiss  the  appeal  for  the  cause  stated; 
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9cision  of  this  Court  in  Warner  against  Holman  is 
ect^  when  tmderstood,  inconsistent  with  the  rule  laid 
lis  case. 

pellant  having  failed  to  serve  on  the  respondent's 
a  copy  of  the  notice  of  appeal  filed  on  his  behalf, 
i  by  the  statute,  the  motion  should  be  granted,  and 
dismissed,  and  it  is  accordingly  so  ordered. 

3oxjatf  CuBBSTy  J.,  on  petition  for  rehearing. 

endant,  by  hia  counsel,  has  applied  to  this  Court  to 
hearing  of  the  motion  heretofore  made  on  behalf  of 
>  dismiss  the  appeal  in  this  case.  This  application 
I  on  the  third  section  of  the  Act  of  1861,  entitled 
to  regulate  appeals  in  this  State,''  which  read?  as 
No  appeal  shall  be  dismissed  for  insufficiency  of  the 
ppeal  or  undertaking  thereon ;  provided,  that  a  good 
dent  undertaking,  approved  by  •  a  Judge  of  the^ 
Oourt,  be  filed  in  the  Supreme  Court  before  the 
on  motion  to  dismiss  the  appeal,  and  upon  payment 
asonable  costs  as  the  Court  may  adjudge;  provided, 
^pondent  shall  not  be  delayed,  but  may  move  when 
s  regularly  called  for  the  disposition  or  dismissal  of 
if  such  undertaking  be  not  given."     (Laws  of  1861, 

isted  by  defendant's  counsel  that  this  Court  has  not 
to  dismiss  an  appeal  for  insufficiency  of  the  notice, 
hat  reason  the  judgment  of  dismissal  should  be 
d  the  cause  restored  to  the  calendar.  The  section 
;  of  1861  above  cited  presupposes  the  existence  of 
I  appeal,  to  which  the  word  insiiffieiency  stands  In 
relation.  The  question  of  the  insufficiency  of  the 
not  involved  in  the  determination  of ,  the  motion  to 
5  appeal;  but  the  point  made  by  the  party  moving, 
was  considered  by  the  Court,  was  that  the  proceed- 
the  887th  section  of  the  Practice  Act  requires  shall 
1  order  to  constitute  an  appeal,  had  not  been  taken. 

LIV.— T 
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The  constraction  widch  the  GOunBel  claims  for  the  'Act 
1861  would  give  it  the  effect  to  abrogate  the  conditions 
which  the  fact  of  a  subsisting  appeal  must  of  necessity  depei 
In  our  view,  the  Act  of  1861  was  intended  to  relieve  app 
lants  from  the  results  which^  without  it,  would  be  likely 
happen  in  consequence  of  defects  of  form  and  deficiencies 
substance  apparent  on  the  face  of  notices  of  appeal;  but ' 
cannot  find  in  this  Act  any  authority  for  excusing,  in  any  ca 
performance  of  the  acts  necessary  to  effect  an  appeal  in  acco] 
anoe  with  the  provisions  of  the  337th  section  of  the  Practi 
Act — viz:  the  filing  and  service  of  notice — and  without  1 
performance  of  which  acts  the  appellate  Oourt  could  not  aoqui 
jurisdiction. 

The  petition  for  a  rehearing  must  be  denied. 

Mr.  Justice  Shaptbb^  having  been  of  counsel  in  another  ci 
involving  a  like  question,  did  not  sit  on  the  trial  of  this. 
Sawtsb>  J.,  expressed  no  opinion. 


AKITA  LEWIS,  and  JOSEPH  W.  CHAED  by  hm  Qm 
DiAw,  WM.  G.  CHARD,  v.  S.  D.  JOHNS,  J.  L.  SIM 
SON,  J.  B.  QALLAND,  M.  LEVENSOHN,  ato  J. 
DOLL. 

Warn  —  BspABAm  Pbopsbtt  ow^ — All  property  which  out  be  diown  hf  ea 
factory  testimony  to  belong  te  the  eeparate  estate  of  the  wife,  whether  r 
personal,  or  mixed,  and  all  the  rents,  Issues,  profits,  and  increase  then 
are^  under  section  fourteen  of  Article  XI,  of  the  Constitution,  sacred  to 
tue  and  enjoyment  of  the  wife,  and  cannot  be  held  to  answer  for  the  de 
of  the  husband. 

BOSBAIVD  — BiOBT  TO  Wtvrt  PBomTT. —  No  legal  or  beneficial  Interest 
the  use  or  enjoyment  of  the  wife's  separate  property  passes,  by  the  f 
of  marriage,  to  the  husband,  and  the  wife's  right  of  property  In  tiie  same 
as  complete  after  marriage  as  while  a  feme  90l€, 

■amb. —  The  husband  cannot  by  any  Independent  act  of  his  acqnlra  an  later 
In  the  separate  estate  of  the  wife,  nor  by  his  superrlslGn  or  labor  can 
acquire  any  Interest  In  the  Increase  of  the  same. 

BvflBAKD'B  liABOB  ON  WiFi^  pBOPBBTT. —  In  the  absenco  of  an  express  agi 
ment  to  that  effect,  there  Is  no  Implied  obligation  on  the  part  of  the  wife 
compensate  the  hniAand  for  his  siq;>erTl8loB  of  and  labor  bestowed  upon  1 
Mpiurate  pvoperly. 
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L  from  the  District  Oourti  Fifteenth  Judicial  Distrioti 
Doirnty. 

sts  are  stated  in  the  opinion  of  the  Court 

jong,  for  Appellants,  cited  Oeorge  v.  Bcmsom,  15  CaL 
icer  V.  Ward,  20  CaL  674,  and  Mahone  v.  Qrimshaw, 
76,  176. 

\  Rhodes,  for  Respondent 

[j  question  presented  is  this: 

e  products  of  a  wife's  lands,  not  of  spontaneous 
but  resultant  from  a  husband's  industry  solely, 
Y  the  statute  of  California  from  the  husband's  cred- 

pellants  contend  that  they  are  not,  whilst  the  respond- 
»te  the  contrary  doctrine. 

iich  products  are  liable  for  the  husband's  debts  eon- 
iiring  coverture,  is  sufficiently  settled  by  the  foUow- 
rities,  to  wit:  Wood's  Dig.  p.  488,  §§  9,  14. 
ipreme  Court  of  California  has  recognized  the  civil 
ine  on  this  subject  in  the  following  cases:  Dye  v. 
Cal.  167,  Meyer  v.  Pinzer,  12  CaL  258,  Tryon  v. 
8  Cal.  493.  (See  also,  Srvyder  v.  Wehh,  3  Cal.  86, 
Castro,  6  Cal.  110,  Van  Maren  v.  Johnson,  15  Cal. 
I  V.  Smith,  16  Cal.  656,  Smith  v.  Smith,  12  Cal.  223, 
.  Jones,  1  CaL  675.) 

regoing  cases  certainly  establish  the  doctrine  oon- 
r,  beyond  controversy. 

^re  is  one  case  reported  which,  on  a  superficial  exam- 
70uld  seem  to  advocate  another  view  of  the  law.  I 
he  case  of  Oeorge  v.  Ra^isom,  16  Cal.  323.  There 
grave  doubts  as  to  whether  this  case  is  law.  But, 
de  for  the  present  those  doubts,  it  is  sufficiently  clear 
fact  that  that  case  has  no  analogy  with  the  present 
\  profits  of  the  stock  were  in  a  measure  spontaneous— 
nts,  without  any  active  labor  or  agency  of  the  hus» 
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band*  In  the  case  at  bar,  however,  the  crop  produced  upon 
the  wife's  land  was  the  direct  result  of  the  work  and  labor 
the  enterprise  and  credit,  of  the  husband.  Hence^  the  case 
can  have  no  bearing  on  the  one  at  bar. 

But,  not  only  is  the  doctrine  contended  for  by  respondenti 
the  law  of  California,  but  equally  so  in  all  civil  law  countries 
whose  systems  are  identical,  or  nearly  so  with  ours.  Such  ii 
the  French,  Spanish,  and  Mexican  civil  law;  such  the  law  oj 
Louisiana,  and  such  the  law  of  Texas.  Domat  White,  in  hL 
Nov.  Becop.,  Brown,  in  his  Civil  Law  of  Spain  and  Mexico 
and  innumerable  decisions  in  Louisiana  and  Texa^  affirm  th< 
principle,  whilst  there  is  really  nothing  to  cause  us  to  doubt  it 

By  die  Court,  SAjn>E8soisr,  C.  J. 

William  G.  Chard — ^the  father  of  Anita  Lewis  and  Josepl 
W.  Chard,  the  first  being  a  married  woman,  and  the  latter  i 
minor,  plaintiffs  and  appellants  in  this  case — ^in  consideratioi 
of  natural  love  and  affection,  conveyed  to  his  said  children  thi 
tract  of  land  described  in  the  complaint,  in  December,  1860 
After  the  conveyance,  Anita  Lewis,  and  her  husband,  E.  J 
Lewis,  moved  upon  the  land  in  question,  and  resided  on  i 
from  that  time  until  the  commission  of  the  trespass  alleged  ij 
the  complaint,  cultivating  and  farming  the  same.  In  1862,  i 
crop  of  wheat  was  raised  upon  about  one  hundred  and  thirtr 
acres  of  the  land,  amounting,  as  dbarged  in  the  complaint,  t 
about  four  thousand  bushels.  At  the  time  of  the  alleged  tree 
pass,  about  forty  acres  of  this  crop  was  cut  and  lying  on  th 
field,  and  the  remainder  standing  ready  to  be  harvested.  Whei 
in  this  condition  the  crop  was  levied  upon  by  the  respondent 
S.  D.  Johns,  Sheriff  of  the  county,  at  the  suit  of  his  co-defend 
ants  against  the  husband,  E.  J.  Lewis,  alone,  and  upon  hi 
separate  liability.  Anita  Lewis  and  Joseph  W.  Chard,  by  hi 
guardian  ad  litem,  William  G.  Chard,  sued  for  damages  laid  i 
the  complaint  at  $3,675.  The  case  was  tried  by  the  Com 
without  the  intervention  of  a  jury. 

In  addition  to  the  facts  already  stated,  the  Court  found  ths 
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dug  busineflB  was  carried  on  ostensibly  in  the  nanie 
band,  E.  J.  Lewis ;  that  he  employed  men,  purchased 
t,  and  made  contracts  to  be  paid  out  of  the  proceeds 
^ing  crop ;  that  he  superintended  the  farm  labor,  and 
some  himself;  that  there  was  no  showing  of  any 
sn  by  Joseph  W.  Chard  in  the  business  of  the  f  arm^ 
the  statement  of  the  husband,  Lewis,  ^  that  the  farm 
i  on  by  his  wife  and  Joseph  W.  Chard.' " 
Igment  was  for  defendants,  and  plaintiffs  appeaL 
irt  below  does  not  find  as  a  fact  that  the  suits  against 
id,  under  which  the  Sheriff  made  his  levy,  arose  out 
insactions  connected  with  the  farming  business,  and 
rposes  of  this  opinion  we  shaR  assume  that  they  did 

ory  of  the  respondents  is  that  the  crop  of  wheat  in 
Eddiough  raised  upon  land  which  was  the  separate 
le  wife,  was  the  oonmion  property  of  both,  and  there- 
)  to  be  taken  in  execution  for  tiie  husband's  debt6; 
the  common  property  of  both,  the  husband  at  least 
interest  in  the  crop,  which  could  be  seized  and  sold 
ration;  and  unless  one  branch  or  the  other  of  this 
be  maintained,  it  is  evident  that  the  judgment  must 
L 

'ge  ▼.  Rosisom,  15  CaL  82S,  the  late  Supreme  Court 
80  much  of  the  9th  section  of  the  Act  defining  the 
lusband  and  wife  as  declares  the  rents  and  profita  of 
te  estate  of  the  wife  to  be  common  property  was  in 
th  the  Constitution.  Justice  Baldwin,  who  delivered 
n  of  the  Court,  said:  "We  think  the  Legislature 
e  constitutional  power  to  say  that  the  fniits  of  the 
t  the  wife  shall  be  taken  from  her,  and  given  to  the 
nd  his  creditors.  If  the  constitutional  provision  be 
ection  to  the  wife  against  the  exercise  of  this  pewer, 
ly  would  seem  to  exist  of  a  right  of  property  in  one 
f  all  beneficial  interest;  the  barren  right  to  hold  in 
and  tlie  beneficial  right  to  enjoy  in  the  husbafcuL 
t  of  the  provision  was  to  pvotect  the  wife  againsl 
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the  improvidence  of  the  husband;  but  this  object  would  whoUj 
fail,  in  many  instances,  if  the  estate  of  the  wife  were  reduced  tc 
a  mere  reversionary  interest,  to  be  of  no  avail  to  her  excepi 
in  the  contingency  of  her  surviving  husband."  There  the  prop 
erty,  which  it  was  sought  to  subject  to  tiie  paym^it  of  th( 
husband's  debts,  was  dividends,  due  from  a  corporation  tc 
the  wife,  upon  certain  shares  of  stock  held  by  her  as  separat< 
estate.  Although  the  property  in  the  present  case  is  differem 
in  kind,  it  has  a  oommon  origin,  and  is  likewise  the  fruit  of  f 
separate  estate. 

We  are  unable  to  perceive  any  difference  in  principle  be 
tween  the  two  cases.  Carried  to  its  logical  conclusions,  th< 
doctrine  announced  in  'Oeorge  v.  Bcmsom  must  afford  a  shiek 
to  the  separate  estate  of  the  wife,  in  whatever  form  it  may  as 
sume,  against  the  attacks  of  the  husband  or  his  creditors 
Under  that  doctrine,  all  property  which  can  be  shown  to  be 
long  to  the  separate  estate  of  the  wife,  by  satisfactory  testimony 
whether  the  same  be  real,  personal,  or  mixed,  and  all  the  rents 
issues,  profits,  and  increase  thereof,  whether  die  same  be  th< 
fruit  of  trade  and  commerce,  of  loans  and  investments,  or  th< 
spontaneous  production  of  the  soil,  or  wrested  trom  it  by  th< 
hand  of  industry,  is,  under  the  CoAstitution,  sacred  to  the  U8( 
and  enjoyment  of  the  wife,  and  cannot  be  held  to  answer  fo 
the  debts  of  the  husband. 

The  manifest  object  of  the  framers  of  the  Constitution  wa 
to  protect  the  vnfe,  as  well  during  the  lifetime  of  the  husbam 
as  after  his  death,  should  she  survive  him,  against  the  oonse 
quences  of  his  improvidence  or  misfortune,  by  securing  to  hei 
separate  and  apart  from  him,  such  property  as  she  may  hoL 
in  her  own  right  at  the  time  of  marriage,  and  such  as  she  ma; 
afterwards  acquire  by  gift,  devise,  or  descent.  The  Constiti] 
tion,  therefore,  to  that  end,  departs  widely  from  the  rules  o 
the  common  law,  and,  in  effect,  provides  that  the  relation  o 
the  wife  to  her  property,  so  far  as  title,  use,  and  enjoymen 
are  concerned,  shall  not  be  prejudiced  by  the  fact  of  coverture 
and  that  no  legal  or  beneficial  interest  therein  ahall  tliereily 
pass  and  vest  in  the  husband.     In  this  respect  it  does  u\\-a; 
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onunon  law  results  of  marriage,  and  preserves  and 
in  the  wife  the  rights  of  a  feme  sole,  and  thus  pre- 
r,  already  drafted  and  engrossed,  a  marrii^  settle- 
h  is  more  solemn  than  private  compacts,  and  is  be* 
each  of  legislative  interference.  Nor  can  the  rights 
id  be  frittered  away  by  a  judicial  construction  which 
no  better  reason  than  a  lingering  fondness  for  the 
s  of  the  common  law. 

:e's  right  of  property  in  her  separate  estate  after 
is  oo-extensive  with  that  which  she  possessed  as  a 
and  the  Legislature  may,  as  it  has  done,  enact  laws 
ther  assurance,  (by  throwing  safeguards  around  the 
zndij)  but  cannot  so  legislate  as  to  impair  it  in  any 

tns  from  what  has  been  already  said  that  the  husband 
any  independent  act  of  his,  acquire  an  interest  in 
te  estate  of  the  wife.  It  is  even  doubtful  whether 
iture  can  confer  upon  him,  against  her  consent,  a 
)ver  her  property  suflBcient  for  the  purposes  of  man- 
r  controL  However  that  may  be,  it  cannot  go  be- 
point,  as  we  have  already  seen.  That  the  hus- 
>t,  by  his  management,  supervision,  or  labor,  acquire 
st  in  the  estate  itself,  is  conceded,  and  by  parity  of 
cannot  acquire  any  interest  in  the  increase,  for  that 
JO,  and  upon  the  same  terms  —  the  latter  being  a 
f  ike  former  proposition.  There  is  no  magic  in  the 
lanipulation  of  the  husband  by  force  of  which  sepa- 
Eisformed  into  common  property.  If  he  acquires,  as 
id  by  respondents,  any  right  whatever  as  against  his 
rtue  of  his  supervision  and  labor,  it  is  not  a  right, 
ire  of  a  lien,  in  the  thing  supervised,  or  upon  which 
s  bestowed,  but  merely  a  right  to  compensation,  and 
rs  could  only  proceed  by  the  process  of  garnishment. 
ence  of  an  express  agreement  to  that  effect,  there  is 
1  obligation  on  the  part  of  the  wife  to  compensate 
id  for  his  services,  and  in  either  ca5e  there  would  be 
nperfect  obligation  which  neither  the  husband  nor 
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his  creditors  could  enforce.  The  doctrine  contended  for  wonld 
banish  the  husband  from  the  premises  of  the  wife,  and  deprive 
her  of  his  counsel  and  guidance,  for  his  presence  there  mighl 
bring  ruin  instead  of  affording  protection.  No  such  alternative 
is  contemplated  by  the  provision  of  the  Constitution,  so  wiselj 
intended  for  her  benefit 

The  judgment  is  reversed  and  a  new  trial  ordered* 


AUGUSTUS  SC5HENK  and  ADOLPHUS  SOHWAETZ  v 
JOHN  iEVOY  AND  JOSEPH  MULUKEN. 

IlB80Bfl>TioN  or  Land  in  Dexd. —  Where  a  deed  conveys  a  glTeti  quantity  oi 
land,  parcel  of  a  larger  tract,  and  the  deed  fails  to  locate  the  quantity  ai 
conveyed  by  a  sufficient  description,  the  grantee,  on  the  delivery  of  th^ 
deed,  becomes  Interested  In  all  the  lands  embraced  within  the  larger  area 
as  tenant  !n  common  with  his  grantor.  The  grantee  has  no  right  to  Iocat( 
the  quantity  called  for  by  his  deed  on  any  portion  of  the  larger  area,  & 
against  the  will  of  his  grantor,  unless  such  right  la  eonferred  upon  bin 
by  some  stipulation  to  that  effect  in  the  deed. 

8BGBBQATI0N  OF  LAND  SOLD. —  Where  the  calls  of  such  a  deed  do  not  identify  tL 
land  with  certainty,  the  mere  fact  that  at  the  time  of  the  delivery  of  th< 
deed  the  grantee  paid  to  the  grantor  the  purchase  money,  raises  no  pre 
■nmption  that  the  grantor  segregated  and  placed  him  in  the  possession  n 
a  particular  tract  as  the  land  conveyed. 

Issue  in  Plbadinos. —  The  complaint  charged  that  on  a  day  mentioned  tt 
plaintiffs  were  lawfully  seised  and  possessed  and  had  the  right  of  posse 
sion  of  a  certain  tract  of  land,  and  that  defendants  afterwards  enterc 
into  and  upon  the  said  tract,  and  ousted  plaintiffs  therefrom.  The  anawi 
In  response  to  these  allegations  averred,  that  the  defendant  was  nat  goUl 
of  the  supposed  trespasses  and  ejectment  in  the  complaint  mentioned,  nc 
of  any  part  thereof:    held,  that  the  answer  raised  no  Issue. 

Confession  of  Allegation  of  Complaint. —  The  complaint  In  ejectment  wa 
filed  on  the  27th  of  January,  and  averred  that  the  defendants  were  In  pa 
session  of  the  demanded  premises.  The  answer  was  filed  on  the  Sth  da 
of  February,  and  the  only  response  to  this  avermoit  was  as  follows :  An 
**  this  defendant  further  says,  that  he  la  not  in  possession  of  the  lane 
and  tenements  described  In  the  complaint,  or  any  part  thereof ;  '*  hel 
that  the  allegation  of  the  complaint  most  be  taken  as  confessed* 

Appeal  from  the  District  Court,  Fourth  Judicial  Bistric 
'County  of  Contra  Costa. 

The  complaint  averred  that  on  and  after  the  first  day  < 
Jtnuaiyi  I860,  the  plaintiffs  were  lawfully  seized  and  po 
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had  the  right  to  the  poesession  of  a  certain  tract 
[isisting  of  about  one  thousand  acres,  situate  and 
d  County  of  Contra  Costa,  and  being  particularly  . 

I  follows,  to  wit : 

certain  piece  of  land,  situate,  lying,  and  being  in 

of  Contra  Costa,  and  being  part  of  the  rancbo 
le  "  Sobrante,"  on  the  western  side  of  San  Pablo 
about  seven  miles  from  San  Pablo  town,  in  a  yalley 
/Tuzito  Yalley.  [Then  followed  a  description  by 
ounds  of  the  demanded  premises.]  The  ooniplaint 
1,  that  '^  the  defendants,  afterwards^  and  before  the 
of  this  action,  to  wit:  on  or  about  the  foiirtefenth 
lary,  one  thousand  eight  hundred  and  sixty,  at  said 
awfully  entered  into  and  upon  said  tract  of  land, 
nd  ejected  the  plaintiffs  therefrom,  and  have  hitherto 
witheld,  and  now  do  unlawfully  withhold  the  posses- 
[  tract  of  land  at  the  commencement  of  this  action  '»i»i'[ 

lintifFs,^'  etc.  '''^ 

r  was  the  separate  answer  of  defendant  Mulliken :  4 

3  said  defendant,  Joseph  Mulliken,  comes  and  says,  W  *'*^'**J 

lot  guilty  of  the  supposed  trespasses  and  ejectment  ,. 

)laint  mentioned,  or  any  part  thereof.     He  further  "^ ' 

e  is  not  in  possession  of  the  lands  and  tenements 
1  said  complaint,  or  any  part  thereof,  nor  does  he 
or  had  he  withheld  the  same  from  the  plaintiffs,  as 
lilted  in  their  said  complaint,  wherefore  he  prays 
bat  he  go  hence  without  delay,"  eta 
(th,  1856,  Frisbie  and  De  Zaldo  sold  to  Germon  one 
sres.  The  description  of  the  land  ar  contained  in 
found  in  the  opinion. 

r  11th,  1857,  Oermon  sold  to  plaintiff  Sehenk,  by 
escription.  December  18th,  1859,  Sehenk  sold  to 
hwartz  one  half  of  his  interest  in  the  one  thoiisand 
April,  1867,  Frisbie  and  De  Zaldo  sold  to  Adams 
!  the  entire  Sobrante  claim,  and  to  Hlepbum  one 
ae  half  of  the  same  tract  In  January,  1868,  Hop- 
o  Sanders  one  eighth  of  one  half  of  die  Sobrante. 
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On  the  2l8t  of  February,  1859,  Frisbie  and  Adams  ezecu 
to  plaintiff  Schenk  a  deed  of  one  thousand  acres,  in  ^h 
the  land  is  located  and  described  by  metes  and  bonnds,  as 
the  complaint,  and  as  snrveyed  by  the  witness  Whitcher. 

At  this  time,  Hepburn  and  Sanders  had  become  tenants 
common  with  tiie  other  owners  in  the  Sobrante,  and  they  < 
not  join  in  this  deed,  nor  was  there  any  proof  that  they  1 
consented  to  the  segregation  of  the  one  thousand  acres. 

The  plaintiffs  recovered  judgment  in  the  Oourt  below,  1 
defendants  appealed. 

M.  8*  Chase,  for  Appellant. 

The  complaint  was  sufficient  in  ejectment,  and  the  bjib\ 
of  this  defendant  (Mulliken)  denied  the  all^ation  neither 
seizin,  entry,  ouster,  or  damage,  and  traverses  the  charac 
only,  and  not  the  ftiet  of  the  deten^iaiL 

"  Every  material  allegation  of  the  o(»nplaint  not  specifics 
controverted  by   the   answer  shall,   for  the  purposes  of 
action  be  taken  as  true/'     (Oiv.  Prac  Act,  sec,  65 ;  Dewey 
Bavmum,  8  CaL  145 ;  Busenius  v.  Coffee,  14  CaL  91.) 

A  grant  of  a  specified  number  of  acres,  to  be  taken  oat 
a  larger  quantity  of  land,  passes  title  to  them  as  an  undivic 
portion,  and  a  subsequ^it  location  of  the  acres,  pursuant  to 
right  of  election  given,  followed  up  by  possession,  is  good  a 
partition  by  paroL  (Corbin  r.  Jackson,  14  Wen.  619 ;  Jaeh 
V.  Livingston,  7  Wen.  186.) 

Besides,  there  is  no  uncertainly  on  the  face  of  tiie  deed, : 
"  cerium  est  quod  certum  reddi  potest  J* 

There  could  be  but  one  survey  which  could  be  correct,  a 
that  survey  could  be  precisely  made  from  the  calls  in  the  de 
Those  calls  were  for  one  thousand  aeres  in  the  Onudto  Yal 
on  the  west  side  of  the  San  Pablo  Greek,  "to  be  laid  out 
near  as  possible  in  a  square  form,"  having  for  its  east< 
boundary  the  course  of  the  creek,  and  the  other  three  boi 
daries  to  be  all  straight  lines/*  etc 

There  was,  therefore^  on  the  line  following  the  course 
the  ereek  (say  for  six  or  eight  miles  through  the  valley, 
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testifies^)  a  certain  part  of  said  line  where  this  one 
icre  tract,  with  three  straight  lines  for  its  three  sides, 
f  not  squared,  at  least,  '^  laid  out  as  near  as  possible 
e  form,"  and  it  is  equally  clear  and  mathematically 
at  there  was  but  on6  portion  of  that  line  on  which 
be  done.  For  it  is  axiomatic  in  nature,  and  the 
so  judicially  notice,  that  no  natural  stream  or  creek 
y  straight  for  a  distance  of  six  or  eight  miles,  but 
le  contrary,  through  such  a  distance,  every  one  will 
lore  or  less,  and  vary  from  a  straight  line  somewhat, 
ttle  be  the  variation,  and  the  Court  will  not  fail  to 
L  the  case  at  bar,  that  where  in  this  vaUey  this 
adored  the  least,  and  where,  at  the  same  time,  this 
ist  meander  would  so  conform  with  the  other  three 
I  given  of  the  one  thousand  acre  tract,  that  the  same 
id  out  in  a  form  neareti  square,  thers  was  the  easterly 
for  by  the  deed. 

JIl.  Brown,  for  Respondent 

sription  of  the  premises  in  the  deed  of  the  18th  March, 
d  Frisbie  &  De  Zaldo  to  Germon  (under  which  the 
^laim  the  premises  in  controversy)  is  indefinite  and 

(if  the  deed  is  not  absolutely  void  for  uncertainty 
'iption  of  the  premises  intended  to  be  conveyed.)  The 
lie  grantees  can  claim,  under  the  deed,  is  an  undivided 

the  Sobrante  Bancho  to  the  extent  of  one  thousand 
nd,  to  be  located  on  the  west  side  of  the  creek  in  the 
HUy. 

^parent  from  the  language  used  in  the  deed,  taken 
testimony  of  the  surveyor,  that  the  land  conveyed 
be  located  at  any  particular  place  without  some  fur- 
ment  between  liie  parties.  The  tract  could  as  well 
located  at  any  other  point  on  the  San  Pablo  Creek, 
\gito  YdlUy,  within  a  distance  of  six  or  ei^t  miles, 
b  was  located, 
ct  of  the  deed  is  to  be  located  in  as  near  a  square 
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form  BM  possible;  this  would  give  each  side  of  ihe  square 
length  of  one  mile  and  one  £fth  of  a  mile^  and  aocording  1 
Whitcher'fl  testimony,  the  Cnizito  Valley  contains  about  si 
times  as  nmch  land  as  was  Gonveyed,  and  the  grantees  tool 
if  anything,  an  undivided  portion  of  the  land  in  that  valle; 
and  the  other  tenants  in  common  own  the  remainder. 

The  cases  of  Jackson  ex  dem.  Gamsey^  7  Wendell,  186,  an 
aftorwards affirmed  in  Corbinv*  Jackson,  14  Wendell,  619,  cite 
hi  appellants^  brief ^  do  not  support  appellants'  case. 

In  those  cases^  six  hundred  acres  of  land  was  sold,  to  I 
surveyed  or  taken  off  of  a  large  tract,  and  the  right  of  electio 
was  given  to  the  grantees^  which  they  subsequently  mada  ] 
wae  heldj  that  "  though  by  the  deed  the  grantees  became  tenam 
in  common  with  the  owners  of  the  tract^  the  election,  foUowe 
tip  by  possession,  operated  as  a  parol  partition/^ 

In  the  case  at  bar^  no  right  of  election  was  given  to  tl 
graptee,  nor  can  any  location  of  the  land  conveyed  in  tl 
deed  to  Germon  be  made  except  by  consent  of  all  the  tenant 
in  common^  or  by  partition. 

The  portion  conveyed,  not  being  set  forth  by  metes  or  bound 
or  other  description,  from  the  remainder  of  the  land  on  tl 
we^t  side  of  San  Pablo  Creek^  in  Cruzito  Valley,  by  means  c 
which  it  can  be  separated  or  distinguished  from  the  remaindei 
the  grantee,  Qermon,  takes  the  one  thousand  acres  as  tenant  i 
common  with  the  other  owners  of  the  land,  {Lick  v.  O'Donnel 
3  Cal,  630 

The  case  may  be  stated  thus:  The  plaintiffs  own  an  und 
vided  interest,  to  the  extent  of  one  thousand  acres,  in  tl 
Sobrante  Kancho,  to  be  located  in  the  Cruzito  Valley.  Tl 
defendants  own  an  undivided  interest  in  all  the  land  on  tl 
Sobrante  Rancho/  Both  parties,  as  tenants  in  common,  sa 
entitled  to  the  possession,  and  neither  has  the  right  to  distui 
Ae  other-  The  possession  and  seizin  of  one  tenant  in  con 
mon  ia  the  possession  and  sekin  of  the  other.  Both  parti< 
trace  title  from  the  same  son  tee — Frisbie  and  De  Zaida 

By  the  Oourt^  Shajtsb,  J. 
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from  judgment  in  ejectment,  and  from  order  over- 
tion  for  new  trial. 

other  questions  presented  by  the  record,  we  are 
to  determine  the  legal  effect  of  a  deed  executed  by 
id  De  Zaldo  to  Adolphus  Germoii,  March  13th,  1856. 
simdry  mesne  convey ance^,  all  the  rights  of  Germon 
3y  this  deed  passed  to  and  became  vested  in  Augustus 
ne  of  the  appellants,  on  the  11th  day  of  November, 
he  following  description  of  the  premises  conveyed  is 
all  of  the  deeds  referred  to: 

granted,  bargained,  and  sold,  aliened,  remised, 
conveyed,  and  confirmed,  and  by  these  presents  do 
sell,  alien,  remise,  release,  convey,  and  confirm,  mito 
>arty  of  the  second  part,  and  to  his  h^rs  and  assigns 
,11  that  piece  or  parcel  of  land  described  as  follows: 
pon  the  western  side  of  San  Pablo  Creek,  in  a  valley 

the  *Cruzito  Valley,'  which  is  a  part  of  the  tract 
nown  as  the  Sobrante  claim,  and  situated  in  Contra 
mty,  and  State  of  California,  boimded  and  described 
s:  Having  for  the  eastern  boundary  thereof  a  lino 

the  course  of  San  Pablo  Creek,  as  it  now  runs, 
he  centre  thereof  from  the  northern  to  the  southern 

of  said  valley,  and  extending  back  westward  from 
so  as  to  include  one  thousand  (1000)  acres  of  land, 
Lore,  on  the  western  side  of  said  valley ;  said  land  to 
Lt,  as  near  as  possible,  in  a  square  fomi;  all  the  lines, 
i  first  mentioned  line,  to  be  straight,  conforming  with 
lal  points  by  true  meridian.'' 

pellants  contend: 

t  the  deed  from  Frisbie  and  De  Zaldo  to  Gannon,  of 

th,  1856,  conveyed  to  the  grantee  one  thousand  acres 

k)gether  with  the  absolute  ri^t  of  locating  the  same 

ice  in  the  Crucito  Valley,  on  the  western  side  of  San 

^k. 

t  the  oaUs  of  the  deed  referred  to  identified  the  land 

icient  eertainty  to  enable  a  surveyor  to  survey  it 
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correctly ;  and  it  is  claimed  as  a  fact  that  the  land  was  so  sui 
veyed  by  the  procurement  of  Schenk,  in  1859  or  1860. 

3.  That  the  deed,  being  for  a  valuable  and  sufficient  con 
sideration,  raises  the  presumption  that  the  grantors  were  ii 
possession,  and  that  they,  at  the  date  of  their  execution  of  8ai< 
deed,  gave  possession  of  the  particular  one  >!iousand  acres  h 
controversy  to  the  grantee  Germon. 

Where  a  deed  is  of  a  given  quantity  of  land,  parcel  of 
larger  tract,  and  the  deed  fails  to  locate  the  quantity  so  ode 
veyed  by  a  sufficient  description,  the  grantee,  on  delivering  o 
the  deed,  becomes  interested  in  all  the  lands  embraced  withi 
the  larger  area,  as  tenant  in  common  with  his  grantor;  and  a 
such  tenant,  the  grantee  can  claim  a  partition  under  procee<3 
ings  instituted  for  that  purpose,  or,  alternatively,  a  partitio 
may  be  made  by  amicable  agreement  between  the  parties 
The  grantee  has  no  right  to  locate  the  quantity  called  for  b 
his  deed  on  any  portion  of.  the  larger  area,  as  against  the  wi 
of  his  grantor,  unless  such  right  is  conferred  upon  him  b 
some  stipulation  to  that  effect  in  the  deed. 

These  principles  are  fully  recognized  in  Jackson  ex.  den 
Oamsey  v.  Livingston,  7  Wendell,  186.  The  plaintiff  daime 
to  recover  a  certain  lot  known  as  No.  6,  part  of  a  tract  c 
fifteen  thousand  three  hundred  and  sixty  acres  of  land  grante 
to  Malachi  Treat  and  William  W.  Norris  by  letters  paten 
The  plaintiff  claimed  under  the  patentees  by  a  deed  calling  f  c 
six  hundred  acres,  to  be  surveyed  or  taken  off  the  af oresai 
tract  by  the  grantee  at  his  election;  the  grantee  elected  1 
take  the  lands  in  controversy.  It  was  held  by  the  Court,  tlu 
by  the  deed  the  grantee  became  tenant  in  conmion  with  it 
owners  of  the  fifteen  thousand  three  hundred  and  sixty  acre 
and  that  an  election  on  his  part  to  take  Lot  No.  6,  followed  u 
by  possession,  operated  as  a  parol  partition. 

The  judgment  for  the  plaintiff  was  affirmed  in  the  Oou: 
of  Errors.  Chancellor  Kent,  who  delivered  the  opixii<M 
in  discussing  the  question,  remarked  as  follows:  '^The  tit 
to  the  imdivided  six  hundred  acres  passed  immediately  to  tl 
grantees  under  ^be  deed,  with  the  ri^t  to  elect  in  whidi  pa: 
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ct  it  should  be  located  as  soon  as  the  patent  was 
The  testimony  shows  that  the  grantee  ezevcised  the 
lection,  and  took  possession  of  the  six  hundred  acre 
ly  as  1793.     This  location,  in  conformity  with  the 

of  the  deed  itself,  rendered  that  certain  and  defi- 
I  was  before  uncertain,  and  gave  a  good  legal  title 
'     (14  WendeU,  619.) 

^trine  of  the  foregoing  cases  was  recognized  in  Lick 
ell,  3  CaL  63. 

is  claimed  for  the  appellants  that  inasmuch  as  the 
B  a  money  consideration  of  three  thousand  dollars 
B  to  be  presumed  that  Frisbie  and  De  Zaldo  put 
1  possession  of  the  one  thousand  acres  sued  for  at 
when  the  deed  was  delivered,  March  18th,  1856. 
sel  for  appellants  has  presented  no  authorities  in 
;  this  position,  nor  has  he  adduced  any  principle  on 
i  of  whieh  it#  correctness  can  be  vindicated.  There 
ily  no  necessary  nor  is  there  any  natural  cus- 
nneotion  between  the  paym^t  foimd  and  the  segre- 
dispute.  The  two  facts  may  have  transpired  at  the 
t  of  time  —  March  134,  1856  —  but  the  mere  pay- 
he  purchase  money  at  that  date  has  no  appreciable 
to  prove  that  they  did. 

pellants  further  insist  that  the  calls  of  the  deed  in 
dentify  the  land  with  suffident  certainty  to  enable  a 
X)  survey  it  correctly.  In  other  words,  it  is  claimed 
lead  is  a  deed  by  metes  and  bounds,  and  took  effect 
om  the  moment  of  delivery. 

of  this  conclusion,  reference  is  made  to  extraneous 
snted  in  the  record. 

Valley  is  seven  or  eight  miles  long,  find  runs,  in  its 
ourse,  north  and   south.     The  one  thousand  acres? 

by  the  deed  lies  in  the  valley,  and  on  the  west  side 
iblo  Greek;  and  by  the  deed,  they  are  to  be  laid  out 
y  0$  possible  in  a  square  form,"  the  eastern  side  of 
e  resting  upon  the  ereek,  '^as  it  runs  thxodgh  the 
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centre  of  the  valley;"  the  other  aides  of  the  square  "to  1 
straight,  conforming  with  the  cardinal  points  by  true  meridian 

We  shall  here  assume  the  facts  which  the  testimony  of  tl 
surveyor,  Whitcher,  tended  to  prova  He  surveyed  the  oi 
thousand  acres,  claimed  in  the  complaint,  in  1859  or  186 
and  his  survey  was  according  to  the  calls  mentioned  in  tl 
deed;  but  the  land,  according  to  his  testimony  on  croe 
jMtaTninatiw,  "could,  perhaps,  as  well  have  been  located 
answer  the  calls  of  the  deed  at  any  other  place  on  the  wc 
side  of  San  Pablo  Creek,  within  a  distance  of  six  or  eig 
miles  from  one  end  of  the  valley  to  the  other,  as  at  the  pla 
where  it  was  located.*' 

If  the  stream  was  perfectly  straight,  then  five  perfe 
squares  of  a  thousand  acres  each  might  have  been  erected  i 
the  western  ^ide  of  the  creek  on  the  13th  of  March,  185 
each  square  having  the  stream  for  its  eastern  boundaiy.  If  tl 
stream  meandered  through  the  valley,  and  the  meandering 
were  perfectly  uniform,  a  like  number  of  perfect  squares  cou 
have  been  formed  at  that  date;  but  if  the  meanderings  we 
unequal,  then  a  square  erected  upon  that  section  of  the  cre( 
which  appro^mated  most  nearly  to  a  straight  line  would  ha 
been  the  square  called  for  by  the  deed.  But  under  the  la 
hypothesis,  even,  there  might  have  been  two  or  more  secticM 
of  the  stream  whose  respective  variations  from  a  straight  li 
were  precisely  the  sai^e.  Whether  the  course  of  the  strea 
was  straight  or  otherwise,  does  not  appear — nor,  in  the  lig 
of  the  surveyor's  testimony,  is  it  material  to  inquire.  WU 
his  testimony  tended  to  prove  that  the  square  formed  by  hi 
in  1859  or.  1860  answered  the  calls  of  the  deed,  it  also  tend 
to  prove  that  five  squares,  at  least,  might  have  been  form 
upon  the  stream,  each  of  which  would  have  filled  the  calls 
the  deed  quite  as  well.  It  is  true  that  the  witness  says  "pc 
haps  as  well ; "  but  the  witness  was  a  surveyor  of  long  stan 
ing,  and  was  intimately  acquainted  with  the  valley.  T] 
burden  was  upon  the  plaintiffs  in  proving  that  the  tJiousai 
acres  could  be  located  within  the  (^alls  of  the  deed  only  at  tl 
place  where  it  had  been  located  by  the  surveyor  in  1859 
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view  of  the  numerous  decisions  of  the  late  Supreme 
familiar  to  require  citation,  we  are  not  at  liberty 
new  trial  on  the  ground  that  the  Judge  who  tried 
failed  to  find  on  the  testimony  of  Whitcher  (which 
nly  testimony  bearing  on  the  question)  thajt  there 
pot  only  in  the  western  half  of  the  vaDey  to  which 
ould  be  applied, 

ation  established  betwen  Frisbie  and  De  Zaldo  and 
ly  the  deed  of  March  18th,  1856,  was  the  relation 
in  common,  and  that  relation  now  subsists  betwen 
iffs  who  have  succeeded  to  the  rights  of  Grermon, 
efendant,  Evoy,  who  has  succeeded,  in  part,  to  the 
Frisbie  and  De  Zaldo. 

spondent,  MuUiken,  answered  separately.  In  his 
says  ^'  that  he  is  not  guilty  of  the  supposed  tr^- 
L  ejectment  in  the  complaint  mentioned,  nor  of  any 
[)£."  This,  at  the  beet,  amounts  to  a  general  denial 
as  the  complaint  was  sworn  to,  the  traverse  raised 
The  answer  proceeds  as  follows:  "And  this  defend- 
r  says,  that  he  is  not  in  possession  of  the  lands  and 
described  in  said  complaint,  or  any  part  thereof." 
jr  was  filed  on  the  8th  of  February,  1860,  and  the 
on  the  27th  of  January  of  the  same  year.  The 
charges  that  the  defendants  were  in  possession  at 
sncement  of  the  action,  and  to  this  allegation  the 
akes  no  response,  and  therefore  the  truth  of  the 
must  be  taken  as  confessed.  The  further  allegation 
in's  answer — "nor  does  he  withhold,  nor  has  he  ever 
he  BfiLxne  from  the  plaintiffs"  —  is  not  a  sufficient 
the  charge  that  he  was  in  possession  at  the  time 
action  was  brought. 

eral  judgm^t  in  favor  of  Mulliken  is  reversed,  and 
ordered,  and  the  judgment  in  favor  of  Evoy  is 


rtioe  Hhodbs  socpressed  no  opinion* 
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HUGH  H.  DOWUTER  v.  WILLIAM  SMITH. 

Alcaldb's  Books  —  Whxn  Rbcmvm)  am  Btidbmob.-^  An  entry  of  a  grant  oi 
land  in  the  Pueblo  de  San  Jee6,  made  In  the  Book  of  Alcalde's  Qrantu,  ii 
entitled  to  be  receiyed  in  evidence  upon  proof  that  the  penons  bj  whom  t 
Is  signed  were  the  Alcalde  and  Clerk  of  said  pueblo  at  tlie  time  It  bean 
date,  and  that  their  signataree  are  genuine,  and  that  tb%  book  was  ona  00 
the  books  of  the  Alcalde's  office  in  which  Alcalde  grants  were  entered,  an^ 
that  the  book  belonged  to  the  Recorder's  office  of  Santa  Clara  County. 

ALCALDn*s  Grants. —  The  statement  of  an  Alcalde's  official  character,  ta  th< 
commoicement  of  a  grant  signed  by  him.  Is  suffidrat  to  show  that  h< 
acted  in  his  official  capacity,  without  a  desoripMo  offloU  appended  to  hli 
signature. 

Samb —  Dbliybbt  ov. —  Where  the  original  grant  of  an  Alcalde  Is  contained  li 
the  book  of  grants  kept  by  him,  no  proof  of  n-  dellTery  of  the  grant  I 
required.  The  production  of  the  book  has  the  same  force  and  elfect  upoi 
the  question  of  delivery  as  the  production  of  an  original  deed  or  gran 
would  have  by  one  claiming  under  It. 

QarrcTJLiu  Dbb>. — ^A  quitclaim  deed  will  enable  the  grantee  to  maintain  m§9ei 
ment  for  the  land  It  conveys  If  his  grantor  could  have  done  so. 

Jurisdiction  of  Probate  Courts. —  Probate  Courts  Save  no  Jnrlsdlctton  t 
administer  upon  the  estsites  of  deceased  persons  who  died  prior  to  th 
adoption  of  the  Constifutlon. 

Bbcobos  ov  Pbobatb  Courts. —  Where  a  Probate  Court  administers  upon  th 
estate  of  such  deceased  person.  Ha  proceedings  are  not  entitled  to  be  re 
ceived  in  evidence. 

■ourrABLB  DBFSNsa  TO  BX  Plbadbd. —  If  a  defendant  In  an  aettan  of  electmen 
desires  to  avail  hlmoelf  of't^i  equitable  defence  as  a  bar,  he  must  set  1 
up  in  his  answer  with  the  same  particularity  which  is  observed  In  a  bill  o 
equity. 

OtOBT  icnoT  Pass  on  BQunanui  Dbtsnsb. —  The  Court,  and  net  tlio  jary 
must  pass  upon  the  equitable  title  set  up  in  the  answer,  and  It  most  V 
sufficiently  pleaded  to  warrant  the  Court  in  granting  a  decree  which  wfl 
estop  the  further  prosecution  of  the  action.  The  Statute  of  LlmftstlsBii 
does  not  begin  to  run  against  the  title  to  land  derived  from  the  Qomn 
ment  of  Mexico  until  a  confirmation  by  a  patent  from  the  GevomiMB 
of  the  United  States. 

Appeal  from  the  District  Cburt,  Third  Jndioial  District 

Santa  Clara  County, 

This  was  an  action  of  ejeetment  to  recover  possession  of  1 
lot  in.  San  J086,  Santa  Olara  Oonnty,  oonupeneed  October  0th 
1861. 

The  complaint  averred,  that  on  the  20th  day  of  September 
1861,  plaintiff  was  sensed  in  fee  as  the.  owner  of  Ae  demanded 
premises,  and  that  on  said  day  defendant  entered  npon  1h( 
premises  and  ousted  and  ejected  him  therefroniy  and  atil 
detains  the  same. 
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weTy  after  denying  the  aUegations  of  the  eomplaint, 
dew  matter  that  as  long  ago  as  1852,  one  Bedman 
of  the  demanded  premiaes,  claiming  to  be  the  owner 
d  remained  in  possession  of  the  same  nntil  his  death, 
rried  in  April,  1858.  That  said  Bedman  left  a  will, 
le  appointed  B.  A.  Bedman  his  executor,  and  said 
robated  in  the  month  following  the  death  of  the  tee- 
the executor  received  letters  from  the  Probate  Coart 
!lara  County,  and  entered  upon  the  discharge  of  his 
1  as  such,  took  charge  of  the  property,  and  continued 
the  same  until  August  1st,  1861,  when  the  defend- 
I  into  possession  under  a  lease  from  the  executor, 
nee  continued  to  occupy  as  his  tenant.    That  while 

r  Bedman,  in  his  lifetime,  occupied  the  premises,  wj,  . 

bz.  Public  Administrator  of  Santa  Clara  County, 

9d  upon  the  estate  of  one  J-  W.  Jenkins,  who  had  ,.jj^  . 

;  died  intestate  in  said  county,  and  on  the  23d  day  k^t  ' 

J58,  procured  an  order  of  sale  of  the  lot  fronj  said 

ourt,  and  on  the  8d  day  of  August,  1858,  sold  the  f  *  i. 

one  Jordan  became  the  purchaser.     That  the  pro- 
confirmed  the  sale,  and  on  the  15th  day  of  Novem-  !l8i , 
the  Administrator  executed  to  Jordan  a  deed  of  the                                    |H»^: 
md  that  Jordan  sold  to  Bedman  the  testator.    The                                    [i^ 

0  set  up  the  Statute  of  Limitations  of  three  years,  ^ 

i  in  case  of  sale  of  lands  by  order  of  the  Probate  t-      :    w^^-f 

also  the  Statute  of  Limitations  of  five  years.  •  ' 

intiff,  in  support  of  his  title,  offered  in  evidence  the  .     "*■ 

le  Alcalde  to  Jenkins  the  intestate,  of  whidi  the  lot  . !  Jl 

1  copy:  >i|| 

M  Pueblo  de  San  J096  de  Ode.: 

as,  John  Jenkins  has  applied  to  dds  ofBee  for  Lots 

1  Block  No.  1,  and  Bange  No.  2,  north  of  the  base  <' 

lid' lots  being  vacant : 

therefbie,  is  to  certify,  that  I,  John  Burton,  First 

the  Pueblo  de  San  Jos6  de  GWe.,  on  the  part  of  the 

r  and  in  consideration  of  the  sum  of  waat  is  spe- 
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cified  by  law^  receipt  whereof  is  hereby  fully  confessed  s 
acknowledged,  have  bargained,  sold,  and  conveyed  unto 
said  John  Jenkins,  and  to  his  hejrs  and  assigns  forever,  two  c 
tain  messuages  or  lots  of  land,  lying  and  being  in  the  Pue 
de  San  Jose  de  Gde.,  and  known  on  the  plat  of  said  to 
as  Lots  'Nob,  8  and  9,  in  Block  No.  1,  and  Bange  No.  2,  north 
the  base  line,  and  containing  each  fifty  varas  square;  to  hi 
and  to  hold  the  same,  with  all  the  rights  and  privileges  the 
unto  belonging,  conditioned  and  provided,  that  the  said  J< 
Jenkins  will  fence  said  lots  with  redwood,  or  erect  a  dwell 
thereon^  on  or  before  the  expiration  of  twelve  months  fr 
date. 

^'  In  witness  whereof  I  have  hereunto  set  my  hand  and  m 
this  9th  day  of  August,  A.  D.  1847. 

**  JOHK  BUBTOV 

"  Chabudb  Whotb,  Clerk.'' 

Jenkins,  at  his  death,  left  as  heirs^  brothets  and  sisters,  i 
plaintiff's  quitclaim  deed  from  them  was  dated  July  15th,  18 

The  proceedings  in  the  Probate  Court  relative  to  the  adnc 
istration  upon  the  estate  of  Jenkins  bear  date  at  the  ti 
averred  in  the  answer,  and  the  deed  of  the  administrator 
the  grantor  of  defendant's  lessor  was  executed  as  therein 
forth.  Defendant's  lessor  claimed  the  title  to  the  deman< 
premises  by  virtue  of  the  administrator's  deed,  as  well  as 
Sheriff's  deeds,  executed  under  sales  made  on  executi( 
against  one  Curl,  who,  defendants  claimed,  was  Jenki 
partner  at  the  time  of  the  grant,  and  that  the  grant  was  nu 
for  the  joint  benefit  of  the  two. 

Plaintiff  recovered  judgment  in  the  Court  below,  and 
fendant  appealed. 

P.  L.  Edwards,  for  Appellant 

The  testimony  of  Curl  was  admissiUe  and  relerant,  becai 
an  equitable  defense  was  set  up,  and  even  though  it  may  hi 
been  inartistically  pleaded,  the  trial  proceeded  upon  the  mei 
and  without  specific  objection  to  the  pleadings.    It  appeti 
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wad  entitled  to  at  least  the  undivided  half  of  the 

such,  to  enforce  a  conveyance  from  the  heirs  of  J. 
B.  Besides,  the  testimony  was  appropriate  under 
I  pleadings  for  the  purpose  of  showing  that  the 
had  an  equitable  defense,  or  it  may  be,  rather,  that 
ff,  resting  upon  the  strength  of  his  own  title,  could 
'.  For  the  same  reasons,  the  judgments  and  the 
^8  in  the  several  actions  against  Curl,  under  which 
^uced  additional  title,  were  admissible  in  evidence. 
rute  of  Limitations  of  1855,  relied  on  by  the  counsel, 
ifestly  relates  only  to  cases  in  whidi  one  party 
er  a  Mexican  grant^  and  another  claims  under  some 
la     It   cannot  be   construed   to  embrace   cases  in 

parties  deduce  title  from  the  same  common  source, 
interests  aflFected  by  the  papers,  it  therefore  makes 
oe  whether  the  conflicting  titles  asserted  under  the 

been  finally  confirmed  or  not,  nor  whether  one  of 
f  J.  W.  Jenkins  was  under  the  disability  of  infancy 
,  or  not 

)  of  Johnson  r.  Ycm  Dyke,  20  CaL  325,  is  not  at 
bis  proposition— in  fact,  confirms  it     That  was  the  \m 

)  in  possession,  and  claiming  under  a  mere  color  of  ^^ 

ding  against  one  claiming  under  a  grant  from  Mex-  v^^ 

had  not  been  finally  confirmed,  the  main  question  Ui* 

bher  the  statute  would  run   from  the  judgment  of 
m  or  only  from  the  perfection  of  the  survey  by 

land  was  definitely  segregated.  It .  cannot  affect 
because  the  defendant  has  the  possessory  and  older 

title,  and  if  he  cannot  set  up  the  lapse  of  time  in 

action  of  the  plaintiff,  a  fortiori,  the  latter  cannot 
lis  action  in  virtue  of  the  alleged  grants  and  if  he 
all,  he  must  do  so  upon  his  mere  title,  and  this  title, 
to  his  own  showing,  is  inchoate  and  unconfirmed. 
bB  produde  the  defendant  from  the  benefits  of  the 
[imitation,  they  must,  a  fortiori,  and  of  necessity, 
Im  plaintifPs  right  of  recoveiy  upon  the  strength 
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of  his  own  case.  His  own  assumed  title  is  indboate  and  ni 
firmed,  and  wholly  unfortified  by  possession^  and,  aocOTdii 
his  own  theory,  he  can  have  no  title  upon  which  ejecti 
can  be  maintained. 

If  we  understand  the  counsel,  the  proposition  is  stated, 
because  J.  W.  Jenkins  died  in  1848,  the  Probate  Court  oi 
State,  succeeding  the  Mexican  regime,  could  have  no  juri 
tion  over  his  estate,  and  that  all  of  the  acts  of  his  sen 
administrators  were  therefore  void.  In  support  of  the  pi 
sition,  Orimes  v,  Norris,  6  Cal.  624,  Tevis  v.  Pitcher,  10 
477,  and  De  la  Otuerra  v,  Packard,  17  Cal.  182,  are  c 
Unfortunately,  however,  for  the  argument,  none  of  these  i 
are  of  the  least  aid.  They  recognize  the  doctrine  that  the 
of  the  forum  governs  the  remedy,  and  are  wholly  antagoi 
to  die  position  that  because  a  man  died  before  the  inau{ 
tion  of  the  new  government,  therefore  there  could  be  no  adm 
tration  of  his  estate.  The  cases  cited  are  all  in  reference  to  ^ 
of  real  estate,  and  the  questions  were  as  to  the  validity  od 
devises  in  view  of  the  Mexican  law,  without  probate  undei 
succeeding  State  law. 

The  counsel' having  assumed  that  the  sale  was  without  j 
diction  and  void,  then,  as  a  corollary,  asserts  that  the  1 
ute  of  Limitations  could  not  run.  We  conclude  the  rev 
from  our  antagonistic  point  of  view.  Besides,  we  hold 
the  defendant,  and  those  under  whom  he  claims,  having 
all  the  time  in  the  adverse  possession,  may  successfully 
upon  the  statute.  He  may  rely  on  either  or  both  stat 
In  our  view  of  the  case,  there  is  no  necessity  for  invoking 
aid  of  the  Act  of  1860,  page  16;  but  we  have  a  ri^t  to 
it  in  aid  of  irregularities  in  the  proceedings  of  a  Court 
administrator  with  full  jurisdictional  and  functional  poi 
Tti  our  view,  these  proceedings  were,  at  most,  irregular, 
we  maintain  they  were  not  even  that.  If  merely  irreg 
they  might  have  been  attacked  by  a  direct  proceeding,  but 
collaterally. 

The  cases  of  Smith  v.  Mt>r8e,  2  CaL  542,  and  Billing 
Hall,  7  Cal.  18-6,  are  in  harmony  with  our  theory.     The 
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«ide8  that  a  deed,  void  by  reason  of  fraud,  cannot  be 
as  to  third  persons  by  an  Act  of  the  L^slatare; 
econd  folly  recognizes  the  power  of  the  Legislature 
3  and  direct  as  to  the  remedy.  It  may  be  remarked^ 
1,  however,  that  the  counsel  came  to  a  singular  con- 
hen  he  says  that  the  Act  of  1860  was  intended  only 
'  the  difficulty  considered  in  Becket  v.  Selover.  It  is 
that  the  decision  itseU  had  provided  the  specific  rule 
:  very  difficulty.  The  Act  must  have  becoi  intended 
[ling  more. 

Lhe  hypothesis,  then,  that  the  proceedings  were  not 
,  at  most,  voidable,  it  results  that  the  Legislature, 
nee,  had  competent  power  to  pass  the  Act  in  ques- 
at  all  the  proceedings  of  all  the  administrators  in  this 
ralid,  and  that  all  the  record  evidence  offered  by  the 
;  is  admissible. 

is  a  long  series  of  decisions  to  the  effect  that  an  Act 
gislature  is  not  void  simply  because  retroactive.  •  It 
addition,  divest  a  vested  right,  or  impair  the  obliga- 
contract  The  records  in  the  several  oases  against 
3  proper  evidence,  because  in  equity  he  was  at  least 
ler,  or  at  least  a  tenant  in  common,  with  the  dece- 
1  the  proceedings  in  those  cases  vested  all  the  title 
mer  in  J.  W.  Eedman.  This  is  putting  the  defend- 
)  upon  its  humblest  grounds.  Was  not  Curl,  in 
I  surviving  joint  tenant  or  co-partner  in  equity, 
o  the  whole  property?  and,  if  so,  did  not  J.  W. 
succeed  to  that  whole  equitable  title!  If  we  are 
our  position  that  the  proceedings  in  the  Probate 
not  void,  it  results  from  the  counsel's  own  argument 
several  Statutes  of  Limitation  operated  as  a  bar  to 
tifPs  recovery.  As  between  her  own  citizens,  the 
a  perfect  right  to  determine  what  shall  constitute 
of  title  to  lands  within  her  boundaries.  {Mima  y* 
\  OaL  18.) 
der  of  the  Probate  Court  directing  the  sale  was  a 


ii 


f"'" 


1 

1 


• 


I     ( 


120    SUPBEMECOXJET  —  JANUAKY  TERM,  1864. 

Hosh   H.  Downer  v,   William  Smitli. 

judicial  act,  and,  as  such,  is  entitled  to  the  benefit  of  all  1^ 
presumptions.     (Halleck  y.  Orey,  9  CaL  195.) 

The  title  of  the  purchaser  does  not  depend  upon  the  retui 
or  other  mere  ministerial  acts  of  the  officer  over  which  he  hi 
no  oontroL    (Cloud  v.  El  Dorado  Cownty,  12  CaL  138.) 

In  our  view,  nearly  all  the  questions  hitherto  presente 
including  the  effect  of  the  statute  of  1860,  have  been  decide 
by  this  Court    {Hart  v.  BumeU,  15  Cal.  616.) 

The  defendant  and  his  grantors  having  had  die  possessio 
and  at  least  an  equity,  the  plaintiff,  when  he  purchased,  wi 
bound  to  take  notice  of  that  title.  {Bryan  v.  Ramvrez,  8  Cf 
467.) 

Keither  is  the  defendant's  case  weak^ied  if  it  should  1 
held  that  his  paper  title  ia  defective..  He  stiU  has  his  pc 
sessory  title  unimpaired,  and  that  is  all  that  is  neoessar 
{Morton  v.  Folger,  16  CaL  278.) 

The  deed  under  which  the  plaintiff  seeks  to  deduce  his  on 
claim  of  title,  is  a  mere  release  or  quitclaim,  without  ai 
words  operative  as  a  conveyance.  It  is  only  equivalent  to  t1 
vendor  saying,  in  a  l^gal  form,  that  aa  against  the  vendee  1 
would  not  thereafter  assert  any  cdaim.  It  operated  as  \ 
estoppel  only* 

It  could  not  pass  such  a  title  to  the  plaintiff  as  wou 
enable  him  to  maintain  ejectment  against  another  in  possessio 
and  claiming  adversely.  By  the  common  law  there  oould  ] 
no  convejaaot  of  land  valid  as  against  one  in  adverse  pc 
session.  We  concede  that  the  rule  has  been  modified  in  son 
of  our  States  by  statutes,  and  in  others  by  decisions;  but  i 
hazard  the  opinion  that  in  none  has  it  been  so  modified  aa 
authorize  an  ejectment  upon  a  mere  deed  of  release  and  quJ 
claim,  without  words  of  grant,  or  a  positive  enabling  statul 
Here,  we  have  no  such  statute — not  even  a  Statute  of  TTsc 
{Mesick  v.  Sunderland,  6  Cal.  297 ;  Washburn  on  Real  Estal 
696,  606,  620 ;  Jackson  v.  Dermoni,  9  Johns.  55 ;  Jackmm  et  i 
v.  Todd,  2  Caine.  182.) 

Such  a  deed  is  not  sufficient  even  to  catch  a  title  by  the  ve 
dor  subsequently  acquired.     Its  highest  effect  is  by  way  ( 
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personam.  (See  particularly,  Valle  v.  Clemens,  18 
86;  Jackson  v.  Hulible,  1  Cow.  613;  Jackson  v. 
Cow.  13;  Bogy  v.  Shoah,  18  Missouri,  366.) 

Moore  and  A.  L.  Rhodes,  for  Respondent 

»ue8  in  this  cause  arise  upon  the  denial  of  the  alle- 
the  complaint  and  the  answer  of  the  Statute  of 

matter  set  up  by  the  defendant  is  not  su£5ciently 
ntitle  him  to  any  equitable  relief,  he  having  failed 
at  the  estate  of  Bedman,  or  any  person,  held  any 
tie  or  interest  in  the  land ;  but,  on  the  contrary,  he 
at  the  time  of  the  sale  by  Yontz,  Redman  held  the 
e  possession  of  the  lot 

Jenkins  having  died  in  1848,  his  estate  was  not 
administration,  and  therefore  the  grant  of  letters  of 
ion  was  void.  (Grimes  v.  N orris,  6  Cal.  624r-6; 
Itcher,  10  Cal.  477;  De  la  Ouerra  v.  Packard,  17 

being  void,  the  limitation  of  actions  expressed  in 
of  the  Act  to  regulate  the  settlement  of  estates  of 
rsons,  can  have  no  application  to  this  case,  for  a  sale 
)e  denominated  an  administrator's  sale  unless  the 
jurisdiction  to  order  the  sale,  and  the  administrator 
»wer  to  sell. 

burt,  Sandebbon,  0.  J. 

ction  to  the  introduction  of  the  book,  called  in  the 
ok  No.  3,''  containing  what  purported  to  be  Alcalde 
ntenable.  The  book  purported  to  contain  the  grant 
dns,  under  whom  the  plaintiff  claimed  title  to  the 
1  controversy.  The  grant  in  question,  as  appears 
ook,  was  signed  by  one  Jobn  Burton,  and  atteeted 
irles  White  as  Clerk.  It  was  shown  by  the  witness 
,  who. was  sworn  for  that  purpose,  that  at  the  time 
ears  date,  Burton  was  the  Alcalde  of  the  Pueblo  de 
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San  Jose  de  Ouadalupe,  in  which  the  land  in  oontrovers] 
located,  and  that  White  was  hia  Clerk;  that  both  Burton  i 
White  were  dead;  that  the  signatures  of  Burton  and  Wl 
appended  to  the  grant,  were  genuine,. and  that  the  book 
one  of  the  books  of  the  Alcalde's  office  in  which  Alcalde  gn 
were  entered.  It  further  appears,  from  the  testimony  of 
witness  Tisdall,  who  was  Deputy  Kecorder  of  Santa  CI 
County,  (the  county  in  which  the  land  is  located,)  that 
book  belonged  to  the  Recorder's  office  of  that  county.  Fi 
these  facts,  we  think  the  Court  was  warranted  in  finding  i 
the  book  was  one  of  original  entries,  and  therefore  entitlec 
be  admitted  as  evidence  upon  Ihat  ground ;  but  whether  u 
that  ground  or  not,  the  evidence  was  sufficient  to  entitle 
book  to  admission  under  the  provisions  of  the  Act  to  l^;a 
certain  records  in  the  Recorder's  office  of  the  Counly  of  Ss 
Clara.     (Statutes  of  1861,  507.) 

The  further  objection  to  the  grant  itself,  on  the  ground  1 
Burton  had  not  appended  to  his  signature  his  official  desij 
tion,  is,  in  our  judgment,  without  merit  The  Alcalde  st 
his  official  character  at  the  commencement  of  the  grant,  wh 
together  with  the  fact  already  proved  that  he  was  the  Alcald 
the  time  the  grant  bears  date,  was  sufficient  to  show  that 
acted  in  his  official  capacity  notwithstanding  no  descriptio  ajj 
was  appended  to  his  signature. 

The  objection  that  there  was  no  proof  of  delivery  is  \ 
untenable.  The  grant  contained  in  the  book  being  the  ot 
nal  grant,  it  follows  that  there  could  have  been  no  deliver] 
the  grantee  other  than  such  as  the  entry  of  the  grant  in 
book  kept  for  that  purpose  imports,  except  by  duplicate.  '. 
production  of  such  duplicate,  if  any  was  given  by  the  pf 
claiming  under  the  grant,  would  be  prima  facie  evidence 
delivery. 

The  second  section  of  the  Act  above  cited  provides  that 
books  of  record  mentioned  therein  (of  which  Book  'No.  8  is  o 
"  ♦   *   *   may  be  offered  in  evidence  in  the  same  manner 
with  the  same  force  and  effect  in  all  cases  as  if  they  had  I 
produced  from  the  custody  of  the  perscHi  daiming  under 
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ti  deed,  conveyance^  or  other  inBtmment  m  writ- 
language  was  obviously  intended  to  give  to  the 
>f  the  book  in  question  the  same  force  and  effect 
estion  of  delivery  which  would  ordinarily  attach 
ction  of  an  original  deed  or  grant  l^  one  claiming 
hat  is  to  say,  make  it  prima  facie  evidence  of 

led  that  the  Court  erred  in  admitting  the  deeds  of 

Jenkins  to  the  plaintiffs,  upon  the  ground  that  ^Hll  i   4 

nly  quitclaim  deeds,  and  therefore  insufficient  to  T^^ 

5.     In  SuUivan  v.  Davis  ei  al.,  4  CaL  291,  which  k  'J^' 

n  of  ejectment,  the  plaintiff  claimed  under  a  quit* 

and  it  was  tliere  held  that  it  was  sufficient  to 
rantee  to  maintain  ejectment  if  his  grantor  could 

0. 

claimed  that  the  Court  erred  in  excluding  the  pro- 
the  Probate  Court  of  Santa  Clara  County,  in  the 
le  estate  of  Jenkins,  through  which  the  defendant 
bave  become  vested  with  the  title  of  the  original 
't  appears  from  the  record,  that  Jenkins  died  in 
:8,  prior  to  the  existence  of  California  as  a  State. 
Estate  V.  Narris,  6  Cal.  621,  it  was  held  that  the 
irt  had  no  jurisdiction  over  the  probate  of  the  will 
vho  died  before  the  organization  of  the  State  Qov- 
rhe  doctrine  there  laid  down  was  subsequently 
Tevis  V.  Pitcher,  10  Cal.  465.  There  is  no  differ- 
iciple  between  those  cases  and  the  present,  so  far 
ion  under  consideration  is  concerned. 
bo  regulate  the  settlement  of  the  estates  of  deceased 
:e8  no  express  provision  for  an  administration  npon 
of  persons  who  died  prior  to  the  adoption  of  tlie 
L,  and  in  the  absence  of  any  such  provision  it  can- 
nstrued  as  to  embrace  such  cases.  It  was  the  evi- 
:on  of  the  L^slature  to  leave  such  estates  to  be 
Jid  under  the  law  as  it  stood  prior  to  the  Consti- 

I  that  the  Probate  Court  oould  assume  no  jurisdic* 
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tion  over  the  estate  of  Jenkins,  and  that  all  its  proceedings  a 
their  consequences,  being,  therefore,  null  and  void,  were  pr 
erly  excluded. 

The  next  error- assigned  is,  that  the  Court  erred  in  exdudj 
a  mass  of  evidence  tending  to  prove  in  the  defendant's  lai 
lord  an  equitable  title  to  one  half  of  the  premises  in  coni 
versy,  derived  from  one  Curl,  who  was  the  surviving  parti 
of  Jenkins,  and  claimed  that  the  lot  in  question  had  been  p 
chased  by  Jenkins  with  partnership  funds,  and  that  by  reaf 
thereof  he  held  in  trust  for  him  to  that  extent  A  suffici* 
answer  to  this  assignment  is  found  in  the  fact  that  no  eqi 
aide  title  is  set  out  in  the  answer.  The  name  of  Cori 
nowhere  mentioned  in  the  answer,  nor  his  claim  of  ti 
referred  to,  nor  are  any  other  facts  upon  which  an  eqn 
could  be  based  intelligibly  stated.  Under  the  pleadings, 
are  compelled  to  hold  that  the  parties  stood  upon  their  l€| 
rights  only.  If  the  defendant  in  an  action  of  ejeotoM 
desires  to  avail  himself  of  an  equitable  defense  as  a  bar, 
must  set  it  up  with  the  same  particularity  which  is  obsan 
in  a  bill  of  equity.  The  equitable  title  is  for  tiie  Court,  s 
not  the  jury,  and  must  be  sufficiently  stated  to  warrant 
Court  in  granting  a  decree  which  would  estop  the  furtl 
prosecution  of  the  action ;  and,  unless  this  is  d(me,  the  defe 
ant  must  be  regarded  as  relying  solely  upon  his  l^al  ti 
For  these  reasons,  the  Court  did  not  err  in  excluding  the  i 
dence  in  question. 

Under  the  view  we  have  taken,  the  defendant  is  forced 
rely  upon  his  possession,  which  cannot  stand  in  the  preeei 
of  the  plaintiffs  title.  Nor  can  that  possession  be  aided 
the  Statute  of  Limitations.  The  title  of  the  plaintiff  is  dimi 
from  the  Mexican  Gk>vemment,  and  being  yet  nnconfinn 
the  statute  does  not  run  a^zrainst  it. 

Judgment  affirmed. 

Mr.  Justice  Rhodes,  having  been  of  connsel,  did  not  mH 

the  trial  in  this  case. 
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E.  T.  STONE  V.  A.  ELKENS. 

iL  CoNSTBUCTxoif. —  Tlie  MTentj-foarth  Mcdoii  of  the  Act  to 
elections,  which  confers  upon  the  Boards  of  Supenrlsors  of  the 
>iinties  the  power  to  try  a  contest  In  relation  to  the  ofBce  of 
idge.  Is  unconstitntlonaL 

from  the  Board  of  Superviaors  of  Stanislaus  Caanty. 

it  recoyered  judgment  before  the  Board  of  Super- 
Plaintiff  appealed. 

d  Cobb,  for  Appellant 

£  Spaulding,  for  Respondent; 

)ourt,  Sawtbb,  J. 

sUant  and  respondent  were  candidates  for  the  office 

Judge,  in  the  County  of  Stanislaus,  at  the  late 

rhe  appellant  contested  the  election  of  the  respon- 

It  office  before  the  Board  of  Supervisors  of  said 

[  this  is  an  appeal  from  the  judgment  rendered  by  the 

QSt  the  appellant  in  that  proceeding. 

ondent  moves  to  dismiss  the  appeal  on  the  grounds, 

rs  —  first;  that  this  Court  has  no  jurisdiction  of  the 

the  reason  that  the  Board  of  Supervisors  is  not  a 

that  this  is,  therefore^  not  an  appeal  from  the  judg- 

r  Court ;  second,  that  no  appeal  can  be  taken  from  the 

a  Board  of  Supervisors. 

wtions  are  substantially  the  same,  op,  if  not,  they 
m  the  same  principles.  The  Election  Law  (found 
Dig.  p.  381,  Sees.  51  to  73  inclusive)  prescribes  the 
Qtesting  the  election  of  various  officers. 
^diction  is  conferred  upon  the  County  Court;  the 
I  in  these  sections  prescribed  are  essentially  judicial 
aracter;  pleadings  are  to  be  filed;  a  citation  to  the 
le  election  is  contested  is  to  be  issued  and  served ; 
re  to  be  subpoenaed  and  examined;  the  fact  as  to 
Y  was  actually  elected  is  to  be  litigated  and  deter- 
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mined  in  accordance  with  ^*  the  rules  of  law  and  evid^ 
governing  the  determination  of  questions  of  law  and  fact' 
other  cases^  so  far  as  the  same  may  be  applicable ;  and^  "  a 
hearing  the  proofs  and  allegations  of  the  parties,  the  O 
shall  pronounce  judgment  in  the  premises,  either  confinr 
or  annulling  and  setting  aside  such  election,  according  to 
law  and  right  of  the  case."  Judgment  is  also  to  be  rend( 
against  the  losing  party  for  costs,  '^  which  may  be  colleote< 
the  same  manner  in  whidi  similar  costs  are  collected  in 
iDistrict  Courts;"  and,  by  section  69,  "either  party  fee 
himself  aggrieved  by  die  judgment  of  said  Court  may  ap] 
therefrom  to  the  Supreme  Court,  as  in  other  cases  of  ap] 
thereto  from  the  Coimty  Court" 

There  can  be  no  doubt  that  such  proceedings  are  pu: 
judicial  in  their  diaracter,  and  being  so,  and  the  case  be 
special,  the  County  Court  has  jurisdiction.  (Smmders 
Haynes,  13  Cal.  152.) 

Section  74  is  as  follows,  to  wit:  "  In  case  of  any  oontes 
regard  to  any  election  to  fill  the  office  of  County  Judge,  £ 
contest  shall  be  tried  in  like  mann^  by  the  Board  of  Su 
visors  of  said  county."  This  is  the  only  section  specific 
referring  to  the  matter  in  the  case  of  contesting  the  electio] 
County  Judge.  According  to  this  provision,  the  Board  of  Su 
visors  are  to  proceed  in  the  same  manner  as  the  County  Co 
and  to  exercise  functions  purely  judicial  in  their  nature, 
not  such  as  are  appropriate  to  that  body.  Axtide  III  of 
Constitution  provides  that  "the  powers  of  the  Qovemn 
of  the  State  of  California  shall  be  divided  into  three  sepa 
departments :  the  Legislative,  the  Executive,  and  Judicial ; 
no  person  charged  with  the  exercise  of  powers  properly 
longing  to  one  of  these  departments  shall  exercise  any  funct 
appertaining  to  either  of  the  others,  except  in  the  cases  hei 
after  permitted." 

The  case  under  consideration  is  not  found  among  the  ex 
tions.  Here,  there  is  an  attempt  to  ocmfer  purdy  judi 
powers  upon  the  Board  of  Supervisors — ^the  power  to' judici 
hear  and  determine  the  title  of  parties  to  tn  office^  and 
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nal  judgment  both  upon  the  subject  matter  and  for 
)  provision  of  the  statute  purporting  to  confer  this 
I  the  Board  of  Supervisors  is  clearly  in  conflict  with 
>  of  the  Constitution  cited,  and  is  therefore  void. 
ermance,  6  Cal.  73;  People  v.  Nevada,  6  Oal.  144, 
Ited.) 

\rB  that  the  Board  of  Supervisors,  in  hearing  and 
g  the  contest  between  these  parties  and  rendering  a 
n  the  proceeding,  assumed  powers  which,  under  the 
n,  they  were  not  competent  to  perform,  and  that 
proceeding  is  a  nullity.  There  is,  then,  no  judg- 
Bre  is  nothing  of  whidi  this  Court  can  take  oogni- 
Cal.  175.) 

on  of  the  Board  of  Supervisors  being  void,  and  the 
9  contestant  unaffected  thereby,  he  probably  has  his 
a  proceeding  upon  an  information  in  the  nature  of 
anto.  (Practice  Act,  section  810 ;  10  Cal.  876 ;  20 
But  it  is  unnecessaiy  to  determine  the  question  in 


1  against  misapprehension,  it  is  proper  to  remark 
^e  do  not  intend  to  be  understood  as  holding  that 
of  Supervisors  cannot,  under  any  circumstances, 
ities  that  in  some  respect  partake  of  a  judicial  char- 
^re  may  be  many  duties  relating  to  the  police  and 
lations  of  counties  of  a  quasi  judjicial,  or  of  a 
acter,  which  properly  belong  to  the  Board  of  Super- 
was  held  in  the  case  of  the  People  v.  El  Dorado 
Cal.  62.  But  the  case  at  bar  involves  no  question 
ure. 
eal  is  dismissed. 

t,  J.,  expressed  no  opinion* 


ELIAS  BLUM  v.  J.  R.  ROBERTSON. 

Fact. — ^Whcn  en*  Is  appolnttd,  by  written  Instmineiit,  th«  atlor* 
let  of  another,  hla  power  to  bind  the  principal  moat  be  ascer- 
one  from  the  language  of  the  Inttmment  by  which  he  la  clothed 
korlty  to  act  for  and  In  the  name  of  tba  prfndpaL 
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BAm  —  HiB  PowvR. — The  agent  cannot,  In  the  exercise  of  the.  power  d 
gated,  bind  the  prlDclpal  by  any  act  beyond  the  power,  or  beside  It,  tho 
It  is  competent  for  him  to  perform  such  subordinate  acts  as  are  wnu 
Incident  to  or  necessary  to  effectuate  the  object  expressed. 

•hi  Dealing  with  ATTOBmcT  in  Pact. — The  party  dealing  with  ma  attoc 
In  fact  is  bound  to  kmm  at  his  peril  what  the  power  of  the  agent  is,  i 
to  understand  its  legal  effect. 

OoNSTsucTioN  OF  PowBB  OF  Attobnst. —  V.,  the  ownsT  of  an  nnoonflnnad  K 
lean  grant,  executed  to  B.  a  power  of  attorney,  which,  after  reciting 
appointment,  read  as  follows :  **  I  glye  him  full,  complete,  and  perl 
power,  as  my  said  attorney  in  fact,  to  do  any  and  everything  to  secure 
title  to  said  rancho,  and  to  prosecute  the  pretension  of  the  same  In 
the  Courts  of  the  United  States ;  and  by  this  I  ratify,  conflnn,  and  appr 
all  the  doings  of  my  said  attorney  in  fact  concerning  said  rancho.'*  H 
that  the  power  did  not  confer  on  the  agent  spy  authority  to  sell  fhe  U 
•r  any  part  of  it,  or  enter  into  any  contract  whidi  would  bind  the  p 
dpal  to  convey  the  same  or  any  part  thereof. 

Wbbm  E«QDiTABLa  TiTLi  Musv  VM  PLEADED,  AMD  HOW. —  If  the  defendant, 
an  action  of  ejectment,  relies  on  an  equitable  title  to  the  demanded  pr 
toes  as  a  defence,  it  mast  be  pleaded,  and  the  answer  setting  it  up  mi 
In  substance  at  least,  possess  all  the  elements  and  essential  qoalities  o 
bill  in  equity,  and  the  equity  presented  mast  be  of  such  a  character  t 
It  ma^  be  ripened  by  the  decree  of  the  Court  into  a  legal  title  to 
premises,  or  such  as  will  estop  the  plaintiff  from  the  prosecution  at 
action. 

Pabol  AoBBBicBNT  TO  ssLL  Lamd. — ^A  party  who  claims  a  rl^it  to  a  esv 
ance  of  land  under  a  t)arol  contract  on  the  ground  of  part  performa: 
must  make  out  by  clear  proof  the  agreement  as  alleged;  and  the  acti 
performance  proved  must  be  unequivocal  evidence  of  such  agreement, 
the  agreement  must  be  certain  In  its  terms,  and  Jost  and  fair  la  all 
parts. 

TteiANCT  AT  Will  —  How  Cbbated  and  TaamNATBD. — ^A  tsnancy  at  will  i 
not  exist  without  express  grant  or  eoBtract,  and  when  It  does  axtot, 
tenant  is  entitled  to  a  reasonable  notice  of  his  landlord's  Intention 
terminate  the  estate  before  an  action  can  be  maintained  against  him 
the  possession. 

Appeal  from  the  District  Court,  Foartb  Judicial  Distr: 
Contra  Costa  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

E.  A.  Lawrence,  for  Appellant 

The  objection  was  taken,  upon  the  argoment,  that  if  this 
an  equitable  defense,  defendant  does  not  oak  for  ap^fic  f 
formance  in  his  anawBr,  in  oomplianoe  with  Ledrade  v.  Boi 
19  Cal.  660. 

But  the  answer  to  this  is  obyious.  Agard  is  not  jet  entit 
to  specific  performance,  and  will  not  be  until  after  the  pat 
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'ft'. 


[  the  pajment  of  one  thousand  dollars.  These  events 
I  future.     He  cannot  ccnnpel  them  to  convey  to  him 

time  fixed  in  the  contract,  and  they  cannot  hy  these 
rs  compel  him  to  pay  the  one  thousand  dollars  to 
re  the  time  they  have  specified  —  that  is^  before  his 
ide  secure  by  the  issuance  of  Hie  patent  But  he  is 
y  the  contract  with  the  immediate  right  of  possession, 
Lirsuance  of  that  contract,  he  was  fnd  in  possession 
alencia.  Hence,  defendant  eotdd  not  pray  for  a  spe- 
►rmance,  and  should  not  have  jHrayed  for  an  injunc- 
use  an  injtmction  presupposes  a  right  of  action  in 
iff,  and  may,  at  some  future  time,  be  set  aside,  and 
proceed;  whereas,  upon  the  facts  set  forth,  defend- 
1  be  entitled  to  have  the  caose  dismissed,  with  his  *  '^ 

use  there  was  no  right  of  action  in  the  ploMhtiff  at  the 
lit  brought.     Hence,  the  prayer  of  his  answer  was  •.  - 

d  this  case  does  not  come  wiihin  the  rule  of  Leetrade  *  *<>  ; 

It  is  a  perfect  equity  united  to  possessitii,  which,  *''-^ 

system,  is  equivalent  for  all  the  purposes  of  defense  . 

title.     (MiHrison  v.  Wilson,  13  CaL  497.)  '  '  '^'    ' 

)pflrent,  from  the  very  general,  comprehensive^  and  . , 

inguage  used   in  the  power  of  attorney,   that  Mrs.  '  ''^^^  ' 

intended  to  invest  her  son,  Cammero,  with   as  full  ||.^^ 

[ete  authority  as  she  herself  possessed,  to  make  con-  'tn^. 

h  lawyers,  without  placing  any  limitation  upon  the 

method  of  compensation,  and  also^  to  ^'pfovide  the  ''^.^tl 

expenses  ^  to  employ  lawyers  and  to  pay  tiie  costs  of  •        '  ^m^ 

I  of  procuring  the  attendance  of  witnesses,   and  all  '  'S 

les  incidental  to  the  prosecution  of  such  claims.  '^'^ 

>the8  Casimero  with  all  the  powers  necessary  to  sue-  f 

iccomplish  the  purpose  intended  by  his  i^pointment 
3  V.  Muldrow,  16  CaL  51S  —  overruling  Billings  t* 
r  CaL  173.) 

thority  to  accomplish  a  definite  end  carries  wi&  it  '■** 

itj,  so  far  as  the  constituent  can  confer  it,  to  execute 

legal  and   appropriate  measures  praper  tb  aooom^ 
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plish  the  object  proposed"     (Fogarty  v.  Sawyer,  17  CaL  58 
Valentine  v.  Piper,  22  Pick.  85.) 

Similar  language  has  frequently  undergone  construction,  i 
obancery,  in  cases  where  powers  of  appointment  have  bee 
created  by  deed  or  will. 

Thus,  in  Bateman  v.  Baieman,  1  Atk.  421,  it  was  held  th] 
a  power  to  raise  money  out  of  a  copyhold  estate,  authorized 
sale  of  the  estate.  So,  a  power  to  pay  debts  out  of  rents  an 
profits,  liaa  b?en  held  to  authorize  a  sale  or  mortgage  of  tl 
estate.  (Bestle  v.  BkmdeU,  1  Meriv.  193,  232;  2  Story  E< 
§§  1064,  1064a.) 

So,  in  the  case  of  Kenworthy  v.  Bate,  6  Vesey,  793.  Tl 
Master  of  the  Bolls  says:  " The  case  of  Long  v.  Long,  5  Vese: 
446,  determines  this:  that  to  enable  a  person  to  sell  land, 
is  not  necessary  to  have  that  autiiority  expressly  given  to  hin 
There  the  party  had  no  right  to  sell,  but  had  a  ri^t  to  chaig 
*  *  *  But  it  was  held  that,  as  there  was  nothing  to  restrai 
him  in  the  amount,  and  he  might  have  charged  the  utmoi 
value,  he  had  done  only  what  was  equivalent  to  that"  (by 
sale  of  the  premises.)  «  «  «  <<  liiat  is,  therefore,  a  diro 
determination  that  a  power  to  charge  includes  a  power  to  seU. 

2.  If  the  power  of  attorney  did  not  authorize  a  oonveyano 
it  authorized  Casimero  to  give  possession  of  the  land,  or  in  othc 
words,  to  give  a  lease  at  will. 

The  principal  is  bound  by  the  aetion  of  the  agents  in  mattei 
left  to  the  agent's  judgment  and  disoreticm,  although  he  u 
erroneously.     (Buggies  v.  Wash.  Co.  11  Mo.  496.) 

3.  But  if  the  Court  is  of  opinion  that  the  power  of  attoo 
ney  is  insufficient  to  authorize  the  execution  of  the  deed  c 
contract,  or  to  give  possession  of  the  prraiises  to  Bates,  Lav 
rence^  and  Hastin^i,  then  we  must  look  elsewhere  for  it 
power. 

Counsel  cannot  say  that  because  Mrs.  Valencia  had  authoi 
izod  her  son  to  enq>loy  counsel  to  prosecute  her  daim  by 
written  instrument,  that  therefore  she  did  not  authorize  him  1 
convey    the   land  by  another  p»wor  of  attorney,  or  even  b 
parol.     She  mi^^t  fiave  done  so  at  another  time,  or  by  a 
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t  instrument  The  two  powers  do  not  clash,  and 
tly  competent  to  show  a  power  to  convey  aliunde. 
i  that  there  is  anything  inconsistent  in  the  same 
Dg  both  authorities  under  two  separate  powers  of 
[Page  v.  Sheffield,  2  Curtis  0.  0.  Rep.  877.) 
blowing  cases  it  was  held  that  a  parol  authority  to 
make  a  contract  for  the  sale  of  land  is  equivalent 
sale  by  the  principal  himself:  18  HL  160,  250, 
V.  Frick,  6  S.  &  R  90,  Warhman  v.  Outhrie,  29 


Valencia  told  Davis,  one  of  the  grantees,  that  die 
ber  son  a  power  of  attorney;  and  in  the  case  of 
oodrich,  12  Wend.  585,  9  Wend,  68,  it  was  held 
arol  acknowledgment  by  the  principal  that  the 
luthority  to  enter  into  a  sealed  contract  was  com- 
mce  of  his  authority. 

%  V.  Jackson,  14  Wend,  619,  where  a  party  claimed 
ed  executed  under  an  alleged  power  of  attorney 
mer,  it  was  held  in  an  action  of  ejectment  for  the 
3  might  giv^  in  evidence  as  proof  of  the  power  the 

of  such  owner  that  such  power  was  valid  and  as 
he  deed,  such  declarations  being  made  previous  to 
y  of  defendant's  interest. 

iration  to  Davis,  one  of  the  grantees  holding  under 
,  ^^  that  her  son  Casimero  had  a  power  of  attorney 
ad  he  had  informed  her  that  he  had  entered  into  a 
th  myself  and  the  lawyers,  giving  us  half  of  the 
she  was  satisfied  with  the  contract,  ♦  ♦  ♦  and  was 
lie  business  had  got  into  our  hands,''  is  not  only 
jvidence  of  the  power  of  attorney,  but  is  prima 
ice  that  she  had  given  him  the  authority,  by  power 

to  do  the  act  which  she  declared  he  had  done  to 
tion. 

mcia  ratified  the  deed  or  contract  with  Bates,  Law- 
BCastings,  of  1854,  by  conveying  to  Davis,  in  1859, 
:>f  the  randi  by  a  valid  deed  under  seal,  upon  the 
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0ame  cooBideration,  and  solely  for  the  purpose  of  ratifying 
same. 

This  Court  lias  repeatedly  held  that  a  subsequent  rati 
tion  is  equal  to  an  original  authority.  {Taylor  v.  Bobin 
14  Cal.  400 ;  13  CaL  230 ;  McOracken  v.  SanFrandsco,  16 
623 ;  1  Hilliard  Vend.  436 ;  Story  on  Agency,  §§  242, 244,  3- 

The  deed  to  Davis,  being  intended  as  a  ratification  or 
firmation  of  the  contract  with  Bates,  Lawrence,  Hastings  et 
it  will  be  a  ratification  ci  the  whole  contract,  for  there  cai 
no  ratification  by  halves.  (See  Newton  v.  Bronson,  8  K 
694;  Tilton  v.  Nelson,  27  Barb.  596;  Powell  v.  Gasson^  H 
Monroe  179;  1  Hilliard  Vend.  338,  §  27;  Story  on  Age 
§  250.) 

E.  W.  F.  Sha/n,  for  Be8p<«dent 

The  letter  of  attorney,  though  under  seal,  grants  no  pc 
to  the  agent  either  to  sell  or  convey  the  estate  of  the  pri 
pal,  or  any  part  of  it  The  power  is  limited  to  the  emp 
ment  of  counsel  to  prosecute  her  claim,  of  title  to  the  Bai 
de  San  Felipe.  (Berrien  v.  McLane,  1  Hoff.  Ck  B.  ^ 
Billings  v.  Morrow,  7  CaL  178.) 

There  was  no  ratification  or  confirmation  of  such  ooa 
anoe  on  the  part  of  the  principaL  A  ratification  could  < 
have  been  by  deed.  {Hwnier  v.  Parher,  7  Mees.  &  Wela.  J 
343;  Hanford  v.  McNair,  9  Wend.  64;  Story  on  Age 
§  242.) 

There  is  no  executory  agreement  ocmtained  in  the  dee< 
question  (m  the  part  of  M.  M.  Valencia,  who  is  there  mad 
figure  as  the  party  of  the  second  part 

If  it  is  Iter  deed,  then  it  took  effect  as  a  present  immec 
eon/veyanee  to  Bates  et  al.  of  an  undivided  half  of  the  rane 

If  it  is  not  her  deed,  it  oould  not  have  had  any  opera 
upon  her  estate  at  all. 

The  only  executory  agreement  contained  in  {he  instrum 
is  on  the  part  of  Bates  and  others,  parlies  of  the  first  part' 

The  answer  does  not  allege  that  she  ev^r  made  any  o 
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r  the  oonyeyanoe  of  her  land,  or  any  part  of  it,  to 
.,  to  Agard,  or  to  the  appellant,  either  orally  or  in 
!Tor  does  it  charge  that  she  ever  agreed,  in  any  form, 
to  such  contract  with  them,  or  any  of  them, 
lent  of  the  absence  of  any  such  allegati<m  in  the 
there  is  no  proof  tending  to  show  that  either  by 
[ng  without  seal,  or  otherwise,  she  ever  made  an 
agreement  with  them,  or  any  of  them,  to  sell  or 
to  cause  to  be  sold  or  conveyed,  her  land,  or  any 

for  the  appellant  insists  that  the  deed  in  questdon, 
;tivc  or  void  as  a  conveyance,  must  be  treated  aa  an 
igreement  to  sell,  and  professes  to  cite  cases  in  sup- 

propositicHL 

principles  upon  which  those  eases  proceed  do  not 
e  case  at  bar. 

by  letter  of  attorney,  not  under  seal,  an  agent  is 
expressly  to  sell  and  convey  the  land  of  the  princi- 
be  attorney  does  sell,  and  executes  and  delivers  a 
d  of  conveyance  in  the  name  of  his  principal,  there 
lot  good  as  a  conveyance  of  the  legal  estate,  because, 

language  of  the  letter  of  attorney  may  be  ccxnpre- 
ough,  yet,  inasmuch  as  it  is  not  under  seal,  the 
i  fact  could  not  execute  a  deed*  If,  however,  the 
loney  were  paid  by  the  purchaser,  and  received  by 
)al,  it  being  his  clear  intent  to  bestow  the  power, 

deed  would  be  good  as  a  contract  of  sale,  no  seal 
isary  in  a  power  for  that  purpose, 
he  attorney,  having  sufficient  power  to  sell  and  ecm- 
d,  executes  the  conveyance  in  his  own  name,  instead 
le  of  the  principal,  describing  himself,  however,  as 
le  in  the  capacity  of  agent  for  the  other,  then  the 
een  treated  as  a  valid  executory  contract  of  sale, 
ling  prooeeds  upon  the  ground  that  there  was  no 
E^er  in  the  agent,  but  there  was  defect  in  the  execu- 
And,  inasmuch  as  the  agent  could  contract  to  sell, 
,  and  a  written  memorandum  of  the  sale,  signed  by 
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him  in  his  own  name,  for  his  principal,  would  answer  tii 
demands  of  the  Statute  of  Frauds,  there  is  no  improprie^  i 
holding  the  sale  to  be  good,  though  the  deed  could  not  operai 
as  a  conveyance  of  the  legal  estate. 

This  is  all  that  can  be  deduced  from  the  numeroua  authoi 
ties  cited  by  appellant's  counsel. 

The  principles  are  plain  enou^  but  cannot  be  made  i 
apply  to  this  case,  where  no  power,  dther  to  sell,  convqr,  i 
to  contract  to  sell  or  convey,  is  to  be  found  in  the  letter  i 
attorney,  with  or  without  seal. 

There  is  no  pretense  for  saying  that  the  letter  of  attomi 
in  question  constitutes  or  creates  an  "  universal  agency.'*  IS 
general  expressions  can  make  it  so.     (Story  on  Agency,  §  21 

Davis,  having  taken  from  Srady  an  assignment  of  his  inte 
est,  procured  from  M.  M.  Valencia,  in  1858,  a  formal  oonve; 
ance  of  two  tenths  of  the  ranch. 

It  is  not,  nor  does  it  purport  to  be,  a  deed  of  ratification 
It  contains  no  reference  to  the  deed  made  by  Casimero  Brionc 

It  seems  to  vest  Davis  with  a  legal  title  of  two  undivid< 
tenths  of  the  ranch. 

Neither  the  appellant,  nor  any  one  under  whom  he  eUin 
to  hold,  has  any  connection  with  it 

By  the  Court,  Cusbbt,  J. 

This  is  an  action  of  ejectment,  brought  to  recover  the  pc 
session  of  a  certain  tract  of  land  in  the  County  of  Cent 
Costa,  known  as  the  Rancho  ^'Boca  de  la  Canada  del  Pinole 
or  San  Felipe,  containing  three  square  leagues  of  land.  T1 
plaintiff  alleges  that  on  the  20th  day  of  March,  1860,  he  wj 
the  owner  in  lee  simple  and  in  the  poesession  of  the  undividc 
one  sixth  part  of  said  rancho,  and  that  on  the  day  f oUowin 
while  he  was  so  the  owner  and  in  possession  of  said  land,  tl 
defendant  unlawfully  entered  thex^n  and  ousted  him  ther 
from,  and  has,  from  that  time  to  the  commencement  of  th 
action,  which  was  the  21st  day  of  April,  1861,  withheld,  ai 
still  withholds,  said  land  from  plaintiff,  to  his  damage  in  d 
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wenty-five  thousand  dollars.  The  plaintiff  then  prays 
ment  for  the  reooyeiy  of  the  possession  of  the  land, 
damages,  etc 

)  oomplainty  the  defendant  filed  an  answer/  first  deny- 
erally  and  specifically,  each  and  every  allegation 
^ntained;  and,  in  the  sec<xid  plaoe,  alleging  affirma- 
lat  one  William  B.  Agard  became  the  owner  of  the 
d  three  tenths  of  said  tract  of  land  by  oonveyanoes 
and  delivered  to  him  prior  to  the  time  of  the 
s  alleged  seizin,  by  G^rge  C.  Bates,  Edwin  A.  Law- 
id  S.  C.  Hastings,  who,  with  William  H.  Davis  and 
rady,  became  '^  invested  with  the  title  in  fee  simple 
to  the  undivided  one  half  of  said  rancho/'  by  virtue 
ain  conveyance  made  by  Maria  Manuela  Valencia,  by 
mey  in  fact,  Gasimero  Briones,  bearing  date  on  or 
le  Slst  day  of  May,  1854,  and  that  such  deed  was 
Drded  in  said  county  on  that  day;  that  after  said  con- 
were  executed  and  delivered  by  Bates,  Lawrence, 
tings,  to  said  Agard,  to  wit:  on  the  Slst  day  of  May, 
I  entered  into  the  possession  under  said  conveyance  of 
54,  with  the  full  knowledge,  consent^  and  appQ3val  of 
Valencia,  and  that  from  that  day  to  the  time  of 
such  answer,  the  said  Agard  *^  has  been  in  the  quiet. 
3,  and  undisturbed  possession  of  said  premises,  with 
knowledge  of  the  said  M.  M.  Valencia  and  of' said 
of  all  his  rights  in  said  premises,  and  with  the  claim 
to  the  undivided^three  tenths  of  said  rancho;  ^  that 
Lt  was  the  agent  of  said  Agard,  and  as  such  agent, 
[)re  said  20th  day  of  Maroh,  1860,  entered  into  the 
n  of  said  land  to  occupy  and  retain  possession  of  said 
iths  thereof  for  said  Agard,  and  ibat  ^'  he  ever  since 
i  now  doth  retain  and  hold  poasession  of  the  same 
agent  of  said  Agard,  and  that  he  has  and  daims  no 
de,  interest^  or  possession  of  said  premises,  except  as 
t  of  said  Agard."  The  defendant  then  prays  that  the 
it  may  be  dismissed,  and  that  he  may  have  judgment 
osts. 
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These  affirmative  allegations  of  the  answer  the  plaintiff  con- 
troverted by  replication.  By  the  pleadings,  the  parties  agree 
that  said  tract  of  land  was  granted  to  the  said  Madame  Valen- 
cia by  the  Mexican  Government  in  1841,  and  that  her  claim 
and  title  to  the  same  had  been  finally  confirmed  by  the  Supreme 
Court  of  the  United  States. 

On  the  trial  the  plaintiff  produced,  in  evidence,  a  deed 
executed  by  Mrs.  Valencia,  bearing  date  and  acknowledged 
by  her  on  the  20th  of  March,  1860,  which  was  duly  recorded 
on  that  day,  by  which  she  conveyed  to  Simon  Blum,  EliaH 
Blum,  and  T.  A.  Brown,  all  and  singular  her  right,  tide,  and 
interest  in  and  to  said  rancho,  excepting  four  hundred  acres. 
It  was  then  admitted  by  defendant  that  he  was  and  had  been 
in  the  poss^ion  of  the  portion  of  said  rancho  set  forth  in  his 
answer,  as  the  agent  of  said  Agard. 

To  maintain  the  affirmative  matter  pleaded  by  defendant, 
he  gave  in  evidence  a  power  of  attorney,  under  seal,  executed 
by  Mrs.  Valencia;  on  the  17th  day  of  May,  1864,  to  Oasimero 
Briones,  her  son,  which  was  acknowledged  and  recorded,  by 
which  she  constituted  him  her  true  and  legal  attorney,  for  her 
and  in  her  name  to  take  all  necessary  steps  and  to  do  all 
necessary  things  to  secure  the  validity  of  her  claim  to  said 
rancho ;  to  employ  lawyers,  gather  testimony,  and,  in  goieral, 
to  do  all  that  was  necessaiy  to  secure  her  right,  title,  and  pre- 
tension to  said  rancho,  and  to  provide  the  necessary  expenses 
for  the  same;  and  for  this  she  declared:  "I  give  him  full, 
complete,  and  perfect  power,  as  my  said  attorn^  in  fact,  to 
do  any  and  everything  to  secure  my  title  to  said  rancho,  and 
to  prosecute  the  pretension  of  the  same  in  all  the  Courts  of 
the  United  States ;  and  by  this  I  ratify,  confirm,  and  approve 
all  the  doings  of  my  said  attorney  in  fact  concerning  said 
rancho.''  The  defendant  then  gave  in  evidence  an  instrument 
in  writing,  bearing  date  May  22d,  1864,  purporting  to  have 
been  entered  into  by  Bates,  Lawrence,  and  Hastings,  *' part- 
ners at  law  at  San  Francisco,''  William  H.  Davis,  and  Lewis 
Brady  of  the  first  part,  and  Maria  Manuela  Valencia  of  the 
second  part,  by  which  the  parties  of  the  first  part  covenant 
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I  to  and  with  her  to  undertake  to  perfect  in  the 
/ourts  her  title  to  said  rancho,  and  to  ren<}^r  their 
1  said  Courts,  and  obtain  a  judicial  confirmation  of 

and  to  bear  all  the  expenses  in  the  preniises,  includ- 
3ts  of  a  survey  and  parti ticHi  of  said  tract  of  land ;  and 
patent  for  the  same  should  be  issued,  to  pay  to  ber 
legal  representative  one  thousand  dollars  in  addition; 
Follows,  in  the  same  instrument,  that  in  consideration 
smises,  and  to  enable  the  parties  of  the  first  part  tp 
said  case  with  vigor,  the  said  Valencia  grants,  sells, 
lys  to  them  all  the  one  undivided  half  of  the  said 
Fhis  instrument,  hj  the  testatum  clause,  purports  to 
id  by  the  parties  respectively  under  their  hands,  and 
)  have  been  signed  by  the  several  persons  comprising 
of  the  first  part^  and  also  by  Mrs.  Valencia,  by  Casi- 
mes,  "  her  attorney  in  fact,"  and  recorded  on  the 
of  May,  1854.  It  appeared  on  the  trial  that  this 
t  was  executed  by  th6  parties  of  the  first  part,  and 
tame  of  the  party  of  the  second  pfiirt  was  subscribed 
Ilasimero  Briones'  name  does  not  appear  anywhero 
istrument,  except  as  subscribed  imder  the  name  of 
nuela  Valencia,  as  follows :  "  Per  Casimero  Briones." 
peared  that  Mrs.  Valencia  was  not  present  when  said 
t  was  thus  executed. 

fendant  also  gave  in  evidence  deeds  of  conveyance 
)y  Bates,  Lawrence,  and  Hastings,  respectively,  to  said 
lereby  Bates  and  Hastings  each  undertook  to  convey 
e  undivided  one  tenth  of  said  ranch;  and  Lawrence 
to  the  said  grantee  all  his  right,  title,  and  interest  iu 
Brty.     The  deeds  of  Bates  and  Lawrence  were  exe- 

reeorded  in  the  year  1856,  and  the  deed  of  Hastings 
ted  and  recorded  in  January,  1857.  In  these  deeds 
»r8  referred  to  the  title  of  Mrs.  Valencia  to  the  land 
rce  of  their  own,  and  to  the  instrument  bearing  date 
1854,  as  the  means  by  which  they  acquired  their 
interests. 
fendant  entered  upon  the  rai^  in  18S6,  after  the 
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deeds  of  Bates  and  Lawrence  to  Agard  were  executed,  as  hi 
agent,  and  from  that  time  to  the  trial  of  the  cause  was  in  poi 
session  of  the  land  or  living  upon  it,  daiming  to  be  in  posses 
sion  of  an  undivided  three  tenths  of  it,  as  such  agent  It  doe 
not  appear  that  the  defendant  was  let  into  the  possession  b; 
Mrs.  Valencia;  but  the  defendant  himself  testified  that  som 
six  weeks  or  two  months  after  he  fii*st  took  possession  he  ha( 
a  conversation  with  her  for  the  first  time,  and  between  tha 
time  and  August,  1860,  he  had  occasionally  conversed  witl 
her  in  respect  to  his  occupation  for  Agard,  and  that  at  one  o 
those  conversations  she  expressed  herself  as  very  much  please< 
that  Mr.  Agard  had  purchased  ''  into  the  ranch  froni  the  law 
yers."  The  defendant  also  testified  that  she  always  showe< 
him  great  respect  as  Mr.  Agard's  agent  While  defendant  wa 
so  in  possession,  Agard  made  improvements  on  the  land  of  thi 
value  of  from  eight  hundred  to  a  thousand  dollars.  The  defend 
ant  further  testified  that  at  one  time  Casimero  Briones,  V 
instructions  of  his  mother,  showed  him  a  contract  betweei 
Bates,  Lawrence,  Hastings,  Davis,  and  herself,  granting  then 
one  half  of  the  ranch  on  their  obtaining  the  final  confirmatioi 
of  it  and  paying  her  one  thousand  dollars.  It  was  proved  ii 
general  terms  that  Bates,  Lawrence,  and  Hastings  rendered  th< 
professional  services  by  them  to  be  performed,  as  mentionec 
in  this  instrument,  and  that  some  expenses  had  been  paid  bj 
Agard  in  the  employment  of  counsel  to  attend  to  the  case,  anc 
some  other  expenses  that  had  accrued  subsequent  to  the  fina 
decree  of  confirmation. 

It  was  also  proved  by  the  defendant  that  Mrs.  Valencia  had 
by  deeds,  conveyed  two  undivided  tenths  of  said  rancho  U 
William  H.  Davis,  and  an  undivided  interest  of  four  hundrec 
•acres  to  Encamacion  Briones  do  Vaca,  both  of  which  deedi 
were  executed  and  recorded  before  the  execution  and  record 
ing  of  the  deed  under  which  the  plaintiff  claimed;  but  the 
defendant  did  not  show  that  he  had  any  interest  in  or  oo6upiec 
said  premises  under  either  of  such  deeds. 

Much  of  the  evidence  offered  on  the  part  of  the  defendant  wv 
objected  to  by  the  plaintiff,  on  the  ground  that  the  same  wai 
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to  the  issues  joined,  and  incompetent  for  the  por- 
^d. 

irt  before  which  the  case  was  tried  rendered  jndg^ 
avor  of  the  plaintiff  against  the  defendant  for  the 
f  the  possession  of  the  premises  in  controyersy,  and 
[>usand  dollars  damages  for  the  wrongful  withhold- 
same  premises  from  plaintiff.  In  due  time  the. de- 
plied  for  a  new  trial,  which  was  denied.  From  the 
ing  the  application  for  a  new  trial  and  from  the  jndg^ 
?f  endant  appealed,  and  now  asks  this  Court  to  reverse 
mt,  mainly  on  the  grounds: 

That  the  power  of  attorney  from  Mrs.  Valencia  to 
)asimero)  was  sufficient  to  authorize  him  to  convey 
e  the  tract  of  land  mentioned ;  and  that  by  the  instm- 
ng  date  May  22,  1854,  Bates,  Lawrence,  and  Has- 
red  title  in  fee  to  an  undivided  three  tenths  of  the 
and  that  said  Agard,  under  whom  and  by  whose 
he  defendant  entered  and  occupied  the  land,  became. 
ith  title  in  fee  to  the  same  undivided  three  tenths 
the  deeds  of  conveyance  executed  to  him  by  Bates, 
and  Hastings,  respectively;  and  that  therefore  the 
was  at  the  commenc^nent  of  this  action,  and  from 
been,  entitled  to  the  possession  of  said  tract  of  land. 
—  That,  if  the  foregoing  proposition  be  deemed  un- 
en  Mrs.  Valencia  should  be  held  bound  to  convey 
led  half  of  the  land  on  the  happening  of  the  events 
in  said  instrument  in  writing,  and  which  were 
ide  conditions  precedent  to  her  obligation  to  convey, 
sons  that  subsequent  to  the  date  of  such  instrument 
Lzed  its  existence  and  ratified  it  by  letting  Agard 
esession  of  th^  land,  and  thereafter  encouraged  him 
md  conduct  to  make  expenditures  in  improvements 
mises,  by  which  she  became  estopped  from  denying 
ce  of  a  subsisting  right  in  him  to  possession  of  the 
itroversy ;  and  that,  until  default  on  the  part  of  the 
lie  first  part  in  said  instrument  named,  an  action  of 
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ejectment  ought  not  to  be  maintained  by  her  or  her  grante 
against  the  said  Agard  or  his  agent  in  possession. 

Thus  the  appellant  relies,  first,  on  a  defense  at  law  upon.  1: 
supposed  legal  title,  and  second,  on  a  defense  in  equity  up4 
a  contract  binding  Mrs.  Valencia,  the  existence  of  which  app< 
lant  asks  the  Court  to  find  from  the  facts  and  circumstanc 
proved  under  his  answer,  setting  up,  as  he  dainiB,  this  secoi 
ground  of  defense. 

By  the  letter  of  attorney  executed  by  Mrs.  Valencia  to  h 
son,  he  was  constituted  her  agent  for  a  particular  object,  ai 
his  powers  are  to  be  ascertained  alone  from  the  instrument  I 
which  he  was  clothed  with  authority  to  act  for  her  and  in  h 
name  and  stead.  In  die  exercise  of  the  power  delegated,  t] 
ngent  could  not  go  beyond  it  nor  beside  it,  though  it  is  ooi 
petent  for  him  to  perform  all  such  subordinate  acta  as  a 
usually  incident  to  or  necessary  to  effectuate  the  obje 
expressed. 

In  order  to  bind  the  principal  in  such  case,  it  must  appe 
that  the  act  done  by  the  agent  was  in  the  exercise  of  tl 
power  delegated,  and  within  its  limits.  (Meeh.  Bank  v.  Ba^ 
of  Columbia,  6  Wheat  326.)  No  man  can  be  bound  by  tl 
act  of  another  without  or  beyond  his  consent;  and  where  i 
agent  acts  under  a  special  or  express  authority,  whether  vc 
bal  or  written,  the  party  dealing  with  him  is  bound  to  kno 
at  bis  peril  what  the  power  of  the  agent  is,  and  to  understai 
its  legal  effect;  and  if  the  agent  exceed  the  boundary  of  h 
legal  authority,  the  act,  so  far  as  it  concerns  the  principal, 
void.  This  is  a  rule  of  the  conunon  law,  and  is  indeed  eleme 
tary  in  the  doctrine  of  powers.  (Beak  v.  AUen,  18  John.  365 
Hubbard  v.  Elmer,  7  Wend.  446 ;  RossUer  v.  BossUer,  8  Wen 
494;  North  River  Bank  v.  Aymar,  8  BQll,  268;  Gox  v.  Bo 
imon,  2  Stew,  and  Porter,  91 ;  Stow  ▼.  Wise,  7  Conn.  214.) 

The  power  of  attorney  under  consideration  authorizes  Ca^ 
mero  to  take  all  the  necessary  steps  and  do  all  necessary  thinj 
to  secure  the  ri^t,  title,  and  claim  of  Mrs.  Valencia  to  tl 
ranch  therein  menticmed,  and  to  employ  lawyers,  gather  tesi 
mony,  and  to  provide  the  necessary  expenses  for  the  san 
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the  land,  or  part  of  it,  does  not  appear  to  have  been 
;ed  by  Mrs.  Valencia.  If  it  was,  she  entirely  failed 
any  such  intention,  or  to  confer  on  her  attorney  any 
»nvey  or  contract  in  her  name,  or  otherwise  to  oon- 
ortion  of  it;  and  it  is  not  competent  for  Courts  to 
y  the  acts  of  another  to  perform  an  obligation  which 
incurred. 

of  what  we  deem  well  settled  rules  of  law  on  the 
e  hold  that  the  power  of  attorney  before  us  con- 
authority  on  the  attorney  to  convey,  in  the  name  of 
lent,  the  land  therein  referred  to,  or  any  part  thereof, 
,  the  deed,  or  contract,  whichever  form  it  may  be, 
ellant's  counsel  contends  was  executed  by  authority 
ower  of  attorney,  was,  as  a  conveyance,  or  a  con- 
fuvey,  utterly  void. 

position  which  we  have  made  of  the  first  branch  of 
I  case  brings  us  in  the  next  place  to  the  considera- 
(  alleged  equitable  defense. 

3  Supreme  Court  held  in  a  number  of  cases  that  a 
7mg  si  perfect  equitable  title  to  land  in  possession 
it  effectually  in  resistance  to  an  action  of  ejectment 

by  one  holding  the  legal  title.  {ArgueUo  v.  Edin- 
il.  167;  Morrison  v.  Wilsor^,  13  id.  497;  Weber  v. 
19  id.  467.) 

case  the  defense  relied  on  must  m^et  the  claim  made 
siintiff  to  the  possession,  and  the  equity  pres^ited 
■  such  a  character  that  it  may  be  ripened  by  a  decree 
irt  into  a  legal  right  to  the  premises  the  possession 
is  sought  to  be  recovered,  or  such  as  will  estop  the 
om  the  prosecution  of  the  action.  (Lastrade  v.  Barth, 
60.)  It  is  not  enough  that  it  defendant  may  have 
ense  in  fact  He  cannot  avail  himself  of  it  without 
t,  in  which  case  his  answer  must,  in  substance  at 
ess  the  elements  and  essential  qualities  of  a  bill  in 

which  the  Court  could,  upon  proper  proofs,  pro- 
decree  for  his  present  protection  or  final  relief. 
f.  Murphy,  19  Cal.  272;  Downer  t.  Smith,  24  Cal. 
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114.)  Has  the  appellant  presented  such  a  case,  by  his  answi 
and  the  evidence,  as  entitles  him  to  a  decree  in  his  favor  t 

In  our  judgm^it  the  evidence  in  the  case  does  not  warrai 
the  conclusion  that  Mrs.  Valencia  was  a  party  to  the  instr 
ment  on  which  the  appellant  relies  as  a  contract  to  oonve 
either  by  the  execution  of  it  by  her  son,  or  by  subsequent 
adopting  it  as  such  a  contract;  nor  does  it  appear  that  si 
ever  made  any  other  agreement  with  the  parties  under  who 
appellant  claims  to  defend  his  possession.  It  is  a  rule  wc 
settled  that  a  party  who  claims  a  right  to  a  conveyance  < 
land  under  a  parol  or  verbal  contract^  on  the  ground  of  pa 
performance,  must  make  out,  by  dear  and  satisfactory  proo 
the  existence  of  the  contract  as  allied  by  hiyn;  and  it  is  n 
enough  that  the  acts  of  part  performance  proved  are  eviden 
of  some  agreement,  but  they  must  be  unequivocal  and  sati 
factoiy  evidence  of  the  particular '  agreement  charged  in  ti 
complaint  or  answer,  as  the  case  may  be;  besides  which,  tl 
agreement  must  appear  to  be  certain  in  its  terms,  and  ju 
and  fair  in  all  its  parts.  (Phillips  v.  Thompson,  1  John.  C 
131;  Parkhurst  v.  Van  Couriland,  Id.  273;  Oerman  ▼.  Machi 
6  Paige,  288;  Colson  v.  Thompson,  2  Wheat  336.) 

William  H.  Davis,  who  was  one  o£  the  parties  to  tl 
instrument  bearing  date  in  May,  1854,  and  the  defendant,  ai 
his  principal,  Agard,  were  examined  as  witnesses  for  tl 
defendant,  for  the  purpose  of  proving  that  Mrs.  Valeno 
knew  of  the  ^stenoe  of  the  instrument^  and  that  she  ratifi< 
and  adopted  it  by  her  conduct  subsequent  to  its  date.  Dav 
testified  that  Mib.  Valencia  on  one  occasion  detailed  to  hi 
its  contents,  and  declared  its  import^  with  as  much  precisic 
as  the  most  enlightened  perscm  could  have  done  it  Wl 
she  should  have  been  so  particularly  minute  in  giving  hi 
information  which,  according  to  his  own  statement^  she  mu 
have  known  he  possessed,  he  does  not  explain;  and  anoth* 
thing  which  is  especially  singular,  in  this  narrative  is,  th 
Mrs.  Valencia,  who,  it  appears  from  the  record,  was  a  womi 
nearly  sixty  years  of  age  at  the  time,  and  whose  vemaculi 
language  was,  as  the   defendant   eocpressed    it>    ^'Califom 
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"  tmderstood  the  character  and  import  of  the  docu- 
)ut  which  she  was  talking  much  better  than  did  Davis 
lawyers  who  were  parties  to  it.  This  must  be  so^  ii 
bo  regard  the  answer  of  the  defendant  in  this  action 
positions  assumed  by  his  comisel  in  the  argument  of 
as  an  exposition  of  their  understanding  and  interpre- 
:  the  instrument 

re  not  surprised  that  the  Judge  of  the  Court  below 
[  this  and  other  testimony  of  like  character  as  failing 
lish  what  is  claimed  for  it  on  the  part  of  the  appel- 
m  if  it  could  have  been  admissible  under  the  plead- 
such  purpose. 

daimed  by  the  appellant,  in  his  answer,  and  also  in 
it,  that  Bates  and  his  associates,  immediately  after 
ecuted  the  instrument,  took  possession  of  the  land 
tid  by  virtue  of  it,  with  the  knowledge,  acquiescence, 
}ent  of  Mrs.  Valencia;  and  also  that  when  Agard  took 
m  he  entered  under  said  instrument,  as  a  conveyance 

ract   to   convey,   with   her  knowledge,    consent,    and  MiiiiW^ 

I.     In  short,  that  the  several  parties  were  let  into  the 

m  by  Mrs.  Valencia,  in  subordination  to  and  in  reoog-  \\^x. 

f  a  ri^t  in  them  respectively  to  the  enjoyment  of  the 
common  with  her  under  such  instrument,  as  a  contract 
anveyance  of  an  interest  therein.  But  a  new  point 
on  ^e  re-argument  of  the  case,  granted  after  jud^ent  p,  ,  ,^|. 

onounced  affirming  the  judgment  of  the  Court  below, 
3  to  the  effect  that  the  defendant  was  let  into  the  pos-  ^      ^  i«i 

by  license  of  Mrs.  Valencia  under  circumstances  that  !  **J| 

n  the  status  of  a  tenant  or  qwisi  tenant  at  will;    and  »ti| 

srefore  the  action  could  not  be  maintained  without  " 

lat  he  had  notice  to  quit  before  it  was  commenced, 
ave  examined  with  care  the  record  to  ascertain  if  there 
''  evidence  showing  that  the  defendant  or  his  principal, 
>rincipars  grantors,  were  let  into  the  possession  of  the  ,i 

Y  by  Mrs.  Valencia,  and  have  not  been  able  to  discover 
g  therein  that  would  have  justified  a  Court  or  jury  to 
found.    Davis  and  the  defendant,  and  the  defendant's 
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principal,  each  testified  in  relation  to  their  several  entries  and 
subsequent  occupatioM ;  but  no  one  of  them  proved,  when  his 
evidence  is  considered  in  the  concrete,  the  fact  that  they  or  he 
entered  by  her  permission,  or  sought  to  obtain  her  license  so 
to  do.  Davis  was  asked,  "Under  what  authority  did  yon  seek 
to  make  your  location,  and  to  w^at  extent  2 "  And  to  this  he 
answered,  "  Under  the  authority  of  the  contract,  and  by  Mrs, 
Valencia's '  consent,  who  knew  I  was  making  the  location 
under  said  contract  I  i^as  then  making  the  location  of  my 
interest  in  the  ranch."  This  entry,  he  says,  was  made,  in  the 
Fall  of  1854;  and  it  appears  that  it  was  under  a  daim  of 
right,  independent  of  any  license  then  obtained  from  her.  If 
Davis  entered  under  the. authority  of  what  he  terms  tlie  con- 
tract, for  the  purpose  of  making  a  location  of  his  interest  in 
the  ranch,  such  an  entry  and  location  could  not  inure  to  the 
benefit  of  the  defendant^  who  held  no  iiiterest  in  relatiou  with 
him  —  and  hence,  all  thi$  testimony  may  be  laid  out  of  view  in 
considering  the  new  point  made. 

The  defendant  testified  that  he  took  possession  of  a  portion 
of  the  ranch  in  September,  1856,  for  ^ard,  with  the  cansent 
of  Casimero  3^ones  and  his  mother.  Su\)8eqn6ntly,  in  answer 
to  a  question  propounded  to  him  by  his  own  counsel,  he  said 
the  first  conversation  he  had  with  her  was  about  six  weeks  or 
two  months  afjtef  he  first  took  possession.  The  testiiaoiiy  of 
Agard  relates  entirely  to  circumi^tances  that  transpired  after 
the  defendant's  entry  —  none  of  which  involve  the  qnestion  of 
an  entry  by  license  of  Mrs.  Valencia. 

'^  Tenant  at  wiU,"  says  Littleton,  (Sec  68,)  ^is  where  lands 
or  tenements  ar^  let  by  one  man  to  another,  to  have  and  to 
hold  to  him  at  the  will  of  the  lessor,  by  force  of  which  lease 
the  lessee  is  in  possession.  In  this  case  the  lessee  is  called 
tenant  at  will,  because  he  hath  no  certain  or  sure  estate;  for 
the  lessor  may  put  him  out  at  what  time  it  pleaseth  him.^ 

Any  act  of  ownership  exercised  by  the  lessor  which  is 
inconsistent  with  this  estate  will  operate  as  a  determination  of 
it.  Thus,  if.  he.  enters  on  the  land  and  cuts  down  trees 
Aemi^ec^ ,  ^x, ,  fifB^  a  feoSmmit^  or  a  lease  for  y^rs  to  com- 
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mediittely^  the  estate  at  will  is  thereby  determined. 

i,  24:2,  245.)     This  is  the  comHion  law  doctrine  on 

3t;  but  the  law  of  tenancy  has  bec(Hne  very  much 

)j  judicial  deoisions.    The  langoage  of  the  books  is, 

lancy  at  will  cannot  arise  without  express  grant  or 

(2  Preston  on  Abstracts  of  Title,  25,)  and  when  it  '  ' 

rise,  the  tenant  is  entitled  to  a  reasonable  notice  of 

rd's  intention  to  terminate  the  estate  before  an  action 

lintained  against  him  for  the  possession.    In  Jackson 

3  John.  417,  it  was  held  that  if  thei«  was  no  ten- 

nsting  and  admitted  relation  of  landlord  and  tenant 

ae  of  notice  to  quit  does  not  apply. 

18  to  be  the  rule  in  England  and  in  some  of  the 

States,  that  an  occupant  under  an  executory  con-  '  ] 

a  conveyance  is  a  quasi  tenant  at  will,  and  that  h?  i  < ; 

eyicted  without  a  previous  demand  of  the  posses- 
enahle  v.  McDonald,  4  Dana,  887;  Den  v.  Webster,  ,  IJ* 

r,  510;   Bight  v.  Beard,  13  East.    115;  Newby  v. 

L  B.  &  0.  448.)    So  far  as.  this  doctrine  has  obtained    .  ^     .,, 

n  on  the  theory  that  the  occupant  is  to  be  considered 
at  will.     (Roe  v.  Street,  2  A.  &  E.  329 ;  Jones  v.  i;^^  ^ 

B.  k  0.  718.)     In  New  York  a  different  rule  has  ^|„jj,! 

and  a  vendee  in  poasession  under  a  contract  to  con-  ;  ;«'m 

i  entitled  to  notice  to  quit  before  an  action  of  eject-  '  ^'^ 

be  maintained  against  him.     (Jackson  v.  Miller,  7 

';  Jackson  v.  Moncrief,  6   Wend.   29;   Wright  v.  ^'"^ 

[  Wend.  238;  DooKttle  y.  Eddy,  7  Barb.  78.)     The  -t« 

d  landlord  and  tenant  in  no  sense  exists  between  '  ||| 

id  vendee.     (Watkins  v.  Hohnan,  16  Peters,  54.)  >.,,* 

the  occupant  enters  under  deed  or  an  agreement  for  it 

inee,  or  by  naked  license,  his  right  of  e(ntry  must 
rred  as  subsisting  in  grant  or  contract 
IS  (nothing  in  this  case  from  which  it  can  be  justly 
that  the  defendant  entered  in  pursuance  of  a  license  ;|^ 

L  Valencia;  the  answer  sets  up  no  defense  except  as 
;  upon  the  instrument  executed  in  May,  1854,  and  it 
d  thron^ut  by  thii  aiunver  and  in  argument  that 

3TV.— 10 
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the  defendant  entered  under  and  by  virtue  of  that  instrumei 
claiming  independently  of  any  ri^t  granted  at  the  date 
faiB  entry.  A  party  thus  entering  into  possession  cannot  ado 
alternative  lines  of  defense  which  are  essentially  inconsiste 
with  each  other.  He  cannot  in  the  same  case  claim  that  he 
by  deed  absolute,  and  also  undier  a  contract  for  a  conveyanc 
and  also  by  leave  or  license  requiring  notice  to  quit.  (Shaeh 
ford  V.  Smith,  5  Daaa,  237.) 

Upon  the  re-argument  of  the  case,  the  appellant's  count 
insisted  that  the  deed  executed  by  Mtb.  Valencia  to  Davis 
1859  inured  to  the  benefit  of  Agard,  and  as  a  predicate  f 
this  proposition  it  was  assumed  that  the  instrument  enten 
into  in  May,  1854,  between  Bates  and  his  associates  and  Oai 
mero  Briones,  was  a  deed  of  conveyance  executed  by  Mi 
Valencia;  and  as  the  statute  abolishing  joint  tenancies  w; 
not  passed  until  1855,  the  deed  to  Davis  inured  to  the  benei 
of  his  co-tenants,  and  the  title  thus  derived  may  be  set  up  : 
defense  at  law  to  the  plaintiff's  action. 

This  proposition  is  a  petitio  principiL  The  premises  < 
which  tlie  deduction  depends  is  wanting.  The  doenmei 
called  the  deed  of  Mrs.  Valencia  was  not  h^  deed,  and  so  v 
had  held,  and  the  counsel  for  appellant  had  treated  it  on  tl 
first  argument  as  amounting  to  no  more  than  a  contract  1 
convey.  The  question  as  to  the  invalidity  of  this  instrumei 
as  a  deed  or  contract  of  Mrs.  Valencia  having  been  dispose 
of,  an  argument  based  upon  it  as  a  deed  of  conveyance  eannt 
be  entertained. 

Returning  to  the  c^we  as  presented  upon  the  pleadingp,  n 
hold  that  the  defendant's  answer,  thou^  it  sets  forth  some  < 
the  facts  necessary  to  be  alleged  as  constituting  an  equitab 
defense,  is,  both  in  form  and  subetanee,  defective  and  insufi 
dent  as  a  pleading  wnder  whieh  facts  constituting  such 
defense  could  be  given  in  evidence,  or  on  whidi  the  Com 
could  grant  a  decree  in  defendant's  favor,  and  therefore  it  ] 
unnecessary  to  pass  upon  the  mlings  of  iiie  Oourt  below  i 
excluding  a  portion  of  the  testimony  offered  in  support  of  tl 
theory  of  an  equitable  dflfanMu     Ehiofa  offered  tastimeiiy,  i 
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ome  of  that  received,  was  irrelevant  under  the  issues 
nd  the  Court  committed  no  error  in  excluding  it 
ridence  established  the  plaintifPs  right  to  recover  the 
1  of  the  entire  premises  described,  as  against  tlie 
ts,  and  therefore  he  was  entitled  to  judgment. 
.  Barrett,  15  Cal.  371.) 
idgment  is  affirmed. 


f 


!l  clary  v.  a.  ROLLAND  ato  0.  REDWITH. 

iH  Action  to  bkotib  Pvbsohal  Pbopibtt. —  In  an  aetlM 
;  the  inretleB  on  an  ondertaklng  glTcn  In  a  r«pl€Tln  lult,  where  there 
*n  a  trial  and  Judgment  In  the  repleyin  enlt,  the  complaint  does  not 
icte  ■nfflclent  to  cooetitnte  a  cante  of  action  onlees  it  ayer  that  tlie 
it  the  property  waa  found  by  the  Jury,  and  that  an  altematiTe  Jadc- 
rae  rendered,  as  prorlded  in  leetioB  two  hundred  of  the  Praetlee  Act 

i«  from  the  District  Court,  Fifth  Judicial  Pistrict,  I4isiiii^ 

luin  County. 


\^k\m 


1 


>mplaint  averred,  that  on  the  26th  of  January,  1869,  .^i^ 

e  plaintiff,  was  the  owner  of  and  in  the  possessicm  of  iJtm 

ersonal  property,  (describing  the  same,)  and  that  one  ^  ^'^ 

brought  an  action  asrainst  plaintiff  to  recover  posses-  ,.  ,  ^,^^1 

iie  same,  and  that  defendants  Rolland  and  RedwHk 
the  undertaking,  and  that  the  Sheriff  took  the  prop-  *  m 

a  plaintiff,  etc ;  that  a  trial  was  had,  and  judgment  ^  ^  !!9f 

ered  in  favor  of  Clary  for  the  restitution  of  the  prop-  •  i 

I  far  return  thereof  to  Clary,  and  for  costs  of  suit 
plaint  further  alleged  that  the  property  had  not  been 


Bmtty,  for  Respondent 

9  was  a  new  proposition,  unembarrassed  by  former 
,  I  should  say  it  was  clear.  The  parties  who  sign  the 
ing  (defendants  in  this  action)  undertake,  among 
ings,  ''for  the  return  of  said  property  to  the  said 
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defendant,  if  return  thereof  be  adjudged."  Now,  that  undei 
taking  is  distinct;  it  is  not  qualified  by  any  other  language  ii 
the  instrument  Then,  what  allegations  besides  the  mere  foi 
mal  part  of  the  pleadings  must  be  made  to  entitle  the  plaintiJ 
to  recover? 

First — That  a  return  of  the  property  had  been  adjudgedL 

Second  —  That  it  never  ha^  been  returned. 

Now,  those  allegations  are  doubtless  made  in  proper  form  i 
the  complaint  demurred  to. 

The  imdertaking  contains  no  condition  or  promise  about  th 
alternative  judgment  or  value,  but  a  simple  undertaking  fo 
the  return  of  the  goods  replevied. 

If  such  condition  is  incorporated  therein  by  operations  o 
law,  it  can  only  be  because  the  law  in  effect  declares  that  n 
judgment  for  ^e  proper^  without  the  alternative  shall  be 
good  and  valid  judgment.  Indeed,  Mr.  Justice  Burnett  put  i 
expressly  on  that  ground.  He  says:  '^It  would  seem  that  th 
sureties  only  bind  themselves  to  make  good  such  judgment  a 
the  plaintiff  may  lawfvlly  obtain  against  the  defendant 
Here,  then,  is  the  whole  foundation  of  Mr.  Justioe  Bum^ 
surmises.  A  judgment  without  the  alternative  value  woul* 
not  be  lawful.  In  CUnaca  v.  Atwood,  8  CaL  the  Court  decide 
such  judgment  would  be  lawful  in  ease  of  nonsuit  In  Nick 
erson  v.  The  CaL  Stage  {Jo.,  this  Court  dodges  it  ia  a  lawfu 
judgment  in  a  case  where  there  was  not  a  nonsuit,  but  a  find 
ing  of  the  jury  on  the  issues  submitted  to  them.  If,  then 
such  judgments  are  lawful,  what  becomes  of  the  surmiae 
founded  on  the  supposition  they  are  not  lawf uL 

The  form  of  the  undertaking  is  prescribed  by  legislative  Aci 
If  it  was  intended  to  limit  the  liability  of  the  sureties  in  th 
manner  contended  for,  why  was  not  this  aitemativ^  conditio] 
inserted  in  the  form  of  the  bond  I 

Oeorge  T7.  Tyler^  for  Bespmdent^  dted  NiekerMon  y.  Choi 
terton,  7  CaL  668. 

By  the  Court,  Sawtxb,  J. 

This  is  an  appeal  from  «  judgment  in  a  rait  agunst  th 
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m  an  xindertakixig^  given  in  a  replevin  salt  The  Court 
i  a  demorr^  to  the  complaint  on  the  ground  that  it  did 
facts  sufiScient  to  oenstitute  a  cause  of  action,  and  the 
declining  to  amend,  final  judgment  in  the  case  was 

oint  of  the  demurrer  is,  that  it  does  not  appear  that 
it  to  recover  the  possession  of  the  property  the  value 
ropertj  was  found  by  the  jury,  or  that  an  alternative 
t  was  rendered,  as  provided  in  section  200  of  the 
Act  The  question  must  be  determined  by  a  constru6- 
ections  177,  300^  and  210,  subdivision  4  of  said  Act, , 
erms  of  the  undertaking. 

were  called  upon  to  construe  the  sections,  as  an 
question,  unaffected  by  aay  prior  decision  upon  the 
int,   we  might  be   disposed  to  hold  the   complaint 

in  this  respeot  Such  was  our  impression  upon  the 
t,  but  upon  a  careful  examination  of  the  decisions  of 
«me  Ckmrt  referred  to  in  the  argument,  we  find  that 
t  has  been  determined  the  other  way.  In  Nickeraon 
trlma,  7  CaL  &68,  the  precise  question  arose  in  an 
pon  an  undertaking  given  by  the  defendant,  imder 
04  of  the  Fractioe  Act,  containing  a  similar  condition, 
sase  a  judgment  had  been  entered  in  the  replevin  suit 
of  plahitiff,  for  restitution  of  the  horse  ih  controversy, 
damages  and  costs;  and  the  breach  alleged  was  the 
rery  of  the  horse  and  non-payment  of  the  damages 
letention.  As  in  the  present  case,  the  jury  did  not 
value  of  the  property,  and  consequently  that  fact  was 
gsd.  The  defendants  demurred.  The  demurrer  was 
ly  and  judgment  entered,  from  which  defendants 
The  precise  point  made  by  defendant  in  the  case 
>re  the  Court  was  made  and  relied  on  in  that  case, 
it,  in  order  to  hold  the  sureties  on  their  undertaking, 
\  of  the  property  must  be  found  by  the  jury,  and  the 
HD  judgment  provided  iixt  by  section  200  entered  in 

oart  fully  oQuaidered  the  question  and  decided  it,  sus- 
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taining  the  point  made.  One  other  point  made  by  the  appeUax 
was  decided  by  the  Court  in  his  f  avor,  and  the  reversal  of  tb 
judgment  of  the  Court  below  was  placed  on  both  groundi 
It  is  insisted  by  respondent  that  because  there  was  anothc 
point  decided  upon  which  the  judgm^it  of  reversal  was  correcl 
Ihat  the  decision  on  this  point  is  merdy  dictum.  But  w 
might  just  as  well  treat  the  decision  on  the  other  point  fl 
dictum.  The  appeUant  directly  made  and  relied  upon  hot 
points,  the  Court  considered  and  demded  both,  and  devoted  mue 
the  largor  share  of  the  opinion  to  the  discussion  of  the  poii 
now  before  the  Court  The  opinion  doses  with  these  words 
^^  For  these  reasons  we  think  the  judgment  of  the  Court  beloi 
ought  to  be  reversed.'' 

The  opinion  was  written  by  Mr.  JnsUee  Bomatt,  and  cc» 
curred  in  by  Mr.  Chief  Justice  Murray:  We  cannot  find  thi 
the  decision  on  this  point  has  been  questioned  in  any  snfasi 
quent  case,  ahhougfa  several  have  arisen  where  the  Judges  woni 
have  been  likely  to  have  suggested  doubts  had  any  existed  i 
their  minds. 

In  Ginaca  v.  Atwood,  8  CaL  446,  it  was  sou^  to  apply  t 
that  case  the  doctrine  laid  down  in  Nickerson  v.  Ghattertof 
This  was  also  an  action  <m  a  similar  undertaking.  Th 
plaintiff  in  the  suit  to  recover  the  property  had  heea  hm 
suited,  and  a  judgmi^it  for  the  return  of  the  property  had  bee 
entered  in  favor  of  the  defendant.  As  the  plaintiff  was  nox 
suited,  there  had  be«i  no  opportunity  for  a  jury  to  find  th 
value.  The  breach  was  a  nou-deliv«iy  of  a  portion  of  th 
property.  A  demurrer  was  interposed  to  the  complaint,  th 
point  of  which  was  that  the  value  of  the  property  had  nc 
been  ascertained  by  the  jury.  Mr.  Justice  Field  delivere 
the  opinion  of  the  Court,  Mr.  Justice  Terry  and  Mr.  Justic 
Burnett  concurring.  No  doubt  is  intimated  as  to  the  correcl 
ness  of  the  rule  laid  down  in  Nickerson  v.  Ckatterton.  On  th 
contrary,  the  Court  takes  an  obvious  distinction  between  th 
two  cases,  and  by  strong  implication  approves  the  doctrine  o 
the  former  case,  as  will  be  seen  from  the  following 
Mr.  Justiee  Field  says: 
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n  177  of  die  Practice  Act  applies  only  where  the 
he  case  have  been  submitted  to  and  passed  upon  by 

It  does  not  apply  to  a  case  of  judgment  of  nonsuit 
ion   of   the    Court   in    Nicl-rrson   v.    Chatterton,   7 

and  others,  also,  only  applies  to  cases  which 
submitted  to  a  jury.  The  present  case  is  like  a  judg- 
i  a  discontinuance,  in  which  no  jury  is  called.  The 
h  upon  a  trial  by  a  jury  would  have  been  found  in 
al  replevin  suit  are  by  such  a  judgment  left  to  the 
tion  of  the  jury  called  in  the  suit  on  the  imdertak- 
r  as  the  conditions  of  the  undertaking  will  authorize 
r  into  theuL" 

ty  point  made  and  relied  on  was  the  same  relied  on 
esent  case.  The  Court  certainly  had  a  legitimate 
by  to  suggest  a  doubt  as  to  the  correctness  of  *  the 
Nickerson  v.  Chatterton,  if  they  had  any,  or  if  thev 
tend  to  adhere  to  it.  But  not  only  was  no  doubt  sug- 
t  the  Court  seeks  other  grounds  upon  which  to  base 
»ion,  and  expressly  put  it  upon  the  ground  that  sec- 
f  the  Practice  Act,  and  "  the  decision  of  this  Oourt  in 
of  Nickerson  v.  Chatterton^  7  Cal.  568,  construing 
on   only   to   apply   to   eases   which   have    been   sub- 

a  jury;"  thereby  strongly  implyinfr  that  the  sec- 
decision  in  that  casb  would  govern  where  the  ease 
tried  by  a  .jury.  Here  was  a  Court  comprised,  in 
ther  Judges,  tacitly,  at  least,  recognizing  the  validity 
&  laid  down  in  Nickerson  v.  Chatterton, 
lintiff  in  Nickerson  v.  Chatterton  having  failed  in 
to  recover  against  the  sureties,  subsequently  brought 

against  the  principal  —  the  California  Stage  Com- 
•  recover  the  value  of  the  property.  The  same 
as  substantially  set  up  in  the  form  oi  a  former  re- 
.  the  rq)levin  suit,  and  this  case  foimd  its  way  to 
me  Court  (Nickerson  v.  California  Stage  Compang, 
SI.)  Still  another  Judge  (Mr.  Justice  Baldvdn)  liad 
1  Ae  Bench.    In  deciding  the  oase,  the  Justice 
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deKvered  the  opinion  of  the  Court  says:  "The  defend 
objects  that  under  our  statute  there  should  have  been  a  fi 
ing  of  the  value  in  the  replevin  suit,  and  an  alternative  ji 
ment  for  the  return  of  the  property,  or  the  payment  of  its  va 
This  would  have  been  necessary  to  enable  the  plaintiff  to  recc 
against  the  sureties  on  the  replevin  bond;  but  iJie  failure  to 
80  cannot  affect  his  rights  as  to  the  defendants." 

Here  the  rule  in  Nickerson  v.  Chaiterton  was  invoked  i 
relied  on,  and  the  Court  direcdy,  in  express  terms,  approve 
the  rule  as  applied  to  a  case  where  it  is  sought  to  hold 
sureties  —  but  say  it  does  not  apply  to  the  prindpaL 
applied  to  that  case  it  may  be  dicta,  but  it  shows  thut 
Justice  had  no  doubt  as  to  the  propriety  of  the  construd 
given  to  the  provisions  of  the  Practice  Act  under  consid 
tion. 

Again,  in  Mills  v.  Oleason,  21  CaL  280,  the  same  seel 
of  the  Practice  Act  came  under  consideration — Juatiees  C 
and  Norton  having  in  the  meantime  come-  upon  the  Ber 
Mr.  Justice  Cope,  in  delivering  the  unanimous  opinion  of 
Court,  says :  '^  A  dismissal  stands  upon  the  same  footing  c 
nonsuit,  leaving  the  parties  to  settle  in  an  action  upon 
imdertaking  those  matters  which,  if  the  original  suit  were  p 
ecuted,  it  would  be  necessary  to  determine  in  the  first  instam 

Niclcerson  v.  Chaiterton  was  cited  by  counsel  in  the  aj 
ment;  and  the  Court,  in  the  passage  just  quoted,  and  vj 
follows,  assume  that  if  the  action  in  the  original  suit  had 
been  dismissed,  but  had  been  prosecuted,  it  would  have  I 
*' necessary  to  determine,  in  the  first  instance,"  the  mat 
provided  for  in  the  sections  of  the  Practice  Act  under  oon 
eration. 

The  decision  in  Nickerson  v.  Chaiterton  was  rendered  se 
years  ago.  In  these  repeated  instances  the  construction 
the  statutes  announced  in  that  decision  has  been  brougfal 
the  notice  of  the  Court^  and  recognized  both  expressly  and 
implication,  and  no  doubt  as  to  its  correctness,  ,so  far  as 
can  find,  has  been,  in  any  instance,  suggested  or  intimated 

The  queetion  arims  upon  the  oonstrucstioii  of  a  statute  ; 
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remedy  npon  a  point  that  was,  at  least,  debatable, 
•uction  by  the  highest  Oonrt  of  the  State,  so  oft&ti 
in  subsequent  cases,  or,  at  least,  brought  to  the 
e  Court  and  passed  by  without  criticism,  has  become 
le  law  itself,  and  the  sureties  in  such  cases  may,  per- 
emed  to  contract  in  view  of  this  exposition  of  ^e  ex- 
liabilities  they  assume.  If  a  litigant,  by  this  oon- 
s  stripped  of  a  right  which  is  supposed  to  be  given 
Bach  of  the  first  condition  of  the  undertaking,  as 
id  by  the  appellant,  it  is  his  own  fault  In  every 
1  require  the  jury  to  find  the  value  of  the  property, 
IS  a  right  upon  the  alternative  judgment  prescribed. 
5  was  authoritatively  construed  for  him  seven  years 
lis  construction  has  been  incidentally  approved,  ez- 
[  by  implication,  frequently  since  that  time.  If  lie 
rough  ignorance,  carelessness,  or  otherwise,  to  dis- 
I  construction,  and  thereby  fails  to  secure  all  his 
not  the  fault  of  the  law  or  tiie  Courts. 
I  the  reasoning  of  the  Court  in  Nieherson  v.  Ohat- 
ot  entirely  satisfactory  to  our  minds,  yet,  the  point 
ble,  and  we  do  not  feel  at  liberty,  at  this  late  day,  ||IM 

a  decision  concurred  in  by  so  many  of  our  prede-  jft*.»< 

isted  that,  admitting  the  plaintiff  is  not  entitled  to 

value  of  the  property,  he  is  still  entitled  to  recover  >  i  .>^|hm 

line  dollars  and  thirty  cents  recovered  in  the  repleviB 
bat  the  demurrer  was  improperly  sustained  on  that  ^ 

of  Nieherson  v.  Chatterton  seems  to  cofer  this  point  ' '  f 

however  that  may  be,  imder  the  view  we  have  taken 

,  the  only  cause  of  action  shown  by  the  complaint, 

ifaat  to  be  good,  is  for  the  costs.    The  amount  of  the, 

s  than  two  hundred  dollars,  and  no  cause  of  aetioo 

:  which  the  District  Court  oould  take  jurisdictioiL 

jment  ll  aAnnedL 
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DONAT  QUmiAQUE  •.  THOMAS  DENNIS. 

UiOTQAom  0!f  Qbowivo  CbopSw — A  mortgage  vpon  growing  crops,  e» 
acknowledged,  and  recorded,  like  mortgages  on  real  estate.  Is  valid,  as  a 
third  parties,  withont  deUvery  of  possession  of  tlw  property  mortgage 

8aaa— liXBir  of. —  The  lien  of  sneh  mortgage  ceases,  as  against  sabs 
pnrehasers,  after  tlM  crop  Is  hanrested,  unless,  wlien  harrested.  It  Is  de] 
tD  the  mortgages. 

Apptsat,  from  the  Second  Judicial  District^  Santa  Ba: 
County. 

The  facts  are  stated  in  the  opinion  of  tlie  Court 

Eugene  Lies,  for  Appellant. 

Charles  E.  Hues,  for  Bespondent 

By  the  Court,  Cubjelbt,  J. 

The  plaintiff  commenced  his  action  against  the  defenda 
recoyer  the  value  of  a  quantity  of  beans  and  com,  all^ 
be  of  the  value  of  one  thousand  dollars,  whidi  the  "defen 
as  Sheriff,  seized  and  carried  airay,  under  and  by  virtue 
writ  of  attachment  issued  out  of  the  IMstrict  Court  o\ 
Second  Judicial  District,  for  Santa  Bai1>an  County,  i 
action  therein  of  Abidie  ft  Brothers  against  one  Zuniga. 

The  plaintiff's  right  to  the  property  v«as  acquired  by  a  i 
gage  of  it,  executed  by  Zuniga  to  him  on  the  8th  of  N"c 
ber,  1862,  to  secure  the  payment  of  six  hundred  dollars,  ^ 
the  mortgagor  owed  to  the  mortgagee.  The  mortgage 
filed  for  record  in  the  Recorder's  office  of  the  county  eer 
the  day  of  the  19th  of  said  m(»itlL  The  property 
described  therein  as  being  at  the  farm  cultivated  by  tiie  : 
gagor  at  a  particular  place  named.  Immediately  aftei 
mortage  was  filed  for  record,  the  plaintiff  took  poeeeesic 
a  part  of  the  property,  which  at  tittt  time  had  been  gath 
At  the  same  time  the  greater  portion  of  ^  beans  and 
WES  upon  the  ground  where  the  same  gre^,  unharvested. 
portion  of  the  crop  which  had  been  gatiieied,  and  that  y 
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standing  on  the  ground  unHarvested,  were  seized  by 

idant  under  said  attachment  on  the  19th  day  of  No- 

at  some  time  in  the  day  after  the  mortgage  was  filed 

d.     The  defendant  harvested  the  portion  of  the  crop 

upon  the  ground  and  then  took  it  away,  together  with 

ch  he  found  gathered  and  in  plaintiff's  actual  pos- 

ind  thereby  the  properly  became  lost  to  the  plaintiff. 

luse  was  tried  by  two  refereeS|  who  reported  a  judg- 

the  sum  of  five  himdred  and  thirty-five  dollars  for 

against  defendant,  upon  which  final  judgment  was  ^  p. 

The  defendant  moved  the  Court,  on  the  judgment  ^^Hjl  '  '^'^^ 

et  aside  the  report  of  the  referees  and  to  grant  a  new 

"he  Court  denied  the  motion^  from  which  the  defend- 

aled. 

ounsel  for  appellant  has  assigned  several  grounds  on 

3  claims  that  the  judgment  should  be  reversed,  only 

rhieh,  under  the  notice  of  appeal  and  the  assignment  ,!^  f 

I  in  the  Court  below,  it  is  necessary  to  consider,  and 

o  the  effect  that  the  Court  erred  in  refusing  to  set  i,i^;. 

D  report  of  the  referees,  for  the  reason  that  they 

a  judgment  for  the  plaintiff  in  the  sum  of  five  hun-  IHn^, 

d    thirty-five    dollars,    when   the   facts  in   the   case  jif,,«^t 

k1  a  judgment  for  eighty  dollars  only.  U^i 

objection  is  sought  to  be  maintained  on  the  ground 

portion  of  -the  property  which  was  gathered  and  came 

actual  possession  of  the  plaintiff  before  the  defendant 

the  crop  was  found  by  the  referees  to  be  of  the  value 

eighty  dollars,  and  that  the  portion  of  the  property  '  [  "J 

mained  unharvested  when  it  was  attached  was  not  at  n 

in  the  plaintiff's  possession,  and  therefore  he  had  not 
by  his  mortgage  such  an  interest  in  it  as  the  law 

rotect  as  against  an  attaching  creditor  of  the  mort- 

The  objection  made  to  the  mortgage  is,  that  it  was 

ated  in  the  mode  and  with  the  formalities  prescribed 

Act  relating  to  chattel  mortgages,  passed  in  1857, 
Digest,  108,)  and  for  that  reason  should  be  pro- 
invalid  as  to  the  creditors  of  the  mortgagor.     The 
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fl 


Act  of  1857  enumerates  the  kinds  of  personal  property  tc 
which  its  provisions  particularly  apply.  Growing  crops  arc 
not  found  in  the  enumeration;  but  they  are  comprehended  in 
the  seventeenth  section  of  the  Act  concerning  fraudulent  con- 
veyances and  contracts,  (Wood's  Digest,  107,)  which  providei 
that  ^^  no  mortgage  of  personal  property  hereinafter  made  shall 
be  valid  against  any  other  person  than  the  parties  thereto, 
unless  possession  of  the  mortgaged  property  be  delivered  U 
and  retained  by  -  the  mortgagee ;  provided,  that  a  mortgage 
upon  growing  crops,  executed,  a^sknowledged,  and  recorded^ 
like  mortgages  upon  real  estate,  shall  be  valid  against  third 
parties  without  delivery  of  possession ;  but  the  lien  of  sudi 
mortgage  shall  cease  as  against  subsequent  purchasers,  unleef 
such  crops,  when  harvested,  be  delivered  to  the  mortgagee,  ai 
required  in  other  cases  of  mortgage  of  personal  property/' 

The  mortgage  in  this  case  was  executed,  acknowledged, 
and  recorded,  like  mortgages  on  real  estate,  and  was  a  vtJli 
mortgage  on  the  crop  standing  upon  the  ground  when  tbi 
defendant  attached  and  harvested  it.  The  other  portion  oi 
the  property  mortgaged,  the  referees  find,  was  in  the  plaintifPi 
actual  possession  when  the  defendant  seized  it  and  took  it  fron 
him.  The  mortgage  of  the  property  in  controversy  waa  valij 
under  the  Act  last  cited,  and  the  defendant  could  not,  by  vir 
tue  of  the  attachment  in  his  hands,  legally  take  it  from  him  tc 
satisfy  the  demands  of  other  creditors  of  the  mortgagor. 

Judgment  affirmed* 


Mr.  Justice  Sawtss  expressed  no  opinion. 


J.  K  WILLIAMS  V.  W.  O.  HALL. 


D18MTSSAL  OF  Appeal. —  If  a  canae  it  mibmltted,  with  leave  to  appeOaiit  t( 
file  a  brief  in  a  certain  number  of  days,  and  respondent  to  have  a  cartali 
number  of  days  to  reply,  and  appellant  neglects  to  file  a  brief  within  tbn 
time  fixed,  and  the  transcript  contains  no  assignment  of  errors,  azospt  tki 
general  one  that  the  order  or  Judgment  appealed  from  Is  not  wamtttod  Iq 
tiM  erldence,  the  appeal,  on  motion  of  respondent,  will  be  dismlsBed, 
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lL  from  the  District  Ooxurt,  Fifteeath  Judicial  District, 
Ckiunty. 

lets  are  stated  in  the  opinion  of  the  Court 

Long,  for  Appellant 

son  £  MeOonneU,  for  Bespoxident 

I  Court,  SAKDBSfio:Er,  O.  J. 

n  to  dismiss  the  appeal  for  the  want  of  prosecution, 
called  for  argument,  in  its  regular  order  on  the  calen- 
I  cause  was  submitted  upon  briefs  to  be  filed  in  ten 
the  appellant,  and  the  respondent  to  have  ten  days 
T  to  reply.  More  than  ten  days  having  elapsed  since 
aission,  and  no  brief  having  been  filed  by  appellant, 
ondent  moves  to  dismiss  the  appeal  herein  for  want 

lution.     Upon  examination  of  the  transcript  it  appears  ^ 

re  is  no  assignment  of  errom  beyond  iha  general  ^ 

that  the  order  granting  a  new  trial  is  not  warranted  IH^^ 

facts  of  the  case,  and  that  no  brief  has  been  filed 

out  the  particular  grounds  upon  which  the  appellant 
r  a  reversal  Under  such  circumstances  the  respondent 
ling  to  answer,  and   this  Court  will  not   aasume   the 

counsel  and  search  the  record  for  grounds  upon, 
>  reverse  the  judgment  of  the  Court  below.     In  such  t«i 

lc  proper  practice  is  to  mo\e  the  dismissal  of  the  appeal  \\^'^ 

wBUl  of  prosecution,  as  has  been  done  in  the  present  ^'^^ 


lotion  to  dismiss  the  appeal  is  sustained. 


DAITE  V.  F.  COBDUAir,  AminnsnuTW  ov 
Estate  of  Y.  DBKAioD^u. 

I  ov  SmoTT  ov  Non. —  Whert  a  promlmory  note  It  ezeentod  jointly 
>  peMooa,  fend  olio  of  tham  is  mrety  for  the  otbcr,  mnd  at  m  tfiiM  wImiI 
hicfpal  on  ttao  note  Ig  soWent  the  anretj  i 
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to  proceed  at  once  and  collect  the  debt  from  the  principal,  and  the  cred 
falls  to  sue  the  principal,  who  afterwards  becomes  InsoWent,  the  snret; 
not  thereby  released  from  his  liability  on  the  note. 

DlCBBl  or  COUBT  FOB  PATEI  TO  SUB  SUBBTX COMPLIANCB  WITH. A. 

B.  executed  a  joint  promissory  note  to  C ;  B.  was  surety  for  A.  B.  brot 
an  action  against  C,  after  the  maturity  of  the  note,  to  compel  him  at  < 
to  proceed  and  collect  the  amount  due  on  the  note  from  A.,  the  prlnci 
and  obtained  a  decree  requiring  C.  to  commence  legal  proceedlnci  agi 
A.  for  the  collection  of  the  note,  upon  B/s  tendering  to  him  a  sufflc 
amount  to  pay  reasonable  costs  and  czi>en8es,  or  be  forcTcr  debarred  1 
III  collecting  the  same  from  B.    B.  deposited  with  the  Clerk  and  Sheriff  a  i 

^  dent  amount  to  pay  their  costs,  and  tendered  to  C.   the  serrlces  ol 

attorney  employed  by  B.  C  refused  to  commence  the  action,  and  A.  si 
qnently  became  InsoWent.  Held,  that  this  was  not  a  compllanea  with 
conditions  of  the  decree  by  B.,  the  surety,  and  that  he  was  att  ralei 
from  his  liability  on  the  note. 

Afpsai.  from  the  District  Caart^  Fifth  Judicial  Distr 
Tuolumne  County. 

The  facts  are  stated  in  the  opinion  of  the  Oourt 
JBf .  P.  Barber,  for  Appellant 

The  decree  was  neTer  fulfilled  by  the  defendant,  the  pa 
invoking  its  provisions;  oonsequently  he  could  not  plead  it 
bar. 

The  decree  compelled  plaintiff  to  sue  on  defendant  tender 
to  him  a  sufficient  sum  to  pay  reasonable  costs  and  expenses, 

A  party  obtaining  a  decree  cannot  substitute  his  ideas 
equity  for  the  plain  Imiguage  of  the  decree;  if  he  does  so, 
does  it  at  his  peril  {Hoffman  v.  TreadweU,  6  Paige>  i 
Bparhawk  v.  Bvsl,  9  Vermont,  41.) 

The  decree  ordered  him  to  tender  to  plaintiff  a  certain  amo 
for  costs  and  expenses.  The  tender  must  be  made  to  the  pa 
himself.     (Eargous  \.  Lahens,  8  Sandf.  213.) 

"  Costs  '*  mean  the  fees,  etc,  allowed  by  law.  "  Ezpensi 
have  a  broader  signification,  and  involve  what  it  would  reas 
ably  cost  a  party  to  conduct  such  suit,  including  a  reasonable 
for  his  lawyer. 

All  the  cases  show  that  a  Court  of  equity  will  compel 
surety  fully  to  indemnify  the  creditor  against  expense  in  i 
■nit  he  may  be  deoreed  to  bring  against  the  principal  deb 
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3hy.  Eep.  564;  17  Jolms.  384;  1  Story's  Eq.  Jur. 
OL  Lead.  Cas.  817,  et  seq.) 
point  ifi  to  be  found  in  Dubois  v.  Dubois,  6  Cowen, 

iiere  held  that  payment  into  Court  wai  not  a  pay- 
B  parlgr  to  whom  the  decree  ordered  the  money  to 

can  the  surety  avoid  the  necessity  of  paying  the 
"expense*'  of  an  attorney  by  endeavoring  to  foist 
jT  on  the  creditor.     (Peck  v.  Acker,  20  Wen.  605.)  «,...,  r, .  |. 

id  Redmond,  for  Bespondent  ^^*^ftlPll 

effect  of  a  neglect  or  refusal  on  the  part  of  the  ^^niiprft 

oceed  and  collect  from  the  principal,  when  requested  iMtf 

ety  80  to  do^  cannot  be  said  to  have  been,  as  yet,  ^     i^f 

9cided  by  this  Court  ,  ^'^i^rT 

9ve    that  upon  an  examination  of  the  authorities 

point  it  wiU  be  found  that  we  are  correct  in  saying  „     « 

I  well  settled  doctrine,  maintained  by  the  Courts  of 

3al  States  of  the  Union,  that:  ''If  the  surety  can  \^^ 

uid  clearly  show  injury  to  himself,  by  the  failure  of  .^p^ 

T  to  prosecute,  after  request,  he  is  exonerated  pro  utm 

Paine  v.  Packard,  18  Johns.  174;  King  v.  Baldwin,  '*"•• 

384;  Bruce  v.  Edwards,  1  Stew.  11;  Manch.  Iron  „  ^^  %i^m^ 

leiing,  18  Wend.  162 ;  Goodman  v.  Oriffiny  3  Stew. 

ston  V.  Thompson,  4  Watts,  446;  Oeddes  v.  Hauk,  •  » '"• 

1.   33;  Lectrnhalpr  v.   Thompson,  13  S.  &  R.   157;  '''WH^ 

kett  V.  La^id,  2  Bally,  368;  Hogaboom  v.  Herrick,  *ii| 

.31;  DeJiuif  ▼•  Turbett,  3  Teates  157;  VaUentine  v. 
%,  2  Edw.  Ch.  53 ;  Rutledge  v.  Greenwood,  2  Dessau; 
e  v.  Holmes,  Wright,  167;  Bailey  v.  New,  29  Geo. 
)bard  v.  Davis,  1  Aiken,  296;  Montpelier  Bank  v. 
S^erm.  587;  Paige  v.  Webster,  15  Maine,  249;  Wtwfc- 
ierson,  8  N.  Ham.  689;  Pintard  v.  Davis,  1  Spencer, 
Y.  AUen,  19  Conn.  101;  Boughton  v.  Duval,  3  Call, 
M  ▼.  Olarh,  7  Hammond,  72;  Bow  v.  Tulver,  1  Cow. 
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246;  State  v.  Reynolds,  3  Mo.  95;  Miller  v.  Berkley,  7  P 
Bt  317;  18  Pa.  St.  460;  3  Stob.  Eq.  59;  6  Pick.  807;  Wi 
ner  v.  Beardsley,  8  Wend.  194.) 

'^The  surety  will  not  be  discharged  unless  the  failuie 
comply  with  his  request  has  resulted  in  actual  injury,  wU 
must  be  shown  by  proving  that  the  principal  was  solve 
when  it  was  made,  and  has  become  insolvent  subsequently 
(Huffman  v.  Hurburt,  13  Wend.  377 ;  Herrick  v.  Burt,  4  Hi 
650;  Gardener  v.  Ferree,  15  S.  &  R  28;  Merrett  v.  Lincol 
21  Barb.  249;  Thompson  v.  Watson,  10  Terg.  362.) 

In  Ohio  the  surety  is  discharged,  if  the  notice  to  prooe 
against  the  principal  is  in  writing. 

In  Massachusetts  the  request  must  be  accompanied  with  ^ 
indemnity  against  costs  and  charges. 

The  main  objection  to  the  maintenance  of  this  doctrine,  vi 
that  the  surety  has  always  the  right  and  power  to  pay  the  dc 
himself  and  then  proceed  against  the  debtor — has  been 
fully  considered  in  some  of  the  cases  which  we  cite  that  "^ 
do  not  think  it  necessary  to  more  than  allude  to  it. 

It  cannot  be  urged  that  we  are  in  any  way  endeavoring 
lessen  the  obligation  of  the  contract  between  tlie  payee  a] 
the  surety.  In  seeking  to  maintain  this  doctrine  we  only  a 
that  the  payee  be  held  to  respect  those  equities  which  s 
inseparable  from  the  contract  of  suretyship.  The  soretr 
obligation  is  certainly  only  collateral,  and  the  maintenance 
the  doctrine  in  question  would  necessarily  result  from  t 
recognition  of  this  position. 

In  concluding  our  argument  on  this  point  we  eite  the  i 
thority  of  the  leading  American  text  book  on  this  subject 

Professor  Parsons,  on  the  Law  of  Contracts,  VoL  1,  Bo 
in,  p.  60  says: 

''From  a  consideration  of  the  cases  and  the  reasons 
which  they  rest,  we  think  this  rule  may  be  drawn:  That 
surety  is  discharged  when  the  creditor,  after  notice  and  : 
quest,  has  been  guilty  of  a  delay  which  amounts  to  gross  nej 
gence,  and  by  this  negligence  the  surety  has  lost  his  secur: 
.•)r  indemnity.^ 
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ustice  Story,  speaking  of  the  equities  between  the 
md  surety,  says  (Story  Eq.  Jur.  Vol.  1,  §325)  : 
>  omits  to  do  any  act,  when  required  by  the  surety, 
3  duty  enjoins  him  to  do,  and  the  omission  proves 
to  the  surety,  in  all  such  cases,  the  latter  will  be 
d;  he  may  set  up  such  conduct  as  a  defense  to  any 
Lght  against  him,   if  not  at  law,   at  all  eyents  in 

t  is  a  well  settled  doctrine  that  the  surety  can  proceed 

to  compel  the  grantee  to  take  immediate  steps  to 
a  debt  from  the  principal 

as  done  in  the  case  at  bar,  and  the  only  question  is, 
;here  have  been  any  laches  on  the  part  of  the  admin- 
efendant  which  will  preclude  him  from  pleading  this 

a  bar  to  any  recovery  in  the  premises  against  the 
V.  Dehameau,  deceased? 

at  laches  have  we  been  guilty,  that  we  should  be 
of  the  protection  granted  to  us  by  the  decree  of  the 
the  case  of  Corduan,  Administrator,  v.  Danef 
[>urt  required  us  to  tender  to  Dane,  in  that  case,  an 
sufficient  to  pay   reasonable  costs   and   expenses   to  '  ^^lltoi 

would  be  put  in  proceeding  against  the  principal, 


liiUiMi 


^  '^Ul 


M 


I 


in  evidence,  uncontradicted,  that  we  paid  into  the 
the  proper  officers,  for  Dane,  the  costs  which  would 
ed  in  the  suit  ordered  to  be  taken  by  him  against 
,  and  also  tendered  him  the  services  of  a  lawyer  to 
lie  case.    What  more  could  be  required  from  us  t  % 

le  learned  counsel  for  the  appellant  will  perhaps  say: 
ild  have  tendered  us  a  reasonable  amount  with  which 

lawyer  of  our  own  selection;  that  was  clearly  the 
of  the  decree;  you  did  not,  perhaps*  offer  us  a  com- 
ber, or  we  choose  to  have  one  of  our  own  choice  in 
could  place  confidence. 

^e  conceive,  is  as  insufficient  a  reason  as  was  ever 
in  a  Court  of  equity  to  deprive  a  suitor  of  the  bene- 
3f  which  had  been  granted  to  him. 

XXTV.— 11 
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Who  was  the  most  interested  in  the  success  of  the  su 
ordered  by  the  decree  of  the  Court  to  be  commenced  again; 
Volpillac?  Or,  indeed,  we  might  ask,  was  there  any  oi 
interested  in  the  gaining  of  that  suit  except  the  administrato 
Corduant  If  Dane  lost,  did  he  lose  anything?  Not  a  dolla 
We  had  given  bonds  to  secure  our  paying  over  all  assets  < 
the  estate  which  came  into  our  hands  to  those  who  wei 
entitled  thereto.  It  would  have  been  damimm  absque  injuri 
It  has  been  repeatedly  affirmed  that  the  party  most  inte 
I  ested  in  the  result  of  a  suit  is  entitled  to  the  control  in  tl 

H  selection  of  counsel,  and,  indeed,  there  would  be  but  little  eqnit 

in  maintaining  a  contrary  doctrine. 

I 

^  3y  the  Court,  Sawyer,  J. 


1 


^ 

^ 


T 
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The  note  sued  on  was  executed  in  favor  of  the  plaintiff  I 
Dehameau  as  surety  for  Volpillac,  the  joint  maker.  After  tl 
maturity  of  the  note,  the  defendant  Corduan,  as  administrate 
of  Dehameau,  deceased,  filed  his  bill  against  the  plaintiff,  Dan 
setting  up  the  circumstances  under  which  Dehameau  execute 
the  note,  asking  a  decree  requiring  the  plaintiff,  Dane,  to  pr 
4  ceed  at  once  against  the  principal,  Volpillac,  and  collect  tl 

^  amount  due.     It  was  accordingly  decreed  in  this  suit:  "Thj 

said  defendant  make  an  inmiediate  demand  on  E.  Volpillac  f( 
the  payment  of  the  note  executed,"  etc. ;  "  that  on  said  E.  Vo 
pillac's  refusal,  defendant  commenced  legal  proceedings  again 
said  Volpillac  for  the  payment  of  said  note  and  interest^  *  ♦ 
within  ten  days  from  the  filing  of  this  decree,  or  be  forev< 
debarred  from  claiming  the  same  from  the  estate  of  said  < 
Dehameau,  plaintiff,  ♦  ♦  *  on  the  plaintiff  tendering  to  sai 
defendant  a  sufficient  amount  to  pay  reasonable  costs  an 
expenses  in  the  suit  against  E.  Volpillac  for  th^  payment  < 
the  note  aforesaid.^' 

The  defendant  "  deposited  with  the  Clerk  and  Sheriff  a  suf 
cient  amount  to  pay  their  legal  fees  in  the  proposed  suit  i 
Dane  v.  Volpilhc/'  The  defendant,  by  his  attorney,  wrote 
letter  to  plaintiff,  in  which  he  says:  ^'Please  take  notice  thi 
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I  and  Sheriff^s  fees  are  paid,  and  suflScient  money  is 
ands  to  pay  aU  the  costs  in  the  suit  of  E.  Dane  v. 
ordered  to  be  commenced,  ♦  ♦  ♦  and  you  are 
idered  the  services  of  an  attorney  to  conduct  the 
>  which  Dane,  by  his  attorney,  on  the  same  day, 
When  the  order  made  in  the  case  of  /•  Carduanj 
%tor,  V.  E.  Dime,  is  complied  with  on  your  part,  I 
1  things  comply.  In,  the  conduct  of  any  legal  busi- 
I  I  may  have,  I  exercise  my  privil^e  of  selecting 
tomey/'  And  he  further  emphatically  declined  the 
■  the  attorney  proffered. 

lac  was  in  the  possession  of  and  exercising  rights  of 
over  properly  of  the  value  of  from  five  thousand 
housand  dollars  in  a  store  in  the  City  of  Sonora, 
County,,  for  a  period  of  about  two  months  subse- 
le  making  of  the  decree  aforesaid,  and  said  property 
t  to  levy  and  attachment" 

her  proceedings  having  been  taken  by  either  party 
decree,  this  suit  was  brought  to  recover  the  balance 
)  note.  The  foregoing  facts,  among  others,  were  set 
answer,  and  having  been  established  by  evidence  on 
he  Court  dismissed  the  suit  with  costs,  from  which 
of  dismissal  the  plaintiff  appeals,  ''on  the  ground 
ecision  is  contrary  to  law  and  the  evidence  in  the 
that  the  defendant^  not  having  complied  with  tho 
is  decree,  was  not  entitled  to  invoke  its  aid  as  a  bar 
L" 

state  of  facts  two  questions  are  raised  in  the  argu- 
unsel.  The  respondent  insists: 
That  the  first  suit  and  decree  may  be  regarded  as  a 
nand  made  by  the  surety  upon  the  creditor  to  pro- 
ce  and  collect  the  debt  from  the  principal ;  and  the  i 

aving  failed  to  proceed  against  the  principal  upon  J*' 

»st,  at  a  time  when  he  was  solvent,  the  surely,  by 
re,  has  been  injured,  and  is  exonerated. 
-That  he  has  substantially  complied  with  the  terms 
nree  cm  his  part,  while  the  plaintiff  has  failed  to 


i 


t^.'Liijti 


♦ 


i:ii 


Pf  ■fFP 


> 


164  SUPREME  COURT  —  JANUARY  TERM,  1864. 

Bzra  Dane  v,  F.  Corduan. 

prosecute,  as  required  by  the  decree,  and  lie  is  therebj  bam 
from  recovering  against  the  surety. 

As  to  the  first  question,  admitting  that  a  request  and  failu] 
to  prosecute  has  been  shown,  is  the  security  exonerated  fro: 
liability?  Such  a  state  of  facts  did  not  discharge  the  surel 
in  England.  His  remedy  was  to  pay  the  debt  himself^  ai 
then  sue  the  principal ;  or,  perhaps,  he  might,  by  bill  in  cha 
eery,  compel  the  creditor  to  proceed  against  the  principj 
Chancellor  Kent  says :  "  There  is  no  case  in  the  English  la 
in  which  the  personal  application  of  the  surety  to  the  credit 
was  held  to  be  compulsory  on  the  creditor,  at  the  hazard  < 
discharging  the  surety/'    (2  John.  Oh.  Rep.  662.) 

There  was  a  departure  from  the  English  role  on  this  subje 
in  Paine  v.  Packard,  18  John.  174,  and  in  that  caae  the  surei 
was  held  to  be  discharged.  But  this  case  was  combated  ai 
overruled  by  Chancellor  Kent  in  King  v.  Baldwin,  2  John.  O 
Rep.  554.  The  case  was  appealed,  and  in  the  Court  of  Erro 
reversed  by  the  casting  vote  of  the  Lieutenant-Qovemory  wh 
like  many  Senators  voting  on  the  question,  was  a  layma 
This  fact  detracts  very*  much  from  the  weight  of  the  dec 
sion  as  authority,  and  (lie  arguments  of  Chancellor  Kent  in  H 
Court  of  Chancery,  and  of  Senator  Van  Vetchin  in  the  Con 
of  Errors,  against  the  principle  announced  in  the  ease,  appe 
to  us  to  be  conclusive.  The  Courts  of  New  York  have  siin 
followed  the  case  of  King  v.  Baldwin,  while  they  have  disa 
proved  of  the  principfe  established  by  it  Mr.  Justice  Oowe 
in  commenting  on  this  case  in  Herrich  v.  Boest,  4  Hill,  65 
says :  *^  What  principle  such  a  defense  should  ever  have  f otu 
to  stand  upon  in  any  Court  it  is  difficult  to  see.  It  ihtrodno 
a  new  term  into  the  creditor's  contract  It  came  into  tb 
Court  without  precedent,  was  afterward  repudiated  even  by 
Court  of  Chancery,  as  it  always  has  been  both  at  law  and  : 
equity  in  England,  but  was  restored  -on  a  tie  in  the  Court  < 
Errors,  turned  by  the  casting  vote  of  a  layman.  Platt^  i 
and  Yates,  J.,  took  that  occasion  to  acknowledge  they  hi 
erred  in  Paine  v.  Pochard,  as  Senator  Van  Vetchin  ehowi 
most  condusirely  that  the  whole  Court  had  done.''    Yet  ] 
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the  case,  on  the  ground  ''that  the  error  had  become 

ourts  of  Pennsylvania  have  also  followed  King  v. 
but  they  assign  as  a  reason  for  so  doing  that  in 
mia  there  is  no  Court  of  Chancery,  and  the  common 
ts  exercise  chancery  powers  to  a  very  limited  extent 
}T  this  reason  a  surety  in  that  State  cannot,  as  in 
tes,  compel  the  creditor  to  sue  the  principal.  He  is, 
without  remedy,  unless  he  can  protect  himself  in 
u  In  some  other  States,  Ring  v.  Baldtvin  has  also 
»wed.  In  some,  the  rights  and  remedies  of  sureties 
ited  by  statute;  and  in  others,  the  doctrine  of  King 
wi  has  been  entirely  repudiated.  {Bull  v.  Allen,  19 
6;  2  Am.  Lead.  Cas.  270,  and  cases  cited;  1  Par« 
otes  and  Bills,  236,  and  notes  and  cases  cited.) 
I  party  contracts  jointly  with  another,  as  in  this  case, 

a  himself  and  the  creditor,  he  is  a  principal  debtor —  "** 

sly  undertakes  to  pay  the  debt.  It  is  his  duty,  both 
nd  legally,  to  pay  it;  and  we  are  of  the  opinion  that 
t,  both  of  authority  and  reason,  is  decidedly  in  favor 
^position  that  the  failure  of  the  creditor  to  sue  when  .  ^^^ 

80  to  do  by  the  surety,  does  not  operate  to  discharge  *     .  -it  •  • 

7  from  his  liability.    This  was  evidently  the  opinion  '       1*,'^' 

;e  Supreme  Court  of  this  State.     {HartmcBn  v.  Bur-  '       *him 

}  Cal.  561,  and  Humphrey  v.  Crane,  5  Cal.  175.)  And 
MS  necessity  for  following  a  contrary  doctrine  in  this 
r  the  reason  that  the  Practice  Act  furnishes  to  the 
more  ample  remedy  than  he  formerly  had,  even  in 
'  equity,  for  he  can  himself  bring  a  suit  against  the  ,  ^ 

nd  principal  debtor,  and  compel  the  latter  to  pay  the  .  fl 

Practice  Act,  527.)  The  action  contemplated  by  this 
IS,  doubtless,  intended  as  a  substitute  for  the  proceed- 
ancery  to  compel  the  creditor  to  sue,  and  it  may  be 
n^hether  any  other  action  by  the  surety  against  ihe  •*' 

I  allowed  in  our  State. 

the  second  point,  admitting  the  decree  to  be  suffi- 
)ecific  in  its  provisions  to  be  valid,  of  which  there 
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is  much  room  for  doubt,  we  do  not  think  the  defendant  coi 
plied  with  its  terms.  To  render  the  decree  available  as  a  ba 
it  was  necessary  for  him  to  perform  specifically  the  conditioi 
imposed  by  it;  and  the  condition  was,  that  he  should  tend 
"to  said  defendant  (plaintiff  in  this  suit)  a  sufficient  amou: 
to  pay  reasonable  costs  and  expenses  in  the  suit  against  ] 
Volpillac,"  etc.  He  is  not  at  liberty  to  do  something  els 
which  he  may  deem  to  be  equivalent  to  making  a  tender 
the  defendant  in  the  decree;  he  must  do  the  specific  ihii 
required  by  it.  Paying  to  the  Clerk  and  Sheriff  a  sufficie 
amoimt  to  pay  their  fees  in  the  contemplated  suit,  is  not  til 
same  thing  as  tendering  it  to  Dane.  {Dvbois  v.  Dubois,  6  Go 
494.)  Or,  if  so,  it  is  certainly  not  the  same  thing  as  tendc 
ing  to  Dane  "a  sufficient  amount  to  pay  reasonable  costs  ai 
expenses  in  the  suit,  etc  There  are  otiier  costs  than  Clerl 
and  Sheriff's  fees,  (even  admitting  payment  to  them  of  the 
fees  to  be  a  good  tender  under  the  decree,  which  we  are  n 
prepared  to  do,)  such  as  witness  and  jury  or  referee  fees, 
say  nothing  of  the  expense  of  procuring  an  attorney;  and  tl 
tender  of  the  services  of  an  attorney  is  not  equivalent  to  ix 
nishing  money  to  pay  the  expense  of  procuring  one.  T] 
plaintiff  was  entitled  to  select  his  own  attorney.  {Peck 
Acker  J  20  Wend.  605.)  If  the  defendant  desired  to  select  1 
own  attorney,  or  superintend  the  disbursements  of  the  ow 
and  expenses  of  the  suit,  he  could  have  done  so  by  bringii 

rf  his  suit  under  section  527  of  the  Practice  Act,  and  making  tl 

principal  as  well  as  the  creditor  a  party.    In  that  mode,  als 
<  I  he  could  just  as  well  have  accomplished  his  whole  object  by 

single  action,  instead  of  subjecting  himself  and  the  creditor 
the  trouble  and  expense  of  litigating  a  second  suit  But  ] 
has  chosen  to  pursue  a  different  course,  and  he  must  rely  f 
his  discharge  strictly  upon  the  terms  of  his  decree.  Havii 
failed  to  comply  with  those  terms,  the  decree  can  afford  hi 
no  protection. 

Under  the  views  we  have  taken  of  the  case,  the  Cotirt  err< 
in  dismissing  the  complaint  and  rendering  judgment  for  tl 
defendant. 
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are  other  matters  set  up  in  the  answer  which  may, 

constitute  a  good  defense;  but  they  do  not  appear, 

)  transcript,  to  have  been  proved.     But  no  point  is 

these  matters,  and  we  do  not  pass  upon  them. 

lent  reversed  and  the  cause  remanded  for  further  pro- 


i 


riAN  MTJNCH,  Admihi8tbatob»  Bra  «.  JAMES 
ELLLAMSON  akd  CHARLES  COVILLAUD. 

J  —  Waitis  of. —  If  the  statement,  on  application  for  a  new  trial, 
I  more  than  flTt  days  after  the  filing  and  serrlet  of  the  notice^  tht 
;o  moTe  for  a  new  trial  Is  walyed,  nnless  it  appear  from  the  transcript 
be  objection  to  the'fallnre  to  file  the  statement  in  season  has  been 
[  by  the  opposite  party,  either  expressly  or  by  Implication. 
ConBT  BZTBirDiNO  TiMiL — The  following  is  a  copy  of  the  order  of 
ort  in  denying  the  application  for  a  new  trial :  *'  Now,  on  this  day,  in 
!oart,  comes  on  to  be  heard  defendants'  motion  for  a  new  trial ;  and 
pon,  after  baying  heard  the  arguments  of  counsel,  the  Coart  oyerralee 
me,  to  which  ruling  of  the  Court  defendants,  by  counsel,  except.'* 
that  the  order  did  not  show  an  appearance  of  the  counsel  of  the  plain- 
the  argument  of  the  motion,  and,  therefore,  did  not  show  a  waiysr  of 
Jection  to  the  filing  of  the  statement 

Pboov  oVw — The  party  who  claims  the  benefit  of  a  waiyer  of  the 
t  to  file  a  statement  in  due  time  must  proye  It  beyond  doubt,  and  not 
it  to  be  asioertalned  by  conjecture  or  doubtful  inference. 
Administsatob. —  One  in  the  possession  of  personal  property  at^ 
istrator  can  bring  an  action  in  his  own  name  against  a  wrongdoer  tor 
ongful  conyersion  without  setting  forth  in  the  complaint  his  oflldal 
presentatlye  capacity.  An  allegation  ta  the  eomplaint  that  the  plain- 
w  as  administrator  Is  snrplusaga. 

LL  from  the  District  Courts  Tenth  Judicial  Distriot, 
>unty. 

Plaintiff,  on  the  29th  day  of  April,  1861,  was  ap- 

administrator  of  the  estates  of  A.  Y.  Brown  and 

Jrown. 

>mplaint  averred,  that  as  administrator  of  said  estates, 

had  in  his  possession  ninety-nine  thousand  six  hundred 

ty-one  pounds  of  barley,  and  that  while  it  was  in  his 

n    as   administrator,    defendants,    in    February   and 
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March,  1862,  wrongfully  took  possession  of  it  and  oonverte 
it  to  their  own  use. 

Plaintiff  recovered  judgment  below,  and  defendants  appealec 

F.  L.  Hatch,  for  Appellants. 

The  appellants  contend  —  first,  that  the  demurrer  to  th 
amended  complaint  was  well  taken,  and  that  the  Court  belo 
*  erred  in  overruling  the  same. 

There  is  a  misjoinder  of  parties  plaintiff,  and  an  impropc 
joinder  of  two  separate  and  distinct  causes  of  action. 
I  The  plaintiff  sues  as  the  administrator  of  two  separate  an 

*  distinct  estates.     He  is  acting  in  a  double  capacity  as  tt 

representative  of  two  deceased  persons,  although  it  appeal 
that  they  were  husband  and  wife.  As  such  representative,  I 
stands  in  the  shoes  of  A.  Y.  Brown  and  Cecelia  Brown,  h: 
intestates.  As  the  representative  and  suooessor  of  eadi  an 
both  of  them,  he  is  clothed  with  their  rights,  and,  in  suing;  : 
subject  to  all  the  disabilities  which  would  attach  to  than,  wei 
they  living  and  in  Court  themselves. 

The  complaint  having  shown  that  A.  T.  Brown  and  Cfeceli 
Brown  were  husband  and  wife,  it  should  also  show  such 
state  of  facts  as  would  enable  them  to  join  as  plaintiffs  in  a 
action  of  this  character,  were  they  living.  Strike  out  tl 
name  of  the  plaintiff.  Munch,  and  consider  this  an  actic 
brought  by  A.  T.  Brown  and  Cecelia  Brown — the  several  an 
independent  owners  of  separate  estates — for  a  trespass  con 
mitted  upon  the  separate  estate  of  each,  with  nothing  to  sho 
that  they  were  husband  and  wife,  and  the  complaint  woul 
be  demurrable  for  an  improper  joinder  of  parties  and  action 
On  the  other  hand,  consider  them  as  man  and  wife,  and  tl 
complaint  would  be  demurrable  for  the  reason  that  it  woul 
not  present  such  a  state  of  facts  as  would  make  it  proper  1 
make  the  wife  a  party  plaintiff  under  our  system  of  practice. 

J,  0.  Ooodwm,  for  Respondent. 

The  statement  was  not  filed  in  tima     This  Omrt  wil 
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B,  eairtirelj  distt'egard  the  etaJtement,  and  look  only 
udgment  rolL  {Lafferiy  v,  BrownLee^  11  CaL  132  j 
White,  2  CaL  S06j  Adams  v.  City  of  Oalclarid,  8  Cal. 
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Hatch,  for  Appellant,  in  reply* 

hint  that  the  objectioii  comes  too  late,  the  record 
that  the  motion  for  new  trial  was  argued  in  Conrt, 
;  it  was  after  *- argument  of  coTmseF^  that  the  Cotirt 
d  th©  motion.  It  is  clear  from  the  record  of  what 
3d,  that  the  reepondenffl  attorney  was  present  in 
id  participated  in  the  arguments.  His  name  does  not 
because  the  rulings  of  the  Court  were  in  his  favor  and 
ID  exeepticna  to  take. 

Court  has  decided  that  where  a  party  appears  and 

L  motion  for  a  new  trial,  he  cannot  aftei-wards  ohject 

statement  was  not  agreed  to  hy  him,  and  that  it  wa*i 

[ed  hy  tha  Judge.     (Dickman  v.  Van  Horn,  9  CftL 


e  Courts  Sahdeesoh,  0.  J- 

ippeal  ia  from  the  judgment  and  the  order  overruling 
on  for  a  new  trial.  It  is  contended,  on  the  part  of  the 
mtj  that  we  cannot  review  the  order  denying  the  new 
cause  the  statement  was  not  filed  within  the  time  pre- 
hy  the  statute-  The  judgment  was  rendered  on  the 
y  of  January,  A.  D.  1863,  and  notice  of  motion  for 
il  was  served  on  the  30th  of  the  same  month.  The 
it  on  motion  for  new  trial  was  not  filed  until  the  13th 
aary,  more  than  five  days  after  the  aervnce  of  notice, 
iscript  contains  no  order  of  the  Court  or  Judge  estend- 
time  allowed  hy  the  statute  for  filing  the  statement* 
tit  to  move  for  a  new  trial,  therefore,  must  he  held  to 
jn  lost,  unless  it  appear  that  the  objection  in  question 
a  waived  hy  the  respondent,  either  expressly  or  by 
ioo*     At  the  foot  of  the  statement  is  an  indorsememi 
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to  the  effect  that  the  respondent  waives  all  objection  as  to  th( 
time  of  filing  the  statement,  but  this  indorsement  is  not  signec 
by  either  the  respondent  or  his  counsel.  There  is,  therefore 
no  express  waiver, 

The  appellant  contends  that  the  respondent  appeared  by  hi 
counsel  at  the  hearing  of  the  motion,  and  participated  in  thi 
argument,  and  that  thereby  he  has  waived  all  irregularity  a 
to  the  time  of  filing  the  statement.  Admitting  this  to  be  so 
the  fact  of  the  appearance  is  denied  by  the  respondent,  an< 
the  controversy  can  be  settled  only  by  a  resort  to  the  trans 
cript  The  only  matter  bearing  upon  this  question  of  fact  i 
found  in  the  order  of  the  Court  overruling  the  motion,  whicl 
is  in  the  following  words:  ^  Now,  at  this  day,  in  open  Goari 
comes  on  to  be  heard  the  defendants'  motion  for  a  new  tria] 
and,  thereupon,  after  having  heard  the  arguments  of  counsel 
the  Court  overrules  the  same,  to  which  ruling  of  the  Court  th 
defendants,  by  counsel,  except." 

We  are  unable  to  preceive  how  if  can  be  s^ously  oontende 
that  this  entry  shows  any  appearance  on  the  part  of  the  reepoi 
dent.  It  is  only  by  a  resort  to  a  shadowy  inference  that  w 
can  say  that  there  was  an  appearance  even  on  the  part  of  th 

^  appellant.     It  is  claimed  that  the  use  of  the  word  *'  aiguments 

shows  that  the  motion  was  argued  upon  both  sides.  If  upo 
questions  of  this  character  the  doctrine  of  presumption  can  I 
invoked  at  all,  the  presumption  in  the  present  case  is  ver 
much  weakened  and  attenuated  by  the  fact,  disclosed  by  tl 
record,  that  each  defendant  in  this  case  had  two  counsel,  ma] 
ing  four  in  all.     We  are  of  the  opinion  that  no  appearance  i 

I  shown.     A  party  who  claims  the  benefit  of  a  waiver  of  thi 

character  must  prove  the  waiver  beyond  cavil,  and  not  leave  i 

j  to  be  ascertained  by  conjecture  or  doubtful  inference.     Thi 

disposes  of  the  appeal  from  the  order  denying  a  new  trial,  an 

f  leaves  for  our  consideration  only  the  appeal  from  the  judj 

ment,  which  rests  entirely  upon  the  judgment  roll. 

It  IS  contended  that  the  Court  erred  in  overruling  the  demui 
rer  to  the  complaint  The  plaintiff  seems  to  have  sued  f 
administrator  of  two,  as  it  is  claimed,  distinct  estates,  to  eac 
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;  portion  of  the  property  alleged  to  have  been  taken 
ossession  of  the  plaintiff  by  the  defendants  and  con- 
theniy  belonged.  It  is  contended  that  the  plaintiff, 
Q  his  official  capacity,  is,  in  contemplation  of  law, 
s,  and  has  been  improperly  joined  as  plaintiff,  and 
uch  as  the  property  belongs  to  two  separate  and  dis- 
ss, the  anomaly  is  presented  of  two  persons  who 
int  interest,  or  other  connecting  link,  litigating  eadi 
:e  and  independent  cause  of  action  in  the  same  snit 
rently  anomalous  condition  of  the  case  arises  from 

that  the  plaintiff  was  obliged  to  sue  in  his  official 
scntative  capacity.  All  the  difficulties  in  the  case 
[y  solution  in  the  fact  that  no  such  necessity  existed. 

necessary  for  him  to  sue  as  administrator,  and  all 
*  contained  in  the  complaint  in  relation  to  the 
1  which  he  held  possession  of  the  property  in  qnee- 
nere  surplusage;  and,  inasmuch  as  surplusage  nerer 
light  have  been,  and  doubtless  was^  disrejgarded  bj 
below. 
Qt  affirmed. 


the 


'  W,  OWEN  V.  W.  R.  FRINK  and  J.  J.  PEKO, 

FBACT  —  BuBCinc  PBivoBMANca. —  In  an  action  to  compel 
«rfonnance  of  a  rerbal  contract  to  conyey  land,  a  decree  < 
lerformance  wHI  not  be  revereed  because  the  Conrt  falls  to  find  that 
f  ieeklns  performance  was  ready  and  desirous  to  perform  on  his 
rrlded  the  flndtaigB  abow  such  facta,  aa,  taken  In  connection  with  an 
^7  the  price  of  the  land  Into  Court,  oTlnce  a  laadlnen  and  wlUteff- 
lerform. 

Fact. —  In  meh  action,  when  the  defense  Is  a  repudiation  and 
nent  of  the  contract  by  the  party  aeeklns  performanea,  and  the 
y  la  conflicting,  the  flndtaiss  of  the  Court  on  the  o^aatlon  are  eon- 

•M. —  An  Suitable  right  to  a  couTeyance  of  real  estate  existing 
parol  contract  and  part  performance,  paaaea  to  the  purehaaer  by  a 
lie  not  under  aeaL 

c  OF  LuTD. —  A  written,  but  unsealed,  transfer  of  a  legal  eatata 
Is  irood  as  a  contract  to  convey,  under  the  Statute  of  Frauds, 
o  TcsTiMOifT. —  Where  the  objection  to  the  Introduction  of  tei^ 
In  general  terma,  that  It  la  Irreletant,  without  stating  the  parttcn- 
m  why  It  Is  Irrelevant,  and  the  objection  conld  hava  biia  tnti  If 


< 


U^"' 


►  -r-sti 


I 

•'1 


172  SUPREME  COURT  — JANUAKY  TERM,  1864. 

John  W.  Owen  o.  W.  *&.  Frink  et  aL 

the  party  offering  the  testimony  if  the  reason  for  It  had  heen  glTen,  1 
Supreme  Court  will  not  notice  the  objection. 

Action  bt  Assignbbs  of  Bquitablb  Titia — If  A.  enters  into  a  contract  w 
B.  for  the  conveyance  of  a  tract  of  land*  whereby  B.  acquires  a  right  tc 
conveyance  of  the  entire  tract,  and  B.  afterwards  assigns  to  two  or  mi 
k>er8on8,  giving  to  each  a  separate  conveyance  of  his  equitable  title  to  < 
tinct  and  separate  parcels  of  the  land,  the  assignees  of  Bw  may  maintaii 
joint  action  against  A.  for  a  specific  performance  of  the  contract. 

Bpbcivic  Pbbfobmancb. —  A  contract  for  the  conveyance  of  land,  by  the  ter 
of  which  the  purchaser  may  pay  the  purchase  oooey  althtr  in  labor  or  mon 
at  his  option,  may  bt  enforced  In  equity  If  the  purchaser  sleets  to  paj  t 
money,  and  makes  a  tender  of  the  amount  due. 

Appeal  from  the  District  Courts  SeveEnUi  Judidal  Distri 
Solano  County. 

The  facts  are  stated  in  the  opinion  of  the  Oonrt 

WhUfmaai  and  Wells,  for  Appellant 

Sespondents  were  not  entitled  to  m  specific  performan 
because  they  are  not  found  to  have  been  ready  or  desirous 
perform.  (Story  on  Equity,  Sec.  776;  King  v.  Hamilton, 
Peters,  311;  Conrad  v.  lAndley,  2  CaL  176;  Brown  v.  Cot 
laud,  6  Cal.  571;  Weber  v.  Marshall,  19  CaL  447;  Coopor 
r  Pena,  21  CaL  404;  WilUams'  Equity,  292.) 

The  act  of  the  defendant  in  denying  title,  or  disclaimi 
I  the  vendee's  title,  was  a  f orfeitore  o£  all  rights  under  the  oc 

tract.     (Conrad  v.  lAndley,  2  CaL  175.) 

Defendants    insist  that   they  made  a  tender  in  1858. 
1860  they  deny  oiur  title,  set  up  adverse  posseaaion  and  t 
Statute  of  limitations.     What  were  they  doing  in  this    l 
endeavoring  to  deprive  us  of  the  money  they  had  tendered  t 

We  submit,  also^  that  the  bills  of  sale  offered  in  evid6n< 

from  which  the  defendants  seek  to  deraign  their  title  to  a  sped 

performance,  are  competent  to  pass  only  a  possessory  interest 

land  or  improvements.     Ko  contract  is  named  in  thern^    i 

I  sought  to  be  assigned. 

I  '    The  defendants  have  not  the  l^al  title  under  die  contra 

I  and  are  not  the  legal  successors  in  interest  to  the   origii 

contractor,    the  parties  being  sub-pnrohaflers  of  several  p 


PREME  COURT  — JANUARY  TERM,  1864.  115 

John  W.  Owen  v.  W.  R.  Frink  et  al. 

der  a  bill  of  sale.  (Wood  y.  Perry,  1  Barbour,  114; 
Equity,  226,  272;  Aiddrich  v.  Putney,  11  Paige,  204; 
Equity,  Sees.  3,  788,  789.) 

lave  they  a  legal  title,  but  a  simple  chattel  or  personal 
succeeding  to  the  tenancy  of  Brown  only,  (Willard's 
298;  Header  v.  Parsons,  19  CaL  298.) 
bo  seeks  specific  performance  must  come  recenti  facto, 
^  remedies  must  be  mutual.  There  must  have  been 
ge  of  circiunstance  affecting  the  character  of  justice 
>ntract 

ho  asks  specific  performance  must  be  in  a  condition 
rm  his  own  part  of  the  contract^  and  must  have  shown 
ready,  desirous,  prompt,  and  eager  to  perform  it. 
Equity,  776.) 

Whe-aion,  for  Eespondents. 

>ill0  of  sale  executed  by  Brower  and  Orocketf  were 
t  to  convey  his  interest  in  the  contract  with  Owen, 
»nfer  upon  the  aasignees  a  perfect  equity  which  they 
force.    (Wood's  Dig.,  Arte.  894,  896.) 
daintiff  was  a  stranger  to  these  transfers,  and  had  ho 

questioii  them,  as  they  did  not  change  his  status  in 
[>  his  own  contract 

tender  of  one  hundfred  dollars 'to  plaintiff,  and  his 
to  accept  it,  placed  him  iii  the  wrong,  and  he  could 
)id  the  effect  of  the  tender  by  offering  to  accept  the 
iid  execute  the  deed.    He  could  not  avoid  his  contract 

conduct  of  the  defendants  bo  long  as  they  held  his 
leady  for  him  and  he  refused  to  accept  it.  (2  Green- 
Evidence,  §608.) 

3  Court^  Shajteb,  J« 

is  ail  action  of  ejectment  brought  to  recover  the  po&- 
i  lands  situate  in  Suisun  Township,  County  of  Solano, 
[efendants  answered  jointly,  disclaiming  all  title,  to  o^ 
in  the  premises  demanded,  except  as  to  a  certain  part 
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thereof  particularly  described,  and  as  to  that  part  the  defen 
ants  aver  that  they  hold  and  occupy  it  by  title  derived  fro 
one  Brower.  That  Brower,  in  May,  1857,  made  a  verbal  co 
tract  with  the  plaintiff  for  a  purchase  of  the  particular  pa 
oamed,  for  one  hundred  dollars,  payable  in  labor  as  ti 
plaintiff  should  require,  or  in  cash,  at  Brower's  electio 
That  plaintiff  bound  himself  by  the  contract  to  execute 
deed  of  the  lot  to  Brower,  on  full  performance  on  his  pa] 
and  that  Brower,  in  pursuance  of  the  contract,  went  into  pc 
session  of  the  lot,  and  made  valuable  improvements  thereo 
That  he  performed  labor  for  the  plaintiff,  under  the  contrai 
^  to  the  amoimt  of  thirty-five  dollars,  and  always  worked  f 

P  the  plaintiff  when  requested  by  him  so  to  do.     That  on  t 

9th  of  June,  1858,  the  defendants  succeeded  to  the  rights 
Brower,  and  on  the  same  day  tendered  to  the  plaintiff  o: 
hundred  dollars,  and  presented  to  him  for  execution  a  qu 
claim  deed  running  to  them,  and  that  plaintiff  declined  t 
tender  and  refused  to  execute  the  deed.  Defendants  abo  av 
that  they  have  ever  been  ready  and  willing  to  pay  the  balan 
of  the  consideration  due,  and  they  offer  to  pay  the  one  hundr 
dollars  tendered  into  Court,  and  pray  that  the  plaintiff  mi 
be  decreed  to  perform  his  contract  specifically. 

The  replication  denies  all  the  all^ations  in  the  answ^ 
asserts  the  Statute  of  Limitations  as  a  defense,  and  the  State 
of  Frauds  also,  and  claims  that  the  rights  of  the  defendants, 
they  ever  had  any,  have  been  forfeited  on  the  ground  of  i 
alleged  repudiation  by  them  of  the  plaintiff's  title  to  the  laj 
manifested  in  speech  and  by  adverse  occupation.  The  tri 
was  by  the  Court,  and  on  the  findings  judgment  was  enter 
for  the  defendants  in  conformity  to  the  prayer  in  the  answ< 
The  plaintiff  appeals  from  the  judgment  and  from  an  ord 
denying  a  new  trial 

1.     The  appellant  insists  that  the  respondents  were  not  e 
titled  to  specific  performance,  because  they  are  not  found 
have  been  ready  or  desirous  to  perform  on  their  part 

It  is  true  that  there  is  no  direct  statement  in  the  findin 
diat  the  defendants  were  either  ready  or  desirous  to  perfon 
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it  18  found  that  Brower^  under  whom  the  defendants  claim, 
ormed  personal  sendees  for  the  plaintiff  of  the  value  of 
ty-five  dollars,  and  that  within  thirteen  months  from  the 
)  of  the  agreement,  the  defendants,  having  succeeded  to 
rights  of  Brower,  tendered  to  the  plaintiff  one  hundred 
u^  —  thirty-five  dollars  more  than  was  due.  These  facts, 
I  taken  in  connection  with  the  offer  of  the  defendants  to 
the  money  into  Court,  we  consider  as  suflBciently  evincive 
'^diness  and  willingness  on  their  part  to  perform.     Fur- 

the  Court  does  not  find,  neither  is  there  any  testimony 
ing  to  prove,  that  either  Brower  or  the  defendants  had 
promised  their  legal  rights  under  the  contract  by  a  breach 
my  of  its  provisions,  Brower  was  to  perform  services 
1  time  to  time  as  required,  and  he  had  the  privilege  of 
ng  the  hundred  dollars,  or  any  part  thereof,  in  money, 
lid  he  at  any  time  choose  so  to  do.  The  Court  finds  that 
ice  to  a  certain  amount  was  performed,  and  that  more 
L  the  balance  due  was  tendered  in  money,  and  if  additional 
ice  was  ever  called  for  by  the  plaintiff  and  refused  by 
wer,  the  burden  of  proving  it  was  clearly  upon  the 
ntiff. 

.  It  ifi  insisted  that  the  defendanta,  as  the  suooesaora:  of 
wer,  have  repudiated  and  abandoned  the  contract 
t  appears  that  the  contract  was  made  in  May,  1857;  that 
wer  entered  at  once  into  posaessicm  under  it,  made  valuable 
rovementa,  and  performed  for  the  plaintiff  the  labor  before 
rred  to;  and  that  on  the  30th  of  May,  1857,  he  assigned 
>ockett,  through  whom  the  defendants  daim.  A  witness 
the  plaintiff  testified  that  titles  to  land  in  Suisun  were 
plicated  and  conflicting;  that  Frink  was  '^an  ardent  man," 

that  he  (the  witness)  had  heard  Frink  conversing  with 
niscuous  crowds,  debating  the  matter  frequently,  and  that 
such  occasions  Frink  always  took  sides  against  the  plain* 
8  title.  It  further  appears  from  the  record,  that  the 
mdants,  in  their  original  answer,  denied  all  the  plaintiff'a 
gationSy  and  pleaded  the  Statute  of  Limitations,  neither  of 
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wlnr^h    defenses,    however,    was    reproduced   in  the   amended 
answer  filed  thereafter. 

lo  80  far  as  the  criticisms  put  by  Frink  upon  the  plaintiffs 
tille  are  concerned,  they  may  have  had  some  tendency,  per- 
hapa,  to  show  that  he  was  not  in  possession  of  the  property 
on  the  faith  of  the  contract,  of  which  he  was,  in  part,  an 
assignee;  and  the  original  answer  may,  after  it  became  dere- 
lict, have  been  admissible  as  evidence  tending  to  the  same 
roTiehiaicm.  But  the  entry  of  Brower  —  the  further  fact  thai 
before  parting  with  his  interest  he  paid  thirty-five  dollars  pn 
aceount  of  the  contract,  and  expended  sixty  dollars  in  improv- 
ing the  property — the  fact  that  the  defendants  paid  a  valuable 
consideration  for  the  equitable  rights  of  Brower,  and  there- 
after tendered  to  plaintiff  thirty-five  dollars  more  than  was 
due,  and  that,  too,  in  advance  of  any  breach"  on  their  part,  oi 
by  those  nnder  whom  they  claimed,  were  also  before  the 
Conrt  as  matters  of  conduct,  having  a  dear  bearing  upon  the 
abandonment  or  repudiation  alleged.  The  question  raised  was 
fl  qiipRtion  of  fact,  (Conrad  v.  Lindley,  2  Cat  175,)  and  hy 
thp  whole  course  of  the  decision  the  finding  of  the  Court 
thi'Tvun  is  conclusive. 

3,  It  is  further  objected  on  the  part  of  the  appellant,  that 
^  the  equitable  rights  of  Brower  have  not,  on  the  jproofs  in  the 

ca=^^.  passed  to  the  defendants. 

The    defendant   Prink   claims   under   Crockett    by    deeds 
Tt-*  sT^ed,  sealed,  acknowledged,   and  recorded.     The  defendant 

Ppko  claims  under  Crockett,  by  a  bill  of  sale  of  all  the  ven- 
dor's right,  title,  and  interest,  and  Crockett's  title,  derived 
froTTi  Brower,  stands  upon  a  bill  of  sale  of  like  character. 
.  Tn  Ingoldsby  v.  Juan,  12  Cal.  577,  it  was  considered  that 

|l  "flif're  is  no  authority  which  holds  that  a  conveyance  of  an 

interest  in  land  must  necessarily  be  under  seal ;   and  if  it  were 
,   ,  BO  at  common  law,  it  does  not  follow  that  it  is  so  required  bv 

\  oiTT  statute.'*     But  the  right  of  Brower  was  purely  equitable ; 

'  nnri  though  the  contract  was  by  parol,  still,  by  part  perform- 

:,  an  PI'  hi  8  rights  were  rescued  from  the  operation  of  the  Statute 

of  Frandfl,  (ArgtieUo  v.  Edinger,  10  Cal.   160,)  and  there  can 
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.    A 


ibt  that  Brewer's  right  to  a  conveyance  passed  by  his 
lie  to  Crockett  If  the  written  but  unsealed  trana- 
)een  of  a  legal  estate  in  the  land,  though  not  operat- 
conveyance  in  presenti,  still,  it  would  have  been  good 
•act  to  convey  under  the  Statute  of  Frauds, 

is  claimed  by  the  appellant  that  inasmuch  as  the 
ts  up,  in  effect,  that  the  defendants  were  joint  assign- 
rower's  right,  that  the  documentary  evidence  show* 
3ne  part  of  the  lot  affected  by  the  equitable  title  was 
to  Frink,  and  another  and  distinct  part  assigned  to 
uld  have  been  excluded  by  the  Court  !!J'    'J  J  >' 

I  objection  there  are  two  answers :  "  ** 

le  objection  taken  to  each  document,  as  offered^  was 
ncy."  The  objection  was  too  general.  (Dretus  ▼. 
.8  Cal.  88.)  Where  objection  is  taken  to  the  intwh 
»f  evidence,  the  party  objecting  should,  as  a  general 
3  the  exact  point  of  his  objection.  (Kiler  v.  KinibaU, 
S67.)     If  this  rule  had  been  observed  at  the  trial  of 

the  defendants,  perhaps,  could  have  produced  proof 
it  assignment  from  Crockett  to  them,  subsequently 


i 


•.:V\, 


lentil 


is  true,  if  an  estate  should  be  sold  in  lots  to  different 
the  purchasers  could  not  join  in  exhibiting  one  Inll 
le  vendor  for  a  specific  performance;  for  ouch  party*! 
Id  be  distinct,  and  would  depend  on  its  own  peco- 
imstances;  and,  therefore,  there  should  be  a  distinct 
each  contract     (St  Eq.  PL  Sec  272.)    But  that  is  « i  iw 

case.     Here  there  was  but  one  contract  to  convey,  ^  ^'21 

le  lands  affected  by  it  have  come  to  the  defendants  j,l^ 

jly  in  divided  moieties.     The  general  rule  is,  that  If 

ted  parties  may  join  in  bringing  a  bill  in  equity 
ire  is  one  connected  interest  among  them  all,  centering 
nt  in  issue  in  the  cause. 

lows  ei  als.  v.  Fellows  et  als.  5  Cowen,  683,  the  biH  ' 

that  the  defendants  had  confederated  Imiong  them-* 
id  with  the  disbtor  of  the  complainants,  to  defraud  the 
ants  by  taking  a  conveyance  to  each,  in  separate  par- 
IV,— la 
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eels,  of  all  the  debtor's  real  and  personal  properl^^  with 
consideration,  and  with  intent  to  avoid  execution  upon 
plaintiffs  judgment     To   this   bill   one  of   the   defends 
demurred,  for  multifariousness.    The  demurrer  was  ovemil 
and  substantially  on  the  ground  above  suggested.    In  the  c 
at  bar  the  plaintiff  made  but  one  contract  to  convey,  and 
can  be  subjected  to  but  (Hie  suit  upon  it  for  damages  at  li 
-md  to  but  one  for  specific  performance  in  equity.     Thoi 
the  defendants  are  not  jointly  interested  in  the  contract,  in 
narrow  sense  of  that  term,  yet,  they  have  a  common  intei 
that  it  should  be  specifically  performed  to  the  whole  extent 
its  terms.     The  plaintiff  is  in  no  manner  prejudiced  by 
joint  assertion  of  the  equitable  right  in  the  answer,  for 
judgment  will  be  not  only  a  joint,  but  several,  bar  against  i 
further  proceedings  upon  the  contract 

6.    But  it  is  urged  for  the  appellant,  that  no  decree  for  s 
cific  performance  can  properly  be  entered  in  this  case,  for 
reason  that  '^  the  remedies  are  not  mutuaL'' 

In  support  of  this  objection  counsel  refer  to  Cooper  r.  Pe 
21  CaL  404. 

The  principle  is  this:  Where  one  is  employed  to  work 
a  given  time,  or  to  do  work  by  the  job,  the  employer  has 
power  to  stop  the  work  at  any  time,  in  his  election;  but 
exercise  of  this  power  subjects  the  employer  to  damages  a 
mensurate  with  the  injury  sustained.     (Clark    v.    Marsig 
1  Denio,  817 ;  Derby  v.  Johnson,  21  Vt  21.) 

In  the  case  cited  from  the  21  CaL,  personal  service  on 
part  of  Cooper  was  the  sole  consideration  of  Pena's  oonti 
to  convey.     The  services  were  performed  in  part>  and 
plaintiff  offered  to  perform  the  residue,  but  the  offer  i 
declined  by  Pena,  and  the  plaintiff  was,  in  effect,  forbidd^ 
proceed.    In  the  case  at  bar,  however,  Brower  was  not  boi 
implicitly  to  render  any  personal  service,  for,  by  the  contn 
he  was  left  at  liberty  to  pay  in  money.    He  paid  a  part  of 
stipulated  price  in  labor,  and  the  defendants,  claiming  un 
him  by  assignment,  tendered  more  than  the  just  balance 
money.    On  principle,  no  distinction  can  be  taken,  so  far 
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sdy  of  specific  performanoe  is  oonoemedy  betweoi  a 
for  a  conveyance  of  land  going  npon  a  purely  money 
ation,  and  a  like  contract  where  the  consideration  is 
id  in  labor  or  money,  at  the  election  of  the  purchaser, 
(rent  the  latter  determines  his  election  in  the  end  by  a 
f  the  whole  amount  in  money,  or  by  a  tender  of  so 
lereof  as   remains   unsatisfied  at  the  making  of  the 

aent  affirmed* 
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niTDUvo  Tim  TO  Mors  vob  Nvw  Tbiaim— An  order  «f  Omirt  graa^ 
party  twenty  days  wltbin  whlcb  to  file  a  atatement  to  ba  oed  on  n 
i  for  a  new  trial  made  before  a  notice  of  Intention  to  moTe  for  a  new 
laa  been  glren,  most  be  conatmed  aa  estendlns  tbe  time  to  lUe  tlM 
ent  twenty  days  from  tbe  date  of  tbe  order,  and  not  twenty  daya 
be  time  tbe  notice  waa  glyen. 

fmm  STATnMBfT. —  If  a  atatement  on  motion  for  new  trial  la  not 
rltbln  flTe  daya  after  notice  of  intention  to  more  for  n  new  trial  li 
or  witbtai  Bocb  fartber  time  aa  may  be  granted  by  tbe  Court,  not  «^ 
Z  twenty  daya,  tbe  rlgbt  to  more  for  a  mv  trial  la  waived. 

UL  from  the  District  Ooort,  Seventh  Judicial  Distriet^ 
>un1y;. 

lets  are  stated  in  the  opinion  of  the  Court 

Pate  and  H.  P.  Irving,  for  Appellant 

Brooks,  for  BespondfiAt 

»  Court,  CUKKET^  J.  * 

Lction  was  tried  and  a  verdict  rendered  therein  in  favor 
laintiff,  on  the  5th  day  of  June,  1868,  and  judgment 
»red  on  the  verdict  on  the  day  following — when  the 
n  the  application  of  defendant's  counsel,  granted  to 
ndant  twenty  days  within  which  to  file  a  statement  to 
on  a  motion  for  a  new  triaL  Cn  the  8th  of  the  same 
tie  defendant  gave  to  thd  plaintiff  and  his  attorneys 
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notice  of  his  intention  to  move  for  a  new  trial  of  the  eaus< 
and  to  set  aside  the  judgment  rendered.  Some  time  af  terwar< 
the  respective  parties,  by  their  attorneys,  entered  into  a  stipu 
lation  in  writing,  to  the  effect  that  the  minutes  of  the  testi 
mony  and  proceedings  in  the  case,  taken  by  the  Court  Rcporte: 
on  the  trial,  might  be  used  in  the  place  and  stead  of  a  state 
ment  on  motion  for  a  new  trial,  provided  the  defendant  thei 
had  the  right  to  file  a  statement  or  to  make  the  motion,  an< 
had  not  waived  such  right ;  and  it  was  declared  by  such  agree 
ment  that  it  was  not  intended  by  it  to  waive  any  default  com 
mitted,  but  to  leave  the  rights  of  both  imrties  as  they  were  a 
that  tima  This  stipulation  was  dated  the  27th  ajid  filed  oi 
the  30th  of  June,  1868,  in  the  oflftce  of  the  District  Court,  h 
Napa  County,  ^ere  the  action  was  commenced  and  tried. 

It  will  be  presumed,  in  the  absence  of  anything  appearing 
to  the  contrary,  that  the  testimony  in  the  case,  with  the  ml 
ings  of  the  Court,  and  the  exceptions  taken  on  the  trial,  wer 
filed  in  the  office  of  the  derk  of  the  Court  within  five  day 
thereafter  (Laws  of  1861,  p.  497),  and  that  the  same  became 
at  the  time  the  stipulation  of  the  parties  was  filed,  the  state 
ment  to  be  used  on  the  motion  whereof  notice  had  been  givCT 
provided  the  time  within  which  a  statement  for  such  purpos 
could  properly  be  filed  had  not  fully  expired. 

When  the  application  for  a  new  trial  came  on  to  be  heard 
the  attorney  for  the  plaintiff  objected  that  the  Court  oqpu1< 
not  entertain-  the  motion  because  the  defendant  had  hot  file 
any  statement  of  the  grounds  on  which  he  intended  to  rely  ii 
support  thereof.  The  Court  overruled  the  objection,  and  hear^ 
the  application  upon  the  stipulation  filed  and  the  minutes  o 
the  evidence  and  proceedings  taken  by  the  Reporter,  and  th 
rulings  of  the  Court  and  the  exceptions  referred  to  in  sue 
minutes,  and  thereupon  made  an  order  denying  the  motion  fo 
a  new  trial.  From  this  order  and  the  jud^nent  the  defendan 
in  due  time  appealed. 

The  respondent,  by  his  counsel,  still  insists  upon  his  objec 
tion  made  on  the  hearing  of  the  motion,  and  we  think  th 
objection  well  taken;  because;  by  the  terms  of  the  order  mad 
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6th  of  June,  the  twenty  days  granted  to  the  defendant 
ii  to  file  his  statement  expired  four  days  before  the , 
ion  of  the  parties  was  filed.  The  statute  (Practice 
&tion  195)  provides  that  a  party  may  have,  after  he  has 
ue  notice  of  his  intention  to  move  for  new  trial,  five 
r  such  further  time,  not  exceeding  twenty  days,  as  the 
•r  the  Judge  thereof  may  by  order  grant,  within  which 
are  and  file  with  the  Clerk  a  statement  of  the  grounds 
di  he  intends  to  rely;  and  it  further  provides  that^  if 
ement  it  not  filed  within  such  period,  or  within  such 
time  as  the  parties  may  agree  upon,  Uie  right  to  move 
m  trial  shall  be  deemed  waived. 

order  granted  by  the  Court  giving  to  the  defendant 
days  in  which  to  file  a  statement  on  motion  for  a  new 
construed  by  the  appellant's  counsel  as  granting  to  the 
int  that  period  after  the  notice  of  the  intention  to  move 
be  given,  and  that  as  the  notice  was  filed  and  served 
8th  of  June,  he  was  in  time  if  he  complied  with  the 
n  the  27th  of  that  month ;  and  in  aid  of  such  construe- 
>ference  is  made  to  the  decision  of  the  Judge  of  the 
>elow,  who,  on  the  hearing  of  the  motion,  overruled  the 
ai  interposed,  and  thus,  in  effect,  determined  that  the 
nt  was  duly  prepared  and  filed.  But  the  language  of 
er  is  plain  and  unambiguous,  and  its  import  is  to  be 
ned  by  its  terms.  Ko  just  construction  of  this  or^er 
ztend  the  time  specified  to  the  day  of  the  filing  of  the 
ion.  The  statute  requires  the  statement  to  be  prepared 
d  with  the  Clerk  within  five  days  after  notice  given,  or 
such  further  time  as  may  be  granted,  not  exceeding 
days,  and  declares  an  omission  to  so  file  the  statement 
sr  of  the  right  to  move  for  a  new  trial  The  statute 
ferred  to  is  peremptory  in  terms,  and  therefore  the  objec- 
the  respondent  must  be  sustained.  This  leaves  the 
be  considered  upon  the  judgment  roll  alone,  and  as 
iplaint  states  a  cause  of  action  against  the  defendant^ 
error  in  the  judgment  is  apparent,  it  must  be  affirmed, 
ment  affirmed. 
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IN  THE  MATTER  OF  THE  ESTATE  OF  GEOEGE 
HAULATT,  Dbosassd. 

JomisDicnoir  of  Pbobatb  Coubt. —  The  Probate  Court  of  tlie  eoimtj  of  whli 
the  decedent  wai  a  reeident  at  the  timo  of  hie  death,  alone  hae  Jorlsdlctk 
to  laeue  letters  of  administration  upon  his  estate. 

CHANQB    of    CODNTZ    BOUNDAKIBS  —  EFFBCT   of   OM    ADKXmSKBATIOX. —  If,    aft 

the  death  of  the  Intestate,  that  portion  of  the  county  In  which  ho  redded 
the  time  of  his  death.  Is  erected  Into  a  new  county,  or  attached  to  anoth 
county,  the  Probata  Court  of  the  old  eoanty  still  retains  Its  JorlsdlctloB  of 
the  administration. 
ij  1«   WHAT  CouMTT  Lbttbrs  OF  AoMiNiBTBATXOM   IssuB. —  The  residence  of 

^  party  at  the  time  of  his  death,  and  isot  the  sltnatloo  of  the  estate,  1b  tl 

test  of  probata  JnrisdlctloiL 

Appsai«  from  the  Probate  Ooort  of  Santa  CSara  Coim^« 
The  facts  are  stated  in  the  opinion  of  the  Ooort 
Rhodes  and  Drake,  for  Appellant 

Harlan,  having  been  at  the  time  of  his  death  a  residerd  i 
the  Cotuniy  of  Santa  Clara,  it  follows  that  from  that  time  i 
the  time  of  the  organization  of  the  County  of  Alameda,  tl 
Santa  Clara  Probate  Court  had  jurisdiction  of  the  estate  i 
Harlan,  and  was  the  only  Court  that  could  exercise  actU 
jurisdiction  by  the  grant  of  letters,  etc.,  upon  a  proper  petitic 
f  being  filed. 

There  is  a  marked  distinction  between  the  meaning  of  tl 
term  "  jurisdiction  "  when  employed  to  designate  the  authoril 
that  a  Court  may  exercise  over  any  given  class  of  person 
property,  or  subjects  of  litigation,  and  when  the  term  is  use 
to  designate  the  power  and  control  that  the  Court  is,  in  f ac 
exercising  over  a  particular  subject  matter  or  person,  upc 
action  being  brought 

The  Court  of  Sessions  of  any  county  has  jurisdiction  4 
public  offenses  committed  within  the  county,  but  it  has  i 
jurisdiction  in  fact  of  any  particular  case,  or  criminal  actioi 
until  proper  proceedings,  by  indictment  or  otherwise^  hai 
been  had. 

The  statutory  rule,  that  letters  of  administntioii  moil  | 
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n  the  county  of  which  the  deceased  was  a  reaideat 
le  of  his  death|  is  an  arbitrary  rule,  and  is  not  liable 
iged  or  varied,  in  any  case,  bj  considerations  of  Con- 
or expediency,  or  a  subsequent  change  of  facts,  but, 
Mice  ascertained  of  what  county  the  deceased  was  a 
it  the  time  of  his  death,  if  a  resident  of  the  State, 
ite  Court  of  that  county,  upon  the  occurring  of  the 
le  death  of  the  deceased,  acquired  jurisdiction  of  the 
Harlan. 

lat  rule  being  absolute,  as  well  as  arbitrary,  if  there 
exceptions  to  or  qualifications  of  it,  they  must  be 
the  statute. 

ason,  not  of,  but  for  the  establishment  of  the  rule  was, 
)  might  be  but  one  administration  granted  within  the 
any  estate. 

jspondent  contends  that  the  Probate  Court  of  the 
1  which  the  place  of  residence  of  the  deceased  may 
3  be  at  the  time  of  the  filing  of  the  petition  for  let- 
jurisdiction  of  the  estate. 

ide  would  confer  jurisdiction  of  an  estate  upon  tbe 
Courts,  successively,  of  as  many  counties  as  might 
3ly,  by  changes  of  boundaries,  include  the  place  of 
of  the  deceased.  Suppose  that  a  proper  petition  for 
id  been  filed  by  Henry  C.  Smith,  in  Santa  Clara 
md  that  some  of  the  heirs  or  creditors  of  the  deceased 
Bssfully  resisted  the  petition,  and  that,  in  the  mean- 
I  Mission  of  San  JosS  had  been  included  in  Contra  *  (  i^i 

>unty,  and  that  the  heirs  or  creditors  should  desire  ^ 

irs  should  issue  to  them,  where  would  they  file  their  If 

The  Respondent  says  in  the  Contra  Costa  Probate 

widow,  or  other  persons  interested  in  the  estate, 
icoeed  in  dismissing  the  last  mentioned  petition,  and 
5  the  pendency  thereof,  the  Mission  of  San  Jose  had 
uded  within  Al^uneda  County,  the  respondent's  rule 
quire  that  the  widow,  or  others  desiring  letters  of 
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administration,  should  file  their  third  petition  in  the  Alame 
Probate  Court. 

The  appellant  contends  that  the  Probate  Court  of  San 
Clara  acquired  jurisdiction  of  the  estate  of  Harlan  by  virt 
of  two  facts  concurring:  First — the  death  of  the  decease 
and,  Second  —  his  residence  at  the  time  of  his  death  in  Sar 
Clara  County;  and  that  the  jurisdiction,  having  once  attache 
continues  for  all  purposes  relating  to  the  administrieition  a] 
gettlement  of  the  estate.     (Piatt  v.  Beardsley,  1  Vermont,  151 

If  the  statute  had  declared  that  the  Probate  Court  of  t 
county  containing  the  last  residence  of  the  deceased,  at  t 
time  of  the  filing  of  the  petition  for  letters,  or  of  the  ord 
granting  letters,  should  have  jurisdiction  of  the  estate,  t 
position  of  the  respondent  would  be  correct ;  but,  instead 
either  of  those  rules,  the  statute  has  adopted  the  simple  o 
conferring  jurisdiction  upon  the  Probate  Court  of  the  coun 
that  contained  the  place  of  residence  of  the  deceased  at  t 
time  of  his  death,  and  the  statute  has  failed  to  provide  foi 
change  of  jurisdiction  in  case  the  boundaries  of  the  coui 
should  be  changed. 

When  a  county  is  divided,  the  old  county  retains  all 
powers,  unless  ti^en  away  by  express  Act  of  the  Legislatu 
(16  Mass.  86.) 

The  jurisdiction  of  the  Federal  Courts,  in  cases  betwe 
citizens  of  different  States,  when  it  has  once  been  acquired, 
not  divested  by  reason  of  both  parties  becoming  residents 
the  same  State.    (Morgan  v.  Morgan,  2  Wheat  290.) 

There  are,  perhaps,  no  cases  where  jurisdiction  attaches 
the  same  manner,  or  for  the  same  reason,  as  in  the  case 
administration. 

The  statutes  granting  jurisdiction  of  estates  to  the  Probi 
Court  have  been  strictly  construed,  (Beckett  v.  Selover,  7  C 
233,)  and  all  cases  not  strictly  within  the  statute  have  be 
excluded  from  the  Probate  Courts.  The  will  of  a  testal 
who  died  before  the  organization  of  our  State  government  1 
not  been  allowed  to  be  probated,  it  not  being  within  the  let 
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^     (Grimes  v.  N orris,  6  Cal.  624;  Tevis  v.  PUcher, 

77.) 

ates  of  persons  who  had  died  before  the  passage  of 

ite  Act  are  not  subject  to  administration  under  that 

3  la  Ouerra  v.  Packard,  17  Cal.  193.) 

\  Clarhe,  for  Respondents. 

can  only  be'  granted  on  petition^  and  the  petition 
3  the  facts  essential  to  give  the  Court  jurisdiction. 
1850,  p.  381,  §  68.) 

[>urt  has  definitely  settled  what  those  jurisdictional 
to  wit:  First — Death  of  the  party;  Second  —  His 
at  his  death,  within  the  county  where  letters  are 
BecTcet  v,  Selover,  7  Cal.  236;  Hynes  v.  Meek,  10 
Estate  of  Warfield,  22  Cal.  51.) 
)resentation  of  a  petition  containing  the  necessary 
to  give  the  Court  jurisdiction  to  the  Probate  Court 
□lara  County,  that  Court  could  unquestionably  have  ,,^ 

}alid   letters  prior  to  the  organization  of  Alameda 

mt  after  that,  organization  the  jurisdiction  to  grant  "  'Kflfck 

I  in  Alameda  County.     (Statutes  1853,  p.  69,  §  17.)  .??ilil 

r  appellant  alleged  that  the  Probate  Court  of  Santa  '  i  llili 

mty  did  acquire  jurisdiction  of  said  estate  prior  to  '    'iHir 

zation  of  Alameda  County,  and  that  that  Court,  hav- 
icquired  jurisdiction  of  the  estate,  such  jurisdiction 


< 


,.' 
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'♦ 
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t  organizing  Alameda  establishes  the  jurisdiction  in  ii^^'l 

bounty  to  grant  letters  and  perform  all  other  judicial  u  ^Xum 

(See  §§  16  and  17  of  the  Act  organizing  Alameda  f 

Knight  et  oZ.  v.  Knight  Adm*rs,  27  Greorgia,  636.) 
ly  case  we  can  find  at  all  opposed  to  respondent's 
that  of  Bugbee  y.  Surrogate  of  Yates,  2  Cow.  471,  I 

case  seems  to  have  been  acted  upon  without  the 
ttention  being  called  particularly  thereto.  There 
fument  before  the  Court,  nor  briefs  filed. 

far  as  we  can  see,  all  reason  is  opposed  to  the 
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Suppose,  after  Yates  County  had  been  formed,  two  otb 
counties  had  been  formed  out  of  and  embracing  all  the  balan 
of  Ontario  County,  where,  then,  according  to  this  decisio 
would  have  been  the  jurisdiction  to  grant  letters  ? 

Suppose,  after  Alameda  County  was  organized,  the  balan 
of  Santa  Clara  County  had  been  added,  for  jurisdictional  pi] 
poses,  to  the  adjoining  County  of  Santa  Cruz,  where  wou 
one  seek  letters  upon  Harlan's  estate? 

It  is  evidently  the  object  of  the  statute  to  require  letters 
administration  to  be  issued  by  the  Court  having  jurisdicti< 
over  the  place  of  residence  of  deceased  at  the  time  when  su< 
letters  are  asked. 

E.  R.  Carpentier  £  H.  K.  W.  Clarke,  also  for  Eespondeni 

The  Probate  Court  of  Santa  Clara  Coimty,  having  on 
had  territorial  power  sufficient  to  have  given  it  jurisdicti^ 
over  the  estate  of  Harlan,  if  such  jurisdiction  had  been  calL 
into  exercise  by  proper  proceedings  and  the  production  of  ti 
statutory  facts,  does  that  Court  still  retain  that  power,  n< 
,  withstanding  the  erection  of  the  County  of  Alameda  in  185 
and  the  inclusion  of  Harlan's  last  residence  in  the  latt 
county  ? 

The  Act  of  the  Legislature  creating  Alameda  County,  (S< 
sion  Laws,  1853,  p.  59,  Sees.  16,  17)  transferred  all  judici 
proceedings,  the  "subject  matter'*  of  which  was  in  the  ne 
county,  to  the  Courts  of  that  county,  and  retained  that  pa 
of  the  territory  out  of  which  Alameda  County  was  foniK 
'^for  judicial  purposes'*  only  until  the  County  of  Alanie< 
should  be  organized  under  that  Act.  Thenceforth,  it  seer 
to  us,  the  jurisdiction  of  the  Courts  of  Santa  Clara  we 
limited  to  Santa  Clara  County  with  its  restricted  boundaric 
And  in  view  of  this  statute,  we  submit  that  even  if  the  Pi 
bate  Court  of  Santa  Clara  County  had  already  acquired  jnri 
diction  of  the  subject  matter,  that  jurisdiction  would  ha 
been  transferred  to  Alameda  County  upon  its  organization  ] 
virtue  of  the  statute  and  its  clear  intendment,  and  that  aft 
that  period  it  would  not  have  been  competent  for  the  Oon 
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ita  Clara  County  to  proceed  in  the  affairs  of  the  estate 
rlan;  and  much  less  had  it  the  power  to  acquire  a  new 
iction  beyond  its  territorial  limits  over  that  estate. 

the  Court,  Sawyee,  J. 

rge  Harlan  died  intestate,  m  the  County  of  Santa  Odarji. 
y,  1850.  Immediately  before  and  at  the  time  of  hi? 
Harlan  resided  at  the  Mission  of  San  Jos6,  which  W9« 
time  in  the  County  of  Santa  Clara.  In  March,  1863, 
Act  of  the  Legislature,  the  County  of  Alameda  wa? 
out  of  territory  taken  in  part  from  the  County  of  Santa 
The  territory  so  taken  from  the  County  of  Santa  Clara 
jd  the  land  pn  which  said  Harlan  resided  at  the  time  of 
th,  and  the  place  of  said  Harlan's  residence  at  that  time, 
5r  since  been,  and  it  now  is  in  the  County  of  Alameda, 
nne,  1868,  the  appellant,  Charles  Halsey,  filed  his  peti- 
i  the  Probate  Court  of  Santa  Clara  County,  stating, 
other  things  necessary  to  entitle  him  to  letters  of  admin- 
©,  that  Harlan  died  intestate  in  Santa  Clara  County, 
;  real  estate  of  great  value  in  the  County  of  San  Fran- 
hat  said  Harlan  at  the  time  of  his  death  was  a  resident  of 
Clara  County,  and  concluding  with  a  prayer  that  letters 
ainistration  be  issued  to  him-  This  application  was 
d  by  sundry  parties  claiming  to  be  interested  in  the 
>  as  heirs  or  otherwise,  on  the  ground,  among  others, 
e  Probate  Court  of  Santa  Clara  County  had  no  jurisdic- 
or  the  reason  that  the  place  of  residence  of  Harlan  at 
ae  of  his  death  was  no  longer  in  the  County  of  Santa 
but  at  the  time  of  the  said  application  was  a  part  of 
►unty  of  Alameda-  The  petition  was  denied  on  that 
alone,  and  the  only  question  presented  by  the  record  is, 
ther  the  Probate  Court  of  the  County  of  Santa  Clara 
irisdiction  of  the  estate  of  the  said  Gteorge  Harlan, 
»d,  and  can  grant  letters  of  administration  upon  said 
or  whether  sach  jurisdiction  is  in  the  County  of  Ala* 

Act  of  1860  relating  to  this  subjeet  provides  that  '^  Let- 
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ters  testamentary  or  of  administration  shall  be  granted:  1.  Ii 
the  coimty  of  which  the  deceased  was  a  resident  at  or  imnie 
diately  previous  to  his  death^  in  whatever  place  his  death  maj 
have  happened,*'  The  same  provision  is  contained  in  the  Ad 
now  in  force. 

The  Mission  of  San  Jos6  continued  to  form  a  part  of  Santi 
Clara  County  for  three  years  after  the  death  of  Harlan,  aii( 
during  all  that  time  the  only  Court  that  could  take  jurisdictiox 
of  the  administration  of  his  estate  was  the  Probate  Court  pi 
Santa  Clara  County.  That  county  still  exists,  and  its  count] 
government  has  been  continued  jto  the  present  time.  Its  ter 
ritorial  limits  have  been  somewhat  curtailed,  it  is  true,  but  it 
legal  identity  is  the  sama  The  change  in  boundaries  cannot 
affect  the  fact  that  Harlan  died  in  Santa  Clara  County,  and  thii 
is  one  of  the  jurisdictional  facts  prescribed  by  the  statute 
All  the  jurisdictional  facts,  then,  once  existed,  and  the  Probati 
Court  of  that  county,  upon  a  proper  presentation  of  thooi 
facts,  would,  at  one  time,  have  been  authorized  to  take  and  ii 
in  fact  did  take  cognizance  of-  the  administration  of  the  estate 
Unless  something  has  occurred  to  oust  that  tribunal  of  its  ri^t 
2  it  still  exists,  and  we  find  nothing  in  the  law  withdrawing  the 

jurisdiction  from  the  Probate  Court  of  Santa  Clara  County 
unless  the  mere  fact  that  the  tract  of  land  on  which  Harlai 
resided  at  the  time  of  his  death  has  been  taken  from  the  Countj 
of  Santa  Clara,  and  in  connection  with  other  territory  erected 
into  the  new  County  of  Alameda,  works  such  a  result  W< 
do  not  see  that  this  result  necessarily  follows.  There  is,  ii 
the  nature  of  things,  no  necessary  connection  between  the  lan^ 
and  the  jurisdiction.  It  was  found  convenient  to  establisi 
some  uniform  test  of  jurisdiction,  and  the  Legislature  adopte<] 
the  arbitrary  one  of  making  the  residence  of  the  party  at  thi 
time  of  his  death  that  test,  although  his  property  might  be^  ai 
in  this  instance,  to  a  great  Qxtent,  in  some  other  locality. 

When  a  party  dies,  the  jurisdiction  to  administer  upon  hi^ 
estate,  under  the  provisions  of  the  Act,  becomes  fixed  in  the 
county  of  the  residence  of  the  decedent.  The  legal  identity  oi 
the  county  may  continue,  notwithstanding  its  territorial  limit; 
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lay  be  modified.  In  contemplation  of  law,  the  legal  entity 
nown  as  the  County  of  Santa  Clara  is  the  same  with  that 
vhich  existed  prior  to  1863,  at  the  time  when  the  situs  of  the 
iirisdiction  upon  the  estate  of  Harlan  became  fixed.  In  organ- 
zing  the  new  County  of  Alameda  no  provision  wag  made  for 
^unsferring  to  the  new  county  the  jurisdiction  to  administer 
^he  estates  of  those  who  had  already  died  in  the  Coimty  of 
Santa  Clara.  Provision  is  made  for  transferring  certain  records 
^d  certain  legal  proceedings  of  a  local  character  from  the 
County  of  Santa  Clara  to  the  County  of  Alameda.  (Laws  of 
^853,  p.  59,  Sees.  16,  17.)  It  is  insisted  that  this  case  is  em- 
'^ced  in  the  term  "  subject  matter  *'  used  in  section  sixteen.  We 
^k  not.  If  the  estate  is  the  "  subject  matter*'  of  this  proceed- 
^&  then  all  of  the  estate  now  remaining,  and  consequently  the 
'*^j©ct  matter,  appears  to  be  situate  in  the  County  of  San  Fran- 
co, and  not  in  either  of  the  Counties  of  Santa  Clara  or  Ala- 
^Qa,  The  residence  of  the  party  at  the  time  of  his  death,  and 
f^^lie  situation  of  the  estate,  is  the  test  of  jurisdiction. 

J^e  provisions  of  the  Act  cited  clearly    do  not    embrace 
^8^  like  the  one  under  consideration.    Had  the  Legislature 
intended  to  include  such   cases,   they   doubtless   would  have 
made  provision  for  them.     No  audi  provision  was  made,  and 
the  presumption,  from  the  fact  of  this  omission,  if  any  pre- 
sumption can  be  indulged,  is  that  the  Legislature  did  not 
intend  to  deprive  the  Probate  Court  of  Santa  Clara  County 
of  jurisdiction  in  those  cases  in  which  the  right  to  take  juris- 
diction had  already  become   fixed    ih   the  County  of    Santa 
Clara,  by  the  death  of  a  party  while  a  resident  of  tiat  county. 
In  considering  the  question  in  the  light  of  authority,  we  have 
found  but  oiie  case  directly  in  point    In  the  matter  of  Bughee 
^-  The  Surrogate  of  Yates  County,  2   Cow.  471,  the  precise 
^nestion  arose  under  a  similar  statutory  provision.     A.  Bug- 
^  died  while   a  resident   of   the   Town  of  Benton,  in  the 
ountjr  of  Ontario.      Subsequent  to  his  death,  the  Town  of 
^^toxx^  in  connection  with  several   other  towns,  was  erected 
the  County  of  Yates.     An  application  was  made  to  the 
^^^eate  of  the  new  County  of  Yates  for  letters  of  adminis- 
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tfj^tion.  The  Surrogate,  having  doubts  as  to  his  jurisdictioi 
refused  the  letters,  and  the  parties  interested  applied  to  tl 
Supreme  Court  for  a  mandamus  to  compel  him  to  act*  Tl 
Snjjreme  Court  held  that  "the  Surrogate  of  Yates  Counl 
hail  no  jurisdiction  ;'*  that  "Alva  Bugbee  was,  at  the  time  < 
hh  death,  an  inhabitant  of  the  Coimty  of  Ontario,  -^n,  gran 
ing  letters  of  administration  pertained  to  the  Surrogate  of  tl 
hiWvT  county." 

For  the  reason  stated,  and  upon  the  authority  of  the  eai 
cihil,  we  hold  that  the  Probate  Court  of  Santa  Clara  Counl 
lin>  jurisdiction,  without  reference  to  the  question  as  to  tl 
\;il[iHtj  of  the  proceedings  taken  in  the  matter  of  Harlan 
est  lite  in  that  county  prior  to  the  year  1853. 

This  view  makes  it  unnecessary  to  consider  the  points  mac 
ii|iun  those  proceedings,  supposed  to  bear  upon  the  prese] 
qnr^tion. 

1  tie  judgment  is  reversed  and  the  cause  remanded  for  fn 
tin  r  proceedings, 

Mr.  Justice  Rhodss^  having  been  of  counsel  for  petitione 
*Vu\  not  sit  in  the  case. 


CHARLES  H.  WILLSON  t;.  A.  H.  BRODER 


RBcotu>  or   SuPRBMB  CoDBT  —  How   CoBBBCTiD. —  iA  enor  In   tlM 

the  proceedings  of  the  SoBreme  Court  cannot  be  attacked  ooUateraUj,  I 
i^boald  be  brought  seasonably  to  the  notice  of  the  Court  bj  a  direct  moti 
to  correct  It 

&^HEiA.siNO  IN  SuPEBMB  CouBT. —  A  caute  cauDot  be  reheard  la  die  8«prei 
Tourt  on  application  of  counsel,  except  upon  petition  filed,  and  tlie  paj 
Nil  plying  for  the  rehearing  should  Include  In  hla  petition  all  the  grounds 
which  the  rehearing  Is  claimed,  and  those  not  Included  are  deemed  wal?< 

A  ppuoATiON  for  r^earing  in  the  Supreme  Court 

This  case  is  reported  in  the  10th  of  OaL  486.  Wflkoiiy  ti 
fy];imtiff,  recovered  judgment  in  the  Court  below,  and  defen 
iini  appealed.  The  Supreme  Court  reversed  the  judgmei 
iJi.^  other  facts  are  stated  in  the  opinion. 
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F.  SUnm,  for  Appellant 

Wilson,  for  Respondent,  dted  Oakley  ▼•  'AspinwaU, 
xik,  547,  and  16  N.  Y.  294. 

9  Court)  Shaftsb,  J« 

5886  was  decided  by  the  late  Supreme  Court,  October 
i58.  The  remittitur  went  down  November  18,  1858, 
respondent  now  moves  for  a  rehearing  on  affidavit 
lavit  states  that  the  case  was  argued  orally  at  the  bar, 
ustices  Terry  and  Baldwin,  Justice  Field  not  being 

That  the  opinion  in  the  case  was  signed  only  by 
Baldwin  and  Field;  and  that  within  ten  days  after 
sion,  the  counsel  of  the  respondent  informed  Justice 
at  he  intended  to  file  a  petition  for  rehearing,  on  the 
that  said  Justice  was  not  present  at  the  argument;  ^ 

t  counsel  thereupon  inquired  if  he,  the  said  Justice, 
Eive  any  objection  to  the  filing  of  such  petition.  That 
tice  replied  to  the  question  in  the  negative,  but  added 
petition,  if  presented,  would  be  useless.    It  is  admitted 

briefs  were  filed  in  the  case  by  the  respective  parties 
nr  the  argument  and  before  the  decision, 
the  entries  in  the  case  it  appears  that  the  respondent 
petition  for  rehearing  on  the  11th  November,  1858, 
t  the  rehearing  was  denied  November  13,  1858;  and, 
er  appears,  from  the  minutes,  that  there  was  a  full  *  l  mi 

iresent  on  the  day  when  ihe  case  was  argued  and  sub- 


e  case  of  Blanc  v.  Bovmuxn  et  dls.  22  Cal.  28,  is,  in 

spects,  similar  to  this,  and  as  we  are  satisfied  with  the 

ess  of  that  decision,  we    shall    merely    indicate    the 

upon  which  the    question    now    presented    will    be 

appears  of  record  that  the  argument  was  before  a  full 
and  the  record  cannot  be  attacked  collaterally.  If  the 
as  erroneous^  the  error  should  have  been  brought  sen- 
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John  W.  Owen  «.  8.  H.  Fowler. 

sonably  to  the  notice  of  llie  Court,  on  a  direct  motion  to  co: 
rect  it 

2.  A  canse  cannot,  unless,  perhaps,  the  Court  so  order  upo 
its  own  motion,  be  reheard,  except  upon  petition,  and  und( 
the  rules  of  the  Court  ample  provision  is  made  for  such  appl 
cations.  When  a  party  makes  up  his  mind  to  file  a  petitio 
for  rehearing  it  behooves  him  to  include  in  it  all  the  grounc 
of  relief  then  known  to  him.  It  would  seem  from  the  a£ 
davit  filed  in  support  of  this  motion  that  the  respondent's  atto 
ney,  when  he  filed  his  petition  for  rehearing  on  the  11th  c 
November,  1858,  was  fully  advised  of  all'  that  he  now  allege 
and  that  in  consequence  of  a  suggestion  from  Mr.  Justice  IBlel 
he,  in  the  language  of  the  affidavit,  "  desisted "  from  insertir 
in  his  petition  the  particular  objection  upon  which  this  motio 
is  made.  The  fact  that  counsel  omitted  then  to  make  it 
point  which  he  presents  now,  can  be  regarded  in  no  othe 
light  than  as  a  definitive  waiver  of  the  objection  in  questioi 
made  more  emj^tic,  if  possible^  by  over  five  years  of  ooi 
tinuous  silence. 

Motion  for  rehearing  denied. 


JOHN  W.  OWEN  V.  a  H.  rOWLEEL 

F08SB8SIOM  OF  likvt> — WBAv  PBOOT  Nkmsast  TO  Rbcotsb.— bi  orte  ^ 
entitle  a  plaintiff  la  eifeetment  to  rteorer,  h«  moit  ihow  a  right  to  the  po 
■esalon  In  himself,  and  a  poMeerion  in  the  defendant,  at  the  time  the  aetl< 
is  bronght,  and  if  he  falla  to  eetahllrti  either  propoaitlon  he  cannot  recovoi 


Appbax  from  the  Distriot  Oourt^  Seventh  Judicial  Distric 

Solano  Coimty. 

The  judgment  in  the  Court  below  was  rendered  against  Josia 
Wing,  Josiah  Wing,  Jr.,  W.  P.  McOord,  John  Olark,  D.  ^ 
McOoUum,  and  S.  H.  Fowler.    Fowler  alone  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

M.  H.  Wheaton  for  Appellant,  cited  Oamer  v.  Marshal 
9  Cal.  268,  and  Klink  et  al  v.Cohen  et  aL,  18  Cal.  623. 


•KEME  COUBT— JANUABY  TBBJfc  1964  1«8 
joba  yr.  ow«  «.  «.  a.  vovitKv 

an  &  Wells,  for  Respondeat^  oited  YaJUja  v-  JPayj 
77;  Quy  v.  &an2y,  21  CaL  mi  Uok  r.  Si^^dde, 
19. 

Court,  SAimrataoVy  0.  J. 

an  action  of  ejectment  bron^t  against  a  large  nnm- 
fendants  who,  as  it  appears  from  the  record,  severally 
separate  and  distinct  portions  of  the  general  tract  of 
ribed  in  the  complaint.  The  complaint  was  filed  on 
day  of  April,  A«  D.  1860,  but  the  summons  was  not 
itil  the  13th  day  of  February,  A.  D.  1861.  The 
:  filed  a  special  answer,  containing  —  first,  the  general 
1  second,  a  plea  of  the  Statute  of  Limitations.     In 

plea  the  defendant  admits  that  he  is  *^  now ''  in  pos- 
F  a  small  portion  of  the  land  described  in  the  oom- 
id  iB  defense  of  that  portion  he  invokes  the  aid  of  the 
This  plea  was  doubtless  defeetive  in  not  describing 

and,  for  the  purposes  of  this  decision,  it  will  be  dis^ 

and  the  answer  held  to  be  only  a  plea  of  the  general 

nd  described  in  the  eomplaint  embraces  the  rite  of 
)ity,  in  Solano  County.  The  evidence  was  taken 
referee  appointed  by  the  Court  for  that  purpose, 
report  of  the  referee,  and  before  the  trial,  the  action 
lissed  by  the  plainti£F,  upon  his  own  motion,  as  to 
f  the  defendanta,  only  two  of  wham,  in  eoaneetion 
present  case,  it  is  material  to  mention,  via:  Qood- 
Edwardfi.  The  first  was  sraved  with  summons,  but 
r  was  not  At  the  lime  the  action  was  brou^t, 
as  appears  from  the  testimony,  was  in  possession  of 
half  of  Lot  2,  in  Block  11  of  aaid  city«  Edwards 
ossession  of  Lot  8,  in  Block  6,  and  the  defendant, 
vas  in  possession  of  an  undivided  interest  in  Lot  1, 
15.  At  the  time  the  suit  was  brought  the  def end- 
ued a  room  in  Goodwin's  house  for  lodging  purposes 
1    boarded    at    some  other   place.     But,    as   dearly 
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John  W.  Chm  ••  8.  H.  Fbwler. 

ai^pean  from  the  teBtamony,  he  neither  had  nor  claimed 
have  any  intearest  whatever  in  Goodwin's  lot,  and  neitt 
exercised  nor  elaimed  to  exercise  any  control  or  acts  of  own 
ship  over  the  same.  Several  months  after  the  complaint  v 
filedy  and  before  the  snmmons  was  served,  Edwards  sold  a 
^  conveyed  his  lot  to  the  defendant,  Fowler,  who  soon  afi 

went  into  poesession,  and  continued  in  possession  until  1 
trial.  Fowler's  interest  in  Lot  1,  in  Block  15^  was  sold  a 
conveyed  to  him  by  the  plaintiff  himself,  long  prior  to  1 
commencement  of  the  suit 

Upon  this  state  of  facts  the  Court,  having  tried  the  ci 
^^  without  a  jury,  rendered  a  judgment,  as  against  Fowler,  i 

the  whole  tract  described  in  the  complaint.     On  moti<»i  foi 
•  t  new  trial,  the  Court  first  required  the  plaintiff  to  release  1 

defendant's  interest  in  Lot  1,  Block  16,  (the  same  ooavej 
by  plaintiff  to  Fowler  before  the  suit  was  brou^t),  and  tb 
denied  the  motion.  So  the  effect  of  the  judgment,  as  it  n 
I  stands,  is  to  deprive  the  defendant  of  the  possession  of  1 
Edwards  lot  only. 

It  is  difficult  to  peroeive  upon  what  ground  this  judgm< 

can  stand.     In  order  to  entitle  a  plaintiff  in  ejectment 

recover,  he  must  show  a  right  to  the  possession  in  himsc 

^  and  a  possession  in  the  defendant,  at  the  time  the  action 

'^  brou^t,  and  if  he  fails  to  establish  either  proposition  he  ci 

not  recover.     The  defendant,  as  clearly  appears  from  the  tes 

^^^  mony,  was  not  in  possession  of  the  Edwards  lot  until  lo 

after  the  action  was  commenced     The  judgment  is  ernmeo 

and  must  be  reversed. 

The  judgment  is  reversed  and  the  Court  below  directed 
Fender  judgment  in  favor  of  defendant. 

Mr.  Justice  Bhodxs  expressed  no  qpinioik 
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.  HASTINGS  V.  E.  W.  DOLLARHIDE,  GEOBOE 
lNGER,  JOHN  J.  BASSETT,  OLIVER  L.  BAS- 
[T,  ROBINS  McCOY,  J.  T.  THOMSON,  ISAAC 
IKENDALL,  WALLIS  JOSLIN,  MARY  JOSIIN, 
ALFRED  M.  JAMISON. 

-Who   Can   Takb   Adyantagb  or. —  No  on*  eui   take  adxuitiilt  of 

let  of  infancy  in  avoidance  of  eontnteta  except  the  Infant  himaelt  or 

ftira  or  peraonal  repreeentatlTea. 

s  ov  Infant  —  How  Atoided. —  Aa  Infant  maj  make  or  Indone  a 

lasory  note,  and  aa  to  him,  the  note  or  tndoraement  will  not  ba  told, 

lereiy  Toldable,  at  hta  election. 

AT  CoNmACT  BT  Agbnt.*— An  Infant  may  exaeitta  a  promUnory  sola 

ais;ent,  and  an  infant  promisee  may  alao  authorize  another  to  transfer 
B  by  indorsement  for  him,  and  the  transfer  la  valid  ontll  avoided. 
BNT  OF  NoTB  BT  INFANT. —  AH  Indorsee  of  a  promissory  note,  dartv- 
Itte  from  SB  Infant  Indoraer,  acqnlrea  a  food  and  valid  titit  ta  tba 
icainat  every  other  party  thereto  except  the  infant  The  infant  may,  mX 
Ime  before  ratifying  the  transfer,  intercept  payment  to  the  indorsee,  or 
ring  notice  to  the  maker  of  hla  avoidanea^  famish  hln  a  valid  dafaaae 
It  the  Indorsee. 

I  OF  Imdobsbmcnt  BT  INFANT. —  UntU  the  infant  gives  notiea  of  hla 
mce  of  hla  indorsement  of  a  promiaaory  note,  the  title  of  the  Indorsee 
lid,  and  the  maker  cannot  plead  the  Infancy  of  the  Indoraer,  In  an 
1  brought  on  it,  as  a  defenae. 

ION  OF  Indoksbmbnt  OF  INFANT. —  An  infant  promisee  aold  t 
ssory  note,  and  received  the  purchase  money,  and  Indorsed  the  note  to 
irchaser,  and  for  eleven  months  after  she  arrived  at  her  majority  made 
er  to  retim  the  porchaaa  money,  nor  41d  tfM  do  or  aay  anythlac  Indl- 
:  an  intention  on  her  part  to  disaffirm  her  indorsement;  JMd,  that 
acta  amounted  to  a  ratification  of  the  aaalgnment. 
NFANT. —  The  deed  of  an  Infant  la  not  void,  but  voidable. 
rAjiT  MAT  AFFiBM  Dbbd. —  An  hifant  grantor  can  neither  afim  nor 
rm  a  conveyance  of  land  nuide  dnring  nonage^  until  he  attalna  the  age 
al  majority. 

Infant — How  Disaffibmbd. —  If  an  Infant  grantor,  after  attain- 
s  majority,  ezeeutea  a  conveyance  of  landa  embraced  In  a  deed  given  by 
rhen  a  minor,  the  second  conveyance  wlU  work  a  dlaafflrmance  of  the 
anleaa  before  the  execution  of  the  second  conveyance  the  first  has  been 
d. 

Infant  o«cb  Ratifibd  cannot  bs  Dibaffibmbd. — Jt  aa  Infant 
or,  after  arriving  at  full  age,  ratifies  a  conveyance  made  by  him  daring 
Xff  he  win  have  no  power  to  revoke  the  ratification  and  dlaafflrm  such 
fance  thereafter. 

Infant — How  Batifibdw — The  voldabla  deed  «f  aa  Infant  may  be 
d  after  he  arrives  at  mature  age,  by  an  expreaa  verbal  latlflcatioa  in 
;,  or  by  acts  which  reasonably  imply  an  aflHrmance,  or  by  an  omission  to 
rm  the  deed  within  a  reasonable  time.  What  la  a  reaaonabla  time  will 
d  on  the  peculiar  drcumatancea  of  each  caaa. 
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8.  C  HastlngB  «.  B.  W.  Dollarblde  «t  al$. 

Appeal  from  the  District  Court,  Seventh  Judicial  Distri 
Solano  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Whitman  &  Wells,  for  Appellants. 

The  transfer  and  delivery  of  the  note  for  a  valuable  o 
sideration  vested  title  in  plaintiff.      (Prescoti  v.   HaU, 
JcAms.  284;  Briggs  v.  Dorr,  19  Johns.  96 ;  Jones  v.  Hitter, 
Mass.  304;  Billings  v.  Jane,  11  Barbour,  620.) 

Th«:e  is  no  question  but  that  in  the  case  at  bar  the  plaim 
paid  a  valuable  consideration  for  the  note.  The  Court  fii 
that  he  paid  eight  hundred  dollars.  The  payment  was  nu 
to  Munk,  who  had  the  note  in  his  possession,  by  the  pern 
ston  and  at  the  request  of  the  payee,  for  the  purpose  of  c 
counting  or  collecting  the  same,  as  he  might  be  able.  IJi 
the  receipt  of  the  money,  Munk  delivered  the  note  to  the  pla 
tiff,  who  has  since  been  the  holder  of  the  same,  and,  under  * 
wen  settled  rules  of  law  before  cited,  has  been  the  own 
and  entitled  to  collect  the  amount  due  thereon.  Being  tl 
the  real  party  in  interest  under  our  statute,  the  suit  ^ 
properly  brought  in  his  name,  and  could  only  be  so  brought. 

The  note  passed  to  the  plaintiff  by  indorseoient,  (Woo 
Digest,  p.  75,  Art  198,)  for  the  fact  of  infancy  did  not  int 
fere  with  the  right  of  the  payee  to  indorse.  (Edwards 
Bills,  p.  246 ;  Parsons  on  Bills,  VoL  1,  p.  70 ;  Parsons  on  Bi 
Vol.  2,  p.  8;  Nightingale  v.  Wittington,  15  Mass.  278;  Hai 
V.  Waters,  88  Maine,  450.) 

In  Nightingale  v.  Wittington,  Parker,  C.  J.,  said:  ''That 
infant  may  indorse  a  n^otiable  promissory  note,  or  a  bill 
exchange,  made  payable  to  him,  so  as  to  transfer  the  prope: 
to  an  indorsee,  for  a  valuable  consideration,  seems  to  be  m 
settled  in  the  Law  Merdiant,  and  is  no  ways  repugnant  to 
principles  of  the  common  law.** 

The  payee,  although  an  infant,  oovld  indovse  by  herself, 
her  asrent  or  attorney.     Lettera  of  attorney  made  by  an  ittf  j 
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merally  spoken  of  as  utterly  void ;  but  yet,  it  is  con- 
that  an  infant  may  delegate  authority  to  indorse  a  note, 
lat  there  are  exceptions  to  the  rule  that  letters  of  attorney 
id.  Mr.  Parsons,  in  his  work  on  Bills,  VoL  1,  page  70, 
aying  down  the  rule  that  an  infant  may  indorse,  goes  on 
:  "  And  it  seems  that  such  indorsement  may  be  made 
>  agent  or  attorney  of  the  infant,  or  at  least  that  such 
ement  is  susceptible  of  ratification  by  the  infant,  after 
omes  of  age." 

Story  on  Agency,  page  7,  we  find  the  rule  as  follows: 
infant  may  authorize  another  person  to  do  any  act  which 
his  benefit ;  but  he  cannot  authorize  him  to  do  an  act 
ia  to  his  prejudice.  If,  therefore,  an  infant  sliouM 
a  letter  of  attorney  to  take  livery  of  lands  as  a  feoff- 
to  him,  it  will  be  good,  for  it  will  be  intended  for  !iis 

5  policy  of  the  law  is  to  declare  no  act  of  the  infant 
tely  void;  but  to  place  all,  excepting,  perhaps,  those 
are  manifestly  and  unquestionably  to  the  injury'  of  the 
,  upon  the  same  basis  —  to  make  them  voidable  at  the 
of  the  infant  The  protection  of  the  infant,  which  is 
iject  of  the  law,  is  thus  allowed,  and  strangers  are  pre- 
[  from  availing  thenuselves  of  that  which  is  properly  the 
lal  privilege  of  the  infant 

in  the  case  at  bar,  were  we  standing  solely  upon  the 
ement  by  Munk,  as  attorney  or  agent,  and  were  it  held 
lis  appointment,  and  his  acts  under  it,  were  void,  then 
lants  could  avail  themselves  of  such  a  ruling  as  matter  of 
(6  to  this  action,  and  put  plaintiff  out  of  Court,  notwith- 
ng  the  infant  might  desire  to  ratify,  or  might  actually 
attempted  to  ratify  such  acts.  This  would  be  absurd, 
fc,  and  inequitable. 

oe  the  delegation  of  authority  and  the  acts  done  there- 

Txpon  the  1>a8is  of  voidable  acts  only,  and  then  the 

win  have  all  proper  protection,  while  the  rights  of  ihe 

who  may  have  had  dealings  with  him  or  her  will  not  ^  e" 
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8.  C.  HastliiffB  «.  B.  W.  DoUarhlde  «t  alt. 

The  claim  of  defendants  is  that  Ysabel  Armijo^  their  gnui' 
and  payee  of  the  note  sued  on,  repudiated  the  contract  and  g 
evidence  thereof  after  reaching  her  majority  hy  selling 
same  interest  previously  conveyed  to  defendants  "and  oth^ 
to  H.  H.  Hartley.  This  amounts  to  nothing  more  than  a  p 
of  failure  of  consideration.  To  support  this  plea,  the  def e 
ants  offered  a  deed  from  said  Ysabel  to  H.  H.  Hartley,  wh 
was  admitted  under  the  objections  and  exceptions  of  plaint 

We  contend  that  the  deed  was  improperly  admitted,  beca 
the  pleadings  made  no  proper  case  for  such  admission. 

Possession,  in  the  absence  of  proof  to  the  contrary,  is  deei 
to  actually  accompany  a  conveyance  of  real  property.  *[ 
presumption  then  is,  that  the  defendants  received  possess 
from  Ysabel,  that  they  went  into  possession  under  hefr,  i 
so  continue  in  possession.  If  so,  then  they  should  have  offe 
to  surrender  their  deed  to  be  cancelled,  and  to  have  retur 
to  her  the  rights  derived  from  her. 

They  cannot  be  allowed  to  retain  all  they  have  recei\ 
and,  at  the  same  time,  repudiate  the  consideration  there: 
(Jackson  v.  Norton,  6  Cal.  262.) 

But,  we  submit  with  confidence  the  proposition  that  tl 
diefendants  have  no  right  to  raise  the  question  of  the  infa 
of  their  grantor,  either  in  respect  to  the  consideration  of 
note  or  the  appellant's  right  to  maintain  the  action. 

**  Inf ancgr  is  strictly  a  personal  privilege ;  no  one  can  t 
advantage  of  it  but  the  infant  or  his  legal  representative 
(2  H.  Bla.  515;  3  Camp.  254.) 

" Several  parties  join  in  a  security;  the  infancy  of  one  c 
not  be  taken  advantage  of  by  the  others.*'  (4  Taunt  10,  46 

*'  And  the  infant  may  always  sue  on  his  contract  the  m 
as  if  he  was  an  adult."  (2  M.  &  S.,  205 ;  6  Taunt,  118 
Strange,  988;  4  Taunt  469;  Bacon's  Abridgement,  Infai 

1,  4.) 

"Infancy  (say  the  authorities)  is  not  permitted  to  pro 
fraudulent  acts  of  the  infant,''  and  with  stronger  reason 
may  urge,  nor  of  the  adult  contracting  with  the  infant 

**  No  one  but  the  infant  himself,  or  his  legal  representatr 
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[  his  Yoidable  deed  or  contract''  (2  Kent  Comm. 
t  Bramer  ▼.  Cooper,  2  Johns.  279 ;  Jackson  v.  Todd, 
257;  Oliver  v.  Houdlette,  18  Mass.  237.) 
defendants,  as  has  been  well  observed,  are  not^j^e 
\  of  the  legal  rights  of  the  infant;  the  question  is  not 
liability  as  arising  out  of  or  connected  with  the  con- 
nj  aspect  of  the  case,  but  it  is  simply  an  attempt  of 
»t  on^  but  many,  to  repudiate  their  own  contract 
is  to  be  insisted  on,  with  great  force,  by  the  learned 
}r  defendants,  that  the  power  of  attorney  of  an  infant 
tely  void.  We  are  not  aware  that  the  authorities 
hat  position,  and  we  believe  it  cannot  be  sustained 
:her  than  a  limited  sense  applying  it  to  cases  where 
power  is  necessary  to  be  given  under  seal,  to  be  exe- 
h  all  such  solemnity  as  a  deed  imports,  and  even  then 
submit  that  the  tendency  of  modem  decisions  is  hardly 
t  the  doctrine. 

r  be  that  there  is  a  lack  of  uniformity  in  the  cases ; 
e  keep  the  distinction  above  noted  in  view,  much  of 
>pancy  vnll  be  reconciled. 

dlor  Kent  states  the  tendency  of  modem  decisions  to 
:avor  of  the  reasonableness  and  policy  of  a  liberal 
.  of  the  rule  that  the  acts  and  contracts  of  infants 
3  deemed  voidable  only;*^  and  the  case  of  Zouch  v. 
a  leading  authority  on  this  subject,  has,  as  the  same 
onarks,  ^^been  recognized  as  law  in  this  country,  and 
^  to  be  shaken." 

been  adhered  to  in  the  various  cases  cited  in  our 
rief,  and  recognized  as  a  necessary  relaxation  of  a  tech- 
3  in  favor  of  all  mercantile  transactions.  (Edwards 
246;  Parsons  on  Bills,  VoL  1,  page  70;  same,  Vol.  2, 

lot  too  late  to  question  the  aoooraej  of  those  cases 
s  claimed  have  laid  down  the  rule  in  such  broad 
seem  to  have  been  assumed  in  this  defense^  and  to 
^hy  a  power  of  attorney  given  by  an  infant,  author- 
execution  of  a  deed  in  his  name^  should  be  absolutely 
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void,  while  the  deed  itself^  if  executed  by  the  principal,  woal 
be  only  voidable;  why  the  indorsement  of  a  note  by  the  agei 
of  an  infant^  or  a  person  claiming  to  be  such,  is  of  no  effec 
though  the  infant  might  himself  indorse  it,  and  thereby  pa 
a  valid  tide;  why  the  making  of  a  note  by  a  person  of  fn 
age,  competent  to  transact  business  in  bis  own  behalf,  cann< 
be  done  in  tho  name  and  as  the  act  of  an  infant,  and  yet  tl 
same  act,  if  done  by  the  infant  around  whose  acts  the  law,  i 
theory  at  least,  assumes  to  throw  its  protecting  shield,  is  i 
may  be  valid  and  binding  upon  him,  even  to  the  destruction  < 
his  estate. 

The  iTifant  may  assume  all  these  position^  at  his  election  ai 
his  peri!,  guarded  only  by  the  right  of  disaffirmance,  or  tl 
power  to  treat  the  act  as  voidable. 

He  may  take  upon  himself  the  obligation  of  a  snret 
(Cnriin  ei  al.  v.  Patton  et  ah,  11  Serg.  &  Rawle,  305,  31< 
Em-cly  V,  Margaritz,  8  Barr.  428.)  May  confess  a  judgmei 
or  suffer  a  decree  to  pass  without  the  interposition  of  an  atto 
ney  ad  litem,  {Porter's  Heirs  ▼.  Robinson,  8  Marshall,  25* 
^Austin  V,  Charleston  Fern.  Seminary,  8  Metcalf,  196,  20? 
Bh(m  V,  Burdick,  1  Hill,  N.  T,  181,  148 ;  Barber  v.  Ghruoe 
18  Vermont,  292.)  May  state  an  account  (11  Meeson 
Welaby,  256.)  Bind  himself  by  a  recognizance  for  anothe 
(Patchin  v.  Cromach,  18  Vermont,  330.)  Convey  his  eeta 
by  deed  apart^  or  exchange  it  {Bool  v.  Mix,  8  Wendell,  12 
131 ;  Eagle  Fire  Company  v.  Lent,  6  Paige,  635 ;  Oillett 
Stanly,  1  Hill,  N.  Y.  122,  125;  Daaia  et  al.  v.  Coombs, 
Greenleaf,  189;  Wheaton  v.  East,  5  Yerger,  41;  Cole  v.  Pe 
noyer,  14  Illinois,  161.)  Encumber  it  by  mortgage  or  bon 
{Bostnn  Bank  v.  Chamberlain  et  ah,  15  Mass.  220;  Hubbard 
al..  Executors,  v;  Cummings,  1  Qreenleaf,  11 ;  Lynd  v.  Bud 
2  Paige,  191 ;  McOami  v.  Marshall,  7  Humphreys,  121,  126 
May  bind  himself  by  a  negotiable  note.  {GoodseU  v.  Myt 
8  Wendell,  470;  Reed  v.  Batchelder,  1  Metcalf,  550;  Jefferc 
Adtnr,  V,  R\ngold&  Co,,  9  Alabama,  644.)  Or  by  t 
indoraemeTit  of  one.  {Nightingale  v.  WUtinglon,  16  Mai 
272,  274;  Hardy  v.  Waters,  38  Maine^  450— where  it  is  fu 


REME  COUET  —  JANUARY  TERM,  1864^    2ffl 

8.  (^  ^ajBtlni^s  V.  B.  W.  Doll^rblde  ft  alt. 

that  8ucb.  infant  promisor  may/  by  parol^  anthoruBe 
transfer  such  note  by  indorsement  for  him,  and  such 

valid.)     May  bind  himself  to  service.     (12  Picker- 
19  Pickering,  572.) 
le  acts  he  may  do  in  his  own  name,  an4  none  but 

his  personal  representatives  can  question  or  avoid 
rhe  policy  of  the  law  which  seems  to  harmonize  the 
tection  to  the  infant  with  a  just  regard  to  the  right.^ 
is  satisfied  to  hold  all  thesie  acts  as  voidable  only, 
it  extent^  and  subject  to  the  single  contingency  of 
Lce,  he  is  regarded  aa  competent  and  sui  juris  to  act 
vn  benefit  in  all  these  matters;  and  yet  it  seems 
it  while  the  law  does  not  regard  him  as  absolutely 
7ely  disabled  from  acting  in  thepe  matters  for  himt 
yet  denied  the  privilege  of  being  allowed  to  delegate 
'   his  own   authority  for   such  a   purpose,  though 

a  person  sui  juris  may  do  by  himjself  he  may  do 
',"  is,  we  are  told,  the  general  maxim  of  law.  Yet^ 
[y  asserted  that  when  the  infant  would  act  thus,  he  is 
■cy  with  those  with  whom  he  deals;  he  has  changed 
k  the  adult,  who  may  disaffirm  the  contract  without 

to  rescind  it,  retain  the  property  of  the  infant,  yet 
price  to  his  assignee,  convey  it  away,  pocket  its 
still  deny  it  to  his  own  vendor, 
such  a  doctrine,  however,  we  find  the  authority  of 
ry,  the  cases  above  cited,  the  guarded  language  of 
tnson,  in  Snyder  v.  Sponable,  1  Hill,  667,  in  itself 
jrave  exceptions  to  the  rule  there  given,  and  its  con- 
he  general  principles  of  law  applicable  to  infancy. 

urrey,  for  Respondent. 

lintiff  claimed  to  be  owner  of  the  note  on  which 
1  was  brought,  as  the  assignee  of  Ysabel  Armijo. 
being  non-negotiablje  in  form,  the  plaintiff  took  it, 

acquired  any  right  to  it,  subject  to  all  the  equities 
>r  arising  between  the   inounediate   parties,  r  thereto. 

Darling,  5  Mason,  214;  Wdlis  v.  Twaambly,  1$ 
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Mass.  20^;  Comstoch  v.  Famham,  2  Mass.  96;  1  Par» 
Contracts,  198,  199.) 

In  a  case  of  an  assignment  of  a  chose  in  action,  whicl 
not  by  the  terms  of  it  assignable,  the  assignee  takes  it  on 
credit  of  the  assignor,  and  acquires  no  greater  rights  resp 
ing  the  same  than  the  assignor  had,  or  would  have  had  if 
had  retained  it.  (Wdllis  v.  Twambly,  13  Mass.  204;  1  I 
eon's  Cont  198,  199;  Wood  v.  Perry,  1  Barb.  115, 181.) 

The  Act  entitled  **aii  Act  relative  to  bonds,  due  bills,  i 
other  instruments  in  writing,"  has  not  changed  the  law  sc 
to  affect  this  case.     (Wood's  Dig.  75,  76,  §§  3,  6,  6.) 

By  Ysabel's  last  conveyance  with  Morales,  her  husband, 
disaffirmed  and  avoided  the  deed  made  and  executed  by 
when  an  infant.  {Tucker  v.  Moreland,  10  Peters,  59, 
Jachson  v.  Carpenter,  11  John.  539 ;  Jackson  v.  Burchin, 
John.  124;  Bool  v.  Mix,  17  Wend.  119;  Lessee  of  Drdh 
Ramsey,  5  Ohio  R.  251 ;  VoorJiies  v.  Voorhies,  24  Barb.  1 
2  Kent's  Com.  234-239 ;  1  Am.  Lead.  Cases,  282-238.) 

The  note  in  question  was  not  duly  assigned  to  the  ph 
tiff.  The  indorsement  and  assignment  of  it  was  by  a  pei 
who  professed  to  act  for  Tsabel  Armijo  by  written  appo 
ment,  executed  by  her  when  an  infant.  This  power  of  at 
ney  was  void.  (Sanderson  v.  Marr,  1  Hen.  Black,  75 ;  Zo 
▼.  Parsons,  3  Burrows,  1808.) 

An  infant  cannot  appoint  an  attorney.  This  was  so  held 
Fonda  v.  Van  Horn,  15  Wend.  634,  636;  and  in  Thonuju 
Roberts,  16  Meeson  &  Welsby,  778,  it  was  held  that  an  ini 
eould  not  appoint  an  agent  of  any  kind. 

Messrs.  Hare  &  Wallace,  in  1st  American  Leading  Ca 
250,  say:  "The  constituting  of  an  attorney  by  one  wl 
acts  are  in  their  nature  voidable,  is  repugnant  and  impossi 
for  it  is  imparting  a  right  which  the  principal  does  not  posi 
—  that  of  doing  valid  acts.  If  the  acts,  when  done,  rem 
voidable,  at  the  option  of  the  infant,  then  he  has  done,  thro 
the  agency  of  another,  what  he  could  not  have  done  direct] 

A  warrant  of  attorney  by  an  infant  to  confess  judgmeni 
absolutely  void.     (Bennett  v.  Davis,  6  Cow.  898;  Waplei 
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fs,  8  Harrington,  483 ;    Camahan  v.  Alderdice,  4  Har- 
99.) 

Dote  did  not  pass  to  plaintifF  by  endorsement  The 
iTsabely  did  not  indorse  it,  and  Mnnk,  who  did  indorse, 
authority  to  do  so,  for  the  reasons  already  stated, 
rson  dealing  with  one  who  professes  to  be  an  agent, 
pon  himself  the  ride  of  the  fact  of  such  agency;  and 
LCt,  the  professed  agent  be  a  special  agent,  he  who  deals 
m  is  bound  to  know,  at  his  peril,  the  extent  of  sucli 
authority,  and  to  understand  its  legal  effect  (1  Amer 
id.  Cases,  644,  545;  Story's  Agency,  pp.  145,  146, 148, 

9  may  be  cases  where  an  infant  has  rendered  the  eoii- 

>n  for  a  note  made  and  delivered  to  him  or  her,  such 

be  loan  of  money  or  the  sale  and  delivery  of  personal 

ff  which  loan  of  money  or  sale  and  delivery  of  per- 

roperty  is  not  void  or  voidable.     In  such  a  case  it  may 

the  infant  could  himself  transfer  the  note  by  the  indorse- 

id  sale  and  deliveiry  of  it,  for  a  vahtdble  consideration,  i\m^  iv- 

>  vest  the  property  of  the  note  in  the  assignee;    but 

e  prevails,  if  at  all,  because  the  transaction  is  for  the 

>f  the  infant.     But  it  is  nowhere  said,  that  I  am  aware 

an  indorsement  can  be  made  by  an  agent  or  attomev 

if  ant     Mr.  Parsons  does  not  say  in  direct  terms  that  '*^' 

ly  be  done,  but  he  says  "It  seems  that  such  indorse-  ,. f^g 

Lay  be  made  by  an  agent  or  attorney,  or  ai  least  thai 
hrsement  is  stisceptible  of  ratification  by  the  infant  after  •  m«* 

mes  of  age*'     So  any  act  of  one  who  assumes  to  be  the  'Ki' 

f  another  may  be  ratified  by  the  principal  who  is  com-  *ii 

to  ratify;    but  until  a  ratification  of  an  unauthorized 

act  cannot  be  regarded  as  valid. 

in  this  case  there  was  no  ratification  of  the  act  of  Munk 
infant  after  she  became  of  age. 

€S  not  appear  that  the  traiufer  of  this  note  was  for  the 
of  the  infant  It  does  not  appear  that  she  needed  the 
undred  dollars  paid  by  plaintiff,  as  Munk  testified,  or 
\  ever  received  any  of  it.     Munk  don't  aay  she  did  — a 
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thing  be  would  have  been  likely  to  testify  to  if  such  bad  bee 
the  case. 

It  is  worse  than  idle  for  plaintiflPs  counsel  to  speak  of  Has 
ings  paying  the  value  of  this  note,  provided  it  was  to  becon 
of  value  by  a  ratification  on  the  part  of  Ysabel  (after  st 
might  become  of  age)  of  the  sale  and  conveyance  of  the  Ian 
to  defendants,  for  the  note  bore  a  tkir  rtlte  of  interest,  namel; 
one  per  cent  per  month  for  the  first  eight  months,  and  two  p< 
cent  per  month  thereafter. 

Then  it  is  not  evident  that  this  pretended  sale  of  the  no) 
in  question  was  to  the  disadvantage  of  the  infant,  if  the  noi 
was  worth  its  face  ? 

It  is  ai^ed  on  the  part  of  plaintiff,  that  because  the  no 
became  due  before  she  became  of  age,  and  because  the  defen( 
ants  could  then  have  been  made  to  pay  it,  that  therefore  the 
then  became  liable,  and  that  a  subsequent  destruction  of  tl 
consideration  of  the  note  on  the  part  of  Ysabel  could  n< 
operate  to  discharge  the  defendants  of  liability. 

This  argument  seems  to  me  to  be  entirely  fallacious.  If  J 
should  on  this  day,  in  consideration  that  R  would  sell  ai 
deliver  to  him  a  thousand  bushels  of  wheat  on  the  first  day  i 
September  next,  make  and  deliver  to  B.  his  (A's)  promissoi 
note  for  one  thousand  dollars,  payable  on  the  first  day  i 
August  next,  B.  could  sue  and  perhaps  recover  the  amount  i 
the  note  before  the  1st  of  September,  even  though  the  eo 
sideration  for  the  note  was  executory.  But  if  B.  should  wa 
until  after  the  first  of  September  before  he  commenced  h 
action,  and  should  refuse  to  perform  the  consideration  proi 
ised  for  the  note,  ho  lawyer  would  hesitate  to  advise  A,  thi 
he  had  a  good  defense  to  such  note,  and  no  Court  would  ss 
that  such  advise  was  not  sound. 

Hiat  the  conveyance  by  Ysabel,  after  she  arrived  at  h< 
majority,  to  a  third  person,  was  a  disafflrmanee  of  the  form^ 
conveyance  to  the  defendants,  seems  to  be  in  acoordanee  wil 
the  settled  law  of  the  land.  This  was  so  hdd  in  Tucker 
Moteland,  10  Pet  69-79;  Jackson  v.  Carpenter,  11  Jothn 
639 ;  Jaskson  v.  Bwrchin,  14  Johns.  184. 
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TtickerY.  Moreltmd,  at  page  71,  the  Oouit  say  the  nature 
e  original  act  of  oonveyanoe  goyetns  as  to  the  nature  of 
qt  required  to  be'  donfe  in  the  diaa£Srnianoe  of  it  If  the 
be  of  as  high  and  solemn  a  nature  as  tiie  former,  it 
nts  to  a  valid  avoidanee  of  it 

Jackson  y«  Bur  chin,  14  Johns.  124,  the  question  here  in- 
d  was  elaborately  discussed,  and  the  Court  there  say  that 
uld  seem,  not  only  on  principle  but  on  authority,  that  the 
t  can  manifest  his  dissent  in  the  same  manner  by  which  lie 
issented  to  convey^ 

e  case  of  Jackson  v.  Carpenter,  11  Johns.  589,  is  equally 
asive  on  Ais  pdint  us  also  the  learned  commentaries  of 
cellor  Ecmt,  Vol  2,  pages  287  and  238,  and  notes.  (See, 
L  Am.  Lead.  Cases,  232-^238,  and  notes  by  Hare  and  Wal- 
Hayle  v.  Stow,  2  Dev.  and  Bat  320;  and  Bool  r.  Mim^  17 
L  110.) 

the  Courts  Shaftbb,  J. 

is  is  an  action  (m  a  non*negotiab1e  promissory  note,  exe- 
by  the  defendants  to  Ysabel  Armijo,  on  the  sixth  day 
'ptember,  1858.  The  note  was  for  one  thousand  dollars, 
ng  interest  at  one  per  cent  per  month  until  May  6,  1859, 
at  the  rate  of  two  per  eent  per  mon^th  thereafter  until 
September  6,  1859. 

e  complaint  alleges  that  <m  the  day  the  note  was  exe- 
it  was  transferred  to  the  plaintiff  by  indorsementi  in 
leration  of  eight  hundred  dollars  paid  by  him  to  the 
I,  Ysabel  Armija 

e  complaint  was  ^led  October  6,  1860;  summons  was 
1  November  20,  1860,  and  served  on  all  the  defendants 
teen  in  ntimber)  except  James  Jeans;  and  all  of  the  de- 
nts, except  Jeans,  appeared  and  answered  jointly.  The 
nr  (sontained:  ' 
"St  —  A  general  denial. 

M)nd-^A  special  4<efeQse  thatrthe  note  was  given  withoint 
Ieration«  !      !       :  ,: 

ird — A  special  defense,  setting  forth  that  the  said  Ysabel 
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Armijo  sold  and  conveyed  an  nndivided  one  sixth  of  oerta 
lands  situate  in  the  County  of  Solano  to  the  defendants  ai 
others  named  in  the  deed,  and  that  the  said  note  ''  was  a  part 
the  consideration  of  the  conveyanca"  That  the  grantor,  at  t 
date  of  the  conveyance,  was  an  infant  under  eighteen  jbm 
of  age,  and  that  after  arriving  at  the  age  of  legal  majority  a 
refused  to  confirm  the  aforesaid  deed,  but  executed  a  deed 
conveyance  of  all  her  estate  in  the  land  to  H.  H.  Hardc 
whereby  she  disaffirmed  the  deed  to  defendants;  and  it 
alleged  that  the  consideration  of  the  note  has  therelgr  idnol 
failed. 

The  trial  was  by  the  Court,  and  on  the  finding8  jndgme 
was  entered  for  the  defendants.  The  plaintiff  appeals  fro 
the  judgment,  and  also  from  an  order  denying  a  motiim  f 
new  trial. 

It  appears  from  the  record  that  Ysabel  Armijo  was  boi 
December  30,  1841,  thus  attaining  her  majority  December  2 
1859 ;  that  on  the  6th  of  September,  1868,  she  made  the  oo 
veyance  to  the  defendants  alleged  in  the  answer,  and  on  t] 
same  day  received  from  the  defendants  the  note  in  questio] 
that  the  note  was  a  part  of  the  consideration  of  her  oonTe 
ance,  the  balance  of  purchase  money  (one  thousand  dollars 
having  been  paid  at  the  date  of  l^e  deed;  that  on  or  aboi 
the  day  of  its  date,  the  note  was  delivered  by  Ysabel  and  b 
stepfather  to  one  Munk,  for  the  purpose  of  colle^on  or  di 
count;  that  Munk  sold  and  transferred  the  note  to  the  plaintii 
Hastings,  on  the  28th  of  October,  1858,  for  ei^t  hundred  dc 
lars,  which  amount  was  paid  to  Munk  in  two  instalment 
that  the  note  was  indorsed  as  follows:  ^^ Ysabel  Armijo. 
*'By  her  attorney  in  fact,  Thomas  K.  Munk,  as  her  power  < 
attorney,  filed  October  28, 1858,  and  recorded  in  Liber  1,  paj 
182,  183,  of  Solano  County  records.'*  It  forther  appear 
that  before  October  27,  1860,  said  Ysabel  intermarried  wit 
Diego  Morales,  and  that  on  said  27th  of  October,  1860,  at 
and  her  husband  executed  a  deed,  duly  acknowledged,  to  I 
H.  Hartley,  for  the  land  mentioned  in  the  said  deed  of  Se] 
tember  6, 1858 ;  that  in  the  deed  to  Bartley  there  is  a  declan 
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Id  Tsabel  to  the  e£Fect  that,  by  said  deed,  she  rescinds 
s  all  contracts  and  conveyances  macje  or  purporting 
een  made  by  her  during  her  minority,  in  any  way 
laid  tract  of  luid.  The  deed  also  contained  a  cove- 
nst  all  legal  conveyances  previously  made  by  the 
\eL  There  was  no  evidence  tending  to  prove  that 
at  the  time  when  the  note  in  suit  was  transferred  to 
ober  28,  1858,)  had  any  notice  that  Ysabel  was  an 
either  was  there  any  evidence  tending  to  prove  that 
lants  had  any  notice  of  their  grantor's  disability  on 
I  the  same  month,  when  they  took  their  deed.  The 
attorney  referred  to  in  the  indorsement  of  the  note 
intiff  was  given  in  evidence  by  him,  and  it  is  suffi- 
>ad  in  its  terms  to  authorize  Munk  to  sell  and  aasign  '^SjlMll 


i 


ITS  from  the  findings  that  the  Court  below  considered 
^laintifF  was  not  the  owner  of  the  note  as  between 
id  his  alleged  assignor,  and  that,  therefore,  the  plain- 
0  right  of  action  on  the  note  against  the  parties  by 
was  made;  and,  further,  that  the  conveyance  made 

to  Hartley,  after  attaining  her  majority,  had  worked  mUtBl^ti 

failure  of  the  consideration  on  which  the  note. was  ...... 

hese  questions  will  be  treated  separate  and  apart 
other. 

0  the  title  of  the  plaintiff  to  the  note, 
sisted  for  the  respondents  that  the  power  of  attorney 
ifimk  by  Ysabel  was  void  by  reason  of  her  infancy,  ^'  <  i«i 

the  indorsement  fails  with  the  power.  ^^Tlt 

le  is  well  settled  that  no  one  can  take  advantage  of 
f  infancy  except  the  infant  himself,  or  his  heirs  or 
representatives.  If  the  defendants  in  this  action  have 
to  controvert  the  title  of  the  plaintiff  to  the  note  in 
e  ground  of  the  infancy  of  Ysabel  Armijo,  it  must 
hypothesis  that  the  assignment  is  not  voidable  merely, 
and  that  therefore  payment  by  the  defendants  to  the 
rould  leave  them  still  exposed  to  an  action  at  the  suit 
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It  18  HOW  Weil  settled  is  a  part  of  thie  law  merchjalit  tha 
infant  inay  ma^e  or  indorse  a  promissory  note  or  bil 
exchange,  and  that,  as  to  him,  the  note  in  the  one  case 
the  indorsement  in  the  other  will  not  be  void,  but  void 
at  his  election.'  (Nightingale  v.  WUtingtdn,  15  Mass*  i 
ISardy  V.  Waters,  88  Maine,  450;  Storey  .on  Promisi 
Notee,  sfection  78.) 

It  is  also  established  by  the  tenor  of  the  modem  decis 
that  an  infant  may  execute  a  promissory  note  by  agent 
Whitney  v.  Dutch,  14  Mass.  457,  it  appeared  that  of  two 
partners  in  ttade,  one  was  an  infant,  and  the  other  of  full 
The  adiilt,  for  a  debt  of  the  co-partners,  made  a  promissory  ] 
in  the  ndme  of  the  firm,  andtheinfant,  after  coming  of  full 
ratifi^^  it ;  and  it  was  holden  good  against  him.     It  has 
been  held  that  an  infant  promisee  may,  by  parol,  autho 
another  to  transfer  a  note  by  indorsement  for  him,  and 
the  transfer  so  made  will  be  held  valid  until  avoided.   {Ht 
V.  Walers,9i  Maine,  450. )    In  the  case  last  cited,  it  was  admi 
that  an  infant  mi^t  transfer  a  note  payable  to  himseli 
indorsetti^t,  and  the  point  directly  presented  was,  whe 
he  could  confer  upon  another  power  to  do  it  for  him. 
Wend.  479;  17  Wend.  419;  2  Hill^  ISO;  11  Wend.  85.) 

Mr.  CSiaticellor  Kent,  in  summing  up  the  doctrine,  sf 
^^It  is  held  that  a  negotiable  note,  given  by  an  infant,  c 
for  necessaries,  is  void ;  and  bis  acceptance  of  a  bill  of 
chan^  is  void;  and  bis  contract  as  security  for  ahothei 
absolutely  void ;  and  a  bond,  with  a  penalty,  though  given 
necessaries,  is  void.  It  must  be  admitted,  however,  that 
tenden(^y  of  modem  decisions  is  in  favor  of  the  reasonable] 
and  policy  of  a  very  liberal  ^ctension  of  the  Tule  that  the  i 
and  contracts  of  infants  should  be  deemed  voidable  only,  i 
subject  to  their  etection  when  they  become  of  age,  eitiiei 
affirm  or  disallow  them*  If  tb«ftlr  contracts  were  absolui 
void,  it  would  follow  as  a  consequence  that  the  contract  co 
have  no  effect,  atod  the  party  contracting  i^ith  Ae  infant  wo 
b^  ec{Aafly  df#ehft<1g^*'  ^     ^^  :  :>  - 

In  the  case  at  bar  the  note  executed  to  the  infant  pa 
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yt  negotiaUe ;  but,  on  principle,  no  distinction  can  be 

between   negotiable   and   non-n^otiable   notes   in  the 
of  the  power  of  an  infant  to  make  or  to  indorse  them. 

Etses  cited  proceed  upon  the  ground  that  infants  are 

)rotected  bj  llie  rule  holding  their  contracts  jof  every 

»tion  voidable  in  their  election,  with  the  exception  of  a 

cnliar  contracts,  in  relation  to  which  the  Court  can  say, 

>ection,  that  they  are  necessarily  prejudicial  to  the  infant, 

:  these  the  contract  <^  suretyship  may  be  stated  as  an 

le. 

dew  of  the  foregoing  authorities,  as  well  as  upon  prin- 
ce are  satisfied  that  both,  under  the  written  power  given 

tbel  Armijo  to  Munk,  and  the  Terbal  directions  given  by 

him  at  the  time  she  put  the  note  into  his  hands  for  col- 
or discount,  he  was  authorized  to  sell  and  transfer  the 

>  the  plaintiff,  and  that  when  Ysabel  became  of  age  she 

in  her  power  to  ratify  or  disaffirm  the  assignment 
another  and  perhaps  more  important  question  here  pre- 

tself •    It  is  whether  the  transfer  by  the  infant  is  opera- 
favor  of  the  plaintiff  as  assignee,  so  that  he  may  reeeire 

oree  payment  of  the  note  from  the  defendants,  and  give  iiu^ 

large  therefor.    It  seems  now  well  settled  that  an  indorsee  .     ^^^^J^ 

ig  title  from  an  infant  indorser,  acquires  a  good  and  valid  !     \\^}^ 

i  the  note  against  every  other  party  thereto,  except  the  *"n* 

,  since  the  title  is  not  void,  but  voidable  only.    The  infant 

adeed,  at  any  time  before  ratifying  the  transfer,  intercept 

nt  to  the  indorsee,  or  by  giving  notice  to  the  maker  of 

)idance,  furnish  to  him  a  valid' defense  against  the  claim  ^\     ^ 

indorsea    But  until  he  does  so  avoid  it,  the  indorsement  %  '^1 

«  deemed,  in  respect  to  such  antecedent  parties,  a  good  .  I? 

did  transfer/    (Orey  v.  Cooper,  8  Doug*  65;  Taylor  v. 

r,  4  Esp.  187;  Jot^s  v.  Dat<^,  ^  Price,  800;  Nightin- 

,  WUHngton,  15  iMass.  272;  Story  on  Bills,  Sec.  85.) 
ease  at  bar  there  has  been  no  attempt  made  on  the  part  ,\^ 

ibel  Armijo,  either*  before  or  since  she  became  of  age, 

id  her  assigniiient  to  Hastings,  nor^  hasi  she  at  any  time 

itedito  collect  the  note  of  the  diefendants  in  disregard  of 

.  XXIV.— 14 
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that  afisignment — ^nor,  so  far  as  the  record  shows,  has  she.ere 
given  any  notice  to  the  defendants  that  she  did  not  intend  t 
abide  hj  the  transfer  to  Hastings.  In  the  case  of  Nightingai 
T.  Wittington,  IS  Mass.  272,  a  minor  had  received  a  negotiabl 
promissory  note  in  payment  of  labor  in  the  employment  o 
the  maker  of  the  note^  and  had  indorsed  the  same  to  a  thir 
person  for  a  valuable  consideration,  the  indorsee  knowing  th 
indorser  to  be  under  age;  and  afterwards  the  father  (who  ha 
previously  emancipated  his  son  in  efFect,  by  neglecting  to  pre 
vide  for  him)  received  the  amount  of  the  maker  in  discharg 
of  the  note,  both  the  father  and  the  maker  knowing  of  th 
indorsement. 

It  was  held  that  the  maker  could  not  himsdf  deny  th 
validity  of  the  indorsement,  and  that  inasmuch  as  the  infai 
had  never  disaffirmed  it,  and  inasmuch  as  the  payment  to  th 
father  was  a  payment  by  the  maker  in  his  own  wrong,  th 
indorsee  was  entitled  to  judgment 

The  fact  that  the  note  given  by  Ysabel  Armijo  was  noi 
negotiable,  is,  as  we  have  already  intimated,  entitled  to  n 
consideration,  so  far  as  the  question  of  the  plaintiff's  title  i 
ooncemed*  Notes  non-negotiable  at  common  law  are  mad 
negotiable  with  us  by  positive  statute.  True,  the  persons  t 
whom  snch  notes  are  transferred  hold  them  subject  to  a 
defenses  that  might  be  urged  in  suits  against  the  maker  brougi 
by  the  payee;  but  that  fact  is  not  inccmsistent  with  an  absolul 
ownership  of  the  securities  vested  in  the  party  to  whom  the 
may  have  been  transferred. 

Bat  there  ia  another  ground  on  which  the  title  of  tl 
plaintiff  to  the  note  in  controversy  may  be  rested.  Ysalx 
Armijo,  since  she  became  of  age,  has  ratified  her  assignmei 
to  the  plaintiff,  and  has  thereby  made  it  impossible  for  her  1 
compel  the  defendants  to  pay  the  note  a  second  time.  In  tl 
abscnice  of  all  proof  to  the  contrary,  it  must  be  presumed  thi 
Munk  accounted  to  his  principal  for  the  money  paid  him  b 
the  plaintiff.  Ysabel  became  an  adult  on  the  29th  of  Decen 
her,  1859,  and  this  action  was  commenced  about  eleven  montl 
thereafter.    During  this  interval  she  made  no  offer  to  letui 
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yy  receiTed  by  her  from  Hastings,  nor  did  she  do  any- 
r  did  she  say  anything  indicating  any  purpose  on  her 
lisaffirm  her  indorsement.     The  contract  between  her- 

Hastings  was  not  executory,  bnt  executed,  and  her 
ind  inaction  for  the  period  named,  coupled  with  the 
L  of  the  consideration  paid  her — both  facts  being 
ned  —  amount  to  a  ratification  by  '^ mediate"  pre- 
1.  (11  Stark.  Ev.  746.)  On  this  point  the  authorities 
lerous  and  decisiye;  but  as  we  shall  have  occasion  to 

them  in  discussing  another  but  analogous  question,  ^  ^  ^ 

)  only  will  be  cited  here.     In  Delano  v.  Blake,  11  Ml^^'^ 

»5,  where  an  infant  took  the  note  of  a  third  person  in  •   igaM^I^ 

;  for  worik  done,  and  retained  it  for  ei^t  months  after  f M  B 

ae  of  age,  and  then  offered  to  return  it  and  demanded 


t 


llftr. 


;  for  his  work,  it  was  held,  in  an  action  for  work  and  TTj? 

irformed  by  him,  that  the  retaining  of  the  note  for  ii  I 

ength  of  time  was  a  ratification  of  the  contract  made 
nfancy. 

to  the  alleged  failure  of  consideration, 
general  rule  the  deed  of  an  infant  is  not  Toid,  but 
This  is  the  established  doctrine  of  all  the  modem 
s.     An  infant  grantor  can  neither  affirm  or  disaffirm  a  ^^ 

ice  of  land  made  during  nonage  until  he  attains  to  lllM 

of  legal  majority.     It  was  so  held  in  the  leading  ease  '  ***u» 

k  ▼•  Parsons,  8  Burr,  1,794,  decided  in  1766,  and  the 
I  been  steadily  adhered  to  in  England  and  America 
ce.  If  an  infant  grantor,  after  attaining  to  mature 
cute  a  oonyeyanoe  of  lands  embraced  in  a  deed  made  l|^ ' 

when  a  minor,  it  is  settled,  as  a  general  proposition, 
I  second  conveyance  will  worik  a  disaffirmance  of  the 
{ut  it  is  dear  that  if  an  infant,  after  arriving  at  adult 
[fiee  a  conveyance  made  by  him  during  his  infancy^  he 
m  no  power  to  revoke  the  ratification  and  disaffirm 
aveyance  thereafter.  Conceding,  then,  that  the  deed 
el  Armijo  and  husband,  to  Hartley,  was  in  itself  con- 
an  aet  of  disaffirmance^  it  becomes  material  to  ascer- 
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tain  whether  she  had'  not,  in  eiBFect,  ratified  the  prior  deed 
the  defendants  before  that  act  of  disaffirmance  was  perfornii 

The  exemption  of  infants  from  liability  on  their  contra 
proceeds  solely  upon  the  principle '  that  such  exemption 
essential  to  their  protection;  and  it  is  admitted  that  the  1 
of  infancy  should  be  so  administered  that  that  result  may, 
all  cases,  be  secured.  Bnt  it  has  not  unf requently  happen 
that  Courts,  in  their  anxiety  to  protect  the  rights  of  inf  ai 
in  the  matter  of  contracts  made  by  them  during  nonage,  ha 
after  they  have  became  adult,  treated  them  to  some  extent 
infants  still,  exempting  them  from  the  operation  of  rales 
«^  law,  not  only  of  general  obligation,  but  founded  in  essent 

justice.  The  strong  tendency  of  the  modem  decisidns,  h< 
ever,  ia  to  limit  the  exemptions  of  infancy  to  the  princi] 
upon  which  the  disability  proceeds. 

In  considering  the  question  of  ratification  with  which 
hftTO  to  deal,  it  is  to  be  remembered  that  the  contract  of  s 
made  between  Ysabel  Armijo  and  the  defendants,  on  tiie  i 
of  September,  1858,  was  fully  executed  on  the  day  of  its  d; 
by  the  delivery  of  a  deed  on  the  part  of  Ysabel,  and  a  pi 
ment  to  her  by  the  grantees  of  a  part  of  the  purchase  moi 
and  the  execution  of  their  note  for  the  balance.  There  ii 
distinction  taken  between  executory  and  executed  contracts 
the  matter  of  ratification,  but  it  is  the  law  of  the  latter  oil 
of  contracts  only  that  we  now  have  occasion  to  consult 

In  Baylia  v.  Dinely,  3  Maule  k  Sel.  481,  it  was  held  tha 
paitol  confirmation  of  a  bond  given  by  an  infant  after 
eame  of  age  was  invalid,  and  that  the  confirmation  should 
by  something  amounting  to  an  estoppel  in  law,  and  of  as  hi 
authority  as  the  deed  itself,  and  of  equal  solemnity. 

In  Tucker  y.  Moreland,  10  Pet  75,  after  citing  the  foregoi 
ease,  Mr.  Justiee  Story  remarks  upon  it  as  follows:  "  With< 
-undertaking  to  apply  this  doctrine  to  its  fuH  extent^  a 
admitting  that  acts  in  pais  may  amount  to  a  oanfirmation 
a  deed,  still  we  are  of  opinion  that  those  acts  should  he 
such  a  solemn  and  nnequivocal  nature  aid  ta  establish  a  di 
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to  confirm  the  deed,  after  a  full  knowledge  that  it 
ible." 

ksan  V.  Carpenter,  11  John.  542,  and  in  Curiin  ▼. 
LI  S.  &  B.  311,  the  rule  stated  in  Baylis  v.  Dinely 
further  relaxed;  for,  according  to  those  cases,  acts  of 
m.  are  not  required  to  be  '* solemn,"  nor  is  it  requisite 
r  should  be  absolutely  ** unequivocal;"  but  if,  when 
nstrued,  they  are  found  to  be  ** evincive  of  assent^" 

held  to  be  sufficient.  But  the  rule  in  BayU$  y. 
laa  been  subjected  to  still  further  modification.  In 
^  Reynolds^  1  Hayw.  148,  the  plaintiff  and  defendant  |J[2 

imed   under   one   Wright,  who,  while  an  infant,  had 

to  Houser,  and  after  coming  of  age  had  conveyed  _ 

)   lands  to  Reynolds;  but  before   making'  such   con-  ^•♦^■m^ 

and  after  coming  of  age,  he  said  to  Houser:    "I  '  ""*TV 

r  take  advantage  of  my  having  been  an  infant  at  the 
executing  the  deed,  and  it  is  my  wish  that  you  should 

land."  It  was  held  that  these  words  ratified  the 
ce.  Here,  there  was  no  act  done,  and  the  words 
"e  used  informally.  This  decision  is  sustained  in  the 
t  contracts  executory,  by  Ooodscll  v.  Myers,  3  Wend. 
jers  V.  Hurd,  4  Day,  57;  WUcox  v.  Roath,  12  Conn. 
le  V.  Oerrish,  8  N.  H.  374;  Millard  v.  Hewlett,  19 
01.    In  Orvis  v.  Kimball,  3  N.  H.  314,  it  was  held  '^inr 

jclaration  of  an  intention  to  pay  a  note,  and  authoriz- 
gent  to  take  it  up,  was  a  good  ratification,  although 
;  had  done  nothing  about  it. 

al  estate  cases  so  far  cited,  though  differing  inter  sese  H  *  ^m 

J  rule  of  ratification  now  in  question,  all  agree,  how-  ^[jj 

t  the  deed  of  an  infant  cannot  be  ratified  by  mere  ,7 

r  inaction,  no  matter  how  protracted;  and  (in  Boody 
nney,  23  Maine,  523)  a  reason  is  suggested:  ** Where 
has  made  a  conveyance  of  real  estate  during  infancy. 
Id  affirm  or  disaffirm  it  after  he  becomes  of  age,  in  ^^ 

!  mere  acquiescence  for:  years  affords  no  proof  of  a  rati- 

There  must  be  some  positive  and  clear  act  per- 
[or  that  purpose.    "The  reason  is,  that  by  his  silent 
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acquiescence  he  occasions  no  injury  to  other  persons,  i 
secures  no  benefits  or  new  rights  to  himself.  There  is  noth 
to  urge  him  as  a  duty  toward  others  to  act  speedily.  L 
guage  appropriate  in  other  cases,  requiring  him  to  act  wit 
a  reasonable  time,  would  become  inappropriate  here.  He  m 
therefore,  after  years  of  acquiescence,  by  an  entry  or  by  a  c 
veyance  of  the  estate  to  another  person,  disaffirm  and  av 
the  conveyance  made  during  his  infancy.''  The  consequen 
of  the  grantee  of  enduring  silence  on  the  part  of  the  grai 
after  he  has  become  an  adult  are,  as  we  conceive,  misap} 
bended  in  this  opinion,  and  their  character  is  very  differei: 
presented  in  cases  to  be  dted  hereafter.  The  dedsicRi. 
Lessee  of  Drake  ▼.  Ramsey,  5  Ohio,  251,  marks  anot 
step  in  the  progress  of  judicial  opinion  upon  this  subject, 
the  Court  say:  **In  our  opinion,  lapse  of  time  may  frequei 
furnish  evidence  of  acquiescence^  and  thus  confirm  the  title 
the  first  purchaser;  but,  of  itsdf,  it  does  not  take  away 
right  to  avoid  until  the  Statute  of  Limitations  has  nm.^  1 
<!ame  doctrine  was  afterward  affirmed  in  Cresinger  v.  Lessee 
Welch,  16  Ohio,  193. 

In  the  case  of  Kline  v.  Beebe,  6  Conn.  794,  the  effect 
silent  acquiescence  on  the  part  of  a  grantor —  after  boconii 
of  age  —  to  ratify  a  deed  ^ven  during  infancy,  was  fully  e 
sidered   and  adjudged.     The  action  was  ejectment,  and 
plaintiff  claimed  title  as  tenant  by  the  courtesy.    He  was 
husband  of  Patty  Kline,  deceased,  formerly  Patty  Bolles. 
1791,   Patty,   being  then   under   age,   executed   to  Ebene 
Bolles  a  quitclaim  deed  of  the  premises,  and  received  fr 
Ebenezer    his    promissory    note    for    the    purchase    mon 
Within  a  year  after  Patty  became  of  age  she  intermarr 
with   the  plaintiff,  by  whom  the  note  was  held  during 
interval    of   ten    years,    when    this    action    was    commenc 
During  this  period  of  eleven  years,  and  until  the  commen 
ment  of  the  plaintiff's  action,  a  profoimd  silence  was  obsen 
relative  to  the  disaffirmance  of  the  deed,  and  the  defendi 
was  permitted  to  remain  in  the  unquestioned  ocoupatiofn 
the  lands.    It  was  held  by  Hoemer,  C.  J. —  Brainard,  Lanm 
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id  Daggett,  Justices,  oonearring — that  there  were  three 
odes  of  affirming  the  voidahle  contracts  of  infants:  1.  Bv 
1  express  ratification ;  2.  By  performance  of  acts  from  which 
A  affirmance  might  be  reasonably  implied ;  8.  By  an  omission 

>  disaffirm  within  a  reasonable  time;  and  that  on  the  facts 
( the  record  before  them  there  was  both  an  implied  and  tacit 
finuanoe  of  the  conveyance. 

In  Scott  y.  Buchanan  et  als.,  11  Hnmph.  468,  it  was  held 
at  the  voidable  deed  of  an  infant  might  be  affirmed  by  an 
press  ratification,  or  by  acts  which  reasonably  implied  an 
rmance,  or  by  the  omission  to  disaffirm  the  deed  within  a 
sonable  time;  and  it  was  further  considered  that  "reason- 

>  time**  was  a  qneetion  of  fact  necessarily  depending  on  the 
t^nastanoes  of  each  particular  case.  Held,  in  Jonefs  v.  Bid- 
30  Barb.  641,  that  infant  parties  to  a  marriage  settlement 
fc  mvoid  it  within  reasonable  time  after  coming  of  age,  or 
^ti.ld  be  considered  as  having  been  ratified  by  them. 

^  IticJ^rdson  v.  Bright,  9  Vt.  870,  it  was  held  "that  in 
^^3«e  of  every  act  of  an  infant,  merely  voidable,  he  must 
5S:rm  it  on  becoming  of  full  age,  or  he  will  be  bound  by 
^xid  the  case  of  Klim  v.  Beehe  waa  cited  with  approba- 

^nd  Mr.  Justice  Redfield  says  in  the  opinion :  "  The  doc- 
^  ^f  that  case  is  but  the  long  established  doctrine  of  th^j 
^^on  law.**  This  statement  o/  the  learned  Judge  is  sus- 
^^  by  Co.  litt  51&:  "If  an  infant  exchange  lands,  and 
^   Ids  full  age  occupy  the  lands  taken  in  exchange,  thereby 

Exchange  is  become  perfect."     And  it  is  further  justified 

the  decision  in  Holmes  v.  Blogg,  8  Taunt.  36,  in  which 
se  it  is  observed :  "  The  infant  is  bound  to  give  notice  of  the 
saffirmance  of  a  voidable  contract  in  reasonable  time;  and 
the  case  before  the  Court  were  that  simple  case,  I  (Dallas, 
idge,  afterward  Chief  Justice)  should  be  disposed  to  hold 
at  as  the  infant  had  not  given  express  notice  of  disaffirmance 
ithin  four  months,  he  had  not  ^ven  notice  in  reasonable 
me.^' 
In  Delano  v.  Blake,  11  Wend.  85,  an  infant,  after  becoming 

age,  held  a  note  for  ei^t  months,  given  him  for  work  and 
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labor  while  an  itfant^  and  it  was  held  that  it  was  too  late  t 
disaffirm.  Chancellor  Kent,  K.  Com.  11,  263,  refetrring  t 
Holmes  v.  Bloggs,  8  Taunt,  already  cited,  says:  ^'  The  faifereue 
from  that  doctrine  iS;  that  without  some  act  of  dissent,  all  th 
voidable  contracts  of  the  infant  would  become  binding.  *  * 
This  is  the  usual  course  when  the  infant  does  not  intend  t 
stand  by  his  contract;  and  the  confirmation  of  the  act  or  dee< 
of  his  infancy  may  justly  be  inferred  against  him  after  he  ha 
been  of  age  for  a  reasonable, time,  either  from  his  positive  act 
concerning  the  contract,  or  from  his  tacit  assent  under  cii 
cumstances  not  to  excuse  his  silence." 

In  the  cases  cited  there  is  a  marked  disagreement  as  t 
whether  mere  acquiesoenoe  on  the  part  of  aa  adult  will  ratif; 
a  deed  made  by  him  while  an  infant ;  but  in  the  case  of  a  pui 
ohase  made  by  an  infant,  the  decisiosiB  are  uniform  that  if  th 
infant  retains  the  property  purchased,  whether  it  be  real  o 
personal,  and  gives  no  notice  of  an  intention  to  disaffirm  withii 
a  reasonable  time  after  he  arrives  at  full  fige,  it  will  be  suffi 
cient  evidence  of  a  ratification.  Some  of  the  leading  case 
upon  the  subject  are  Boyden  v.  Boyden,  0  Met.  519,  Boody  -% 
McKenny,  23  Maine,  517,  Hubbard  v.  Cwmmings,  1  Greenl.  11 
where  this  doctrine  is  applied  to  the  purchase  of  real  estate 
On  principle,  we  can  see  no  difference  between  the  case  of  u 
infant  grantor  and  the  case  of  an  infant  grantee,  justifying 
distinction  between  them.  If  the  infant,  on  attaining  majoritj 
is  bound  by  the  rule  of  diligence  in  the  one  relation,  then  h 
must  be  in  the  other;  and  if  he  is  exempt  from  the  rule  h 
either  relation,  then  he  must  be  exempt  in  both.  Whethe 
the  infant  stands  as  grantor  or  grantee  in  the  deed  to  be  rati 
fied  or  avoided,  good  faith,  public  poli^^^  and  the  very  prind 
pie  upon  which  the  law  of  infanqr  is  based,  require  that  h 
should  make  his  election  within  reasonable  time  after  h 
becomes  of  age.  To  hold  otherwise  would  make  the  diss 
bility  of  infancy,  a  ^'  sword  "  rather  than  a  '^  shield,"  and,  in  th 
language  of  Mr.  Chief  Justice  Hosmer,  6  Conn.  605,  wouL 
fkxtend  to  the  adult  unliniited'  license  ^to  hold  the  scales  ij 
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1  hancl,  and  decide  as  further  drcumstances  should 

onsider  the  rule  as  given  by  Chancellor  Kent,  and  as 
kI  in  the  6  Conn.,  8  Taunt,  9  Vt  and  11  Humph.,  to  be 
5  rule  of  the  common  law,  as  stated  in  Coke  upon  Litt. 
1  there  applied  to  the  case  of  land  acquired  by  exchange, 
nts  of  difference  between  title  by  exchange  and  title  by 
e  are  technical  and  circumstantial.  They  relate  to  the 
of  acquiring  rather  than  to  the  results  of  title  when 
1;  and  where  results  axe  confessedly  uniform  and  con- 
7hj  should  the  law  be  at  once  embarrassed  and  blem- 
Y  arbitrary  distinctions  concerning  them?  The  central 
)  and  whole  purpose  of  the  law  of  infancy  is  the  pro- 
of the  infant;  and  if  infants,  under  the  rule  in  Coke 
itt,  are  adequately  protected  against  improvident  ex- 
of  land  made  during  their  minority,  so  they  must  be 
improvident  purchases  and  sales, 
lave  considered  this  case  at  length  for  the  reason  that 
borities  are  in  conflict ;  the  questions  involved  are  made 
r  the  first  time,  and  for  the  purpose,  if  possible,  of  sub- 
exchanges  and  executed  sales  and  purchases  of  both 
i  personal  property  by  infants  to.  one  uniform  rule,  so 
be  ratification  or  disaffirmance  of  such  contracts  is  oon- 

3  is  another  question  raised  by  the  record,  but  as  it  is 
Bary  to  decide  it,  we  shall  refrain  from  discussing  it 
infant  after  becoming  of  age  disaffirm  tt  conveyance 
iring  infancy,  without  returning,  as  a  part  of  the  pro- 
disaffirmance,  the  conaideration  received,  in  so  far  as 
sideration,  whether  in  money,  securities^  or  chattels, 
within  his  power  pr  control  ? 
ment  reversed  and  new  trial  ordered. 

Justice  OuBBXT,  having  been  of  eounsd^  flid  not  sit  on 
1  of  thifl  caae. 
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JAMES  H.  LONG,  GARRARD  LONG,  JOHN  P.  LON 
SOUTHEY  LONG,  WILLLAM  B.  LONG,  ato  WELL! 
LONG  V.  A.  H.  DOLLARHIDE. 

PABOL  Pabtition^ — A  fwrol  partition  of  land  may  bo  mado  bj  eoK^wnon  on 
the  Mexican  law,  as  well  as  by  tenants  In  conunon  under  the  common  law 

MJkUV  —  What  Conbtitutes. —  In  order  to  uphold  a  parol  partition,  nn 
both  the  Spanish  and  common  law,  It  must  satisfactorily  appear  that  th 
was  not  only  an  agreement  to  make  tho  partition,  but  that  the  same  y 
fully  executed  and  followed  up  by  a  several  possession,  by  either  the  par 
themselves  or  their  grantees. 

■panibh  Law  —  Pabol  Bali  of  Bbal  Bbtatb. —  Under  the  Spaalsli  law,  c 
tracts  for  the  nUe  of  real  estate  rest  upon  the  same  footing  with  those  rel 
ing  to  personal  estate,  and  may  be  by  parol  or  otherwise,  at  the  option 
the  parties. 

Pbiob  and  SuBSBQumr  Pubchabbbs  of  Land. —  The  rule  that  a  subaeqii 
purchaser  in  good  faith  and  for  a  yaluablo  consideration,  and  whose  6i 
is  first  recorded,  will  hold  the  land  conveyed,  as  against  a  prior  purchai 
only  applies  where  both  parties  claim  under  the  same  grantor. 

Bona  Fide  Pubchasb  —  How  Pbovbd. —  The  burden  of  showing  that  he  U 
purchaser  In  good  faith  and  for  a  Taloabte  consideration  is  cast  upon 
one  claiming  under  a  second  deed  but  recorded  first  in  point  of  time,  i 
the  deed  itself  is  not  eyldenee  d  these  facts,  but  they  must  ba  shown 
other  testimony. 

Appeal  from  the  District  Court,  Seventh  Judicial  Di8tri( 
Solano  Ooiintj. 

The  defendant  in  this  action,  by  his  title  deraigned  frc 
Pena,  claimed  to  be  a  tenant  in  common  with  plaintiffs  in  t 
demanded  premises. 

The  other  facts  are  stated  in  the  opinion  of  the  Ck>nrt 

Whitman  &  WeUa,  for  Appellant 

A  parol  partition  is  only  good,  whether  judged  by  the  ml 
of  civil  or  common  law,  when  it  is  open,  notorious,  and  f 
lowed  immediately  by  possession. 

The  parol  agreement  is  merged  in  the  act,  and  though  t 
agreement  may  be  proved,  it  is  not  as  a  substitute  for  ae 
but  to  explain  the  acts.  In  this  case,  the  most  that  can 
made  of  the  evidence  is  a  loose  declaration  from  one  tenant 
common  to  the  other,  or  between  the  two,  that  each  mig 
sell  a  half  league  of  land  indeterminate  in  locality  or  qualit 
and  not  reduced  to  possession.    As  against  the  defendant 
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^  in  anj  event,  the  evidence  was  incompetent;  he 
ly  he  found  by  acts  which  would  impart  notice  to 

by  loose  conversations,  most  probably  very  imper- 
lerstood,  and  at  the  time  of  trial  at  nisi  prius  unequiv- 
oied  by  one  of  the  parties  said  to  have  been  engaged 

The  rule  existing  in  this  country  as  to  parol  parti- 
5ry  well  expressed  in  Mount  v.  Merton,  20  Barbour, 
though  this  transaction  took  place  in  1847,  it  n'as 
y  done  under  the  common  law,  or  rather,  under 
L  rules,  as  appears  by  the  very  contract  "A;"  how- 
may  be,  we  assume,  for  the  purpose  of  this  aTgu- 
it  the  civil  or  Mexican  law  did  not  differ  from  the 
law.     If  this  position  be  correct,  then  we  shall  well 

second  point,  which  is:  That  the  evidence  intro- 
d  not  prove  any  partition.  The  evidence  has  been 
I  at  some  length,  and  from  the  facts  o(*curring  and 
a?  therein  detailed,  no  person,  unless  blessed  with 
►f  divination,  could  ever  liavc  surmised  any  special 
Y  ol  any  special  half  league  of  the  forty-four  thou- 
[  odd  acres,  appearing  by  the  patent  in  evidence,  by 

his  grantees,  or  Pena  or  his  grantees.     It  will  be  I  i^i^ 

red  that  paper  "A"  was  only  an  agreement  to  cod-  .^^^^^^ 

it  was  only  with  reference  to  paper  "A"  that  the  Utin 

fore  recited  was  made;  but,  subsequently,  plaintiffs  '•** 

jd  paper  "B."  This  paper  is  a  deed  made  between 
i  Pattens  and  Lyon,  in  1849,  conveying  to  the  gran- 

his  right,  title,  and  interest,  in  and  to  a  certain  tract  ^  ivm 

'     If  we  judge  this  instrument  by  the  common  law  '  ^^ 

conveyed  nothing  more  than  it  pretended  to  convey,  .,-1 

its  utoiofit,  could  only  make  Vaca's  grantees  tenants  '* 

cm  with  Pena.  Strictly,  it  is  utterly  void  as  to  IVna 
antees,  being  a  conveyance  by  a  tenant  in  coniraoa  to 
nr,  by  specific  metes  and  bounds.  .  (Stark  v.  Barritt, 
162.) 

lew  of  the  whole  testimony  shows  that  plaintiffs  and 
ita  are  tenants  in  common,  if  either  take  anything  by 
da.     That  defendant  has  possession  of  only  about  one 
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hundred  and  sixty  acres,  and  that  plaintiffs  are  in  possess 
of  the  remainder  of  the  half  league.  That,  even  admit! 
plaintiffs'  theory  to  be  correctj  as  to  the  efficiency  of  the  pn 
partition,  and  the  effect  of  the  subsequent  conreyance  fr 
Vaca,  defendant  being  an  innocent  purchaser,  without  noti 
for  a  valuable  consideration,  cannot  be  affected  thereby. 

Williams  &  Thornton,  for  Respondents. 

According  to  the  Spanish  law  unchanged  by  legislation^ 
contracts  in  regard  to  land  might  be  made  by  paroL  1 
title  to  land  was  not  conveyed  by  deed,  but  passed  by  viii 
of  the  contract.  Sales  of  land  under  that  system  of  la 
could  be  made  by  parol.  The  Louisiana  cases  to  this  effi 
are  numerous.  The  following  are  some  of  them:  Gomea 
V.  Sanchez,  4. Mart  N.  S.  657;  De  Vail  v.  Ohoppm,  15  L< 
566 ;  Landry  v.  Martin,  15  Lou.  1 ;  Leblanc  v.  Victor,  6  Mi 
tin's  N.  S.  257;  Maes  v.  Oillard,  7  Mart  N.  S.  317;  Ducn 
V.  Bijean,  8  Mart  N.  S.  197 ;  Sackett  v.  Hooper,  8  Lou.  10 
Choppin  V.  Michel,  11  Robinson,  233;  Badon  v.  Bdhen, 
Ann.  467. 
I  See,  also,  1  Sala's  "  Ulustracion  Derecho  Real,"  271;  a 

1  2  Tapias  "Febrero  Novisimo,''  (edition  published  at  Paris 

1855,)  Sec.  3,  p.  134,  and  Sec  31,  p.  147;  where  the  sai 
rule  is  stated  as  to  sales  of  land.  According  to  these  autfao: 
the  Spanish  law  made  no  difference  as  to  the  requisites  of 
sale  of  personal  or  of  real  property.  (See,  to  the  same  effo 
Law  6,  Title  5,  Partida  5.) 

Such  also  seems  to  have  been  the  opinion  of  the  Supiei 
Court  of  the  United  States,  in  Strother  v.  Lucas.  (See  t 
opinion  of  the  Court  in  that  case,  12  Peters,  447,  448.) 

The  contract  of  exchange  of  lands  can  also  be  made  und 
the  Spanish  law  by  parol,  with  or  without  writing.  (S 
Law  1,  Title  6,  Partida  5.)  Donation  can  be  made  also  wi 
or  without  writing.     (Law  4,  Title  4,  Partida  4.) 

Promises  and  obligations  can  be  entered  Into  with  oir  inl 
out  writing.     (Law  2,  Title  11,  Part.  5.) 
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3  Law  2,  liber  10,  of  the  Fuero  Juzgo,  the  partition 
made  between  brothers,  although  it  is  not  in  wrii- 

alid,  if  it  can  be  proved  by  witnesaea.    According  to 

i^iber  8,  Title  6,  of  the  Fuero  Real,  the  partition  made 
brothers,    or   between   the   relations    of   those    who 

shall   not  be  undone^   although  there  may  not  b^ 

ion  can  be  made  judidaUy  or  extrorjudidally,  without 
vention  of  the  judge.  (Febrero  Novisimo,  4th  VoL 
.  61.)  It  can  be  made  intellectually.  (lb.  See.  1,  p. 
s  V.  Compton,  3  Martin,  O.  S.  Marg.  143.) 
!ourt  say,  in  the  case  just  cited  from  3  Martin:  ^  A 
di  can  be  ascertained  by  measurement,  according  to 
already  agreed  on,  produces  as  perfect  a  separation 
^e  of  the  law  as  that  which  may  be  drawn  by  going 
)  marked  object  to  another.  There  is  no  difference^ 
elation  of  the  country,  at  the  time  the  transaction  took 
ide  none.  Febrero  states,  in  express  terms^  tt^at  parti- 
'  be  either  real  or  intellectual;  for^  says  he,  as  things 
ed  intellectually  by  the  law,  they  may  be  by  man ;  and 
that  the  intdlectual  division  naay  not  only  be  of  rights 
US,  but  also  of  corporeal  objects*" 
I  same  manner  we  say  in  this  case,  the  partition  was 
the  calls  in  the  deeds.  The  south  line  across  the  valley 
aly  described  in  the  contract  with  Vaca,  on  the  north 
,  one  half  a  league  of  land  was  to  be  surveyed ;  and  i^ 
of  Pena  to  Hoppe  and  Hollingsworth,  a  half  a  league 
was  conveyed,  having  for  its  southern  boundary  the 
undary  line  of  the  land  sold  by  Vaca  to  the  Pattens 
n.  Thus  the  partition  was  consummated,  and  Fena 
[  the  ri^ts  ef  a  pn>prietor  in  the  sale  to  Hoppe  and 
worth. 

»  Oourt,  Sahbbbso  V,  0.  J» 

it  an  action  of  ejectment,  brought  to  recover  the  poa- 
f  ,a  tnwt  of  laa^  paxt  of  tb^  B^iicho  Los  Putos,  siti]- 
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ated  in  Solano  County.    The  plaintiffs  obtained  judgment 
the  Court  below,  and  the  defendant  appeals. 

Both  parties  claim  under  a  grant  from  the  Mexican  Nat 

to  Manuel  Vaca  and  Juan  Felipe  Pena,  and  under  a  pateni 

them  from  the  Government  of  the  United  States,  bearing  <] 

<  June  4,  1868.     The  plaintiffs  claim  under  paper  title  fi 

'  Vaca,  and  the  defendant  under  like  title  from  Pena,  plainti 

title  being  the  oldest     The  plaintiffs  further  daim  that  ti 

I  and  their  grantors  acquired  Pena's  estate  in  the  land  in  qi 

^  tion  at  the  same  time  that  of  Vaca  was  obtained,  bj  rea 

^  of  a  parol  partition  between  Vaca  and  Pena,  made  at  or  bef 

the  sale  by  Vaca  to  plaintiffs'  grantors,  by  which  Vaca  was 

have  in  severalty  a  half  league  of  land,  of  which  the  land 

question  is  a  part,  and  Pena  was  to  have  another  half  league 

like  manner.    Whether  the  plaintiffs  did  thus  acquire  Pei 

estate  is  the  principal  question  presented  by  the  record  in  1 

ease. 

That  a  parol  partition  of  land  may  be  made  by  oo-owii 
or  oo-proprietorsy  under  the  Spanish  or  Mexican  law,  aa  -% 
as  by  tenants  in  commcm  under  the  common  law,  is  a  pro 
aition  not  denied  by  counsel  for  the  defendant;  but  it  is  inaifi 
that  the  evidence  fails  to  establish  a  partition  in  the  present  o 
The  determination  of  this  question  involves  a  patent  analysu 
all  the  testimony  bearing  upon  the  point. 

In  order  to  uphold  a  partition  under  the  SpaniA  law, 
well  as  under  the  common  law,  it  must  satisfactorily  app 
that  there  was  not  only  an  agreement  to  make  the  partiti 
but  that  the  same  was  fully  executed  and  followed  by  a  sev^ 
possession  by  either  the  parties  themselves  or  their  gr 
tees.  What  will  amount  to  a  several  possession  sufficient 
complete  the  partition  must  in  a  measure  dep^id  upon 
circumstances  of  each  particular  case.  So  far  aa  the  quest 
is  controlled  by  legal  rules,  we  have  been  unable  to  ascert 
that  there  is  any  material  difference  between  the  Mexican  i 
common  law;  but,  if  any  difference  exists,  it  is  certain  t 
the  less  rigid  rules  are  found  in  the  former  system,  grow 
out  of  the  fact  that  under  that  ^ftlbBm  leas  importance 
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I  to  real  estate  than  has  always  been  accorded  to  it  by 
mon  law.  Under  the  Spanish  law  —  independent  of 
on  avowedly  had  for  the  purpose  of  facilitating  the 
n  of  Government  duties — contracts  touching  the  sale 
estate  are  put  upon  the  same  footing  with  those  relat- 
)ersonal  estate,  and  may  be  by  parol  or  otherwise,  at 
on  of  the  parties.  (Law  6,  Title  5,  Partida  5.) 
Iso,  contracts  for  the  exchange  of  lands  may  be  by 
rith  or  without  writing,  (Law  1,  Title  6,  Partida  6,) 
lation  of  land  can  be  made  in  like  manner;  also, 
3  and  obligations  can  be  made  and  entered  into  with 
>ut  writings.  (Law  4,  Title  4,  Partida.  4^  and  Law  2, 
^  Partida  5.) 

clear,  therefore,  that  such  acts  as  are  sufficient  to  work 
lOn  between  tenants  in  common,  under  our  system,  can- 
in  satis^ng  all  the  demands  of  the  Mexican  law.  ^ji 
pears  from  the  record  that  Manuel  Vaca  and  Juan                          ii!!!iS' 
?6na  were  jointly  in  possession  of  and  living  upon  the 
Los  Putos  in  1847,  under  a  grant  to  them  from  the 
i  Nation.    Lei  March  of  that  year,  Vaca  entered  into  a 
contract  with  plaintiffs'  grantors,  John  Patten,  Sr.,                           k^llD 
atten,  Jr.,  and  Albert  G.  Lyon,  for  the  sale  of  half  a                            ^  LiktA 
d  land  bedonging  to  the  Rajicho  Los  Putos,  the  latter  |jt«i 
;  to  pay  therefor  a  valuable  consideration,  part  in  **•>* 
and  part  in  labor  to  be  bestowed  upon  the  house  in 
^aca  was  at  that  time  dwelling.    This  written  contract 
wn  by  one  J.  D.  Hoppe,  and  signed  by  him  and  one                           »f m 
Coombs  as  witnesses.     This  document  is  contained  in 
script  and  designated  *^  Paper  A,"  which  designation                           ]  ajl 
.  adopt.     On  the  7th  day  of  April,  1849,  Vaca,  pm- 
his  covenant  as  expressed  in  **  Paper  A,"  made  a  deed 
a  Spanish  league  of  land  to  the  Pattens  and  Lyon. 
ed  is  also  set  out  in  the  transcript  and  called  ^^  Paper 
here  is  a  slight  variance  between  the  descriptions  of 
d  aa  contained  in  these  two  instruments;  but  it  is 
)y  the  testimony  of  a  surveyor,  who  had  run  out  the 
irsuant  to  the  calls  of  both  instruments^  that  either 
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description  embraces  the  land  in  controversy.  All  questio 
of  conflict  between  the  two  instruments  must  be  determined 
"Paper  B,"  it  being  the  more  solemn  and  formal  instrume 
and  the  one  by  which  the  legal  title  actually  passed.  T 
land  is  described  in  "Paper  B''  as  follows,  viz.:  "One  hi 
of  a  Spanish  league  of  land  lying  in  the  first  valley  east 
the  present  residence  of  said  Yaca,  beginning  at  Alamo  Cre( 
at  a  certain  oak  tree  marked  "  B,"  being  near  the  first  cro 
ing  of  said  creek;  thence  east,  across  the  valley,  to  Ulat 
Creek;  thence  up  the  said  Ulattis  Creek  to  a  point  where  t 
said  creek  leaves  the  base  of  the  mountain;  thence  along  t 
base  of  the  moimtain  a  sufficient  distance,  so  that  running  t 
north  line  parallel  with  the  south  across  the  valley  to  t 
western  side  of  the  valley  and  thence  down  the  base  of  t 
mountain  on  said  western  side  to  the  point  of  the  small  mou 
tain,  thence  due  west  to  said  Alamo  Creek,  and  then  doT 
said  creek  to  the  point  of  beginning,  will  include  the  quanti 
of  one  half  of  a  Spanish  league  of  land.'' 

It  further  appears  from  the  record  that  half  a  league  of  lai 
lying  on  the  north  and  adjoining  that  described  in  "  Papers 
and  B,"  was  sold  by  Pena  to  J.  D.  Hoppe  and  H.  Hollin^ 
wortL  At  what  time  this  sale  was  made  does  not  cleai 
appear,  but  the  deed,  which  is  contained  in  the  transcri] 
bears  date  on  the  30th  day  of  March,  1850.  It  is  apparei 
however,  from  the  recit^  contained  in  a  subsequent  convc 
ance  by  Lucgr  Hoppe,  widow  of  said  J.  D.  Hoppe,  and  fro 
the  further  fact,  disclosed  by  the  testimony,  that  BGoppe  w 
residing  upon  the  land  at  the  time  of  the  sale  from  Yaca 
the  Pattens  and  Lyon,  (whose  contract^  "  Paper  A,"  he  drew 
that  the  sale  from  Pena  to  Hoppe  and  HoUingsworth  mv 
have  been  about  the  same  time  as  that  from  Vaca  to  plaintif 
grantors,  viz.:  March,  1847..  This  theory  is  further  sustain 
by  other  facts  and  circumstances  which  will  appear  hei 
after. 

The  deed  from  Pena  to  Hoppe  and  HoUingsworth  contai: 
the  following  description  of  the  land  sold  by  the  former  to  tl 
latter:  "All  that  certain  piece  or  parcel  of  land  being  in  tl 


REME  OOUBT— JANUARY  TERM,  1864,  226 

Jftxnei  H.  Long  ei  aU.  9.  A.  H.  DolUrblte 

I  of  the  first  valley  east  of  the  residence  of  Manuel 
1  bounded  as  follows,  to  wit:     commencing  at  the 

comer  of  the  lands  of  John  Patten,  Sr.,  John  Pat- 
id^'Albert  Lyon,  and  running  in  a  northeast  direction 
lorth  line  of  the  said  Pattens  and  Lyon,  to  the  west 
le  mountain  east  of  said  valley;  thence  up  said  val- 
id with  the  base  of  said  mountains,  a  sufficient  dis- 
Qclude  half  a  league  of  land,  Spanish  measure ;  also, 
from  the  place  of  beginning  with  the  base  of  the 
!  west  of  said  valley  in  a  northerly  direction,  so  that 

line  of  said  half  league  of  land  will  run  parallel 
I  valley  with  the  south  lino.*' 

iTol  testimony  upon  the  questioai  of  partition  is 
onflicting.  Nathan  Coombs,  one  of  the  subscribing 
to  "  Paper  A,"  who  was  called  upon  for  that  pur^ 

acted  as  interpreter  between  the  Pattens  and  Lyon 
i  side  and  Vaca  on  the  other,  at  the  time  the  contract 
IS  made,  testified  that  Pena  was  pree^it  at  the  sale, 
le  (Pena)  and  Vaca  stated  at  that  time,  either  to  him 

presence,  "that  they  had  an  agreement  between 
s  that  this  half  league  of  land,"  (referring  to  the 
to  the  Pattens  and  Lyon)  "  should  be  sold  by  Vaca 
of  his  interest  in  the  rancho,  and  that  Pena  should 
right  to  select  another  half  league  in  place^  of  it^  or 
their  interests  equal  they  should  do  this.**  Pena, 
also  examined  as  a  witness,  testified  that  there  was 
rreement  between  him  and  Vaca  as  stated  by  Coombs ; 
mits  that  he  was  present  at  the  sale,  and  knew  of  it, 
I  no  objection  to  it;  and  fuiiher  states  that  he  sold 

and  Hollingsworth,  and  Vaca  sold  to  the  Pattens 
,  and  that  they  both  had  the  right  to  sell, 
tter  part  of  Pena's  testimony  can  hardly  be  recon- 

ihe  former,  for  it  is  difficult  to  perceive  how  either 

e  the  rigjit  to  sell  the  estate  of  both  in  a  particular 

le  of  land  unless  there  was  some  agreement  betweeh' 

hat  effect  Moreover^  the  testimony  of  Pena' Si  con- 
:v.— 15 
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tradictOTj  in  other  particulars,  and  it  is  evident  tliat  it  is  enl 
tied  to  but  little  weight. 

It  further  clearly  appears  from  the  testimony  that  Vaca  at 
Pena  both  sold  their  respective  half  leagues  for  the  same  pu 
J  pose,  viz:  to  procure  means  and  labor  to  repair  and  impro^ 

their  dwelling  houses;  and  that  the  entire  consideration  pa: 
'  by  the  Pattens  and  Lyon  was  paid  to  and  received  by  Vac 

to  his  separate  use,  and  that  paid  by  Hoppe  and  HoUingswori 
was  in  like  manner  paid  to  and  received  by  Pena,  all  of  whi< 
is  admitted  by  Pena  on  the  witness  stand. 

It  further  appears  that,  immediately  after  the  sale,  the  Pa 
•'^i  tens  and  Lyon  were  put  into  formal  possession  by  Vaca,  ai 

that  the  Pattens  soon  after  built  a  house  on  the  lower  ax 
Lyon  on  the  upper  end  of  the  tract,  and  that  both  sube 
quently  farmed  and  cultivated  a  small  portion  thereof,  respe 
tively  ocmtiguous  to  their  dwellings,  and  kept  more  or  le 
stock  running  over  the  land ;  that  they,  and  others  under  thei 
have  been  in  possession  since.  It  also  appears  that  Hop] 
and  HollingBworth  were  in  possession  of  their  half  league  i 
1847,  and  so  far  as  anything  appears  to  the  contrary,  they  ( 
others  under  them  have  since  continued  in  possession. 

Thus  it  appears  that  the  two  half  leagues  were  sold  1 
Vaca  and  Pena,  respectively,  at  about  the  same  time  and  £ 
their  separate  use;  that  their  respective  grantees  want  in 
the  several  possession  of  their  respective  tracts  under  deed 
the  calls  of  which  are  unambiguous  and  certain,  and  readi! 
followed;  that  neither  signed  the  other's  deed,  but  each  co: 
veyed  the  land  as  though  held  by  him  in  severalty,  and  ea< 
did  this  with  the  fuU  knowledge  of  the  other.  The  two  trac 
are  contiguous,  and  constitute  but  one  body  of  land,  an 
embrace,  apparently,  all  the  land  contained  in  the  valley 
The  lower  end  is  sold  by  Vaca  and  the  upper  by  Pena.  A 
this  could  not  have  happened  by  accident;  but,  on  the  co: 
trary,  it  is  manifest  that  these  several  acts  were  the  result  < 
design,  and  were  performed  by  the  respective  actors  in  pu 
Buance  of  an  agreement  between  them  of  the  character  of  thi 
testified  to  by  Coombe.     lliat  agreement,  followed  by  the  ac 
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1  above^  fully  satisfies  all  the  requirements  of  cither  th« 

n  oT  common  law  upon  the  subject  of  the  parol  par^ 

[)f  real  estate,  and  establishes  beyond  a  doubt,  in  our 

)nt,  that  a  parol  partition  of  the  land  in  question  ^us 

LS  claimed  by  the  plaintiffs  in  this  suit     The  execution 

r  respective  deeds,  with  the  calls  therein  contained,  by 

nd  Pena,  was  a  full  ratification  of  their  agreement,  and 

ient  division  and  segregation  of  the  land  in  question  to 

Eite  a  common  and  create  a  several  possession,  whicli  j 

pt  up  and  continued  by  their  respective  grantees.     We  i    * 

camined  the  instructions  of  the  Court  to  the  jury  upon  t.i : 

estion  of  partition,  and  have  been  unable  to  find  any  ^llf^ 

n  them;  on  the  contrary,  we  think  the  question  was'  ^^^^^'P^ 

mbmitted.  ^tlWI^ 

next  contended  by  counsel  for  the  defendant  that  inas-  ;,^  11 

IS  defendant's  deed  was  first  recorded,  he  is  a  subsequent 
ser  in  good  faith  and  for  a  valuable  consideration,  and 

against  him  the  plaintiffs'  title,  although  prior  in  point 
),  must  fail.  In  order  to  avail  himself  of  this  defense, 
endant's  and  plaintiffs'  grantor  must  be  the  same,  which 
stance  seems  to  have  been  entirely  overlooked  by 
L  The  defendant  has  no  conveyance  from  Vaca,  the 
1  grantor  of  plaintiffs,  nor  from  their  immediate  gi antors,  •  '. 

ttens  and  Lyon.  The  defendant's  subsequent  title  is 
1  from  Pena  alone,  who,  the  partition  being  established,  »'« 

>  interest  whatever  in  the  land.  Had  the  defendant, 
r,  shown  a  deed  from  Vaca,  recorded  before  that  of  the 
ffs,  he  would  have  failed  in  making  out  this  defense; 
de  from  the  recitals  contained  in  his  deed,  he  offered  no  *^V 

«  showing  himself  a  subsequent  purchaser  in  good 
ad  for  a  valuable  consideration.  The  burden  of  proving 
ited  upon  him,  and  the  recitals  of  the  deed  are  not,  as 
tends,  prima  facie  proof  of  a  valuable  consideration, 
ecitals  are  but  the  declarations  of  the  grantor,  and  it 
ver  been  held  that  the  declarations  of  a  vendor  or 
r,  made  after  the  sale  or  assignment,  can  be  received 
It  the  title  of  the  vendee  or  assignee.     A  party  seeking 


^ 
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tQi  bring  himself  within  the  statute  cannot  rely  upon  the  Te< 
tals  of  his  deed^  but  must  prove  the  payment  of  the  purcha 
i^oney  aliunde. 

The  judgment  is  affirmed. 

Mr.  Justice  Bhodxb  expressed  no  opinion* 


4  JAMES  M.  WAENER  v.  D.  B.  HOLMAN. 

'i 

^^i  BzcsPTiON  TO  FiNDiifO  OF  Fagts^ — A  jadgmeot  raidered  In  an  aetton  tri 

by  the  Conrt  wlthoat  a  jnry  will  not  be  reveraed  for  a  defeedve  flndln^ 

'  facta,  imlesa  ezceptlona  are  taken  In  the  Conrt  below  to  the  defeetlTO  lli 

Ing,  partlcnlarly  specifying  the  defect,  and  the  bill  of  eseeptloii  la  aetti 

by  the  Judge,  aa  In  other  caaea. 

.    Appbal  from  the  District  Courts  Seventh  Judicial  Distric 
Solano  County. 

The  facts  are  stated  in  the  opinion  of  die  Court 

Whitman  A  Wells,  for  Appellant 

Join  Cwrrey,  for  Respondent 

By  the  Court,  Cbookeb^  J. 

This  is  an  action  to  recover  a  sum  of  money  due  upon 
contract  to  construct  a  road,  executed  by  the  defendant  to  tl 
plaintiff.  The  case  was  sent  to  a  referee  to  take  the  tesi 
mony.  The  testimony  was  taken  and  reported  to  the  Com 
and  the  Court  filed  the  following  findings  thereon:  "  Th 
eause  came  on  to  be  tried  by  consent  of  parties  without 
jury,  before  the  Court,  and  the  Court  having  heard  the  e^ 
dence  in  the  cause,  finds  that  the  plaintiff  performed  the  lab 
and  services  by  him  alleged,  at  defendant's  request  and  by  b 
employment,  and  is  entitled  to  have  and  recover  of  and  fro 
the  defendant  the  sum  of  one  thousand  four  hundred  ai 
twenty-five  dollars  and  the  cost*  of  this  action/'  To  the 
findings  the  defendant  objected,  and  excepted  that  the  findin 


rPEEME  COURT -T  JANUARY  TKKM,  1864.    S29 

JaniM  If.  WAcniBr  v.  IX  B.  Holnan. 

^  and  conclusions  of  law  are  not  separately  .stated,  tbat 

re  defective  and  insufficient  in  not  finding  the  facta  put 

le  by  the  pleadings.    Written  exceptions  were  filed,  ape- 

y  and  particularly  designating  the  particular  facts  in 

the  findings  were  defective,  as  required  by  section  two 

Act  of  May  20,  1861.     (Statutes  1861,  p.  689.)     The 

hus  omitted  in  the  findings  were  put  in  issue  by  the 

igs,  and  evidence  was  introduced  respecting  them;  but 

)urt  failed  to  remedy  the  defect  thus  pointed  out  and 

?d  to.    The  exceptions  were  filed  within  two  days  after  llJl 

[dings  were  filed,  but  they  do  not  appear  to  have  beort 

d  by  the  Judge,"  as  required  by  the  Act  in  question.  .,  _    

t,  the  record  does  not  show  that  they  were  ever  brought  !Hi| 

attention  of  the  Judge  until  the  hearing  of  the  motion  ^'^^MplMi 

Qew  trial,  which  was  nearly  six  weeks  afterward.    It  is  nifiiiiw 

bat  the  defendant  asked  the  Court,  before  the  findings  \^  tn 

irawn  or  filed,  to  find  certain  specified  facts,  which  the 

refused  to  do;  but  that  proceeding  is  not  within  the 
)  referred  to.     To  make  these  exceptions  available,  they 

have  been  brought  to  the  attention  of  the  Court,  that  »ii*^:l»li 

lit  remedy  the  alleged  error;  and  upon  failure  to  do  ao, 
ceptions  should  have  been  settled  by  the  Judge,  as  re-  Ji'ilftrj 

[  by  the  statute. 

next  point  is  that  the  findings  and  judgment  are  against 
idence.  We  think  there  is  sufficient  evidence  to  aus- 
he  judgment,  and  the  parties  seem  to  have  had  a  fair  t  vii 


k;i 


I  respondent  objects  that  the  notice  of  appeal  was 'not 
•ly  filed  and  served,  and  therefore  moves  to  dismiss  the 
I.     The  notice  of  appeal  was  filed  February  23,  1868.  '***1l 

dated  February  19th,  and  the  affidavit  of  service  states 
it  was  served  February  20th,  which  was  three  days 
it  was  filed.  In  Hastings  v.  HaUecJc,  10  Cal.  31,  it  was 
hat  the  service  of  the  notice  of  appeal  should  be  made 
or  at  the  time  of  the  filing  of  the  notica  This  motion 
therefore,  be  sustained. 
)  appeal  is  therefore  dismissed. 
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On  petition  for  rehearing.     By  the  Court,  Shaftbe,  J. 

The  petition  for  a  rehearing  in  this  cause  upon  the  merit.-- 
must  be  denied;  but,  inasmuch  as  we  have  serious  doubts  as 
to  the  correctness  of  the  judgment  dismissing  the  appeal  on 
the  ground  of  alleged  defects  in  the  notice,  that  judgment  is 
vacated,  and  instead  thereof,  a  judgment  affirming  the  judg- 
ment of  the  District  Court  is  directed. 

Petition  denied  and  judgment  affirmed. 

[The  above  case  was  decided  at  the  October  term,  1863, 
by  the  late  Supreme  Court,  but  a  rehearing  was  asked,  which 
denied  by  the  present  Court —  RspoBTiiit.] 
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WAim  ov  BR10B8  IH  CRiMiifAL  Cabwm, —  If  the  defendant  la  a  criminal 
aetlon,  omlti  to  Interpose  his  objection  to  any  Irregularity  that  occurs  In  the 
drawing  and  Impannellng  of  a  trial  jnry  at  the  time  the  tame  occnra,  he  U 
deemed  to  have  waived  the  game,  and  ol^jectlOBfl  cannot  for  the  flrtt  time  be 
raised  on  a  motion  for  a  new  trial. 

Pioov  ov  iNSANtTT  IN  Cbiminal  Casbs. —  To  establish  a  defense  In  a  crim- 
inal action,  on  the  ground  of  Insanity,  It  must  be  clearly  proved  that  at  the 
time  of  committing  the  act  the  acensed  was  laboring  nnder  snch  a  defect  ol 
reason,  from  disease  of  the  mind,  as  not  to  know  the  natnre  or  qnallty  ol 
the  particular  act  with  which  he  stands  charged,  or  If  he  did  know  Iti 
natore  and  qnallty,  that  he  did  not  know  It  was  wrong. 

Bam  —  BuBinnr  ov  Pboov  of. —  In  a  criminal  case.  If  the  defendant  rellei 
upon  Insanity  as  a  defense,  proof  beyond  a  reasonable  donbt  la  not  required, 
but  the  burden  of  proof  Is  cast  upon  him,  and  his  Insanity  must  be  estab- 
lished by  such  a  preponderance  of  evidence  that.  If  the  single  Issue  of  the 
sanity  or  Insanity  of  the  defendant  was  submitted  to  the  jury  In  a  cItII  case 
they  would  find  that  he  was  insane. 

Appeal  from  the  District  Court,  Eleventh  Judicial  Districi 
El  Dorado  County. 

The  f  aots  are  stated  in  the  opinion  of  the  Court 

O^arge  O.  Blanchard,  for  Appellant 

In  oriininal  eaaee  espedally,  the  Oourta  will  nerer  dBrm  x 
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it  where  any  error  has  oecmrred  on  the  trial,  for  every 
presumed  to  be  injurious  to  the  prisoner,  and  he  is 
to  a  reversal  if  such  error  exists;  he  has  a  oonstitu- 
rivilege  to  stand  upon  his  strict  legal  rights;  his  trial 
poceed  upon  legal  principles,  •  and  strictly  so.  This 
[>f  the  law  has  been  affirmed  by  this  Court  in  the  case 
People  V.  Williams,  18  CaL  187.  The  instruction  of 
rt  below  is  in  derogation  of  and  the  converse  of  the  doe- 
d  law  laid  down  by  this  Court  in  the  ease  of  The  Peo- 
^yers,  20  Cal.  618.  Mr.  Justice  Norton,  delivering  the 
of  the  Court,  somewhat  modified  the  doctrine  before 
tied  concerning  burden  of  proof,  prima  facie  case,  and 
n  criminal  cases,  where  insanity  is  the  defense. 
)  it  is  true  that  the  presumption  of  law  is  in  favor  of 
ye^  when  that  presumption  is  fully  rebutted,  the  pre- 
n  in  favor  of  innocence  would  acquit;  for,  in  regard 
substantive  fact,  upon  the  eodstence  of  which  a  case 
le  evidence  establishing  such  fact  being  exactly  equal 
int  and  quality  to  the  evidence  disproving  the  same 
aw  or  logic,  the  fact  is  disprovei  This  reasoning  may 
be  adverse  to  the  position  assumed  for  defendant,  and  ^  ^1 

>mey-General  may  say  you  assert  that  the  defendant  is 
and  unless  yon  can  bring  more  proof  to  establish  that 
ion  than  I  can  to  disprove  it,  his  sanity  is  established.  ^  «Mr 

ght  be  true  did  not  the  defendant  occupy  a  position  in 
I  where  the  preponderance  must  be  against  him,  and  in 
3  all  reasonable  doubts  are  in  his  favor.  Therefore  the 
of  the  Court  below  that  the  defendant  must  make  his 
'  appear  beyond  any  reasonable  doubt,  reverses  the  rule  , 

and  compels  him  to  establish  his  defense  and  innocence  if 

a  reasonable  doubt     The  jury  under  this  chaise  could 
[ieved  the  defendant  insane  by  preponderating  evidence, 
have  entertained  a  reasonable  doubt  of  the  fact,  and 
lelled  under  the  charge  to  convict     A  case  can  scarcely  '' 

eived  where  some  reasonable  doubt  might  not  arise. 
''  v&  a  tenant  in  common  of  the  mind  with  conviction, 
haps  reason. 
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In  the  case  of  The  State  v.  Marler,  2  Alabama,  48,  the  Coi 

say,  the  humanity  of  our  law  requires  that  the  guilt  of  i 

accused  should  be  fully  proved.     The  jury  must  be  satisf 

beyond  a  reasonable  doubt  of  his  guilt  or  he  must  be  acquitt 

The  guilt  or  innocence  of  the  defendant  depends  upon  '. 

i%  sanity  or  insanity;  if  insane,  he  is  innocent,  and  a  reasonal 

*  doubt  of  this  in  the  minds  of  the  jury  gives  to  the  defendi 

the  preponderance.     Doubts  are  never  intended  to  favor  ga 

The  above  charge  misled  the  jury,  -was  erroneous,  against  Ifi 

J  and  therefore  entitles  defendant  to  a  new  triaL 

•<•  J.  0.  McCulhugK  Attorney-General,  for  Respondent. 

I  The  law  is:  if  the  evidence  of  the  prosecution  leaves 

^  doubt  any  one  fact  necessary  to  show  defendant's  guilt,  1 

defendant  is  entitled  to  that  doubt  and  an  acquittal.     B 
]  when  defendant  is  shown,  beyond  a  reasonable  doubt,  to  hj 

committed  the  act  charged,  and  defendant  sets  up  in  defei 
a  separate  independent  fact  to  exculpate  himself,  he  mi 
prove  that  fact  beyond  a  reasonable  doubt.  Each,  in  sv 
case,  is  held  to  the  same  measure  of  proof. 

Every  man  is  presumed  to  be  sane.     If  defendant  sets 

ithe  distinct  fact  of  insanity,  he  must  prove  it,  and  prove 
beyond  a  reasonable  doubt.     In  this  case  the  State  proved  t 
fact  of  homicide  beyond  doubt;  defendant  pleaded  insani 
^  ^1  and  he  is  bound  to  prove  it  beyond  reasonable  doubt     Tl 

is  the  charge  of  the  Court,  and  is  the  better  opinion.     (1  Whi 
^  Cr.  Law,  §§  55,  Yll;  1  Bennett  &  Heard's  Leading  Cri 

)  Cases,  111.)     And  this  is  the  rule  in  England  and  the  Cirei 

Courts  of  the  United  States,  and,  it  seems,  in  all  the  Sta^ 
that  have  passed  on  the  question^  except  New  York  and  M; 
sachusetts.  And,  though  the  Massachusetts  Editors  of  t 
Leading  Criminal  Cases  (Messrs.  Bennett  &  Heard)  indi 
upon  theory  to  an  opinion  contrary  to  the  rule  established 
the  great  preponderance  of  authority,  their  suggestions  ha 
been  disapproved  by  this  Court,  and  the  true  rule  affirms 
{People  V.  Myers,  20  CaL  618.) 
A  man  need  not  possess  a  ^^  sound  mind,"  in  order  to  lend 
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d  to  pucishment  There  are  many  cades  of  ttnsonnd- 
ind  that  do  not  exempt  from  punishment — as  intoxi- 
L  deprivation   of  understanding   shown   to  exist   in 

to  some  other  act  than  the  one  inquired  about — ^in 
'dSy  the  defendant  might  be  of  unsound  mind  upon 
er  subject  except  the  one  that  instigated  the  murder; 
dant  might  bare  been  acting  under  a  delusion  at  the 
le  homicide  that  deceased  intended  to  steal  from  him^ 
18  far,  not  of  "  sound  mind,")  and  still  the  law  holds 
y  of  murder  —  and  so  of  numberless  deltlsiond  nien- 
the  books. 

)urt  has  only  to  refer  to  the  different  heads  of  ^*  men- 
ndneas  **  in  the  authorities  and  text  books,  to  notice 
7  classes  of  "  unsoundness  "  do  not  relieve  from  pun- 

( Whar.  &  Stille's  Medical  Juri^prudenoe,  6-60.) 

Court,  Bhodssj  J. 

afendant  was  indicted  for  the  murder  of  one  Deady, 
convicted  of  murder  in  the  first  degree,  in  the  Die* 
rt  of  El  Dorado  County.  The  defendant  moved  for 
ial  and  in  arrest  of  judgment,  both  of  which  motions 
rruled,  and  Judgment  having  been  rendered  upon  the 
be  defendant  appeals. 

'  the  errors  assigned  by  the  defendant  is  the  illegality 
tanner  of  impanneling  the  trial  jury;  and  torshow 
;ality  he  relies  wholly  upon  the  affidavit  of  the  Clerk 
district  Court,  which  states  that  after  the  regularly 
d  jury  had  been  exhausted  without  completing  the 

Court  ordered  ten  special  jurors  to  be  summoned, 
ry  was  completed  by  calling  the  special  jurors  from 
pdthout  having  their  names  written  upon  the  ballots 
n  from  a  box.    The  affidavit  was  filed  at  the  time  of 

motions  for  a  new  trial  and  in  arrest  of  judgment 
mient  in  the  record,  however,  respeeting  the  impan- 

the  jury  is  aei  follows :  "  This  cause  coming  on  far 
following  named  citisent!  were  duly  accepted,  impan- 
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neledy  and  sworn  as  the  jury  to  try  the  cause,  to  wit.**    Ai 
following  this,  are  the  names  of  twelve  jurors. 

It  does  not  appear  from  the  record  of  the  proceedings,  n 
from  the  statement  on  appeal,  that  any  irr^ularity  occurr 
in  drawing  or  impanneling  the  jury,  nor  does  it  appear  thei 
from,  or  from  said  affidavit,  that  the  defendant,  at  the  tin 
pointed  out  any  irregularity,  or  objected  to  any  of  the  pi 
ceedingB  in  drawing  or  impaimeling  the  jury. 

The  defendant  is  entitled  to  have  all  the  formalities  ohaem 
that  are  prescribed  by  law  for  the  summoning,  drawing,  ai 
impanneling  of  the  jury,  and  if  any  omission  or  irr^nlari 
in  that  respect  occurs,  he  is  entitled  to  have  the  same  cc 
rected,  and  if  not  so  corrected  upon  its  being  pointed  out  1 
the  defendant,  it  is  error;  but  as  most  of  those  proceedin 
are  merely  formal,  and  do  not  affect  the  substantial  rights 
the  defendant,  if  he  omits  at  the  proper  time  to  interpose  l 
objections  to  any  irregularity,  he  is  deemed  to  have  waiv 
them.  They  cannot  be  raised  for  the  first  time  on  a  motii 
for  a  new  triaL  He  will  not  be  permitted  to  take  the  chanc 
of  a  trial  before  a  jury  that  he  knows  has  not  been  impa 
neled  in  strict  conformity  to  law,  and,  after  an  adverse  verdii 
to  move  to  set  it  aside  on  account  of  an  irregularity  that  1 
can  fairly  be  deemed  to  have  assented  to.  This  doctrine  h 
been  announced  by  this  Court  both  in  respect  to  grand  ai 
trial  jurors.  (People  v.  Roberts,  6  Cal.  215 ;  People  v.  Chw 
La,  17  Cal.  321;  PeQplev.  Romero,  18  Cal.  89.) 

Second  —  The  defendant  also  assigned  as  error  the  refusal 
the  Court  to  give  the  instructions  asked  for  by  him;  but  1 
urges  the  point  only  in  regard  to  the  following  instructioi 
"  The  possession  of  a  sound  mvnd  by  the  defendant  at  the  tin 
of  the  homicide,  is  requisite  to  constitute  murder  or  any  oth 
crime.''    This  proposition  is  clearly  not  law.     A  man's  mil 
may  be  unsound  in  many  respects — ^indeed,  he  may  be  a  moD 
maniac  upon  any  given  subject  —  and  yet  his  mind  may 
sound  in  all  other  respects.    Such  a  man,  though  quite  capal 
of  judging  between  right  and  wrong  in  regard  to  an  act 
the  nature  of  that  of  which  he  may  be  accused,  cannot  be  sa 
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)88e6sed  of  a  sound  mind,  yet  he  would  be  held  responsible 
ccMxiinissioai  of  a  criminal  act,  except  in  a  case  where  his 
r  nnsoTindness  or  monomania  was  involved, 
instruction  is  too  broad  and  general  in  its  terms,  and 
be  satisfied  by  evidence  of  slight  unsoundness  in  respect 
ers  that  had  not  even  a  remote  connection  with  the  subject 
of  the  prosecution. 

unsoundness  of  mind,  or  insanity,  that  will  constitute 
Lse  in  a  criminal  action  is  VTell  described  by  Tindal,  C.  J., 
^er  to  questions  propounded  by  the  House  of  Lords  to 
dges  (cited  in  Boscoe's  Cr.  Ev.  953.)  He  says,  ''that 
blish  a  defense  on  the  ground  of  insanity,  it  must  be 
proved  thaty  at  the  time  of  committing  the  act,  the  party 
I  was  laboring  under  such  a  defect  of  reason,  from  disease  iImmSK  1 1 

mind,  as  not  to  know  the  nature  or  qwdity  of  %e  act,  'm;|(M 

3  did  know  it,  that  he  did  not  know  he  was  doing  what  llS^ 

proper  to  remark  here,  that  although  we  have  followed 
insel  of  both  parties  in  treating  the  above  instruction 
Lsed,  and  have,  for  the  reason  that  they  so  treated  it, 
it  under  consideration,  there  is  nothing  in  the  record 
g  that  it  was  refused,  except  tie  marginal  notes  of  the  ^ 

>n  the  transcript    The  defendant's  instructions  are  not  |H; 

1  and  signed  by  the  Judge  as  refused,  and  at  the  end  of  a  ^^< 

)i  seventeen  unnumbered  instructions,  which  are  denom- 
"  defendant's  instructions  given,"  are  the  words,  "re- 
and  excepted  to  by  the  defendant,"  and  those  words, 

had  been  signed  bj  the  Judge,  would  be  construed  as  *  **J| 

ig  only  to  the  last  instruction.  «{? 

defendant  also  assigns  for  error,  the  giving  of  the  fol-  W 

instruction  by  the  Court:  "  This  defendant  is  presumed 
ane  until  the  contrary  is  shown,  and  a  doubt  upon  this 
n  alone  should  not  acquit,  for  insanity  is  an  affirmative 
ition,  and  should  be  made  to  appear  beyond  any  reason-^  ' 

vbt 

re  can  be  no  question,  tiiat  in  a  criminal  case,  if  the 
snt  relies  upon  insanity  for  his  defense,  the  burden  of 
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proof  is  east  upon  him,  and  that  the  allegation  of  insanity 
ail  affirmative  proposition  which  must  be  fuUy  and  clea 
proved  in  order  to  rebut  the  presumption  of  his  sanity;  1 
the  only  question  of  difficulty  arising  upon  the  instruct: 
respects  the  amount  of  proof  required  to  rebut  the  presuii 
tion. 

The  amount  of  proof  required  is  neither  increased  nor  dim 
iAed,  bcScause'  the  evidence  for  the  prosecution  first  raised 
question  of  the  defendants  sanity,  and,  indeed,  a  part  of 
whole  proof  of  the  defendant's  insanity  may  result  from  ' 
evidence  offered  by  Hie  prosecution. 

It  may  be  laid  down  as  a  general  rule  that  preponderat; 
proof  is  sufficient  to  establish  a  fact  in  the  defendant's  f av 
This  was  so  held  in  People  v.  Milgate,  6  CaL  129 ;  also  in  Peo 
V.  Stonecifer,  6  CaL  410. 

In  cases  where  insanity  was  set  up  as  a  defense,  the  dc 
sions  have  not  been  as  uniform  as  in  respect  to  other  jnatt 
of  defense. 

'  Mansfield,  Chief  Justice,  in  Billingham's  case,  1  Collini 
on  Lunacy,  636,  says:  "  To  support  such  a  defense,  (insanit; 
it  ought  to  be  proved  by  the  most  distinct  and  unquestiona 
evidence  that  the  person  was  incapable  of  judging  betw< 
right  and  wrong ;  that  it  must  be  proved  beyond  all  doubt  ti 
at  the  time  he  conmiitted  the  act  he  did  not  consider  that  m 
der  was  a  crime  against  the  laws  of  God  and  nature,  and  t] 
there  was  no  other  proof  of  insanity  which  would  excuse  mnri 
or  any  other  crime." 

In  another  case  it  was  held  **  that  the  defense  of  insanity  m 
be  clearly  made  out;"  and  in  a  still  later  case  it  is  said  t] 
"  every  man  is  presumed  to  be  sane,  etc,  until  the  contrary 
proved  to  their  entire  satisfaction." 

Mr.  Justice  Norton,  in  delivering  the  opinion  of  the  Co 
in  flie  case  of  The  People  v.  Myers,  20  CaL  618,  says :    "If 
burden  of  proving  the  existence  of  insanity  rests  upon  the 
cused,  it  follows  that  this  fact  must  be  satisfactorily  establish 
and  that  is  by  a  preponderance  of  proof." 

In  cases  where  the  homicide  is  clearly  established  agai 
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16  defendant,  the  only  object  in  proving  his  insanity  is  to 
Bgative  the  malicious  intent  of  the  defendant,  presumed  by 
^w,  from  the  act  of  killing;  and  if  it  is  proved  that  th^ 
^fendant  was  insane  at  the  time  of  the  commission  of  the 
'^y  that  presumption  is  rebutted, 

Insanity,  then,  being  a  fact  to  be  proved  by  the  defendant,  it 
^t  he  established  by  evidence  in  the  case  with  the  same 
^Tiess  and  certainty  as  any  other  fact  alleged  by  the  defend- 
in  his  defense;  tJiat  is  to  say,  the  proof  must  be  such  ih 
ii^t,  that  if  the  single  issue  of  the  sanity  or  insanity  of  the 
ndant  should  be  subndtted  to  the  jury  in  a  civil  pase,  they 
td  find  that  he  was  insane.     (People  y.  McCann,  16  N.  Y. 

b^  instruction  being  erroneous,  the  judgment  must  be  ro 
^cl,  and  it  is  ordered  that  the  eauae  be  renaanded  for  a  new 


^:^qn>£B80N,  C.  J.,  having  been  of  coimsel  for  the  people  in 
^^ourt  below,  did  not  sit  in  the  case. 
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-^C  COOK  V.  PABLO  DE  LA  QUEERA,  FRAWOISCO 
^E  LA  GUERRA,  MIGUEL  DE  LA  GUERRA,  AN- 
t^ONIO  Ma.  DE  LA  GUERRA,  aud  CASPAR  ORENA. 

^^RSB  —  Omca  ov. —  A  atatcmeDt  of  facta  In  a  denarrer  la  not  aAtifs- 
^>»la.  Tbe  •nfj  oflea  of  a  dcmnrrtr  ti  to  raSle  ^aaaaa  oC  law  11900  t&e  facts 
^:^tea  In  tHa  pleadinc  demarrad  to. 

"^^Gi  —  DapSNaa  Aoainbt. —  It  la  bo  dcfenia.  In  an  action  to  foreclose 
^  mortgage  apon  real  eatate,  thait  It  waa  eateciited  hj  the  beira  after  tb« 
"^"^ath  of  their  father,  from  whom  they  Inherited  the  property,  and  tii|rl  .tlie 
deceased  left  debta  which  remain  unpaid,  and  that  the  eatate  la  being  admin- 
latered  npon  In  the  Probate  Conrt. 

V  Xbial  on  OaouND  of  Suapaiaa. —  A  new  trial  will  not  be  granted  on  a 
aho#lnf,  alone,  of  aarpriee,  which  orOmary  pmdence  canld  nat  have  fldarded 
againat,  bat  It  moat  alaa  be  aia^f  ta  appear  that  the  maying  party  .baa,fi 
valid  defepae  to  aome  material  |>art  of  t|ie  plaintlfTa  caoae  of  actlop,  (|nd 
that  on, the  new  trial  the  result  may  be  different  from  that  on  the  first  trial. 
noAoa  Bt  Hmaa -^  FoaicuMuaa  0V/-<-flie  foreeloanra  of  a  nofttgage.  «ie- 
cttted  by  tht  baira^aC  »ha  daaeased<,npon  propettr  Inherited  froax  tryn.  ^op» 
not  dlTaat  ar  lajarloaaly  affect  the  rlghta  of  the  cred|tora  of  the  deceased  ; 
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but  the  pnrchaaer  at  the  fbreeloanie  aala  wtll  hold  the  properly,  ■rtjiitl 
the  proceedings  in  the  Probate  Court,  for  the  settlement  of  the  eatata  of 
deceased. 
ViNDiNO  OF  Facts  —  Bzceftion  to. —  A  Judgment,  rendered  in  an  actloB  ti 
bj  the  Court,  without  a  Jnry,  after  the  first  day  of  J0I7,  1861,  wHI  boI 
reversed  for  want  of  a  finding  of  the  facts,  unless  ezceptioBS  ba  aads  In 
Court  below  to  the  want  of  a  finding. 

Appeai.  from  the  District  Court^  Eirst  Judicial  Diotri 
Lob  Angeles  Ciounty. 


Josfi  de  la  Guerra  j  ISToriega,  the  father  of  the  defendaxi 

\mm  the  De  la  Gnerras,  died  in  Eebraary^  1858^  and  by  hia  1 

15^  will  and  testament  devised  the  mortgaged  premises  to  m 

^  ^  I  defendants,  and  made  the  defendants  Pablo  and  Erancisco,  ] 

I  sole  executors.     The  will  was  admitted  to  probate^  and  1 

executors  entered  on  the  discharge  of  their  trust 

The  devisees,  on  the  29th  day  of  May,  1861,  ezecnted  i 
note  and  mortgage  upon  which  this  action  was  brought 
The  other  facts  are  stated  in  the  opinion  of  the  Court 


Howard  and  Sepuheda,  and  Coffroth  A  SpauUUng,  for  App 
lants. 

Charles  B.  Huse,  for  Bespondent 

Surprise,  alone,  is  no  ground  for  a  new  tiiaL  It  thonid 
such  surprise  as  ordinary  prudence  could  not  have  guard 
against  (Wood's  Dig.  192,  §  198;  Patterson  v.  Ely,  19  C 
28;  Haight  y.  Oreen,  19  CaL  113;  Mulholland  ▼.  Heynenu 
19  Cal.  605 ;  MaUiom  v.  Hyde,  3  E.  D.  Smith,  177;  Pouter 
Colyer,  2  E.  D.  Smith,  126;  Babcock  ▼•  Brown,  2  Verma 
860.) 

.  By  the  Oourt,  Bhodbs,  J. 

The  complaint  in  this  case  is  in  the  usual  form  of  eo 
plaints  for  the  foreclosure  of  mortgages  of  real  estates  i 
of  the  defendants  except  Orena  demurred  to  the  complaint 
the  grounds  that  there  is  a  defect  of  the  parties  defendan 
and  that  the  complaint  does  not  state  facts  tuffident  to  cc 
•titute  a  cause  of  action* 
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es  not  appear  upon  the  face. of  the  complaint  that 

a  defect  of  parties,  but  the  defendants,  in  order  to 
le  defect  apparent,  allege  as  facts  that  the  mortgaged 
}  are  a  portion  of  the  estate  of  Jose  de  la  Guerra  j 
f  and  that  the  estate  is  unsettled,  and  that  for  that  rea- 

creditors,  claimants,  and  legatees  of  the  estate  are 
J  parties  to  the  action, 
node  of  pleading  is  inadmissable  under  any  system,  for 

the  office  of  a  demurrer  to  state  facts,  but  to  raise  an 
law  upon  the  facts  stated  in  the  pleading  demurred  to. 
econd  groimd  is  not  well  taken,  for  the  complaint  does 
[  the  facts  that  are  necessary  in  a  complaint  to  f ore- 
nortgage. 

lefendant  Orena  filed  a  separate  answer,  and  Pablo, 
30,  Miguel,  and  Antonia  Ma.  de  la  Guerra,  filed  a  joint 

in  which  they  set  up  substantially  the  same  defense, 
3  that  the  mortgaged  premises  belong  to  the  estate  of 
la  Guerra  y  Noriega,  deceased,  which  remains  in  the 

Court  unsettled,  and  that  the  creditors  and  legatees 
deceased  are  unpaid,  and  that  Orena,  on  the  16th  of 
,  1861,  (which  was  subsequent  to  the  mortgage,)  pur- 
of  the  other  defendants,  who  are  the  sons  of  said 
I,  all  their  right,  title,  and  interest  in  and  to  the  estate 

deoeased;  but  they  do  not  deny  the  execution  or  de- 
f  the  promissory  notes  by  the  De  la  Guerras  to  the 
-,  nor  that  the  amount  allied  in  the  complaint  is  due 
lem  to  plaintiflF,  nor  that  they  executed  and  deliv- 
5  mortgage  to  secure  the  payment  of  the  notes.  Upon 
ring,  the  Court  rendered  a  decree  of  foreclosure  and 
the  mortgaged  premises,  and  a  personal  decree  against 
la  Guerras  for  the  deficiency  that  might  remain  after 
ion  o£  the  proceeds  of  sale  to  the  payment  of  the 
;e,  debt,  and  costs. 

le  day  following  the  entry  of  the  decree,  all  the  def end- 
lept  Orena  moved  for  a  new  trial  on  the  ground  of  sur- 
The  motion  was  heard  upon  the  affidavits  of  the  attor- 

the  parties,  and  was  overruled.    Pablo  de  la  Guerra 
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I8^^ap  Cook  ^«  ^ablo  de  la  Guerra  et  al^. 

states  that  be  was  tli^  attorney  of  all  the  defendants  exc 
Orena;  that  on  the  9th  day  of  November,  1863,  he  recei 
notic^  that  the  case  wo^ld  be  brought  on  to  trial  on  the  1 
of  the  same  month;  that  on  the  13th  of  November  he  wi 
from  Santa  Barbara  to  Ygnacio  Sepulveda,  an  attorney  at  '. 
at  Los  Angeles,  where  the  cause  was  tried,  to  appear  for  1 
and  procure  a  postponement  of  the  trial;  that  Sepulveda 
not  receive  the  letter  until  seven  o'clock  p.  m.  of  the  17th 
November — the  decree  having  been  rendered  on  that  i 
before  the  receipt  of  the  letter. 
**  The  defendants  fail  to  state  what  were  the  grounds  fo 

l^  continuance  of  the  pause,  and  do  not  allege  that  they  had  f 

other  or  further  defense  to  the  action  than  they  have  set  up 

»  "^  their; answers;  but  if  they  had  stated  in  their  affidavits  a  g 

I  and  meritorious  defense,  this  Court  would  not  reverse 

-^  acticm  of  the  court  below,  in  refusing  to  grant  a  new  tr 

"   ^  unless  there  was  a  gross  abuse  of  discretion. 

It  does  not;  clearly  appear  that  the  suj-prise  was  su^  t 
ordinary  prudence  on  the  part  of  the  parties  or  their  at 
neys  could  i^ot  have  guarded  against  it  It  requires,  howei 
something  more  Aan  a  showiQg  of  surpriae  which  ordin 
prudence  could  not  have, guarded  agaiqst.     The  Court  ^ 

'^  not  set  asjde  a  decree  and  grant  a  new  trial,  on  behalf  o 

^"  defendant^  merely  for  the  purpose  of  going  through  the  i 

.  form  of  a  trial  in  the  pvesmce  of  the  defendant  or  his  at 
ney,  but  it  must  be  made  to  appear  that  on  the  new  trial 
result  may  be  different  from  that  on  the  first  trial;  in  ot 
words,  the  defendant  must  disclose  a  valid  defense  to  ac 
material  part  of  the  plaintiff's  cause  of  action. 

The  defendants  have  failed  to  disclose  any  defense  othei 
better  than  that  set  up  in  their  answers.  If  the  defends 
had  appeared  and  proved  on  the  trial  M  the  affirmative  i 
gations  contained  in  their  answers,  it  would  not  have  chaH; 
the  result  of  the  action.  As  already  stated,  the  answers 
not  4eny  any  material  allegatipi^  in  the  complaint,  bat  i 
upontl^  fact  that  the  mortgaged  property  formed  a  port 
of  tb9  unsettled  .eptat^  pf.tb^.dep^^d  father  of  the  defc 


^e  la  Oilem;  whidi  iB  mibject  to  Ae  payment  of  cer- 
bts  and  legaciea.  Those  matters  could  not  be  litigated 
action. 

decree  e^qw-essly  eaves  tlie  rights  and  liens  of  the  exec- 
ftf  said  estate;  but  even  if  that  reservation  had  not 
lade,  the  foreclosure  of  a  n^ort^age  executed  by  the 
r  devisees  of  the  deceased  could  not  divest  or  injuri- 
iffect  the  prior  rights  of  the  creditors  or  legatees  of 
9ceased«  The  purchaser  at  the  foreclosure  sale  will 
\  no  greater  or  higher  ri^t  in  the  mortgaged  prem- 
m  the  mortgagors  held,  alid  the  property  in  his  hands 

subject  to  the  orders  and  proceedings  of  the  Probate 
as  fiJly  in  all  respects  as  if  the  mortgage  hnd  not  been 
sed. 

last  error  assigned  by  the  defendants  is  that  the  Court 
to  find  a  separate  finding  of  the  facts  and  oondumons 
It  is  provided  hj  section  two  of  "An  Act  to  regu- 
peals  in  this  State/'  approved  May  20,  1861,  that  no 
mt  shall  be  reversed  for  the  want  of  a  finding  nnlesa 
ons  be  made  therefor  in  the  Court  below.  Ko  excep- 
nere  tfiken  to  the  want  of  a  finding,  therefore  the  Court 
[isregard  the  alleged  error^  and  cannot  by  reason  of  it 

the  judgment 
judgment  is  affimed. 
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EX  PAUTE  GREGORY  YALE. 

mo«  T  Oovi;mu<ffi9N  of. —  Tbt  terms  *'offlec.**  and  "pnhUt  tnut** 
■ed  la  section  tbree.  Article  XI,  In  the  Cbnstltntlon  of  tbla  f^titte,  ha^ 
loo  only  to  raeh  dntles  and  reiponilblllttoe  as  are  of  a  public  natani 
r  AT  Ij4W.— An  attorney  ff  lnw  If;  not  an  offlcwv  nof  doei  h«  bold 
*  office*'  or  ''public  trust,**  in  the  constltotlonal  sense  of  those  term*. 
Bdbjkct  to  LnoisiATrm  Coktiol. —  The  manner,  tenns.  sad  condl^ 
»  of  an  attorney's  admission  to  pvaetlee,  and  td  him  contlDnEtij?  In  pttc* 
as  well  as  his  powers,  duties,  and  f  rlTllei|ef^  are  rvabject  to  leglslatlre 
rol.  the  fai^e  >as  jm  9l^v  .profession  pr  bnalness  that  is  created  or 
lated  by  staiiife. 

Oa"^  «Fi«-^TIte,,l4gUUtV*'ii[W  li^wfqli;^^  reanlre,^  &»  a  nndltlau  pr«- 
Qt  to  an  attorney's  admission  to  practice*  cr  his  contlaaauee  In  i»ractic«v 
DU  XXIV.— 16 


9 
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th«  taUBc  of  tk»  Mth  prMeribed  In  tht  Aet  oC  April  SBtk,  1868,  entitM 
'*Ab  Act  to  «sd«do  txaltora  and  alien  entmlea  firam  the  Gonrtn  e<  Justice 
In  dfU  caaee.**    {Oohm  t.  WHaftt,  22  Cat  298,  affirmed.) 


The  facts  are  stated  in  the  opinion  of  the  Court 

By  the  Com%  Ehodbs,  J. 

Ghnegoiy  Yale,  the  attorney  for  the  appellants  in  the  eaae  of 
Lent  V.  MarriU  et  ah,  now  pending  in  this  Court,  filed  a  moti<m 
in  writing  to  submit  the  said  case  to  the  Court  on  the  briefs 
on  file,  which  motion  is  as  follows; 

'^Jjent  V.  Morrill  et  ai. —  Supbbmx  Court,  January  Term, 
1864. —  Gregory  Yale,  an  attorney  of  this  Court,  having  been 
admitted  as  an  attorney  and  counsellor  of  this  Court  since  its 
organization  under  the  Constitution  of  the  State,  and  having 
taken  the  oath  to  support  the  Constitution  of  the  United  States 
and  of  the  State  of  California,  and  otherwise  conformed  to  the 
rules  of  this  Court  as  an  attorney,  now  moves  the  Court  to  sub- 
mit the  case  to  the  Court  on  the  briefs  on  Sle,  by  consent  of 
the  attorney  for  the  respondent 

'^Obbgobt  Yai.b^  for  Appellants. 

'^  Sacramento,  February  11,  1864.*^ 

Whereupon,  John  F.  Swift,  one  of  ^e  attorneys  for  the 
respondent,  made  and  filed  his  objection  in  writing  to  the 
appearance  of  said  Gregory  Yale  as  an  attorn^  at  law,  which 
objection  is  as  follows: 

^^  Gregory  Yale,  not  having  taken  the  oath  prescribed  by 
the  Aa4  of  the  Legislature,  approved  April  26,  1863,  entitled 
^  An  Act  to  exclude  traitors  and  alien  enemies  from  the  Courts 
of  justice  in  civil  cases,'  as  an  attomqr  has  no  right  to  appear 
in  the  above  entitled  cause^  for  the  purpose  of  said  motion, 
and  I  object  to  his  appearance  in  the  capacity  of  attorney 
until  he  takes  the  said  oath. 

"  JoHH  F.  Swnrr,  for  Bespondent'' 

Tale  appeared  in  pexaon,  and  having  admitted  he  had  not 
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taken  the  oath  prescribed  by  said  Act  of  the  Legislature  to  be 
taken  by  attorneys  at  law,  contended  that  the  Act  referred  to  in 
the  objection  interposed  by  Swift  was  unconstitutional,  and, 
therefore,  void. 

The  questions  arising  upon  this  proceeding  were  fully  argued, 
both  orally  and  in  briefs,  before  the  Supreme  Court  in  the  ease 
of  Cohen  v.  Wright,  22  Oal.  298,  and  though  a  very  elaborate 
opinion  was  rendered  by  Mr.  Justice  Crocker,  whic^  was  ooor 
curred  in  upon  the  most  material  points  by  Mr.  Justice  ITorton, 
it  was  considered  proper  to  permit  the  questions  to  be  again 
argued  upon  the  motion  and  objection  in  writing,  as  there  was 
no  record  in  this  Court  of  the  motion  or  proceeding  upon 
which  the  opinion  in  the  case  of  Oohen  v.  Wright  was  ren- 
dered. 

No  brief  has  been  filed  by  Qregory  Tale,  or  by  the  Attorney- 
General,  who  appeared  in  support  of  the  objection  of  Swift, 
and  it  is  not  deemed  necessary  to  discuss  in  detail  the  several 
propositions  urged  in  argument,  but  it  will  be  sufficient  to 
announce  the  conclusions  of  the  Court  upon  those  proposi- 
tions that  are  decisive  of.  the  question  as  to  the  constitution- 
ality of  the  Act  referred  to,  so  far  as  the  same  rdates  to  attor- 
neys at  law. 

The  term  ** office''  and  "public  trust,"  as  used  in  section  3, 
Article  XI,  of  the  State  Constitution,  are  nearly  synonymous 
—  at  least  the  term  "  public  trust "  is  included  in  the  more  com- 
prehensive term  "office.'*  Those  duties  and  responsibilities  of 
a  public  character  that  are  temporarily  or  specially  devolved 
upon  persons,  may  be  more  appropriately  denominated  public 
trusts  tiban  office;  yet  the  persons  dischai^ng  such  duties  or 
assuming  those  responsibilities  are  officers.  The  form  of  the 
oath  prescribed  by  the  Constitution,  as  the  only  oath  to  be  talwn 
by  officers  and  persons  executing  public  trusts,  the  last  part  of 
which  is:  " That  I  will  faithfully  discharge  the  duties  of  the 
office  of according  to  the  best  of  my  ability,"  dearly  indi- 
cates, that  the  person  who  executes  a  public  trust,  was  deemed 
hy  the  Constitution  to  be  an  officer. 

The  terms  ^office,''  '^office  and  piiblie  trm^''  m  employed 
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in  the  Constitutioz^  hscwe  relatiaa  only  to  those  persons  and 
duties  that  are  of  a  public  nature.  This  subject  was  ably  con- 
sidered by  the  Supr^ne  Court  of  New  York,  (in  the  matter  of 
oaths  to  be  taken  by  attorneys  and  counsellors,  20  John.  492,) 
in  which  a  question  arose  whether  the  Act  to  suppress  duelling, 
passed  in  1816,  had  been  repealed  by  the  Constitution  adopted 
in  1821.  The  oath  required  by  that  Constituticm  was  in  every 
essential  particular  the  same  as  that  in  ours,  and  was  prescribed 
for  the  same  class  of  officers.  The  Act  to  suppress  duelling  re- 
quired every  officer,  (with  certain  exceptions,)  and  every  person 
who  should  be  admitted  as  a  counsellor,  attorney,  or  solicitor,  to 
take  the  oath  that  he  had  not  been  engaged  in  a  duel,  etc,  Mr. 
Justice  Piatt,  in  that  cas^  sayjs:  f*  The  point  is  simply  whether 
an  attorney  or  counsellor  holds  an  office  or  public  trust,  in  the 
sense  of  the  Constitution.  *  *  *  In  my  judgment,  an  attorney 
or  counsellor  does  not  hold  an  office,  but  exercises  a  privilege  or 
franchise.  As  attorneys  or  counsellors  they  perform  no  duties 
on  behalf  of  the  Government — £bey  execute  no  public 
trust^' 

An  officer,  as  defined  by  Webster,  is  ^'a  person  commissioned 
to  perform  any  public  duty."  An  attorney  at  law  is  not  snch  an 
officer ;  and,  in  our  opinion,  he  is  not  an  officer  in  the  constita- 
tional  sense  of  the  term,  and  does  not  hold  a  public  trust  On 
this  point  we  fully  concur  with  JuaticeB  Crocker  and  Norton,  in 
Cohen  V.  Wright. 

The  manner,  terms,  and  oenditioss  of  their  adn)issioii  to 
practice,  and  of  their  continuing  in  practiGa,  aa  well  aa  their 
powers,  duties  and  privileges,  are  proper  fubjects  of  legislative 
control  to  the  same  extent  and  subject  to  the  same  limitations 
as  in  the  case  of  any  other  profession  or  business  that  is  created 
or  regulated  by  statute. 

It  is  held  by  this  Court  in  People  v.  Coleman,  4  CaL  46,  and 
confirmed  in  many  subsequent  oases,  that  f^^  Constitution 
of  this  State  is  not  to  be  considered  aa  a  grant  of  power,  bat 
rather  as  a  restrictiott  np^n  the  power  of  the  Legislature ;  and 
that  it  is  competent  for  the.  Legislature  to  exercise  all  powers 
not  forbidden  hj  .&»  ChMlstit«ti4Mi  of'  the.  State^  or  dalq^ated 
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to  the  General  Grovernment,  or  prohibited  by  the  Constitution 
of  the  United  States."  There  is  no  provision  of  the  Consti- 
tution directly  restrieting  the  Legislature  from  exercising  plen- 
ary control  over  the  qualifications^  admission,  oath,  or  duties  of 
attorneys  at  law,  and  in  our  opinion  no  such  restriction  arises  by 
implication ;  and  it  therefore  follows  that  the  Legislature  may 
lawfully  require,  as  a  condition  to  their  admission  to  practice, 
or  their  continuance  in  practice,  the  taking  of  the  oath  pre- 
scribed in  the  Act  under  oonaideration,  or,  at  their  pleasuve, 
may  dispense  with  all  conditions  and  oaths. 

It  is  therefore  ordered  that  the  said  objection  of  the  said 
Swift  be  sustained,  and  that  the  said  Gregory  Yale  be  not-  per- 
mitted to  practice  in  this  Court  as  an  attomqr  at  law  until  he 
shall  have  taken  and  filed  in  the  oflSce  of  the  County  Clerk  of 
the  comity  in  which  h^  resides,  the  oath  prescribed  for  attorneys 
at  law  in  the  above  mentioned  Act 


JOHN  DOEAN  AOT  WILLIAM  WILSOIT  v.  THE  CEN- 
TRAL PACIFIC  RAILROAD  COMPACT. 

CiMnAL  Pacitic  RiifiaoAS-— Bxqbt  or  Wax  or. —  The  right  of  wi^  orer  a 
■trip  of  land  two  biindr«d  feet  In  width  on  each  ilde  of  Its  road,  granted  to 
the  Central  Pacific  Railroad  Company  by  the  second  section  of  the  Act  of 
Congress,  passed  Jnly  1st  1802,  extends  ts  and  eorers  all  pnUle  lands, 
whether  mineral  or  not. 

Bams  —  Miiobbal  Lands. —  The  proTlso  to  section  8  of  said  Act,  excepting  min- 
eral lands  from  Its  operation,  refers  to  the  alternate  sections  granted  to  said 
company,  and  has  no  reference  to  the  grant  of  the  right  of  way  in  section  2. 

PvBUcLAinM  —  CoNTBOL  ov^ — The  General  Government  Is  entitled  to  the  pos- 
session of  and  all  the  beneficial  Interest  In  the  pnbllc  lands,  and  Its  grantee 
takes  the  same  subject  to  no  conditions,  except  snch  as  are  expressed  In  the 
grant 

ICiNBUL  IjAHIM  —  OccuPA2rTB  op.*^  Mere  oecnpants  o<  the  mineral  landi,  who 
hare  entered  npon  the  same  for  mining  or  other  purposes,  have  no  title  or 
right  under  which  they  can  maintain  possession,  as  against  this  United  States 
or  Its  grantee. 

Pown  or  8TA«a  otis  Public  XiSinM.— -The  fltsta  of  Oaltfomla  has  n»  power 
to  Interfere  with  the  pnbllc  lands  within  Its  limits,  or  grant  a  Uoeose  or 
permission  to  oecnpy  the  same. 

Public  Lakob  —  How  Sold. —  The  only  mahne^  In  whlcSi  the  right,  title,  or 
Interest  of  the  United  States  In  or  to  any  of  .the  pnhlle  lands  can  pass  to  or 
Test  In  any  private  person  Is  by  means  of  an  Act  of  Congress  directly  making 
the  grant,  or  authorizing  the  grant  to  be  made  In  their  behalf  by  some  per- 
son or  officer. 
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Slum  —  Pbbscbiftion  —  Adybbss  Posbissiok. —  No  title  to  the  pabllc  landli, 
whether  mineral  or  otherwise,  will  accrue  to  any  person  against  the  General 
Qovemment  by  prescription,  adyerse  possession,  or  by  estoppel  i»  pais. 

8AMa. —  No  presumption  of  a  grant  will  arise  as  against  the  United  Stfttoa, 
bat  the  leglslatire  grants,  or  the  letters  patent,  or  something  that  la  mado 
by  law  their  eqniyalent,  mnst  be  produced. 

Bights  of  Possbssob  of  Public  Lands. —  A  naked  possessor  of  public  lands 
is  deemed  in  law  the  owner  of  the  same,  until  the  General  QoTsmment,  or  a 
person  showing  title  under  it,  makes  an  entry  upon  the  same,  and  whea  this 
is  done,  the  right  or  claim  of  the  possessor  must  yield  to  the  paramount 
authority  of  the  United  States,  or  its  grantee. 

BiaRT  OF  Wat  of  CbKtsal  Pacific  Railboao  Company. —  The  grant  by  Goo- 
gress  of  the  right  of  way  over  the  public  lands  to  the  Central  Pacific  Ball- 
road  Company,  Tests  in  the  company  the  full  and  ample  right  to  enter  upon 
the  four  hundred  feet  in  width  and  use  the  same  for  railroad  purposes,  and 
a  mere  naked  possessor  cannot  prevent  such  entry,  or  recover  damacea  for 
an  injury  necessarily  done  to  his  possession  or  improvements  by  such  entty. 

Appeal  from  the  District  Court,  Sixth  Judicial  Distriot^ 
Sacramento  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

George  B.  Moore  and  /•  K.  Alexander,  for  Appellants 

We  admit  that  the  Government  is  the  owner  of  the  fee  in 
this  land,  but  we  contend  that  the  policy  of  the  United  StateB 
and  this  State  has  been,  and  is,  to  invite  and  encourage  settle- 
ments upon  the  public  domain,  and  that  such  settlers  in  good 
faith  ought  to  be  and  will  be  protected  in  their  possession  and 
improvements. 

In  1850  the  Legislature  of  this  State  passed  a  law  for  the 
better  r^ulation  of  the  mines  and  the  government  of  foreign 
miners,  giving,  by  necessary  implication,  whatever  rights  the 
State  might  have  in  the  minerals  in  the  soil,  and  the  right  to 
mine,  to  all  native  bom  or  naturalized  citizens  of  the  United 
States  who  may  wish  to  toil  in  the  gold  placers.  The  621st 
section  of  the  Practice  Act  would  seem  to  imply  the  same  ri^t 
{McClintock  v.  Boy  den,  6  Cal.  97.) 

In  the  case  Irwin  v.  Phillips,  5  CaL  146,  in  discussing  this 
subject,  this  Court  said :  *^  Courts  are  bound  to  take  notice  of 
the  political  and  social  condition  of  the  coimtiy  which  they 
judicially  rule.    In  this  State,  the  larger  part  of  the  territory 
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consists  of  mineral  lands,  nearly  the  whole  of  which  are  the 
property  of  the  public  No  right  or  intent  of  disposition  of 
these  landa  has  been  shown,  either  by  the  United  States  or  the 
State  Government;  and,  with  the  exception  of  certain  State 
regulations,  very  limits  in  their  character,  a  system  has  been 
permitted  to  grow  up  by  the  voluntary  action  and  assent  of 
the  population,  whose  free  and  tawestrained  occupation  of  the 
mineral  region  has  been  tacitly  assented  to  by  the  one  Oovem- 
ment,  and  heartily  encouraged  by  the  expressed  Ugidaiive 
policy  of  the  other." 

^^  When  we  consider  the  current  and  the  spirit  of  the  legis- 
lation of  both  Governments,  (State  and  National,)  taken  in 
connection  with  the  history  and  the  known  circumstances  of 
the  coimtry,  the  conclusion  is  irresistible  that  the  mines  are 
occupied  and  worked  with  the  dear  assent  and  encouragement 
of  both  Governments.  And  while  the  terms  of  this  license, 
and  the  relation  which  the  miner  sustains  to  the  superior  pro- 
prietor, may  not  be  expressly  laid  down,  and  the  duration  of 
the  estate  not  clearly  designated  by  any  positive  law,  and  we 
may  not,  for  these  reasons,  be  able  to  give  any  exact  definition 
of  the  precise  nature  of  the  right,  yet,  one  thing  is  well  under- 
.  stood  and  indisputable,  they  are  there  by  the  clear  license  of  both 
Qovemments^  and  have  such  a  title  as  wiU  hardly  be  divested, 
even  by  the  act  of  the  superior  proprietor/'  (Merced  Mining 
Co.  V.  Fremont,  7  Cal.  826;  Conger  v.  Weaver,  6  OteL  555.) 

No  necessity  can  arise  where  the  public  weal  is  not  involved 
that  will  justify  a  railroad  company  in  taking  the  property  oi 
private  individuals  for  its  own  use,  without  paying  a  just  and 
adequate  compensation  therefor.  The  plea  of  necessity  urged^ 
by  defendant  in  justification  of  its  acts  is  inconsistent  with  a 
claim  of  right  or  title  in  itself,  and  necessarily  admits  the  title 
and  interest  of  the  plaintifis.     (10  Conn.  23.) 

The  defendant  also  claims  the  right  to  take  and  use  this 
land  and  improvements,  under  the  Act  of  Congress  approved 
July  1st,  1862. 

By  the  second  section  of  this  Act,  it  is  provided,  "  that  the 
right  of  way  through  the  public  lands  be  and  the  same  ia 
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hereby  granted  to  said  company^  for  the  construction  of  said 
raiboad  and  telegraph  line/'  etc 

By  section  third  of  said  Act,  it  is  provided,  ^^  that  there  be 
and  there  is  hereby  granted  to  the  said  company,  for  the  pur- 
pose of  aiding  in  the  construction  of  said  railroad  and  tele- 
graph line,"  eta,  ^^  every  alternate  section  of  public  land, 
designated  by  odd  numbers,  to  the  amount  of  five  alternate 
sections  per  mile  on  each  side  of  said  road,  on  the  line  thereof, 
and  within  the  limits  of  ten  miles  on  each  side  of  said  road, 
not  sold,  reserved,  or  otherwise  disposed  of  by  the  United 
States,  and  to  which  a  pre-emption  or  homestead  claim  may 
not  have  attached  at  the  time  the  line  of  said  road  is  defi- 
nitely fixed;  provided,  thai  all  mineral  loaids  shall  he  excepted 
from  the  operations  of  this  Act/* 

This  language  seems  to  be  plain  and  explicit.  AH  the  rights 
and  privileges  granted  by  this  Act  of  Congress  to  the  railroad 
company,  so  far  as  mineral  lands  are  concerned,  axe  excepted 
and  reserved. 

If  the  law  referred  to  did  not  except  mineral  lands,  it  would 
be,  in  most' respects,  similar  to  the  Act  of  Congress  of  1852, 
giving  to  all  railroad  companies  the  right  of  way  over  public 
land  for  ten  years  from  the  date  of  its  passage.  This;  law  was 
directly  involved  and  passed  upon  by  this  Court  in  the  case  of 
the  Northern  Railroad  Co.  v.  Ootdd,  21  Cal.  259.  In  this  case, 
Mr.  Justice  Norton,  who  delivered  the  opinion  of  the  Court, 
said :  ^^  But  the  Act  of  Congress  does  not,  in  terms,  grant  4ny 
other  estate  or  right  which  pertains  to  the  United  States  as 
proprietor  of  the  public  lands.  It  was,  doubtless,  the  pur- 
pose of  the  Act  merely  to  give  a  right  to  enter  upon  the  pub- 
lic lands,  assuming  them  to  be  vacant^  The  action  was 
brought  by  the  Northern  Railroad  Company  against  the  par- 
ties in  possession,  to  compel  them  to  acknowledge  the  right 
of  the  company  to  cross  their  lands  for  railroad  purposes. 
The  Court  bdow  decided,  '  that  the  defendant  could  not  be 
deprived  of  his  right  of  property,  resulting  from  his  f>089e»> 
sion,  without  compensation,  to  be  ssoertained  as  j^ovided  by 
the  railroad  Act  of  this  State.'  *' 
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The  proposition  is  too  dear  to  be  disputed  that  the  fee 
simple  title  of  the  mineral  lands  of  this  State  is  vested  in  the 
United  States.  This  principle  has  been*  fully  recognized  by 
this  Court  in  all  its  adjudications  upon  the  various  questions 
relating  to  the  rights  of  miners  and  other  occupantg  of  the 
mineral  lands.  While  such  miner  and  occupant  is  treated  as 
between  himself  and  all  other  persons  but  the  United  States 
as  the  owner  of  the  land  and  the  mine,  yet  the  title  of  the 
National  (Government  to  the  land  and  the  mines,  and  its  ri^t 
to  dispose  of  the  same,  has  been  fuUy  recognized.  (Irwin  v. 
Phillips,  6  Cal.  146;  Tarter  v.  Spring  Creek  Co.,  5  C5aL  895; 
Hoffman  v.  Stone,  7  CaL  46 ;  Merced  Mining  Co,  v.  Fremont, 
7  Cal.  824,  827;  McKeon  r.  Bisbee,  9  Cal.  142;  Hughes  v. 
VevUn,  23  Cal  601.) 

The  Act  of  Congress  provides  that  all  persons  entering  or 
settling  upon  land  of  the  United  States,  until  duly  authorized 
by  law,  shall  forfeit  all  right  to  the  land,  and  may  be  remeved 
by  the  United  States  Marshal,  by  order  of  the  President  (2 
n.  S.  Stat  at  Large,  445.) 

Our  next  proposition  is,  that  the  superior  proprietor,  the 
Government  of  die  United  States,  has,  for  great  National  pur- 
poses, granted  the  right  of  way  to  the  defendants  over  all  the 
public  lands,  including  mineral  lands:  First — by  the  Alot  of 
Congress  of  August  4,  1852.  (10  U.  S.  Stat  at  Large,  28.) 
Second— by  the  Pacific  Railroad  Act.  (12  U.  S.  Stat  at 
Large,  491.)  By  the  Act  of  1852,  the  right  of  way  over  all 
fuhUe  lands  is  granted  to  all  railroad  companies  chartered 
within  ten  years  after  its  paasaga  The  defendants  were 
mcorporated  in  1861,  prior  to  the  Act  of  July  1,  1862^  and 
less  than  ten  years  after  the  Act  of  1852,  and  are,  therefore, 
entitled  to  the  benefits  of  this  law. 

By  section  2  of  the  Pacific  Railroad  Act,  the  right  of  way 
through  the  public  lands  is  granted  to  the  Union  Kail^road 
Company  four  himdred  feet  wide,  induding  land  for  all  neces- 
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sarj  depots^  workshops,  etc.,  and  die  TTnited  States  agree  to 
extinguish  the  Indian  title  thereto. 

By  section  9,  the  defendants  are  authorized  to  construct  a 
railroad  line  in  the  State  of  California,  "upon  the  same  terms 
and  conditions,  in  aU  respects,"  as  the  Union  Bailroad  C!om- 
pany. 

Both  of  these  Acts  contain  a  direct  and  positive  grant  from 
the  United  States,  the  owner  of  the  land,  of  the  right  of  way 
over  the  public  lands.  Under  these  Acts  the  defendants 
claim  the  right  to  enter  upon  the  premises  occupied  by  the 
plaintifFs,  for  the  purpose  of  constructing  their  railroad,  and 
that  the  possession  and  occupation  of  the  plaintiffs,  and  their 
claim  to  the  mines  thereon,  were  subordinate  and  subject  to 
these  grants  made  to  the  defendants. 

As  has  already  been  shown,  the  plaintiffs  have  no  title 
whatever  to  this  tract  of  mineral  land,  as  against  the  United 
States  and  those  claiming  under  them,  and  it  follows  that  they 
can  claim  no  damages  for  any  allied  injury  to  the  mines  or 
improvements,  or  the  trees  growing  thereon.  They  form  part 
of  the  land,  and  are  subject  to  the  same  rule  which  relates  to 
the  land  itself. 

Damages  are  allowed  under  the  Bailroad  Act  of  iMs  State 
only  to  those  having  some  Utle  to  the  lands  over  which  the 
road  runs.  Under  sections  28  and  80  of  the  Act  of  1861, 
(Stats,  of  1861,  p.  607,)  the  assessment  of  damages  is  to  those 
"having  or  holding  any  right,  title,  or  interest'*  in  or  to  the 
tract  sought  to  be  appropriated  for  railroad  purposes.  The 
claimant,  therefore,  must  have  some  estate  in  the  land  to  enti- 
tle him  to  compensation.  A  mere  oocupanoj  without  title  is 
insufficient  to  found  a  claim  for  compensation.  The  mineral 
lands  being  excepted  out  of  the  preemption  laws,  the  claim 
of  the  plaintiffs  is  a  mere  naked  possession,  without  ri^t, 
title,  or  interest,  as  against  the  United  States  and  those  claim- 
ing under  them,  and  tliey  are  not,  therefore,  entitled  to  com- 
pensation under  the  State  Bailroad  Law.  No  compensation  is 
allowed  for  anything  but  the  title  to  the  land,  or  to  any  per- 
son but  the  owners  of  some  title.    In  this  respect  our  statute 
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oonfonns  to  £he  established  roles  of  law  upon  this  subject 
(Redfield  on  Railways,  141,  142;  Pierce,  R  R  Lgw,  212.) 

The  next  question  is,  were  the  plaintiffs  entitled  to  an 
injunction^  even  if  entitled  to  *oompensation  ?  The  granting 
of  injunctions  in  cases  like  this,  where  great  public  interests 
are  involved,  is  not  a  matter  of  absolute  right,  but  dq)end.s 
upon  a  consideration  of  all  the  equities  of  the  case. 

Thus,  an  injunction  was  refused  against  a  canal  company, 
who,  in  enlarging  their  canal,  which  they  had  a  legal  right  to 
do,  raised  the  water  of  a  creek  by  a  dam,  and  thereby  injured 
plaintiffs'  mill.  It  was  held  that  the  latter  had  an  amplo 
remedy  at  law,  and  that  it  was  not  every  case,  even  of  a  clear 
violation  of  the  plaintiff's  ri^ts,  that  would  entitle  him  to  an 
injunction.  He  must  first  clearly  show  that  the  act  itself  is 
illegal  (Bruce  v.  The  Delaware  and  Hudson  Canal  Co.,  10 
Barbour,  871;  see,  also,  Hentz  v,  L.  I.  B.  B.  Co.,  13  Barb. 
647;  Ely  v.  City  of  Bodieeter,  26  Barb.  183;  Creamer  v.  lUel- 
wn,  23  CaL  464 ;  Harper  y.  Bichardson,  22  OaL  26L) 

By  the  Oourt,  Rhodbs,  J. 

This  is  an  action  to  recover  damages  for  a  trespass  upon  d 
tract  of  land  claimed  by  the  plaintiff,  and  for  an  injunction  to 
restrain  the  defendant  from  injuring  the  said  land,  and  a  quartz 
lode,  mining  claim,  and  growing  trees  thereon.*  The  defend- 
ant justifies  under  the  right  of  way  granted  to  said  railroad 
company  by  the  Act  of  Congress,  passed  July  1,  1862.  (12 
United  States  Statutes  at  Large,  p.  489.) 

It  appears  from  the  statement  of  facts,  as  agreed  to  by  the^ 
parties,  that  the  plaintiffs  are  in  possession  of  the  tract  of  land 
described  in  the  complaint,  and  have  thereon  the  improve- 
ments as  stated  by  them;  that  the  land  is  mineral  land,  con- 
taining mines  of  gold;  that  the  title  in  fee  simple  to  the 
lands  is  now  in  the  United  States^  and  has  continued  so  to  be 
since  the  cession  of  Oalifomia  to  the  TTnited  States  by  Mexico 
by  the  treaty  of  Guadalupe  Hidalgo;  that  the  defendant  is 
duly  incorporated  under  the  laws  of  this  State  and  of  the  United 
States,  under  the  name  and  style  stated  in  the  answer,  and  is 
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entitled  to  all  the  rights  and  privileges  conferred  on  said  imil- 
road  companjr  by  the  said  Act  of  Congress  and  the  laws  of  this 
State ;  that  said  company  has  duly  located  the  line  of  the  road 
across  liie  said  lands ;  that  the  company  has  not  taken  or  used, 
and  does  not  intend  to  take  or  use,  any  more  of  the  said  lands 
than  are  necessary  for  the  oonstractioii  of  said  road,  and  have 
done  no  other  damage  than  was  necessary  in  the  oonstmotioDL 
of  said  railroad. 

The  Court,  upon  the  hearing,  refused  to  grant  the  injunc- 
tion, and  rendered  judgment  dismissing  the  complaint 

The  errors  assigned  by  the  appellants  are  resolvable  into 
two  questions: 

1.  Has  Congress  granted  the  right  of  way  for  the  railroad 
and  telegraph  line  over  the  mineral  lands  f    And, 

2.  Have  the  appellants  any  right,  title,  or  interest,  in  tiie 
tract  of  land  in  controversy  of  such  a  nature  that  they  ean 
recover  damages  against  the  defendant  for  the  entry  up<m  the 
lands,  in  pursuance  of  the  grant  of  the  right  of  way,  or  ean 
they  enjoin  the  railroad  company  from  proceeding  over  the  land, 
notwithstanding  the  grant  of  Congress  f 

By  section-  1  of  the  Act  of  Congress  above  mentioned, 
'^  The  Union  Pacific  Railroad  Company  **  is  organised,  and  by 
section  2  it  is  enacted  that  ^^the  ri^t  of  way  throu^  llie 
public  lands  be  and  the  same  is  hereby  granted  to  said  c<»n* 
pany  for  the  construction  of  said  railroad  and  telegraph  line," 
to  Uie  extent  of  two  hundred  feet  in  width  on  each  side  of 
the  railroad  where  it  may  pass  over  the  public  lands,  with  a 
right  to  take  the  stone,  timber,  etc,  from  the  adjacent  lands 
for  the  construction  of  said  railroad.  It  is  also  provided,  in 
section  9  of  said  Act,  that  ^^the  Central  Pacific  Railroad -Com* 
pany  of  California,  a  corporation  existing  under  (iie  laws  of 
the  State  of  California,  are  hereby  authorised  to  constmet  a 
railroad  and  telegraph  line  from  the  Pacific  coast,  at  or  near 
San  Francisco,  or  the  navigable  waters  of  the  Sacramento  Riwr, 
to  the  eastern  boundary  of  California,  upon  the  same  terms 
and  conditions,  in  all  respects,  as  are  contained  in  this  Act  for 
the  construction  of  said  railroad  and  telegraph  line  first 
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tioned.^'  This  section  thus  grants  to  the  defendants  the  right 
of  waj  over  the  public  lands  to  the  same  extent  as  it  is  granted 
hy  section  3  to  the  Union  Pacific  Bailroad  Company. 

It  is  contended  by  the  appellants  that  the  right  of  way  was 
not  granted  by  Congress  to  either  of  said  companies  over  the 
mineral  lands  of  the  United  States^  but  that  the  grant  is  con- 
fined to  other  public  lands^  and  in  support  of  that  position, 
they  rely  upon  the  words  of  the  proviso  of  section  8.  That 
8eeti<my  after  making  the  grant  of  the  alternate  sections  of  the 
land,  with  certain  reservations  therein  expressed,  contains  the 
proviso  ''that  all  mineral  lands  shall  be  excepted  from  the 
operation  of  this  Act;  but  when  the  same  shall  contain  tim- 
ber, the  timber  thereon  is  hereby  granted  said  company."  But 
there  is  no  exception  in  section  2  reserving  the  mineral  lands 
from  the  operation  of  the  grant  of  the  right  of  way  over  the 
public  lands* 

The  grand  object  of  the  Aot  is  to  procure  the  construction 
of  a  riijilroad  and  telegraph  line  from  the  Pacific  coast  to  the 
Missouri  Siver,  not  only  as  a  great  public  enterprise,  bat  for 
the  direct  benefit  of  the  General  Government,  and  for  that  pur- 
pose, and  to  aid  in  the  construetion  of  those  worics,  the  Gen- 
eral Government  has  not  only  granted  the  right  of  way  and 
the  alternate  sections  of  land,  but  has  loaned  its  ci^dit  in  a 
large  amount  to  the  oompanies  engagii^  i&  the  construction 
of  those  worksk 

It  will  be  observed  that  it  is  provided  by  seetion  6  that 
these  several  grants  of  land,  credit,  and  the  right  of  way,  are 
made  upon  the  express  condition  that  the  company  receiving 
the  grants  shall  perform  certain  services  for  the  Greneral  Gov- 
ernment, and  shall  give  the  preference  in  the  use  of  the  rail- 
road and  telegraph  lane  to  the  Government  The  intention  of 
the  Government  that  the  Missouri  and  the  Pacific  should  be 
united  by  a  continuous' railroad  and  telegraph  line  is  manifest 
from  the  whole  tenor  and  spirit  of  the  Act 

But,  if  tile  eonstruotion.  of  the  proviso  of  secti<m  3,  con- 
tended for  hf  iJuB  appellants,  could  be:  maintained,  it  would  be 
practically  impossible  to  construct  the  railroad  or  telegraph 
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line  under  said  Act  while  the  pifesent  policy  of  Congress  pre- 
vails of  reserving  the  mineral  lands  from  sale,  for  it  would  ba 
manifestly  impossible  to  run  the  line  of  the  railroad  or  tele- 
graph across  the  Sierra  Nevada  Mountains,  by  any  route,  with- 
out passing  over  public  mineral  lands. 

The  company  cannot  procure  the  right  of  way  from  the 
appellants,  for  the  obvious  reason  that  they  have  no  title  that 
is  sufficient  to  enable  them  to  make  any  grant 

The  result  that  wotdd  ensue  if  the  proposition  contended 
for  by  the  appellants  could  be  maintained,  would  be  that  the 
company  would  be  obliged  to  delay  at  the  foot  of  the  moun- 
tains until  Congress  shall  change  its  policy,  and  bring  the  min- 
eral lands  into  market,  and  until  the  landa  shall  have  been  sold 
by  Congress,  and  the  right  of  way  shall  have  been  procured 
by  the  railroad  company  from  the  purchaser. 

Such  a  result  is  clearly  in  conflict  with  the  meaning  and 
intent  of  the  Act  as  would  practically  defeat  its  operatioii,  ao 
far  as  California  and  Nevada  are  ooncemed. 

But,  in  our  opinion,  that  construction  of  the  proviso  is  not 
warranted  in  view  of  the  obvious  meaning  of  the  section  and 
the  plain  intention  of  the  whole  Act.  The  first  portion  pf  the 
section  sets  forth  the  grant  of  the  alternate  sections^  without 
any  mention  of  or  reference  to  the  right  of  way,  and  immedi- 
ately following  that  portion  of  the  proviso  above  quoted,  the 
section  states  that  ^^all  such  lands  so  granted  by  this  section, 
which  shall  not  be  sold  or  disposed  of  by  said  company  within 
three  years  after  the  entire  road  shall  have  been  completed, 
shall  be  subject  to  settlement  and  preemption  like  other  lands, 
at  a  price  not  exceeding  one  dollar  and  twenty-five  cents  per 
acre,  to  be  paid  to  said  company.''  This  is  substantially  a 
condition  annexed  to  the  grant  of  the  lands  to  the  company 
that  the  company  shall  grant  the  right  of  pre-emption  to  ita 
unsold  lands,  after  the  expiration  of  a  time  limited  in  the  Act 
Congress  does  not  purport  by  the  Act  to  grant  to  the  company 
the  lands  over  which  the  right  of  way  is  granted,  and  it  would 
be  contrary  to  all  reaaon  to  presume  that  CoDgresa  intended 
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to  direct  or  authorize  the  company  to  extend  the  right  of  pre- 
emption to  lands  not  granted  to  it 

It  was,  perhaps,  necessary  in  framing  the  proviso  to  employ 
the  term  "  this  Act,"  instead  of  the  words  "  this  section,"  inas- 
much as  by  the  ninth  section,  two  other  companies  are  author- 
ized to  construct  railroads  and  telegraph  lines  **  upon  the  same 
terms  and  conditions  in  all  respects"  as  are  contained  in  the 
Act  for  the  constitection  of  the  railroad  and  telegraph  line  by 
the  Union  Pacific  Bailroad  Company.  Upon  the  construction 
of  the  whole  section,  in  connection  with  the  plain  meaning  of 
the  Act,  it  is  apparent  that  the  proviso  has  relation  only  to 
the  alternate  sections  granted,  and  not  to  the  lands  over  which 
the  road  might  pass  under  the  grant  of  the  right  of  wfty. 

2.  Have  the  appdlants  such  right,  title,  or  interest  in  the 
lands  in  controversy  as  will  entitle  them  to  the  relief  sought 
in  this  caset 

It  is  admitted  that  the  title  in  fee  simple  to  the  lands  is  in 
the  General  Government  That  fact  being  established,  the 
legal  presumpti<m  arises  that  the  Gteneral  Government  is  en« 
titled  to  the  possession,  as  well  as  the  whole  beneficial  inter- 
est, and  that  the  grantee  of  the  Government  takes  and  holds 
whatever  interest  therein  the  Government- purports  to  grant, 
Bubjeet  to  no  conditions  other  than  those  expressed  in  the 
grant.  The  fact  as  admitted,  and  the  consequent  conclusions 
of  law  as  to  the  right  to  the  possession,  casts  upon  the  appet 
lants  the  burden  of  overcoming  the  presumption  and  proving 
that  they  lire  entitled  to  the  possession,  or  hold  some  other 
right,  title,  or  interest  in  the  land,  derived  under  or  through 
the  United  States. 

In  the  complaint^  the  plaintiffs  allege  that  they  are,  and  have 
been  since  1859,  the  owners  in  fee  and  in  the  actual  possession 
of  the  premises,  but  they  set  up  no  other  right  in  the  land. 
The  allegation  of  the  ownership  of  the  plaintiffs  is  denied  in 
the  answer.  It  does  not  appear  from  the  agreed  statement  of 
facts,  or  the  findings  of  the  Court,  that  the  plaintiffs  have  any 
right  in  the  land^  but  sim^  that  they  have  the  present  po»* 
session. 
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The  mere  statement  of  these  facta  affords  &  complete  answer 
to  the  question  as  to  whether  the  plaintiffs  are  entitled  to  the 
relief  they  have  prayed  for  in  the  complaint. 

But  in  order  to  obviate  the  appar^itly  inevitable  condtEsioD 
resulting  from  these  facts,  that  the  appellants  do  not  hold  any 
right  in  the  lands  that  will  enable  them  to  prevent  the  defend- 
ants from  entering,  in  pursuance  of  the  grant  of  the  right  of 
way,  or  that  will  entitle  them  to  recover  damages  for  the  en- 
try, the  appellants  say  that  the  Court  found  that  the  iRmis 
in  controversy  were  public  mineral  lands  of  the  United  States, 
and  they  earnestly  urge  that,  by  the  policy  of  the  United  States 
and  this  State — by  the  tacit  consent  of  the  United  States,  and 
the  hearty  encouragement  of  this  State,  and  by  the  clear  license 
of  both  Governments,  all  citizens,  are  encouraged  and  per- 
mitted to  enter  upon  the  puUie  lands  of  the  United  States, 
and  occupy  them  for  agricultural  and  mining  purposes;  and 
that  when  they  have  entered  into  poesession  for  these  pur- 
poses, they,  by  means  of  such  entry,  or  by  some  mode  not 
very  fully  expressed  or  accurately  defined,  acquire  and  ^'  have 
soch  a  title  as  will  hardly  be  divested,  even  by  the  act  of  the 
fuperior  proprietor." 

.  Does  the  mere  occupant  of  the  publie  lands  hold  this  unde- 
fined title  of  such  a  character  that  he  can  maintaut  the  pes- 
session  as  against  the  United  States  or  th^r  grantee  t  It  is 
scarcely  necessary  to  say  that  the  policy,  the  encouragement, 
the  license,  or  even  the  grant  of  this  State^  cannot  confer 
upon  any  person  any  right  in  the  lands  of  the  United  States. 
The  (General  Government  does  not  hold  its  lands  as  a  mere 
private  proprietor,  but  its  control  and  power  of  alienati<m 
and  disposition  of  its  lands  are  uncontrolled,  save  by  the  C!on- 
stitution  of  the  United  States  alone.  By  the  Act  admitting 
California  into  the  Union,  it  is  provided  that  '^  the  people  of 
said  State,  through  their  Legislature,  or  otherwise,  shall  never 
tnterf  eie  with  the  priniaiy  disposal  of  the  public  landa  within 
its  limits,  and  shall  pass  no  law  and  do  no  act  whereby 
the  title  of  the  Unilisd.  States  to  and  ri^t  to  dispose  ef  the 
same  shall  be  impaired  or  questioned*'' 
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The  daim  asserted  by  the  apl[>ellant8  on  behalf  of  Uio  State^ 
of  the  power  to  grant  or  license  to  occnpy  the  public  latids  of 
the  United  States,  is  dearoely  eonsistent  with  the  Act  of  Con- 
gress for  the  admission  of  California  into  the  Union,  if  it  is 
meant  thereby  that  the  license  is  ralid  for  any  purpose,  as 
against  ihe  United  States  or  any  one  entering  or  holding  under 
a  right,  title,  or  license  granted  by  the  General  Government 
The  doctrine  laid  down  in  Hiehs  r.  BeU,  3  OaL  227,  and 
partially  aArtned  in  a  few  of  the  earlier  cases  in  the  late  Sn- 
preme  Court  •^- that  the  mines  of  gold  and  silver  in  the  public 
lands  are  the  property  of  the  State -^  is  without  foundation. 

The  occupation  of  the  public  lands,  tinder  the  policy  of  the 
United  Stateis  respectii^  theit  tettlemtot,  and  wi^  their  tacit 
oonsent,  it  oannot  be  contended  ^ill  ^ve'  a  right  of  possession 
as  against  the  United  States  or  thm  grantee;  but  there  must 
be  some  rig&t  0t  a  higher  order  conferred  upon  the  occupant — 
at  least  a  litis  ib  o^eMpaincy  milst  be  Ab^^ 

The  only  nmnn^r  in  ^i^hich  thd  right,  title,  or  infereftt  of  the 
United  Statse  in  ot  to  any  «f  th^  p^blid  lanAl  cfitn  pkai  to  or 
rest  in  any  pri^tfte  pefsotir  is  b^  m^oM  of  an  Act  id  Oongres's 
directly  mftkisiig  the  grftn^  Or  ttathdriziie^  tt6  ^rant  hi  their 
behalf  to  bei  maA»  by  sotoe  petson  or  officer.  Fty  title  WiH  ic- 
erne  to  any  pettan  against  tli6  G^teeral  Goverbment  by  pj^scrip- 
tion,  by  advetsiB  possession,  or  bjr  estoppelk  i^  pah. 

No  presttoiptioii  of  a  gHiht  Mnll  arise  i^  agaittst  fh^  UMted' 
States,  but  the  legislative  gifimtr,  or  the  leitten  {^tenC;  oi^  some- 
thing thftt  is  nlade  by  law  their  equivalent,  ihu^t  h6  pi'bduced. 
This  tiew  at  the  position  of  the  nakod  possessor  of' the  public 
lands  dol«  not  cbiifli<^'With  Ae  cnmnit  of  tbe^  decisions  of  this 
Oonrt  recognising  aik^  alBi4iing^  his  rigM^t^  hh  protected  ii 
his  possession  i^inst  tf^pitss-  or  intl^^o^,  fof  he  is  deemed 
in  law  th^  &im^  te  agaJitet  aFtb^  ^oMd/  iintil'  ffi^  General ' 
QmfertatieMy  oir  a  -petwA  Rowing  Jftgiffi^M  6f  title  tttoder  it, 
nrtkkes  entry  upon  the'  landfej  bnf  hiM^ght  of  cl^tei  miust  yreH 
toihe  psfraaftount  auHiority  t^f  the  U'Hiied  Sfbtes,  &^  iSSk  ^etmtiids 
of  4h#  grintee:     '•       •  -  •  ""]  •  ''''"'  '^^'  -  'm;  :no:o^a!i.;.  -..li 

Btrt  it'^s  si9^  by  1^  tfppellati&^t  tM  qh^onsSHcu^^ed^ 

Vol.  XXTV. — il 
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in  thif  case  have  been  decided  in  favor  of  the  occupant  in 
California  Northern  Railroad  Compaivy  v.  Oould,  21  CaL  254- 
In  that  case  the  premiseB  did  not  appear  to  be  mineral  lands, 
and  Mr.  Justice  Norton^  in  delivering  the  opinion  of  the 
Court,  after  stating  that  the  (Government  ^'may  give  him  (the 
occupant)  a  pre-emption  privil^ge^"  says;  '^ There  is  scarce  a 
doubt  but  this  defendant  will  ultimatdy  become  the  owner  of 
one  hundred  and  sixty  acres  of  land  he  occupies,  with  all  the 
improvements,  upon  paying  the  (Government  price  of  the 
unimproved  land."  Li  the  present  case  the  premises  are 
mineral  lands,  and,  under  the  laws  of  Oongress,  (10  U.  S. 
Statutes  at  Large,  p.  246,  Sec  6,)  are  not  subject  to  pre- 
emption. In  that  case  it  was  not  found  by  the  Court  below 
that  the  lands  were  public  lands*  If  they  were  public  lands, 
and  the  occupant  had  acquired  such  rig^tB  therein  that  Con- 
gress would  be  bound  to  respect  his  possession,  the  railroad, 
company  could  not  acquire  the  ri^t  of  way  without  making 
''just  compensation"  therefor;  but  if  sudi  ri^ts  had  not 
accrued  to  the  oocupant  in  that  case,  and  if  the  Act  of  Con- 
gress referred  to  ii|L  that  case,  (10  XJ.  S.  Stats,  at  Large,  p.  28,) 
did,  in  effect,  grant  the  rig^t  of  way  over  the  public  lands  to 
the  railroad  company,  then  the  decision  in  that  case  cannot  be 
sustained  without  impairing  *the  ri^^t  of  the  United  States  to 
dispose  of  iheir  public  lands;  and  in  that  view  the  decision  is 
not  sustained  by  the  case  cited,  in  the  opinion  (rf  the  Court — 
{Rcbhiw  V.  Milwwukee  and  Horicon  B.  R.  Co.,  6  Wis.  636)  — 
for  in  the  case  cited  the  lands  were  not  found  to  be  public 
lands,  nor  did  the  railroad  company  claim  a  grant  by  Congress 
of  the  ri^t  of  way;  but  the  action  was  an  appeal  by  a  person 
in  possession  of  $  tract  of  land  from  the  award  of  damages 
made  by  Commissioners  for  the  value  of  his  land  taken  by  the 
company  for  the  use  of  their  railroad.  The  proceedings  wer^ 
commenced  under  the  statutes  of  the  State  providing  for  rail- 
road companies  taking  the  lands  of  private  persons  for  the 
use  of  the  railroad,  upon  their  making  compensation  and  payr 
ing  damages;  the  land  so  taken  being  deemed  to  be  taken  for 
pnUio  uae.    The  Oourt  held  that /'to  enable  tlie  plaintiff  to 
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recover  he  must  show  some  title.  *  *  *  There  can  be  no 
presmnption  of  title  in  a  proceeding  of  this  kind;  it  must  b^ 
ahown^  and  compensation  awarded  accordingly/'  The  claim- 
ant was  in  possession,  no  title  being  found  in  the  United  Slktes, 
and  he  was  entitled  to  damages  for  the  injury  to  his  possession. 
Proceedings  under  the  statute  of  this  State  to  procure  the 
right  of  way  over  the  premises  in  this  case  are  useless,-  and 
would  be  nugatory  if  Congress  had  the  power  to  make  die 
grant  of  the  right  of  way,  for  if  Congress  had  the  entire  title, 
the  grant  is  complete  without  the  intervention  or  aid  of  any 
person  or  authority  whatsoever.  If  the  theory  and  arguments 
of  the  appellant  are  oorrect  and  sound,  the  company,  in  order 
to  acquire  the  ri^t  of  way  over  mineral  lands  now  unoccu- 
pied, would  be  obliged  to  procure  some  one  to  enter  intq 
possession  of  each  several  parcel,  for  the  simple  purpose, of 
buying  from  them  the  right  of  way,  and  after  that  had  been 
done,  the  OMnpany  would  be  trespaasevs  against  the  United 

A  construction  of  the  powers  of  Congress  in  making  grakts, 
and  of  the  meaning  of  the  Pacific  Bailroad  Act,  that  will  lead 
to  such  absurd  consequences,  shdiilid  liot  be  adopted  unless  it 
is  dear  and  imperative. 

In  cur  judgment,  the  grant  by  Congress  of  the  right  6i 
way  over  any  portion  of  public  land  to  which  the  United 
States  have  title,  and  to  which  privkte  rights  have  not  attached 
under  the  laws  of  Congress,  vests  in  the  grantee  the  full  and 
complete  ri^t  of  entry  for  the  purpose  of  enjoying  the  right 
granted,  and  no  person  claiming  in  his  own  right  any  interest 
in  the  lands  can  prevent  the  grantee  from  entering/  in  pursu- 
ance of  his  grant,  or  can  recover  damagas  that  may  necessarily 
be  occasioned  by  such  entry.  ^ 

The  judgment  is  affirmed.  * 
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FRANCIS  SALMON  v.  ALFEED  SYMONDS,  S.  D.  HATH- 
.     AWAY,  A.  W.  THOMPSON,  JOHN  J,  KLUS,  S.  B. 

DICKEY,  WM.  D.  BLISS,  PETER  SHELFORD,  N. 

.     GREY,  O.  B.  MATHEWS,  J.  F.  EATON,  GEORGE 

.  GANLIE,  H.  H.  RALSTON,  J.  JAQUES,  R  MDLLBIJ, 

G.  GILL,  AWD  A.  J.  MAYFIELD. 


9vfmwmwmx  Aoriow  —  Pliakkm  nr. —  ▲  eomplalnt  In  n  pnmtmnvs  aetton  to 
vecoyer  land,  which  ayen  an  ownerthtp  and  mIson  in  f ea  in  tfce  ^laintlC  of 
the  demanded  premlaea,  and  an  ouster  by  the  defendant  on  a  day  named, 
before  the  commencement  of  the  action,  la  tnffictent,  wlthont  the  further 
arerment  that  the  plalatlff  Is  the  owner  In  tee  at  the  oommeneeBMnt  af  fha 
action. 

Api-ieal  firom  fhe  Distriet  Conrt^  Serenth  Judicial  District, 

Sdnoiiia  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 
iohn  Ourrey,  fat  Af^la&t 

The  plaintifP  in  ejectment  nourt  show  diat  he  has  aneh  an 
interest  in  the  demanded  premisee  as  entitles  him  to  the  poe- 
session  thereoi^  and  that  at  a  time  anterior  to  the  oommence- 
ment  of  the  suit  the  defendants  entered  and  ooated  him 
therefrom,  and  have  £re«i  thenoe  continued  to  withhold  the 
possession  thereof  from  him. 

;  In  the  State  of  New  York,  the  use  of  fictitious  naxoes  of 
plaindfiEs  and  defendants,  and  the  names  of  any  other  than  the 
r^  claimants  and  real  defendants,  and  the  statement  of  luiy 
lease  or  demise  to  the  plaintiS^  sjduI  an  ejectment  by  a  casual 
or  nominal  ejectoi^  was  aboliahed  hj  statute,  (2  R.  S.  304,  §  6,) 
and  in  that  State,  as  well  as  in  this,  an  action,  of  ejectment 
must  be  prosecuted  in  the  name  of  the  real  party  in  interest. 
In  New  York,  before  the  adoption  of  the  code  of  that  Stete, 
as  well  as  since,  the  forms  of  complaint  in  ejectment  which 
stood  the  test  of  the  judgments  of  their  highest  Courts,  as  to 
the  question  involved  in  this  case,  are,  in  substance  and  effect, 
the  same  as  the  complaint  in  the  case  at  bar. 

In  Yates'  Pleadings  and  Practical  Precedents,  481,  482, 
the  stating  part  of  the  declaration  is  in  the  following  form: 
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**  For  that  ^ereas  the  said  plaintiff ,  on  the day  of , 

ID  the  year ,  was  possessed  of  a  certain  dwelling  hooae 

and  garden,  [describing  the  premises^  and  the  said  plaintiff 
being  so  possessed  thereof^  the  said  defendant,  afterwards,  to 

wit,  on  the day  of ,  in  the  year ,  entered  into  said 

premises  and  ejected  the  plaintiff  therefrom,  and  nnjusdy 
withholds  from  the  plaintiff  the  possession  thereof,  to  the 

damage  of  the  plaintiff  of dollars,  and  therefore  he  brings 

his  stiit^^  (See,  also,  1  Humphrey's  Precedent,  26,  27;  also, 
the  declaration  in  Siffler  v.  Van  Riper,  10  Wend.  416,  and 
what  the  Court  say  of  it,  at  pp.  417,  418.) 

In  2  Van  Sanford's  Pleadings  and  Forms,  under  the  New 
Tork  Code,  the  form  given  for  a  complaint  in  ejectment  ia, 
after  the  title  of  the  case,  as  follows :  '^  The  plaintiff  complains 
of  the  defendant,  and  states  the  following  facts  constituting 
his  cause  of  action:  That  on  and  after  the  86th  day  of  Octo- 
ber, 1828,  he  was  lawfully  possessed  of  the  premises  and  land 
hereinafter  described,  in  the  Town  of  Greenbush,  County  of 
Bensselaer,  claiming  to  hold  the  said  premises  in  fee;  and 
being  so  possessed,  the  defendant,  afterwards,  to  wit,  on  or 
about  the  first  day  of  January,  1840,  entered  into  sudi  prem- 
ises, and  that  he  unlawfully  withholds  firom  said  plaintiff  the 
possession  thereof,  to  the  plaintiff's  damage  of  one  hundred 
dollars.''  Then  follows  a  description  of  the  premises  and  a 
prayer  for  their  recovery.  (See,  also,  Abbott's  Forms,  367; 
St.  John  T.  Pierce,  22  Barb.  863 ;  Garrieon  t.  Sampson,  16 
Cal.  93;  Boles  v.  Cohen,  16  Cal.  161;  CortfeU  t.  Cain,  16  OaL 
569.) 

Wm.  D.  Bliss  and  ,W.  A.  Thompson,  for  Respondents. 

The  respondents,  in  support  of  the  decision  of  the  Court 
bdow,  rely  upon  the  following  very  simple  propositions: 

L  A  plaintiff  in  ejectment  must  have  title  to  the  land  sued 
for  at  the  time  of  bringing  his  aetion.  (Burton  y.  Austin,  4 
Vermont,  105;  CaroU  t.  Norwood,  6  Har.  &  J.  166,  cited  in 
Adams  <m  Ejectment,  p.  48^  note;  Payne  ▼•  TreadweU,  It 
OaL  248.) 
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Under  the  old  practice  in  ejectment,  the  plaintiS  declared 
•on  a  leajse  for  a  term  which  had  not  expired  when  the  suit 
was  brought    (Ohitty^s  Pleadings,  VoL  2,  p,  879.) 

II.  The  defendants  may  defeat  the  action  by  showing  that 
though  plaintiff  had  title  at  the  time  of  the  ouster,  he  has 
conveyed  it  away  before  bringing  his  action.  (Alden  v.  Orove, 
18  Penn.  877;  Cresap  y.  Hidsan,  9  GilL  269;  Tammee  v. 
Betsey,  20  Miss.  129.) 

III.  A  complaint  should  state  erery  fact  essential  to  the 
plaintiff's  recovery  in  the  action;  and  every  fact  which,  if  con- 
troverted by  defendants,  the  plaintiff  would  be  obliged  to  prove 
in  order  to  maintain  the  action.  {Green  v.  Palmer,  15  Cal. 
416;  Jerome  v.  Stebbina,  14  OaL  458;  Gould's  Pleadings,  47, 
49.) 

lY.  If  the  complaint  does  not  state  all  the  essential  facts, 
the  defendants  are  not  obliged  to  answer,  but  may  demur. 
(Gould's  Pleadings,  46;  Green  v.  Palmer,  16  OaL  416,  and 
tile  treatise  on  the  New  York  Cbde  there  cited.) 
'  V.  Every  pleading  is  taken  most  strongly  against  the 
pleader,  and  most  favorably  for  his  adversay.  (Gould's  Plead- 
ings, 166;  Ohitty's  Pleadings,  VoL  1,  p.  287.) 

VL  The  statement  that  the  defendants  ^^  unlawfully  with- 
hold," does  not  help  out  the  oranplaint  It  is  a  mere  conclu- 
sion of  law.  If  the  plaintiff  was  not  the  owner,  the  with- 
holding of  the  defendants,  whether  lawful  or  unlawful,  gave 
him  no  cause  of  action.    (Payne  v.  TreadweU,  5  CaL  811.) 

The  appellant  confounds  the  rules  of  eivdence  with  the  rules 
of  pleading.  He  alleges  that  he  was  seized  on  the  first  of 
January,  and  asks  the  Court  to  presume,  from  that  allegation, 
the  fact  that  he  was  seized  on  the  tenth  of  January. 

If  he  really  was  seized  on  the  day  of  bringing  his  action, 
this  was  the  tdtimaie  (Cheen  v.  Palmer)  essential  fact  in  his 
case,  and  should  have  been  distinctly  alleged.  Instead  of 
alleging  this  uUimaie  fact,  he  alleges  a  ffrohoHve  fact  —  the 
seizin  on  the  first  of  January.  If  he  had,  in  his  pleadings, 
alleged  the  ultimate  fact,  he  might,  on  the  trial,  have  proved 
it,  by  showing  the  probative  fact. 
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The  presTunption  would  then  be  in  his  favor;  now  it  is 
against  him.  Presumptdve  pleading  is  not  allowed  in  any 
Court  Presumptive  evidence  is  relied  upon  in  the  trial  of 
almost  every  cause. 

Currey,  for  Appellant^  in  reply. 

The  Bespondents'  counsel  say: 

1.  ''A  plaintiff  in  ejectment  must  have  title  to  the  land 
sued  for  at  the  time  of  bringing  his  action.'' 

To  sustain  this  truism  they  cite  cases,  among  which  is 
Burton  v.  Austin,  4  Vermont,  105.  In  that  case  the  Court 
also  say  the  plaintiff  must  have  title  when  the  action  is  tried. 
According  to  respondents'  theory,  the  essential  fact  of  title  in 
the  plaintiff,  at  the  time  of  trial,  should  be  alleged  in  the  com- 
plaint. 

2.  '^  The  defendants  may  defeat  the  action  by  showing  that, 
though  plaintiff  had  title  at  the  time  of  the  ouster,  he  has 
conveyed  it  away  before  bringing  his  action." 

This  is  true.  But  how  can  they  show  this  t  By  demurrer  — 
because  the  plaintiff  may  not  have  averred  in  his  complaint 
that  he  had  not  so  conveyed  the  premises  before  bringing  the 
action  t  Or,  is  this  defense  to  be  averred  and  proved  by  the 
defendants  ? 

If  the  plaintiff  had  title  on  the  first  day  of  January,  1868, 
and  was  then  ousted  by  the  defendants,  as  is  admitted  by  the 
demurrer,  then,  according  to  the  essential  predicate  of  the 
respondents'  second  proposition,  above  quoted,  the  burden  was 
on  defendants  to  show  that  plaintiff  had  so  conveyed  away 
the  premises  before  the  bringing  of  the  action. 

8.  "A  complaint  should  state  every  fact  essential  to  the 
plaintiff's  recovery  in  the  action;  and  every  fact  which,  if  con- 
troverted by  defendant^  the  plaintiff  would  be  obliged  to 
prove  in  order  to  maintain  the  action." 

This  proposition  is  not,  critically,  correct  If  it  were  neces- 
sary for  plaintiff  to  produce  in  evidence  a  grant  by  patent 
from  the  Government,  to  establish  his  right  to  recover,  a  stat^ 
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ment  in  the  complaint  of  the  eadsteince  of  the  grant  or  patent 
would  not  be  essential  or  proper. 

The  allegation  in  the  complaint  that  on  the  first  day  of  Jan- 
nary,  1863,  the  plaintiff  was  seized,  as  owner  in  fee,  q£  the 
premises,  and  that  afterwards,  to  wit,  on  the  same  day,  the 
defendants  entered  and  ousted  him,  and  from  thence  hitherto 
have  unlawfully  withheld  and  still  so  withhold  the  premises 
from  him,  is  a  statement  of  every  essential  fact  efUiUing  tho 
plaintiff  to  recover;  and  these  facts  admdtted^  or  proved, 
though  the  action  might  not  be  commenced  until  six  months 
after  the  day  mentioned,  would  entitle  the  plaintiff  to  a  judg- 
ment for  the  recovery  of  the  possession  of  the  premises.  If 
the  defendants  had  made  default,  and. judgment  had  been 
entered  for  plaintiff  against  them,  could  the  judgment  b(' 
reversed  because  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action?  No  lawyer,  I  apprehend, 
would  so  pretead;  and  yet,  if  the  defendants'  position  were 
tenable,  such  a  judgment  could  not  be  maintained  for  a  mo- 
ment. The  demurrer  interposed  was  a  general  demurrer,  and 
seems  to  have  been  intended  for  delay — and  in  this  the  defend- 
ants have  succeeded  undoubtedly  beyond  their  original  expec- 
tations. 

It  is  unnecessary  to  notice  respondents'  4th  and  5th  points. 

The  respondents'  counsel  further  say: 

6.  ^^The  statement  that  the  defendants  'unlawfully  with- 
hold,' does  not  help  out  the  complaint  It  is  a  mere  conclu- 
sion of  law.  If  die  plaintiff  was  not  the  owner,  the  with- 
holding of  the  defendants,  whether  lawful  or  unlawful,  gave 
him  no  cause  of  action." 

If  the  complaint  was  infected  with  the  infirmity  alleged  on 
the  part  of  the  defendants^  then  the  averment  that  defendants 
unlawfully  withheld  the  premises  from  plaintiff  would  help 
out  the  complaint,  because  such  averment  is  of  a  fact  that 
could  not  exist  independent  of  plaintiff's  right  to  the  posses- 
sion of  the  premises. 

Is  the  statement  that  '^  defendants  have  from  thence  hitherto 
unlawfully  withheld  and  still  so  withhold  said  premises  from 
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plaintiff/'  a  conoludioti  of  law?  Ib  the  word  unlaw fuUjf  objec- 
tionable as  a  conelusi^m  of  lawt  If  it  is,  expunge  it.  But 
this  allegation  is  not  a  conclusion  of  law,  but  ia  tn  averment 
of  a  fact 

It  is  said:  '^ If  the  plaintiff  was  not  the  owner,  the  with- 
holding of  the  defendants,  whether  lawful  or  unlawful,  gUve 
him  no  cause  of  action.'*  Do  not  respondents'  eoilnsel  over- 
look the  fact  that  the  demurrer  admits  that  plaintiff  t&«  the 
owner  in  fee  simpie,  and  lawfully  seized  of  the  preniises,  and 
that  defendants  ousted  him,  and  withheld  ihe  premises  f rom- 
him,  as  alleged  in  the  ccnnplaintf 

By  the  Court,  Bhodes,  J. 

Salmon  sued  Symonds  and  others  iii  ejectment,  to  recover 
the  possession  of  a  portion  of  the  Raaoho  Boblar  de  la  Mitferia, 
situated  in  the  County  of  Sonoma.  In  his  ccmiplaint,  he 
alleges  that  on  the  first  day  of  January,  1863,  he  was  ''the 
owner  in  fee  simple  and  lawfully  seized  of  "  the  tract  ol  land 
described  in  the  complaint,  and  says  **  that  i^ile  he  was  so 
the  owner  and  seized  of  said  piece  and  parcel  of  land  above 
described,  to  wit:  on  the  day  and  year  first  aforesaid,  the 
defendants  unlawfully  entered  into  and  upon  the  same  land 
and  ousted  the  plaintiff  therefrom,"  and  that  the  defendants 
still  withhold  tfa^  same,  to  his  damage,  etc.,  and  he  oondudes 
with  the  usual  prayer.  The  complaint  was  filed  January 
10th,  1863.  The  defendants  demurred  to  the  complaint  on 
the  ground  that  it  did  not  state  facts  sufficient  to  eonstitnte  a 
cause  of  action.  In  two  of  the  demurrers  other  grounds  were 
assigned,  but  they  are  not  well  tahen^  and  are  not  urged  in 
this  Court  The  demurrers  were  sustained,  with  bav^  to  the 
plaintiff  to  amend  his  complaint,  ''upon  the  payment  of 
twenty  dollars  for  eaoh  demurrer,  within  two  days,  under  the 
role;"  and  the  plaintiff  refusing  to  amende  finid  jndgaieiyts 
were  entered  for  the  defendants  for  costs. 

The  plaintiff  appeals,  and  relies  for  error  upon  the  order 
sustaining  the  demurrer. 

The  defendants^  in  support  of  their  demurrer,  urge  that  thi 
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oomplaint  does  not  allege  that  the  plaintiff  was  the  owner  of 
the  land  at  the  time  of  bringing  the  action,  or  was  seized  after 
the  let  day  of  January^  1863. 

It  is  usual  to  allege,  in  addition  to  the  statement  of  seizin 
or  ownership  in  fee  at  the  time  of  the  ouster,  that  the  plaintiff 
was  seized  or  the  owner  in  fee  at  the  commencement  of  the 
action ;  but  this  is  not  necessary.  In  Payne  dt  Dewey  v.  Tread- 
well,  16  CaL  242,  the  allegations  that  are  necessary  in  a 
complaint  in  ejectment  were  fully  considered  by  Mr.  Chief 
Justice  Field,  who,  in  that  case^  rendered  an  elaborate  opinion 
upon  a  review  of  the  cases  in  this  State  and  in  New  Yoris; 
and  after  stating  that  it  is  the  ultimate  fact,  not  the  prior  or 
probative  fact — or,  in  other  words,  the  evidence  —  that  must 
be  alleged,  he  says:  **  It  is  sufficient,  therefore,  in  a  oomplaint 
in  ejectment  for  the  plaintiff  to  aver,  in  respect  to  his  title, 
that  he  is  seized  of  the  premises,  or  of  some  estate  ther^n,  in 
fee,  or  for  life,  or  for  years,  aeoording  to  the  fact"  A  fee 
simple  is  an  estate  of  perpetuity,  a  pure  inheritance,  clear  of 
any  qualification  or  conditiiXL 

The  demurrer  admits  the  seizure  in  fee  at  the  lime  of  the 
ouster,  and  being  once  admitted,  it  is  presumed  to  continue 
until  a  disseizin  is  proved ;  and  it  being  unnecessary  to  aUege 
a  presumption  of  law  arising  from  that  fact,  the  plaintiff  is 
not  required  to  aver  that  he  still  continues  seized  as  the  owner 
in  fee. 

It  is  therefore  ordered  that  the  judgments  be  reversed  and 
the  case  remanded,  with  directions  to  the  Court  below  to 
overrule  the  demurrers,  with  leave  to  die  defendants  to  an- 
answer  the  oomplaint  upon  the  terms  prescribed  by  the  rules 
of  said  Court 

Mr.  Justice  Cububt,  having  been  of  oounsel  for  Appellant, 
did  not  sit  upon  the  trial  of  this 
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AMOS  BUCKMAIT  v.  GEORGE  O.  WHITNEY  akb  J. 
HENRY  WOOD, 

Rbcosds  ow  Coubts  —  Who  Comtbol. —  The  Bnpreine  Oomt  has  no  control  over 
the  recordi  of  the  Courts  of  nn  Inferior  jurisdiction  from  which  an  appeal 
lies,  and  cannot  make  an  order  snpplylns  their  records  when  lost 

Afteajs  —  Effect  of.— The  taking  of  an  appeal  does  not  suspend  or  impat? 
the  power  of  the  Court  below  OTer  its  own  records,  or  its  capacity  to  si|pply 
tibelr  place  when  lost. 

Bams  —  Lomt  Rbcoed,  how  Supplud. —  Where  an  appeal  has  been  takan  W 
the  Snpreme  Court,  and  the  transcript  cannot  he  made  out  hf  reason  o< 
the  loss  of  a  portion  of  the  records  of  the  case  from  the  flies  of  the  Coor^ 
It  is  the  duty  of  the  appellant  to  moye  the  Court  below,  at  the  earliest  time 
possible  to  supply  the  lost  papers  by  copSea,  or  by  some  other  means  under 
Its  control. 

Apra^i.  from  the  Distriot  Oourt^  Seventh  Judicial  District) 
Solano  Coxmtj. 

On  the  34th  day  of  May,  1862,  Bnckman,  the  plaintiff^ 
recovered  judgment  against  Whitney  and  Wood,  the  defend* 
ants,  in  the  District  Court  of  the  Seventh  Judicial  District, 
Solano  Ck>unl7,  for  the  sum  of  two  thousand  five  hundred  doUaxs 
damages  and  costs  of  suit  On  the  20th  day  of  August,  1862, 
an  application  for  a  new  trial  was  denied,  and  on  the  9th  day 
of  September  thereafter,  an  appeal  was  taken  to  the  Supreme 
Court. 

On  the  2d  day  of  February,  1864,  the  respondent  moved  that 
the  appeal  be  dismissed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Eowell  £  Hopkins,  and  Shafter  &  Heydenfeldt,  for  Bespoii- 

dent 

B.  0.  Whitman  and  Wm.  0.  WaHaee,  for  Appellants. 
By  the  Court,  Bhobbb,  J. 

The  respondent  moves  to  dismiss  the  appeal  in  diis  eas^  on 
the  ground  that  the  transcript  has  not  been  filed  in  this  Court 
Affidavits  are  presented  upon  both  &Sdes,  from  which  it  appears 
that  the  transcript  has  not  been  made  out  by  the  Clerk  of  the 
Court  below,  because  of  the  loss  from  the  files  of  said  Court 
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of  iiifi  judgment  roll  in  said  cause;  but  it  does  not  clearly 
appear  which  party,  if  either  of  them,  is  accountable  for  the  loss. 
This  Court  has  no  control  over  the  records  of  the  Court  below, 
and  cannot  properly  make  any  order  to  supply  a  lost  record ;  but  - 
that  ^duty  is  within  the  provinoe  of  the  District  Court,  and  the 
taking  of  the  appeal  does  not  suspend  or  impair  the  power  of 
ttiat  Court  over  its  own  records,  or  its  capacity  to  supply  their 
place  when  lost 

Upon  proper  application  being  made,  it  will  be  the  duty  of 
the  Court  below  to  supply  the  lost  judgment  roll  by  the  aid  of 
the  copies,  or  by  some  otW  means  under  its  control. 

It  is  therefore  ordered  that  the  appellants  have  tiiirty  days 
from  and  after  the  next  term  of  Uie  District  Court  of  the 
Seventh  Judicial  District,  for  the  County  of  Solano,  in  which 
to  prepare  and  file  in  this  Court  the  transcript  <m  appeal  in 
ihiB  caiose,  and  that  in  the  meantime  all  procee<Ungs  on  tiie  said 
motion  in  this  Court  be  stayed. 

Mr,  Justice  Shafteb^  having  been  of  counsel,  did  not  sit  om 
t}ie  trial  of  this  case. 


HORACE  W.  CARPENTIER  v.  JOSEPH  THIRSTOIT, 
GEORGE  ENGLEMETER,  A.  W.  WALL,  A.  W.  HAM- 
MITT,  ORRIS  FALES,  and  DAVID  P.  SMITH. 

ComBifv  llBZicAX  QxAsv  — FossMinair  or  nu.  Susmr.-^  Wkera,  hg  thm- 
decree  of  a  Court  of  the  United  States,  a  ipeclflc  quantity  of  land  is  confirmed 
(0  m  grantee,  from  tke  Mezieftn  Nation,  or  to  bin  assignees,  to  be  Mieeted 
and  surreyed  within  the  exterior  boundaries  of  a  larger  tract,  the  con- 
firmee, by  virtue  of  the  grant  and  the  confirmation.  Is  entitled,  until  a  final 
survey,  to  recover  possesskm  of  mat  portion  of  the  land  embraced  wttblft  the 
exterior  boundaries  of  the  larger  tract,  except  as  against  a  person  holding 
title  from  or  the  right  of  possession  nndef  the  QoTemmettt. 

PABrnxoN  —  PABTxas  TO  Must  hats  Titub. —  An  agreement  to  estabUab  a 
partition  line  between  the  occupants  of  adjoining  tracts  of  land  is  of  no 
tafldity  and  cannot  be  enforced  unless  the  title  to  the  adjoining  tracts  baa 
yasaed  firom  tha  Qovenuaent  aad  beooifet  veatad  la  tba  partisB  by  whom  the 
agreement  Is  made.  In  order  to  tendar  soeb  agreeaumt  for  a  partttloa  Una 
.  effectual,  each  party  must  have  the  title  to  and  right  to  dispose  of  the  tract 
dalmed  hy  hnn,  or  la  other  worda,  they  laitat  ba  ca>tarmlnoiia  proprlatora. 
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SSTOPPd*  —  What  neckbsabt  to  Crbatv. —  A  disclaimer  of  title  to  land  mi^de 
to  one  who  has  no  claim  or  right  to  the  land  to  which  the  disclaimer  applies, 
cannot  operate  as  an  estoppel,  unless  the  person  fo  whom  tt  Is  mad^'fs 
directly,  iaflqeaced  to  act  upon  It,  and  does  so  act  apon  it  tba(  tt  would  be  a 
fraud  opon  him  to  permit  the  disclaimer  to  be  retracted. 

What  Juvt  mat  Pass  on. —  It  Is  error  for  the  Court  to  submit  to  a  Jnrj^he 
qaestiOB  of  the  legal  elBect  of  written  documents  offered.  In  eridance  dariBg 
the  triaL 

Apfeai.  from  the  Distriet  Orort^  Fouih  Judicial  Distridt, 
Contra  Costa  Coimtj. 

The  decree  of  final  oonfirmatlon  of  the  E^mcho  San  Baioion, 
made  in  the  District  Court  of  the  United  States^  June  4th, 
1862,  contains  the  following  description: 

The  land,  of  which  confirmation  is  hereby  made^  ia  the 
equal  undivided  one  half  part  of  all  that  certain  tract  of  land 
situated  in  the  County  of  Contra  Coeta^  and  in  the  Northern 
District  of  California,  and  known  by  the  name  of  Saio,  Eaxfion, 
and  extending  from  [here  follows  Uie  boundaries] ;  provided, 
that  there  be  contained  within  the  exterior  boundaries  olvthe 
tract  hereinabove  described  no  more  than  the  quantity  of  two 
aquare  leagues  of  land;  but  if  Ijiere  be  more  than  ifwo  aquare 
leagues  in  quantity  within  said  boundariesi  then  there  is  hecireby 
confirmed  to  the  said  claimant,  Horace  W.  CarpcB|tier„  the 
equal  undivided  one  half  part  of  it  traet  of  land  of  the  exte^it 
and  quantity  of  two  square  leagues^  and  no  n¥)re,  to  be 
selected  and  located  at  the  choice  and  election;  pf  the  said 
confirmee,  his  heirs,  and  assigns,  anywhere  within  the>  exterior 
boundaries  hereinbefore  mentioned^  provided,  only,  that^  the 
lands  so  seleeted  and  located  be  in  one'tractj^  and  not  in  sepa- 
rate and  distinct  parcels. 

Oub  the  18th  of  January,  1844,  the  Bon^eroa  petitioned^  ^ 
Governor  for  a  grant  of  the  sobrai^t^  and,  obtained  an  order 
to  measure  the  land  and  report  the  result,  in  order  that  t)vB 
sobrante  migj^t  be  conceded  to  the  petitioners.  The  meaBure- 
ment  was  never  madey  however,,  nor  was  any  grant  made  to 
the  Romeros..  /  .  .       , 

The  Romeros,  in  expectation  of  a  concession  of  the  sobrante, 
t^okpooqeiimo^  of  thedepoande^pre^Dfis^  ^in  lS459.and^^ey 
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and  their  assignees  held  x>06ses8ion  up  to  the  time  of  the  com- 
menoement  of  this  action. 

The  Bomeroe  petitioned  the  Land  Commission  for  die  oon- 
firmation  of  their  grant  to  the  sobrante,  but  it  was  rejected^ 
and  on  appeal  to  the  District  Court  of  the  United  States,  was 
also  rejected* 

The  jury  found  that  the  demanded  premises  were  within, 
the  exterior  boundaries  described  in  the  decree  of  omfinnation 
to  Carpentier,  of  June  4thy  1862. 

The  jury  also  found  that  there  was  an  agreement  made  in 
1844  between  the  Someros  on  one  part,  and  Lorenzo  Padieco 
on  the  other  part,  establishing  a  boundary  line  between  their 
respective  ranches,  and  that  Mariano  Castro  assented  to  and 
acquiesced  in  the  agreCTient 

At  the  time  of  the  trial  of  this  action  no  final  selectioii  and 
survey  had  been  made  of  the  two  leagues  confirmed* 
\   The  other  facts  are  stated  in  the  opinion  of  the  Court 

Pattenon,  Wallace  A  Stow,  for  Appellants. 

^  The  law  is  settled  that  where  there  is  a  specific  tract  of 
land  confirmed  according  to  ascertained  boundaries,  the  con- 
firmee takes  a  title  upon  whidi  he  may  sue  in  ejectment." 
(Stanford  v.  Taylor,  18  Howard,  412.) 

And  in  this  Court  such  a  confirmation  is  held  to  be  equivalent 
to  a  patent  for  the  land.  (Naioma  Water  Co.  v.  darhin,  14 
CaL  548.) 

Where  the  United  States  have  consented  to  the  decree  and 
dismissed  the  appeal,  the  validity  of  the  grant  "  can  never  he 
questioned  again.**  (Matt  v.  Smith,  16  CaL  583;  See,  also, 
Clarh  V.  Lochwood,  21  Cal.  228 ;  Cornwall  v.  Culver,  16  Cal. 
428-9;  Teschmaeher  v.  Thompson,  18  CaL  29;  Pioehe  v.  Paul^ 
22  CaL  105.) 

And,  until  survey  and  s^regation,  plaintiff  can  maintain 
ejectment  to  the  exterior  boundaries.     (Vanderdiee  r.  Hanks, 
S  CaL  46;  Ferris  v.  Coover,  10  CaL  621;  Cornwall  v.  Culver, 
16  CaL  429;  Clarh  v.  Lochwood,  21  Cal.  228.) 
V   The  respondents  having  shown  no  title  in  the  BomenM^  the 
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facts  found  as  to  the  agreement  of  Mariano  Castro  with  the 
Bomeros  can  have  no  effect  If  neither  Castro  on  the  one  hand, 
nor  the  Romeros  on  the  other  hand,  had  any  title  to  the  lands 
of  which  they  were  in  occupation,  it  would  be  dear  that  they 
could  not,  by  fixing  lines,  etQ.,  interfere  with  the  effect  or 
boundaries  of  a  valid  grant  made  by  the  former  Government^ 
nor  a  decree  of  final  confirmation  made  by  the  present  Gov- 
ernment So,  if,  as  in  this  case,  Castro  oh  the  one  part  had  a 
title  and  the  Komeros  had  none,  a  mere  fibcing  of  a  boundary  of 
their  respective  possessions  would  not  give  the  Bomeros  a 
title  from  the  Government,  and  certainly  would  not  convey 
any  of  the  title  of  Castro  to  the  Romeros. 

As  was  said  in  the  case  of  Waterman  v.  Smith,  18  CaL  418, 
(where  two  contiffiums  owners  of  land,  each  of  whom  had  title, 
had  by  award  fixed  a  dividing  line,)  "the  award  oould  not 
bind  the  Government  or  control  the  effect  of  its  patent ;  ^  neither 
oould  such  an  agreement,  we  submit,  control  the  effect  of  the 
final  decree  of  that  GFovemment  confirming  title  to  the  land 
to  one  of  the  co-terminous  occupants,  and  decreeing  that  the 
other  had  no  elaim  whatever  to  any  porHon  of  the  land. 

It  is  an  ascertained  fact  in  this  case,  that  neither  at  the  time 
of  maUng  the  supposed  agreement  fixing  the  dividing  line, 
nor  at  any  time  before  or  since,  did  the  Romeros  have  any 
title  to  the  land  in  suit,  or  any  adjoining  land;  Ihat  no  one 
was  or  oould  be  interested  in  the  question  as  to  where  the  line 
would  run  except  Pacheco  and  Castro  on  the  one  side,  and 
the  Mexican  Gkyvemment  then,  and  now  the  United  States 
Government,  on  the  other  side. 

As  neither  Government  was  a  part^^  to  this  agreemsnl,  Aere 
can  be  no  estoppel,  of  course,  against  either  GFovemment 

The  true  theory  upon  which  these  parol  agreements  as  to 
boundary  lines  is  upheld,  is  stated  in  Hagey  v.  Detweiler,  85 
Penn.  409:  **But  adjoining  owners,  who  adjust  their  division 
line  by  parol,  do  not  create  or  convey  any  estate  whatever 
between  themselves;  no  such  thought  or  intention  influences 
their  conduct ;  after  their  boundary  is  fixed  by  consent,  they 
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hold  up  to  it  by  virtue  of  thfi  title  deeds,  and  not  by  virtue  of  a 
poj-ol  transfer/' 

It  will  be  observed  that  the  Court  speaks  of  *'  owners^ 
"adjoining  owners,"  as  being  the  only  pnes  who  may  make  this 
parol  division —r-o^feenme,  and  except  as  between  owners,  no 
fuch  agreement  could  be  made. 

Hence^  11  one  h^  title  and  the  other  has  not,  there  is  no 
mutuality  in  .the  agveement,  and  neither  is  bound  by  it.  (Per- 
Uns  V.  Owy,  3  Sorgt.  4^  Rawle,  331.) 

This  exact  question  was  so  decided  ia  the  case  of  Terry  t. 
Chandler,  16  N,  T.  (2d  Smitlj)  355. 

In  all  cases  where  the  '^  consentable  line "  has  been  upheld, 
it  is  iipon  the  idea  that  the  parties .  a;^^  conMgiums  auyners. 
{Henry  Thaeker  v.  John  Ouardiaier,  7  Mete  484;  Gray  v. 
Berry^  ft  N.  Hamp.  478;  Dibble  v.  Rogers,  18  Wend.  537; 
Adams  y.  Bockwell,  16  Wend,  285;  Wilson  v.  Hudson,  8 
Terger,  407;  Heirs  of  Houston  y,  Mattheyjs^  1  Yerger  46; 
Piersony.  Mosher,  80  Barbouy,  81;  J)u4ky  v.  ^Ucins,  39  N. 
HampL78.) 

And.in  fia  ease  has  wlcji  an  agreement  ever  been  upheld 
where  one  of  the  parties  was  ascertained  not  to  be  the  oumer. 
The  reason  is  obvious*  The  agreement  is  only  maintained  on 
the  principle  of  "estoppel/'  Thesubiieot  m3,tter  of  estoppel 
is  the  boundary  of  land — such  an.  estoppel  can  oiily  be  created 
by  the  acl«  of  on^  who  is  in  fact  owner  of  the  Und^  If  so 
ereated>  it  operates  against  the  land  itself,  into  whose  hands 
soever  it  may  cot^e,  deriving  title  from  the  party  making  the 
agreement;  the  estoppel  is  affixed  t;p- thQ.  title  thereafter;  but 
none  can  so  affix  it  unless  he  ha^e  the  title  ai  the  time. 

Suppose  A.,  a  party  in  possession,  agre^  with  B.,  a  conter- 
minous possessor,  iipon  a  dividing  line^  and  afterwards  the  true 
owner  of  the  premises  c^iii^od  by  A.  recovers;  them  from  him 
in  4n  action^  at  law;  eta  it  be.  pretefode^  that  the  owner  who 
iM  vecdvered  is  bound  or  esJtopped  by*  ^uob  an  agreement? 
Surely  not ;  and  if  he  is  -^ot  so  bound,  B*  is  not  bound,  because 
estoppeh must  be  nrniudk  . ,_ 

Here  the  Government  has,  in  tiie  assertion  of  its  just  rights, 
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declared  itaelf  to  Wt  the  owner  of  all  the  land  claimed  by  the 
Bomeros  in  this  transaction.  Is  ihe^  Qovenunent  estopped  bj 
the  unauthorized  act  of  Komero?  Certainly  not;  and  if  not, 
there  can  be  no  estoppel  on  tke  other  oide  either. 

If  the  argument  were  worth  pursuing  upon  this  pointy  we 
might  suggest  that  the  final  decree  in  favor  of  the  appellant, 
entered  by  the  consent  of  the  Gtovenunent,  &dng  the  boun- 
daries of  this  hmd,  so  lately  as  tlie  4th  day  of  June,  1863,  and 
oonfirmii^  his  title  thereto^  is  conclusive,  so  far  as  the  prin- 
ciple of  aa  ^^  eetoppel "  is  concerned.  . 

Again,  the  appellant  derives  his  title  from  the  United  States 
Qovemment,  by  decree  of  4th  June,  1862.  That  Government 
waa  nevev  a  party  to  axQT  transaction  with  Romero  or  his  suc- 
cessors, except  in  rejecting  their  claim.  And  appellant  derives 
title  idso  through  the  Mexican  Government,  which  Govern- 
ment was  never  a  parly  to  any  transaction  with  tbe  Romeros 
about  the  land,  except  in  refusing  to  make  them  a  grant  for  U. 

The  United  States  Govenuuent  being,  then,  free  to  act,  could 
it  not  give  the  land  to  Carpentier  by  its  action  ?  —  by  its  final 
decree,  ^tered  in  its  own  Courts,  by  its  own  express  consent? 

Though  Fremont  had  done  enough  to  estop  himseH  in  the 
Hariposa  Estate,  yet,  said  this  Coiirt,  in  BiddU  Boggs.  v.  Mer* 
ced  Mining  Co.,  14  CaL  373 :  ''  The  Government  could  not  be 
estojl^ed  from  asserting  its  tide  and  disposing  af  it  to  whomso- 
svet  and  whenever  it  thought  proper/* 

Tbe  reasoning  of  this  Court  in  the  Biddle  Boggs  case,  (nide 
pp^  372,  873,)  is  peculiarly  applicable  to  this  case.  Suppose 
that  it  was  true  that  Facheco  and  Castro  did  consider  that  the 
Imid  in  oontroveray  was  ungranted  public  land,  belonging  to 
the  Government,  ^^no  prohibition  existed  against  a  subse- 
quent a^uisition  of  the  title  from  the  superior  proprietor. 
The  defendant  could  not  acquire  by  mere  occupation  any  rights 
which  oQfuld  control  the  action  oi  the  Government  The  defend- 
ant 0onld  only  hold  so  lopg  as  the  superior  proprietor  per- 
mitted, and  if  that  proprietor  saw  proper  to/give  the  land  to 
Caj^entier,  ox  to  iji%y  other  person,  the  defendant  could  Inter- 
pol no  valid  objection.  The  Gove^inment  could  not  be  eatop- 
Tou  ixiv.— IS 
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ped  from  asaerting  its  title  and  disposing  of  it  to  whomaoe^e*^ 
and  whenever  it  thought  pfoper.'' 

S.  Heydenfeldi,  also  for  Appellants. 

The  defense  set  up  in  the  answer  relies  upon  an  agreement 
for  a  dividing  line  made  between  the  Romeros  and  Domingo 
Peralta,  so  •that  both  the  evidence  and  the  finding  were  de- 
partures from  the  pleadings.  The  plaintiff  was  not  called 
npon  to  meet  any  proof  of  an  agreement  with  any  other  dian 
with  Peralta. 

The  agreement  was  void  for  want  of  consideration,  beeanse 
the  Romeros  had  no  title  to  any  land  whatever.  It  mnst  be 
too  clear  for  argument  that  one  having  no  title  to  land  cannot 
make  a  valid  and  binding  agreement  as  to  boundary  with  one  ' 
who  has  the  title.  The  effect  attempted  here  to  be  ^ven  to 
this  supposed  agreement  is  to  make  it  confer  title  to  land  on 
<me  who  had  no  title.  This,  of  coarse,  cannot  be  done,  unless 
the  Court  can  construe  such  an  agreement  into  an  absolute 
sale  by  the  one  who  has  title  to  hipi  who  has  none.  This 
cannot  be,  because  no  such  thing  is  pretended  or  relied  on. 
The  Romeros  do  not  set  up  a  claim  of  title  under  Pacheco  or 
Oastro,  or  either  of  them,  but  under  the  Mexican  Qovemmant, 
and  it  had  been  determined  that  their  claim,  as  they  set  it  up, 
is  invalid.  Nor  can  it  be  done,  because  the  agreement  as 
proved  does  not  partake  of  the  nature  nor  contain  any  of  tbe 
incidents  of  a  sale,  even  supposing  that  a  sale  of  land  oonld 
be  made  without  writing 

The  agreement  cannot  operate  by  way  of  estoppeL  The 
Romeros,  in  order  to  set  up  estoppel,  must  show  that  the  con- 
duct, or  word,  or  agreement,  misled  them,  and  induced  them  to 
alter  their  condition,  and  that  they  were  ignorant  of  the  facts. 
(See  Hostler  v.  Hays,  8  Oal.  806 ;  Ooodale  v.  Seaimell,  8  Cal. 
29;  McCrachen  v.  San  Franciico,  18  OaL  626;  Burritt  v.  Dide- 
^on,  8  OaL  118.) 

The  doctrine  of  estoppel  is  construed  with  great  strictness, 
because  loose  statements  or  recitals,  so  far  from  expressing  the 
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truth,  may  exdude  a  party  from  alleging  the  trath.  (Osborne 
▼.  Endicott,  6  Cal.  168.) 

So  in  Oreene  v.  Bates,  9  Cal.  272,  in  a  ease  where  «a  partj 
owning  land  stands  by  and  in  silence  permits  another  to  occupy 
and  improve,  Judge  Murray  said:  "  Estoppel  in  such  cases  pro- 
ceed on  the  ground  of  fraud  or  culpable  silence,'^  and  therefore 
held  in  that  case  there  was  no  estoppeL 

In  Moore  r.  WUhinson,  18  Cal.  488,  the  plainti£Fs  had  pub- 
lished a  notice  stating  that  they  had  become  owners  of  the  grant, 
and  specifying  its  boundaries,  and  warning  trespassers  not  to 
come  within  such  boundaries;  upon  which  Mr.  Justice  Field 
said:  ^^  Sudi  notice  could  not  operate  as  an  estoppel  upon  the 
plaintiff.  It  was  only  evidence  of  the  opinicm  the  parties  enter- 
tained of  the  boundaries  of  their  dainu'^ 

J*  B.  Crockett,  for  Bespondenta. 

If  the  facts  found  by  the  jury  are  true,  (as  they  must  be 
assumed  to  be  on  this  appeal,)  the  important  question  is  pre- 
sented, whether  or  not,  under  such  facts,  the  claimants  can 
maintain  ejectment  for  all  the  lands  within  the  exterior  boun- 
daries. This  Court  has  so  often  decided  that,  under  ordinary 
drcumstanoes,  a  Mexican  grantee  is  entitled  to  the  possession 
'  of  all  the  lands  within  the  exterior  limits  of  the  grant,  until  his 
elaim  has  been  located  by  a  final  survey,  that  I  do  not  propose 
again  to  moot  the  question.  But  whilst  the  general'  proposi- 
tion is  conceded,  it  is  equally  plain  that  it  does  not  hold  good 
in  all  cases.  The  last  case  in  which  this  question  was  consid^ 
ered  by  the  Cburt  is  Mdhonsy  v.  Vain  WMcle,  21  Cal.  562,  in 
which  the  prior  decisions  are  fully  reviewed  and  the  whole  ques- 
tion definitely  settled.  The  Court  in  tiiat  case  distinctly  decides, 
that  if  the  grantee,  in  advance  of  a  survey,  selects  his  quantity 
and  location,  uses  it,  leases  it,  and  sells  it,  and  by  his  acts  or 
in  words  disclaims  title  to  the  remainder,  he  is  estopped  to  assert 
title  or  right  of  possession  to  any  lands  outside  of  his  selection, 
prior  to  a  final  survey.  That  is  predsely  this  case.  The  jury 
finds  and  the  proof  establishes  that  Pacheco  and  Castro  not  only 
eooBented  to  the  ooeupation  of  Bomero^  and  that  the  lands 
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might  be  granted  t<;^  Jbim,  but  agreed  upon  a  dividing  line,  and 
restricted  their  possession  and  claim  of  title  to  that  line. 
Bamero  went  there  with  their  cons^t,  and  occupied  his  landsy 
not  only  without  remonstrance,  but  at  their  desire.  Under  the 
principle  established  in  Mahoney  v.  Ywn  Winkle,  the  plaintiff 
cannot  dist\u-b  that  possession  in  advance  of  a  final  survey, 
whether.  Romero  had  title  or  not  To  defeat  this  action,  it  is 
enough  to  show  that  Pacheco  and  Castro  consented  to  the  oocu- 
pation  of  Bomero,  agreed  with  him  on  a  dividing  line,  confined 
their  occupation  and  claim  to  that  line,  and  disclaimed  title  to 
the  remainder.  It  is  not  material  whether  Bomero  acquired 
any  title  from  the  Mexican  Governoient.  Under  the  facts  found 
by  the  jury,  and  on  the  prineiples  settled  in  Mahoney  v.  Van 
Winkle,  the  plaintiff  is  estopped  to  deny  the  right  of  possession 
of  the  defendants  in  advance  of  a  final  survey.  I  deem  it  use- 
less to  elaborate  this  point,  for  the  reaaon  that  it  ia  fully  covered 
in  the  case  referred  to. 

The  appellant's  counsel  seeks  to  break  the  ferce  of  this  posi- 
tion by  invoking  the  dry,  technical,  oomsoum  law  rule,  that  UiO 
agreement  for  a  partition  line  is  valid,  unless  each  of  the  par- 
ties to  it  has  title  to  the  co-terminous  land%  and  he  says  Bomero 
bad  no  title,  and  the  agreement  was  therefove  void.  This  prin- 
ciple has  no  application  to  the  case.  The  partition  line  is  not 
relied  upon  as  a  technical  partition,  and  as  a  final  settlement  of* 
a  disputed  boundary,  but  aa  evidien^e  that  Pacheco  and  Castro 
selected  their  location,  and  limited  their  occupation  and  daim 
by  that  line.  Any  other  act  establishing  the  selection  and  loca- 
jtion  would  have  been  as  effectual  If  they  had  caused  a  pri- 
vate survey  to  be  made  of  their  two  leagues,  had  marked  the 
boundaries,  and  confijied  their  occupation  to  these  limits^  and 
disclaimed  title  to  the  remainder,  this  would  have  been  suffir 
ei^it  This  waa  precisely  what  was  relied  upon  as  a  selection 
in  Mahoney  v.  Ycm  Winkle,  and  the  Court  held  it  bad  only 
because  the  claimants  were  infants  and  married  women,  and, 
therefore,  incapable  of  binding  themselves  by  such  acts.  Except 
for  this,  the  Cpuit  would  have  decided  the  selection^  to  be 
obligatory  in  that  case» 
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^'But,''  the  Court  adds,  ^to  reBtrict  the  possessory  right  of 
the  grantee  to  the  seleetion  made,  the  selection  must  be  made 
with  such  disclaimers  as  to  the  residue  of  the  general  tract  as 
to  operate  as  an  estoppel  upon  him.''  The  only  question,  there- 
fore^ isy  did  the  grantee  mi&e  his  selection,  accompanied  by  sneh 
disclaimers  as  to  the  residue  as  to  operate  as  an  estoppel  upon 
himt  We  say  Paobeco  and  Castro  did  make  their  selection; 
and  as  eridenoe  of  it,  we  pro^e  that  they  agreed  with  Bomero 
npon  their  northern  line,  and  thenceforth  limited  their  occu- 
pation and  claim  by  it,  and  recc^nized  this  line  as  their  northern 
boundary.  And  we  say  that  they  disclaimed  title  as  to  the  resi- 
due, not  onlyin  terms,  but  that  they  expressly  agreed  that  the  resi- 
due might  be  granted  to  Bomero,  and  they  expressly  assented  to 
his  occupation.  We  therefore  say  they  are  estopped  by  their 
own  acts  as  against  Bomero  and  his  vendees.  In  Biddh  Boggs 
V.  Merced  Mining  Go.,  the  Court  held  there  was  no  valid  estop- 
pel against  Fremont's  paieni;  but  if  the  suit  had  been  brought 
in  advance  of  Hat  survey  and  patent,  it  is  manifest  from  the 
whole  opinion,  the  Court  would  have  held  the  estt^pel  in  that 
ease  to  be  valid. 

The  partition  line,  therefore,  in  this  case^  is  relied  upon 
only  as  conclusive  eridenoe  of  the  selection  and  location,  and 
as  evidence  of  a  disclaimer  as  to  the  residue;  and,  therefore, 
the  common  law  doctrine  invoked  by  the  appellant,  as  to  the 
title  of  the  co-terminous  owners  in  settling  disputed  boundaries, 
has  no  application.  The  qnestion  is  not  whether  a  valid 
partition  line  has  been  finally  and  conclusively  established  be- 
tween these  parties  for  all  time;  but  whether,  in  consenting 
to  this  line,  limiting  thems^ves  by  it,  disclaiming  title  as  to 
the  residue,  oonsentit^  to  the  grant  to  Bomero,  and  to  his 
occupation,  Pacheco  and  C&stro  did  not  select  their  location, 
with  such  a  disclaims  as  to  the  remainder  as  to  estop  them 
prior  to  a  final  etavey.  I  admit  the  estoppel  may  not  bind 
them,  if  the  Oovemment  finally  locates  the  land  so  as  to 
include  the  possession  of  Bometa  But,  until  this  is  done,  the 
estoppel  operated.  It  would  be  most  nnjust  if  it  were  other- 
wiseu     The  grantee  is  entitled  to  but  two  leagues  out  of  six. 
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Another  person  applies  for  the  surplus.  The  grantee  consesits 
it  may  be  granted.  Whilst  the  proceedings  are  pending,  the 
applicant  goes  into  possession  with  the  consent  of  the  Govern- 
ment and  of  the  first  grantee,  and  they  agree  upon  a  partiticm 
line,  which  is  respected  by  both  for  a  series  of  yeara.  Whilst 
matters  remain  in  this  condition,  and  before  a  final  survey,  the 
first  grantee  brings  his  action  to  oust  the  other  from  a 
aion  originally  acquired  with  his  oonsenti  and  with  the  < 
of  the  QovemmenL 

By  the  Courts  Rhodbb,  J. 

This  is  an  action  of  ejectment  to  leoover  the  pooooorion  of  a 
porti(m  of  the  Bancho  San  Bamon,  situated  in  the  Oowaty  of 
Contra  Costa. 

The  plaintiff  claims  title  under  a  grant  issued  by  the  Gk>v- 
emor  of  California  to  Bartolo  Pacheco  and  Mariano  OastxOy  in 
1833,  and  approved  by  the  Territorial  Deputation  in  1834. 
Mariano  Castro,  by  deed  dated  August  6th^  1852,  recited  that 
in  1843  he  had  conveyed,  and  he  thereby  again  conveyed,  all 
his  right,  title,  and  interest  in  and  to  the  said  rancho  to 
Domingo  Peralta,  who,  in  1857,  conveyed  the  same  to  John 
B.  Watson,  and  Watson,  in  1858,  oonveyed  the  same  to  the 
plaintiff. 

Domingo  Peralta  having  filed  his  petition  for  confirmation 
before  the  Board  of  United  States  Land  Commissioners,  pray-, 
ing  for  the  confirmation  of  the  title  to  the  one  undivided  half  of 
said  rancho,  such  proceedings  were  had  before  said  Board  and 
before  the  District  Court  of  the  United  States  that  a  final 
decree  was  filed  in  said  Court  on  the  4th  day  of  June,  1862, 
finally  confirming  to  said  plaintiff  (who  had  been  substituted 
for  said  Peralta)  the  undivided  half  of  said  rancho,  the  tract 
confirmed  being  restricted  to  two  square  leagues  of  land,  the 
whole  rancho  containing  six  square  leagues. 

The  complaint  alleges  that  the  plaintiff  is  the  owner  in  fee 
and  entitled  to  the  possession  of  a  certain  portion  of  the  randioy 
described  by  metes  and  bounds,  and  contains  the  usual  allega- 
tions of  ouster  and  possession  b^  the  defendants. 
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The  defendants,  by  their  answer,  deny  that  the  plaintiff  is 
the  owner  or  is  entitled  to  the  possession  of  the  premises ;  and 
allege  that  they  are  the  owners  in  fee  and  entitled  to  the  pos- 
session of  the  premises  under  title  derived  from  Inocencio,  Jose, 
and  Mariano  Bomero,  who  were  formerly  the  owners  thereof. 
And  they  allege,  for  a  further  defense,  that  before  the  oom- 
mencement  of  the  suit  the  Bomeros  were  in  possession  of  the 
premises,  claiming  title  under  a  grant  fr<Mn  the  Meodcan  6ov- 
enunent,  and  that  said  Peralta  was  in  possession  claiming,  title 
to  an  adjoining  rancho;  that  a  dispute  arose  between  the 
Someros  and  Peralta  in  respect  to  the  dividing  line  of  the  two 
ranches;  that  thereupon,  to  terminate  said  dispute,  the  parties 
agreed  upon  and  established  a  dividing  line,  and  that  thereby  the 
premises  in  dispute  were  included  in  the  rancho  of  the  Bomeros ; 
that  by  mesne  conveyances  the  defendants  have  succeeded  to 
the  rights  of  the  Bomeros.    The  pleadings  are  verified. 

The  case  was  tried  by  a  jury,  who  returned  a  general  ver- 
dict for  the  defendant,  and  special  findings,  in  answer  to  the 
several  interrogatories  submitted  to  them  on  motion  of  tjie 
respective  parties. 

The  plaintiff  excepted  to  the  general  verdict,  and  to  several 
of  the  findings  on  the  special  issues,  and  moved  for  judgment  in 
his  favor  upon  the  special  findings;  and  the  motion  having 
been  overruled,  and  judgment  having  been  entered  for  the  de- 
fendants, the  plaintiff  moved  for  a  new  trial,  which  was 
denied. 

The  plaintiff  appeals  from  the  order  denying  the  motion  for 
a  new  trial  and  from  the  final  judgment,  and  assigns  many 
errors,  which,  however,  may  be  reduced  to  a  few  general  heads« 

There  is  no  question  that  the  plaintiff  is  the  owner  in  fee  of 
the  undivided  half  of  the  Bancho  San  Bamon,  as  confirmed  by 
the  final  decree  of  the  District  Court  of  the  United  States,  to 
the  extent  of  two  square  leagues,  and  that  by  virtue  of  the 
grant  under  which  he  claims  and  said  confirmation,  he  is  enti- 
tled, imtil  a  final  survey,  to  recover  the  possession  of  any  por- 
tion of  the  whole  rancho  from  any  one,  except  a  person  claim- 
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ing  title  or  the  right  of  possession  under  or  through  Pacheco 
or  Castro,  the  grantees,  or  the  Government 

This  principle  4ia8  been  so  fully  settled  by  this  Court  by 
repeated  decisions,  and  particularly  in  the  case  of  Hahoney  v. 
Yon  Winkle,  21  CaL  652,  that  it  is  unnecessary  to  give  any 
reason  therefor;  and  the  learned  counsel  of  the  defendants 
admits  the  correctness  of  the  general  proposition.  He  insists, 
however,  that  this  case  falls  within  the  exceptions  to  the  gen- 
eral rule,  as  stated  in  the  case  last  cited,  vis:  if  the  grantee,  in 
advance  of  a  survey,  elects  his  quantity  and  location,  uses  it, 
leases  it,  and  sells  it,  and  by  his  acts  or  words  disclaims  title  to 
tile  remainder,  he  is  estopped  to  assert  title  or  right  of  posses- 
sion to  any  land  outside  of  his  possession  prior  to  a  survey ;  and 
lie  says  that  as  Pacheco  and  Castro  not  only  consented  to  the 
occupation  of  the  sobrante  by  the  Bomeros,  but  agreed  upon  a 
dividing  line  between  the  rancho  and  the' sobrante,  and  as  both 
parties  occupied  in  accordance  with  said  dividing  line,  the 
grantees  are  estopped  from  claiming  beyond  the  division  line 
prior  to  a  final  survey.  This  brings  us  to  the  consideration  of 
the  principal  question  involved  in  the  case. 

The  document  introduced  in  evidence  by  the  defendants 
against  the  objections  of  the  plaintiff,  consisting  of  the  two  peti- 
tions of  the  Bomeros  to  the  (Governor,  the  first  dated  January, 
1844,  for  the  grant  of  the  sobrante  of  tlie  Ranchos  of  Moraja, 
Lorenzo  «Pacheoo  and  Julian  Wil,  the  other  dated  Mardi,  1844^ 
for  a  grant,  provisionally,  that  thqr  might  commence  sowing  be- 
fore the  proper  season  should  pass,  with  the  orders  for  the  in- 
forme  and  for  the  measurement  of  the  land,  and  the  two  petitions 
to  the  Alcalde  of  San  Josg,  together  with  his  orders  respecting 
the  same,  fail  to  establish  (as  was  decided  by  the  District  Court 
of  the  United  States)  any  title  in  the  Romeros,  either  perfect 
or  inchoate,  to  any  portion  of  the  Sancho  San  Ramon  as  against 
thi  Gk>\eimment,  and  those  documents,  therefore^  did  not  confer 
u]*on  them  any  right  of  possession*  No  otlier  evidence  waa 
offered  by  the  defendants  tending  to  show  title  or  right  of  pos- 
session in  them  derived  from  the  Government    The  Romeros, 
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theFefore,  were  not  in  a  poeition  to  eetabUdi  a  partitioii  line  aa 
between  adjoining  owners  of  the  land. 

Bnt  it  18  inaisted  by  the  defendants  that  the  establishment  of 
the  division  line,  as  testified  to  by  the  witnesses,  though  not 
BoffioiaDt  aa  a  technical  partition  line  between  eo-temunons  pro- 
prietorsy  was  endence  of  the  selection  of  die  location  of  the 
two  square  leagaea  by  Pacheco  and  Castro^  and  that  such  seleo- 
tion  of  the  location^  accompanied  by  evidence  of  a  disclaimer 
of  the  residne  of  the  land  not  included  within  the  loeation^ 
amounted  to  an  estoppel  against  the  said  grantees,  and  would 
effectually  prevent  a  recovery  of  any  of  the  lands  outside  of 
said  location  prior  to  a  final  survey.  The  estoppel  daiiEied  is 
of  the  dass  of  equitable  estoppels,  which  has  grown  up  under 
the  influence  of  equity  in  modem  times,  and  not  of  the  techni- 
cal estoppels  recognized  by  the  old  rules  of  the  common  Uw. 
An  equitable  estoppel  is  wdl  defined  by  Mr.  Chief  Justice  Field 
in  Biddie  Boggs  ▼•  Merced  Mining  Company,  14  Cal.  367.  He 
says:  ''It  must  appear,  first,  the  party  making  the  admiflsiony 
by  his  deelaratiocis  or  conduct,  was  apprised  of  the  true  state 
of  his  own  title ;  second,  that  he  made  the  admission  with  the 
express  intention  to  deceive,  or  with  soeh  careless  and  culpable 
aeg^igenoe  as  to  amount  to  ocmstmctive  fraud;  third,  that  the 
other  party  was  not  only  destitute  of  all  knowledge  of  the  true 
state  of  the  title,  but  of  the  means  of  acquiring  such  knowledge; 
and,  fourth,  that  he  relied  directly  npon  such  admission,  and 
will  be  injured  by  allowing  its  truth  to  be  disproved."  The  ea- 
toppel  relied  upon  by  the  defendants  is  not  claimed  to  have 
affected  the  title,  but  only  that  it  attached  itself  to  the  posses- 
sion, and  continued  effective  until  the  person  holding  the  title 
could  proceed,  upon  a  final  survey,  to  take  possession  by  virtue 
of  his  title  and  the  survey ;  and,  in  order  to  create  one  of  the 
requisites  of  such  estoppel,  they  allege  that  the  Bomeros  took 
and  held  possession  of  the  sobrante  with  the  consent  of  the 
grantees  as  well  as  the  Government. 

The  consent  of  Ae  grantees  must  be  proved  to  have  been  one 
of  the  oauses  moving  the  Romeros  to  take  possession,  otherwise 
it  could  not  <q>enite  so  as  to  oonstitute  one  of  the  facts  creating 
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tile  BBtoppeL  Inooemcio  Romero  testified,  against  the  object 
tion  of  the  plaintiff,  that  he  took  possession  under  the  order  of 
the  Governor — he  evidently  referring  to  the  two  petitions  of 
the  Romeros  to  the  Governor,  and  the  orders  thereon —  and  the 
jury  found  as  a  fact,  upon  an  interrogatory  submitted  to  them, 
that  the  Bomeros  did  take  possession,  in  1844  or  1845,  by  vir- 
tue of  those  two  petitions  and  the  orders  thereon.  His  testi- 
mony concerning  his  conversation  with  Pacheco  shows  that 
the  conversation  related  to  the  question  as  to  whether  Pacheco 
was  willing  that  the  Romeros  should  procure  a  -grant  of  the 
sobrante,  and  he  states  that  Pacheco  was  willing  that  it  should 
be  done;  but  there  is  no  evidence  showing  that  the  Bomeros 
expected  to  or  did  take  possession  by  reason  of  such  consent, 
nor  that  at  that  time  there  was  any  understanding  or  ezpecta- 
tion  that  the  Bomeros  would  take  possession  before  the  land 
was  granted  to  them  by  the  Government 

It  is  contended  by  the  defendants  that  the  designation  by 
Pacheco  and  Castro  of  the  creek  mentioned  by  the  witnesses 
as  their  northern  boundary^  amounted  to  a  location  by  them  of 
their  two  square  leagues^  and  a  disclaimer  as  to  the  residue  of 
the  rancho  — the  land  north  of  said  creek  —  and  that  the  dis- 
claimer would  continue  operative  against  them  and  their  gran- 
tees, by  way  of  an  estoppel,  until  a  final  survey  of  the  rancho, 
(not  considering  the  boundary  line  as  a  technical  pardtion,  and 
not  regarding  the  disclaimer  as  a  consent  to  the  defendants' 
occupation  of  the  residue  so  disclaimed,)  and  in  support  of  this 
position  they  rely  particularly  upon  the  doctrine  enunciated  in 
the  case  of  MaJioney  v.  Van  Winkle,  31  Cal.  680. 

The  Court  in  that  case  holds  that  the  grantee  may  make  a 
selection  and  location  of  his  specific  quantity,  **  under  such  cir- 
cumstances and  accompanied  with  such  disclaimers  as  to  estop 
him  from  the  assertion  of  any  title  or  right  to  the  possession  of 
the  remainder  existing  wilMn  the  eorterior  bonndaries  of  the 
general  tract,  until,  by  the  action  of  the  Government,  it  is 
determined  that  his  claim  under  the  grant  shall  be  satisfied  bv 
land  elsewhere  selected.**  Mr.  Chief  Justice  Held,  in  deliv- 
ering  the  <^inion  of  Ihe  Oonrt,  then  pvooeeds  to  diseosB  the 
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natore  and  effect  of  the  dieclaiiiier;  and  in  dedaring  its  effect 
upon  ihe  question  of  the  recovery  of  poesession,  he  evidently 
regards  it  as  one  of  the  facte  ixrhieh,  taken  in  connection  with 
other  circmnstances  may  operate  as  an  estoppel  as  to  the  resi- 
due not  indnded  within  the  location ;  for  it  could  not  be  con* 
tended  that  a  mere  verbal  disclaimer,  be  it  as  complete  as  it 
may,  if  made  to  one  having  no  right  or  title  to  the  lands  to 
which  the  disclaimer  applied,  could,  by  its  own  proper  force, 
operate  as  an  estoppel,  unless  the  person  to  whom  it  was  made 
was  directly  influenced  to  rely  upon  it,  and  did  act  thereon  in 
such  a  manner  that  it  woold  be  a  fraud  to  him  to  permit  the 
disclaimer  to  be  retracted. 

The  decision  in  that  case  fully  harmonizes,  on  this  point, 
with  that  of  Biddle  Boggs  v.  Merced  Mining  Co.  But,  even 
assuming  that  the  Court  was  considering  the  consequences  of  a 
disclaimer,  taken  by  itself  and  disconnected  from  any  other 
facts  (except  the  possession  of  the  defendants)  which  might, 
united  with  it,  amount  to  an  estoppel,  the  Court  held,  in  that 
ease,  that  the  proof  offered  in  the  Court  below  was  properly 
excluded,  as  it  showed  that  a  part  only  of  the  tenants  in  ^com- 
mon of  llie  rancho  participated  in  the  alleged  disclaimer. 

In  the  case  at  bar,  Inocencio  Bomero  testified  that  his  con- 
versation about  tiie  dividing  line  was  with  Pacheco,  and  not 
with  Castro,  his  tesumt  in  common;  and  he  does  not  mention 
any  conversation  between  him  and  Peralta,  who  succeeded 
Castro,  and  he  does  not  pretend  that  any  agreement  was  made 
eonceming  the  division  line,  except  the  one  mentioned  as  hav- 
ing been  made  in  1844,  between  him  and  Pacheco. 

The  testimony  of  Pico  shows  that  several  attempts  were  made 
by  him  to  have  the  survey  of  the  northern  line  of  the  Bancho 
San  Bamon  made^  but  in  this  he  failed,  when  he  told  Bomero 
to  put  himself  in  possession  until  a  survey  should  be  made; 
and  Bomero  having  put  himself  in  possession,  ^^it  so  remained 
tmtil  1849,  when  a  dispute  arose  between  Bomero  and  Peralta 
about  the  boundaries^  and  thm  a  surveyor  went  to  measure 
the  land.''  This  does  not  indicate  that  a  location  of  the  rancho 
made  and  the  line  dividing  tiie  rancho  agreed  upon,  but 
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rather  the  ocmtraiy;  and  it  wcmld  aeem  that  the  tme  oolution 
of  the  matter  is  found  in  Pico's  testimonji  when  he  states  that 
the  rodeo  line  of  the  ranch  was  near  a  creek  which  divides  it. 
The  defendant's  witnesses  —  Victor  Castro,  Ignacio  Slbrian, 
and  JosS  Maria  Amador  —  all  mention  the  creek  as^  the  rodeo 
line. 

If  we  admit  that  there  was  scmie  evidence  that  Pacheco  agreed 
to  a  line  as  a  dividing  line  between  the  rancho  and  tibie  aobrante 
sufficient  for  the  jury  to  find  that  he  had  so  agreed,  still  there 
is  no  evidence  that  Castro  or  Peralta  regarded  such  a  line  as 
anything  more  than  a  rodeo  line,  a  line  that  might  or  might  not 
coincide  with  the  true  line  of  the  rancho.  Their  agreement  or 
assent  to  that  line  as  the  rodeo  line  could  not  operate  as  a 
disclaimer  on.their  part  as  to  the  residue  of  the  rancho  north  of 
the  line. 

The  evidence  in  the  case  fails  to  show  the  existence  of  other 
facts  necessary  to  create  the  estoppel,  as  defined  in  the  case 
above  cited*  (Biddle  Boggs  v.  Merced  Mining  Company,) 
Neither  Pacheco,  Castro,  nor  Peralta,  could  at  that  time  point 
out  ^e  limits  of  the  two  square  leagues  that  would  be  sur- 
veyed for  the  Bancho  San  Bamon ;  the  Bomeros  had  the  means 
of  acquiring  the  knowledge  of  the  true  state  of  the  title  to  the 
rancho,  and  they  evidently  did  know  it,  and  there  is  not  suffi* 
cient,  if  any,  evidence  to  prove  that  the  Bomeros  relied  directly 
upon  the  acts  of  admission  of  Pacheeo  or  Castro  for  any  pur- 
pose except  to  procure  a  grant  of  the  sobrante;  ahd  the  peti- 
tions of  two  of  the  Bomeros,  in  1847,  to  Burton,  as  Alcalde  of 
San  Jose,  state  that  they  had  not  then  procured  the  possessioii 
of  the  lands  they  had  petitioned  for  in  1844. 

The  view  that  we  have  thus  tak^ot  of  the  case^  renders  it 
unnecssaTy  to  consider  in  detail  the  several  errors  assigned* 

The  Court  should  have  given  to  the  jury  the  fourth,  seventlu 
and  eighth  instructions  asked  for  by  the  plainti£t. 

The  following  instructions  given  by  the  Court  were  errone- 
ous, for  the  reasons  already  stated,  vis:  '^Xhat  from  all  the 
evidence  and  circumstances,  the  jury  might  find  an  agreemaatt 
between  Inocencio  liomero  and  Mariana  Castro,  relating  to  a 
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diyision  line  between  them,  notwithstanding  the  jury  might 
find  that  said  Bomero  had  positivelj  testified  in  this  case  that 
he  did  noi  make  any  agreement  widi  said  Castro,  or  have  any 
oonversation  with  him  in  relation  thereto ;"  also,  '^  that  if  Bar- 
tolo  Pacheoo  or  Lorenzo  Pacheoo  agreed  with  the  Bomeros,  or 
either  of  them,  upon  a  dividing  line  prior  to  the  occupation  of 
the  Someros,  and  with  a  view  to  their  occupation  in  expecta- 
tion of  a  grant,  and  if  Mariano  Castro,  while  he  was  a  part 
owner  of  the  Bancho  San  Eamon,  was  informed  of  and  ac- 
quieaoed  in  said  agreement,  such  an  agreement  was  as  obliga- 
toiy  upon  him  as  if  it  had  been  made  by  him  in  person*'' 

The  Court  also  erred  in  submitting  to  the  jury  the  fourth 
interrogatory  requested  by  the  defendants,  for  the  additional 
reason  that  it  leaves  the  jury  the  determination  of  the  legal 
effect  of  the  papers  referred  to  in  the  interrogatory.  The  sev- 
enth, ei^th,  ninth,  and  seventeent)i  interrogatories  of  the  de- 
fendants were  improperly  submitted  to  the  juiy. 

The  judgment  is  reversed  and  the  cause  remanded  lor  a  new 
trial 

By  Sawtsb,  J.,  ooncorring  specially: 

I  oonoar  in  the  opinion  that  the  judgment  should  be  leversed 
snd  the  cause  remanded. 

Mr.  Justice  Oubbbt  e^pmied  no  opinko. 


APBIL  TERM,  1864. 
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wb«r«  the  plalotlff  elalms  title  to  the  deoMuided  premises  derWed  from  a 
BpsnlA  or  Mexican  grant,  and  tbe  defendant  haa  been  In  flTe  yeari  a4Tent 
poflMtetoB  nudtor  a  elaim  of  tltl«;  be  mtiy  rwl  Wltli  praof  of  bta  tite  yean 
adverM  pMsenldi^  and  tbe  batdem  la  oaat  npdn  Ite  plattttfT  of  praTtim  diat 
lees  than  five  years  have  expired  since  the  final  conflrmation  oi  the  gsaat, 
ta  order  to  defeat  the  defense  of  the  Statute  of  Limltaffona. 

■am^—  Where  the  plaintiff  provea  tUle  derlred  from  a  Spanlinti  or  If exMaa  gfaat, 
and  reati,  add  tke  dafebdan*  proyea  !!▼»  jeat«  adveite  poeseasflon  nader  a 
claim  of  title,  as  a  defense,  and  rests,  ttie  defendant  la  entitled  to  Jndgment 
unless  the  plaintiff  shows  in  rebnttal  that  leas  than  Ato  years  haVe  expired 
since  a  itaial  conilrmatloff. 

WTkTvrm  am  LiMiTAvioKa  —  CoiraTsocttoir  or^«^  Seedott  6  of  the  A^t  deflnin 9  the 
time  for  commencing  clTil  actions  la  the  only  section  In  the  Act  applicable  to 
actions  for  the  recovery  of  lands,  and  covers  every  case  for  the  recovery  of 
the  posseesfbn  of  land ;  and  the  proviso  to  wictVcm  6'  corers  every  case  of 
title  derived  from  tlie  Bpqnlah  ot  M^dcaa  QovenimeBt. 

Baaca. —  Section  7  of  said  Act,  and  the  proviso  thereto  attached;  refer  to  personal 
actions  founded  npon  the  title  to  real  property,  and  not  to  actions  for  the 
recovery  of  snch  property. 

Vol.  XXIV.— 19  C289] 
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8AMB.-^The  proviso  to  sections  6  and  7  of  said  Act  are  not  limited  In  their  ap- 
plication to  cases  where  the  plalntllE  claims  under  a  Mexican  or  Spanish 
grant,  and  the  defendant  contests  the  validity  of  such  grant,  bnt  apply  to 
all  cases  where  the  original  source  of  title  Is  from  such  grant,  even  If  both 
parties  claim  to  derive  title  from  the  same  grant. 

Appeai.  from  the  District  Court,  SeYenth  Judicial  District, 
Solano  Oountgr. 

When  the  pleadings  in  the  ease  at  bar  were  completed,  the 
statute  regulating  proceedings  and  pleadings  required  a  replica- 
tion to  affirmative  matter  amounting  to  a  defense  to  the  action 
of  the  plaintiff. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Whitman  &  WeUa,  for  Appellants. 

The  following  question  was  submitted  by  the  Court  to  the 
jury^  and  by  them  answered  in  the  aflBrmative;  *'  Has  William- 
son,  the  defendant,  had  possession  of  the'  prranises  in  contro- 
versy for  five  years  continuously,  prior  to  the  commencement 
of  this  suit,  holding  the  same  adversely  to  the  plaintiff  and  his 
grantors  f'  Tt  would  seem  that  tiiis  finding  of  the  jury  was 
oondusive  of  the  question.  There  is  n6  dispute  as  to  the  actual 
and  undisturbed  possession  of  defendants,  and  the  only  ques- 
tion made  in  the  Court  below  was  that  the  statute  could  not 
run  against  the  plaintiff  in  the  case,  as  the  holdings  of  himself 
and  defendants  were  all,  as  stipulated,  under  the  grantee  of  a 
Mexican  grant  This  position  is  untenable.  The  Act  of 
1865  simply  gives  to  those  claiming  under  a  Mexican  grant 
the  indulgence  of  four  years  from  the  final  confirmation 
thereof  in  whidi  to  bring  suit.  In  other  words,  the  assimip- 
tion  of  the  statute  is  that  the  non-confirmation  of  a  grant  is  a 
disability,  and  during  the  continuance  of  that  disability  the 
statute  shall  not  run  against  the  party  laboring  thereunder. 
But  non  constat,  in  the  case  at  bar,  but  the  grant  of  Vallejo  had 
been  confirmed  more  than  five  yea:rs  before  the  commencement 
of  the  suit  The  onus,  in  all  cases,  lies  upon  the  party  seek- 
ing the  benefit  of  the  disability ;  and  if  the  plaintiff  wishes  to 
avail  himself  of  Hie  fact  that  the  grant  never  has  been  con- 


SUPREME  COURT  —  APRIL  TERM,  1864.      201 

UlcbaidtoB  V,  WilUamion  ei  ol. 

firmed,  or  that  five  years  have  not  elapsed  since  its  final  ooi^ 
firmation,  it  is  upon  him  to  show  it.  There  is  no  evidence  in 
the  case  npon  the  question;  all  that  appean  tondiing  the 
original  title,  under  which  all  parties  claim,  ia  oontained  in 
the  stipulation  previously  cited.  To  the  point  of  the  bordeii 
of  proof,  we  cite  Wheeler  v.  Webster,  1  E.  D.  Smith,  1. 
Admitting  this  position  to  be  incorrect,  however,  still  we  con- 
tend that  the  plaintiff  cannot  avail  himself  of  the  indulgences 
of  the  statute  of  1855.  They  were  not  intended  to  apply  tc 
any  such  case.  There  is  no  question  here  of  any  adverse 
holding  as  against  the  ori^nal  title,  but  the  question  is,  which 
of  the  two  adverse  claimants  has  that  original  title  as  against 
the  other?  As  has  been  said,  the  theory  of  the  statute  di 
1855  is,  that  the  non-confirmation  of  a  Mexican  title  is  a  dis- 
ability, and  the  statute  shall  not  run  against  any  person  labor- 
ing under  such  disability,  and  ^hall  only  commence  when  such 
disability  is  removed  by  final  confirmation.  To  persons,  how- 
ever, claiming  under  ^e  same  Mexican  grant,  no  such  pre- 
sumption accrues.  By  their  admowledgment  of  the  title,  the 
disability  as  to  them  is  removed  and  ceases.  The  title  as  to 
them;  as  between  each  other  and  their  grantor,  is  finally  con- 
firmed. The  reason  of  the  rule,  then,  fails,  and  the  rule  should 
and  does  cease  to  exist.  Neither  party-  in  this  case,  then,  can 
claim  the  benefit  of  this  indulgence  as  against  the  other,  and 
the  plea  of  the  statute,  without  the  priviso^  holds  good«  {The 
Trustees  v.  Payne,  8  Monr.  161.) 

Johi9  Ourrey,  for  Respondents. 

Our  Statute  ot  Limitations,  like  those  of  other  States,  4nd 
the  statute  21  James  I,  exempts  from  its  operations  persons 
laboring  under  specific  disabilities  (Wood*s  Dig.,  47,  48, 
§§16,  22,  23);  and  it  may  be  conceded,  as  it  is  undoubtedly 
the  rule,  that  he  who  would  avail  himself  of  any  particular 
disability  must,  in  the  first  instance,  establish  its  existence; 
but,  when  its  existence  appears,  it  will  be  presumed  to  have 
continued,  unless  the  disability  be  of  a  nature  that  by  the 
lapse  of  time  must  have  become  removed ;  for  instance,  where 
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tj^. disability  of  infancy  or  imprisonment  for  a  definite  time 
|{|aj  be  pleaded,  and  the  period  of  infanej  or  imprisonment 
^ppeasd  W  kave  expii^;  but  if  the  disability  may  be  witli- 
pifLt\9k  limitation,  as  insanity  or  residence  beyond  the  jurisdic* 
tkla^  then,  in  order  to  deprive  the  party  pleading  the  disability 
of  escemption  from  the.  operation  of  the  statute,  his  adversary 
ipsst  affirmatively  show  that  audi  disability  was  removed,  so 
that  the  period  <^  limitation  had  ocnnpletely  run  before  aotion 
Jbrought.  {Adm'r  of  Anderson  v.  Smith,  2  McCord,  269;  Pb- 
thier  on  Obligations,  App.  &7S;.  Matthews  on  Presumptive 
Ev.  18;  ffaK  V.  Warren,  »  Vesey,  «11;  1  Fonb.  Eq.  71.) 
I  The  27th  section  of  the  SUttote  of  Limitations  of  Kew 
Tork  (2  N.  Y.  Rev.  Stat  2»7)  is  in  substance  the  same  as  the 
22d  section  of  our  statute  above  referred  to,  whioh  provides 
that  if^  wh^i  the  cause  ol  action  shall  accrue  against  a  per- 
aon,  he  is  out  of  the  State,  the  action  may  be  commenced 
within  the  term  limited  therein  after  his  return  to  the  State; 
and  if,  after  the  cause  of  a6ti<»  Ab31  have  accrued,  he  depsrt 
the  State,  the  time  of  hia  absence  diall  not  be  part  of  the 
time  limited  for  the  commencement  of  the  action.  There 
has  existed  in  Massachusetts  a  statute  of  Eke  import  witli  the 
first  part  of  this  22d  seetion  of  our  Act,  and  the  27th  section 
of  the  Kew  Yoiic  Act,  which  is  in  substance  a  transcript  of 
tixB  4  and  &  Anne,  c  16^  see  19.  By  the  authorities  invcdv* 
VJig  the  eonsidnralioii  of  theae  statutes  the  questions  of  plead- 
ing and  evidence  are  disposed  of,  as  also  the  point  arising  in 
this  case,  as  upon  whom  was  the  burden  of  proof  after  it 
appeared  that  the  plaintiff's  title  to  the  demanded  premises 
was  derived  from  the  Mexican  ITation. 
t ,  By  the  authorities  it  is  plain  that  after  it  is  established  Hiat 
a  disability  of  a  nature  tiiat  might  extend  thnmgh  all  time 
existed,  the  burden  of  proof  r^sts  on  the  party  who  would 
avoid  the  disability  to  show  it  removed  at  a  period  from  which 
the  statute  could  have  completely  run.  (Fowler  v.  Huni,  10 
John.  464 ;  White  v.  Bailey,  8  Mass.  270 ;  Cole  v.  Jessup,  2 
Barb.  310;  Little  v.  Blunt,  16  Pidc  859;  Faw  v.  Boherdeau, 
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3  Cmwk,  174;  Ford  t.  Baieoch,  9  Sand.  619;  IHdierv.  Dav> 
son,  2  Barb-  CSi.  R  478.) 

Upon  the  theory  that  a  diflability  existed  because  the  plain- 
tifPs  title  was  derived  from  the  Mexicaii  Government,  which 
wonid  avoid  the  raiming  of  the  Statute  of  limitationa  until 
the  final  confirmation  of  such  title,  then,  when  it  appeared 
that  the  title  was  so  derived,  the  disability  which  obstructed 
the  running  of  the  statute  was  established,  and  afforded  an 
effectual  answer  to  the  def^idant's  plea«  If  it  might  have 
been  desired  on  the  part  of  the  defendants  to  avoid  the  effect 
of  the  fact  of  the  disability  so  established,  the  burden  of  proof 
was  upon  them  to  do  so,  because  the  removal  of  such  disa- 
bility was  essential  to  the  maintenance  of  the  plea  of  the  Statute 
of  Limitations. 

If  section  six  of  the  limitation  Act,  as  amended  in  18S6, 
was  the  only  provision  of  the  statute  affording  pxioteetioii  to 
the  owner  of  land  under  title  derived  from  the  Spanish  or 
Mexican  Oovemments^  there  would  be  much  greater  atrength 
in  the  appellant's  position;  because,  by  that  section^  it  seems 
to  me,  there  is  no  saving  of  the  rights  of  such  an  owner,  after 
five  years  possession  by  an  adverse  claimant,  until  a  final  con- 
firmation  of  the  title.  It  is  quite  evident  that  by  this  section 
the  Legislature  had  in  contemplation  a  party  claiming  real 
estate  under  a  title  derived  from  the  SpOMsh  or  Mexican  Oov- 
emments,  who  had  been,  and  was,  and  would  continue  to  be, 
disabled  from  maintaining  his  aetion  before  a  final  confirma-' 
tion  of  such  title,  and  hence  by  said  section  'provision  was 
made  for  the  protection  of  persons  holding  imperfect  titles 
derived  from  a  former  Government,  on  which  they  could  not 
maintain  an  action  until  after  final  confirmation*  Provision 
having  been  made  by  section  six  for  the  protection  of  the  dass 
of  titles  above  mentioned,  there  remained  another  and  supe- 
rior class  of  tities,  derived  from  the  Spanish  and  Mexiean  Gor^ 
emments,  on  which  an  action  might  be  maintained,  though, 
as  exi>erience  had  proved,  the  obstacles  in  the  way  mi^t  het 
of  extreme  difficulty.  It  waa^  therefore,  provided  by  section 
seven,  that,  ^'  'No  cause  of  action,  or  defense  to  an  action,  founded 
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upon  the  title  to  real  properly,  or  to  rents^  or  to  serv^icee  out 
of  die  same,  shall  be  effectual,  unless  it  appear  that  the  per- 
son prosecuting  the  action^  or  making  the  defense,  or  under 
whose  title  the  action  is  prosecuted  or  the  defense  is  made, 
or  the  ancestor,  predecessor,  or  grantor  of  such  person,  was 
seized  or  possessed  of  the  premises  in  question  within  five  years 
before  the  ccnnmencement  of  the  act  in  respect  to  which  such 
action  is  prosecuted  or  defense  made,  or  unless  it  appear  that 
the  title  to  such  premises  was  derived  from  the  Sparddi  or  Mexi- 
can OovemmentSj  or  that  the  same  was  confirmed  by  the  Qov- 
emment  of  the  United  States  or  ita  authorities  within  five 
years  of  the  conunencement  of  such  action." 

This  section  contains  in  itself  an  authentic  interpretation  of 
its  meaning.  Understanding  it  as  its  words  plainly  import,  it 
embraces  titles  to  real  property  of  the  following  classes : 

Ist  Those  evidenced  by  the  seizin  of  the  parfy,  his  ances- 
tor, predecessor,  or  grantor. 

2d.  Those  evidenced  by  the  possession  of  the  par^,  his 
ancestor,  predecessor,  or  grantor. 

3d.  Titles  derived  frrai  the  Spanish  or  Mexican  Govern- 
ments. 

4th.  Titles  confinned  by  the  Government  of  the  United 
States,  or  its  authorities. 

In  respect  to  the  first,  second,  and  fourth  class  of  titlea  hare 
mentioned,  there  is  a  fixed  limit  within  which  an  action  must 
be  brou^t  after  the  existence  of  a  specified  contingency; 
but,  in  respecl  to  the  third  class,  viz.,  tUles  derived  from  ike 
Spanish  or  Mexican  Oovemments,  there  is  provided  no  limi- 
taiion,  for  the  section  in  its  provision  respecting  Spanish  and 
Mexican  titles  is,  that  no  cause  of  action,  or  defense  to  an  action, 
founded  upon  title  to  real  property,  etc,  shall  be  effectual, 
unless  it  appear  that  the  title  to  such  premises  was  derived  from 
the  Spanish  or  Mexican  Oovemments.  Then,  if  it  so  appears 
that  die  title  was  derived  from  the  Spanish  or  Mexican  Gov- 
ernments, of  what  avail  would  it  be  to  the  disseisor  that  he 
had  held  the  premises  adversely  to  the  true  owner  for  twioe  five 
years  I 
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If  I  be  in  error  on  the  point  that  Htlea  derived  from  the 
Spanish  or  Mexican  (Jovemments  are  excepted  from  the  opera- 
tion of  the  Statute  of  Limitations^  I  submit  that  it  is  sufficient 
to  avoid  the  plea  of  limitation  that  it  appears  in  evidence  that 
plaintiffs  cause  of  action  was  founded  upon  title  to  the  de- 
manded premises  derived  from  the  Mexican  Government;  for, 
by  reference  to  said  section  aeven,  it  will  be  seen  that  a.  con- 
firmation, within  five  years  or  otherwise^  is  not  at  all  necessary 
to  be  allied  or  proved  in  order  to  meet  the  plea  of  the  Statute 
of  Limitations;  and,  therefore,  upon  the  defendants  was  the 
burden  of  proof  to  show  that  a  confirmation  of  the  title  to  the 
demanded  lot  (which  was  admitted  to  have  been  in  General 
Yallejo  on  the  29th  of  December,  1851,  as  the  grantee  of  the 
Mexican  Nation)  was  confirmed  more  than  five  years  before 
this  action  was  commenced. 

It  is  said  on  the  part  of  appellants  that,  as  both  parties  claim 
from  the  same  source,  the  title  as  to  them  and  their  grantor  is 
finally  confirmed;  that,  by  their  acknowledgment  of  the  title, 
the  disability  as  to  them  is  removed  and  eeases;  and  that>  as  to 
persons  claiming  under  the  same  Mexican  grant,  no  presump- 
tion of  disability  can  arise;  and,  it  is  concluded,  that 
neither  party  can  daim  the  benefit  of  the  presumed  disability, 
and  that,  theref  ore,  the  plea  of  the  statute,  without  the  proviso, 
holds  good. 

These  positions  may  be  answered  in  few  words: 

1st.  Parties  claiming  title  at  the  trial  of  a  cause  from 
tile  same  source  cannot  confirm  a  title  derived  from  the  Spanish 
or  Mexican  Gk)vemmentSy  either  within  the  meaning  of  the 
Act  of  Congress  of  1851  or  the  Statute  of  Limitations  of 
1855. 

2d.  There  can  be  no  objection  to  the  plaintifPs  claiming 
the  benefit  of  the  status,  which  appellant^s  counsel  denominate 
a  disability,  because  the  defendant's  position  or  relation  to 
the  property  may  not  be  in  antagonism  to  the  title  at  the 
eource;  and  this  is  so  because  the  statute  has  declared  that  no 
lapse  of  time  shall  bar  the  right  of  action  until  five  years  after 
the  happening  of  a  spooified  event,  and  no  exception  is  pro- 
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the  adverse  possession  of  the  prenuses  for  a  period  of  five  years 
before  the  oommencement  of  the  action.  This,  under  the  gen- 
eral provisions  of  the  section,  defeats  the  plaintiff's  prima  facie 
case.  It  then  devolves  upon  the  plaintiff  to  affirmatively  show 
a  state  of  facts  which  brings  him  within  the  exception  men- 
tioned in  the  proviso.  It  is  not  enough  to  show  that  he  claims 
mider  the  title  derived  from  the  Mexican  Qovemment — ^that  fact 
alone  does  not  bring  him  within  the  proviso;  it  is  also  neces- 
sary that  the  suit  should  be  brought  within  five  years  after  the 
final  confirmation  of  die  title.  Both  facts  must  co-exist  to 
bring  the  case  within  the  terms  of  the  exception.  That  it 
rests  upon  the  plaintiff  to  allege  and  prove  a  daim  of  title 
imder  a  Mexican  grant,  in  order  to  defeat  the  defense  of  five 
years  adverse  possession,  is  not  controverted*  If  it  is  neces- 
sary for  the  plaintiff  to  allege  one  of  the  constituent  facts  of 
the  exception,  viz:  that  he  holds  under  a  Mexican  grant,  it  is 
also  necessary  to  allege  the  other  fact,  which  is  essential  to 
constitute  a  case  within  its  provisions;  and  if  it  is  necessary 
for  him  to  allege  it,  the  burden  of  proving  the  allegation  is  on 
him.  The  fact  of  confirmation,  if  it  exists,  and  its  date,  are 
affirmative  matters,  easily  susceptible  of  proof;  while  to  require 
proof  that  there  was  no  c<mfirmation  would  be  to  require  Hie 
defendant  to  prove  a  negative. 

The  plaiiitiff,  in  his  replicat»Hi,  alleged  his  Mexican  grant, 
and  that  five  yeaito  had  not  elapsed  since  its  final  confirmation. 
He  evidently  supposed  it  necessary  to  do  so  to  avoid  the  Stat- 
ute of  limitations  set  up  by  Hansoom.  In  this  supposition  he 
was  clearly  ri^^t.  If  it  was  necessary  for  him  to  allege  those 
matters,  it  was,  of  course,  necessary  to  prove  them.  We  diink 
it  dear  that  the  bujrden  of  proof  on  this  point  rested  on  the 
plaintiff. 

The  next  question  is,  as  to  whether  the  five  years  adverse 
possession  of  the  defendants  is  a  bar  to  the  plaintiff's  action  ? 

It  is  admitted  by  respondent's  counsel  iihat  the  gvounds 
relied  on  by  appellants  would  have. great  force  if  section  six, 
above  quoted,  contained  the  only  provision  of  the  statute  bear- 
ing upon  the  rights  of  parties  holding  lands  under  tides  derived 
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from  the  Mexican  Govenunent.  But  it  is  very  ingenioualy 
argued,  that,  in  adopting  this  section,  the  Legislature  had  in 
contemplation  <mlj  one  class  of  Spanish  or  Mexican  titlea — 
those  imperfect  titles  upon  which  the  holders  could  not  main- 
tain an  action  at  all  until  after  final  confirmation  —  that  there 
is  another,  superior  class  of  Spanish  or  Mexican  titles,  upon 
which  actions  might  be  maintained  (though  experience  had 
shown  with  extreme  difficulty)  without  confirmation;  and  that 
section  seven  was  intended  to  provide  for  this  class  of  oases, 
and  the  provision  is  —  according  to  the  argument — that  this 
class  of  cases  is  not  subject  to  the  Statute  of  Limitations  at  all ; 
that  they  are  entirely  excepted  out  of  and  withdrawn  from  the 
operation  of  its  provisions.  The  argument  is  mainly  based 
upon  the  use  of  the  word  "  or/'  in  the  clause  "  unless  it  appear 
that  the  title  to  such  premises  was  derived  from  the  Spanish 
or  Mexican  Gfovemmaits,  or  that  the  same  was  confirmed  by 
the  Gk>vemment  ci  the  United  States,  or  its  authorities,  within 
five  years  before  the  commencement  of  such  action/'  We 
are  unable  to  subscribe  to  this  view.  Had  the  Legislature 
intended  such  a  result^  it  would  have  been  easy  to  make  the 
exception  in  clear  and  unambiguous  terms.  It  is  impossible 
to  reconcile  such  a  construction  with  the  obvious  policy  and 
object  of  the  law,  as  derived  from  the  other  provisions  of  the 
Act.  The  word  ^^  and  "  would  doubtless  have  better  expressed 
the  idea  intended;  but  the  word  ^^or"  is  often  used  eonfunc- 
tively,  as  well  as  diajuncHvely,  and  we  have  no  doubt  it  was  so 
intended  to  be  used  in  this  instance.  The  construction  con- 
tended for  would  render  this  section  repugnant  to  the  other 
provisions  of  the  Act,  and  espeeially  to  section  six,  which  is 
the  controlling  section  in  respect  to  actions  for  the  recovery  of 
real  estate. 

But,  in  our  opinion,  section  six  is  the  only  section  applica- 
ble to  this  action.  Before  the  amendment  in  1855  it  read  as 
follows: 

"No  action  for  the  recovery  of  real  property  or  for  the 
recovery  of  the  possession  thereof  shall  be  maintained,  unless 
it  appear  that*the  plaintiff,  his  ancestor,  predecessor,  or  grantor 
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was  seized  or  possessed  of  the  premises  in  question  within  five 
years  before  the  commenceTiient  of  such  aetion«" 

This  is  broad  in  its  terms,  and  covers  every  case  for  the 
reoovery  of  the  possession  of  land.  There  is  no  room  for 
misconstruction.  It  was  found  in  practice  that  it  was  expen- 
flhr^imd  difficult  to  prore  up  a  Spanish  or  Mexican  title  in  such 
k  manner  as  to  maintain  an  action  upon  it  against  intruders. 

Under  the  laws  of  the  United  Btatee,  most  of  the  claims 
under  Spanish  and  Mexican  grants  had  been  presented  to  the 
Board  of  Land  Commissioners  for  confirmation  prior  to  1855, 
abd  the  statute  of  the  National  Government  contemplated  that 
all  should  be  presented  to  that  tribunal  for  adjudication  within 
a  prescribed  time,  or  that,  in  default  thereof,  the  landa  should 
be  deemed  to  be  public  lands.  When  the  five  yeara  under  the 
Stiatute  of  Limitations  wias  about  to  expire -^--tiie  time  limited 
by  the  law  of  Congress  for  presenting  claims  for  confirmation 
having  already  elapsed — -it  was  found  that  great  hardship 
wofuld  result  to  claimants  under  Mexican  titles  unices  some 
change  should  be  made  in  this  provision  of  the  Act  under  con- 
sideration. It  was  accordingly  amended  in  1865  by  adding 
to  section  six  these  words: 

"  Provided,  however,  that  an  action  may  be  maintained  by 
a  party  claiming  such  real  estate  or  the  possession  thereof 
under  title  derived  from  the  Spanish  or  Mexican  Qovemments, 
or  the  authorities  thereof,  if  such  acticm  be  commenced  within 
five  years  from  the  time  of  the  final  confiTmation  of  such  title 
by  the  Gbvemment  of  the  United  States  or  its  legally  oonsti- 
tufed  authoritiea." 

<  There  was  no  change  made  in  tlie  language  y>f  the  section 
as  it  originally  stood;  it  was  as  broad  as  ever  in  its  terms; 
but  the  foregoing  clause  was  added,  and  this  proviso  pointed 
out  the  exceptions — and  l^e  <mly  exceptions — intended  to  be 
engrafted  upon  this  provision  ^  liie  Act  The  language  of 
the  proviso  clearly  covers  every  case  of  a  title  derived  frcmi 
the  Spanish  or  Mexican  Governments  then  existing  in  contem- 
plation of  law.  There  is  no  room  for  supposing  that  any  class 
of  eases  was  omitted  to  be  provided  for  in  some  other  seetkni. 
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It  U  undoubtedlj  tme  that  tlie  prdieseiokk  have  been  not. it 
little  pu2£led  to  give  a  proper  construction  to  section  seven  — 
especially  since  the  amendmait  in  1855.  Its  provisions  ha^ 
been  frequently  discussed  in  the  District  Oourts  in  actions  to 
recover  lands,  but  we  are  not  aware  that  this  section  has  been 
construed  by  the  Supreme  Court  To  whatever  cases  it  may  b* 
supposed  to  apply^  we  are  clear  that  its  provisions  were  never 
intended  to  be  applicable  to  an  aetion  for  the  recovery  of  re^ 
estata  There  was  no  necessity  for  the  provision  of  this  section 
as  applicable  to  an  action  to  recover  the  possession  of  land. 
Section  sis  provides  fully  for  such  cdses.  It  is  not  to  be  sup- 
posed that  the  law-making  power  intended  to  r^»eat  the  pror 
visions  of  the  preceding  section.  Some  otheir  action  depend- 
ing upon  the  title  to  realty  must  have  been  contemplated.: 

To  understand  this  section,  it  will  not  only  be  necessary  to 
consider  the  terms  of  the  section  as  it  stood  befoore  the  amen^ 
ment  of  1855,  hut  also  to  trace  it  back  to  the>  statute  from  which 
it  was  borrowed^  and  oooi^ei'  the  oaditioft  of  thinga  under 
which  it  was  originally  enacteiL 

Our  Statute  of  Limitations  is  based  npoik  the  statute  of  New 
York;  in  fact^  most  of  the  sectionar  are  copied  ve]i)atimy  with 
tke  ezoeptimi  of  shoirtening  the  time.  Seetioa  siz^  before  the 
amendment  of  1855,  was  a  literal  co()y  of  section  five  of  the 
statute  of  New  York,  except  the  New  York  statute  has 
'^lands^  tenements^  or  hereditaments^"  in  the  place  of  the  words 
^^real  property/'  in  oar  Act  Section  seten  of  the  Statute 
of  California  corresponds  to  sectioa  sit  of  the  New  York 
Act.  The  following  is  the  sectioil.  When  th^  two  Acts  diffeify 
the  language  of  the  Act  of  New  York  is  inclosed  in  parentheses^ 
for  which  the  words  h^  hrAckets  are  substitated.  in  the  G^jpt 
fomia  Act: 

'^  [No  cause  of  aetiom  or  dtfenfee  tor  an  action  founded  upon 
the  title  to  real  prc|ieity}  (No  avoiwry  or  oogniiiance  of  title 
to  real  estate)  or  to  (mny  rents  or  sewiees)  [rmts  or  to  ser- 
vices out  of  the  same]  shall  be  [effectuaJi]  (valid),  tmless*  it 
appear  t^at  the  fietaon    [prodecutiag  the   action  or  making 
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the  defense]  (maJdng  the  slvowij,)  [or  under  whose  title  the 
action  is  prosecuted  or  the  defense  is  made]  (or  the  person 
in  whose  right  the  cognizance  is  made,)  or  the  ancestor,  prede- 
cessor, or  grantor  of  such  person^  was  seized  or  possessed  of 
che  premises  in  question  within  [five]  (twenly)  years  before 
the  [commencement  of]  (committing)  the  act,  in  [respect  to 
which  such  action  is  prosecuted  or  defense]  (of  which  snch 
avowry  or  cognizance  is)  made.''  (2  Rev.  St  N.  Y.  293 ;  Stats. 
CaL  1850,  p.  344,  Sec  7.) 

It  will  be  seen  that  the  only  diange  in  the  language  is  in 
substituting  for  the  words  **  No  avowry  or  cognizance  of  title 
to  real  estate,''  the  words  '^  No  cause  of  action,  or  defense  to 
an  action,  founded  upon  the  title  to  real  property,''  and  such 
other  changes  as  were  necessary  to  make  the  remainder  of  the 
section  correspond  to  this  change  in  the  phraseology.  The 
terms  ^*  avowry"  and  ^*  cc^izance  "  had  a  well  known  signifi- 
cation, which  had  reference  to  proceedings  growing  out  of  tak- 
ing  property  by  distress.  At  the  time  this  Statute  of  Limita- 
tions was  enacted  in  New  York,  a  landlord  was  authorized  to 
distrain  for  rent ;  and  there,  also^  as  in  England,  the  owner  of 
land  was  authorized  to  distrain,  when  the  cattle  of  another 
were  found  in  his  grounds,  damage  feasant.  (2  Rev.  Stat  N» 
T.  517;  8  Black.  Com.  7.) 

When  property  was  distrained,  the  remedy  by  the  owner  of 
•the  property  taken  was  an  action  of  replevin.  "Upon  this 
action  being  brought,  the  distrainor,  who  is  now  the  d^endant, 
makes  avowry;  that  is,  he  avows  taking  the  distress  in  his  own 
right,  or  the  ri^t  of  his  wife,  and  sets  forth  the  reason  of  it, 
as  for  rent  arrears,  damage  done,  or  other  cause;  or  dse,  if  he 
justifies  in  another's  right,  as  his  bailiff,  or  servant,  he  is  said 
to  make  cognizance;  that  is,  he  acknowledges  the  takings  but 
insists  that  such  taldng  was  legal,  as  he  acted  by  the  conmiand 
of  one  who  had  a  right  to  distrain ;  and  on  the  truth  and  legal 
merits  of  this  avowry,  or  cogoisance^  the  case  is  determined."  • 
(2  Black.  Com.  149.) 

In  this  way,  it  w:*?!  be  seen  there  would  arise  an  ^avowiy, 
or  cognizance  of  title  to  real  estate;"  and  such  cases  are  pre- 
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cisely  the  cases  provided  for  in  this  aeetioii  of  the  Btatatas  of 
New  York. 

The  first  L^slatnre  of  this  State — as  some  other  States 
had  done  before — finding  a  well  digested  Statute  of  limita- 
tions, with  its  meaning  already  settled  by  constmctioii^  adopted 
it  almost  bodily,  as  will  be  seen  by  comparing  the  different 
sections  of  the  two  Acts.  Bat  the  L^slatnre  did  not  see  fit 
to  adopt  the  practice  of  distraining  for  rent,  damage  done  by 
cattle,  etc.,  and  when  they  came  to  consider  section  seven,  they 
fonnd  the  terms  used  in  the  New  York  statute  inapplicable 
to  the  condition  of  things  in  California.  But  the  action  for 
rent,  damage  done  by  cattle,  and  perhaps  other  personal 
actions,  dependent  upon  title  to  real  estate,  remained;  and  it 
doubtless  occurred  to  them  Aat  the  terms  ''avowry  and  cog- 
nizance'' might  be  dropped  and  other  words  substituted,  and 
the  provisimis  of  this  section  be  thus  adapted  to  such  cases 
and  made  applicable  to  the  prosecution  made  necessary  by  the 
n<^-adoption  of  Ihe  law  relating  to  distress,  as  well  as  to  the 
defense,  and  hence  the  retention  of  the  section  thus  modified. 
Such  may  reasonably  be  supposed  to  have  been  the  case. 
Whether  or  not  these  are  the  precise  cases  or  the  only  cases 
intended  to  be  provided  for,  or  whether  or  not  the  section  is 
of  any  practical  utility  imder  tiie  ooiidition  of  the  law  in  Cali- 
fornia relating  to  sudi  cases,  it  is  not  necessary  now  to  deter- 
mine. But  this  brief  review  of  the  origin  and  history  of  this 
section  will  serve  to  throw  some  light  upon  its  construction, 
and  whatever  other  cases  may  or  may  not  be  embraced  within 
the  scope  of  its  provisions,  we  think  it  clearly  shows  that  the 
section,  as  it  stood  in  the  Act  of  1850,  was  not  designed  to 
cover  the  same  cases  provided  for  in  the  preceding  section. 
It  must  have  been  intended  for  some  other  purpose.  Granting 
this  view  to  be  correct,  it  follows  that  the  amendment  of  1855 
(which  was  only  an  addition,  in  the  nature  of  an  exception, 
to  the  section  as  it  before  stood)  must  have  referred  to  the 
classes  of  cases  already  provided  for  in  that  section — that  is  to 
say,  personal  actions  founded  upon  the  title  to  real  property, 
and  not  to  actions  for  die  reeovery  of  audi  property. 
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It  may.  bf5 -wpU  ,U>  resQarkj  in  paBsing,  thfit  the  substitution 
in  our  Act  of  the  word  "  effectual "  for  the  word  "  valid  "  does 
not  appear  to  *he  very  happy,  as  ^'  effectual "  does  not  seem  to  be 
the  precise  >«^^rd  to  use  in  oonijection  with  the  phrase  "cause 
of  action.;"  and  the  substitution  of  the  words  *^  commence- 
ment of  *'  for  the  word  "  oommitting "  is  still  more  infelicitous- 

T];^  ^J>jefit.  of  the  change  is  not  very  apparent,  and  the  tend- 
ency of  the  use  of  the  words  '^commencement  of  the  Act"  in 
the  place  of  the  words  '* committing  the  Act*'  is  to  obscure  the 
sense  rather  than  to  make  it  clear.  Possibly  the  change  may 
have  originated  in  a  clerical  error. 

The  judgment  must  be  reversed  on  the  points  already  dis- 
cussed. But  there  is  another  qi^estioDi  made  in  the  case  and 
argued  by  counsel — onq  thi^  haj3  al^  been  frequently  raised  in 
the  District  Courts.  The -question  will  doubtless  arise  again 
on  the  new,  trial  in  the  Court  below,  and  f  o?  that  reason  it  is 
better  that  it  should  be  decided  now. 

It  was  stipulated  by  the  parties,  and  found  m  a  fact  by  the 
jurjy  that  both  parties  claim  tide  und^  the  same  Mexican 
gra^it,  thnvugh  Vallejo^  It  is  ii^sisted  thuty  because  both  pai^ 
ties  claifi^  ijnid^r  ViJlejo,  and  the  Mexican  ti^  was  not  in 
question — t)ie  action  was  neoessarily  £^nded  on  the  eonvey- 
ancf  from  Vallejo  only)  and  apt  upon  a  SpieiDish  title^  and  that 
the  pi?ovi^  contained  iifi  i^eetion  six  is,  therefcNfe,  inapplicable 
to  the  cas^    '       : 

But  the  plaintiff  does^  nev^^rthelesB,  cjaim  under  a  title 
derived  from  the  Mexiesjn  Qovenuueut. .  It  is  so  stipulated 
and  found.  He  comes  clearly  within  the  Iwguajge  of  the  law: 
'*  Provided,  ji^wever,  that  an  aetion  majT  be  maiBtained  by  a 
party  claiming  such  re^  6«tatq  or  the  possession  thereof  under 
title  derived  f r^n  the  fipaiMsb  ^r  M^xkan.  Qevermnents,  or  the 
authojtrities  thereof,  if  such  aetion  b^  oonunenc^  within  five 
yiears  fro(m  the  time  of  the  finid  ow»fiwnation  of  such  title,''  etc, 
etc.  r  l^hia  langiM^^  is  e(ei^.  and  wunistaftable*  There  is  no 
,  exception  in,  favor  of  ea^  bi  which  the  d^ef endant  claims  under 
the  sfuoe  gri^t»  and  rdo^  not  eoBteqt  the  vallijQUty  of  the  Span- 
ish or  M^qaB' jtitfe^.    The  wapHijdAm  J^Ktii'.rihje  bar  stated  in 
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tlie  first  clause  of  the  sectioii  is  made  to  depend  upon  the  fact 
of  '^claiining  aucb  real  estate"  under  a  Spanish  or  Mexican 
title,  and  not-  npon  the  question  as  to  whether  the  defendant 
npon  the  trial  shall  put  him  to  the  trouble  of  tracing  his  title 
back  to  its  sourca  .  It  is  doubtless  true  that  the  poliqy  of  the 
law  W98  founded  upou  the  extreme  difficulty  and  great  eaqpense 
of  proving  up  a  Spanish  title  before  final  confirmatioii.  And 
it  maj  be  that,  in  a  particular  instance  arising  in  practice^ 
tbe  reason  upon  which  the  law  was  f  oxmded  may  not  operate 
with  full  foroe;  but  the  law  deals  in  generalities,  and  cannot 
provide  for  every  case  that  may  arise.  In  this  instance  it  has 
provided  for  a. whole  class  of  eases,  and  the . distinguishing 
eharacteriatics  of  the  dass  is  that  the  land  is  claimed  under  a 
certain  kind  of  title.  In  this  case  the  complaint  alleges  a  title 
in  fee  simple  in  the  ordinary  general  terms.  The  answer 
denies  every  allegation.  It  also  sets  up  the  Statute  of  Limi- 
tations  in  avoidance.  The  plaintiff  replies,  that  he  claima 
under  a  Mexican  granl^  and  that  five  years  have  not  elapsed 
since  the  final  confirmation,  and  these  axe  the  issues  presented 
by  the  pleadings.  They  eertainly  present  a  case  within  the 
proviso.  The  pleadings  put  the  plaintiff  upon  proving  his 
Spanish  title.  The  defendant  is  in  possession,  and  the  plaintiff 
must  show  a  title  of  some  kind  to  enable  him  to  recover*  The 
defendant  has  denied  generally  the  allegations  of  the  com- 
plaint He  may  fold  his  arms^  and  quietly  rest  until  the  plain- 
tiff shows  his  title.  Would  any  lawyer  say  that  the  plaintiff 
could  safely  rest  by  showing  a  title  from  Vallejo  without  going 
beyond  him  ?  He  mi^t  possibly  be  able  to  show  a  possession 
in  VallQJo^  and  thus  ^lake  out  a  prima  fade  case;  but  then, 
again,  he  might  not  But  admitting  that  he  could,  would  it 
be  prudent  for  a  plaintiff  holding  under  a  Mexican  grant  to 
riDk  a  nonsuit  by  ai?esting  ^thout  connecting  himself  with  his 
ultimate  sou^ree  of  title?  But  it  is  said  in  this  case  there  was 
a  fttipnlati<«  that  both  parties  claimed  under  a  Mexican  grant 
True,  upon  the  trial  this  stipulation  was  made,  and  it  obviated 
the  necQQf  i^  of  proving  what  otherwise  would  have  been  neoee- 
sary  under  the  pleadings*    But  how  can  the  plaintiff  know 
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in  advance  Mhat  stipulation  the  defendant  may  be  willing  to 
make,  or  upon  what  title  he  may  base  his  defense?  In  every 
instance  the  defendant  may,  by  denying  the  allegation  of  the 
isomplaint,  put  the  plaintiff  to  the  tronble  of  tracing  his  title 
to  its  source,  and  if  he  fails  in  this,  subject  him  to  the  risk  of 
a  non-suit  before  disclosing  at  all  the  title  upon  which  he  rests 
his  defense. 

A  party  holding  lands  under  a  Spanish  grant,  knowing  that 
a  defendant  could,  and  reasonably  presuming  that  he  would, 
put  him  to  the  proof  of  his  Spanish  title,  might  well  be  deterred 
by  the  well-known  obstacles  of  litigating  an  unconfirmed 
title,  from  bringing  suit  until  the  title  under  which  he  claimed 
flhould  be  finally  confirmed,  and  in  such  case  the  construction 
sought  to  be  put  upon  this  provision  of  the  Act  might  be  the 
means  of  defeating  the  acknowledged  policy  of  the  law. 
Under  such  a  construction,  a  party,  while  waiting  for  the  final 
confirmation  of  the  title  under  which  he  claims,  relying  upon 
the  proviso  of  section  six,  might  defer  bringing  suit  against  the 
occupants  of  his  land  for  a  period  of  five  years,  and  then, 
when  his  action  is  barred,  learn,  for  the  first  time,  that  the 
occupants  set  up  some  shadowy  claim  under  the  same  title, 
but  sufficient  to  give  them  color,  and  set  the  statute  in  motion 
and  cut  off  his  right  of  action.  The  Legislature  did  not  con- 
template that  claimants  under  Spanish  grants  should  be  sub- 
jected to  such  risks.  Such  a  law  would  prove  a  snare  rather 
than  a  protection. 

If  we  follow  the  obvious  import  of  the  language  of  the 
statute,  and  give  it  the  construction  that  the  great  mass  of 
men  would  naturally  put  upon  it,  we  shall  have  a  simple, 
plain,  and  unchangeable  rule  of  action,  easily  tmderstood,  and 
not  liable  to  mislead. 

But  if,  upon  an  argument^  however  ingenious  and  able, 
drawn  from  the  supposed  policy  of  the  law,  we  attempt  to 
engraft  upon  this  provision  an  exception  not  dearly  imported 
by  the  language  of  the  Act  itself,  we  shall  have  a  rule  difficult 
of  application,  and  one  that  is  liable  in  practice  to  lead  to 
injustice  and  inextricable  confusion. 
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In  OUT  opinion,  iben,  the  exemption  specified  in  the  proviso 
under  consideration  does  not  relate  to  cases  merely  in  which 
the  Talidity  of  the  Spanish  or  Mexican  title  is  the  question  to 
be  litigated  and  determined,  bnt  that  it  extends  to  all  cases  in 
which  the  plaintiff  claims  land  nnder  snch  a  title;  that  it 
applies  to  all  cases  in  which  the  plaintiff  is  liable  to  be  called 
upon  to  connect  himself  with  the  Spanish  or  Mexican  Qorem- 
ment  as  the  sonrce  of  his  title,  and  does  not  depend  upon  the 
contingency  as  to  whether  or  not  the  defendant  does  in  fact 
call  upon  him  to  establish  by  proof  a  Spanish  or  Mexican  title. 

The  plaintiff's  right,  nnder  the  statute,  to  maintain  his 
action,  depends  upon  the  condition  and  character  of  his  ulti- 
mate title,  and  not  upon  the  volition  of  the  defendant. 

This  case  presents  important  questions  not  before  decided 
by  this  Court  There  are  some  technical  difficulties  on  the 
face  of  the  record  in  the  way  of  rendering  judgment  for  the 
defendants,  if  it  were  otherwise  proper.  But,  independent  of 
these  considerations,  we  think  the  ends  of  justice,  under  the 
dreomstances  of  this  case,  require  that  a  new  trial  should  be 
had.  As  the  case  goes  back  for  a  new  trial,  we  will  add  the 
suggestion,  that  there  is  no  finding  of  the  fact  that  Williamson 
was  the  tenant  of  Hanscom — an  important  fact,  as  the  pleiad- 
ings  stand,  for  the  reason  that  Williamson  did  not  set  up  the 
Statute  of  Limitations  —  and  the  findings  of  the  jury  only 
state  that  Wittiamson  had  been  in  adverse  possession  for  five 
years.  It  is  averred  in  the  statement,  however,  that  '^  defend- 
ants  introduced  evidence  tending  to  show  that  defendant, 
T\^iamson,  was,  and  that  he  had  been  for  more  than  five 
years,  a  tenant  of  HanaeoTn/^  And  no  testimony  to  the  ooiir 
traiy  appears  in  the  statement.  It  is  also  stated  tliat  ^  it  was 
admitted  hy  the  pai^es  hereto  that  defendants  have  been  in 
poflflession  for  five  years  prior  to  the  commencement  of  this 
suit."  The  jury,  Aen,  would  necessarily  have  found  these 
facts  in  the  special  verdict  had  the  question  been  submitted  to 
tfaeuL  It  is  not  found,  however,  and  the  g^eral  verdict  is 
for  plaintiff.  The  generfd  verdict  is,  therefore,  contrary  to 
the  evidence   and   stipulated   facts   on   this  point,   and   the 
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Bpecial  verdict  fails  to  find  one  of  the  facts  essential  to  con- 
trol the  general  verdict  The  argument  of  the  case  seems  to 
have  heen  on  the  hypothesis  that  WiUiamson  was  Hanscom'a 
tenant 

The  fact  of  a  final  confirmation  of  the  grant  is  not  disr 
tinctly  alleged  in  the  replication.  It  can  only  be  inferred  from 
the. allegation  that  ^^five  years  had  not  elapsed  since  the  final 
confirmation,"  etc.  It  would  be  better  in  such  cases  to  allege 
directly  either  that  the  claim  has  been  presented  for  confirma- 
tion, and  the  proceeding  is  still  pending^  or  that  the  claim  has 
been  finally  confirmed,  stating  the  date  of  the  oonfirmation. 

We  allude  to  these  points  so  that  the  parties  nuiy,  npon  the 
next  trial,  avoid  any  oocasiim  for  taking  an  appeal  upon  tedh- 
nical  grounds. 

The  judgment  ia  reversed  and  a  new  trial  ordered,  with 
leave  to  eidier  party  to  amend  bia  pleading  as  he  nay  be 
advised. 

Mr.  Justice  Cwsey,  having  been  of  oounsd,  did  net  ait  in 
thiseaaaw 


HIRAM  RUSH  ahi>  E.  P.  HILBORN  e.  ANDREW  P. 
JACKSON  JJTO  E.  a  McCOMB. 

LBQisi^Anra  ChtAirr  —  Constbuctioit  of. —  An  Act  of  the  LsgtolMnr*  gcaatliic  to 
the  partfes  therein  named  the  rlfrht  **to  bund  a  wharf  ftt  long  u  tirtfva 
bnndred  feet  near  the  Island  In  the  tide  In  Soltnn  VSttltey;  CBoonty  of  fMftB6, 
on  the  land  of  tho  State,'*  Is  not  TOld  for  waoertolntj,  TKil  In  good  na  a  ffenat 
from  the  State  of  snch  righta  and  prlidleges  as  can  be  held  to  hare  paanad  hy 
a  fair  and  rensonabTe  constrnetlon  of  Its  terms.  * 

a&m  —  AprLino  to  a  Wsabv-t-*  Under  th«  terais  «e  so  A  a  gffiAt;  tte  griatMa 
tbereln  named  hare  a  right  fo  select  aav  point  an  tMa  skmgte  whldi  waa  aaar 
the  Island  In  the  tnle,  In  Snlsun  Vallej,  for  the  erection  of  thtlr  wharf,  and 
to  bnlld  It  of  any  len^h  they  may  elect,  not  exceeding  twelve  hundred  feet. 

Sahi. —  No  obtlgatfoD  fs  Imposed  on  the  grantees,  tat  It  la  left  to  their  dralet  and 
election  whether  the^  accept  the  grant  #v  bnlld  a  -whavf^  and  of  what  laactli 
the  wharf  shall  be,  so  that  It  does  not  exceed  twelre  hundred  feet. 

6amk. —  Under  such  a  grant  the  grantees  must,  within  a  reasonable  time,  aslact 
the  site  of  their  wharf  and  proseente  Its  arectkni  with  ordinary  dfllgenca,  and 
the  eatent  of  the  grant  will  bo  determlaed  by  the  length  off  wliatf  bolU^  ae 
amount  of  appropriatloa  made  within  a  reasonable  tima. 


SUPBEME  COURT— APBIL  TERM,  1864.      309 

■Boah  tft  «(t  9.  iukmm  et  tfl. 

Bi^n-— Wbert^  the  Act  i^lns  radl  fraayt  wu  patted  ia  1852,  wid  1&  the  ame 
year  the  granteea  aelected  the  alte  for  their  whart  and  built  It  two  hundred 
feet  in  length,  and  from  that  time  np  to  1858  made  no  farther  erection  or  ap- 
pcoprtatlon;  J7eM^  that  the  craBteaa  ther^y  determlnad  their  fteeeptance  of 
the  srtnt,  and  the  extent  of  their  aeceptanoe,  and  the  grant  becaoie  Inopwa- 
tlTe  bejond  the  two  hundred  feet  appropriated. 

AppxAi^  from  the  District  Court,  Seventh  Judidal  District^ 
Solano  County. 

This  action  waa  commenced  in  March,  186L  The  odier 
facts  are  stated  in  the  opinion  of  the  Court 

Shafters  £  Heydenfeldi,  for  Appellanta. 

The  grant,  was  exclusive^  and  such  rights  afe  always  pro- 
tected. (Newhurgh  T.  Co.  y.  Miller,  5  Johns.  Gh.  K.  Ill; 
Croton  T.  v.  Ryder,  1  Johns.  Oh.  R  611 ;  Bermn  v.  CUy  of 
N.  T.  10  Barh.  228 ;  Norris  v.  F.  &  T.  Co.  6  Cal.  590.) 

The  grant  to  plaintiff  became  definite  and  .complete  as  soon 
as  the  land  was  segregated  by  the  survey.  {SmiSk  ▼.  Waier- 
man,  18  CaL  878.) 

The  ri^t  to  locate  and  survey  was  rested  in  the  grantees, 
and  liieir  action  in  that  regard  must  be  held  as  effectual  to 
confer  a  definitive  right  of  propo-ty  as  if  it  was  the  action  of 
the  Oovemment    {BiUy  v.  Beiech,  18  Cai  198«) 

Crockett  and  Crittenden,  for  Bespondents. 

The  Act  of  1859,  by  which  Moody  ft  Hart  were  authorized 
to  build  the  wharf,  is  void  for  uncertainty.  It  defines  no  place 
at  which  the  wharf  is  to  be  built,  nor  prescribes  any  time 
within  which  it  is  to  be  commenced  or  finished,  nor  the  char- 
acter of  the  structure,  nor  the  time  for  which  it  is  to  continue. 

The  privilege  granted  by  the  Act  is  not  a  grant  of  property, 
but  a  licence,  and  is  not  assignable^  The  plaintiffs,  therefore, 
can  claim  nothing  as  the  successors  to  Moody  &  Hart,  or  Wing. 
The  permission  to  erect  a  wharf  for  commercial  purposes  was 
a  personal  license,  and  as  such  was  not  assignable.  (Munsell 
7.  Temple,  8  Gillman,  98 ;  1  Morris,  199 ;  Oowles  v.  Kidder,  4 
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Foster  N.  H.  364;  Monroe  v.  Thomas,  6  Cal.  471;  Thomas 
Y.  Armstrong,  7  Cal.  2870 

The  survey  under  which  the  plaintiffs  daim,  and  which  they 
allege  was  an  appropriation  of  the  twelve  hundred  feet,  as  set 
out  in  the  complaint,  can  have  no  effect  as  an  appropriation  of 
that  particular  land.  They  might  have  made  a  new  survey  at 
any  time^  varying  the  location,  or  a  dozen  surveys,  each  different 
from  the  others,  and  each  survey  would  have  been  as  operative 
as  the  present  one  to  appropriate  land.  The  survey  was  a 
superfluous  and  void  act,  not  binding  on  Wing  or  his  assigns — 
was  not  required  by  the  Act  of  the  Legislatiire,  and  had  no 
effect  whatever  on  ti^e  question  of  appropriation. 

The  privilege  granted  to  Moody  &  Hart,  and  subsequently, 
by  the  Act  of  1857,  to  Wing,  attached  to  no  particular  land 
until  it  was  actually  used  and  appropriated,  and  there  oould 
be  no  appropriation  ecscept  by  the  election  of  a  wharf.  (Lan^ 
bard  v.  Gheever,  3  Gillman,  469.) 

The  license  to  Moody  &  Hart,  or  Wing,  is  not  sodi  a  eof^ 
tract  as  binds  the  State  not  to  grant  a  similar  privil^e  to 
.another  in  the  same  vicinity;  and  by  the  Act  of  26th  April, 
1858,  Ijie  ri^t  was  granted  to  Jackson  to  erect  a  wharf  on 
the  precise  ground  occupied  by  defendants'  wharf.  Neither 
the  plaintiffs  nor  their  predecessors,  at  the  passage  of  this  Act, 
had,  in  any  valid  manner,  appropriated  the  land  covered  by 
defendants^  wharf,  the  surv^  being  ineffectual  for  that  pur- 
pose. The  grant  to  Jackson  must,  therefore,  prevail  over  that 
under  which  the  plaintiffs  daim.  (Story  on  the  Constitution, 
§1395,  et  seq.;  Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet.  420.) 

By  the  Court,  SANBiauioir ,  0.  J, 

This  is  an  action  brought  to  abate  a  wharf  erected  and 
maintained  by  respondents  in  the  tule,  in  Suisun  Valley,  near 
Suisun  City,  Solano  County,  upon  the  ground  that  the  same 
is  a  nuisance,  and  an  obstruction  to  the  free  use  and  enjoy- 
ment by  appellants  of  certain  wharf  rights  and  privileges 
claimed  by  them. 
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When  the  case  was  called  for  trial  in  the  Court  bclow^  the 
defendants  moved  for  judgment  of  nonsuit  upon  the  pleadings^ 
consisting  of  the  complaint,  answer,  and  replication.  The 
motion  was  granted  by  the  Court,  and  judgment  rendered 
accordingly,  from  which  plaintiffs  appeal.  The  question  to 
be  determined  is  whether  upon  all  the  facts  stated  in  the  com- 
plaint, and  those  stated  in  the  answer  and  not  denied  in 
the  replication,  the  plaintiffs  have  any  cause  of  action  against 
the  d^endants.  It  appears  from  the  pleadings  that  in  1852  an 
Act  was  passed  by  the  Legislature  purp(»rting  to  grant  to  Will- 
iam Moody  and  Morgan  Hart  certain  '^  wharf  privileges  near 
the  island  in  the  tule,  in  Suisun  Valley,  County  of  Solano,  on 
the  land  of  the  State.''  The  Act  in  question  is  worded  as  fol- 
lows^ to  wit: 

'' Section  1.  It  shall  be  and  is  hereby  made  lawful  for 
William  Moody  and  Morgan  Hart  to  build  a  wharf,  as  long  as 
twelve  hundred  feet,  near  the  island  in  the  tule,  in  Suisim  Val- 
%,  County  of  Solano,  on  liie  land  of  the  State. 

'^  Sec.  2.  The  State  hereby  grants  to  the  said  William  Moody 
and  Morgan  Hart  the  use  of  the  overflowed  and  tule  land  on 
both  sides  of  said  wharf  for  the  distance  of  one  hundred  feet 
from  each  side  of  it,  for  twenty-five  years  from  the  passage  of 
this  Act;  provided,  that  the  navigation  of  the  slough  upon 
which  it  is  built  is  not  obstructed  by  said  wharf.'' 

This  Act  was  passed  on  the  3d  day  of  May,  1852.  On  the 
1st  day  of  July,  1852,  one  Josiah  Wing,  claiming  to  be  in- 
terested with  Moody  &  Hart  in  the  franchise  granted  by  said 
Act,  erected  a  wharf  between  the  west  bank  of  the  slough  and 
island  mentioned  in  said  Act,  but  this  wharf  was  less  than  two 
hundred  feet  in  length.  On  the  15th  day  of  September,  1852, 
Moody  &  Hart  conveyed  by  deed,  to  Wing,  an  undivided  third 
interest  in  said  franchise;  and  on  the  same  day  Hart  in  like 
manner  conveyed  his  remaining  interest  to  Wing,  who  thereby, 
as  is  claimed  by  plaintiffs,  became  vested  with  an  undivided 
two  thirds  interest  in  said  franchise.    On  the  24di  of  Febroaxy, 
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1853,  the  Legislature  amended  the  first  section  of  Ae  Act 
above  quoted  by  striking  out  "  twelve  '*  tod  inserting  *^  two," 
making  it  read  "  as  long  as  two  hundred  fe6t/'  instead  of 
twelve  hundred.  (Statutes  of  1868,  p.  30.)  In  February, 
1855,  Wing  caused  a  survey  to  be  made  of  twelve  hiindred  feet 
in  length,  running  along  the  bank  of  the  slough,  and  embracing 
at  its  northern  end  the  wharf  erected  by  him  in  1852.  This 
survey  was  recorded  in  the  Recorder's  office  of  Solano  County, 
and  a  copy  is  annexed  to  and  made  a  part  of  (lie  complaint. 
The  land  embraced  in  the  survey  was  swamp  and  oiSrerflowed 
land,  belonging  to  the  State,  and  in  December  of  the  same  year 
was  patented  to  the  defendant  Jackson.  On'  the  25th  of  April; 
1857,  the  Legislature  passed  an  Act  extending  and  confiwning 
to  Wing  the  rights  and  privileges  granted  to  Moody  U  Hart 
by  the  Act  of  the  3d  of  May,  1852,  "with  the  same  force  and 
taking  effect  from  the  same  time  as  if  they  had  be^i  granted 
to  the  said  Josiah  Wing  instead  of  the  said  Moody  & 
Hart,  on  the  8d  day  of  May,  1852.''  (Stattites  185T,  p.  349.) 
This  Act  makes  no  mention  of  the  amendatory  Act  of  1852, 
reducing  the  length  of  the  wharf  from  twelve  hundred  to  two 
hundred  feet;  but  in  1858  another  Act  amendatory  thereof  was 
passed,  reviving  the  limitation  of  the  Act  of  1853  respecting  the 
length  of  the  wharf.  (Statutes  of  1858,  p.  74.)  In  1858  an 
Act  wae  passed  by  the  Legislature  authorizing  and  empowering 
the  defendant  Jackson  to  erect  a  wharf  on  the  slough,  at  a  eer^ 
tain  point  commencing  iat  the  southern  extremity  of  the  twelve 
hundred  feet  embraced  in  Wing's  survey.  Pursuant  to  the 
provisions  of  said  Act,  a  wharf  two  hundred  feet  in  length 
was  built  by  Jackson  at  the  point  designated.  The  plaintiffs' 
and  defendants'  wharves  are  separated  by  a  space  of  eight 
hundred  feiet  The  plaintiffs  claim  to  have  succeeded  to  all 
the  rights  of  Wing  to  the  franchise  and  wharf  by  a  series 
of  mesne  conveyances,  but  do  not  aver  that  it  is  now  or  ever 
was  their  intention  to  extend  thd  wharf  over  the  whole  twelve 
hundred  feet  embraced  in  Wing's  survey,  nor  that  th6  defend- 
ants have  in  any  manner  prevented  them  from  doing  so.  They 
Bimj^ly  aver  that  the  defendants  have  erected,  without  their 
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license  or  JOOfDaent,  a  wharf  two  hundred  feet  long  on  the 
aoQtherb  extremity  of  Wing's  survey,  and  that  it  seriotiflly 
impairs  the  value  of  their  franchise. 

Under  the  view  which  we  have  tahen  of  this  oase,  it  hecomes 
unnecessary  to  decide  many  of  the  points  which  have  been 
made  and  aUy  argued  by  oounsel.  For  the  purposes  of  our 
dedsioQ,  we  shall  assume  that  the  Act  of  1852,  by  which 
Moody  k  Hart  were  authorized  to  build  a  wharf  ''near  the 
ifllsnd  in  the  tule,  in  Suisim  Valley/'  is  not  void  for  uncer- 
tainty, (of  which  we  have  serious  doubts,  however,)  but,  on 
the  ccmtrary,  is  good  as  a  grant  by  the  State  to  them  of  such 
rights  and  privileges  as  can  be  held  to  have  passed  by  a  fair 
snd  reasonable  construction  of  its  terms.  We  shall  also  assume 
that  Wing,  although  not  named  in  the  Act,  was  interested 
with  Moody  &  Hart  in  the  easement  thereby  created,  and 
built  the  wharf  now  claimed  by  the  plaintiffs  in  this  action, 
in  acceptance  of  the  grant,  and  for  the  purpose  of  securing  to 
himself  and  his  co-grantees  the  benefits  thereof.  We  shall 
also  assume  that  the  plaintiffs  have  acquired  and  beoome  vested 
with  all  the  rights  and  privileges  of  Moody  k  Hart,  granted 
to  them  by  the  Act  in  question,  and  are  entitled  to  the  same 
proteetion  whidi  would  be  accorded  to  Mbody  k  Hart,  were 
they  still  the  owners  of  the  franchise,  and  invoking  the  aid  of 
the  Oonrt  We  shall  also  disregard  liie  Act  of  1853,  reducing 
the  length  of  the  wharf  from  twelve  to  two  hundred  feet; 
the  Aet  of  1857,  extending  the  right  of  Moody  &  Hart, 
acquired  under  the  former  Act,  to  Wing ;  ^  and  the  Act 
of  1858,  revising,  aa  to  Wing,  the  limitations  imposed 
upon  the  Act  of  1852  by  that  of  1858,  as  having  no  material 
rdation  to  the  grounds  upon  which  our  conclusion  is  based* 
The  case  is  thus  placed  upon  grounds  most  favorable  to  the 
plaintiffs,  and  made  to  depend  for  its  solution  upon  the  con* 
stmction  to  be  given  to  the  Act  of  1858,  in  ascertaining  the 
nature  and  /extent  of  the  rights  and  privileges  thereby  con* 
ferred  xspom  Moody  k  Hart,  and  by  them  secured  through 
their  acts  of  aebeptanoe. 

The  first  seetien  of  the  Act  makes  ii  lawful  for  Mocxly  & 
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Hart  to  erect  a  wharf  '^  near  the  island  in  the  tule,  in  Suisun 
Valley/'  but  designates  no  particular  locality  further  than  tha 
term  wharf  itself  imports.  The  second  section,  however,  con- 
tains a  proviso  to  the  effect  that  the  navigation  of  the  slough 
upon  which  it  is  built  shall  not  be  obstructed  by  the  wharf. 
This  proviso,  together  with  the  meaning  and  import  of  the 
word  "wharf,"  limits  the  more  general  description  of  locality 
contained  in  the  first  section,  and  restricts  the  location  of  the 
wharf  to  some  point  on  the  slough  which  is  near  the  island. 
From  the  terms  of  the  grant  no  more  definite  locality  for  the 
erection  of  the  wharf  can  be  fixed.  The  wharf  which  Moody 
k  'Hart  are  thus  granted  the  right  to  erect,  is  described  in 
no  manner  or  respect  except  that  it  shall  not  exceed  twelve 
hundred  feet  in  length;  but  in  what  direction  or  upon  what 
Hne  that  length  is  to  be  extended,'  whether  along  the  bank  and 
parallel  with  the  slough,  or  obliquely,  or  at  right  angles,  is 
not  stated  in  terms.  But  the  second  section  ''grants  the  use 
of  the  tule  and  overflowed  land  on  both  sides  of  the  wharf  ^ 
for  the  distance  of  one  hundred  feet  from  eaeh  side  of  it." 
This  language  seems  to  indicate  that,  in  the  understanding  of 
the  granting  power,  the  length  of  the  wharf  was  to  be  extended 
at  right  angles,  or  nearly  so,  to  the  slough,  and  not  along  its 
bank.  If  the  length  of  the  wharf  was  not  to  be  extended 
along  the  bank,  we  are  unable  to  ascertain  from  the  record  or 
the  briefs  of  counsel  how  there  can  be  any  tule  or  overflowed 
land  on  the  side  next  the  slough  to  grant,  or  if  so,  how  there 
could  be  any  occasion  or  necessity  for  a  grant  of  its  use  iu 
specific  terms,  since  the  grant  of  the  right  to  erect  the  wharf 
carried  with  it  the  unobstructed  use  of  its  frontage.  ''A 
wharf  is  a  perpendicular  bank  or  mound  of  timber  or  stono 
and  earth,  raised  on  the  shore  of  a  harbor,  river,  canal,  etc., 
or  extending  some  distance  into  the  water,  for  the  convenience 
of  lading  or  unlading  ships  and  other  vessels.''  Necessarilyy 
therefore,  the  wharf  was  to  be  built  upcm  the  bank,  at  the 
water's  edge^  or  extending  into  the  water  far  enou^  to  be 
accessible  to  vessels  navigating  the  slough.  Hence,  the  grant 
of  the  tule  m  overflowed  land,  for  one  hundred  feet  in  front  of 
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the  wharf,  or  upon  the  side  next  the  slough,  is  absurd  and 
meaningless.  Kor,  for  like  reasons,  was  there  any  necessity 
for  a  grant  ci  the  use  of  the  land  upon  the  opposite  side, 
(assuming  the  length  of  the  wharf  to  be  along  the  bank,)  for 
die  grant  of  the  right  to  erect  the  wharf  would  carry  with  it 
die  use  of  land  in  its  rear  sufficient  for  its  convenient  enjoy- 
ment and  use  for  conunercial  purposes.  There  is  no  utility 
apparent  in  the  grant  of  the  land  upon  both  sides  of  the  wharf 
upon  any  other  theory  than  that  it  was  to  be  built  at  right 
angles  to  tl^e  slough,  or  nearly  so.  Upon  the  latter  theory, 
the  utility  of  the  grant  is  manifest  It  affords  ready  and  unob- 
structed access  to  the  wharf  for  vessels  navigating  the  slough, 
and  confers  an  exclusive  right  to  the  extent  of  one  hundred  feet 
upon  each  side  of  it. 

If  this  construction  of  the  Act  of  1852  be  correct  —  and  we 
are  inclined  to  the  opinion  that  it  is — it  follows  that  the  de- 
fendants'wharf,  being  about  eight  hundred  feet  distant  from 
that  of  the  plaintiffs,  is  not  within  the  limits  granted  to  Moody 
ft  Hart,  and  by  them  segregated  throng  the  appropriation 
of  Wing  in  1852,  and  that  the  rights  and  privileges  of  the  plain- 
iifb  hftye  not  been  intruded  upon. 

But  it  is  not  necessary  to  rest  the  decision  of  the  case  solely 
TqK>n  the  foregoing  construction  of  the  Act  of  1852.  Assum- 
ing that  the  theory  of  the  plaintiffs  is  correct,  and  that  under 
the  terms  of  the  grant  Moody  &  Hart  had  the  election  of  the 
Ibe  upon  which  the  length  of  the  wharf  was  to  be  extended, 
and  could  lawfully  extend  it  along  the  bank  of  the  slough,  cr 
at  ri^t  angles,  or  obliquely  thereto,  we  still  think  the  judgment 
of  the  Court,  below  was  correct 

Under  the  terms  of  the  grant,  Moody  &  Hart  were  allowed 
to  select  any  point  on  the  slough  which  was  near  the  island 
m  the  tule,  in  Suismi  Valley,  for  the  erection  of  their  wharf, 
and  were  allowed  to  build  it  of  any  Imgth  they  might  elect, 
not  exceeding  twelve  hundred  feet  No  obligation  is  imposed 
upon  them  to  build  a  wharf  twelve  hundred  feet  long,  nor  of 
any  afher  determinate  length,  nor  any  wharf  whatever.  Ex- 
cept as  to  the  limitation  of  twelve  hundred  feet,  the  extent 
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of  the  granty  with  regard  to  the  length  of  the  wliarf^  ia  inde- 
terminate^  and  designedly  left  to  tihe  choice  and  election  of 
the  grantees.  They  had  the  rij^t,  therefore,  when  they  de- 
termined to  accept  the  grants  to  determine  alao  its  extent^  and 
say  whether  the  wharf  dionld  be  twelve  hundred  feet  in 
length  or  any  number  less  than  that  The  Act  provides  no 
mode  or  manner  by  which  the  grantees  are  to  signify  their 
acceptance  of  the  franchise,  or  the  extent  of  that  acceptance, 
and  in  the  absence  of  such  a  provision  we  know  of  no  way  in 
which  they  could  do  so,  except  by  selecting  within  a  reason- 
able time  the  site  of  their  wharf,  and  prosecuting  its  erection 
with  ordinary  dilig^ice,  and  determining  the  extent  of  the 
grant  as  accepted  by  them  by  the  extent  of  their  appropria- 
tion. On  the  first  day  of  July,  1852,  within  a  reasonable 
time  after  the  passage  of  the  Act,  the  grantees  selected  a  site 
for  a  wharf,  and  built  one  not  exceeding  two  hundred  feet  in 
length,  and  from  that  time  to  the  present  no  further  appro- 
priation has  been  made,  nor  is  there  even  an  averment  in  the 
complaint  that  they  now  desire  or  intend  to  extend  their  whar^ 
or  that  the  same  is  demanded  by  the  wants  of  commerce.  1^ 
this  manner  they  signified  their  acc^ance  of  the  grant  and 
the  extent  of  that  acceptance.  Thereby  they  determined,  as 
they  had  the  right  to  do  within  the  limitations  imposed  by 
the  Act,  the  site  and  length  of  the  wharf.  By  these  acts  all 
the  conditions  of  the  grant  which  wete  left  for  them  to  deter- 
mine became  fixed,  and  the  Act  was  made  operative  as  a  grant 
to  the  extent  of  their  appropriation,  and  no  further.  By  the 
erection  of  the  wharf,  the  land  covered  by  it  and  within  one 
hundred  feet  on  each  side  became  segregated  from  the  other, 
land  of  the  State,  and  to  it  the  grant  attached,  and  passed  the 
estate  therein  specified.  All  the  land  outside  of  tihe  bound* 
aries  thus  established  remained  the  property  of  the  State  ae 
absolutely  as  before  the  passage  of  the  Act,  and  the  subsequeiit 
grant  to  the  defendant,  Jackson,  and  his  wharf,  erected  in  ao-. 
ceptance  thereof,  in  no  way  infringes  upon  tlie  rights  and  pxiv^ 
l^es  acquired  by  Moody  &  Hart. 
Judgment  affibrmed. 
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lb.  Justice  OtmsBT  uid  Mr.  Justice  Sbatteb,  having 
Teepeetirely  been  of  oounsel,  did  not  sit  upon  tbe  trial  of  this 
ease. 


PATRICK  FOQARTY  *.  RICHARD  KELLY,  AMOS  Mo 
DONALD,  JOHN  WISE,  and  WILLIAM  MoCLEN- 

NAJST. 


I  jywTAiKWM  —  Wbav  CowBTinmSw —  A  naked  tTowal  of  an  Intentlen  to 
k«ep  poMessIon,  and  actually  keeping  poeaesBionp  do  not  necessarily  constltQtt 
■nek  force,  or  tkreat  of  foree^  m  to  render  a  detainer  forcible,  where  there  ba« 
been  an  nnlawfnl  entry»  nnleaa  such  an  avowal  is  made  In  answer  to  a  de» 
nand  for  possession  1^  the  party  claiming  to  have  been  ousted,  and  Is  ae- 
eompanled  by  some  act  or  word  of  the  party  making  the  unlawful  entry  show- 
ing an  intent  on  his  part  to  maintain  the  possession  by  force. 

UMmm — iNSTBUCTioivs  TO  JuBT. —  7.  brought  an  action  againat  K.  for  an  unlaws 
fnJ  entry  and  florelble  detainer.  F.  did  not  reside  on  the  premises,  and  hit 
only  possession  consisted  in  an  Indosure  and  cultlTation.  K.  went  within 
the  IndoBufw  In  the  n'ght  ttane^  erected  a  cabin,  and,  at  some  subsequent 
period  of  tlmck  dedmeft  ht  woold  keep  possession  by  forces  The  Court  in^ 
fltrocted  the  Juiy  that  If  they  found  **  that  the  defendant  entered  upon  the 
premises  in  the  night  time,  during  the  hours  of  sleep,  while  plaintiff  was  In 
Hie  aetuaf  and  peaceMle  possesslott  of  the  same,  and  that  he  took  posses- 
tfoa  and  avowed  the  intentten  to  heap  posaenton*  and  actually  did  keep  po» 
scselon.  It  waa  solllelent  evidence  ot  force  to  maintain  the  action  of  forcible 
«itry  and  detainer,  and  the  Jury  should,  find  for  the  plaintiff.*'  Held,  that 
the  Instruction  was  erroneous,  as  applied  to  the  testimony  of  this  case,  be* 
cause  that  portion  of  it  relattaig  to  K.'a  Intention  to  katp  possession  made  no 
esfercnca  to  any  demand  on  the  part  of  7.  for  possession^  and  because  the 
taiatmetlon  was  framed  as  though  It  related  to  a  question  of  forcible  entry, 
and  not  forcible  detainer. 

fto  cast  a<  MetiwUtt  v.  Liimar^mp,  9  CM.  ^  eonmented  on  and  explained^ 

Affbai.  trcm  the  Oonxify  Oourt  of  Kapa  Couaty. 

Plaintiff  recovered  judgment  in  the  Coun^  Court^  and  de- 
fendants appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Clourt 

Moore  d  Laine,  for  Appellants. 

The  instmetioEn  of  the  Conrt  doesi  notr  apply  te  the  ease  at 
baor^  as  plaintiff  sues  for  an  nnlawfnl  entry  and  forcible  dc^iner, 
aad  not  a  fooreible  entry  and  detainer,  as  thie  iMdfcraetioA 
templates. 
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Said  instraction  is  against  law,  for  if  forcible  entry  is  relied 
0%  it  must  be  proved.     (Preston  v.  Kehoe,  15  Cal.  318.) 

'A.  A.  Cohen  and  Wallace  dk  BayU,  for  Respondents. 

By  Hie  Court,  Sawteb,  J. 

This  is  an  action  under  tiie  '^Act  concerning  Torcible  En- 
tries and  Unlawful  Detainers/' 

The  premises  in  controversy  ars  diree  hundred  and  odd  acres 
of  agricultural  lands  in  Napa  County — the  north  half  of  a 
larger  tract  of  upwards  of  six  hundred  acres.  The  whole 
tract  has  a  fence  on  three  sides,  and  ItTapa  Creek  on  the  fourth, 
side,  forming  an  inclosure  of  the  entire  tract.  The  plaintiff, 
Fogarly,  claims  the  north  half,  being  the  premises  in  dispute, 
and  James  Glassford  the  south  half.  Part  of  the  way  betweeu 
Fogarty  and  Glassford  there  is  a  division  fence,  and  part  of  the 
way  a  furrow.  Fogarty  appears,  from  the  testimony,  to  have 
cultivated  the  premises  for  three  years.  At  the  time  of  the 
alleged  entry  there  was  a  volunteer  crop  growing  on  the  piem- 
ises.  It  does  not  appear  that  Fogarty  resided  or  had  any 
building  on  the  land  in  dispute.  Glassford  testified  that  on 
the  morning  of  the  5th  of  June,  between  four  and  five  o'clock, 
he  saw  two  cabins  of  the  defendants  on  the  half  belonging  to 
Fogarty;  that  he  heard  the  sound  of  hammers,  and  went  up 
to  the  stable  loft  and  saw  the  cabins;  that  he  afterwards 
informed  Fogarty  that  the  cabins  were  there.  This  is  the  only 
testimony  as  to  lie  original  entry.  There  was  testimony  tend- 
ing to  show  that  defendants,  at  some  subsequent  time,  avowed 
an  intention  to  keep  possession,  and  that  they  actually  did 
remain  in  possession.  There  was  also  evidence  tending  to  show 
that  they  intended  to  maintain  their  possession  by  force  if 
necessary. 

On  this  state  of  the  evidence,  the  Court,  at  the  request  of 
the  plaintiff,  and  under  exception  on  the  part  of  the  defend- 
ants, gave  the  following  instruction,  vis :  ''If  the  jury  find  that 
the  defendants  entered  upon  the  premises  in  the  night  time, 
during  the  hours  of  sleep,  while  plaintiff  was  in  the  actual  and 
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peaceable  possession  of  the  same,  and  that  they  took  possession 
and  ayowed  the  intention  to  keep  possession^  and  actaallj 
do  keep  possession^  it  is  sufficient  evidence  of  force  to  i)tiaintain 
the  action  of  foroible  entry  and  detainer,  and  the  jury  should 
find  for  the  plaintiff/'  The  giving  of  this  instruction  is  as- 
signed as  error. 

The  instruction,  in  the  form  given,  is  liable  to  mislead  a  jury. 
It  is  altogether  too  loose  in  its  terms,  when  considered  in  con- 
nection with  the  testimony  in  the  case.  A  naked  avowal  of 
intuition  to  keep  possession,  and  actually  keeping  possession, 
do  not,  necessarily,  amount  to  force,  or  a  threat  of  force.  Such 
avowal  should  have  some  relation  to  a  demand  of  the  posses- 
sion by  the  party  claiming  to  have  been  ousted,  and  it  should, 
at  least,  be  accompanied  by  some  act  or  word  tending  to  show 
an  intent  to  maintain  the  possession  by  force,  and  these  qualifi- 
cations should  be  embraced  in  the  instructions.  The  plaintiff 
relies  upon  the  case  of  Scarlett  v.  Lamarque,  5  CaL  68,  to  sup- 
port this  instruction.  The  language  of  the  Court  in  that 
case  is  very  similar  to  that  in  this  instruction;  but  it  is  applied 
to  an  entirely  different  state  of  facts,  as  shown  by  the  record, 
although  it  does  not  appear  in  the  published  report  of  the  case. 
Scarlett  was  in  possession  of  a  quartz  mill,  under  a  lease ;  tlie 
mill  had  been  run  until  one  or  two  o'clock  in  the  morn- 
ing, when  the  employes  of  the  plaintiff  closed  up  and  retired  to 
rest  in  the  mill  Before  daylight,  and  while  the  hands 
were  actually  sleeping  in  the  mUl,  and  the  products  of  the  last 
day's  work  were  still  in  the  amalgamating  tubs,  the  defendants 
—  some  five  or  six  in  number  —  entered  the  mill,  took  posses- 
sion, commenced  tearing  down  the  stamps  under  pretense  of 
making  repairs,  and  retained  possession  against  the  repeated 
demands  and  protest  of  the  plaintiff  and  his  employga.  On  this 
state  of  proofs,  the  Oourt^  at  the  cdoee  of  plaintiff's  testimony, 
on  defendant's  motion,  granted  a  nonsuit,  and  plaintiff  ap- 
pealed. The  question  was  whether  there  was  sufficient  testi- 
mony to  entitle  the  plaintiff  to  have  his  case  submitted  to  the 
jury.    The  late  Supreme  Court  held  that  there  was^  reversed  the 
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judgBiemty  a!^d  remanded  the  canfle.  In  deoidixig  the  ease,  the 
Court  said: 

"  When  a  party  of  four  or  five  men  enter  a  building  occupied 
by  another,  in  the  night  time,  during  the  hours  of  deep,  and 
take  poesessioQ,  and  avow  the  intention  to  keep  possession,  and 
actually  do  keep  possession,  it  is  sufficient  evidence  of  force  to 
maintain  the  action  of  forcible  entry  and  detainer." 

This  may  have  been  proper,  when  applied  to  that  particular 
ease,  with  reference  to  the  question  then  before  the  Court  as 
to  the  propriety  of  granting  the  nonsuits  But  when  used  in 
an  instruction  given  to  a  jury,  in  a  case  where  the  entrj 
is  upon  a  tract  of  three  hundred  acres  of  land  having  only  a 
volunteer  crop  growing  on  it,  and  the  only  evidence  of  present 
,  possession,!  in  addition  to  the  indosure,  is  the  fact  that  it  had 
before  been  cultivated  by  the  plaintiff,  we  think  the  language 
requires,  at  least,  the  qualifications  before  suggested.  Besides, 
in  the  case  cited  the  question  was  as  to  whether  or  not 
the  original  erdry  was  forcible^  and  the  langaage  used  was  not. 
in  an  imstructicKn  to  a  jury,  but  a  ganeral  ezpresaiesi  in  rdation 
to  the  point  then  under  discnssion. 

The  present  action  is  brought  on  the  theory  that  ihe  action 
may  be  maintained  where  there  is  an  unlawful  entiy  wilihont 
force,  and  a  subsequent  forcible  detainer.  There  ia  no  pretense 
that  the  entry  was  forcible;  the  cmnplaint  does  not  charge  a 
foreible  mitry ;  it  chaiges  only  an  unlawful  erdry  and  a  ptrcSbU 
detainer^  The  instructions  should  have  been  pointed  st  the 
unUnwful  entry  and  the  aubeequent  forcible  detainer,  and  tiie 
two  ideas  should  have  been  kept  separate  and  distinct  Bnt 
tibe  instruction  is  framed  as  thou^  it  related  to  the  question 
of  force  at  the  time  of  the  entiy,  when,  in  fact,  the  transactions 
referred  to  in  the  oommsncement  of  the  instruction,  and  those 
referred  to  in  the  latter  part  of  it,  were  totally  distinct)  and 
ooourred  at  different  tinia&  An  entry  by  a  number  of  men  in 
ihe  night  time  might  have  a  tendency  to  prove  it  to  be  in  bad 
faith  and  unlawful^  but  it  would  have  little  tendency  to  prove 
a  detainer  at  some  0ubseq;a^t  period  of  time  to  be  forcible. 
Admitting,  then,  that  such  an  entry  is  proved  to  be  unlawful, 
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we  oome  to  the  other  element  in  the  action,  as  alleged:  Was 
there  a  forcible  detainer?  The  only  part  of  l^e  inst^uctiott 
direetlj  applicable  to  this  point,  under  the  testimony,  is  the 
naked  statement  that  ^'  if  the  defendants  avow  an  intention  to 
keep  possession,  and  actually  do  keep  possession,  it  is  sufficient 
evidence  of  foree  to  maintain  the  action/'  This  cannot  be  irue 
as  a  I^^l  proposition*  This  instruction,  taken  in  coiinection 
with  the  testimony  in  the  case^  combines  principles  applicable 
to  the  different  elements  of  the  cause  of  action  —  the  unlawful 
entry,  and  a  subsequent  forcible  detainer  —  as  though  they 
applied  to  a  single  and  different  ground  of  action,  viz:  a  forci- 
ble entry,  and  thereBy  it  leads  to  uncertainty  and  confusion. 
The  instmction,  therefore,  lacks  that  preoiflion  neoeasaiy  to 
keep  these  different  elements  separate  and  distmet,  and  to  pre« 
sent  the  law  clearly  to  the  minds  of  the  jury. 

This  actiotL  ia  highly  peniQ  in  its  character,  and  Courts,  in 
such  cases,  should  be  careful  in  giving  instructions  to  see  that 
the  proposition  is  estpressed  in  such  terms  and  with  such  quali- 
fications as  not  to  be  liable  to  mislead  the  jury.  In  this  case 
the  Court  was  undoubtedly  misled  by  not  having  before  it  the 
facta  upon  which  the  opinion  of  the  Court  in  the  oase  cited 
was  based 

We  are  not  prepared  to  say  that  there  was  not,  in  this  case, 
sufficient  evidence  of  an  unlawful  entry,  within  the  meaning 
of  the  Forcible  Entry  and  Detainer  Act,  as  uniformly  con- 
strued by  our  predecessors,  and  a  suffieient  maBAfestation  of  an 
intent  to  detain  the  premises  by  foroe^  to  entitle  the  plainthS 
to  recover,  had  there  been  no  error  in  the  in^Stn^tions*  But 
this  would  have  been  a  ques4ion  for  the  jury  under  a  propei 
charge  from  the  Court,  and  we  cann<yt  tell  how  far  they  may 
have  been  misled  by  the  objectionable  instruction  under  oob-' 
sideration. 

The  judgment  is  reversed  and  a  new  trial  ordered. 

Mr.  Justice  Cubbby,  having  been  of  couns^  did  not  sit  od 
As  kearing  of  thia  oaaa 
Yoi-XXIV  — 21 
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DELOS  R.  ASHLEY,  Abministbatob  of  the  Estate  op 
John  Mokeison,  Dboea$ed,  v.  EDWARD  VJSCHER. 

Bmuft  vob  HoNBTd —  A  m«re  naked  receipt  In  writing,  aeknowledglns  tlit  ikt- 
livery  of  monej,  !■  not  a  contract,  and  does  not  import  a  promise,  obligation, 
•r  UabUity,  and  an  action  upon  it  Is  tlierefort  barred  bj  tbe  Statnt*  g(  Lbnl* 
tatlona  in  two  yean. 

Sun  —  Whsh  ▲  CoNTaACT. —  A  receipt  or  acknowledgment  in  writing  for  money, 
which  also  contains  a  clause  stating  that  the  money  received  is  to  be  applied 
to  the  aeconnt  of  the  person  from  whom  received,  partakes  of  the  donbla 
■atnre  of  a  receipt  and  contract,  and  shows  upon  Its  face  a  ISabllity  to  ac- 
count, and  an  action  upon  it  Is  not  barred  by  the  Statute  of  Limitations 
iBtSI  four  years  liave  expired. 

Apfbax  from  the  District  Courts  Twelfth  Judidal  District, 
Oity  tnd  Cooaaty  of  San  Frandaeo. 

This  aotion  was  commenced  on  the  23d  day  of  Eebmary^ 
1868. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Benry  B.  Baight,  for  Plaintiff  and  Appellant 

'^Received  of  John  Morrison,  Esq.,  the  sum  of  two  Aan- 
•and  seven  hundred  and  fifty  dollars. 
^'San  Francisco,  February  24lih,  1855. 
^  ($2,750.)  EnwAED  yisoHKB,** 

Is  this  receipt  an  instrument  in  writing  within  the  meaning 
of  this  section  Y  It  is  granted  that  it  is  not  a  contract  perfect 
in  every  term;  but  perfect  contracts  are  not  the  only  ones  com- 
prehended within  the  letter  of  the  statute.  Were  it  so,  many 
of  the  most  sacredly  and  formally  executed  documents  would 
be  excluded  from  the  statute,  because  parol  evidence  is  admit- 
ted in  Courts  daily  for  the  purpose  of  explaining  defective  and 
ambi^ous  provisions. 

What,  then,  is  a  sufficient  instrument  of  writing  within  the 
Statute  of  Limitations  ?  Any  document  which  affords  thai  «w- 
dence  in  writing  of  the  essentials  of  the  contract;  finy,written 
evidence  which  "instructs"  the  mind  as  to  the  limit  of  the 
liability  and  the  party  liable.  That  this  is  a  correct  definition 
it  proved  hy  the  meaning  given  to  it  in  the  Statute  of  Frauds. 
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''A  contract,  or  some  note  or  memorandum  thereof  in  writing, 
expressing  ike  consideration,  and  subscribed  by  the  liarty  to 
be  eharged/'  is  declared  to  be  an  instrument  of  writing. 
(Compare  the  8th  and  9th  sections,  Arts.  896  and  397  Wood^S 
Dig. ;  also  the  12th,  13th  and  19th  sections.  Arts.  400,  401,  and 
407.) 

This  instrument  is,  in  its  terms,  defective  in  but  one  par- 
ticular. No  express  promise  is  apparent  on  its  face.  In  every- 
thing else  —  in  date,  amount,  party  from  whom  the  money  was 
received,  and  the  signature  of  the  party  receiving — the  contract 
is  complete.  But  in  this  one  particular,  nothing  on  the  f  ac^ 
of  the  contract  expresses  the  liability.  That  liability,  I  con- 
tend, is  not  essentially  necessary  to  appear  in  terms,  but  may 
be  implied  by  law.  Is  the  paper  less  an>  instrument  because 
defective  in  this  particular!  Where  a  man  receives  another*B 
money,  the  law  implies  an  agreement  to  repay  it.  That  whicb 
is  implied  by  law  is  unnecessary  to  appear  expressly,  and  the 
instrument,  linked  with  the  implication  of  law,  completes  the 
contract.  '* 

It  cannot  be  objected  that  diis  paper  negatives  th^  idea  of 
Hability  on  its  face,  by  manifesting  diat  the  money  might  have 
been  received  in  payment  of  a  pre-eansting  debt.  It  is  'ir6t 
tach  a  receipt  It  has  not  the  univiere^l  characteristics  of -su(^ 
a  receipt — the  evidence  of  the  debt  to  which  the  payment  is  ib 
be  applied,  or  the  degree  of  liquidation  of  that  debt.  It  neithel* 
expresses  that  the  money  was  received  *'on  account*'  nor  "itt 
fan,"  which  is  always  incorporated  with  every  busiliess  receipt. 
It  stands  before  the  Court  as  a  naked  acknowledgment  of  A 
receipt  of  money,  and  the  law  will  imply  a  liability  to  repay 
that  money. 

Sidney  L.  Johnson,  for  Defendant  and  Appellant* 

There  is  nothing  in  the  receipts  themselves  which  can  be 
said  to  be  a  foundation  for  an  action  in  these  terms,  or  in  any 
form  of  assumpsit.  There  is  neither  promise  to  pay,  nor 
acknowledgment  of  indebtdness. 

The  money  given  might  have  been  in  discharge,  total  ot 
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partial,  of  a  debt  of  MorriBon  to  defendant;  the  monej  tbat 
might  be  collected  from  the  ehecka,  and  was  to  be  carried  to 
Morrison's  account,  might  be  more  than  overbalanced  bj  other 
items  of  the  other  side* 

The  receipt  of  money  by  the  defendant  in  a  check  drawn  by 
the  plaintiff  on  his  banker,  prima  facie  imports  a  payment,  and 
not  a  loan.  (Cory  ▼•  OerriA,  4  Esp*  N.  P.  0.  9 ;  1  Stevens' 
Kisi  Prius,  316. 

The  written  proof  of  the  receipt  of  money  can  raise  no  other 
presumption  than  the  parol  proof.  By  itself  it  is  no  evidence 
to  establish  a  debt  J^o  action  can  be  said  to  be  founded  on 
tbat  which  doea  not  by  itself,  prima  facie,  establiah  a  right  of 
action. 

The  counsel  for  plaintiff  speaks  of  the  reenpt  as  a  contract 
Ch.  this  pmnt  we  refer  to  1  Greenl.,  Sec  305 ;  Hawley  et  oL  v. 
Buder  et  ah.,  15  CaL  44,  46 ;  2  Pars,  on  Cont  68 ;  Brannan 
T«  Meaich,  10  Cal.  108.  The  first  receipt  is  a  bare  statement 
of  a  fact^  that  so  much  money  was  received  by  one  person 
from  another.  The  second  writing  differs  in  form,  but  amounts 
to  the  same  thing  so  far  aa  this  aetion  is  concerned.  Certain 
cheeks  sxe  to  be  converted  into  cash  and  applied  to  the  account 
of  Jdm  Morrison.  It  is  mereAj  saying  that  John  Morrison  is 
tfie  one  whose  account  is  to  be  credited  with  the  proceeds  of 
4he  depreciated  paper.  No  light  whatever  is  thrown  by  iim 
upon  the  state  c^  the  aeeouiit  upon  the  question  of  inddbted- 
ness.  The  presun^fition  would  be  against  '  Jdhn  Morrison. 
Why  give  depredated  paper  to  be  converted  into  each  at  the 
best  possible  rate  and  applied  to  another's  account,  unless  for 
the  sake  of  covering  or  diminishing  an  unfavorable  balance? 

It  is  argaed  that  because  no  expressions  are  used,  such  as 
**on  account,"  or  "in  fuU,"  by  which  these  receipts  would 
have  been  conclusive  in  our  favor,  they  are  therefore  conclu- 
sive against  us.  But  the  plaintiff  has  to  make  out  an  action 
against  us  founded  on  an  instrument  in  writing,  not  we  to 
make  out  a  defense  in  writing;  and  the  question  is,  whether 
either  of  these  writings  is  in  itself  such  an  instruxsAont,  not 
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whether  it  proves  the  original  abseaoe  of  a&y  caum  of  aotim 

against  na. 

By  the  Conrt^  Sawtxb,  J. 

The  question  in  this  case  is,  whether,  under  tlie  Statute  of 
Limitations,  the  two  causes  of  action  set  out  in  the  complaint 
tie  barred  in  two  or  four  years.  The  following  are  the  instru- 
ments to  be  construed: 

**Beceived  of  John  Morrison,  Esq.,  the  sum  of  two  thou- 
sand seven  hundred  and  fifty  dollars.  San  Francisco,  February 
24,  1855. 

^  ($2,750.)  Edwasd  Vwohee." 

^This  is  to  state  that  I  am  holder  of  three  checks  <m  Page, 
Bacon  &  Co.,  (viz:  $380.70,  $514.40,  $227.44,)  amounting 
to  eleven  hundred  and  twenty-two  dollars  and  sixty-three 
cents,  to  be  converted  into  cash  as  best  possible^  and  to  be 
applied  to  the  account  of  John  Morrison.  San  Francisco, 
February  24, 1855. 

^  ($1,122.68.)  Edwam)  VisoHKB." 

The  Court  below  held  that  an  action  to  recover  the  money 
referred  to  in  the  first  instrument  was  barred  in  two  years;  in 
the  last,  not  till  four  years;  and,  accordingly,  entered  judg- 
ment in  favor  of  defendant  on  the  first,  and  against  him  on  the 
second.     Both  parties  have  appealed. 

A  party  may  conmience  ^^  within  four  years,  an  action  upon 
any  contract,  obligation,  or  liability,  founded  upon  an  instru- 
ment in  writing."  ♦  ♦  ♦  "Within  two  years,  an  action 
upon  a  contract,  obligation,  or  liability,  not  founded  upon  an 
instrument  in  writing,  except  an  action  on  an  open  account 
for  goods,  waresy  and  merchandise,  and  an  action  for  any  article 
charged  in  a  store  account.''    (Wood's  Dig.  p.  47,  Sec  17.) 

The  first  instrument  is  a  receipt  for  a  specified  sum  of  money 
--a  mere  naked  acknowledgment  that  so  much  money  had 
been  received.  There  is  no  contract  connected  with  it — no 
promise  or  undertaking  in  regard  to  it     It  is  a  mere  naked 
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acknowledgment,  without  any  intimation  as  to  the  character 
in  which  the  money  was  received,  or  of  any  intenticm  or  pur- 
pose with  respect  to  its  future  disposition.  It  does  not  appear 
to  whom  the  money  belonged.  As  an.  instrument  of  evidence, 
1^  mere  receipt  is  ffovemed  by  rules  different  from  those  appli- 
cable to  other  writings  expressing  contracts  or  obligations; 
and  this  fact  serves  to  illustrate  the  character  of  the  instrument 
under  consideration.  As  an  acknowledgment  of  payment  or 
delivery,  it  would  be  merely  prima  facie  evidence  of  the  fact, 
and  not  amdusive.  The  fact  it  recites  mighty  therefore,  be 
contradicted  by  other  evidence.  A  receipt  may  have  con- 
nected with  it  —  embodied  in  the  same  instrument  —  a  contract 
to  do  something  else;  and  in  that  case  it  would  possess  a 
double  character.  As  a  receipt  it  might  be  contradicted; 
while  as  a  contract  it  would  stand  on  the  footing  of  all  other 
cojLtracta  in  writing,  and  could  not  be  contradicted  or  varied 
by  oral  testimony.  (1  Qreenl.  Ev.,  Sec  305.)  And  the  rejson 
why  a  different  rule  of  evidence  is  applied  to  a  mere  receipt 
seems  to  be  because  it  is  not  in  mj  sense  a  contract,  as  it  does 
not  express  or  import  a  promise^  obligation,  or  liability.  It  is 
an  admission,  only,  upon  which  other  parties  do  not  ordinarily 
act,  and  are  not  liable  to  act  to  their  prejudice.  (Id.,  Sec.  212 ; 
1  PhU.  Ev.  474,  Note  131.) 

Professor  Parsons  says:  "A  receipt  for  money  is  peculiarly 
opisn  to  evidence.  It  is  only  prima  facie  evidence  either  that 
thb  sum  stated  has  been  paid,  or  that  any  sum  whatever  was 
paid.  It  IB,  in  fact,  not  regarded  as  a  contract,  and  hardly  as 
an  instrument  at  all,  and  has  but  little  more  force  than  the 
oral  admissions  of  the  party  receiving.  But  this  is  true  only 
of  a  simple  receipt  It  oft^  happens  that  a  paper  which  con- 
tains a  receipt,  or  recites  the  receiving  of  money  or  of  goods^ 
contains  also  terms,  conditions,  agreements,  or  assignments. 
StLch  an  instrument,  as  to  everything  but  the  receipt,  is  no  more 
to  b^  affected  by  extrinsic  evidence  than  if  it  did  not  contain  the 
receipt;  but,  as  to  the  receipt  itself,  it  may  be  varied  or  con- 
tradicted by  extrinsic  testimony,  in  the  same  manner  aa  if  it 
contained  nothing  else.''    (2  Para.  Cent  68.) 
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In  the  instnmeat  tiiider  oofnsideTation  no  promise  or  obliga- 
tion is  expresaed.  UnlelBS  a  promise  or  obligation  is  implied  by 
law  from  the  mere  admowledgment  of  the  receipt  of  the 
mon^^  no  liability  is  unported  on  the  face  of  the  inetrament 

Mr.  Phillips,  in  his  work  on  Evidenoe,  VoL  8,  p.  426,  edition 
«f  1859,  says :  "  In  order  to  recoTer  under  a  count  for  money 
knt,  it  will  not  be  sufficient  merely  to  prove  the  receipt  ol 
mcmey  from  the  plaintiff  by  the  defendant,  since  the  presump- 
tion of  law  is  that  money,  when  paid,  is  in  liquidation  of  an 
antecedent  debf  And  several  authorities  are  cited  where 
money  had  been  paid  on  checks.  (See  also  Eeadley  ▼.  Beed, 
2  CaL  825 ;  1  GreenL  £v.,  Sec  38,  and  cases  cited.)  The  prin- 
ciple applicable  to  checks  is  the  same  as  in  this  case,  for  it 
matters  not  whether  the  evidence  is  a  check  or  a  written'  acknowl- 
edgment of  the  receipt  of  the  money,  so  long  as  the  evidence 
only  extends  to  the  fact  of  the  receipt  of  money  from  one  party 
by  another. 

AU  this  instrument  shows  is  the  receipt  of  money  from 
Morrison  by  the  defendant — precisely  what  is  stated  in  the 
rule  as  laid  down  by  the  authorities  cited.  Under  this  rule^ 
(and  we  think  it  is  correct,)  no  promise  or  obligation  is  imported 
by  the  instrument  No  liability  can  fairly  be  implied  from  its 
terms.  If  there  was  any  contract^  or  promise,  or  liability,  it 
arises  from  facts  entirely  outside  of  this  receipt  By  itself  it 
is  not  evidence  of  a  debt  It  does  not  acknowledge  or  state  a 
fact  from  which  die  law  implies  an  obligation,  and  we  do  not 
think  that  a  liability  can  be  said  to  be  ^^  founded  upon  an 
instrument  of  writing,''  from  the  terms  of  which  the  law  does 
not^  prima  facie,  imply  any  liability  whatever.  The  first  cause 
of  action  is,  therefore,  subject  to  the  two  years'  limitation,  and 
is  barred. 

Second  —  The  second  instrument  contains  these  words :  ^  To 
be  converted  into  cash  as  best  possible^  and  to  be  applied  to  the 
aeeouni  of  John  Morrison.**  This,  in  our  opinion,  goes  beyond 
the  msn  aoknowledgment  of  the  receipt  of  money.  It  indi- 
cates to  whom  the  money  belongs,  and  contains  a  promise  to 
apply  it  to  the  aeeouni  of  John  Morrison.    It  is  true^  the  instru- 
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ment  does  not  state  the  oonditiosi  ot  that  aooocmt^^Tdiedier 
Morrison  is  already  indebted  to  defendant  or  not^  or,  if'  so,  to 
what  amount  But  whatever  the  state  of  the  aooount  between 
them  may  be,  the  fair  constructioKL  of  the  instrument  is  that  it 
was  Morrison's  moi^y,  and  that  Visdier  was  to  accoimt  to  him 
for  it  The  instrument  shows  upon  its  face  a  liability  to 
account,  and  this  action  seeks  to  enforce  that  liability. 

In  the  case  of  Sannichson  v.  Brown,  6  Oal.  67,  a  number  of 
IKX^oimts  for  labor  and  services,  and  for  goods  and  materials 
furnished  for  the  use  of  defendants,  under  the  name  of  the 
"Laura  Virginia  Association/'  had  been  presented  to  the 
Board  of  Trustees,  and  allowed.  The  Board  had  written  thereon 
the  words  "  audited  and  approved,"  and  "  we  certify  the  above 
to  be  correct."  The  Court  held  that  these  accounts,  thus  in- 
dorsed,  constituted  instruments  of  writing  within  the  meaning 
of  the  statute. 

So  in  Neighbors  v.  Simmons,  2  Blackf.  75,  an  aooount  had 
been  presented  against  the  defendant,  upon  whi(^  he  had 
indorsed  these  words:  "I  acknowledge  this  account  to  be 
just,"  and  appended  his  signature.  This  was  held  to  be  an 
instrument  in  writing  within  the  meaning  of  the  Statute  of 
Limitations  of  Indiana. 

In  Boymxmd  v.  Sim^maon,  4  Black.  86,  the  Court  say :  ^*  This 
suit  ia  bottomed  on  written  receipts.  These  receipts  are 
very  special;  they  dearly  show  the  trust  and  acknowledge 
the  claim ;  they  distinctly  state  that  he,  John  H.  Rackaf ellow, 
the  guardian,  received  the  several  sums  of  money  of  the  said 
administrator,  Eizer,  for  the  use  of  Joseph  Russell,  as  guardian 
for  said  Joseph,  etc  These  receipts  are,  without  wmtroversy, 
instruments  of  writing  within  the  saving  clause  of  the  atatujte." 
The  receipts  were  signed  by  the  defendant 

In  these  cases  there  was  no  express  promise  to  pay — no 
obligation  in  express  terms  assumed;  but  in  each  there  waa  a 
atate  of  facts  acknowledged  in  writing  to  exist,  which  im- 
ported an  obligation  to  pay — from  which  the  law  itself 
implidd  a  liabilily,  and  they  were  held  to  be  instnimente  in 
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writing  'Within  th^  tnfeaiiing  of  the  Tespective  Statutes  of  Lim- 
itations mxder  which  they  arose. 

In  onr  judgment,  tlie  infltrum^iit  under  oonaidexation  pre- 
sents quite  as  strong  a  case  as  those  just  cited.  It  partakes  of 
the  double  characteir  of  a  receipt  ^id  contract.  The  defendant 
expressly  undertakes  to  apply  the  proceeds  to  lihe  aceodint  of 
John  Morrison ;  and  although  the  state  of  the  acQount  between 
the  parties  is  not  shown,  yet  the  instrument  doies  show  that  the 
money  belonged  to  Morriaon,  and  that  defendant  was  liable  to 
aooount  to  him  for  it 

The  state  of  the  accounts  would  have  to  be  adjusted  on  the 
trial;  but  a  liability  to  account  as  shown  —  and,,  in  our  ju3g- 
men^  the  liability  i^  founded  upon  an  instrument  in  Vrit- 
ing  within  the  meaning  of  the  Act,  and  the  action  was  not 
barred  till  four  years  had  el!pired.  Tbe  record  show^  tha^t  the 
whole  amount  was,  in  fact,  ^ue  from  the  defendant  to  the  estate 
of  Morrison. 

The  judgment  is  therefore  affirmed  —  each  party  to  pay  one 
half  the  oosta 


t  W.  KETES  V.  B.   FENSTERMAKER  ajtd  OOKEL 

HOWK. 

lloiiB  —  Wsmr  Patablb. —  Wben  no  Oay  or  time  of  pftynciit  Is  «peetflea  In  a 
ptoatawfj  Bote,  H  is  to  to  considered  ss  payablo  oa  demand. 

t  —  laABiLxn  or. —  In  order  to  ohsrge  an  Indorser  of  a  note  payable  on 
demand,  presentment  mast  be  made  witbin  a  reasonable  time,  and  wbat  Is  a 
reasonable  time  depends  upon  the  faets  of  tmdk  pBrtieilar  ease. 

i<—  OoBTBacT  09. —  The  ^ntraet  of  the  Indorser  of  such  note  Is.  that  tbe 
maker  will  pay  the  note  upon  a  demand  made  within  a  reasonable  time. 
and  that  In  the  erent  of  his  failure  to  do  so  the  indorser  will  pay  It. 

ISDOBSEB — PKoor  NBCBsSAitT  TO  CluiuiB. —  IB  oTdeiT  to  Charge  the  Indorser  of 
tnch  Bote,  the  bardea  Is  east  opes  the  holder  of  ptorlnr  that  the  demand  of 
payment  was  made  within  a  reasonable  time,  and  If  any  delay  has  occurred  In 
making  the  demand,  the  holder  mnst  prove  the  dream  stances  excusing  the 
delay. 

IVMBSBB  —  IftoRcB  To--^  When  demand  4f  Che  pa^sHBt  of  such  boM  la  isade  vpon 
the  maker,  and  the  note  Is  dishonored,  notice  of  demand  and  non-payment 
mnst  be  given  to  the  Indorser  within  the  same  time  which  Is  required  in  the 
ease  of  a  note  or  bill  made  payalble  at  a  particular  day. 

lakiB^—  At  oofBBion  law,  notice  of  dishonor  mnst  be  given  the  indorser  on  the  da/ 
flallowlBS  tht  demand,  o&lsw  bibm  sood  reason  eziata  tor  not  doing  so. 
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K«jw  9,  Finatarmakar  at  «!. 


Fioiftsa  BY  iNDOBSiB  TO  PAT. —  A  promise  to  paj  a  note,  made  by  aa  Indoraer 
after  Its  maturity,  where  no  demand  has  been  made  or  notice  giyen,  and  mad« 
with  fall  knowledge  of  the  holder's  laches,  la  binding  npon  the  Indonar,  bat 
tbia  promise  mnat  ba  eatabliahed  by  dear  and  dlstinet  erldsDee. 

Appxal  from  the  District  Court,  Seventeenth  Judicial  Dis- 
trict, Sierra  County. 

The  following  is  a  copy  of  the  note  sued  on: 

^  SiBBBA  Vallby,  June  8d,  186S. 
^  For  value  received,  I  promise  to  pay  Corel  Howk  or  order, 
the  sum  of  ($487)  four  hundred  and  eighty-seven  dollars,  with 
two  per  cent  interest  per  month  till  paid. 

'^D.  FXNBTXBICAKXK. 

y 

^  (Indorsed:)     Cobbl  Howk.'* 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Williams  &  Johnson,  for  Appellant 

It  has  been  holden  that  the  indorser  of  a  note,  after  maturity, 
•tandfl  in  the  position  of  a  new  maker,  or  as  the  drawer  of  a 
bill  on  a  man  without  funds;  in  neither  case  is  a  demand  or 
notice  necessary.  {Chray  v.  Bell,  3  Rich.  71;  Bank  of  North 
America  v.  Baarriese,  1  Yates,  360.) 

The  great  weight  of  authorities  declare  that  the  same  strict- 
ness as  to  notice  which  apply  to  indorsers  of  notes  before 
maturity,  do  not  apply  to  indorsers  of  notes  after  matur- 
ity. (McKvnney  v.  Crawford,  %  S.  &  R.  361 ;  HUl  v.  8mitk,  1 
Bay,  330;  Brock  v.  Thompson,  1  Bailey,  322.) 

It  is  now  well  settled  that  no  precise  time  can  be  laid  down 
by  the  Courts  in  which  due  diligence  may  be  exercised;  it  is 
also  settled  that  as  cases  vary,  so  must  the  rules  vary  as  to  dili- 
gence in  giving  notice. 

If  Howk  understood  his  liability,  or  want  of  liability,  and 
still  promised  to  pay  plaintiff  in  August,  he  cannot  claim  that 
no  demand  and  notice  had  been  given;  he  cannot  claim  that 
as  a  defense.  (See  Parsons  on  Notes  and  Bills,  VoL  l,.p.  68fi^ 
et  seq.,  and  the  numerous  cases  there  cited.) 
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There  is  no  lack  of  authoritie&  upon  the  point  that  no 
legal  demand  and  notice  had  been  given,  «and  Howk,  knowing 
these  facts,  still  promised  to  pay — that  he  is  liable  on  the  note, 
and  cannot  hold  ns  to  the  proof  of  demand  and  notice,  as  they 
are  immaterial  questions,  not  bearing  on  our  right  to  recover. 

Then  we  will  assume  diat  if  the  promise  was  made,  plaintiff 
made  out  his  case,  and  should  not  have  been  nonsuited. 

That  Howk  did  promise  to  pay,  is  settled  by  Parsons  on 
Notes  and  Bills,  596,  and  cases  cited.  The  rule  laid  down  by 
the  author  just  cited,  and  the  oaaes  he  cites,  are  conclusive 
that  the  promise  was  made,  and  that  no  demand  and  notice 
need  be  proven. 

Vanclief  dt  Bowers,  for  Bespondent 

By  the  Conrt,  SAin>980N,  &  J« 

This  is  an  action  upon  a  promissory  note  against  the  defend- 
ant Fenstermaker,  as  maker,  and  the  defendant  Howk,  as 
indorser.  The  note  is  dated  on  the  8d  day  of  January,  1862, 
and  specifies  no  day  or  time  of  payment.  It  was  indorsed  in 
blank  by  Howk,  on  the  24th  or  25th  of  April,  1862,  and  deliv- 
ered by  him  to  one  Bartholemew,  who,  on  the  same  day,  trans- 
ferred it  by  delivery  to  the  plaintiff.  Some  time  during  the 
first  week  in  May,  1862,  the  plaintiff  demanded  payment  of 
Fenstermaker,  who  failed  ^^  to  make  payment,"  and,  some  time 
in  the  forepart  of  August,  1862,  gave  Howk  notice  of  the 
demand  and  non-payment.  At  the  time  this  notice  was  given, 
Howk  t(^d  the  plaintiff  ^'  that  he  did  not  want  him  to  sue,  and 
if  he  felt  like  doing  so  he  would  rather  pay  it,  as  he  did  not 
want  to  pay  costs."  Upon  this  stato  of  facts  the  Court-  below 
rendered  a  judgment  of  nonsuit  as  to  defendant  Howk^  from 
which  the  plaintiff  appeals  to  this  Court 

Two  questions  are  presented: 

First  —  As  to  the  sufficiency  of  the  demand  and  notice;  aad. 
Second — As  to  the  waiver  of  demand  and  notice.  > 

No  day  or  time  of  payment  being  specified  in  the  note,  it  is 
to  be  considered  aa  payable  on  demand,  and  so  far  as  the  liabil- 
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ity  of  the  indorser  is  concerned,  is  governed  by  the  same  rules 
as  a  note  in  terms  so  payable.  In  order  to  chaige  an  indorser 
of  a  note  payable  on  demand,  presentment  must  be  made 
within  a  reasonable  time.  What  is  a  reasonable  time,  must,  of 
necessity,  depend  in  a  great  measure  upon  the  facts  of  each 
particular  case,  and  cannot  be  determined  by  any  fixed  rules 
of  law.  In  the  present  case  the  demand  was  made  in  about 
two  weeks  after  the  note  came  into  the  hands  of  the  plaintiff. 
Tte  precise  time  cannot  be  determined  from  the  record.  No 
reason  is  shown  why  the  demand  was  not  made  sooner,  and, 
in  the  absence  of  any  reason  justifying  it,  we  are  inclined  to 
think  that  a  delay  of  two  weeks  is  unreasonable.  If  the  holder 
and  maker  reside  in  the  same  city  or  neighborhood,  the  demand, 
in  the  absence  of  sickness  or  other  aeddent,  should  be  made 
in  less  time;  but,  if  they  reside  at  a  distance,  or  the  holder  is 
prevented  by  sickness  or  other  accident  from  making  present- 
ment, two  weeks,  and  even  a  much  longer  time,  might  not  be 
linreasonable.  The  most  that  can  be  said  upon  the  subject  is, 
that  the  contract  of  the  indorser  is  to  the  effect  that  the  maker 
will  pay  the  note  on  dmiand  made  within  a  reasonable  time, 
and  that  in  the  event  of  his  failure  so  to  do,  he  will  pay  it 
himself;  and,  in  order  to  charge  the  indorser,  th^  holder  must 
show  reasonable  diligence,  under  the  circumstances  of  the  ease, 
in  making  demand  of  payment.  The  burden  of  proving  such 
diligence  rests  upon  the  holder,  and  circumstances  excusing  a 
delay,  which  is  prima  fade  unreasonable,  must  be  established 
by  him.  But  whether  the  demand,  in  the  present  case,  was 
made  with  sufficient  diligence  or  not,  it  is  not  material  to 
decide;  for,  supposing  it  to  have  been  so,  it  is  clear  that  no 
notice  of  the  dishonor,  sufficient  to  charge  Howk  as  indorser, 
was  given.  The  note,  as  we  have  already  seen,  is  to  be  con- 
sidered as  payaUe  at  sight,  or  on  demand,  and  although  a  rea- 
sonable time  is  allowed  the  holder  in  such  cases  witliin  which 
to  make  demand  of  payment,  yet,  when  the  demand  is  made, 
and  the  note  dishonored,  the  same  notice  of  non-payment  must 
be  given  which  is  required  in  the  case  of  a  note  o>  bill  made 
payable  at  a  particular  day.    The  contract  and  liability  of  the 
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MMgm  v^  Fawitnm>fcf>r  0^  ol, 

indorser  is  no  greater  in  the  former  than  in  the  latter  case. 
ITpon  principle,  his  liability  rests  U]»od  the  s$me  conditionB  in 
the  one  ease  as  in  the  other.  The  iaojp^rtanca  to  the  indorser 
of  immediate  notice  of  non-payment,  that  he  may  take  meas- 
ures for  his  ovm  protection,  is  equal  in  both  cases.  It  is  a 
settled  principle  of  conuoercial  law  that  notice  of  dishonor 
mnst  be  forwarded  on  the  following  day,  where  no  siiflScient 
reason  exists  for  the  omission  to  do  so.  In  the  present  case 
the  notice  was  not  given  until  at  least  three  months  after  the 
demand,  and  no  reason  for  this  delay  is  attempted  to  be  shown, 
other  than  that  of  distance,  wfaieh  was  only  thirty  miles,  and 
could  certainly  have  been  travelled  in  nmch  less  time  by  the 
holder,  or  a  messenger,  admitting  there  were  no  other  means 
of  oommunication.  The  notice  being  insufficient  to^  charge 
Eowk  as  an  indorser,  it  only  remains  to  determine  whether 
the  laches  of  the  plaintiff  in  that  respect  were  waived  by 
Howk. 

It  is  well  settled  in  England  and  in  the  United  States  that 
a  promise  to  pay  by  an  indorserj  made  after  maturity,  and 
where  no  demand  has  been  made,  <rt  notice  given,  and  made 
with  full  knowledge  of  the  holder^s  laches,  is  binding  upon 
him,  and  entirely  cures  any  negligence  00  the  part  oi  the 
holder  in  making  demand  or  in  giving  notice  of  dteboxior. 
(1  Parsons  on  Notes  and  Bills,  596.)  But  the  premise  to  pay 
must  be  established  by  clear  and  dislinet  evidence.  The  le»- 
timony  in  this  case  falls  ffhort,  in  our  judgment,  of  eetab- 
lishing  such  a  promise  on  the  part  of  Howk.  All  he  said,  m 
snbstance,  was  thaft  he  had  rather  pay  the  note  than  be  sued* 

This  was  the  expression  of  a  wholesome  dread  of  a  lawsuit^ 
rather  than  a  promise  to  pay  the  note,  ttolwithatanding  the 
laches  of  the  plaintiff. 

The  judgment  is  affirmed. 
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Sacnuneiito,  PUeer,  and  Ncrada  Btllroftd  Co.  •. 


SACRAMENTO,  PLACER,  AND  NEVADA  RAILROAD 
COMPAITT  V.  C.  T.  HARLAN. 

■noB  —  Wbit  OF.-nA.  writ  of  orror  does  not  lie  In  any  cmo  where  aa  appeal 
la  giyen  to  the  Supreme  Court  by  atatote. 
lAicB  —  Whbn  Lib8^ — ^In  a  proceeding  to  condemn  land  for  railroad  por- 
poaea,  the  deeialon  of  the  Court  by  which  the  merita  of  the  matter  are 
flnally  determined  la  a  final  Judgment  rendered  in  a  apecial  proceeding,  from 
which  an  appeal  amy  be  taken,  and  cannot,  therefore,  be  rerlewed  by  a 
writ  of  error. 

Wbit  of  Esbob  to  the  Distriel  Court,  Eleventh  Judicial 
District,  Placer  County. 

On  the  27th  of  AngaBt,  1862,  the  Sacramento,  Placer,  and 
Nevada  Railroad  Company  petitioned  the  District  Court,  ae^ 
ting  fordi  the  necessity  of  a  right  of  way  over  the  defendant's 
land  for  its  railroad,  and  asking  for  the  api)ointment  of  com- 
missioners to  appraise  the  damages,  etc  The  usual  proceed- 
ings were  had,  and  commissioners  were  appointed,  who 
repcH^ed  to  the  Court  that  the  value  of  the  land  required  by 
the  railroad  was  one  hundred  and  fifty  dollars,  and  that  it 
would  cost  Harlan  one  thousand  and  twenty-five  dollars  to 
build  a  fence  each  side  of  the  railroad — for  which  sum  they 
also  assessed  damages.  The  plaintiff  moved  to  strike  out  so 
much  of  the  report  as  assessed  damages  for  the  fence,  which 
liiotion  the  Court  overruled.  The  Court  then  made  an  order 
loonfirming  the  report. 

It  was  to  review  this  order  confirming  the  report  that  tba 
,writ  of  error  was  asked. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

James  Anderson,  for  Plaintiff. 

Tf  the  matter  in  dispute  exceed^  two  hundred  dollars,  the 
4th  Section,  Article  VI,  of  the  Constitution  of  California,  ez^ 
pressly  declares  that  this  Court  *'  ehaU  have  jurisdiction.'' 

Now,  if  respondent  does  not  insist  that  the  award  of  the 
oommissioners  in  this  cause  was  for  more  than  one  hundred 
and  fifty  dollars,  then  he  agrees  with  appellant,  and  ^>pellant 


SUPREME  COURT  —  APRIL  TERM,  1864.      885 

flMnuDoito,  Flaeer,  and  N«?ada  Ballroad  Co.  •.  Barlaa. 

ecmoedes  tliat  this  Court  has  no  jurisdiction  of  the  case.  But 
this  concession  of  respondent  should  appear  in  the  judgment 
of  the  Court 

The  section  of  the  Obnstitution  above  referred  to  declares 
that  the  Judges  of  this  Court  shall  have  power  to  issue  all 
writs  and  process  necessary  to  the  exercise  of  their  appellate 
jurisdiction. 

Sections  886  and  847  of  the  Practice  Act  specifies  in  what 
eases  one  may,  in  the  tedinical  sense,  appeal.  The  case  at 
bar  does  not  come  within  the  rules  there  laid  down. 

The  Judge  or  Court  eorifirms  and  certifies  the  report  of  com- 
missioners. (See  Stats,  of  1861,  p.  621,  Sec.  32.)  This  is  not 
an  order;  it  does  not  direct  anything  to  be  done,  or  forbid  the 
doing  of  anything;  it  simply  indorses  the  appraisement  of  the 
commissioners.  It  is  not  a  judgment;  plaintiff  need  not  take 
the  lands  unless  he  please;  but  if  he  please  to  take  them,  he 
must  do  80  as  per  appraisement. 

A  party  may  move  for  a  new  trial,  (Sec  81,)  and  the  grant- 
ing or  refusing  that  would  bring  an  appellant  within  the  tech- 
nical rules  of  an  appeal  But  suppose,  (as  is  the  case  at  bar,) 
jDU  do  not  desire  a  new  trial  t  Yon  simply  wish  corrected  that 
which  is  plainly  of  record  and  palpably  wrong,  and  is  not 
within  the  rules  of  appeals. 

Hereford  A  WSliame,  for  Respk>ndent 

It  is  sought  to  review  the  action  of  the  l^istrict  Court  by 
writ  of  error.  Yet  this  Court  cannot  acquire  jurisdiction  by 
tiiat  process.  This  is  only  an  appellate  Court.  It  cannot  ac- 
quire jurisdiction  except  by  appeal,  and  has  power  only  to  issue 
writs  necessary  to  the  exercise  of  its  appellate  powers  after 
having  obtained  jurisdiction. 

Writ  of  error  is  not  an  appeUale  process,  but  a  new  suit,  in 
inrfaich  there  may  be  other  or  different  parties  than  those  in 
the  lower  Court  (Bouvier^s  Institutes,  Vol.  8,  pp.  587-48 ; 
Fermo'r.  Dickinson,  4  Denio,  84;  Bvllard  ▼•  Leech,  1  Verm. 
4»1.) 
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SAcrvDento,  Placer,  an4  Nevada  Kallrotd  Co.  «.  JS^cIaa. 

By  the  Court,  Sawykb,  J. 

This  18  a  proceeding  under  the  Railroad  Act  of  1861,  to 
acquire  lands  for  the  iwe  of  the  Sacramento,  Placer,  and  Nevada 
Railroad  Company.  The  cause  was  brought  into  this  Court 
by  wi;it  of  error  to  the  District  Court  of  the  Eleventh  Judicial 
District,  for  the  Cbunty  of  Placer. 

The  respondent  raises  an  objection  that  this  Court  has  no 
jurisdiption  to  review  the  proceeding  on  a  writ  of  error,  and 
insists  that  jurisdiction  can  only  be  acquired  by  an  appeal  in 
the  ordinary  mode  prescribed  by  the  Practice  Act. 

^'  The  Constitution  only  empowers  this  Court  to  issue  such 
writs  and  process  as  may  be  nuecessary  to  the  exercise  of  its 
appellate  jurisdiction;  if  this  appellate  j.urisdiction  can  be  exer- 
cised without  this  process,  then  it  cannot  be  necessary,  and 
should  not  be  issued."    (Hcdghi  v.  Goff,  8  Cal.  ffOO.) 

The  old  Constitution,  Article  VI,  section  four,  and  the 
Jndiciaxy  Act  of  1855,  section  five,  in  force  at  the  time  when 
this  writ  was  sued  out,  provide  that  '^  the  Supreme  Court  shall 
have  appellate  jurisdiction  in  all  cases  where  the  matter  in 
dispute  exceeds  two  hundred  dollars.;"  and.  section  six  of  the 
Act  of  1855  provides  that.  "  the  Supreme  Court  shall  have 
jurisdiction  to  review  upon  appeal  ♦  ♦  *  a  judgment  in  an 
action  or  proceeding  conunenced  in  *  *  *  the  District  Court 
*  «  *  ^hen  the  matter  in  dispute  exceeds  tyr^  hundred  dol- 
lars "  —  language  as  broad  as  the  Constitution.  The  amended 
Constijlintipn  and  the  Jvdiciaiy  Act  of  1863  contain  equivalent 
provisions. 

To  give  effect  to  these  provisions,  Title  Kine  of  the  Practice 
Act  prescribes  thQ  mode  in  whijQh  ^he  appellate  power  of  this 
Court  shall  be  exercised  in  all  ca^^es  embraced  within  the  pur- 
view of  the  Act,  Section  three  hundred  and  thirty-three  pro- 
vides that  *'  a  judgment  or  order  in  a,  civil  action,  except  when 
e^ressly  made  final  by,  this  Act,  may  be  reviewed  aa  pre- 
scribed by  thi^  title^  and  not  otherwise." 

In  Haight  v.  Qay,  the  late  Supreme  Court,  iit  giving  a  con- 
struction to  this  section,  say :  '^  This  provision  is  plain  aad 
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positiTe,  that  a  judgment  or  order  may  be  re.viewed  aa  pre* 
scribed  bj  that  title,  and  not  otherwise.  If^  therefore,  an 
appeal  be  gLveii  by  that  title  in  a  particular  case,  the  judg- 
ment or  order  can  only  be  reviewed  in  the  manner  therein  pre- 
Beribed.  In  reference  to  cases  where  no  appeal  is  given,  ibis 
n^ative  provisi<m>  '^oi  otherwise^'  ooold  not  apply.  Our 
conclusion  is  that  in  all  cases  where  an  appeal  is  given  by  the 
statute  the  remedy  is  exclusive^  and  must  be  pursued,  and  that 
a  writ  of  error  will  only  lie  in  cases  where  no  appeal  is  given 
by  the  Act." 

Is  an  appeal  given  by  the  statute  in  the  case  now  before  the 
Court  ?  If  the  deeimon  is  subject  to  review  by  this  Court  in 
any  form,  we  think  the  remedy  is  by  appeal  in  the  usual  form. 
Section  six  of  the  Judiciary  Act  of  1855  has  already  been  cited. 
Section  three  hundred  and  forty-seven  of  the  Practice  Act  pro- 
vides that  **  an  appeal  may  be  taken  to  the  Supreme  Court  from 
the  District  Courts  in  the  following  cases:  First,  from  a  final 
judgment  rendered  in  an  action,  or  special  proceeding  com- 
menced in  those  Courts,"  etc 

This  is  ux^questionably  a  special  proceedings  conunenced 
in  a  District  Court,  and  the  determination  of  the  Court  in  the 
proceeding,  we  think,  is  a  final  judgment  rendered  in  a  special 
proceeding,  within  the  meaning  of  the  AcL  The  Court  acts 
judicially:  a  petition  is  filed,  setting  up  the  grounds  upon 
which  the  railroad  company  claim  to  acquire  the  right  to  the 
hmd;  the  parties  interested  are  summoned  to  appear  and  con- 
test the  dainu  In  this  casi^  they  did  appear  and  answer  the 
petition.  It  was  adjudged  that  the  petitioners  had  brought 
themselves  within  the  provisions  of  ^e  Act;  commissioners 
were  appointed  in  pursuance  of  the  Act  to  assess  the  value  of 
the  land ;  testimony  was  taken  and  a  report  made  to  the  Court ; 
and  this  report  was  confirmed  by  the  judgment  of  the  Court. 
This  was  a  j.udicial  investigation,  and  the  rights  of  the  parties, 
and  the  ccmditions  upon  which  the  petitioners  could  acquire 
the  la^d,  were  litigated  and  finally  adjudged.  The  action  of 
the  Court  confijm;iij|9ig  the  report  of  the  commissioners  was  the 
definitive  sentence  or  decision  of  the  Court,  by  which  the 
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meritd  of  the  matter  in  dispute  in  the  special  prooeediiig  wero 
determined ;  and  this  determination  appears  to  us  to  possess  all 
the  essential  attributes  of  a  final  judgment^  within  the  definition 
given  in  Belt  v.  Davis,  1  Cal.  187. 

It  follows  from  the  view  that  we  have  taken  that  a  writ  of 
error  does  not  lie  in  this  case^  and  that  it  miist  be  quashed. 

It  is  80  ordered. 


D.  W,  LUBECK  V.  L.  L.  BULLOCK 

Nbw  Tbial. —  Where  a!  canee  to  tried  lnj  the  Ooiirt»  wlthottt  a  jnry,  and  an 
appeal  la  taken  trom  a£  order  denying  a  new  trial,  and  the  error  aaalgned  is 
that  the  finding  and  Judgment  are  contrary  to  the  evidence,  the  Supreme 
Coutt  will  not  disturb  the  judgment  if  the  testimony  la  conflicting. 

Appbal  from  the  District  Court,  Eleventh  Judicial  District, 
Placer  Ooimty. 

The  facts  are  stated  in  the  opinion  of  the  Court 
Plaintiff  recovered  judgment  in  the  Court  below,  and  defend- 
ant appealed* 

Oeorge  B.  Moore,  for  Appellant 

TntfU  &  Fellows,  for  Eespondent 

By  the  Court,  Sandbeson,  0.  J. 

This  case  comes  before  us  on  appeal  from  an  order  over- 
ruling a  motion  for  a  new  trial  upon  the  sole  ground  that  the 
finding  and  judgment  are  contrary  to  the  evidence.  The  case 
was  tried  by  the  Court,  without  the  intervention  of  a  jury. 

The  testimony  upon  the  question  of  fraud  involved  in  the 
case  is  somewhat  conflicting,  and  in  such  cases  the  result  mainly 
depends  upon,  the  credibility  of  the  witnesses,  of  which  we  have 
no  opportimity  to  judge.  In  such  cases  we  cannot  disturb  the 
jud^ent  of  the  Court  below. 

Judgment  a£5rme(L 
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JOHN  W.  RICHAEDSON  t;,  THOMAS  MoNULTY, 
JAMES  BRADY,  JOHN  FURLONG,  M.  FURLONG, 
JOHN  DOOLY,  P.  CODY,  M.  CODY,  H.  F.  NICHOLS, 
JOHN  SHARP,  JOHN  KIRK,  M.  SAFFON,  and  S. 
NOLAND. 

MmiNO  Clum  —  ABAiTDOMicsm. —  la  an  action  to  reeorer  ponessloii  of  • 
mining  claim,  where  the  defenae  is  an  abandonment  of  the  claim  by  the 
lUaintiir,  the  judgment  roll  In  an  action  brought  by  the  plaintiff  against  third 
parties  to  recorer  possession  of  the  same  groood,  and  in  which  plaintiff  rs- 
corered  Jndgment,  is  admissible  in  erldence  to  rebat  the  presumption  of 
abandonment. 

•Am — iKSTBUcnoN.^ — ^In  such  case  the  Court  should  guard  the  Jury,  by 
proper  instructions,  from  giying  tihe  judgment  any  weight  as  erldence,  except 
upon  the  question  of  abandonment. 

MnnBAL  Lands  —  Occupants  or. — The  public  mineral  lands  of  this  State 
are  open  to  the  appropriation  of  any  one,  and  the  one  first  occupying  any 
portion  of  the  same  makes  it  his  by  the  act  of  oeenpancy,  and  once  his,  it 
eonttnnes  his  until  he  manifOsts  his  Intention  to  part  with  it  in  some  manner 
known  to  the  law. 

flaica* — The  occupant  may  part  with  his  interest  by  selling  It,  or  giving  It  to 
another,  or  by  any  other  mode  authorised  by  law,  or  he  may  abandon  It. 

Abandonh SMT  — -  WBA.V  GoNSnTUYBS. — ^Aa  abandonment  can  only  place  where 
the  occupant  leayes  the  land  free  to  the  appropriation  of  the  next  comer, 
whoerer  he  may  be;  without  any  Intention  to  repossess  or  reclaim  it  for 
hlmMlf,  and  regardless 'and  Indifferent  as  to  what  may  become  of  It  in  future. 

Smol — When  an  abondonmeat  takes  place,  a  Tacancj  In  the  possession  is 
created,  and  without  such  mcancy  no  abandonment  can  take  place. 

^AXB. — If  the  possession  of  the  occupant  be  continued  In  another,  by  the  ex- 
pressloii  of  a  wish  or  desire  of  the  occupant  to  another  that  he  succeed  to  the 
possession,  and  he  thereupon  takes  possession,  a  gift  is  the  result— tiiere 
Is  no  Tacancy  in  the  possession,  and,  consequently,  no  abandonment. 

Smol — A  mere  wish  or  desire  of  the  occupant,  when  he  leaves  the  posses- 
sion, fStat  another  may  next  occupy,  without  being  communicated  to  tiiat 
•dier  person,  and  assented  to  by  him,  and  aeeompanled  by  a  transfer  of 
possession,  does  not  amount  to  a  gift. 

■nsoNUODS  INBTBUCTION. — If  an  erroneous  Instruction  Is  given  to  the  jury, 
the  judgment  will  be  rerersed,  unless  It  appear  from  the  record  that  the 
appellant  was  not'  prajudtesd  thereby. 

MnriHO  CLAXica.^ — ^In  actions  to  recover  possession  of  mining  claims  located 
on  the  public  lands,  the  doctrine  that  the  plaintiff,  if  he  recover  at  all, 
must  recover  on  the  strength  of  his  own  title,  has  no  application,  for  neither 
party  baa  any  legal  tltf  e. 

gami  Tn  such  actlon«»  where  prl^r  possession  is  relied  on  by  the  plaintiff, 
the  defendant  cannot  justify  his  entry  by  showing  the  true  title  outstanding. 

Afpxal  from  the  District  Court,  Seventeenth  Judidal  Dis- 
trict, Sierra  County. 

The  facts  are  stated  in  the  opinion  of  the  Ocurb 
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Vanclief  &  Bowers^  and  Niles^  Searls,  for  Appellants. 

To  rebut  tlie  evidence  proving  abandonment,  plaintifiF  offered 
to  show  that  be  had  sued  some  third  persons  (Donahue  and 
Westfield)  for  his  claim.  Will'  he  be  allowed  to  do  it? 
Would  it  not  be  equally  proper  to  allow  him  to  show  that  ho 
had  privately  informed  Donahue  and  Westfield  — **  or  any  other 
men  ** — that  he  intended  to  hold  his  claim.  The  second  point 
made  by  us  is,  that  the  Court  erred  in  instructing  the  jury  that 
an  abandonment  must  be  made  without  any  desire  that  any 
particular  person  should  acquire  the  property ;  and  that  if  such 
desire  ^dflts,  the  traasactioix  mi^t  be  conAidensd  a  gift.  This 
instruction  is  supposed  to  be  in  accordance  with  the  opinion 
of  the  Court  in  Stephens  v.  Mansfield,  11  CaL  365;  but  we 
contend  that  it  is  not  In  that  oftse,  Stephene  tranafearted  the 
possession  of  a  lot  in  Placerville  to  def endant^j  grantor,  for  a 
consideration  of  six  hundred  dollars.  Here  was  a  delivery  of 
possesflioQ  for  a  consideration,  with  the  plain  intentioB;  of  con* 
veying  the  title.  The  Court  held  that  lliis  transaction  did  not 
and  could  not  constitute  an  abandonment  This  is  all  that 
was  decided  by  the  Court,  and  all  that  oould  be  oenaidered 
authoritative.  True,  the  Court  quoted  a  loose  d^nltfon  frem 
Bouvier's  Law  Dictionary,  for  which  we  can  find  no  authority 
which  contains  the  words  of  the  inatmction  to  which  we 
object  Portions  of  this  definition  seem  to  us  to  be  not  only 
without  authority,  but  squarely  opposed  to  some  of  the  ele- 
mentary rules  of  the  law.  To  constitute  a  gift,  there,  must  be 
8  delivery  and  acceptance  of  the  poseession.  (Nobis  t.  Smith, 
2  John.  52 ;  Orangiac  v.  Arden,  10  John.  293.) 

But  this  instruction  aaya  that  the  mere  dedre  of  the  party 
leaving  a  mining  claim  that  some  parrticalar  person  ^uld 
acquire  it,  might  constitute  a  gift  without  delivery  or  accept- 
ance of  pos3os8ion^  or  even  any  communication  of  such  desire. 

But  the  m^t  objectionable  feature  of  the  insTTucUon  ia  that 
it  precludes  any  abandonment  in  all  casetf  where  this  desire 
exists.  Now,  we  understand  that  if  a  party  lease  a  mining 
claim^  voluntarily,  with  the  intctntion  of  mstJer  retortiiag-  Id  itp 
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or  repossessing  it,  he  abandoois  it,  wen  though  he  may  disire 
that  some  particular  person  may  acquire  it. 

If  the  rule  contained  in  the  instruction  is  to  prevail,  no 
abandonment  can  be  made  out  in  any  case  where  the  party  al- 
leged to  have  abandoned  will  ewear  that  he  even  secretly  desired 
that  some  particular  person  should  acquire  the  property. 

The  third  .and  last  assignmentt  is,  that  the  Oourt  erred 
in  instructing  the  jary  that  **  if  plainti€  haa  shown  a  right 
in  himself  to  the  property  in  dispute,  then,  however  weak  his 
tide  appears^  he  must  recover,  if  it  be  better  Aan  defendant's 
title.'' 

We  dnnk  this  instruction  opposed  to  the  rule  of  law  which 
requires  the  plaintiff  in  ejectment  to  recover,  if  at  all,  on  the 
strength  of  his  own  titla  (Roe  v.  Harvey,  4  Bur.  2,484;  Par- 
her  V.  Baldwin,  11  Ea^t  494;  Covert  v.  Irttnn,  8  S.  &  R.  287; 
WtlU4ms  V.  Ingell  21  Pick.  289.) 

In  the  last  case  above  cited  Mr.  Chief  Justice  Shaw  says: 
^  It  is  difficult  to  perceive  from  the  documents  and  other  evi- 
dence furnished  by  the  case  that  either  party  Jias  given  any 
very  satisfactory  evidence  of  good  title.  It  becomes  necessary 
to  see  who  has  the  burden  of  proof,  and  to  apply  the  familiar 
maxim  of  the  law  applicable  to  sudi  a  easa  In  a  contsoverted 
question  of  title,  the  plaintiff  is  bound  to  make  out  his  case  by 
eatisfactory  proof,  and  he  must  recover  by  the  strength  of  his 
own  title  —  not  by  the  weakness  of  his  adversary's;  potior  est 
conditio  defendentis.  The  question,  then,  is  whedier  the  plain- 
tiff has  established  a  good  title.'' 

In  McOarrUy  v.  Byington,  12  CaL  481,  a  similar  instruction 
was  assigned  as  error.  The  Court  admitted  the  instruction 
was  bad,  but  .undertook  to  show  that  it  did  no  harm,  as  both 
parties  relied  on  prior  poeseasion  alone,  no  outstanding  title 
appearing,  and  aa  all  tiie  instructions  did  not  appear  on  the 
iiecord* 

Johnson  S  Wittiame,  and  Greed  Ba/ymond,  for  Respondent 

The  judgment  roll  in  the  case  of  /.  W.  Riehardson  v.  Dona- 
hue &  Westfield  was  admissible  for  two  reasons. 
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Because  the  fact  that  Riehard^ota^  the  plaintiff  ia  this  action, 
died  on  the  8th  day  of  November,  I860,  eonunenced  and  carried 
on,  down  to  the  day  before  the  commencement  of  this  action, 
a  suit  for  the  recoveiy  of  the  very  piece  of  property  in  dispute, 
was  the  very  best  evidence  «that  he  had  not  abandoned  during 
that  time  his  interest  therein. 

It  was  both  an  act  and  declaration  of  the  highest  character, 
showing  that  no  intention  existed  of  abandoning  or  giving  up 
the  property. 

Defendants  occupied  the  position  of  intruders,  giving  no  evi- 
dence of  title  in  themselves. 

Professor  Walker,  in  his  work  on  American  Law,  pages  306 
and  307,  says :  ^^  One  of  the  elementary  principles  in  the  action 
of  ejectment  is,  that  the  plaintiff  must  rely  solely  upon  the 
strength  of  his  own  title,  and  not  upon  the  weakness  of  the 
defendant's  title.  The  reason  is,  that  actual  possession  is  prima 
fade  evidence  of  title,  and  gives  the  occupant  a  right  against 
every  person  who  cannot  show,  not  simply  a  better,  but  a  good 
title.  If,  however,  the  person  in  possession  be  a  mere  intruder^ 
he  is  not  permitted  to  question  the  validity  of  plaintiff's  title 
unless  the  latter  was  also  a  mere  intruder;  for  any  shadow  of 
right  in  the  plaintiff  will  be  sufficient  against  mere  possession 
without  right  The  first  step,  then,  is  for  the  plaintiff  to  ex- 
hibit sufficient  title;  and  until  he  does  this,  the  defendant 
may  rely  simply  upon  his  possession  without  further  proof. 
But  when  this  is  done,  the  defendant  must  meet  it  by  showing 
a  better  title,  either  in  himself  or  a  third  person.'' 

By  the  Courts  Sandbbson,  C.  J. 

This  is  an  action  of  ejectment  to  recover  an  undivided  six- 
teenth interest  in  a  certain  mining  claim,  situated  in  the  County 
of  Sierra.  The  defense  mainly  relied  upon  is  abandonment. 
On  the  trial,  the  plaintiff  offered  in  evidence  the  judgment  roll 
in  a  certain  action  brought  by  him  against  one  Donahue  &  West- 
field  to  recover  the  same  interest  sued  for  in  this  action,  to 
which  the  defendants  were  not  parties  or  privies.    The  jndg- 
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meat  roll  was  admitted  by  the  Court  under  the  exception  of 
the  defendants.  Touching  the  effect  of  the  judgment  roll  as 
evidence,  the  Court  instructed  the  jury  as  follows: 

^'  If  one  of  the  defendants  in  this  action  were  parties  to  the 
action  in  which  Richardson  was  plaintiff  and  Donahue  &  West- 
field  were  defendants ;  and  the  papers  in  the  last  named  action 
which  have  been  introduced  in  evidence  in  this  case  do  not 
tend  to  show  that  the  plaintiff  herein  has  title  to  the  ground 
in  dispute  as  against  the  defendants  in  this  action;  and  the 
defendants  in  this  action  are  not  bound  by  any  order,  judg- 
ment, or  decree  rendered  in  said  action  of  Richardson  v.  Dona- 
hue (&  Westfield.  The  juiy,  however,  in  considering  the  other 
question  of  abandonment,  may  take  into  consideration  the  fact 
that  such  suit  was  brought  by  Richardson  in  determining  the 
intent  of  the  party." 

For  the  purpose  for  which  it  was  receiyed  by  the  Court,  the 
judgment  roll  was  dearly  admissible.  The  fact  that  Richard- 
son had,  long  prior  to  the  commencettxmt  of  the  present  action, 
brou^t  another  suit  to  recover  the  same  ground  against  other 
parties  who  were  then  in  possession  and  claiming  it  adversely 
to  him,  and  had  prosecuted  it  successfully  to  final  judgment, 
was  strong  evidence,  if  not  condusire,  upon  the  question  of 
abandonment.  The  fact  could  not  be  proved  more  satisfac- 
torily than  by  a  production  of  the  record  itself.  The  fact  that, 
unexplained,  it  might  mislead  the  jury  upon  some  other  ques- 
tion involved  in  the  case,  does  not  affect  its  admissibility.  In 
such  a  case  it  is  the  duty  of  the  Court  to  guaixl  against  any 
unlawful  effect,  as  was  done  in  the  present  instance,  by  proper 
instructions  to  the  juiy;  and  if  the  Court  fails  to  do  so,  it  is 
the  duty  of  counsel  to  ask  instructions  to  that  end. 

The  next  error  assigned  is  as  to  an  instruction  given  by  the 
Court,  in  the  following  words,  viz :  "  The  abandonment  must 
also  be  made  without  any  desire  that  any  particular  person 
should  acquire  the  property,  for  if  such  desire  exist,  the  trana- 
aotion  might  be  construed  a  gift" 

This  is  but  part  of  a  long  instruction  upon  the  question  of 
abandonment,  given  by  the  learned  Judge  of  the  Court  below, 
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remarkable  for  ita  dearnoss  of  diction  and  soundness  in  princi- 
ple^  and  tx>  which  no  other  objection  is  made.  The  sentence 
above  quoted  appears  to  be  based  upon  the  authority  of  Ste- 
ph&ns  Y.  Mansfield,  11  Cal.  366,  and  it  is  daimed  by  counsel 
for  appellants  that  the  opinion  in  that  case,  so  far  as  it  gives 
sanction  to  this  definition  of  abandonment,  is  mere  obiter  dictum. 
In  that  case  the  plaintiff,  Stephens,  was  in  posaesaon  of  a  town 
lot  in  the  City  of  Placerville,  part  of  the  pubUd  domain,  under 
a  deed  from  another,  who  was  in  possession  at  the  time  the 
deed  and  possession  of  the  lot  was  given.  After  remaining  in 
possession  under  his  deed  for  some  months,  Stephens  made  a 
verbal  sale  of  the  lot,  for  six  hundred  ddllars^  to  6ne  Hunter, 
who  occupied  for  about  two  yeus^  and  sold  to  the  defendant, 
Mansfield.  It  was  claimed  by  the  defendant  that  the  trans> 
action  between  Stephens  and  Hunter  amounted  to  an  aban- 
donment of  the  lot  in  favor  of  the  lutter;  but  the  Court  held 
otherwise,  and  that  ''  admitting  the  interest  of  the  plaintifiF  in 
the  premises  such  as  could  be  divested  by  abandonment,  there 
can  be  no  such  thing  as  abandonment  in  favor  of  a  particular 
individual  or  for  a  consideration.  Such  act  would  be  a  gift 
or  sale." 

It  is  true,  as  contended  by  counsel  for  the  appdlants^  that 
so  far  as  the  case  of  a  gift  is  concerned,  this  decision  goes  out- 
side of  the  facts;  but,  upon  principle,  there  is  no  difference 
between  the  act  of  selling  and  the  act  of  giving,  so  far  as  their 
effect  as  evidence  upon  a  question  of  abandonmeilt  is  con- 
cerned. If  the  gift  be  complete  *—  that  is  to  say,  if  the  thing 
given  be  delivered,  and  accepted  by  the. donee,  a  transfer  is 
the  result,  which  transfer  as  much  precludes  the  idea  of  aban- 
donment as  a  transfer  resulting  from  a  sale.  Ko  question  of 
abandonment  can  arise  where  a  transfer  has  bem  had  by  the 
act  of  two  parties.  To  an  abandonment  of  the  character 
involved  in  this  and  all  similar  cases,  there  can  be  but  one 
party.  The  mining  ground  in  contioversy,  before  it  was 
occupied  by  the  plaintiff,  so  f ar  as  tlie  right  to  mine  the  same 
by  parties  without  title  is  concerned,  (and  this  is  true  of  all 
the  public  mineral  land  of  the  States)  waa  publid  piris,  and 
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open  to  the  aiq)ropriatioii  of  any  one  desiring  it*  By  the  act 
of  occupancy^  the  plaintiff  made  it  his,  and  manifested  his 
intention  to  do  so.  Once  his,  it.oantinaes.his  until  he  mani- 
fests his  intention  to  part  witii  it  in  some  manner  knoi;m  to 
the  law.  He  may  sell  it,  or  give  it  to  another,  or  trai^fer  it 
in  any  other  mode  authorized  by  law,  (thereby  preserving  the 
continuity  of  possesion,)  or  he  may  abandon  it»  In  doing  the 
latter  he  must  leave  it  free  to  the  occupation  of  the  next  corner, 
whoever  he  may  be,  without  any  intention  to  repossess  or 
reclaim  it  for  iiimself  in  any  event,  and  regardless  and  indif- 
ferent as  to  what  may  become  of  it  in  the  future.  When  this 
is  done,  a  vacancy  in  the  possession  is  created,  and  the  land 
reverts  to  its  former  condition,  and  becomes  once  more  piiblici 
iwis,  and  then,  and  not  until  then,  an  abandonment  has  taken 
place.  There  can  be  no  abandonment  except  where  the  right 
abates,  and  ceases  to  exist  If  it  be  continued  In  another,  by 
any  of  the  modes  known  to  the  law  for  the  transfer  of  prop- 
erty, there  has  been  no  abandonment,  for  the  right,  first 
acquired  by  the  occupancy  still  exists,  although  vested  in 
another,  and  the  continuity  of  possession  remains  unbroken. 
But  the  occupant  cannot  oontinue  his  right  in  another  by  the 
mere  act  of  volition;  nor  is  his  right  kept  alive  by  a  mere 
desire  that  it  may  become  vested  in  a  particular  person.  Such 
a  volition  or  desire  does  not  amount  to  a  gift,  for  there  can  be 
no  gift  without  an  acceptance.  If  the  wish  or  desire  is 
exptressed  to  the  person  in  whose  behalf  it  is  entertained,  and 
thereupon  he  occupies  the  land,  a  gift  is  the  result,  and  the 
transfor  is  made  complete  —  and  not  otherwise.  The  mere 
wishes  and  desires  of  the  occupant  are  only  effectual  to  pre- 
serve the  right  in  himself,  and  not  to  transmit  it  to  another; 
and  the  case  of  Stephens  v.  Mansfield,  so  far  as  it  can  be  fairly 
construed  to  go  beyond  the  views  here  expressed,  is  not  law. 
"From  what  has  been  said,  it  follows  that  the  charge  in  ques- 
tion, so  far  as  it  instructs  the  jury  that  tiiere  can  be  no  aban- 
donment wherc  jbe  transaction  amounts  to  a  gift,  is  correct, 
but  that  it  is  erroneous  so  far  as  it  iniBtruots  them  that  leaving 
the  eUim,  with  a  desire  that  a  particular  person  may  acquire 
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it,  might  be  construed  to  be  a  gift.     The  error  is  in  the  defini- 
tion of  a  gift,  rather  than  in  that  of  an  abandonment 

It  only  remains  to  be  seen  whether  the  error,  such  as  it  ia, 
could  have  affected  the  verdict  of  the  jury  to  the  prejudice  of 
the  defendant.  The  general  rule  is,  tibat  where  an  erroneous 
instruction  has  been  given,  the  judgment  must  be  reversed, 
unless  it  appear  from  the  record  that  the  appellant  has  not 
been  prejudiced  thereby.  The  testimony  upon  whidi,  as  the 
appellants  clainl  and  admit,  this  instruction  was  founded,  is  to 
the  eflFect  that  while  the  plaintiff  was  absent  at'Frazer  River^ 
he  had  a  correspondence  with  one  Cody  about  the  claim,  iiL 
which  Cody  asked  him  to  send  him  (Cody)  a  bill  of  sale  of  the 
claim,  and  he  would  "  keep  up  the  claim  for  him ;  *^  that  there- 
upon, after  consulting  a  lawyer  as  to  whether  Cody,  under  such 
circumstances,  oould  hold  the  claim  as  against  him,  he  sent 
Cody  a  bill  of  sale,  but  that  the  same  was  never  received  by 
Cody.  It  also  appears  from  another  part  of  the  testimony, 
that  Oody  had  offered  to  pay  the  assessment  levied  by  the  com- 
pany upon  the  plaintiff's  interest,  but  the  Secretary  refused  to 
receive  the  money  from  Cody,  upon  the  ground  that  he  had  no 
authority  to  receive  it  from  any  one  but  the  plaintiff.  Thia 
was  evidently  done  with  a  view  to  woric  a  forfeiture  and  sale 
of  the  plaintiff's  interest  under  the  by-laws  of  the  company, 
and  doubtless  induced  Cody's  application  for  the  bill  of  sale. 

How  it  can  be  claimed  that  this  evidence  tends  to  establiah 
an  abandonment,  we  are  unable  to  perceive.  In  our  judgment, 
its  tendency  is  directly  the  reverse,  and  the  Court  would  have 
been  justified  in  refusing  to  give  any  instructions  foimded  upon 
such  a  theory,  as  calculated  to  mislead  a  jury.  And,  had  tiie 
verdict  been  different,  we  are  inclined  to  think  that  the  plain- 
tiff, on  appeal,  would  have  been  entitled  to  a  reversal  on  that 
ground.  Giving  the  instruction  greater  purpose  than  is  daimed 
for  it  by  appellants,  and  assuming  that  the  charge,  in  effect, 
instructs  the  jury  that  they  cannot  find  an  abandonni^nt  from 
the  facts  disclosed  in  the  evidence,  no  error,  in  our  judgment, 
has  been  committed.  It  follows  that  the  instructicxi,  in 
view  ef  the  evidence  upon  which  if  was  founded,  and  as  to 
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the  legal  effect  of  which  it  wd^g^ven,  could  not  have  operated 
to  the  prejudice  of  the  appellants,  dnd  that,  therefore,  thej  are 
not  entitled  to  a  reversal  upon  that  ground. 

The  next  and  last  error  assigned  is  found  in  the  following 
instruction :  '^  If  the  plaintiff,  however,  has  shown  a  right  in 
himself  to  the  property  in  dispute,  then,  however  weak  his 
title  appear,  he  must  recover  if  it  be  better  than  the  defendant's 
title.'^  This  is  but  one  clause  in  the  instruction  upon  the 
question  as  to  what  title  or  right  the  plaintiff  must  prove  in 
order  to  recover ;  and  in  determining  its  force  and  effect  it  must 
be  considered  in  connection  with  that  portion  immediately  pre- 
ceding, which  is  as  follows:  ''The  defendants  being  in  actual 
possession  of  the  ground  in  dispute,  then,  although  they  have 
no  right  there  whatever,  yet  the  plaintiff  cannot,  from  that  cir- 
cumstance alone,  recover  in  this  action,  'for  the  rule  of  law  is 
that  he  must  recover,  if  at  all,  upon  the  strength  of  liis  own 
title.  In  other  words,  the  plaintiff  must  show  a  right  in  him- 
self, although  there  be  none  in  the  defendants/* 

In  MeOarrity  v.  Byin^on,  12  OaL  426,  which  was  an 
action  like  the  present,  to  recover  a  mining  claim,  an  instruc- 
tion, in  substance  the  same  as  ,1ihat  to  which  the  appellants 
except,  was  given,  and  came  before  the  late  Supreme  Court  for 
review,  and  Mr.  Justice  Baldwin  said:  ''It  is  true,  in  eject- 
ment the  plaintiff  must  recover  on  the  strength  of  his  own  title  ; 
but  here,  the  charge  must  be' taken  in  connection  with  the  case. 
There  was  no  outstanding  title,  and  only  a  question  of  prior 
posaessioiL  The  charge  did  not  amount  to  much,  but  what 
there  was  of  it  was  very  harmless.  It  amounted  to  telling 
the  jury  to  find  for  the  plaintiff  if  they  thought  they  ought 
to." 

It  is  insisted  that  the  present  case  differs  from  that  of 
MeOarrity  v.  Byington,  because,  as  is  claimed,  it  involves  an 
outstanding  title.  There  may  be  an  attempt  to  raise  a  ques- 
tion of  that  kind,  but  under  numerous  decisions  of  the  late 
Supreme  Court  no  such  question  can  be  made  in  an  action  of 
ejectment  in  which  the  plaintiff,  as  in  the  present  case,  .relies 
solely  upon  prior  possession,  and  the  defendant  fails  to  connect 
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himself  in  any  mannier  with  t]^|0ut8tanding  titlo.  (Bequette 
V.  Garfield,  4  CaL  278;  Bird  v,  Lu^os,  9  CaL  1;  Hubbard 
et  id.  y.  Barry,  21  Cal.  321.)  In  this  case  only  a  question  of 
possession  is  involved.  The  naked  prior  possession  of  the 
plaintiff  is  pitted  against  the  naked  present  possession  of  the 
defendants.  Strict  title  is  not  involved.  The  doctrine  that 
the  plaintiff  must  recover  upon  the  strength  of  his  own  title 
is  applied  to  cases  where  the  strict  legal  title  in  contradis- 
tinction from  a  mere  posseosion^  is  involved.  In  such  a  case 
the  defendant  may  d^eat  the  legal  title^  relied  upon  by  the 
plaintiff,  by  showing  the  true  legal  title  to  be  outstanding. 
Ejectments  for  mining  claims  where  neither  party  has,  strictly 
speaking,  any  legal  title,  but  both,  in  strict  law,  are  intruders 
upon  what  belongs  to  another,  are  mere  contests  for  possession, 
and  their  solution  is  only  embarrassed  by  an  attempt  to  adhere 
to  language  only  adapted  to  cases  where  the  strict  legal  title  to 
land  is  involved.  Such  ejectments  might  be  more  properly  called 
actions  to  determine  the  right  to  mine  in  a  certain  locality. 
Practically,  the  real  question  involved  in  all  such  eases  ia, 
which,  as  against  the  other,  has  the  better  right  to  mine  the 
land  in  question.  Generally,  the  solution  of  this  question 
depends  in  a  great  measure  upon  the  rules  and  regulations  of 
the  mining  district  in  which  the  ground  is  located,  established 
by  the  miners  themselves,  and  not  unfrequently  its  just  solu- 
tion is  prevented,  rather  than  aided,  by  an  adherence  on  the 
part  of  counsel  and  Courts  to  a  phraseology  hardly  applicable, 
when  the  character  of  the  right  involved  is  considered.  That 
portion  of  the  charge  under  consideration  which  is  objected 
to  by  the  appellants,  taken  in  connection  with  what  immedi* 
ately  precedes  it,  states  the  general  propositions  governing 
this  clas3  of  cases  correctly.  More  apt  words  might  have  been 
employed,  but  we  cannot  for  that  reason  reverse  the  judgments 
If  it  is  deficient  in  any  respect,  it  is  because  it  does  not  state 
what,  in  such  cases,  constitutes  the  better  right,  or  "title,'^ 
as  the  Court  terms  it.  If  the  Court  had  said,  in  connection, 
that  the  prior  possession  of  the  plaintiff,  if  proved  to  their 
satisfaction,  was  better  than  the  subsequent  possession  of  the 
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defendant,  there  would  have  been  no  room  for  criticism. 

All  the  testimony  which  was  given  upon  both  sides  ii 
embraced  in  the  statement,  and  we  are  satisfied  therefrom 
that  no  injustice  has  been  committed,  and  that,  upon  the 
whole  case,  the  verdict  of  the  jury  was  right,  and  the  judg- 
ment ought  to  stand. 


Judgment  affirmed. 


POWHATTEN      E.      EDMONDSON      v.      ALAMEDA 

COUNTY. 

Bbibts  in  Sufbbmi  ComtT^— When  a  caum  la  submitted  In  the  Supreme 
Court,  with  leaTa  to  file  lirleft  within  a  time  fixed,  and  no  briefs  or  points 
ara  filed  within  the  time,  the  Court  will  not  examine  the  record,  but  the 
Judgment  will  be  aflSlnned. 

AppBAii  from  the  District  Courts  Third  Judicial  Diatrict, 
Alameda  Cofuntjr. 

Defendant  recovered  judgment  in  the  Court  below,  and 
plaintiff  appealed.  The  other  facta  are  stated  in  the  opiliion 
of  the  Court 

N.  HamiHan,  for  Appellant 

W.  W.  Onme,  Jr.,  tor  Bespondent 

By  the  Courts  SAwrsSy  J. 

This  cause  was  submitted,  without  oral  argument,  on  the 
4th  of  February.  Each  party  had  ten  days  in  which  to  file 
briefs.  No  briefs  or  points  are  on  file,  and  there  is  no  assign- 
ment of  errors  in  the  record.  This  Oourt  will  not  perform  ^e 
duties  of  counsel;  it  will  not  examine  a  record  to  see  if  it  cas 
find  any  errors  upon  which  to  reverse  a  judgment  If  tht 
appellant's  counsel  does  not  choose,  in  some  form,  to  call  the 
attention  of  the  Court  to  the  points,  provisions  of  the  statute, 
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and  the  authorities  upon  which  he  relies,  the  judgment  will  be 
affirmed. 

Ju(^ment  affirmed. 


EX  PARTE  BURRILL  et  oL 

CoBTB  Wrkt  Nvw  Tbial  Awabdbd. — When  a  Judgment  it  rtyew fl  bf  the 
Supreme  Court,  and  the  case  remanded  for  further  proceedings,  and  costs 
are  awarded  In  genera]  terms,  the  costs  awarded  include  onlj  the  costs 
made  on  the  appeal  to  the  Supreme  Court.  The  costs  of  the  former  trial 
abide  the  eyent  of  the  suit 

Whbn  Bill  of  Costs  Should  *■  Filbd  inCoubt  Bau)w.— A  memorandum 
of  the  costs  of  filing  notice  and  undertaking  on  appeal,  and  preparing  the 
transcript  for  the  Supreme  Court,  should  be  filed  in  the  oflice  of  the  Clerk  of 
the  Court  below  at  the  time  of  filing  the  remittitur  there,  or  within  the  tlmo 
thereafter  prescribed  by  the  statute  in  other  cases. 

BzBCDTioN  FOB  CosTS  ov  Pbbtailinq  Pabtt. — ^The  Clerk  of  the  Court  belov 
can  issue  an  execution,  if  required  by  the  pn^vaillng  party,  for  the  eosta 
included  In  the  memorandum,  and  the  costs  of  the  Clerk  of  the  Supreme 
Court  as  certified  by  him  on  the  remittitur. 
'  Wbbn  tbb  Jddgb  Mat  Obobb  Stat  or  BxBcnnoH. — ^When  a  Jndgmsnt  Is 
reversed  by  the  Supreme  Court,  and  the  case  remanded  for  further  ptooeed- 
ings,  and  the  Clerk  of  the  Court  below  issues  an  execution  for  all  the  costs* 
as  well  those  of  appeal  as  those  accruing  before  notice  of  appeal  was  filed, 
the  Judge  of  the  court  below  has  power  to  mdks  an  order  staying  the  sKsea- 
tion  In  the  hands  of  the  Sheriff  until  an  application  can  be  made  to  the  Court 
to  re-tax  and  adjust  the  costs. 

Application  for  mandamus  to  the  Judge  of  the  Fifth  Judi- 
cial District,  San  Joaquin  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

M.  O.  Cobb,  for  Petitioners. 

A.  M.  Heslsp,  for  Sespondent 

By  the  Courts  Cubbeht,  J. 

This  is  an  application  for  a  writ  of  mandamus  to  eompel  the 
District  Judge  of  the  Fifth  Judicial  District  to  vacate  certain 
orders  by  him  made  in  an  action  wherein  I*.  Cohn  was  plain- 
tiff and  one  Goldstein  was  defendant,  and  Knapp,  Burrill  & 
JOa  were  mtervenan,  oocupying  an  aategoniftio  podtioii  to 
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the  plaintiff.  The  action  was  tried  in  San  Joaquin  County,  m 
said  district,  and  judgment  was  obtained  there  by  the  plaintiff 
against  the  intervenors.  From  this  judgment  the  intervenors 
appealed  to  the  Supreme  Court  The  Supreme  Court,  in 
December,  1863,  reversed  the  judgment  and  remanded  the 
cause  for  a  new  trial.  Within  ten  days  after  this  reversal,  the 
appellants  filed  a  verified  bill  of  costs  in  the  Clerk's  office  of 
the  Supreme  Court,  amounting,  in  the  aggregate,  to  the  sum 
of  three  hundred  and  eighty-five  dollars  and  forty-five  cents. 
This  amount  consisted  of  seventy  dollars  and  sixty  cents, 
costs  that  accrued  in  the  Supreme  Court,  and  three  hundred 
and  fourteen  dollars  and  eighty-five  cents,  costs  that  accrued 
in  the  District  Court  In  due  time  a  remittitur,  with  which 
was  a  copy  of  the  bill  of  costs,  duly  certified,  was  issued 
and  filed  in  the  Clerk's  office  of  the  District  Court,  in 
San  Joaquin  County.  Upon  the  remittitur  was  indorsed  by  the 
Clerk  of  the  Supreme  Cburt  the  coats  in  the  case,  as  consist* 
ing  of  seventy  dollars  and  sixty  cents,  paid  by  appellants  to 
the  Clerk  of  the  Supreme  Court,  and  three  hundred  and  four- 
teen dollara  and  sixty-five  cents,  costs  in  the  Court  below;» 
After  the  remittitur,  with  the  certified  copy  of  the  bill  of  costs, 
was  80  filed,  an  execution  was  issued  in  the  case  by  the  Clerk 
of  the  District  Court,  to  enforce  payment  of  the  whole  sum  of 
three  hundred  and  eighty-five  dollars  and  forty-five  cents,  and 
placed  in  the  hands  of  the  Sheriff  of  San  Joaquin  County^ 
who,  by  virtue  thereof,  coUeoted  the  entire  amount  Before 
the  money  was  paid  over  to  the  appellants,  and  before 
the  return  of  tbe  execution,  the  respondent,  Cohn,  applied  to 
the  Judge  of  the  District  Court  to  stay  the  execution,  and  also 
the  money  in  the  Sheriff's  hands,  until  he  could  move  the  Dis- 
trict Court  for  a  re-taxation  of  the  costs ;  upon  which  the  Judge 
made  an  order  granting  the  application*  At  the  term  of  the 
Ckmrt  subsequently  held  in  the  County  of  San  Joaquin,  the 
order  previously  made  was  modified.  By  the  modified  order, 
the  Sheriff  was  directed  to  return  the  execution  as  unsatisfied, 
and  the  Clerk  of  the  Court  was  directed  to  issue,  upon  the 
request  of  the  iq>peUants^  an  exeeutioii  in  their  favor  against 
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said  Cohn  for  the  sum  of  seyenty  dollars  and  sixty  cents, 
as  the  whole  amount  of  costs  to  which  the  appdlants  Were 
entitled  on  appeal.  Prom  the  petition  it  appears  that  the 
Sheriff  has  not  returned  the  execution,  as  directed  by  the 
Court  below,  and  he  still  has  in  his  hands  the  money  collected 
thereon. 

The  petitioners  all^e  that  the  orders  made  by  the  Judge  of 
the  District  Court  are  an  illegal  and  unwarrantable  interfer- 
ence with  the  judgment  of  the  Supreme  Court,  and  they  there- 
fore ask  that  a  writ  may  be  issued  commanding  the  Judge  of 
the  Court  below  to  vacate  and  annul  the  orders  made  by  him, 
and  that  the  Sheriff  may  be  required  to  complete  the  pcorform- 
anoe  of  his  duty  imder  said  execution. 

The  statute  provides  that  there  shall  be  allowed  to  the  prevail- 
ing party  in  an  action  in  the  Supreme  Court,  District 
Courts,  and  County  Courts,  his  costs  and  necessary  disburse- 
ments in  the  action,  (Practice  Act,  Sec  494,)  and  that 
the  party  who  claims  his  costs  shall  deliver  to  the  Clerk  of  the 
Court,  within  two  days  after  tiie  verdict  or  decision  may  be 
rendered,  a  'memorandum,  duly  verified,  ol  tho  items  of  his 
costs  and  necessary  disbursements  in  the  aotion  or  prodeeding. 
(Ibid,  Sec.  610.) 

From  these  provisions  of  the  statute,  we  should  be  inclined 
to  hold,  if  the  questi<m  was  res  iniegra,  that  Ae  memorandum 
of  costs,  duly  verified,  should  be  filed  in  the  office  of  the  Clerk 
of  the  Supreme  Court,  in  cases  decided  therein*  The  practice 
for  a  few  years  after  the  Courts  of  this  State  were  organised 
was,  to  some  extent,  to  file  a  bill  or  memorandum  of  costs  in 
the  Supreme  Court;  but  this  practice  fell  int6  disuse,  prob< 
ably  because  of  its  great  inconvenience,  llien,  for  some  time, 
it  was  the  practice  for  the  party  prevailing  in  the  Supreme 
Court  to  file  his  memorandum  of  costs  in  the  Clerk's  office  of 
the  District  Court  upon  the  filing  of  the  remittitur,  or  within 
the  time  specified  by  the  statute  thereafter.  This  practice  haa 
been  very  generally  adopted  by  the  bar,  and  may  be  said  to 
have  been  approved  by  the  late  Supreme  Court  in  Eaton  v. 
Palmer^  11  CaL  841.    In  t^e  case  here  cited  it  wag  objected 
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that  no  bill  of  costs  had  been  filed  in  the  Supreme  Court,  as 
required  by  section  five  hundred  and  ten  of  the  Practice  Act, 
to  which  the  Court  said:  "We  think  that  section  does  not 
apply  to  costs  upon  appeal.  The  costs  upon  appeal  are  prop^ 
erly  the  costs  of  tliis  Court,  and  the  costs  of  making  up  the 
appeal  in  the  Court  below,  including  the  costs  of  making  out 
the  transcript''  And,  after  remarking  upon  the  oppressive- 
ness of  requiring  the  party  to  file  his  bill  of  costs  in  the  Clerk's 
office  of  the  Supreme  Court,  the  Court  said:  "  When  a  case  is 
remanded  for  further  proceedings  and  costs  awarded  in  this 
Court,  in  general  terms,  we  mean  only  to  include  the  costs 
upon  appeal,  leaving  the  costs  of  the  former  trial  to  abide  th6 
event  of  the  suit" 

It  may  be  observed  in  this  connection  that  it  has  become 
the  custon  to  a  very  great  extent  to  regard  the  memorandum 
of  the  ooets,  indorsed  on  the  remittitur,  and  certified  by  the 
Clerk  of  the  Supreme  Court,  as  a  sufficient  bill  of  ike  eosts 
which  have  accrued  in  the  Supreme  Court  on  the  appeal,  and 
this  seems  to  be  warranted  by  the  decision  in  Eaton  against 
Palmer:  But  the  Clerk  of  the  Supreme  Court  cannot  certify 
as  to  the  costs  of  making  out  the  transcript  of  the  record  to 
be  filed  in  the  office  of  the  Clerk  of  the  Cdiurt  of  appeal, 
and  it  may  be  proper  to  suggest,  that  if  the  prevailing  party 
intends  to  doUect  the  fees  for  filing  the  notice  of  appeal  and 
the  expenses  of  preparing  the  transcript  of  the  record,  the 
same  should  be  embodied  in  a  memorandum  of  costs  and  filed 
in  the  Clerk's  office  of  the  Court  below  at  the  time  of  filing 
the  remittitur  therC;  or  within  the  time  tiiereafter  prescribed 
by  the  statute  in  other  cases. 

In  the  case  imder  consideration,  ibe  appellants  were  not 
entitled  to  the  costs  that  accrued  in  the  Court  below  prior  to 
filing  the  notice  of  appeal,  and  when  the  attention  of  the 
Judge  of  that  Court  was  called  to  the  fact  that  execution  had 
been  issued  for  the  collection  of  the  costs  taxed  .as  accruing 
in  the  District  Court  previous  to  the  filing  of  the  notice  of 
appeal,  as  well  as  for  the  costs  of  appeal,  and  that  the  whole 
amount  had  been  collected  by  the  Sheriff,  and  was  in  his  hands. 

Vol.  XXIV.— 23 
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and  when  his  authority  over  the  subject  was  invoked,-  we  think 
it  was  justly  exercised  in  staying  the  execution  and  the  money 
in  the  hands  of  the  Sheriff  until  an  application  could  be  mado 
to  the  Court  to  r&-tax  and  adjust  the  ooets  whidi  the  respon- 
dents should  pay  to  the  appellants.  If  the  Sheriff  continues  to 
refuse  compliance  with  the  order  of  the  Court  made  at  the 
term,  to  return  the  execution  as  directed,  or  if  the  Clerk 
refuses  to  issue  an  execution  upon  the  application  of  the  appel- 
lants for  the  costs  which  accrued  by  reason  of  the  appeal,  the 
same  District  Court  possesses  the  power  to  enforce  obedience 
to  its  orders. 
The  application'for  a  mandamus  must  be  denied. 


THE  BEAE  RIVER  AOT)  AUBURN  WATER  AlO)  MUT- 
ING COMPAITY  V.  JOHN  BOLES,  WILLIAM  STRAP, 
AND  JOHN  TYLER.    No.  1. 

Naw  Tbzal  —  NoncB. — ^Notice  of  Intention  to  movo  for  a  new  trial  must 
be  gfren  to  the  opposite  party  or  hie  attorney  within  tiie  time  regnired  by 
the  one  hundred  and  ninety-fifth  aectloa  of  the  Praetlee  Aet,  or  the  right  to 
move  for  a  new  trial  la  walyed. 

Sahi — Statsmbht. — Where  no  notice  of  an  intention  to  moTO  for  a  new 
trial  ie  glyen  by  the  opposite  party,  or  walyed  by  him,  the  making  and  illliiK 
of  a  statement  does  not  glTe  the  Gonrt  Jnrlsdictlon  OTOr  the  subject  matter 
of  a  new  trial,  and  an  order  granting  a  new  trial  will  be  reversed. 

■aiCB  —  Ordsb  Bztbndino  Tiicn. — ^An  order  made  by  the  Conrt,  after  the 
time  fixed  by  the  one  hundred  and  ninety-fifth  section  of  the  Practice  Act 
for  filing  a  statement  on  motion  for  a  new  trial  has  expired,  extending  ttie 
time  to  file  a  statement,  is  Toid.  The  Oonrt  made  the  followlnf  order  the  ds^ 
after  the  rendition  of  judgment :  '*  It  is  ordered  that  all  proceedings  under 
the  judgment  recovered  by  plaintiff  against  defendants  be  and  they  are  hereby 
stayed  and  superseded  until  the  6th  day  of  May  next,  In  order  that  counsel 
may  present  and  prepare  his  statement  on  motion  for  new  trial.**  Jffeici, 
that  this  order  did  not  extend  the  statutory  time  within  which  to  flk  a 
statement    A  notice  of  motion  for  a  new  trial  should  be  tai  writing. 

Appeal  from  the  District  Oourt^  Eleventh  Judicial  District, 
Plajoer  County. 

The  plaintifP  reooyered  judgment  in  the  District  Courts  and 
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the  Judge  made  an  order  granting  a  new  trial,  from  whioih 
order  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  CourL 

TuUle  d  FeUows,  for  Appellant 

Jo  Hamilton,  for  Respondents. 

By  the  Court,  Sawtsb,  J.  . 

This  is  an  appeal  from  an  order  granting  a  new  trial.  The 
▼erdict  was  returned  and  judgment  thereon  entered  on  the  21st 
of  April,  1862.  On  the  next  day,  April  22d,  an  order  was 
entered  in  the  minutes  of  the  Court  in  these  words : 

**  Now  come  the  defendants  herein,  by  Hamilton  &  Williams', 
their  attorneys,  in  open  Court,  and  give  notice  of  a  motion  for 
a  new  trial  upon  statement  to  be  hereinafter  filed,  and  on  motion 
of  counsel  aforesaid  it  is  ordered  that  all  proceedings  under  the 
judgment  recovered  by  plaintiff  against  defendants  be  and  they 
are  hereby  stayed  and  superseded  until  the  6th  day  of  May  next^ 
in  order  that  counsel  may  present  and  prepare  his  statement  on 
motion  for  new  trial.^' 

On  the  4th  day  of  May,  defendant's  counsel  asked  the  Court 
for  three  days  further  time  to  prepare  and  file  their  statement, 
and  it  was  **  ordered  that  said  motion  be  and  the  same  is  hereby 
granted ;  and  that  defendants'  attorneys  be  and  they  are  hereby 
allowed  three  days  from  the  date  hereof  in  which  to  file  said 
statement" 

The  appellant  assigns  as  error  the  granting  of  a  new  trial, 
on  the  grounds,  among  others,  that  a  new  trial  was  waived) 
because: 

Firstly — No  notice  of  a  motion  for  new  trial  was  given  to 
appellants. 

Secondly — No  statement  was  filed  within  the  time  required 
by  law. 

Section  one  hundred  and  ninety-five  of  the  Practice  Act 
ezpreaaly  providea  that  ^^the  party  intending  to  mme  for  a 
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new  trial  shall  give  notice  of  the  same  as  follows :  When  the 
action  has  been  tried  with  a  jury,  within  five  days  ait&r  the 
rendition  of  the  verdiot"  It  tiben  provides  for  filiag  affidavits 
or  statement  within  five  days  after  giving  snch  notice,  etc., 
and  "  if  no  afiidavit  or  stBiemk&it  be  filed  within  five  days  after 
notice,  or  within  such  further  time  as  the  parties  may  agree 
upon,  or  the  Court  or  Judge  thereof  may  by  order  grant,  the 
right  to  move  for  a  new  trial  shall  be  deemed  waived/' 

The  only  notice  of  the  motion  for  a  new  trial  given,  is  that 
which  appears  in  the  minutes  of  the  Oourt^  just  quoted.  We 
do  not  think  this  sufficient.  The  entry  was  made  on  the  next 
day  after  the  verdict  was  rendered  and  judgment  thereon 
entered.  It  does  not  appear  that  the  party  to  be  affected  hv 
it,  or  his  attorney,  was  in  Court,  or  had  any  knowledge  of  this 
proceeding.  The  case  had  been  disposed  of  and  judgment 
entered  in  plaintiff's  favor  on  the  preceding  day,  and  that  was 
the  end  of  the  matter  as  to  him  till  some  other  proceedings 
^ould  be  taken  of  which  he  was  entitled  to  notice.  After  the 
entry  of  his  judgment,  the  plaintiff  was  not  bound  to  watch 
die  Court  to  see  whether  or  not  any  other  proceedings  would 
be  taken.  The  law  provides  that  notice  of  a  motion  for  a  new 
trial  shall  be  given,  and  the  notice  intended  is  a  written  notice. 
Perhaps  a  notice  given  him  in  open  Court,  and  entered  in  the 
minutes,  ui  his  presence,  would  be  suffioient;  but,  in  such  caa^ 
the  record  should  at  least  affirmatively  show,  with  reasonable 
certainty,  that  the  party  was  present,  and  actually  had  notice. 
As  the  record  notice  in  this  case  is  fatally  defeotive  in  this 
particular,  it  is  unnecessary  to  determine  the  question  whether 
any  notice  thus  given  would  be  sufficient.  At  best  it  is  a  doubt- 
ful question.  The  only  safe  mode  to  pursue,  especially  since 
the  amendment  to  section  one  himdred  and  ninety-five,  in  1863, 
requiring  the  grounds  of  the  motion  to  be  stated  in  the  notice, 
is  to  give  a  foraoial  notice  in  writing.  A  written  notice,  even, 
where  another  form  is  admissible,  is  less  liable  to  lead  to  mis- 
takes, and  is  always  preferable. 

If  the  notice  in  the  minutes  of  the  Court  was  sufficient,  the 
statement  should  have  been  filed  on  or  before  the  27th,  unless 
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the  tiiae  had  been  extended  fay  the  Court  or  agreement  of  the 
parties.  The  order  of  the  22d  of  April  does  not,  in  tennfl, 
purport  to  extend  the  time  to  prepare  and  file  a  statement. 
It  merely  stays  proceedings  on  the  part  of  the  plaintiff  to 
enforce  the  judgment  till  the  5th  of  May,  ^^  in  oirder  that  the 
counsel  may  present  and  prepare  his  statement  on  motion  for 
new  trial.''  This  language  does  not  necessarily  import  that 
he  shall  have  an  extension  of  the  time  allowed  by  the  statute 
to  prepare  and  file  his  statement.  The  other  party  might  not 
agree  to  the  statement  when  filed ;  and,  in  that  event,  it  would 
be  necessary  to  have  it  settled  before  the  Judge,  upon  notice  ^— 
all  of  which  would  require  time;  and  it  may  reasonably  be 
supposed  that  the  stay  was  designed  to  cover  this  period  of 
time,  as  well  as  the  time  occupied  by  the  moving  party  in 
preparing  his  statement.  The  objeet  was  to  prevent  the  exe- 
cution of  the  judgment,  not  only  till  a  statement  should  be 
filed,  but  till  settled,  and  the  question  of  a  new  trial  diaalcl 
be  in  a  condition  to  be  determined  by  the  Court.  If  it  was 
intended,  in  this  instance,  to  procure  an  extension  of  the  stat- 
utory time  for  preparing  and  fili.*^  a  statement,  that  intention 
should  have  been  expressed  in  apt  words,  and  not  left  to  be 
implied  from  ambiguous  terms.  We  have  already  been  oonw 
pelled  to  waste  much  time  in  the  investigation  and  determina- 
tion  of  similar  questions,  not  affecting  the  merits  of  cases, 
growing  out  of  the  loose  manner  in  which  proceedings  have 
been  conducted  and  records  made  up.  We  are  anxions  to 
decide  all  cases  brought  before  us  mpon  their  merits  rather 
.than  upon  mere  technical  grounds.  Often  less  time  would  be 
required  to  dispose  of  the  case  upmi  the  real  questioois  at  issue 
than  upon  such  preiiminary  objeotiens  as  are  presented  in  this 
case;  and  such  a  disposition  would  eertamlj  be  more  satin* 
factory  to  the  Court  as  well  as  the  appellant 

While  we  are  willing  to  construe  pleadings  and  proceedings 

liberally  for  the  purposes  of  advancing  the  ends  of  justice,  we 

are  not  disposed,  by  indulging  in  latitudinarian  presumptions 

^  and  implidiations  in  the  oonstruction  of  prooeedings,  to  encour- 
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age  a  looee  practioey  and  thereby  mmecessarily  inerease  the 
labors  of  this  Court  and  the  burdens  of  litigation. 

There  is  no  difficulty  in  understanding  the  requirements  of 
the  section  of  the  statute  under  consideration.  Its  language 
is  precise  and  unmistakable,  and  the  appellants  seem  to 
understand  what  was  necessary,  as  the  order  of  May  4th  is 
clear  enough,  for  it  "  allowed  three  days  from  date  in  which 
to  file  said  statement''  There  is  no  misunderstanding  thir^ 
language.  But  it  was  too  late,  unless  the  order  of  April  22d 
also  extended  the  time.  Without  such  extension  the  right  to 
a  new  trial  had  already  been  waived,  and  the  Court  had  no 
power  to  revive  it.  But  whatever  intention  may  be  extorted, 
by  implication  or  otherwise,  from  the  language  of  the  order  of 
April  22d,  and  without  deciding  that  point,  we  are  satisfied 
that  no  such  notice  of  a  motion  for  a  new  trial  as  is  contem- 
plated by  the  statute  appears.  We  have  carefully  examined 
the  record  to  see  if  any  act  of  the  appellant  is  disclosed  from 
which  we  can  infer  that  notice  has  been  waived,  or,  perhaps, 
more  properly  speaking,  from  which  it  can  be  inferred  that 
the  appellant^  in  fact,  had  notice,  but  we  find  nothing  to  jus- 
tify such  an  inference.  It  is  not  shown  that  he  appeared  in 
the  case  at  the  hearing  of  the  motion  for  a  new  trial,  or,  indeed, 
that  any  hearing  was  had.  We  have  commented  at  some 
length  upon  the  points  of  practice  presented  by  this  case,  for 
the  purpose  of  calling  attention  to  the  subject,  in  hopes  that 
attorneys  will  be  more  careful  to  studiously  follow  the  pro- 
visions of  the  Practice  Act,  and  that,  in  procuring  orders  from 
the  Court,  they  will  see  that  the  order  entered  expresses,  in  apt . 
language,  the  object  intended. 

From  the  views  expressed^  it  follows  that  the  appellants 
failed  to  take  the  proper  steps  to  entitle  them  to  a  new  trial. 

The  order  granting  a  new  trial  is  reversed. 
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THE  BEAR  BIVEB  AND  AUBURN  WATER  AND  MIN- 
ING COMPANY  V.  JOHN  BOLES,  WM.  STRAP,  ahd 
JOHN  G.  PRAGUE.    No.  2. 

NmaANcs  —  Whbn  May  bb  Abatbd. —  While  a  ditch  bj  wrbieh  the  waters  of  a 
stream  have  been  appropriated  Is  out  ot  repair,  and  not  in  condition  to  carry 
any  water,  an  action  will  not  lie  to  abate,  as  a  nnlsance,  a  reserroir  con- 
Btrncted  aeroas  the  bed  of  the  stream,  above  the  head  of  the  ditch,  by  which 
the  water  of  the  stream  is  collected  and  detained,  and  caused  to  IJow 
imeqnally. 

Sams. — ^The  reserroir  does  not  become  a  nuisance  nntil  the  ditch  has  been 
repaired,  and  placed  in  a  condition  to  carry  the  water. 

WiTNBSs  —  Objbction  TO. —  An  objection  to  the  comx>etency  of  a  witnesa,  on 
the  ground  of  interest,  should  be  made  at  the  time  his  interest  is  first 
shown,  or  It  will  be  deemed  waiyed. 

Appeai.  from  the  District  Court,  Eleventh  Judicial  District, 
Placer  Cotmty. 

The  facts  are  stated  in  the  opinion  of  the  Oonrt 

Tattle  &  Fellows,  for  Appellant 

The  instruction  given  by  the  Court  was  calculated  to  mis- 
lead the  jury,  under  the  facts  of  the  case.  If  plaintiff  owned 
the  ditch  and  water  right,  the  fact  that  the  ditch  was  out  of 
repair  would  not  justify  defendants  in  stopping  the  flow  of 
water.  But  defendants,  themselves,  had  washed  away  the  head 
of  the  ditch,  and  refused  to  allow  plaintiff  to  repair  it. 

We  contend  that  plaintiff's  instruction,  asked  and  refused, 
correctly  states  the  law.  It  is  not  for  defendants  to  say  what 
use  plaintiff  should  make  of  its  own  property,  or  when  it  shall 
use  it. 

Under  the  law,  as  laid  down  by  the  Court,  if  A.  erects 
an  oil  mill  close  by  B.'s  house,  where  he  resides  with  his 
family,  and  B.  is  thereby  compelled  temporarily  to  move,  an 
action  to  abate  the  nuisance  would  not  lie,  or,  in  other  words, 
B.  and  his  family  must  continue  to  inhale  the  offensive  odor 
until  the  jury  deliver  their  verdict.  (See  Practice  Act,  Sec 
249 ;  Eberhard  v.  Tv^lurrme  Water  Co.,  4  Cal.  308 ;  Hudson  v. 
Doyle,  6  Cal.  102;  Parhe  v.  KiOiam,  8  Oal.  77.) 
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Jo  Hamilton,  for  Respondents. 

If  the  ditch  of  plaintiff  and  appellant  was  not  in  condition 
to  carry  water,  then,  as  a  matter  of  course,  plaintiff  could  main- 
tain neither  of  these  suits. 

The  damage,  or  injury,  or  right  of  acticm,  must  be  present, 
existing,  and  not  prospective  or  problematical.  As  well  might 
the  creditor  sue  on  his  debt  a  year  in  anticipation  of  its  matu- 
rity, as  could  the  plaintiff  in  this  suit  maintain  an  order 
abating  what  may,  peichance,  some  time  in  future,  prove  itself 
to  be  a  nuisance.  Hence,  in  no  view  of  the  case,  could  appel- 
lant recover  in  this  action. 

By  the  Court,  Sawybb,  J. 

The  coTRplaint  alleges  that  the  plaintiff  is  the  owner  of  a  ditch 
cut  for  the*  purpose  of  conveying  the  waters  of  Rock  Creek  to 
certain  mining  localities,  for  sale;  that  defendants,  before  the 
commencement  of  the  suit,  constructed  two  reservoirs  in  the 
bed  of  Rock  Creek,  above  the  head  of  plaintiff's  said  ditch, 
by  means  of  which  the  waters  of  Rock  Creek  are  collected 
and  detained  from  one  day  to  a  week  at  a  time,  and  then  let 
down  in  large  quantities  by  opening  the  gates  of  said  reser- 
voirs; that,  by  these  means,  the  waters  of  said  streams  are 
not  allowed  to  flow  regularly,  or  with  a  uniform  current,  to 
said  ditch ;  that  if  said  waters  flow  down  said  ditch  with  an 
uniform  and  uninterrupted  current,  said  plaintiff  has  now,  and 
has  had  for  more  than  six  months  last  past,  a  market  for  the 
same,  by  which  it  now  can  and  could  heretofore  have  realized 
about  one  hundred  dollars  per  week  for  the  same,  by  sale  to 
quartz  and  placer  miners  —  and  that  he  would  have  said 
market  for  a  great  length  of  time  hereafter ;  that  by  the  inter- 
ruption of  the  regular  flow  of  the  waters,  as  before  stated, 
the  plaintiff's  customers  are  unable  to  use  the  same;  that  the 
market  and  sale  of  the  said  waters  depend  entirely  on  the  uni- 
form arid  natural  flow  of  said  waters;  that  if  the  interruption 
continues,  the  plaintiff  will  lose  from  fifty  to  one  hundred  dol- 
lars per  week;   that  defendants  are  insolvent,   and  will  be 
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unable  to  respond  in  damages;  that  said  reservoirs  are  a  nui- 
sance;  and  that  the  damages  already  accrued  amoimt  to  five 
hundred  dollars.  Plaintiff  prays  judgment  for  the  damages 
allied,  that  the  nuisance  be  abated,  and  the  defendants  be 
enjoined  from  obstructing  in  future  the  regular  and  uniform 
flow  of  said  waten 

The  defendants,  in  their  answer  —  after  denying  most  of  the 
material  allegations  of  the  complaint^  and  claiming  a  right  to 
the  waters  in  themselves — allege,  among  other  things,  that 
for  a-  long  term  of  years  said  ditch  has  ceased  to  convey  any 
water,  and  has  been  mined  away  at  its  head,  and  at  various 
other  places,  and  since  1856  has  been  disused,  and  has  neither 
carried  nor  been  in  a  condition  to  carry  any  water;  that  said 
plaintiff,  in  and  since  1866,  sold  water  to  various  miners  from 
another  ditch  owned  by  plaintiff,  and  that  said  miners,  with 
the  waters  so  purchased  of  plaintiff,  with  the  knowledge, 
approbation,  and  consent  of  the  plaintiff,  washed  away  and 
destroyed  the  ditch  described  in  the  complaint  to  such  an 
extent  that  it  was  wholly  destroyed  and  unfit  for  conveying 
any  water,  and  that  since  1856  to  the  present  time,  the  said 
ditch,  by  reason  of  said  washing  away  and  destruction,  has 
leen  and  still  is  wholly  unfit  to  carry  any  water.  They  deny 
that  said  waters  have  flowed  in  said  ditch  since  1856,  or  that 
•aid  reservoirs  have  in  any  manner  affected  the  flow  of  said 
waters  into  said  ditch.  They  aver  that  if  plaintiff  had  a  ditch 
to  convey  the  waters  collected  in  said  reservoirs,  they  would 
be  as  useful  to  plaintiff  as  they  otherwise  would  be;  that  for 
the  want  of  any  ditch  sufficient  or  fit  to  carry  the  said  waters, 
the  same  flow  down  Rock  Creek,  after  being  used  by  defend- 
ants, past  the  head  of  the  ditch  described  in  the  complaint; 
that  plaintiffs  are  not  in  a  condition  to  use  said  waters  until 
they  rebuild  the  ditch  which  has  been  washed  away  ae  before 
stated. 

The  verdict  of  the  jury  and  the  judgment  thereon  were  for 
the  defendants,  and  plaintiff  appealed. 

On  the  trial,  defendants  introduced  testimony,  under  objec* 
tipn  and  eizoq>tion  on  the  part  of  the  plaintiff,  tending  to  prove 
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the  destruction  and  condition  of  the  ditch  as  alleged  in  the 
answer,  and  the  Court  instructed  the  jury  as  follows:  "In 
determining  the  proposition  whether  defendants'  reserroirs 
are  a  nuisance,  you  will  look  at  all  the  evidence  as  to  plain* 
tiff's  ditch  and.  dam  being  out  of  order,  and  unable  to  carry 
the  water,  and  take  all  the  testimony  that  has  been  given  into 
consideration."  To  the  giving  of  wUch  plaintiff  excepted,  and 
these  rulings  are  relied  on  as  error. 

We  think  there  was  no  error  in  admitting  the  testimony,  or 
giving  the  instruction  baaed  upon  it  The  question  was, 
whether  the  reservoirs  were  a  nuisance  in  the  then  present 
condition  of  things — not  whether  th^  might  become  a  nui~ 
sance  at  some  future  time,  when  the  plaintiff  might  see  fit  to 
put  its  ditch  in  a  conditi<»i  to  enjoy  its  right  to  the  water. 
The  plaintiff  only  had  a  right,  by  virtue  of  prior  appropriation, 
to  the  use  of  the  water  in  its  natural  flow.  Other  parties 
above  were  equally  entitled  to  its  use,  so  long  as  it  was  used 
in  such  a  manner  as  not  to  injure  the  plaintiff.  If  plaintiff's 
ditch  and  dam  had,  for  seven  years,  or  any  less  period  of  time^ 
as  defendants  daim,  been  in  such  a  condition  that  it  wius 
impossible  to  turn  the  water  into  the  ditch,  or  for  the  ditch  to 
carry  it,  the  plaintiff  could  not  be  injured,  or  the  reservoirs 
become  a  nuisance,  until  the  ditch  should  be  repaired  and  placed 
in  a  condition  to  be  available  for  the  purpose  designed.  An 
action  could  not  be  maintained  to  abate  the  reservoirs,  as  a 
nuisance,  till  t^ey  actually  became  such.  There  is  no  claim  that 
plaintiff  was  entitled  to  or  desired  the  water  for  any  other, 
purpose  than  to  convey  in  their  ditch  for  sale. 

But  the  plaintiff  says  there  was  also  evidence  tending  to 
diow  that  in  1800,  a  year  or  more  before  the  reservoirs  were 
built,  the  defendants  diemselves  washed  away  plaintiff's  ditch 
and  dam,  and  that  plaintiff  at  that  time  endeavored  to  repair 
it,  and  was  prevented  from  doing  so  by  the  defendants,  and 
for  this  reason  the  instruction  was  erroneous  and  liable  to  mis- 
lead the  jury.  There  are  two  answers  to  this:  Firstly  —  the 
plaintiff  is  suing  to  abate  a  present  nuisance,  erected  long 
since  the  transactions  referred  to^  and  not  to  recover  damages 
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for  destroying  plaintiflPs  dam  and  ditch  in  1860,  and  a  recov- 
ery must  be  had,  if  at  all;  upon  the  case  stated  in  the  complaint 
Secondly — it  is  a  question  for  the  juiy  to'  determine  what 
facts  are  established  by  the  evidence,  and  they  might  have  found 
again^jb  the  plaintiff  on  that  point  They  were,  therefore,  en< 
titled  to  "  look  at  the  evidence  "  referred  to,  as  directed  by  the 
Court,  in  connection  with  the  other  evidence  in  the  case.  For 
the  same  reasons,  the  instruction  asked  by  plaintiff  (which  was 
precisely  the  reverse  of  the  one  given  and  just  considered)  was 
properly  refused. 

The  defendants  called  one  .John  Tyler  as  a  witness.  His 
first  testimony  was:  '^I  am  a  member  of  the  Boles  daim; 
bought  in  when  he  did,  and  purchased  from  the  same  parties." 
He  then  went  on,  without  any  objection,  and  testified  at  con- 
siderable length  upon  the  merits  of  the  case.  After  which  the 
^^  plaintiff,  by  his  attorney,  moved  to  strike  out  the  testimony 
of  said  witness,  Tyler,  because  he  was  interested.  Defendant 
objected,  and  the  Couij;  sustained  the  objection,  and  plaintiff 
excepted  to  the  ruling  of  the  Court"  This  ruling  is  assigned 
as  error.  Admitting,  for  the  purpose  of  the  decision,  the  no- 
tice giv«i  under  section  four  hundred  and  twenty-two  of 
the  Practice  Act  to  be  insufficient  to  authorize  the  witness 
to  testify,  we  think  the  plaintiff  waived  the  objection  on  the 
ground  of  interest  by  not  taking  it  in  time.  The  witness  dis- 
tinctly informed  them  at  the  threshold  of  his  testimony  that 
he  was  interested.  Then  was  the  time  to  make  the  objection. 
Parties  will  not  be  permitted  to  experiment  upon  a  witness  by 
admitting  his  testimony  without  objection,  and,  if  it  turns  out 
to  be  favorable,  accept  it;  but,  if  unfavorable,  move  to  strike  it 
out  Had  the  plaintiff  been  ignorant  of  the  interest  of  the 
witness  till  it  waa  developed  by  his  testimony  at  this  point  of 
the  trial,  and  the  plaintiff,  as  soon  as  the  interest  was  discov- 
ered, had  moved  to  strike  out  his  previous  testimony,  the  Court 
would,  doubtless,  have  granted  the  motion,  if  there  was  no 
other  legal  reason  for  denying  it  But  all  the  testimony 
sought  to  be  struck  out  was  take^  without  objection,  after  the 
witness  had  informed  plaintiff  and  the  Court  of  his  interest; 
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and  the  motion  was  properly  denied  on  the  ground  that  the  ob- 
jection came  too  late. 

The  last  error  relied  on  in  appellant's  brief  is  that  the  ver- 
dict is  not  warranted  by  the  evidence,  and  is  against  law.  It  is 
hardly  necessary  to  say  that  the  record  does  not  present  a  case 
^chich,  under  the  uniform  decisions  of  this  CSourt,  would  justify 
us  in  reversing  the  judgment  on  this  ground. 

No  error  having  been  brought  to  our  notice,  the  judgment  is 
a£5rmed* 


L.  FLATEAU  v.  D.  W.  LUBEOK 

Nsw  TUAL.—  If  no  ootlee  is  glTva  at  an  Intention  to  more  for  a  new  trial*  a 
■tatement  made  and  filed,  and  agreed  to  by  the  parties,  or  eettled  by  the 
J[ndge,  cannot  be  made  the  foundation  of  a  motion,  nor  annexed  to  the 
record  of  the  Judgment  or  order  tmrn  which  the  party  may  appeaL  A  notice 
of  motion  for  a  new  trial  shoold  be  in  writing. 

MiBTUU  IN  NOTicn  OF  AppniLU-^If  there  is  enough  in  the  notice  of  appeal 
to  show  that  the  judgment  or  order  contained  In  the  traneerlpt  are  Hie 
same  Intended  to  be  appealed  from,  the  appeal  will  not  he  dlsmlosed,  althowgh 
the  notlee  may  eontain  mistakes  as  to  the  date  of  the  order  or  Judgment 

Appxal  from  the  District  Oourt,  Eleventh  Judicial  District, 
Placer  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 
Oeorge  B.  Moore,  for  Appellant* 
Tuttle  &  FeUows,  for  Bespondent 
By  the  Court,  Cuiuanr,  J. 

The  respondent  in  this  oase  makes  certain  preliminaxy  objec- 
tions to  the  transcript  on  appeal,  on  the  grounds: 

Ist  That  no  notaoe  appears  to  hare  been  giiren  by  the 
plaintiff  to  the  defendant  of  his  intention  to  more  for  a 
new  trial,  and  that,  therefore^  the  statement  purporting  to  be  a 
statement  oa  motion  far  a  new  trial  oanDat  be  eaaaidaced  on 
appeaL 
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2d.  That  the  notice  of  appeal  is  radically  defective,  and 
insufficient  for  the  purpose  intended  by  the  appellant. 

From  the  transcript  in  the  case  it  appears  that  the  verdict 
was  rendered  on  the  tenth  day  of  November,  1863,  in  favor  of 
the  defendant,  against  the  plaintifF,  and  that  on  the  day  foln 
lowing,  on  motion  of  plaintiff's  coubs^  tha  Court,  by  orders 
granted  to  the  plaintiff  ten  days  from  that  time  in  which  to 
prepare  and  file  a  statement  to  be  used  on  motion  for  a  new 
trial;  that  on  the  17th  day  of  the  same  month,  a  statement, 
which  the  parties  agreed  to  as  correct,  was  filed;  and  that 
between  the  time  the  order  was  made  and  the  day  when  the 
statement  was  filed,  namely,  on  the  ISth  day  of  said  month, 
the  counsel  for  plaintiff  moved  for  a  new  trial,  which  was  thcai 
denied  by  the  Court  There  is  nothing  in  the  tranacript  from 
which  it  can  be  inferred  that  the  defendant  or  his  counsel  had 
any  notice  of  the  motion  for  a  new  trial,  or  that  he  or  they 
appeared  or  participated  in  the  argument  of  th^  motion. 

As  to  the  first  objection,  the  statute  provides  that  the  pftrly 
intending  to  move  for  a  new  trial  shall  give  notice  of  the  same^ 
when  the  action  haa  be^i  tried  by  a  jury,  within  fiye  days 
after  the  rendition  of  the  verdict,  and  that  the  notice  shall 
designate,  generally,  the  grounds  upon  which  the  motion  will 
be  made.  (Laws  of  1863,  p.  643.)  In  Borlmd  v.  Thornton, 
12  Cal.  448,  the  Court  say:  '^Wben  the  statute  spealcs  of 
notice,  it  means  writtai  notice^  ov  notice  in  open  Couit,  of 
which  a  minute  is  made  by  the  Clerk."  That  a  notice  in  legal 
proceedings  should  be  in  writings  we  deen»  essential  to  the 
protection  of  the  rights  of  the  partly  to  be  affected  by  iL 
Any  other  practice  would,  in  many  instances,  be  attended  with 
mischievous  results,  and  hence  should  be  discoun^teaaneed 
(OUbert  v.  Columbia  TtunpiJce  Company ,  3  Jcimau  Caa.  107.) 
The  statute  does  not  provide  for  any  other  than  a  written 
notice,  and  we  are  not  satisfied  that  a  notice  in  open  Court, 
entered  in  the  minutes  of  the  Clerk,  in  such  eases,  can  prop- 
erly serve  as  a  substitute  for  the  notice  contemplated  by  the 
statute.  If  it  can,  then  it  should  contain  all  the  substantive 
elements  of  the  statutory  notice,  and  should  be  brought  to  the 
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attention  of  the  party  entitled  to  notice;  and  all  this  should 
appear;  by  proper  entry,  in  the  minutes  of  the  Court 

If  there  was  no  legal  notice  of  a  motion  for  a  new  trial,  it 
necessarily  follows  that  the  statement,  the  use  of  which  is 
dependent  on  a  valid  and  effectual  notice,  cannot  be  made  the 
foundation  of  a  motion  for  a  new  trial,  nor  annexed  to  the 
record  of  the  judgment  or  order  from  which  the  party  may 
appeal. 

As  to  the  second  objection:  The  notice  of  appeal  was  filed 
on  the  19th  day  of  December,  1863,  and  purports  to  be  an 
appeal  from  a  judgment  rendered  in  the  cause  on  the  10th  day 
of  September,  1860,  and  from  an  order  overruling  the  motion 
for  a  new  trial  on  the  14th  day  of  December,  1868.  The 
judgment  in  the  cause  was  rendered  on  the  10th  of  November, 
1863,  and  the  order  overruling  the  motion  for  a  new  trial  was 
made  on  the  ISth  of  that  month. 

The  Act  of  the  L^slature  of  1861,  entitled  '^An  Act  to 
regulate  appeals  in  this  State/^  provides  that  no  appeal  shall 
be  dismissed  for  insufficiency  of  the  notice  of  appeal.  There 
is  enough  upon  the  face  of  this  notice  to  show  that  the  jud^ 
m^it  and  order  mentioned  in  the  transcript  of  the  record  were 
the  same  referred  to  in  the  notice,  and  we  think  the  Act  of 
1861  was  designed  to  relieve  parties  in  such  cai^  from  inju- 
rious consequences  because  of  such  mistakes. 

The  first  objection  of  the  respondent  which  we  have  here 
noticed  we  are  compelled  to  regard  as  precluding  any  examina- 
tion of  the  evidence  and  the  proceedings  in  the  case  embodied 
in  the  statement;  and,  inasmuch  as  no  error  is  manifest  in  that 
portion  of  the  record  which  we  are  permitted  to  consider,  the 
judgment  must  be  affirmed* 

Judgment  affirmed. 
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JOHN  WIXON  V.  THE  BEAR  RIVER  AND  AUBURN 
WATER  AND  MINING  COMPANY. 

AmAi* — Amiokmbnt  of  Bibobs. — ^A  ttatement  on  appeal,  or  on  motion 
for  a  new  trial,  ahonld  aet  forth  dlatlnetlj  the  groonda  upon  which  the  partj 
appealing  Intenda  to  rely  for  a  reyereal  of  the  judgment.  The  Supreme 
Ooort  will  not  look  Into  or  regard  any  alleged  error  which  la  not  clearly 
asilgned  In  the  tranacript. 

Watbb  Ditchbs  —  GABDma  —  Priob  Biqbtb. —  If  a  tract  of  land  In  the 
mineral  region,  bordering  on  a  natural  atream,  la  Inclosed  and  appropriated 
for  garden  or  orchard  purpoaea,  and  the  waters  of  the  stream  are  afterwards 
appropriated  for  mining  purposes  at  a  point  aboTO  the  Indoaed  land,  the 
water  thua  appropriated  must  be  so  used  aa  not  to  materially  Injure  the  fruit 
treea  or  garden. 

■4MB. — One  who  approprlatea  for  mining  purposes  the  waters  of  a  ravine  or 
stream,  upon  the  pabUe  landa  In  the  mineral  region,  must  take  and  use  the 
same  In  such  manner  as  not  to  Injure  or  destroy  orcharda  or  gardens 
bordering  on  the  stream,  which  hare  been  Inclosed  and  planted  before  the 
water  was  appropriated.   . 

0MBABD0  —  MiVBBAZ*  Bboioh« — Obo  who  lucloses  a  tract  of  public  land  In 
the  mineral  region,  and  planta  the  same  with  fruit  trees,  acquires  a  Tested 
right  which  will  be  protected  as  against  one  subsequently  entering  upon  the 
same  for  mining  purposes. 

Appeal  f  itnn  the  District  Courts  Eleventh  Judicial  District, 
Placer  County, 

This  action  was  commenced  May  26th,  1861.  Plaintii? 
averred  in  his  complaint  that  in  1854  he  inclosed  with  a  sub- 
stantial fence  a  tract  of  land  containing  about  two  acres,  across 
the  road  from  his  residence^  and  planted  the  same  with  peach 
and  apple  trees;  and  that  since  said  year  he  had  annually  culti- 
vated the  same  with  v^etables  and  strawberries,  for  the  use 
of  his  family.  That  defendant  was  the  owner  of  a  ditch  con- 
veying water  from  Bear  Biver  for  mining  purposes,  and  passing 
a  short  distance  above  plaintiff's  field ;  that  in  1856  defendant 
constructed  a  reservoir,  about  one  half  mile  above  plaintiff's 
orchard,  across  the  same  ravine  on  which  the  orchard  bor- 
dered, into  which  defendant  turned  and  accumulated  the  water 
flowing  from  the  ditch ;  that  the  water  flowing  in  defendant's 
ditch  contained  large  quantities  of  mud  and  sediment,  which 
settled  in  the  reservoir;  that  since  the  summer  of  1860,  defend- 
ant had  been  in  the  habit  once  in  each  week  of  opening  the 
gate  of  the  reservoir,  and  allowing  the  water  jaooumulated 
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therein  to  rush  out  and  carry  with  it  the  said  mud  and  sedi- 
ment, which  water,  mud,  and  sediment  flowed  over  and  upon' 
the  garden,  and  injured  and  destroyed  the  fruit  and  destroyed 
the  vegetables;  that  a  part  of  the  fruit  trees  had  already  been 
destroyed,  and  if  defendant  was  suffered  to  continue  its  said 
acts,  the  trees  would  be  all  destroyed,  and  the  garden  rendered 
unfit  for  cultivation. 

The  complaint  prayed  for  judgment  for  damages  and  for  a 
perpetual  injunction- 

The  answer  averred,  that  the  land  of  plaintiff  wna  pablic 
land,  in  the  mineral  region,  and  contained  valuable  mines  of 
gold;  and  that  it  waa  situated  along  and  across  a  lavine^  s^ 
natural  water  course,  and  that  for  a  long  time  defendant  had 
been  in  the  habit  of  using  the  ravine  for  the  purpose  of  con- 
veying the  water  of  \i%  ditch  to  minep  below,  to  be  used  for 
mining;  that  the  injury  to  plaintiff's  garden,  if  any,  bad  been 
caused  by  miners  digging  up  the  bed  of  the  ravine  above  plain- 
tiff's garden,  and  by  obstructions  placed  in  the  ravine  below  the 
garden ;  that  defendant  was  engaged  in  selling  water  to  miners 
for  mining  purposes,  and  had  a  right  to  the  use  of  the  ravine  as 
a  channel  for  the  conveyance  of  its  wjater,  etc 

The  answer  also  denied  all  the  material  allegationa  of  the 
complaint,  except  the  fact  that  plaintiff  had  inclosed  his  gar- 
den and  planted  his  fruit  trees  in  1854,  and  that  defendant's 
reservoir  waa  e<Mi8tructed  in  18i$Q. 

The  jury  found  a  verdict  for  plaintiff  for  damages,  and  the 
Court  decreed  a  perpetual  injunction  restraining  defendant 
from  allowing  the  water  or  mud  or  sediment  from  its  reservoir 
to  flow  down  upon  plaintiff's  garden  8o  as  to  injure  the  same. 

The  following  are  the  instructions  given  by  the  Court  to  the 
jury,  to  which  defendant  excepted : 

^^  If  the  plaintiff  was  in  the  possession  of  has  premises  before 
the  construction  of  the  defendant's  reservoir,  then  th§  defend- 
ant has  no  right  to  run  oi)t  the  water  accumulating  therein, 
carrying  with  it  sand  and  sediment,  on  to  the  plaintiff's  prem- 
ises, and  to  his  injury,  and  if  defendant  has  done  this,  you  will 
find  for  plaintiff. 

/U£.tb.e4>laiAtiff  po^sees^d  bis  premises  pripr  to  flie  appro- 
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priation  of  the  water  of  the  ravine  by  defencUnt,  than  the  der 
fendant's  appropriation  was  subject  to  the  prior  rights  of  the 
plaintiff^  and  if  this  is  so^  then  the  defendant  is  liable  for  inju- 
ries resulting  to  the  plaintiff's  premises  from  its  use  of  such 
water  subsequently  appropriated." 

The  following  are  the  instructions  asked  by  defendant  and 
refused^  to  which  refusal  defendant  excepted: 

"  If  the  jury  find  that  defendant  is  a  company  for  the  pur- 
pose of  supplying  water  to  miners  for  mining  purposes,  and 
that  the  premises  and  ravine  mentioned  in  this  case  are  within 
the  mining  district  of  this  State,  then  the  defendant  has  the 
right  to  appropriate,  by  means  of  a  reservoir  or  otherwise^  the 
natural  waters  of  Miners'  Bavine,  and  also  the  ti^X  to  the 
necessary  means  for  such  enjoyment 

^'  The  plaintiff  cannot  by  appropriatkm  of  land  or  otherwi^e 
prevent  Ibe  free  flow  of  water  and  tailings  in  a  natural  ravine 
situated  in  a  mineral  district;  aad  any  improvements  created 
or  erected  in  the  channel  of  a  ravinkOy  must  be  subject  to  the 
rij^t  of  miners  upon  the  ravine,  and^also  the  ri^t  of  defend- 
ant to  a  free  enjoyment  of  its  ri{^t|  and  a  free  and  unmelteted 
flow  of  water. 

[^  All  miners,  and  defendant  as  a  company  organized  for  min- 
ing purposes,  have  the  ri^t  to  the  free  use  and  benefit  of 
natural  water  courses  and  reservoirs^  and  plantiff  has  no  right 
to  interfere  in  any  manner  with  such  right,  and  if  by  reason 
of  plaintiff's  interference  with  the  free  use  of  the  reservoir  he 
has  suffered  injury,  defendant  is  not  rei^Kmsible. 

'^The  right  to  use  and  enjoy  the  ravine  and  its  privileges 
carries  with  it  the  right  to  such  privile^pes  as  are  siecessary  to 
the  enjoyment  of  the  right." 

The  following  are  the  only  grounds  of  appeal  set  forth  in  the 
statement : 

^'  Defendant's  grounds  of  appeal  are  as  follows : 

"The  Court  erred  in  giving  the  instructions  to  the  jury 
which  were  excepted  to  by  defendant,  and  also  erred  in  refus- 
ing to  give  the  instructions  requested  by  dafendant,  by  reason 

Vou  XZIV.--M 
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of  which  the  jury  were  induced  to  render  a  verdict  contrary 
to  law  and  contrary  to  die  evidence.'' 

A.  8.  HigginSj  for  Appellant 

The  two  instructions  with  respect  to  the  rights  of  the  par^ 
ties  hy  reason  of  the  times  of  their  location,  are  clearly 
erroneous. 

Such  a  doctrine,  if  sustained,  would  result  in  the  greatest 
injury  to  the  mining  interests  of  the  State,  and  one  person 
may,  simply  by  prior  location  in  a  ravine,  so  fill  up  and 
obstruct  the  same  as  to  prevent  any  mining  operations  above, 
even  in  the  richest  mineral  districts;  because  it  might,  and 
probably  would,  result  in  flowing  water,  tailings,  and  sediments, 
around  and  upon  his  premises. 

Tn  granting  to  the  people  of  the  State  die  right  to  mine,  the 
Legislature  and  laws  of  the  State  grant  the  right  to  the  enjoy- 
ment of  such  privileges  as  are  necessary  to  the  enjoyment  of  the 
right;  and  the  seventh  iitetruction  and  other  instructions  asked 
by  defendant  and  refused,  relating  to  the  subject  matter  of  the 
seventh,  should  have  been  given  to  the  jury,  and  the  Court 
erred  in  refusing  them.  (Clarh  v.  Duval,  16  Cal.  88;  Tartar 
V.  Spring  Creek  W.  A  M.  Company,  6  Cal.  898.) 

A  license  to  work  the  mines  implies  a  permission  to  extract 
and  remove  the  mineral.  (Boggs  v.  Merced  Mining  Company, 
14  Cal.  374.) 

It  is  not  necessary  to  multiply  authorities  upcm  die  question 
so  often  settled  by  this  Court,  that  miners,  and  this  appellant 
and  company  organized  for  mining  purposes,  have  the  right  to 
enter  upon  mineral  lands  for  the  purpose  of  extracting  gold 
therefrom,  and  also  to  appropriate  and  use  the  water  of  ravines 
and  natural  water  courses  for  mining  purposes;  and  such  a 
right  would  be  barren  and  of  no  avail,  if  any  person  may  so 
obstruct  and  destroy  the  means  of  enjoying  die  ri^t  as  to 
render  its  enjoyment  absolutely  impossible. 

If,  therefore,  one  desires  to  appropriate  die  bed  of  a  ravine, 
and  divert  or  obstruct  the  channel,  he  must  leave  or  construct 
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such  channel  op  outlet  as  will  be  sufficient  for  the  purpose  of 
the  rain,  and  such  as  to  allow  the  water  to  flow  off.  And  the 
Court  erred  va  refusing  to  give  to  the  jury  the  instnuctions  asked 
upon  this  poini.  {The  Bear  Biver  aand  Aubium  W.  &  M.  Cfo. 
▼.  TorJe  Mining  Co.,  8  Oal.  833.) 

S.  Heydenfeldt,  also  for  Appellant 

The  first  instruction  at  request  of  defendant^  which  was 
refused  by  the  Court,  ought  to  have  been  given. 

The  simple  right  of  appropriation  has  been  recognized  in 
many  previous  decisions.  (Stoakes  v.  Barrett,  6  CaL  39; 
Irtvin  V.  Phillips,  6  OaL  148 ;  Conger  v.  Weaver,  6  Cal.  566.) 

So  with  the  second  instruction  refused. 

A  ravine  is  one  of  the  natural  drains  of  the  earth's  land  sur- 
faoe^  and  should  no  more  be  obstructed  from  the  purposes  of 
its  natural  creation  than  the  bed  of  a  river. 

Tuttle  &  HiUyer,  for  Bespondent. 

It  is  defendant^  and  not  plaintiff,  who  has  impeded  the  chan- 
nel of  the  ravine. 

Had  the  water  been  allowed  its  natural  flow  every  day  in 
the  week,  plaintiff  would  have  sustained  no  injury,  and  this 
action  would  not  have  been  brought. 

If  we  use  defendant's  own  argument,  it  wold  abate  his 
reservoir  as  a  nuisance,  and  compel  him  to  construct  it  in  some 
place  where  he  would  not  entirely  stop  the  flow  of  water  down 
the  ravine. 

He  has  oonstructed  a  hi^  wall  entirely  across  a  natural 

Besides^  the  argument^  if  good  for  anything,  proves  too  much. 
The  argument,  as  here  made  by  defendant,  would  allow  this 
corporation  to  build  its  reservoir  anywhera 

They  might  go  immediately  above  the  residence  of  a  family, 
and  in  a  short  time  cover  up  or  destroy  the  house;  yet, 
defendant  wxmld  say,  as  do  its  counsel  here,  that  the  house 
iras  but  of  little  value,  and  miners  had  a  right  to  mine  on  pub- 
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lie  lands;  that  the  right  to  mine  carried  with  it  all  the  inci- 
dents necessary;  that  defendant  was  the  sale  judge  of  what 
these  incidents  were — and,  therefore^  family  lesidenoes^  gar- 
dens, orchards,  eta,  were  all  held  and  oocapied  at  defendant's 
mercy. 

Defendant's  instructions,  which  were  asked  and  refused,  in 
the  first  place  had  no  application  to  the  case  in  point;  and 
second,  as  abstract  propositions  of  law  are  incorrect 

The  instructions  given  are  fully  favorable  to  defendant  as 
the  circumstances  warrant  (See  Smith  v.  Doe,  15  Cal.  100; 
Oillan  V,  HiUchinson,  16  GaL  153 ;  Bvrdge  v.  Underwood,  6 
Cal.  45;  Olarh  v.  Duval,  15  (XL  186;  Egmtmd  ▼.  Chew^  15 
Cal.  142.) 

By  the  Oourt,  &iK]>KB8a]f ,  0.  J« 

We  cannot  notice  the  arg^ument  of  counsel  for  appellant  as 
to  the  sufficiency  of  the  evidence  to  sustain  the  verdict^  nor  as 
to  the  question  of  costs,  nor  the  correctness  of  the  decree  for 
an  injunction,  because  they  are  not  embraced  in  the  grounds 
of  appeal  set  forth  in  the  statement  {Barrett  ei  oLy.  TewTcs- 
hury  and  Wife,  16  Cal.  354;  Reynolds  v.  Lawrence,  16  Cal. 
869.)  Under  the  rule  laid  down  in  those  cases,  we  can  only 
consider  the  points  made  upon  the  instructions  given  and  re* 
fused  by  the  Court 

Nor  do  we  deem  it  necessary  to  notice  in  detail  the  inatnic- 
tions  of  which  the  appellant  complains.  It  is  suiRcient  to  saj, 
that  after  a  careful  examination  we  are  satisfied  they  oorrectlv 
present  the  law  applicable  to  the  facts,  and  to  the  legal  effect 
of  which  they  are  addressed. 

As  to  the  instructions  asked  for  by  the  defendants:  The 
first  was  properly  refused,  because  it  is^so  broad  and  imquali- 
fied  in  its  terms  that  it  might  have  misled  the  jury.  As  an 
abstract  proposition,  even,  it  is  too  general,  because  it  ignores 
entirely  the  idea  of  prior  vested  rights  in  othersj  to  which  the 
right  claimed  by  defendant  might  be  subordinate;  and,  as 
applicable  to  the  particular  facts  of  this  case,  it  ignores 
entirely  the  prior  rights  of  the  plaintiff,  and  by  necessary 
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iinplieiition  negfttires  the  idea  tliat  he  had  any  mch  rights; 
thtis  striking  from  under  it  the  very  foundation  upon  which  his 
cause  of  action  rested^  although  such  rights  weie  conclusively 
established  by  the  testimony. 

The  second  instruction  is  undoubtedly  law,  but  it  had  already 
been  twice  given  in  substance,  and  that  was  doubtless  the  reason 
why  it  was  refused. 

The  four  remaining  instructions  refused  by  the  Court  are 
founded  upon  the  theory  that,  in  the  mineral  districts  of  this 
State^  the  rights  of  miners  and  persons  owning  ditches  con- 
structed for  mining  purposes  are  paramount  to  all  other  rights 
and  interests  of  a  different  character,  regardless  of  the  time  or 
mode  of  their  acquisition;  Urns  annihilating  the  doctrine  of 
priority  *in  all  cases  where  the  contest  is  between  a  miner  or 
ditch  owner  and  one  who  claims  the  exercise  of  any  other  kind 
of  ri^t  or  the  ownership  of  any  other  kind  of  interest  To 
such  a  doctrine  we  are  unable  to  subscribe^  nor  do  we  think  it 
clothed  with  a  plausibility  sufScient  to  justify  us  in  combat- 
ing it 

The  judgment  is  affirmed 


JOHN  W.  OWEN  V.  THOMAS  H.  MORTON,  JOHN 
PIERCE,  H.  HUBBERD,  A.  CHRYSLER,  P.  ANDER- 
SON,  C.  JOHNSON,  R  M.  CLARK,  ANTONIO  BE 
SANTOS,  AND  JOHN  FEERILL. 

POBSBBSioir  OF  Okb  Tbnant  in  Commok. — ^Wbere  one  tenant  In  common  1b 
in  tbe  ezcliuilTe  pouesslon  of  land,  the  preiumption  of  law  U  that  he  holdi 
for  himself  and  his  co-tenant,  and,  to  rebot  such  presumption,  there  must  be 
proof  of  acts  or  declarations  on  his  part  Indicating  his  Intention  to  ezclnde 
hla  co-tenant. 

What  AifODNTS  to  OusTm  or  Co-Tbnaict. — To  enable  the  tenant  ont  of 
possession  to  maintain  ejectment  against  the  co-tenant  In  the  ezdnslTe  pos- 
•essioii  of  the  lani.  It  Is  not  necessary  to  prove  an  actual  onster ;  but  proof 
that  the  tenant  In  poniesslon  approiKrIates  the  entire  use  or  proflits  of  the 
land,  under  a  claim  of  exclusive  rights  or  with  a  manlfeat  Intent  to  possess 
the  whole  ezcIuslTely,  Is  sufBclent 

BaMB.^-AAy  act  of  the  co-tenant  in  the  ezcluslve  possession  which  manifests 
an  Intentloo  on  his  part  to  hoM  exclnslTely  for  himself,  la  eqolvalent.  In 
law,  to  an  actual  ouster. 

Wbat  Dobs  Amount  to  Ouster  of  Co-Tbnant. —  Proof  that  the  co-tenant  Is  la 
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the  ezcInslTe  poMetiloii,  and  tbAt  be  does  not  elafm  by  deed  or  lenee  from 
bis  co-tenant  ont  of  poMeesion,  1b  not  infflelent  to  show  ac  oneter  or  adreme 
possession. 

ViKDiNGB  OF  Fact — Whim  Pbbsumbd  Cobbbct. —  When  the  record  shows  tbat' 
all  the  evidence  Introduced  on  the  trial  1b  not  embodied  in  the  statement, 
the  presamption  is  tbat  the  findings  and  judgment  of  the  Conrt  below  are 
warranted  by  the  eridence,  although  the .  statement  oontains  no  STldence 
upon  which  to  base  such  findings  and  Judgment. 

Baub. — BTery  Intendment  is  in  favor  of  the  verdict  or  decision  of  tbe  Court 
below,  and  It  will  be  i^resumed  tbat  tbe  omitted  evldenee  warranted  tbe 
Judgment. 

Pboov  Nbcbsbabt  to  BaooTBB  IN  OjBCTMnfT. — Ilk  Order  to  entitle  a  plaintiff 
in  ejectment  to  recover,  be  must  show  a  right  of  possession  In  himself  and  a 
possession  in  the  defendant  of  tbe  demanded  premises  at  tbe  time  tbe 
action  is  brought 

Appbat,  from  the  District  Court,  Seventh  Judicial  District, 
Solano  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

M.  A,  Wheaton,  for  Appellants,  cited  Pico  v.  Ookufibei,  12 
Cal.  420,  and  as  to  De  Santos'  case,  Oam»r  v.  MarAaU,  9  CaL 
268 ;  Clink  v.  Cohen,  13  Cal.  623. 

Whitman  A  Wells,  for  Bespondent 

Tbe  title  being  deraigned  under  patent  from  the  State,  and 
the  possession  of  defendants  admitted,  the  ouster  ia  fully  ad- 
mitted by  the  stipulation.  Defendants  having  occupied  ex- 
clusively, is  an  ouster  of -their  co-tenants,  and  there  is  no  error 
in  the  judgment  {Adams  on  Ejectment,  137 ;  1  Greenleafs 
Cruise,  Sees.  20,  13 ;  Jackson  v.  Tibbetts,  9  Cow.  241 ;  Beay  v. 
Ooodwin,  16  Mass.  1.) 

By  the  Court,  Cubeet,  J. 

This  is  an  action  of  ejectment,  commenced  by  the  plaintiff, 
on  the  11th  of  April,  1860,  against  Thomas  H.  Morton  and 
others  for  the  recovery  of  the  possession  of  a  tract  of  land  in 
Solano  County,  whereon  is  situated  the  City  of  Suisun.  The 
complaint  is  in  the  usual  form  in  such  cases,  counting  on  title 
in  the  plaintiff  on  the  24th  day  of  NovOTiber,  1855,  and  entry 
and  ouster  of  the  plaintiff  on  that  day  by  the  defendants,  and 
an  unlawful  withholding  of  the  premises  by  them  from  thence 
to  and  at  the  commencement  of  the  action,  to  the  gieal 
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age  of  the  plaintiff^  etc.  To  this  complaint  nine  of  the  defend- 
ants appeared  and  answered,  to  which  answers  the  plaintiff 
filed  replications.  Subsequently  the  same  defendants,  by  leave 
of  the  Court,  made  and  filed  amended  answers,  by  which  tibey 
pleaded  —  first,  the  general  issue ;  and  in  the  second  place,  that 
they  were  each  in  the  possession  of  a  small  piece  of  the  land 
described  in  the  complaint,  which  they  respectively  held  in 
severalty  under  deeds  of  conveyance  of  lie  one  undivided  third 
interest  in  the  respective  portions  by  each  of  them  held  in 
possession,  derived  from  the  plaintiff  or  his  grantees,  and  that 
Men  they  obtained  such  deeds  each  of  them  was  already  in 
the  peaceable  possession  of  the  parcels  of  land  respectively 
described  in  such  deeds  of  conveyance;  and  the  defendant 
Chrysler  further  averred  that  as  to  one  parcel  of  the  premises, 
he  had  a  conveyance  of  the  whole  of  the  plaintiff's  interests 
therein,  derived  from  the  plaintiff  or  from  his  grantees. 

To  the  amended  answers  the  plaintiff  replied,  denying  each 
and  every  allegation  of  new  matter  therein  contained. 

At  the  tiial  the  plaintiff  gave  in  evidence  a  patent  from  the 
State,  bearing  date  the  24th  day  of  ifTovember,  1855,  granting 
to  him  the  land  described  in  his  complaint  By  a  stipulation 
entered  into  for  the  purposes  of  the  trial,  it  appears  that  each 
of  the  nine  defendants  limited  his  defense  in  the  action  to  par- 
cels of  the  premises  described  theirein ;  and  the  parties  agreed 
by  this  stipulation  tJbat  each  defendant  had  a  deed  of  convey- 
ance of  the  undivided  third  part  of  the  parcel  of  land  in  respect 
to  which  he  defended,  by  which  he  acquired  the  plaintiff's  title 
to  such  undivided  one  third  of  the  parcel  of  the  premises  by 
him  occupied. 

At  a  term  of  the  District  Court,  held  in  Solano  County  in 
April,  1863,  a  judgment  was  rendered  in  favor  of  plaintiff 
against  each  of  the  defendants  for  the  recovery  of  the  undivided 
two  third  parts  of  the  parcels  of  land  which  the  defendants 
respectively  had  in  possession  and  for  costs  of  the  action.  At 
a  subsequent  day  a  motion  for  a  new  trial  was  made,  and  the 
same  was  denied.  From  these  judgments,  and  from  the  order 
denying  a  new  trial,  the  defendants  duly  appealed. 
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The  counsel  for  appellants  assigns  as  a  ground  requiring  the 
reversal  of  the  judgments,  that  the  evidence  did  not  show  or 
tend  to  show  that  defendants,  or  any  or  either  of  them,  held  the 
possession  of  the  premises,  or  any  part  or  parts  thereof,  ad- 
versely to  the  plaintiff;  nor  that  the  plaintiff  had  even  de- 
manded the  possession ;  nor  that  he  had  even  heen  kept  out  of 
the  possession  of  the  same  by  the  defendants. 

By  the  answers  of  these  defendants,  as  also  by  the  stipula- 
tion of  the  parties,  it  appears  that  the  defendants  were  sever- 
ally tenants  in  common  with  the  plaintiff  of  the  distinct  por- 
tions  of  the  land  of  which  they  were  in  possession,  and  with 
him  had  the  right  to  its  enjoyment  The  rule  seems  to  be 
settled  that  where  one  having  title  as  a  tenant  in  common  is 
in  the  exclusive  possession  of  premises,  he  is  presrmied  t6  hold 
for  himself  and  his  co-tenant,  and  to  rebut  such  presumption 
there  must  be  proof  of  acts  or  declarations  on  his  part  indi- 
cating his  intention  to  exclude  his  co-tenant.  {Humbert  v. 
Trimiiy  Church,  24  Wend.  587 ;  2  Washburn  on  Real  Property, 
491.)  Proof  of  an  actual  ouster  —  that  is,  as  was  said  by  Lord" 
Mansfield  in  Fishar  v,  Prosser,  1  Cowper,  217,  "a  turning  out 
by  the  shoulders"  by  one  tenant  in  common  of  another — is  not 
indispensable  to  the  maintenance  of  an  action  of  ejectment  by 
the  tenant  out  of  possession  against  his  co-tenant  in  the 
exclusive  occupancy  of  the  estate  owned  in  common;  but 
an  appropriation  by  him  who  is  in  possession  of  the  entire  use 
or  profits  of  the  land,  under  a  claim  of  exclusive  right,  or  with 
a  manifest  intent  to  possess  the  whole  exclusively,  is  equiva- 
lent, in  law,  to  an  actual  ouster  of  his  co-tenant.  (Parker  v. 
Proprietors,  etc.,  3  Metcalf ,  102 ;  Manchester  v.  Doddridge,  3 
Indiana,  360.)  In  Ricard  v.  Williams,  7  Wheat.  121,  the 
Court  say :  "  An  ouster  or  disseisin  is  not,  indeed,  to  be  pre- 
sumed from  the  mere  act  of  sole  possession;  but  it  may  be 
proved  by  such  possession,  accompanied  with  a  notorious 
claim  of  an  exclusive  right."  Mr.  Preston,  in  reference  to 
this  subject,  says :  "  It  is  a  rule  of  law  that  the  seisin  of  one 
joint  tenant  is  the  seisin  of  his  companions  as  well  as  himself. 
The  same  rule  is  applied  to  co-parceners  and  tenants  in  com- 
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mon.  The  possession  of  one  of  than  is  constxuctiyely  the 
possession  of  all ;  and  hence  it  seems  to  follow  that  possession 
or  seisin  of  one  will  be  the  seisin  of  otheis  as  against  oT 
strangers,  and  the  possession  of  one  will  constructively  he 
held  for  the  benefit  of  himself  and  his  companion.  To  disseifo 
his  companions,  there  mnst  be  such  acts  as  are  constructively 
equivalent  to  an  ouster — as  the  denial  of  right  to  the  rent,  or 
any  part,  or  the  possession  of  any  part  of  the  land,  or  an  exclu- 
sive possession  for  a  long  time,  so  as  to  afford  the  presumptioji 
of  a  disseisin/'  (2  Preston  on  Abstracts,  291 ;  See,  also,  Barr 
V.  Oraiz,  4  Wheat.  223;  Bradstreet  v.  Huntington,  6  Peters, 
402;  Clapp  v.  Bromagham,  9  Cow.  530;  Prescott  v.  NeverSf  4 
Masou,  330 ;  Fishar  v.  Prosser,  1  Cowper,  217  ';Feaceable  v.  Bead, 
1  East.  573.x 

It  was  proved  on  the  trial,  by  one  witness,  that  these  defend- 
ants were,  at  the  time  the  action  was  commenced,  in  the  pos- 
session of  the  portions  of  the  demanded  premises  by  them 
severally  occupied  adversely  to  the  plaintiff.  This  the  wit- 
ness stated  in  general  terms,  without  undertaking  to  specify 
acts  or  declarations  of  the  defendants  from  which  ho 
deduced  his  conclusion  that  their  posse^on  was  adverse;  but 
on  being  more  particularly  examined  on  the  point,  he  said  that 
when  he  spoke  of  the  parties  claiming  adversely,  he  meant 
they  did  not  daim  l>y  deed  or  lease  from  plaintiff.  This  testi- 
mony, taken  together,  falls  short  of  establishing  an  adverse 
possession,  and  furnishes  no  evidence  of  an  ouster  of  the  plain- 
tiff by  defendants;  and,  were  it  not  that  the  record  fails  to 
negative  the  fact  that  there  was  other  proof  on  the  subject,  it 
would  be  necessary  to  reverse  the  judgments  for  want  of  evi- 
dence to  BUiintain  the  essential  averment  of  ouster  contained 
in  the  complaint.  But  the  record  shows  that  the  evidence 
embodied  in  the  statement  used  on  the  motion  for  a  new  trial, 
and  which  is  now  before  this  Court  on  appeal,  was  not  all  the 
evidence  produced  on  the  trial,  and  hence  we  are  bound  to  pre- 
smne  the  finding  of  the  Court  below  of  an  ouster  of  the  plain- 
tiff by  the  defendants  was  warranted  by  evidence  which  is  not 
unbodied,  in  the  statement    It  appears  from  the  record  that 
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the  testimony  in  ihe  case  was  taken  before  a  leferee,  and  that 
at  least  thirty-six  pages  of  the  referee's  report  of  the  evidence 
is  omitted  from  the  statement;  besides  whidi,  the  cross-exam- 
ination of  two  witnesses  sworn  in  the  case  is  all  of  their  testi- 
mony to  be  fonnd  in  the  statement  The  rule  of  law  in  such 
cases  is  that  every  intendment  must  be  in  favor  of  the  verdict 
or  decision  of  the  Court  below,  and  in  support  of  the  judg- 
ment it  will  be  presumed  that  the  omitted  evidence  authorized 
the  decision  and  judgment,  unless  tliere  be  something  in  the 
record  to  overcome  such  presumption.  (Beli  v.  Davis,  1  Cal. 
189 ;  Ringgold  v.  Haven,  1  Cal.  115,  116 ;  Ford  v.  Holton,  5 
Cal.  321;  Dichinson  v.  Van  Horn,  9  Cal.  210,  211.)  This 
disposes  of  the  qttestions  on  appeal  as  to  all  the  appellants, 
except  Antonio  de  Santos. 

The  counsel  for  the  appellant  Antonio  de  Santos  alleges 
that  the  judgment  against  him  is  erroneous,  for  the  reason 
that  it  appears  from  the  record  that  he  was  not,  at  the  time 
the  action  was  commenced,  in  the  possession  of  the  parcel  of 
land  for  the  recovery  of  which  judgment  was  rendered  against 
him.  The  complaint  was  filed  and  summons  issued  in  liie 
action  in  April,  1860.  The  summons  was  placed  in  the  hands 
of  the  Sheriff  early  in  the  year  1861,  and  was  served  on  the 
said  Santos,  as  appears  by  tiie  Sheriff's  return,  "  before  or  on 
the  15th  day  of  February,  1861."  When  the  action  was  r»om- 
menced,  Santos  was  residing  on  a  part  of  the  land  described 
in  the  complaint,  fiom  which  he  removed,  before  he  filed  his 
answer  in  the  cause,  to  the  portion  of  the  premises  of  whidi 
he  was  in  possession  at  the  time  of  the  trial,  and  for  the  recov- 
ery of  which  alone  judgment  passed  against  him.  To  this  por- 
tion of'  the  demanded  premises  the  said  Santos  had  acquired 
an  interest  of  one  undivided  third  part  by  a  conveyance  of  the 
same  from  the  plaintiff,  or  from  a  grantee  of  the  plaintiff,  so 
that,  for  aught  that  appears,  he  was  in  the  possession  not 
otherwise  than  according  to  his  ri^t.  As  already  stated,  if  a 
person  enter  into  lands,  having  a  title  and  ri^t  of  entry,  his 
entry  and  possession  is  deemed  to  be  in  conformity  to  his  title. 
In  this  case^  thou^  Santos*  possession  may  have  been  exdu- 
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rive,  or  of  the  entire  parcel  of  land,  it  does  not  follow,  from 
this  circumstance  alone,  that  it  was  adverse  to  the  plaintiff.  In 
licChmg  v.  Ross,  6  Wheat.  124,  Mr.  Chief  Justice  Marshall  said : 
^  That  one  tenant  in  common  may  oust  his  co-tenant  and  hold 
in  severalty,  is  not  to  be  questioned.  But  a  silent  possession, 
accompanied  with  no  act  which  can  amount  to  an  ouster  or 
give  notice  to  his  co-tenant  that  his  possession  is  adverse,  ought 
not,  we  think,  to  be  construed  into  an  adverse  possession.'* 

The  intendment  in  support  of  the  judgments  against,  the 
other  defendants,  founded  on  the  presumption  that  there  was 
in  the  testimony  omitted  from  the  statement  evidence  of  an 
ouster,  cannot  be  indulged  in  support  of  the  judgment  against 
Santos,  because  it  appears  by  stipulation,  as  well  ^s  by  the 
evidence  in  the  cause,  that  he  entered  upon  the  parcel  of  land 
for  which  judgment  was  obtained  against  him  after  the  suit 
was  commenced;  hence  the  finding  of  the  Court  that  he 
entered  and  ousted  the  plaintiff,  as  alleged  in  the  complaint^ 
was  not  warranted.  In  Owen  against  Fowler,  24  Cal.  192, 
it  is  held  that  in  order  to  entitle  a  plaintiff  in  ejectment  to 
recover,  he  must  show  a  right  of  possession  in  himself,  and 
a  possession  in  the  defendant,  at  the  time  the  action  is  brought, 
and  if  he  fails  to  establish  either  of  these  facts,  he  cannot 
recover. 

The  judgment  against  the  defendant  Antonio  de  Santos 
must  be  reversed,  and  the  action  against  him  dismissed,  and 
the  judgments  against  the  other  defendants,  who  are  appel- 
lants in  this  case,  must  be  affirmed,  and  it  is  accordingly  so 
ordeced  and  adjudged. 


0TBU8  A.  EASTMAN  v.  B.  0.  TURMAN  ato  ALEX- 
ANDER ELY. 


Action  oir  Hon— Fftsvns  vOd — WHeM  a  promltiory  note  uid  a  mortgage 
to  fltcQM  tht  MflM  art  czccutod  and  dellTercd  to  the  nine  penon,  and  the 
payea  of  the  note  and  mortgagee  Indoriee  the  note  and  auigns  the  mortgaj^e 
to  a  third  peraon,  who  hrlags  aa  action  on  the  noto  and  to  foreclose  the 
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mortgage,  it  te  not  a  mlsjbinder  of  parttet  4«f«iitent  to  Join  as  i 
the  Indoner  and  maker  of  the  note. 

Samb  —  Note  —  Mortoaob. — In  such  case,  under  the  proTlslons  of  the  Pne- 
tlce  A.ct,  It  is  not  an  Improper  Joinder  of  two  causes  of  action  to  sue  tha 
indorser  of  the  note  on  his  liability  as  m^»  and  to  asfc  a  decree  agateat  th» 
mortgagor  foreclosing  the  mortgage. 

NoTiCB  TO  Indobsbb. — ^A  notice  giyen  to  the  indorser  of  a  promisaory  ant^ 
made  payable  at  a  banking  house,  which  states  "that  the  Dote,  on  the  day  1^ 
matured,  was  presented  for  payment  at  the  banking  boose  of  (nambig  th* 
banking  house  where  the  same  was  payable,)  and  payment  thereof  demanded, 
and  thereupon  the  same  was  duly  protested  for  non-payment,"  is  a  Biilllclent 
notice  of  demand,  refusal,  and  non-payment,  to  charge  the  indoratr. 

Ikdorseb  07  Mom  —  Patabud  in  Instaxmbitts. — Where  such  note  la  pay* 
able  in  Instalments  due  at  different  times,  and  the  demand  on  the  maker 
is  not  made  until  the  last  instalment  falls  due,  and  the  demand  Is  made  for 
the  whole  amount  due  on  the  note,  Including  tiie  prior  liwtalmeatB*  tto 
demand  is  good  for  the  purpoaa  of  chargtag  the  Indarscr  fer  tha  teat 
instalment 

Appeai«  from  tlie  District  Court,  Seventh  Judicial  Distiiel^ 
Sonoma  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Pratt  &  Clcurke,  and  E.  B,  OurpefiHer,  for  AppellanL 

James  Rice,  for  Bespondent. 

Two  causes  of  action  are  here  improperly  united,  to  wit: 
A  suit  in  equity  to  foreclose  the  mortgage  in  which  the 
respondent  Ely  has  no  interest,  and  a  suit  at  law  against  him, 
Ely,  as  the  indorser  of  the  note  which  the  mortgage  was  givett 
to  secure.  (Practice  Act,  Sec  64;  Bigelow  v.  Oove,  7  C5aL 
133 ;  Gates  v.  Kiejf,  7  Cal.  124;  1  Van  iSantvoord's  Pld'ft  ppw 
184-200,  and  notes.) 

The  complaint  does  not  state  facts  sufficient  to  oonstitatB  m 
cause  of  action  against  the  respondent  Ely. 

The  note  sued  on  is  a  note  payable  by  instalments,  each  of 
which  instalments  is,  in  itself,  an  independent  note,  and  the 
indorser  entitled  to  due  notice  of  demand,  refusal,  and  ncm- 
payment  of  each  instalment  when  the  eame  beoomes  due^  as 
well  as  of  the  interest  thereon,  when  made  payable  at  speci- 
fied times,  as  in  the  present  case. 

There  is  no   allegation  in  the  complaint  that  when  the 
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second  and  last  note  or  instalment  beeame  due  there  was  any 
demand  made  for  the  payment  of  the  same,  c»r  any  notice 
given  to  the  indorser  Ely  of  any  refusal  to  pay  the  same,  or 
of  any  demand,  refusal,  and  non-payment  of  die  interest  speci* 
fied  therein,  at  the  several  times  when  the  same  became  due 
and  payable. 

On  the  contrary,  it  appears  on  the  face  of  the  complaint 
that  at  the  time  the  said  second  note  or  instalment  became  due, 
payment  of  the  whole  sum  of  fifteen  hundred  dollars  (being 
the  amount  of  both  of  the  said  notes  or  instalm^its)  was  then 
demanded;  thus  treating  the  two  notes  or  instalments  as  one 
entire  sum  due  at  that  date ;  and  it  is  not  alleged  in  said  com- 
plaint, that  upon  such  demand  for  the  entire  sum  of  both  the 
said  notes  or  instalments,  payment  was  refused,  or  that  there 
were  no  funds  at  the  place  where  the  said  notes  or  instal- 
ments were  made  payable  to  meet  the  same.  It  is  simply 
alleged  that  payment  was  demanded  of  the  whole  entire 
amount  of  both  of  the  said  notes  or  instalments,  and  that 
thereupon  the  same  was  protested  without  ailing  the  mate- 
rial fact  of  the  refusal  to  pay,  whidi  refusal  was  essential  to 
authorize  the  protest 

Where  a  note  is  payable  by  instalments,  each  instalment 
is  regarded  by  all  the  authorities  as  a  separate  note,  upon  the 
becoming  due  of  which,  the  holder  is  entitled  to>  sue;  and,  if 
he  fail  to  take  the  proper  steps  for  holding  the  indorser,  the 
latter  is  by  analogy  and  reason  discharged,  and  this  equally 
whether  it  regard  t^e  principal  note  or  the  interest  which  is  a 
part  of  it,  when  provided  in  the  note  itself  to  be  paid  at  speci- 
fied times;  the  indorser's  liability  being  oontingent  on  due 
notice  of  the  default  of  the  maker  as  to  every  part  of  the  con- 
tract (Baily  on  Bills,  346;  11  M.  &  W.  374;  CoUeifV.  Rose, 
8  Mass.  221 ;  Oreerdeaf  v.  Kdiogg,  2  Ibid,  568 ;  Eastabrook  v, 
MovMon,  9  Ibid,  228 ;  Bcmder  ▼.  Bandsr,  7  Barbour,  660; 
Heywod  v.  Perrvn,  10  Pickering,  258;  Greefi  v.  Palmer,  16 
OaL  415 ;  2d  Ohitty's  Pleadings,  121,  126.), 

By  the  Court,  Sawtssb,  J, 
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The  defendant,  Turman,  executed  in  favor  of  defendant  Ely 
a  note  for  fifteen  hundred  dollars,  payable  in  equal  instalments 
on  the  first  day  of  December,  1860,  and  the  first  day  of  Decem- 
ber, 1861,  with  interest  payable  quarterly.  The  note  was 
secured  by  a  mortgage.  Defendant.  Ely  indorsed  the  note 
and  assigned  the  mortgage  to  plaintiff.  This  action  is  brought 
to  recover  the  amount  due,  and  to  foreclose  the  mortgage. 
The  defendant,  Ely,  demurred  to  the  complaint  The  demur- 
rer having  been  sustained,  and  the  plaintiff  declining  to  amende 
judgment  was  rendered  in  favor  of  Ely.  The  appeal  is  from 
ihe  order  sustaining  the  demurrer,  and  from  the  judgment 
entered  thereon. 

The  first  ground  of  demurrer  is,  that  there  is  a  misjoinder  of 
parties  defendant,  it  not  appearing  that  Ely  has  any  interest 
in  the  foreclosure  of  the  mortgage  adverse  to  plaintiff.  But 
he  is  sued  as  an  indorser,  and  sought  to  be  held  personally 
liable  in  that  character.  He  is  properly  made  a  party,  under 
section  fifteen  of  the  Practice  Act  The  second  ground  is 
that  two  causes  of  action  are  improperly  joined  —  a  cause  of 
action  on  the  note  against  Ely,  as  indorser,  and  a  cause  of 
action  in  equity  to  foreclose  the  mortgage.  There  is  no  mis- 
joinder in  this  respect  On  the  contrary,  section  two  hundred 
and  forty-six  of  the  Practice  Act  provides  that  there  shall  be 
but  one  action  for  the  recovery  of  the  debt  and  the  enforce- 
ment of  the  right  secured  by  the  mortgage^  As  to  defendant 
Turman,  at  least,  it  would  be  necessary  to  demand  all  the 
relief  to  which  he  was  entitled  in  this  action. 

The  remaining  ground  of  the  demurrer  is,  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  first  point  under  this  head  is,  that  the  defendant, 
Ely,  does  not  appear  to  be  liable  for  the  whole  amount  of  the 
note  and  interest,  for  the  reason  that  it  does  not  appear  that 
any  demand  was  made  at  the  time  the  several  instalments  of 
intarest,  or  the  first  instalment  of  seven  hundred  and  fifty  dol- 
lars principal,  fell  due,  or  that  he  had  any  notice  of  the  die* 
honor  as  to  these  payments.  Admitting  this  to  be  true,  and 
that  he  is  dischar^d  from  liability  as  to  these  sums,  (and  he 
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probably  ia,  if  no  demand  was  made,  or  notice  given,  as  they 
actually  fell  due,)  still,  if  the  complaint  shows  a  good  cause 
of  action  as  to  the  last  instalment,  it  is  not  obnoxious  to  the 
demurrer  on  this  ground. 

This  brings  us  to  the  question  as  to  whether  the  complaint 
states  facts  sufficient  to  constitute  a  cause  of  action  against  the 
defendant,  Ely,  for  the  last  instalment  of  seven  hundred  and 
fifty  dollars  due  on  the  note.  This  was  payable,  by  the  terms 
of  the  note,  on  the  first  day  of  December,  1861,  Tlie  last 
day  of  grace,  therefore,  fell  on  the  4th. 

The  plaintiff  alleges  ''that  said  note  is  now  past  due;  that 
as  its  maturity,  to  wit:  on  the  fourth  day  of  December,  1861, 
it  was  presented  for  payment  at  the  banking  house  of  Tallant 
ft  Wilde,  at  San  Francisco,  where  the  same  was  payable,  aud 
payment  thereof  demanded,  and  thereupon  the  same  was  duly 
protested  for  non-payment,  of  which  defendants  had  due  notice." 

It  is  insisted  that  this  averment  does  not  state  a  refusal  to 
pay,  and  that  a  refusal  was  eesentiftl  to  authorize  a  protest; 
that  one  of  the  facts  necessary  to  charge  the  indorser  is  there- 
fore wanting.  In  discussing  the  form  of  the  notice  neoessaxy 
to  be  given  to  the  indorser  in  order  to  charge  him,  Mr.  Parsons, 
in  his  work  on  Bills,  page  471,  says:  "The  word  *  protested,' 
used  in  a  notice,  clearly  implies  that  the  note  or  bill  has  been 
dishonored  in  all  cases  where  a  protest  is  necessary,  and  by 
the  weight  of  authority  this  word  sufficiently  designates  that 
the  necessary  steps  have  been  taken,  even  in  the  case  of  inland 
bills  and  promissory  notes,  where  the  law  does  not  require  a 
protest" 

Upon  the  same  point,  in  the  case  of  Cwyuga  County  Bank  v. 
Warden,  1  Comstock;  419,  the  Oonrt  say:  "Another  objection 
to  the  notice  is,  that  it  does  not  state  that  payment  of  this 
note  was  ever  demanded,  or  that  it  was  refused.  The  notice 
♦  *  ♦  states  that  S.  Warden's  note  ♦  ♦  ♦  *was  this 
evening  protested  for  non-payment'  ♦  ♦  ♦  The  case  of 
MUh  V.  Bamk  of  UfiiUd  States,  11  Wheat  431,  shows  that  it 
need  not  be  stated  in  the  notice  that  a  demand  of  payment 
was  made;  lliat  it  is  sufficient  to  state  the  fact  of  non-payment 
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of  the  note,  which  the  notice  in  this  case  alleges,  as  it  states 
that  the  note  was  protested  for  non-payment  *  ♦  ♦  j  am 
of  opinion  that  the  notice  under  the  circumstanoes  of  this  case 
was  sufficient."  The  allegation  in  this  cause  is  that  pavment 
was  'demanded,  and  thereupon  the  same  was  duly  protested 
for  non-payment"  If  these  words  clearly  import  a  refusal,  as 
held  in  the  authorities  cited,  we  do  not  see  why  the  averment 
of  the  complaint  is  not  a  sufficient  allegation  of  demand, 
refusal,  and  notice  of  non-payment  The  complaint  also  con- 
tains an  averment  that  no  part  of  the  sum  due  on  the  note, 
except  the  first  instalment  of  interest,  had  been  paid.  We 
think  the  complaint  sufficient  in  this  respect  But  it  is  insisted 
that  the  averments  under  consideration  show  that  the  demand 
on  the  fourth  of  December,  1861,  was  for  the  whole  amount 
due  on  the  note,  including  the  prior  instalments  and  tiie  sev- 
eral instalments  of  unpaid  interest  before  due^  and  for  this 
reason  it  was  not  a  good  demand  for  the  purpose  of  charging 
the  indorser  for  the  last  instalment  whidi  fell  due  oa  that  day. 

The  maker  of  the  note  was  oertainly  liaUe  for  the  whole 
amount  The  demand  of  the  greater  sum  included  the  less. 
The  indorser  had  notice  of  the  demand  and  dishonor  of  the 
note,  and  he  was,  therefore^  in  a  condition  to  take  any  meas- 
ures he  might  deem  necessary  to  protect  his  interest  He 
could  pay  the  amount  for  which  he  was  liable,  and  place  him- 
self in  a  position  to  pursue  the  maker.  We  cannot  see  that  he 
18  in  any  manner  plaeed  in  a  worse  position  by  reason  of  a 
demand  of  the  whole  amount  due  from  the  maker.  Suppose 
there  had  been  separate  notes  for  the  different  instalments, 
instead  of  one  note,  and  the  demand  had  not  been  made  till  the 
last  fell  due — that  both  were  demanded*  together,  and  notice 
given  to  the  indorse  that  on  that  day  the  two  notes,  describ- 
ing them,  had  been  presented,  demand  made,  and  the  notes 
protested  for  non-payment,  would  it  be  pretended  liiat  the 
indorser  would  not  be  changed  upon  the  one  that  fell  due  on 
that  day,  on  the  ground  that  the  payment  of  the  other  had 
be^i  demanded  at  the  same  timet  We  tiiink  not  We  have 
not  been  referred  to  any  authority  showing  that  such  a  demand 
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as  is  alleged  would  not  be  effectual  to  charge  tibe  indoraer  t|> 
the  extent  of  the  instalment  which  fell  due  on.  that  day* 
We  think  it  good  to  that  extent,  at  least,  and  that  the  com- 
plaint shows  a  good  cause  of  action  against  Ely  for  the  sum  9I 
seven  hundred  and  fifty  dollars  and  any  interest  that  had  qoI 
become  payable  prior  to  the  time  the  last  instalment  of  prin- 
cipal fell  due. 

The  judgment  is  reversed  and  cause  remanded  for  further 
proceedings. 


J.  D.  LODGE  V.  B.  0.  TURMAN,  ZADOCK  JACKSON, 
Aiyn  WM.  M.  WAGGLE. 


Absoldtb  oir  Its  Facb  —  Whsm  a  HoBTOAoa. — ^If  a  deed  of  land, 
abeplute  pn  iU  f »c?t  kP  e^ecntpd  and  delivered  in  copslderatioo  of  a  precedent 
debt  dne  from  tbe  grantor  tp  (be  grantee,  and  there  Is  at  the  time  a  yerbal 
Bttderstandlng  between  the  parties  that  th^  grantor  shall  be  entitled  to  a 
reeonreyance  upon  the  payment  of  the  deb^  then  the  oonTeyanoe  ts  a 
mortgage.  ^ 

-Pahol  BYinmrcarT-ParpJ  evidence- Is  admlBstble  fbp  shoff  tfiat  a  ^ed, 
absolnte  on  its  facp,  was  Intended  as  n  mortgage. 
Suit  ati  Law  on  a  Nots  —  Dnnmsn,  Patmjbnt  bt  Dhbd  ow  LAifD.— Where 
ma  action  Is  br«nght  In  a  conrt  of  laF  worx  a  pjpmlsporg  q^te,  aj»4  a  ^tex^ 
U  Interposed  that  the  note  has  been  paid  by  the  execution  and  delivery  of  a 
deed  of  ^d  bf  tl^e  mak^r  to  the  paye^  ^nd  the  defendant,  in  proving  the 
allegations  of  the  answer,  shows  that  the  conveyance  ymw  In  faot  Intended 
as  a  mortgage  to  secure  the  note,  plaintiff  is  entitled  to  judgment 

Appsajl  from  the  District  Court,  Seventlf  Judicial  District, 
Sonoma  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

J.  Templft,  fyr  Appellant. 

This  action  is  brought  upon  a  promissory  note  against  three 
defendants,  each  of  whom  is  a  principal  upon  the  note. 

The  only  defence  set  up  is  payment.  The  fact  of  payment 
is  denied  in  the  replication,  and  this  is  the  otily  isstie  in  th» 
ease. 

There  is  no  evidence  in  the  case  which  tends  to  prove  payv 
ment  On  the  contrary,  the'  evidence  of  TurmaB^  one  of  thi 
▼oL.  xxrv. — ^8s 
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defendants,  proves  conclusively  that  the  note  has  not  been  paid, 
but  tends  to  prove  that  he  had  given  a  mortgage  to  secure  it. 

There  being  no  evidence  to  establish  the  only  defense  set 
up,  the  verdict  and  judgm^it  are  evidently  contrary  to  the 
evidence  and  against  law. 

The  judgment  is  that  the  note  had  been  paid,  and  would 
prevent  the  plaintiff  from  foreclosing  his  mortgage,  (if  it  be  a 
mortgage,)  when,  by  their  own  testimony,  they  ought  to  have 
that  right 

The  first  and  second  instructions  asked  by  the  plaintiff,  both 
contain  correct  propositions  of  law,  were  directly  in  point,  and 
should  have  been  given. 

That  these  instructions  are  law,  is  clearly  established  in 
Pierce  v.  Bohinaon,  13  Cal.  126,  and  other  decisions  of  this 
Court 

-  That  they  are  in  point,  is  evident  from  the  fact  that  they 
relate  to  the  question  as  to  whether  a  certain  transaction,  con- 
oeming  which  testimony  had  been  given,  amounted  to  payment, 
the  only  issue  in  the  case. 

They  take  nothing  from  the  province  of  the  jury;  for  they 
simply  say  that  if  the  jury  find  from  the  evidence  that  certain 
facts  exists,  then  the  law  gives  a  certain  effect  to  those  facts. 

James  W.  Coffroth,  and  Francis  McCanneU,  for  Bespondent. 

The  instructions  asked  for  by  plaintiff  were  very  properly 
refused  by  the  Court  below:  First — because  the  instructions 
themselves  are  not  law;  Second — because  the  instructions,  if 
law,  are  neither  relevant  to  the  case,  nor  warranted  by  the 
pleadings. 

The  question  of  payment,  in  any  view,  is  one  of  fact,  to  be 
determined  by  the  jury.  (OriffUh  v.  Orogaai,  12  CaL  324;  2 
Arn.  Lead.  Cases,  180.) 

The  instrument  in  question  is  claimed,  acknowledged,  and 
admitted,  by  both  the  plaintiff  and  the  defendants  in  the 
pleadings,  to  be  a  deed;  and  the  consideration  of  this  deed 
being  an  antecedent  debt,  consisting  of  the  note  and  other 
indebtedness,  the  legal  inference  is  that  the  debt  was  dis- 


SUPREME  COURT— APRIL  TERM,  1864.      387 


Lodga  «•  Tunnan  el  alt. 


charged  upon  the  execution  of  the  deed.     (Ford  ▼.  Irtvm,  .18 
Cal.  117.) 

The  instruction,  if  relevant^  is  incorrect  in  this  respect: 
that  it  takes  away  from  the  jury  the  right  to  pass  upon  the 
intention  of  the  parties  as  to  whether  the  deed  was  intended 
as  a  mortgage.  The  question  is  one  of  intentions,  to  be  gath- 
ered from  the  whole  transaction.    (Ford  v.  Iruiin,  18  CaL  117.) 

It  is  not  incumbent  on  the  Court  to  instruct,  the  jury  upon 
mere  abstract  questions  of  law  irrelevant  to  the  case,  as  serv- 
ing only  to  bewilder  and  mislead  them  from  the  true  issue  to 
be  determined.  (Fowler  v.  Smith,  2  Cal.  46 ;  BenJiam  v.  Rowe, 
2  CaL  387.) 

Instructions  to  the  jury  are  properly  refused  when  not  waf- 
ranted  by  the  pleadings.    (Thompson  v.  Lee,  8  Cal.  280.) 

That  the  instructions  were  neither  ivkrrdnied  by  the  plead- 
ingSy  nor  relevant  to  the  case,  is  evident  from  the  issues  made 
by  the  pleadings. 

The  plaintiff  brings  an  action  against  three  defendants  upon 
a  promissory  note.  Two  of  the  defendants  answer,  and  admit 
the  making  of  the  note,  and  that  they  signed  the  saipe  to 
accommodate  Turman,  the  other  defendant;  that  Turman,  oh 
the  6th  of  August,  1860,  (some  two  weeks  after  the  note  wife 
given,)  executed  a  deed  to  plaintiff  of  certain  premises, '  ii 
satisfaction  and  discharge  of  the  note.  Plaintiff  replies,  and 
admits  the  making  of  the  deed  on  the  25th  day  of  July,  1860, 
and  that  the  note  formed  no  part  of  the  consideration  of  thfe 
deed,  without  stating  what  the  consideration  of  the  deed  was'; 
buy  says  nothing  about  the  deed  being  intended  as  a  mortgage. 
The  pleadings  are  verified.  The  evidence  fully  sustains  all 
the  material  allegations  in  defendants^  answer,  and  established 
that  the  deed,  though  bearing  date  July  25th,  1860,  was  iiol 
signed  and  acknowledged  until  the  6th  of  August,  1860.         '    ' 

Now,  under  the  pleadings,  tibere  is  no  doubt  but  the  instfu^ 
ment  in  question  is  a  deed,  and  the  plaintiff  having  stated  im 
his  replication  that  the  note  sued  upon  formed  no  part  of  the 
consideration  of  the  deed^  the  instructions  certainly  could  not 
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i)^  matefial  for  plaintiff,  J>ut  entirely  unwjirranted  by  the 
pleadings,  and  irrelevant  to  the  case. 

The  only  material  pfiint  in  jssue  is  simply  a  qiiestioa  of 
fact  as  to  the  payment  of  the  note.  The  jury  find  against  the 
iplaintiff,  and  in  favor  of  the  defendants,  and  their  finding  is 
conclusive.     (Oriffith  v,  QfQgan,  12  Cal.  324.) 

By  the  Court,  Cubkbt,  J. 

This  is  an  action  of  assumpsit,  brought  by  the  plaintiff  against 
<lie  defendants  on  a  proi?ii3sory  ijpte  by  them  made  and  deliv- 
ered to  the  plaintiff,  bearing  date  the  25th  day  of  July,  1860, 
Jby  which  they  jointly  an^  severally  promise  to  pay  to  th« 
plaintiff  or  order,  fiv^  hundred  dollars,  three  months  after  the 
4ate  of  the  pote,  with  injer-^t  thereon  at  the  rate  of  three  per 
.oent  per  month.  Eacjtt  of  the  defendants  was  duly  served 
with  process^  and  two  of  them,  viz.:  Jackson  and  Waggle, 
jippeare4  *tnd  answered^  ]but  the  defendant  Turman,  having 
^^led  to  appear  or  ansiwer^  ^as  jlijly  defaulted.  The  defend- 
ants Jackson  and  Wagglp  ^n^wered  jointly,  admitting  the 
fflaking  and  delivery  of  ^tlje  jiotiB,  a  copy  of  which  was  con- 
,j(aiiied  in  the  complain);;  ^d  then,  as  a  defense,  pleaded  that 
jike  note  wa^  paid  and  sati8;&ed  by  Turman  on  the  sixth  day  of 
•August,  1^60 ;  and  they  jfurth^y  answered  that  they  signed  the 
pote^  without  co^sidar^tiQi^  to  themselves,  as  an  accommoda- 
jpkQTL  tio  said  Turman,  who  shprtly  afterwards,  in  order  to  relieve 
them  from  liability  a^4  tf>  ^^7  and  discharge  the  note,  con- 
ireyed  to  plaintiff  certain  real  estate  in  the  Town  of  Petaluma, 
jjn  Sonoma  Coimty,  fpr  the  consideration  of  one  thousand  dol- 
ijiars,  and  that  the  plaintiff  paid  ^o  Turman  fiye  hundred  dol- 
lars as  a  part  of  sucli  .qonsideratipn,  and  that  it  was  agreed 
between  them  that  the  ri^maining  five  hundred  dollars  should 
Jbe"  applied  in  aatisfacjjioj^.  and  discharge  of  the  note.  The 
liaintiff  replied,  coutroyertipg  the  material  averments  of  the 
fLSSwer. 

The  issue  jqined  vf^f  tri^d  by  ^  jury,  who. rendered  a  ver- 
dict in  favor  of  the  defendants,  on  which  judgment  was  entered 
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in  favoi*  of  the  three  defendant!^  by  nam^,  dgttinst  the  plaiiit£flf. 
A  motion  for  a  new  trial  v^m  afterwarda  made  and  denied,  and 
the  appeal  in  the  case  is  from  the  order  denying  the  motion 
for  a  new  trial  and  froin  the  judgment. 

On  the  trial  the  defendants  gav^  in  evidence  the  deed  of 
conveyance  referred  to  in  the  answer  of  Jackson  and  Waggle. 
This  deed  hears  even  date  with  the  note,  tod  the  consideratioii 
expressed  therein  is  one  thousand  dollars;  bnt  Turman  testi- 
fied that  it  was  executed  in  fact  on  the  sixth  day  of  August, 
and  was  in  payment  of  the  ndte  in  Cfuestian  and  another  sum 
of  five  hundred  dollars  which  he  owed  plaintiff.  He  also  tes- 
tified that  by  agreement  with  the  plaintiff  he  had  the  privi- 
l^e  of  redeeming  the  premises  described  in  the  de^d  upon 
paying  to  the  plaintiff  one  thotisand  dollars,  the  consideration 
expressed  in  the  deed,  within  twelve  months  after  its  execution. 
He  further  testified  that  he  leH^d  of  the  plaintiff  the  same 
premises  for  the  term  of  one  year,  at  the  rate  of  thirty  dollars 
a  month;  and  in  connection  with  this  testimony  a  lease  exe- 
cuted by  the  plaintiff  and  sai^  Turman  was  introduced  in  evi^ 
dence,  which  corriSsponded  in  daf«  Wiih  the  note  and  deed. 
Among  other  things,  the  lease  contained  this  clause:  "And 
the  said  lessee  promises  to  pAy  thfe  rent  as  follows,  to  wit: 
thirty  dollars  pei^  month,  payable  at  the  end  of  each  mctath ; 
but  if  five  hundred  dollars,  the  amount  of  d  note  of  Turman 
to  Lodge,  should  be  jjaid  at  the  end  of  any  month,  then  there- 
after but  fifteen  dollars  per  month  is  to  be  paid,  until  the 
entire  sum  of  money  as  abovd  is  fully  paid.'* 

A  witness  testified  that  at  the  time  the  deed  was  executed, 
the  defendant  Turman  proiliised  the  plaintiff  that  he  would  pay 
the  whole  punctually  at  its  maturity.  The  testimony .  being 
closed,  the  plaintiff  requested  the  Court  to  instruct  the  jury, 
among  other  things,  that  if  ^  At  the  time  the  deed  wfts  executed, 
there  was  an  understanditig  between  Lodge  and  Turman  that 
there  should  be  a  re-conveyance  of  the  land  upon  the  pay- 
ment of  the  iiote,  thta  th^  dootim^t  which  i^rports  te  be  a 
deed  was  a  mortgage,  and  not  a  deed,  altfiou^  absolute  on  its 
face. 
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This  iiiBtruction  the  Court  refused  to  give  to  the  jury,  and 
to  such  refusal  the  plaintiff  duly  excepted,  and  on  the  motion 
for  a  new  trial  assigned  this  decision  of  the  Court  as  error; 
and  on  appeal  he  again  assigns  this  ruling  of  the  Court  as  erro- 
neous, and  as  demanding  a  reversal  of  the  judgment 

From  the  evidence  in  the  case,  it  is  apparent  that  the  ques- 
tion was  directly  presented  as  to  the  real  character  of  the 
deed  produced  in  evidence  on  the  part  of  the  defendants,  and 
whether  or  not  the  parties  intended  it  as  an  absolute  convey- 
ance, or  as  a  mortgage  to  secure  the  payment  of  the  note  on 
which  the  action  was  brought.  Turman,  himself,  testified 
that  this  note,  and  another  sum  of  five  hundred  dollars,  which 
he  owed  the  plaintiff,  was  the  consideration  for  the  convey- 
ance>  and  that  he  had  the  privilege  of  redeeming  the  premises 
by  paying  plaintiff  one  thousand  dollars — the  consideration 
expressed  in  the  deed.  From  what  was  Turman  to  redeem 
the  premises,  if  not  from  the  incimibrance  of  the  debts,  to 
secure  which  he  conveyed  the  same  to  the  plaintiff?  The  lan- 
guage employed  would  seem  to  indicate  the  real  character  of 
the  transaction,  and  that  the  conveyance  was  intended  as  a 
mortgage  rather  than  as  an  absolute  conveyance;  and  this 
intent  is  still  more  manifest  from  the  clause  in  the  lease  to 
which  reference  has  been  made.  Be  this  as  it  may,  there  was 
evidence  before  the  Court  from  which  to  determine  whether 
the  deed  given  in  evidence  was  executed  and  delivered  in  satis- 
faction and  payment  of  the  note,  or  whether  the  same  was 
intended  as  a  security  for  its  payment.  If  this  deed  was 
intended  by  the  parties  as  a  mortgage,  its  character  as  such 
could  not  be  defeated,  because  the  deed  is  absolute  on  its  face. 
The  right  of  a  mortgagor  in  such  a  case  to  redeem  the  prop- 
erty, by  due  performance  of  the  condition  on  his  part  to  be 
performed  for  the  purpose,  is  an  incident,  as  between  the  par- 
ties to  the  transaction,  inseparably  connected  with  the  mort^ 

In  Pierce  r.  Bohimon,  18  Oal.  126,  Mr.  Justice  Field  says: 
"  I  consider  parol  evidence  admissible  in  equity  to  show  that 
a  deed  absolute  on  its  face  was  intended  as  a  mortgage,  and 
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that  the  restriction  of  the  evidence  to  cases  of  fraud,  accident, 
or  mistake,  in  the  creation  of  the  instrument,  is  unsound  in 
principle  and  unsupported  by  authority."  And  again  he 
says:  ^^As  the  equity  upon  which  the  Courts  act  arises  from 
the  real  character  of  the  transaction,  it  is  of  no  consequence 
in  what  manner  this  character  is  established,  whether  by  deed 
or  other  writing,  or  by  paroL  Whether  the  instrument — it 
not  being  apparent  on  its  face  —  is  to  be  regarded  as  a  mort- 
gage, depends  upon  the  circumstances  under  which  it  was 
made  and  the  relations  subsisting  between  the  parties.  Evi- 
dence of  these  circumstances  and  relations  is  submitted,  not 
for  the  purpose  of  contradicting  or  varying  the  deed,  but  to 
establish  an  equity  superior  to  its  terms." 

Judge  Willard,  in  his  Treatise  on  Equity  Jurisprudence, 
429,  says:  ^^It  is  well  settled  that  parol  evidence  is  admis- 
sible in  a  Court  of  equity  to  show  that  a  conveyance  absolute 
in  its  terms  was  intended  as  a  security  for  a  debt."  And  he 
refers  to  many  cases  to  sustain  this  doctrine.  The  same 
learned  author  also  says:  ''As  between  the  parties  themselves, 
or  purchasers  with  notice,  or  without  consideration,  the  true 
character  of  the  transaction  may  be  shown^  notwithstanding 
the  Statute  of  Frauds." 

If  it  be  objected  that  the  plaintiff's  action  was  in  a  Court 
of  law,  and  that  therefore  parol  evidence  was  not  admissible 
to  show  that  the  deed  produced  was  intended  as  a  mortgage, 
the  answer  to  the  objection  is  that  the  defense  set  up  by  the 
defendants  who  answered  was  that  by  the  conveyance  the  note 
was  paid  and  satisfied,  and  in  their  attempt  to  make  good 
their  averment  they  proved  enough  to  determine  the  true  • 
diaracter  of  the  conveyance,  and  that  it  was  intended  as  a 
mortgage.  The  deed  being  a  mortgage  in  fact,  it  could  not 
operate  as  a  payment  of  the  amount  of  the  note  and  the  in- 
terest thereon,  and  hence  the  defendants'  liability  to  pay  the 
debt  remained  subsisting  at  the  commencement  of  the  action 
and  at  the  trial. 

The  instruction  requested  should  have  been  given,  and  the 
refusal  of  the  Court  to  so  instruct  was  erroneous. 
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The  judgment  is  Aerefore  reversed  and  the  cause  remanded 
for  a  new  triaL 


CHARLES  OAMDEN  v.  G.  0.  S.  VAIL,  and  FEANCIS 

CROSBY. 

HoRTOAGB  —  Masbibd  WOMAN. — Where  a  mortgage  ii  executed  by  a  married 
woman  upon  real  estate  for  the  purchase  money  of  the  same,  and  such  naort- 
gage  is  TOld  and  cannot  be  enforced  by  reason  of  defectlre  execution,  the 
assignee  of  the  mortgage  by  Tlrtne  of  the  assignment  does  not  acquire  any 
inch  interest  in  the  mortgaged  property  as  to  entitle  him  to  a  decree 
rescinding  the  contract  and  setting  aside  the  deed  of  conveyance,  and  restor- 
ing the  parties  to  their  original  condition. 

liOBTGAOB  —  Absioneb  OF. — ^The  assignee  of  such  mortgage  does  not  succeed 
to  all  the  rights  held  by  the  mortgagee  by  virtue  of  his  having  been  the 
owner  of  the  pretnises,  and  of  his  having  conveyed  them  without  obtaining 
the  stipulated  consideration,  btit  he  only  acquires  such  rights  as  the  mort- 
gage carries  with  it. 

^ueref  Would  the  mortgagee,  hfanself,  be  entitled  to  such  relief? 

Appeai,  from  the  District  Court,  Ninth  Judicial  District, 
Shasta  County. 

The  factfl  of  this  case  will  be  found  reported  in  the  23d 
Oal.  633. 

Rohmson  <6  McConneU,  for  Appellant^ 

This  case  has  been  ordered  for  re-hearing  upon  this  one 
point:  "Can  the  transaction  set  forth  in  this  complaint  be 
treated  as  a  conditional  sale'*  do  as  to  do  equity  between  the 
.  parties  in  this  suit! 

To  this  question  I  answer,  "  No  I*'  for  the  following  reasons : 
1st.  Neither  of  the  original  parties  to  the  contract  are 
before  the  Court  ill  this  suit,  and  it  is  impossible  to  bring 
them  in  so  as  to  do  justice  between  them.  What  are  the 
simple  facts?  J.  H.  Robinson  sold  to'E.  M.  C.  Vail  a  certain 
piece  of  property  for  the  sum  of  ten  thousand  dollars,  and 
received  four  thousand  dollars  down,  and  took  a  note  and 
mortgage  for  six  thousand  dollars.  So  far  the  case  is  plain  and 
easily  understood.     After  this,  J.  H.  Eobinson,  the  vendor^ 
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sells,  by  indorsement,  the  note  and  nrortgage  to  tbe^  plaintiff, 
Camden,  and  Camden  brings  suit  on  the  note,  and  to  foreclose 
the  mortgage,  against  O-  C.  S-  Vail  and  Crosby,  fhe  Court 
holds,  properly,  that  the  suit  cannot  be  maintained  against  the 
defendants,  because  they  did  not  n^ake  the  note  or  mortgage. 
What  other  right  has  Camden,  the  plaintiff  ?  He  bought  a  note 
and  mortgage.  So  far  as  the  defendants,  or  E.  M.  C.  Vail, 
the  maker,  are  concerned,  the  doctrine  of  edveat  emptor  applies 
to  Camden,  the  plaintiff.  If  he  has  any  remedy,  it  is  against 
his  assignor,  J.  H.  Bobinson,  for  selling  him  a  note  and  mort- 
gage which  were  worthless;  b^t,  as  against  IbQ^defenKiants,  or 
the  property,  \ie  can  only  act  on  his  note  and  mortgage,  ^nd  if 
they  fail, 'his  remedy  is  gone  as  tp  the  defendant^  91  the  prop- 
erty. 

Suppose  the  Court  to  be  inclined  to  think  there  had  been  a 
fraud  in  thf  purchase  whieh  should  require  a  Courf:  to  set 
aside  the  sale.  The  Court  would  not  4^  s^  ^^  ^^  instance  of 
a  third  party  who  bad  no  interest  in  it;  nor  would  the  Court 
set  aside  the  sale  as  to  one  party  and  deprive  her  of  the  prop- 
erty without  the  applicant  putting  ibat  party  in  the  same 
pofiitiaa  in  whicli  she  wa^  at  the  outset  In  this  case,  four 
thousand  dollars  of  !&  M.  C.  Vail  was  paid  to  J.  H.  Bobinson. 
Before  this  sale  can  be  set  aside  pr  annulled,  this  ipust  be  paid 
beck.  Does  the  plaintiff  offer  to  pay  back  %  No.  Could  the 
Court  compel  him  to  pay  back  that  amount?  13'a  Who  is 
that  money  to  be  paid  to?  £.  3i.  C.  Vail,  who  is  not  a  party 
in  this  suit,  and  ^  not  vrithin  the  jurisdiction  of  the  Court 
The  Court  cannot  affect  her  right  Who  is  the  four  thousand 
dollars  to  be  paid  by?  J.  H.  Bobinson,  who  received  it; 
and  he  is  not  belpre  ^e  Court.  Thus,  the  p^tii^  are  not  bef  or0 
the  Court,  ezcept  to  pass  upon  the  note  and  mortgage  as  to  the 
defendants. 

George  Ga4w.^MLer,  for  Bespqndait* 

It  so  happens  that  the  mortgage  is  void,  and,  oonsequently, 
incapable  of  enforcement,  and^  ^erefor^  (equity  refusing  to 
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interfere,)  the  deed  being  good,  and  the  mortgage  bad,  the 
vendee  gets  the  property  without  consideration,  as  fully  so  as 
if  she  had  given  therefor  forged  securities  or  counterfeit  bank 
notes. 

Circumstances  like  these,  however,  call  into  play  one  great 
head  of  equity  jurisdiction  called  '^  Rescission  and  Cancella- 
tion,*' under  which  relief  is  given  in  various  forms. 

Thus,  Adams,  in  his  work  on  Equity,  page  418,  says :  "  In 
accordance  with  such  a  doctrine,  a  contract  may  be  set  aside, 
if  made  for  a  consideration  which  was  really  'non  existent'"' 
(Hitchctfch  V.  Oiddings,  4  Price,  55.)  Again,  page  416 :  "  The 
decree  in  such  a  case  will  be  that  the  conveyance  shall  be  set 
aside  as  an  absolute  sale,  but  shall  stand  as  security  for  the 
principal  and  interest  of  the  money  advanced.''  (1  Atkins^ 
801.) 

In  Hilliard  on  Vendors,  page  16,  it  is  said:  "That  a  decree 
was  proper  ordering  a  partition  among  the  heirs  of  C,  and 
directing  that  B.  should  account  for  the  rents  and  profits,  be 
paid  for  the  laating  improvements  made  by  him,  and  refunded 
the  purchase  money  paid  by  him  since  the  death  of  C,  with 
interest,  and  that  A.  should  convey  to  the  heirs  according  to 
their  respective  interests."     (Lynn  v.  Lynn,  6  Gilman,  602.) 

Hilliard  on  Vendors,  page  802:  *' With  regard  to  the  respec- 
tive rights  of  the  parties  after  a  sale  has  been  rescinded,  if  the 
vendee  has  had  the  possession,  he  must  account  for  the  profits 
exceeding  the  improvements ;  he  has  a  lien  on  the  land  for  his 
purchase  money  and  interest,  and  the  value  of  the  improve- 
ments, and  is  liable  for  rents,  etc."     (1  A.  K.  Marshall,  434.) 

Thus  it  will  be  seen  that  the  authorities  support  and  com- 
mend equitable  decrees  which  protect  all  outstanding  equi- 
ties. 

The  deed  and  the  mortgage  back  are  considered  simulta- 
neous acts,  or  parts  of  the  same  transaction.  (Lassen  v.  Vance, 
8  Cal.  271 ;  Hilliard  on  Vendors,  p.  27 ;  Stow  v.  Tiffi,  15  John- 
son, 462 ;  Eolhtooh  v.  Finney,  4  Mass.  669.) 

In  Yan  Home  V.  Crain,  1  Paige,  464,  it  was  said :  "  Sepa- 
rate instruments,  executed  at  the  same  time,  and  relating  to  the 
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same  subject  matter,  may  be  eonstrued  together,  and  taken  as 
one  instrument." 

In  Lynde  v.  Budd,  8  Paige,  192,  Ohancellor  Walworth  ob- 
served :  ^^  In  this  case  the  deed  and  mortgage,  being  given  at  the 
same  time,  are  to  be  eonstrued  t()gether  as  forming  only  one  in- 
strument or  eontract;  the  infant  cannot  avoid  one  part  and 
a£Srm  the  other." 

It  is  not  an  objection  to  this  relief  that  Mrs.  Vail  is  not  a 
parfy  to  the  suit,  for  upon  tihe  conveyance  to  her  (which  was 
during  coverture)  by  force  of  the  statute  o(inceming  "Hus- 
band and  Wif  e,''  it  became  common  ppop^rty,  and  as  such  came 
under  tiie  sole  control  of  the  husband.  (See  sections  2  and  9 
of  Act ;  Wood*s  Digest,  487-8. ) 

And  the  husb^d  alone  was  the  necessaiy  party  to  the  suit 
concerning  this  property.    {Pixley  r.  Huggins,  15  OaL  127.) 

Camden  is  subrogated  to  all  Ae  rights  of  Robinson. 

In  Johnson  v.  Dophins  et  dl.,  3  Cal.  391,  it  is  said,  that  the 
purchaser  of  a  mortgage  is  subrogaited  to  the  rights  of  the  mort- 
gage©- ^ 

And  in  Swift  v.  Kraemer,  13  Gal.  526,  Mr.  Justice  Baldwin 
said:  '^ These  last  mortgagees  would  be  in  equity  assignees  of 
the  debts  th^  paid,  and  be  subrogated  to  the  rights  of  their 
assignors,  for  in  equity  the  substance  of  the  transaction  would 
be  an  assigimient  of  the  old  mortgages  in  consideration  of  the 
money  advanced."  (Burrell  v.  Sckie,  9  Cal.  106 ;  Robinson  v. 
LeavUt,  7  New  K  78 ;  4  Johnson's  Chancery,  870.) 

In  Hifnmelman  v.  Schftddt,  23  Cal.  117,  this  Court  says: 
"  A  Court  of  equity,  under  such  circumstances,  even  if  it  came 
within  the  provisions  of  the  Act,  would  treat  it,  to  the  extent 
of  the  old  mortgage  included  in  it»  as  a  substitute  for  the  for- 
mer mortgage,  and,  to  that  extent,  a  valid  incumbrance  upon 
the  property.'^    {DUlon  v.  Byrne,  6  Oil.  455.) 

1st  Hilliard  on  Mortgages,  p.  493 :  ^^  Thus,  it  is  held  in  gen- 
eral,- that  when  a  mortgagee  makes  a  deed  of  assignment  upon 
the  back  of  the  mortgage  deed,  or  by  a  separate  instrument 
referring  to  it,  the  assignee  is  put  in  the  place  of  the  mort< 
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gagee  to  all  intents  and  purpos^.  unle^ia  a  different  intention 
is  apparent  from  the  contract." 

In  pierce  v.  Bohinson,  18  QaL  116;  Mr.  Jaaticft  Field  applied 
the  doctrine  of  '^  Equitable  ^signniwts/'  whieb  seemp  to  be 
usually  applied  from  the  i^vpun^taiices  of  a  ease,  rath^  than 
from  the  express  agreements  oi  the  parties.  A  notable  instance 
of  the  kind  is  the  case  of  Dana  v.  San  FranciscQ,  19  Oal.  486. 

In  this  case,  it  is  evident  that  when  Bobinson  parted  with 
his  mortgage  to  plaintiff  he  wholly  divested  hiipself  of  all  in- 
teorest  in  the  property,  and  that  whatever  th^  sort  of  the  security 
lie  hdd  against  the  ppperty  became  vested  1^  the  plaintiff, 
upon  die  transfer  of  the  ndte  and  moiftgage^  while  the  pQSr 
session  of  the  same  by  plaintiff  put  hixn,  quoad  the  property 
in  dispute,  hi  Bobinson^s  shoes.  Bobinfipiv  by  th^  sale,  e^uld 
no  longer,  receive  money  froim  th^  mortgage^  I^eitber  could 
the  mortgagor  make  valid  payments  to  him,  nor  eould  Bobin^on 
austain  any  suit  in  regard  to  the  property.  He  ^uld  not  sue 
on  the  mortgage^  for  it  no  longer  was  his  property.  Neither 
^ould  he  sue  for  a  rescission  of  the  contract^  after  disposing  of 
the  notes  and  mortgage. 

By  the  Oourt,  SAwrXB,  J. 

This  case  was  decided  at  die  April  terfii»  1863— (23  Cal. 
638.)  It  was  then  held  —  all  the  Justices  eonourring — that 
the  mortgage  sought  to  be  foreclosed  WfiS,  ix^op^rftivQ  and 
could  not  be  enforced.  Subsequently  tb^  »9m^  tTustice^  or- 
dered a  re-ai^gument,  not,  as  we  understand  it,  on  ac^unt 
of  any  doubt  as  to  the  aeupdnesa  of  the  previous  decision, 
but  with  a  view,  owing  to  tlie  hardship  of  the  caqe,  of  ascer- 
taining if  any  modification  of  the  judgBl^^t  ^uld  be  n^fide  by 
which  the  plaintiff  might  have  ^  remedy  in  this  action.  We 
infer  this  to  be  the  case  from  the  fa«t  that  the  cpun^l  were 
directed  by  the  Court  to  oonfina  tbmr  att^nU^ni  lyRW  the 
re-argument  to  tiie  sin^e  point  aa  to/^wheliher  the  pirinciples 
of  equity  would  not  wantaiub  fliis  Qowi  m  d^filfijv^  t^^  (the 
mortgage  being  invalid)  the  oonsideratioii  of  the  deed  of  Octo- 
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ber,  l8t,  1860,  failed,  and  in  cotisfequenee  thereof  pldittift  fa 
fentitled  to  a  resciisioii  of  the  contract  in  the  ffertli  bf  a  fe*li<!i* 
tional  decree  restoring  the  parties  to  their  original  condition.*' 
And  the  arguments  of  counsel  have  beeli  mainly  directed  to  that 
question. 

Upon  a  review  of  the  case,  we  are  satisfied  with  the  fortner 
decision  upon  the  point  that  the  mortgage  in  question  is  in- 
operative and  void;  and  the  <mty  qtaeetioii  left  for  onf  eon^ 
fiideration  is  the  one  discussed  on  the  re-argument  with  refers 
ence  to  the  judgment  to  be  entered  in  the  c^se.  Possibly  a 
Court  of  equity,  in  a  proceeding  in  the  nature  of  that  suggfe&ted, 
or  some  other,  would  hav0  been  coitipetent  to  afford  a  remedy 
to  Bobinson,  or  a  party  stioceediii^  to  his  rights  in  the  pr^m^^ 
ises.  But,  however  that  may  be,  this  is  not  the  prope*  pro^- 
ceeding.  The  present  action  is  the  ordinary  one  f(Jr  the  fore- 
closure of  a  mortgage.  It  proceeds  entirely  upon  the  theoiy 
that  there  is  a  debt  due  secured  by  a  valid  mortgage ;  that  the 
plaintiff  id  entitled  to  have  tiie  mortgaged  premises  sold  undet 
a  decree  of  foredosrure  to  satisfy  the  debt,  and  to  a  judgmeiit 

,  against  the  maker  of  thef  notes  for  an jr  balance  that  tnay  remain 
unsatisfied.  Such  id  the  cause  of  action  alleged,  and  suchth^ 
judgment  prayed  for.  Bttt  a  ctttnplaiht  t70uld  have  to  bft 
framed  upon  an  entirely  different  thec>i*y  to  reach  the  <iade  dis^ 
closed  by  this  record:  Neither  of  the  parties  to  the  original 
transaction  is  before  the  Court.  Th^  ^Mintiff  is  b^rel  simply 
as  the  assignee  of  the  notes  and  mortgage  in  question.  His 
mortgage  proves  to  b#  void;  and  being  void,  he  has  acquired 
no  interest  whatever  in  the  land.  He  acquired  such  rights 
only  as  the  notei  and  mortgage,  as  silch^  ekrrjr  ifnlh  ihem  by 
the  ordinary  assignments  of  sucli  instruments.  He  has  not, 
either  in  law  or  equity,  succeeded  to  all  the  rights  held  by 
Eobinson  by  virtue  of  his  baving  been  the  owner  of  the  prein- 

^  ises  in,  question^  and  of  bis  having  eonveyed  them  without 
obtaining  thel  stipulate  feWlsidetatiori. 

Admitting  that  Robinson,  either  on  tbe  ground  of  fraud,  or 
want  of  oonsideratiom^  or  otherwise^  might  have  obtain^  a 
conditional  decree  of  the  Ooitrt  for  a  paynfent  of  the  balance 
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of  the  price,  or  in  default  thereof,  for  a  reecission.of  the  oontraot 
of  sale  and  a  reoonveyanoe  of  the  premises  upon  sach  temiB 
as  the  Court  might  adjudge  to  be  just,  still  such  right  of  action 
was  not  expressly  assigned  to  plaintiff,  and  it  did  not  pass  by 
the  mere  indorsement  of  the  notes  and  assignmeni*  of  the  mort- 
gage in  question. 

Upon  the  case  disclosed  by  the  record,  we  cannot  perceive 
that  the  plaintiff  has  any  remedy  at  all  against  these  defend- 
ants. His  remedy  —  if  he  has  any  —  is  against  Robinson.  He 
asked  in  his  prayer  the  only  relief  that  was  competent  for  the 
Court  to  grant  on  the  case  stated  in  his  complaint  He  could 
not  amend  without  substituting  an  entirely  new  and  different 
cause  of  action,  and  one  which,  it  is  quite  evident,  he  is  not 
in  a  position  to  maintain. 

In  any  proceedings  to  set  aside  the  conveyance,  it  would,  of 
pourse,  be  necessary  that  all  persons  interested  should  be  made 
parties  to  the  suit,  as  a  decree  granting  such  relief  could  only 
be  made  upon  the  condition  of  a  repayment  of  such  portion 
of  ihe  purchase  money  as  has  already  been  paid. 

This  is  apparently  a  case  of  great  hardship,  and  we  regret 
iBXceedingly  tiiat  no  mode  oould  be  suggested  by  which  a 
remedy  might  be  afforded  in  this  action.  Under  the  view  we 
have  taken,  a  new  trial  would  evidently  be  useless. 
:  The  judgment  is  therefore  reversed  and  the  Court  below 
directed  to  dismiss  the  complaint 


BENJAMIN  F.  LEET  i;*  CHARLES  L.  WILSON  and  Q 

S.  HSKE. 

Monca  vo  TiTun. — ^When  notlee  was  glTeii  of  s  purty*!  Inteatloo  to 
testify  In  hts  own  bdialt  and  the  notlco  apeclfled  with  tnfflcient  partfcnlarlty 
■onto  points  pertinent  to  the  issues  npon  which  he  would  glvo  evidsnce,  and 
also  stated  generally  that.be  would  testis  to  other  facts  relatlTe  to  the 
Iseues,  and  on  the  trial  a  general  objection  was  Interposed  to  his  giving  any 
testimony  under  the  notice — which  objection  was  oTcrmled,  and  the  record 
4oes  not  set  out  ths  testimony;  hOd,  that  It  wUI  not  he  presumed  that  the 
party  gUTO  testimony  on  any  matters  except  those  particularly  speeiAed  li> 
the  notice,  and  that  the  objection  wae  properly  oTcrruled. 
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Objsction  to  WiTifMS. — Vn^M  nieh  notlee  a  party  ha«  a  right  to  testify 
OB  iQcli  mattera  as  are  spedfled  In  the  notlee,  and  a  general  objection  to  his 
glTlng  teatiiBony  as  a  witness  Is  not  wall  taken. 

Acnoic  pon  Wobk  amd  Labob. —  In  an  actloa  to  reooTor  the  ralne  of  ser- 
rlees,  and  work  and  labor  performed  onder  a  contract,  the  plaintiff  has  the 
right  to  proYS  the  Talue  of  the  eenrlees  of  an  assistant  employed  by  him, 
and  who  performed  the  same  woifc  plaintiff  contracted  to  do,  unless  It 
appears  by  the  nature  or  terma  of  the  employment  that  the  ssrrlees  of  a 
particular  person  were  eontracted  for,  and  that  no  other  person  eonld,  under 
the  contract,  fill  the  place  of  the  employ^ 

0BJBCTXON  TO  Btidbmcb.— -A  general  objection  that  OTldence  Is  Inadmissible 
should  be  disregarded;  as  It  amounts  to  no  more  than  that  the  oTldcnce  Is 
lllogal.    The  groonda  of  an  objection  should  be  specified  and  fully  pointed  out 

Apfbal  from  the  Distriot  Oourt,  Sixth  Judicial  District, 
Sacramento  Coimty. 

The  complaint  averred  that  defendants  were  indebted  to 
plaintiff  in  the  sum  of  seven  thousand  six  hundred  and  twelve 
dollars  and  sixty-five  cents,  for  work,  labor,  care>  and  services 
done,  performed,  and  itendered  by  i^aintiff,  in  and  about  the 
business  of  defendants,  from  the  1st  day  of  October,  1859, 
until  the  oommenioement  of  the  suit,  at  the  special  instance 
and  request  of  defendants. 

The  answer  denied  the  allegations  of  the  complaint 

The  suit  was  commenced  April  80th,  1661. 

The  principal  items  of  labor  and  services  which  plaintiff 
proved  on  the  trial,  were  for  laying  the  railroad  track  of  the 
California  Ontral  Bailroad. 

On  the  trial,  plaintiff  offered  Montague  as  a  witness  to 
prove  that  he  was  employed  by  plaintiff  as  an  assistant  engi- 
neer, from  January  1st,  1860,  to  May  16th,  1860,  at  one  hun- 
dred dollars  per  month,  and  his  expenses. 

The  referee  allowed  this  demand,  not  as  so  mudh  money 
paid  to  Montague,  but  aa  so  much  labor  rendered  by  plaintiff, 
through  his  agmt,  Montague. 

Plaintiff  recovered  judgment  in  the  Court  below,  and 
defendants  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Oearge  Cadwalader^  lor  Appellants. 

Hie  notice  was  defeetive.    (Bradhjf  r.  Keni,  99  Cal.  169.) 
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John  0.  Hyer,  for  Respondent. 
By  the  Court,  Rhodxs^  J. 

On  the  trial  of  this  cause  before  the  referee,  the  plain tiflF 
was  examined  as  a  witness. in  his  own  behalf.  The  defeodant 
objected  to  his  testifying  on  the  ground  that  th^  notice  was 
"  vague  and  uncertain,"  that  it  did  not  "  inform  the  defendT 
ants  what  facts  or  chaises,  claims,  or  indebtedness,  the  said 
witness  is  called  to  support,"  and  waft  not  in  conformity  to 
the  statute  of  1861.  The  objection  was  not  taken  to  his  tes- 
tifying to  any  particulftr  point,  but  was  directed  generally  to 
his  being  permitted  to  give  any  testimony  under  the  notice. 

The  reoord  does  nbt  purport  to  set  oiit  any  of  his  testimony, 
but  states  that  the  **  referdeJ  oviertTiled  the  said  objections,  and 
permitted  the  plaintitf  to  give  material  testimony  in  his  own 
behalf."  The  aoiftplaint  is  simply  thri  ebmmoil  count  for 
work  and  lab6r^  but  on  the  demand  of  the  defendants  the 
plaintiff  furnished  k  bill  of  particulars,  setting  forth  the  work 
performed  by  him  on  the  railroad  of  the  defendants,  i^  laying 
the  tracl^ :  building  atid  repairing  the  bridges,  culverts,  and 
cattle  guards;  in  acting  ai9  the  engineer,  kind  repairing  the 
grade;  alcb  the  value  of  such  labor.  Portions  of  the  services 
mentioned  in  the  notice,  in  respect  to  which  th6  plaintiff'd 
testimony  was  to  be  taken,  are  Evidently  ik^  same  AS  those 
set  forth  in  his  bill  of  pairticUkrs,  although  set  ^oitb  In  a  dif- 
ferent fotm. 

The  notice  is  no^  ii  jjairecise  in  all  rei^dbts  t»  it  might  be, 
but  it  describes  the  services  as  having  beeh  performed  for  the 
defendants  in  the  construction  of  the  railroad  mentioned  in 
the  bin,  of  particulars.  It  h  ttot  nec^ssiary  to  stite  in  the 
notice  that  the  party  oflFering  himself  as  a  witness  will  give 
all  the  twtiinotiy  that  may  be  required  to  entitle  him  to 
recover  upon  the  whole  case,  or  upon  any  given  point  in  the 
case,  or  that  he  will  btate  all  the  fflcts  in  relation  to  toy  cer- 
tain point.  He  may  offer  to  prove  by  his  testimony  either 
the  time,  the  place,  the  ciharacter,  o^  the  value  of  the  3>er- 
formanoe  >f  anv  work,  and  rely  upon  other  testimony  to  prove 
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the  other  facts  necessary  to  he  proTcn  in  order  to  charge  the 
opposite  party. 

The  plaintiff  offered  his  own  testimony  to  prove  the  laying 
of  the  first  six  miles  of  the  track,  the  manner  of  doing  the 
work,  the  time  employed  therein,  and  the  value  of  his  services 
in  performing  the  work ;  also  his  personal  services  in  locating 
the  line  of  the  railroad,  and  the  character,  extent,  and  value 
of  the  services;  also  other  facts  connected  with  items  stated 
in  his  bill  of  particulars.  It  was  proper  for  him  to  give  his 
testimony  in  relation  to  the  facts  above  mentioned,  and  as  the 
statement  neither  sets  forth  the  testimony  of  the  plaintiff  nor 
the  points  aboiftt  which  he  testified,  it  will  not  be  presumed 
that  he  testified  as  to  any  facts  not  properly  stated  in  tlie  notice. 

The  objection  to  the  testimony  of  Montague  was  not  well 
taken.  It  was  Competent  evidence  for  the  plaintiff,  under  his 
item  for  services  as  engineer,  for  under  that  charge  he  was 
entitled  to  prove  and  recover  for  services,  whether  performed 
by  himsel:^,  or  an  assistant,  or  both.  Unless  it  appears  by  the 
nature  or  terms  of  the  employment  that  the  services  of  a  par- 
ticular person  were  contracted  for,  and  no  other  person  oould 
under  the  agreement  fill  the  place  of  the  employe,  he  may, 
under  the  allegsltion  of  serviccfii  performed  by  him,  prove  that 
they  were  performed  by  another  person  under  himu 

The  referee  has  not  allowed  the  plaintiff  for  his  services 
and  those  df  his  assistant  dt  the  same  time,  but  has  allowed 
him  for  the  services  of  only  one  person  during  the  time  that 
either  Ue  or  his  assistant  was  employed  as  an  etigineer. 

The  plaintiff's  bill  of  particulars  contains  the  following 
item :  '*  I  was  coihpelled,  in  prosecuting  said  work,  to  employ 
from  time  to  tiiUe  a  blacksmith ;  his  time  cannot  be  given,  as 
his  services  were  ^ildered  as  demanded;  he  was  paid  by  me 
$76.37.'*  This  item,  though  not  expressed  wijth  technical 
accuracy,  is  iot  the  value  of  the  Services  of  the  blacksmith 
while  employed  under  the  plaintiff,  during  the  progress  of  his 
work  for  the  defendants,  and  is  not  an  item  for  money  paid 
by  th4  plaintiff  for  the  use  of  the  defendants,  for  the  black- 
smith is  not  alleged  to  htfve  been  in  the  ^mploynient  of  the 
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(lefendantSy  nor  is  it  stated  tliat  the  defendants  were  indebted 
to  him,  but  he  is  directly  alleged  to  have  been  employed  by 
the  plaintiff. 

The  evidence  offered  in  support  of  the  item  is  not  set  out 
in  the  statement,  and  the  only  reference  thereto  is  as  follow^ 
'^  On  the  trial  of  the  cause  the  plaintiff  offered  and  proved  by 
a  witness  that  he  paid  and  disbursed  for  defendants  the  sum 
of  $75.37  to  a  blacksmith."  The  defendants  objected  to  this 
evidence,  on  the  grounds  "that  the  c<»nplaint  of  the  plaintiff 
set  forth  no  such  charge,  and  that  the  evidence  was  inadmissi- 
ble ; "  but  the  referee  overruled  the  objection,  and  allowed  the 
sum  to  the  plaintiff,  and  in  his  report  says: 

''In  addition  to  this,  Leet  claims  a  blacksmith's  bill  for 
seventy-five  dollars  and  thirty-seven  cents,  paid  for  defendants. 
No  doubt  he  paid  for  some  blacksmithing,  but  from  the  loose 
manner  of  keeping  the  accounts,  and  the  unsatisfactory  diar- 
acter  of  the  proof,  I  am  in  doubt  about  the  amount  With 
some  hesitancy  I  allow  the  charge,  and  add  it  to  the  amount 
of  extra  work.'' 

Although  the  language  of  the  report  and  the  statement  in 
respect  to  this  item  is  veiy  loose,  there  can  be  no  doubt  that 
the  testimony  of  the  witness  was  offered  to  prove  the  servioes 
of  the  blacksmith,  and  their  value,  as  mentioned  in  the  item 
of  the  bill  under  consideration,  and  not  to  prove  that  the 
plaintiff  had  paid  money  for  the  use  of  the  defendants.  The 
objection,  therefore,  to  the  evidence,  on  the  ground  "  that  the 
complaint  of  plaintiff  set  forth  no  such  charge,*'  was  not  well 
taken. 

The  further  objection  of  the  defendants,  ^'that  the  evidence 
was  inadmissible,"  was  properly  disregarded  by  the  referee 
and  the  Court  below.  It  amounted  to  no  more  than  the 
assertion  that  the  evidence  was  illegal.  If  admitted  without 
objection,  it  would  tend  to  prove  the  value  of  the  services  of 
the  blacksmith ;  but  if  the  defendants  wished  to  exclude  such 
evidence,  and  force  the  plaintiff  to  prove  the  value  of  the  ser- 
vices by  calling  witnesses  who  could  testify  to  the  real  value 
of  the  services  from  their  knowledge  of  their  nature  and 
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extent,  tlie  grounds  of  the  objection  Bhonld  have  been  speci- 
fied and  fully  pointed  out     (Dreux  v.  Domec,  18  Cal.  89 ;  Mwr- 
tin  V.  Trovers,  12  CaL  243,  and  cases  therein  cited.) 
Judgment  affirmed. 


P.  CUNNINGHAM  v.  T.  H.  HAWKINS. 

ImiXATiOH  09  Lmr  o»  Mostoaq&^-VIm  rlglit  to  enforce  the  llflB  of  a 
mortgago  gtvoa  to  aoeoro  a  debt  Is  iMirred  bj  the  Statute  of  Limltatloiifl 
at  tke  end  of  foar  years  from  tlie  time  the  right  of  actton  accmee  on  the  debt 

9MaxB8i02f  or  HoBTQAOn  D018  NOT  BxTiND  LiBN. —  The  entry  of  the  mort- 
gagee into  the  possession  of  the  mortgaged  premises  cannot,  as  between  him 
aad  tiis  BMNtgagor,  extend  the  time  allowed  by  the  statute  for  the  enforce- 
SMnt  of  tha  mortgage. 

bMiTATioif  OF  ACTION  TO  RHonM  MoBTOAOB. — ^Tho  right  Of  the  mortgagoi 
to  aMantaln  an  action  to  redeem  the  property  from  the  lien  of  the  mortgage 
Is  barred  by  the  Statute  of  Limitations  at  the  end  of  four  years  from  the 
tiBM  the  right  of  action  accrues  on  the  debt 

MaTum  OF  Limitations  —  Mobtgaoob  —  Mobtoaobi. — ^The  right  of  the 
■ortgages  to  maintain  an  action  on  the  debt,  and  enfdroe  the  Uen  of  a 
mortgage  glren  to  secure  it,  and  the  right  of  the  mortgagor  to  maintain  an 
action  for  the  redemption  of  the  property  from  the  lien  of  the  mortgage,  are 
reciprocal,  and  when  one  la  barred  by  the  Statute  of  Limitations,  the  other 
Is  also. 

ibenov  to  BaDanc  —  Rbtitai.  of  wbbn  Babbbd. —  When  the  right  to  main- 
toln  an  action  for  the  redemption  of  the  mortgaged  property  from  the  lien 
of  the  mortgage  is  barred  by  the  Statoto  of  Limitations,  it  cannot  bs  tSTlTsd 
ly  an  offer  of  the  mortgagor  to  pay  the  debt 

Affsat  from  the  District  Court,  Seventeenth  Judicial  Dis- 
trict, Sierra  County. 

The  facts  ate  stated  in  the  opinion  of  the  Court 
Williams  A  Johnson,  for  Appellant 

If  Hawkins  took  possession  as  mortgagee  under  Bartlett,  he 
eould  never,  by  lapse  of  time,  acquire  such  title  as  would  defeat 
the  plaintiflPs  right  to  recover  in  this  action.  Tij  adverse  posses- 
sion he  might ;  but  there  can  be  no  adverse  possession  whilst  he 
holds  as  mortgagee. 

HE,  from  mutual  confidence  of  the  parties,  no  written  defea- 
sance is  given,  any  attempt  <vi  the  part  of  the  grantee  or  mort^ 
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gagee  to  defeat  a  redemption  bytlie  niortgagbr,  will  be  a  fraud. 
(Brown  v.  Dewey,  1  Sandf.  66.;  Coke  on  Lit  266.) 

Hawkins  is  yet  our  mortgagee,  and  if  ther6  is  any  want  of 
mutuality  of  interest  between  the  parties  iiist  will  not  affect 
our  side  of  the  case,  we  may  not  now  be  liable  m  personam; 
but  that  circumstance  could  not  defeat  our  title.  (1  Washb. 
on  Real  Property,  479-482-  and  cases  cited.) 

If  the  note  and  mortgage  are  discharged  by  the  statute, 
from  the  day  of  disohargt,  unless  notice  of  a  contrary  intui- 
tion was  given,  the  mortgagee  would  hold  iti  trust  for  Bartlett, 
the  mortgagor.    (2  Bouv.  190,  and  cases  there  cited.) 

We  maintain  that  a  mortgage,  simply  as  such,  could  not 
defeat  an  action  of  this  kind  by  eveh  fifty  years  possession. 
In  some  of  the  States  of  the  Union,  where  the  mortgagee  is 
held  to  have  an  interest  in  the  realty  mortgaged,  a  different 
rule  undoubtedly  would  prevaiL  But  in  England,  in  New 
York,  in  this  State,  and  some  others,  mortgages  simply  give  a 
right  of  action^  as  well  against  the  property  mortgaged  as  the 
person,  and  are  a  secutity  for  thfe  debt  only. 

The  modem  decisions  in  England  and  New  York  are  uni- 
form on  the  point  that  a  mortgagee  in  possession  is  simply  a 
trustee  for  the  mortgagor;  and  having  no  right  in  himself, 
being  a  trustee  only,  any  attempt  by  him  to  acquire  a  right,  as 
against  the  mortgagor,  should  be  held  a  fraud.  (Edwards  v 
Farmers'  Fire  Inswrance  and  Loan  Co.,  21  Wend.  488-9.) 

tf  this  had  beeik  an  action  in  ejdefm^ift,  tfaei^  can  bA  no 
question  but  that  the  judgment  of  nonsuit  would  bd  onot ;  for  we 
would  be  saved  by  the  ninth  section  of  the  Statute  of  Limita- 
tions, and  it  would  devolve,  Ab  bef ot^  s€6n,  liptin  die  defdndait  to 
prove  adverse  possession.  We  contend  that  the  case  at  bar  is 
governed  by  the  same  rule.  (Tiffany  &  Biullard's  Trusts  and 
Trustees,  page  718^  and  cases  eited.) 

We  admit  that  the  Statute  of  Limitations  runs  against  a 
note  on  demand  from  its  date  in  a  eiuae  of  this  kind^  and  that 
the  mortgage  expires  With  the*  note.  -  But  it  never  was  our 
duty  in  making  out  our  case  to  show  that  we  were  yet  liable 
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in  ^jr  81:^1):^  qn  the  npte  and  piprtg^ge;  that  i?  defendant'?}  part 
of  the  case,  we  agreeing,  if  anythiifg  is  found  due,  to  pay  it 

Piat  Hawkins  entered  as  trustee  for  Bartbtt,  we  ci^e  2 
Johns,  Ch.  R.  33,  and  c^?^  thiere  cited.  Also,  8lee  v.  Man- 
hattan Ci>,^  Ist  Paige,  53, 

Whether  we  have  a  right  to  claim  that  the  mortgage  is  a 
lien  om  the  cls^m  caA  have  nothing  to  do  with  the  question: 
Did  the  Court  eyr  }n  granting  the  nonsuit  ?  Had  wo  brought 
ejectment,  and  not  offered  equity,  it  is  not  contended  that, 
under  the  proofs,  the  nonsuit  would  have  been  proper. 

Lord  V.  j|form,.18  OaL  486,  clearly  establishes  the  doctrine: 
That  after  four  year^,  «i^  interest  the  mortgagee  had  by  vir- 
tue of  hi§  mortgage  ia  ej^juguisbei  '3^  the  mortgagee  refuses 
to  receive  equity,  that  is  no  reason  why  it  should  be  rrfused  to 
the  morti^gpr. 

Van^lief  £  Haymonds  for  Be^)ondent8, 

The  Bfatut^.pf  this  State  and  th(^  statutes  of  Iffew  York 
apply  equally  to  equitable  as  well  as  to  legal  causes  of  action. 

In  Lord  v.  Morris,  18  Cal.  486,  it  is  held  that  the  Statute  of 
Limitations  of  this  State  applies  equally  to  actions  at  law  and 
to  suits  in  equity;  that  it  is  directed  to  the  subject  matter, 
and  not  to  the  fprn^  of  aption  or  the  form  in  which  it  is  prose- 
cuted, and  covers  aU  cases  where  equitable  relief  may  be 

sought  _. 

In  McCaHhy  v.  White,  21  CaL  496,  and  in  Grattanj.  Wtgr- 
gins,  28  CaL  X6,  the  doctrine  of  Lord  v.  Morris  on  this  point 
is  affinned,  and  these  authorities  are  conclusive  as  to  the 
applicability  of  the  ^rtatute. 

Our  positiqn  is,  that  plai^ptifPs  cause  of  action  accrued  on 
the  13th  day  of  May,  1856,  the  day  of  the  conveyance  from 
Bartlctt  to  K«wkt  &  Ca  ,,...« 

This  suit  IB  broT^ght  tp  enforce  ^hat  ?  Clearly,  the  plaintiff's 
right  to  redeem;  and  that  righ|i  was  full,  perfect,  and  com- 
plete on  the  day  the  mortgage  debt  became  due,  viz.:  May 
18th,  1866,  and  not,  as  contended  for  by  appellants,  on  tho 
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Ist  day  of  September,  1861,  the  day  on  which  the  plaintifi 
tendered  to  defendants  the  redemption  money. 

Plaintiff  oould  have  maintained  his  action  to  redeem  with- 
out alleging  in  his  bill  or  proving  on  the  trial  a  tender  of  the 
redemption  money.  This  is  decided  in  the  case  of  Dauben- 
speck  et  dL  v.  Plait,  22  Cal.  380. 

In  the  case  of  Grattan  v.  Wiggins  et  dl.,  it  is  said :  That  the 
right  to  foreclose  and  the  right  to  redeem  are  reciprocal  and 
commensurable,  and  if  one  cannot  be  enforced,  that  is  regarded 
as  sufficient  to  preclude  a  claim  for  the  other;  thus,  if  the  right 
to  foreclose  is  barred  by  the  lapse  of  time,  the  right  to  redeem 
is  equally  barred.  We  therefore  hold  that  the  right  to  redeeiu 
asserted  by  the  plaintiff  in  this  cause  was  barred  by  the  Stat- 
ute of  Limitations. 

In  the  case  at  bar,  the  debt  secured  by  the  mortgage  was 
due  upon  demand,  and  was  given  on  the  day  the  convey- 
ance from  Bartlett  to  Raskt  &  Co.  was  made — May  18,  1856. 
The  statute  ran  against  it  from  the  time  it  was  given.  (How- 
land  et  at  v.  Edmunds  et  dl.,  24  N.  Y.  807  i  W^hmtan  v,  N.  Y. 
Ins.  Co.  13  Wendell,  267.) 

By  the  Court,  Ctjbbby,  J. 

The  complaint  in  this  case  is  in  equity,  to  redeem  certain 
property  in  Sierra  County  from  the  lien  of  a  mortgage  exe- 
cuted on  the.  13th  day  of  May,  1856,  by  one  James  H.  Bart- 
lett, to  the  firm  of  Raskt  &  Co.,  of  which  the  defendant  was 
a  member,  to  secure  the  payment  of  a  debt  then  due  said  firm 
from  said  Bartlett,  and  also  for  an  account  of  the  issues  and 
profits  of  the  premises  received  by  the  defendant  during  the 
time  he  had  the  possession  of  the  premises,  which  was  from 
the  date  of  the  mortgage. 

The  instrument  denominated  a  mortgage  purports  to  be  a 
conveyance  from  Bartlett  to  Raskt  &  Co.  of  one  fourth  of  cer- 
tain mining  ground  described  therein.  Nothing  appears  upon 
the  face  of  this  instrument  to  indicate  its  character  as  a  mort- 
gage, except  that  the  consideration  expressed  is  a  certain  sum 
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of  money,  ''with  interest  from  date  till  paid'*  But  the  plain- 
tiff alleges  in  his  complaint  that  it  was  intended  and  under- 
stood by  the  parties  thereto  as  a  mortgage  to  secure  the  pay- 
ment cdF  the  sum  mentioned  in  it  as  the  consideration,  with 
interest,  and  that  the  mortgagees  entered  into  the  possession  of 
the  property  under  the  mortgage  to  hold  the  same  in  trust  for 
the  mortgagor. 

It  is  alleged  by  the  complaint  that  at  the  time  of  commenc- 
ing the  suit,  and  for  some  time  before  then^  the  defendant 
claimed  to  be  the  owner  and  holder  of  the  mortgage  and  the 
debt  thereby  secured,  and  during  all  that  time  had  possession 
of  the  premises  by  virtue  of  the  mortgage;  and  that  on  the 
1st  day  of  August,  1861,  Bartlett  conveyed  all  his  right,  title, 
and  interest  in  said  property  to  the  plaintiff,  who  afterward, 
in  the  same  month,  eichibited  his  deed  of  conveyance  to  the 
defendant,  and  offered,  for  the  purpose  of  redeeming  the  prop- 
erty from  the  lien  of  the  mortgage,  to  pay  the  amount  due 
thereon — but  that  defendant  refused  to  accept  payment,  and 
thatihe  same  offer  had  since  then  been  often  repeated,  and  had 
been  met  by  a  like  refusal  by  the  defendant.  That  at  the  com- 
mencement of  the  action  the  defendant  was  in  possession  of 
and  holding  the  premises  adversely  to  the  plaintiff,  and  was 
taking  gold  therefrom.  The  complaint  concludes  with  a 
prayer  for  an  accounting  and  redemption  of  the  premises  and 
for  general  relief. 

The  defendant,  by  his  answer,  alleges  that  he  had  been  in 
the  possession  of  the  pren^ises  ever  since  the  date  of  said 
instrmnent,  as  the  owner  thereof,  and  that  for  more  than  five 
years  he  had  been  working  and  improving  said  mining  ground, 
and  had  expended  in  such  work  and  improvements,  during 
that  time,  the  sum  of  seven  thousand  dollars,  and  that  he  had 
never  as  yet  received  anything  whatever  of  value  from  said 
premises.  The  material  allegations  of  the  complaint,  except  the 
possession  and  adverse  holding  of  the  premises  by  the  defend- 
ant, are  denied  by  the  answer.  And,  as  an  affirmative  defense, 
the  defendant  pleads  that  neither  the  plaintiff  nor  his  grantor 
was  seized  or  possessed  of  the  premises  within  five  years  next 
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biefore  the  comme^cem^pt  of  the  aotion,  and  ^Iso  that  thq 
plaintiff's  alleged  cause  and  causes  of  action  did  not  accrue 
wit!iin  four  years  next  before  the  commencement  of  the  suit; 
and  he  therefore  averred  that  all  the  causes  of  action  alleged 
in  the  complaint  were  barred  by  the  statute  limiting  and  defin- 
ing the  time  of  commencing  civil  actions* 

There  was  evidence  produced  on  the  triaf  before  the  Court 
tending  to  prove  the  p^ncipal  averments  of  the  complaint. 

When  the  plaintiff  had  closed  his  case,  the  defendant  moved 
fhe  Court  to  nonsuit  the  plaintiff  and  to  order  the  action  dis- 
missedy  on  the  ground  that  the  complaint  and  proofs  showed 
that  plaintiff's  right  of  aotion  was  barred  by  th^  nineteenth 
section  of  the  statute  before  mentioned.  The  Court  sustained 
the  motion,  dismissed  the  complaint,  and  gave  judgment  in 
defendant's  favor  for  his  costs.  The  plaintiff,  by  his  appeal, 
seeks  a  reversal  of  this  judgment. 

The  questions  to  be  determined  in  this  case  arise  upon  the 
Statute  of  Limitations;  and  in  their  consideration  we  shall 
assume,  without  comment,  that  the  instrument  described  in 
the  complaint  and  denominated  a  biortgage,  was  intende4  as 
Buch  by  the  parties  thereto  at  the  time  of  its  execution.  The 
counsel  for  the  respective  parties  have  so  treated  it  in  argu- 
ment, and  to  have  done  otherwise  would  have  been  a  departure 
from  the  record  in  the  case. 

The  debt,  to  secure  which  the  mortgage  was  executed  and 
delivered,  was  due  at  the  date  of  the  mortgage,  and  a  cause  of 
action  for  its  recovery,  and  for  the  foreclosure  of  the  mortgage, 
accrued  at  that  time  to  the  mortgagees,  and  a  corresponding 
right  to  pay  the  debt  and  redeem  the  property  from  the  lien 
created  upon  it  accrued  at  the  same  time  to  the  mortgagor; 
and  each  of  the  parties  to  said  instrument  had  the  period  of 
four  years  from  its  date  in  which  to  commenoe  an  action  foi 
the  enforcement  of  the  accrued  right.  The  entry  of  the  mort- 
gagees into  the  possession  of  the  premises  could  not,  as  between 
them  and  the  piortgagor,  invest  them  with  any  other  or  greater 
right  than  they  would  have  had  without  such  entry.  The 
mortgage  upon  the  land  was  a  mere  security  for  the  debt  due. 
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and  the  interest  of  thi6  mortgageeB  was  a  mere  chattel  interest. 
(Johnson  v.  Shermaai,  15  CaL  298 ;  CalJems  t.  Calkins,  3  Barb. 
312.) 

When  this  action  Was  commenced,  the  mortgagees'  canse  of 
action  was  barred  by  the  lapse  of  nearly  seven  years  after  the 
debt  became  dne.  The  fact  that  the  debt  was  secured  by 
mortgage  could  not  affect  the  right  of  the  debtor  to  avail  him- 
self of  the  Statute  of  Limitations  as  effectually  as  in  a  case 
where  the  debt  might  not  be  thus  secured.  {Lord  v.  Morris, 
18  OaL  486;  McCarfhy  v.  White,  21  Cal.  495.)  Nor  is  it 
claimed  on  behalf  of  appellant  that  the  statute,  is  not  a  bar 
in  the  one  case  equally  as  in  the  other;  but  it  is  suggested 
that  the  debtor  could  waive  the  protection  of  the  statute,  and 
lliat  in  the  case  under  consideration  the  plaintiff,  by  a  tender 
of  payment  to  the  defendant  of  the  amouiit  due  upon  the  mort- 
gage, gained  the  right  to  compel  the  defendant  to  account  for 
the  issues  and  profits  derived  by  him  from  the  property,  and 
to  deliver  possession  of  the  property  to  the  plaintiff  when  the 
mortgage  debt  should  be  satisfied. 

Upon  fiiBt  impiessiotus  it  would  seem  but  just  to  aeeord  to 
a  debtor^  or  one  having  assumed  the  debt  of  another,  the  priv- 
il^e  of  discharging  his  obligation,  notwithstanding  the  immu- 
nity afforded  him  by  the  Statute  of  Limitations;  and  the  in- 
stances  of  the  refusal  of  a  creditor  to  accept  payment  of  a  debt 
barred  by  the  statute  must  be  exceedingly  rare,  and  perhaps 
eaperience  scarcely  furnishes  an  instance  where  a  debtor  offers 
to  pay  a  demand  against  which  the  statute  h^  run  that  the 
creditor  has  refused  to  receive  the  payment  in  absence  of  a  mo- 
tive of  greater  potency  than  the  value  of  the  amount  tendered 
on  the  one  hand  and  refused  on  the  other. 

It  does  not  necessarily  follow,  that  belbause  a  debt  has  re- 
mained unpaid  until  the  Statute  of  Limitations  has  run  its 
course,  an  action  eould  not  be  maintained  for  its  recovery. 
Whether  it  could  or  not,  depends  upon  the  election  of  the 
debtor,  who  may  insist  upon  the  inmiunity  affoi€ed  him,  by 
pleading  it,  or  by  proving  it  under  a  proper  plei,  Where  neces- 
my.    But  the  debtor  has  the  right  tbavaU  himself  of  this. 
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defense,  and  the  mortgage  creditor  must  have,  on  the  principle 
that  remedies,  as  between  mortgagor  and  mortgagee,  are  mu- 
tual, the  reciprocal  right  of  resisting  a  redemption  when  under 
circumstances  he  may  deem  it  to  his  advantage  to  do  so. 

Mr.  Hilliard,  in  his  work  on  the  Law  of  Mortgages,  says : 
'^  In  general,  the  respective  rights  of  mortgagee  and  mortgagor, 
with  regard  to  the  foreclosure  on  the  one  hand,  and  a  redemption 
on  the  other,  are  treated  as  mutual;  that  is,  the  existence  of 
the  former  is  held  to  involve  that  of  the  latter,  and  vice  versa; 
and  the  fact  that  the  one  cannot  legally  be  enforced  under  the 
circimistances,  is  regarded  as  sufficient  to  preclude  the  claim 
for  the  other/'  (2  Billiard  on  Mort.  1.)  In  Caufman  v.  Sayre, 
2  B.  Mon.  206,  the  Court  say:  **  The  right  to  foreclose  and  the 
right  to  redeem  are  reciprocal  and  commensurable."  And  in 
Koch  V.  Briggs,  14  CaL  262,  the  Court  hold  the  same  doe- 
trine. 

As  already  appears,  the  mortgagor's  right  to  redeem  the 
premises  from  the  lien  of  the  mortgage  existed  immediately 
after  that  instrument  was  executed  and  delivered,  and  his  right 
to  an  action  to  enforce  a  discharge  of  the  incumbrance  was 
complete  at  that  time,  and  so  continued  for  four  years  there- 
after, after  which  it  became  barred  by  the  nineteenth  section 
of  the  Statute  of  Limitations.  This  section  is  mudi  like  the 
fourth  section  of  the  New  York  Statute  of  Limitations  of  suits 
in  equity,  which  is  as  follows :  ^^  Bills  for  relief,  in  case  of  the 
existence  of  a  trust  not  cognizable  by  the  Courts  of  common 
law,  and  in  all  other  cases  not  herein  provided  for,  shall  be 
filed  within  ten  years  after  the  cause  thereof  shall  accrue,  and 
not  after.*' 

In  speaking  of  this  statute,  Mr.  Justice  Mason,  in  Oalkine 
V.  Calkms,  8  Barb.  310,  said:  ^^This  is  a  very  sweeping  stat- 
ute, and  embraces,  to  say  the  least,  all  suits  in  equity  where 
the  cause  of  action  has  accrued  since  the  passage  of  the  statute. 
In  short,  it  extends  over  die  whole  field  of  equitable  juris- 
diction." And  in  reference  to  this  statute^  it  is  said  by 
C6wen  ft  Hill,  in  their  Notes,  (1  Cow.  &  Hill's  Notes  to 
Phillipps'  Et.  641,  ed.  1850,)  that  the  time  of  the  complainant 
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can  be  enlaiged  by  no  considemtions,  except  those  ftpecifi- 
cally  enumerated;  "that  neither  promisee,  acknowledgments, 
nor  the  most  solemn  acts,  can  keep  the  subject  matter  of  the 
biUaKve/' 

From  the  case  presented  by  the  record,  the  defendant  could 
not  be  regarded  as  in  possession  of  the  premises  mortgaged 
adversely  to  the  mortgagor,  Bartlett,  nor  of  his  grantee,  the 
plaintiff,  before  the  time  when  the  plaintiff  eashibited  his  deed 
to  the  defendant  and  proposed  paying  the  mortgage  debt, 
because,  as  the  complaint  states,  and  as  the  mortgagor  testi- 
fied, the  defendant  entered  into  and  held  the  possession  in 
subordination  to  the  title  of  the  mortgagor.  (Zeller's  Lessee 
V.  Eckert,  4  How.  296.)  What  may  be  the  real  truth  of  the 
case  in  this  respect,  or' what  may  be  the  real  nature  of  the 
tenure  by  which  defendant  has  held  tlie  possession,  we  do  not 
undertake  to  determine,  except  so  far  as  may  be  necessary  to 
decide  the  case  upon  the  record  before  us. 

We  think  the  judgment  of  the  Court  below  was  correct,  and 
should  be  affirmed. 

Judgment  affirmed* 


JOHN  DONAHUE  t;.  THOMAS  MoNULTT,  JAMES 
BRADY,  JOHN  rURLONG,  MOSES  FURLONG, 
JOHN  DOOLY,  PATRICK  CODY,  LAWRENCE 
NOLAN,  JOHN  SHARP,  JOHN  KIRK,  MAT.  SAF- 
FON,  MARTIN  SAFFON,  and  H.  T.  NICHOLS. 

iHiMFF'a  DssD  —  PAXOL  IBviDBNCC  HOT  ADMI88IBLB.— '  Parol  testimony  of 
the  officer  wbo  makes  a  sale  of  property  under  an  execution,  and  executes 
a  deed  to  the  purchaser  therefor,  is  not  admissible  for  the  purpose  of  adding 
to,  contradicting,  or  altering  the  terms  of  the  deed. 

liin  —  How  mAKXNO  or  Ascidrtaixbd.-*— Where  the  language  of  a  deed  exe- 
cuted by  an  offieer  (or  property  sold  under  execution  Is  plain  and  unam- 
Mgaons,  the  Court  should  limit  its  Inquiry  to  what  the  words  of  the  deed 
express,  without  regard  to  any  intention  Independent  of  the  words. 

llciTALfl  nf  SHiBlFr's  DmoD. — ^The  officer  who  makes  a  sale  of  land  by 
▼Irtoe  of  an  ezeentloo,  and  executes  to  the  purchaser  a  deed  therefor,  must. 
tai  hla  deed,  make  recitals  of  the  recovery  u(  the  Judgment,  the  names  of  the 
eredtlor  or  creditors,  and  of  the  Judgment  debtor  or  debtors,  and 
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of  the  \mntikg  of  tax  eiecntlon  on  the  Jndgmtnt  an^  oif  tlio  lerj  and  ado 
tberennder.  The  recital  of  such  facta  la  esaential  to  ahow  the  offlcer^t 
authority  and  the  transmisalon  of  the  debtor's  title  In  the  property  to  the 
porchaser. 

Who  Estopped  bt  Rbcitals  in  Shbrht'b  Dnao. — The  officer  executing  n 
deed  for  property  sold  under  execution*  and  thoae  who  claim  under  the  flenfl, 
are  eatopped  from  denying  the  truth  of  the  mattera  recited  therein,  but  tke 
same  are  not  evidence  aA  against  strangers,  or  thoae  claiming  advemely  to 
the  deed. 

AiOAZNST  TnaoM  0»FICKE*6  DsXD  IB  BviDBNCB. —  A  deed  of  a  conatable,  made 
of  land  aold  under  execution.  Is  not  evidence  of  the  purchaser's  title  as 
against  any  perion  except  those  whom  the  deed  shows  upon  Its  face  to  have 
been  the  judgment  debtors,  and  named  as  such  In  the  execution  Issued  on 
the  Judgment,  and  whose  Interest  In  the  property  was  sold  1^  the  officer. 

Pabol  Bvidbncb  as  to  Rbcitals  in  Opficbb's  Dbbd. —  Parol  evidence  Is  In- 
admissible to  show  that  a  constable's  sale  was  made  by  virtue  of  any  other 
judgment  or  execution  than  that  recited  In  the  deed;  and  it  Is  also  inad- 
missible to  show  that  the  constable  sold  the  Interest  of  a  person  in  the  land 
described  in  the  deed,  whose  Interest  the  deed  Itself  does  not  recite  upon  Its 
face  to  have  been  aold. 

MMAivBT  WHOM  Officbb's  DbBd  NOT  Bttmincb. —  WhSFe  A  Jodgmsot  was 
rendered  against  several  persons,  and  an  execution  Issued  upon  it  neatest 
all  the  judgment  debtors,  and  the  constable  levied  upon  and  sold  the  land 
of  one  of  the  judgment  debtors,  t>ut  In  making  a  deed  to  the  purchaaar,  did 
not  Insert  the  name  of  the  one  whose  land  had  been  Mill  as  a  judgment 
debtor,  or  recite  that  his  land  had  been  sold;  heW^  that  the  deed  wna  not 
evidence  of  title  In  the  purchaser  as  against  the  owner  of  the  land. 

Appeal  from  the  District  Court,  SevBnteenth  Judicial  Dis- 
trict, Sierra  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Creed  Haymond,  and  Johnson  &  WiUiams,  lor  Appellants. 

The  objection  taken  to  the  admission  of  the  deed  ftoiti  Dixon, 
the  constable,  to  Nolan,  presents  a  question  as  simple  as  this: 

Can  a  deed,  purporting  to  convey  the  property  of  A.,  only 
be  construed  by  law  (or  varied  by  parofl  testimotiy)  to  bfe  a 
conveyance  of  the  property  of  A.  and  B.  ?  And,  in  this  con- 
nection, we  call  the  attention  of  the  Court  to  the  case  of 
Bartleft  v.  Judd,  28  Barb.  266,  arid  to  Masofi  v.  Whih,  11 
Barb.  184. 

Vanclief  &  Bowers,  for  Eespondenta. 

There  is  no  question  but  the  deed  describes  Ae  pwperty 
correctly.     In  reciting  the  execution,  the  deed  leaves  out  the 
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name  of  John  !Qoxiah^ie,  though  it  gives  the  true  name  of  the 
company,  v/hich  was  epmposed  of  these  names,  viz :  KichardsoxL 
and  Buffalo  Co.  It  will  be  seen  that  in  the  executions  from 
J.  P.,  as  well  as  previous  proceedingSi  that  the  defendants  are 
described  a^  composing  the  Ilicbardson  and  Buffalo  Co.,  and 
further,  that  the  ^ame  of  Jphn  Donahue  is  contained  in  each 
of  the  executions;  and  it  is  still  important  to  notice  that  in 
the  granting  part  of  the  conveyance  the  officer  describes  the 
property  as  all  the  estate,  right^  title,  and  interest  of  the  said 
persons  against  whom  the  said  writ  of  execution  has  been  issued 
as  af  oresaicL 

A  Sheriff  or  constable  is  not  bound  to  recite  the  execution 
in  bis  deed  of  conveyance^  nor  will  a  mistake  in  its  recital  \  itiate. 
Had  he  the  authority  to  sell,  and  did  he  sell  ?  are  the  only 
material  questions.  (Jackson  v.  Pratt,  10  Johns.  386;  Jack- 
40n  V.  Janes,  9  Cowen,  191.) 

By  the  Court,  Ocfi&^Y,  3. 

This  is  an  action  of  ejeotment  to  recover  possession  of  thr 
one  imdivided  seventeenth  pfirt  of  eertain  mining  ground,  sit- 
uate in  the  County  of  Si^^^  of  which  th«  plaintiff  alleges  he 
was  the  owner  an4  ui  the  possession  in  June,  1863,  and  of 
which  he  was  then  oaste4  by  the  d^endants.  The  def  endants^ 
by  their  answer,  deny  th^t  they  wrongfully  ousted  the  plain- 
tiff, and  further  answering,  aver  that  on  the  16th  pf  October, 
1861,  three  judgo^^nts  lyer^  objbain0d  in  a  Justice's  Court  in 
said  county  against  the  plaintiff  snd  others  as  defendants, 
described  as  the  Buffalo  and  Bicbardson  Mining  Company,  and 
that  under  ^secutipus  issued  on  sTich  judgments,  the  right, 
title,  and  interest  of  the  plaintiff  was  sold,  and  afterwards 
conveyed  by  a  const^bl^  to  ^Pawrence  Kolan,  one  of  the  defend- 
ants in  this  aetioi^;  and  they  further  av^  that  each  of  the 
defendants  owned,  at  the  time  this  ^tion  was  commenced,  and 
was  entitled  to  the  pose^es^ion  of  ap  undivided  portion  and  in- 
terest in  the  pr^inises,  which  portions,  in  the  a^regate^  coxq- 
prehended  thia  ei^tire  property. 

As  to  the  title  and  interest  of  the  plaintiff  to  the  undivided 
seventeenth  part  of  the  premises  at  the  time  the  sale  under 
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the  executions  ir&nspired,  there  seems  to  have  been  no  issue 
made  by  the  answer  of  defendants,  or  by  llie  evidence  adduced 
at  the  triaL 

The  decision  of  the  case,  it  will  appear,  rests  entirely  upon 
the  effect  and  competency,  as  evidence  in  the  case,  of  the 
judgments  obtained  in  the  Justice's  Court)  and  the  executions 
issued  thereon,  and  the  alleged  sale  of  the  plaintiffs'  ri^t,  title, 
and  interest  in  the  premises,  and  the  d^d  executed  by  the  con- 
stable and  produced  in  evidence. 

In  each  of  the  cases  in  the  Justice's  Court,  John  Donabue 
was  one  of  the  defendants,  and  was  served  with  summons,  and 
Lawrence  I^olan,  who  became  the  purchaser  at  the  sale,  and 
is  the  grantee  named  in  the  deed,  was  also  a  defendant,  and 
was  served  with  summons.  The  defendants  served  made 
default,  and  there  was  no  appearance  in  any  of  the  cases  on  the 
part  of  the  defendants  who  were  not  served  with  process.  In 
two  of  the  suits,  judgments  were  entered  against  all  the  defend- 
ants who  were  named  in  the  summons,  and  in  the  other,  judg- 
ment was  entered  against  all  the  defendants  named  in  the  sum- 
mons, and,  also  against  three  other  persons  not  mentioned 
therein.  The  recitals  in  the  deed  are  that  a  writ  of  execution 
.issued  out  of  the  Justice's  Court  of  a  Justice  of  the  Peace 
•therein  mentioned,  directed  and  delivered  to  James  F.  Dixon, 
constable,  commanding  him  that  of  the  goods  and  chattels  of 
P.  Donahue,  M.  Donahue,  L.  Nolan,  B.  Kenrief,  P.  Cody,  H. 
F.  Nichols,  P.  Daley,  J.  Wiseman,  R  Anderson,  J.  Doe,  H. 
Hoe,  and  II.  Eoe,  composing  the  Bidiardson  and  Buffalo  Com- 
pany, he  should  cause  to  be  made  the  moneys  in  said  writ 
specified ;  and  if  sufficient  goods  of  said  persons  oould  not  be 
found,  that  then  he  should  cause  the  same  to  be  made  of  the 
lands  of  which  the  last  named  persons  were  seized ;  and  then 
it  is  further  recited  in  the  deed:  ''And,  whereas,  because 
sufficient  goods  and  chattels  of  the  last  named  persona  in  the 
said  writ  could  not  be  found,  whereof  the  said  constable  could 
cause  to  be  made  the  money  specified  in  said  writ,  he,  the  said 
constable,  did,  in  obedience  to  the  said  command,  levy  on, 
take,  and  seize  all  the  estate,  ri^t,  title^  and  interest  of  tibe 
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last  named  persons  in  and  to  the  lands/'  etc.,  described, 
and  "did,  on  the  9th  day  of  November,  A.  D.  1861,  sell  all 
the  right,  title,  and  interest  of  the  last  named  persons  in  and 
to  the  said  premises,'^  etc.,  "at  which  sale  the  right,  title, 
and  interest  of  the  last  named  persons  in  and  to  said  premises, 
were  struck  off  and  sold  to  L.  Nolan  for  the  sum  of  five  hun- 
dred and  sixty-two  dollars/'  And  after  these  recitals  follows 
the  granting  portion  of  the  deed,  whereby  the  constable,  "  By 
virtue  of  the  said  writ,  and  in  pursuance  of  the  statute  in  such 
cases  made  and  provided,  for  and  in  consideration  of  the  sum 
of  money  hereinbefore  mentioned,'*  grants,  bargains,  sells,  and 
conveys,  "unto  the  said  Nolan,  his  heirs  and  assigns,  all  the 
estate,  right,  title,  and  interest  of  the  said  persons  against 
whom  the  said  writ  of  execution  has  been  issued  as  aforesaid, 
of,  in,  and  to  all  the  following  described  property;"  and  then 
follows  a  description  of  the  property,  with  the  usual  habendum 
clause.  Several  of  the  defendants  against  whom  judgment 
passed  in  all  of  the  suits  in  the  Justice's  Court,  and  who  were 
named  in  the  executions  issued  on  sudi  judgments,  were  nor 
named  as  judgment  debtors  in  the  execution  recited  in  the 
deed,  ^d  two  of  those  who  were  therein  named  were  not 
defendants  or  parties  in  any  of  the  judgments  and  executions 
given  in  evidence.  It  does  not  appear  from  the  deed  who  was 
the  judgment  creditor  in  the  execution  recited,  nor  what  was 
the  amount  due  by  the  judgment  on  which  such  execution 
was  issued. 

In  connection  with  the  introduction  in  evidence  of  the  judg- 
ments, executions,  and  deed,  the  defendants  examined  the  con- 
stable, who  testified  that  he  received  from  the  Justice  of  the 
Peace  the  three  executions  so  offered  in  evidence,  and  that  hcj 
duly  levied  such  executions  on  the  property  and  mining  claim 
iescribed  in  plaintiff's  complaint,  including  the  whole  of  plaint- 
ifPs  right,  title,  and  interest  in  the  same,  before  he  sold  said 
claims,  or  any  part  thereof,  and  that  he  sold  said  claims  and 
plaintiff's  interest  therein  and  conveyed  the  same  to  the  defend- 
ant, L.  Nolan,  by  the  deed  in  question,  "and  that  such  sale 
and  conveyance  was  under  and  by  authority  of  said  executions.'' 
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The  plaintiff's  counsel  interposed  objections  to  the  judgments, 
executions,  and  deed  offered  and  given  in  evidence-  The  objec- 
tion to  the  deed  was  that  it  was  irrelevant  and  inadmissible  in 
evidence,  because  it  was  not  connected  with  any  of  the  judg- 
ments or  executions  offered  in  evidence;  that  it  did  not  refer 
to  any  of  them;  and,  also,  because  it  did  not  purport  to  con- 
vey the  property  of  the  plaintiff,  John  Donahue;  and,  further, 
that  it  did  not  purport  to  be  the  deed  of  any  officer  authorized 
by  law  to  make  such  deed,  and  that  the  same  was  void.  The 
Court  overruled  this  objection,  and  the  counsel  for  plaintiff 
excepted. 

When  the  testimony  was  closed,  the  plaintiff's  counsel 
requested  the  Court  to  charge  iJie  jury  that  the  deed  in  ques- 
tion was  not  even  prima  facie  evidence  against  plaintiff's 
claim  of  title  and  right  of  possession,  unless  they  believed 
from  the  evidence  before  them  that  plaintiff's  interest  was 
actually  sold  and  conveyed  by  the  deed  in  evidence. 

The  Court  refused  so  to  charge,  and  the  plaintiff  excepted. 

The  jury  rendered  a  verdict  for  defendaiits  a^inst  the 
plaintiff,  on  which  judgment  was  entered. 

A  motion  was  made  for  a  new  trial,  and  denied,  and  the  app^l 
is  from  the  order  denying  a  new  trijd,  and  from  the  judgment. 

It  is  not  necessary  in  order  to  dispose  of  this  ease  to  deter- 
mine as  to  thQ  validity  of  the  judgments  obtaiiiqd  in  the 
Justice's  Court.  In  respect  to  these  judgments,  and  the 
executions  issued  thereon,  the  only  qnestion  necessary  to  be 
considered  is,  whether  the  deed  offered  and  given  in  evidence 
bears  any  dependent  relation  thereto. 

The  deed,  as  we  have  seen,  profeseifaB  tq  have  been  exe- 
cuted by  the  constable,  as  a  conveyance  of  the  right,  title,  and 
interests  of  certain  persons  therein  named  i^  and  to  the  prem- 
ises in  controversy,  whicl^  were,  before  the  date  thereof,  sold 
by  the  constable  upon  a  writ  of  execution  issued  out  of  a  Jus- 
tice's Court,  commanding  the  ponst^ble  that,  of  the  property 
o{  certain  persons  therein  qientioiied,  composing  the  Richard- 
son and  Bufffilo  Company,  he  should  cause  to  be  made  the 
moneys  in  said  writ  speci^ed.     The  appellant  was  not  one  of 
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tiie  persons  named  in  the  'writ  recited  in  the  deed;  nor  is  there 
anything  apparent  on  the  face  of  the  deed  to  warrant  the  in- 
tendment that  the  writ  of  execution  therein  mentioned  was 
issued  on  any  one  of  the  judgments  produced  in  evidence.  To 
show  that  the  tmth  was  otherwise  than  as  recited  in  the  deed, 
the  constable  who  made  the  sale  and  conveyance  was  examined 
as  a  witness,  and  testi&ed  in  respect  to  the  matter  as  already 
appears. 

The  testimony  of  the  constable  was  not  competent  to  estab- 
lish any  facts  having  the  effect  to  contradict,  alter,  or  add  to 
the  terms  of  this  deed.  In  the  consideration  of  a  deed,  the 
terms  of  which  are  plain  and  imambiguous,  the  Court  should 
limit  its  inquiry  as  to  what  the  words  of  the  deed  express, 
without  regard  to  any  intention  independent  of  the  words.  (2 
Cow.  &  Hill's  Notes,  571,  Third  Edition,  and  cases  there 
cited.) 

Where  a  deed  of  gift  imported  an  absolute  estate  in  fee  in 
the  donee,  and  was  capable  of  being  satisfied  as  such,  parol 
evidence  was  held  inadmissible  to  show  that  the  donor  intended 
to  give  a  life  estate  only,  with  a  limitation  to  the  defendant 
(Pooser  V.  Tyler,  1  McCord  CL  18.)  Nolr  can  it  be  shown 
by  parol  that  by  mistake  one  tract  was  inserted  in  a  deed 
instead  of  another,  unless  it  be  in  a  suit  to  Preform  a  deed  and 
correct  the  mistake,  {Bell  v.  Morse,  6  N.  Hamjp.  205,)  or  th&t 
part  of  the  premises  described  were  intencted  to  have  been 
excepted  (JcLcksoh  v.  Crory,,  12  John.  427 ;  Horsey  v.  Newton^ 
7  Pick.  29 ;  Jackson  v.  Hoberts,  11  Wend.  426 ;  Ijoche  v.  Whit- 
ing, 10  Pick.  279) ;  or  that  a  deed  professing  to  convfey  all  was 
intended  to  convey  a  part  only.  (Barkley  v.  Saarkley,  3  Mc- 
Cord, 269 ;  Paine  v.  Mclntier,  1  Mass.  69 ;  Child  v.  Wetls,  13 
Pick.  121;  Gittings  v.  Hall,  1  Harr.  &  John.  14;  Beeson  v. 
Hutchinson,  4  Watts,  442.)  So,  parol  evidence  was  held  inad- 
missible to  show  that  an  execution,  on  which  a  levy  and  a  sale 
had  been  made,  had  been  withdrawn,  and  the  levy  abandoned 
by  the  plaintiff,  in  (Contradiction  to  the  Sheriff's  defed,  (pei^ 
Spenceip,  CL  J.,  in  Jackitin  v.  VanderJiey^n,  17  JohlL  168,) 
or  to  contradict  the  recital  or  show  that  the  land  was  sold 
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under  a  different  judgment  and  execution  than  those  recited  in 
the  deed,  thou^  such  eyidence  may  be  admitted  to  show  a 
fraud  in  the  sale.     (Jackson  v.  Sternberg,  20  John.  50.) 

The  rule  laid  down  in  the  last  two  cases  cited,  in  r^ard  to 
the  conclusiveness  of  a  recital  in  a  deed,  should  be  limited  in 
its  operation  to  the  party  making  the  recital  and  those  who 
daim  some  right  and  interest  >inder  the  deed  which  contains 
it.  The  officer  who  makes  a  sale  and  executes  a  conveyance 
of  land  under  and  by  virtue  of  a  judgment  and  execution, 
must  necessarily  make  some  reference  in  his  deed  to  the 
authority  under  which  he  acted  and  to  the  ohanoter  of  such 
authorily.  This  is  essential  for  the  purpoee  of  showing  a 
transmission  of  the  debtor's  title  in  the  property  to  the  pur- 
chaser and  grantee  thiereof.  This  is  done  by  a  recital  of  cer- 
tain facts,  constitutive  of  the  offioer's  authority^  to  sell  and 
convey.  And  when  this  is  done^  he  and  those  who  claim 
under  the  deed  are  estopped  from  denying  the  truth  of  the 
facts  recited.  But  such  a  deed  is  not  evidence  of  the  matters 
recited  as  against  strangers,  and  least  of  all,  as  against  those 
who  daim  adversely  to  it.  (Jackson  v.  Roberts,  11  Wend.  436 ; 
Penrose  v.  OriffUh,  4  Binney,  231 ;  Carver  v.  Jackson,  4  Peters, 
88.) 

There  is  nothing  in  the  deed  in  question  whidi  is  evidence 
of  title  in  the  defendants  or  any  of  them  of  the  ri^t,  title, 
and  interest  of  the  appellant  in  the  demanded  premises,  at  the 
time  it  is  alleged,  on  the  part  of  defendants,  the  property  of 
the  appellant  was  sold;  but,  on  the  contrary,  the  deed  shows 
upon  its  face  that  the  execution  under  which  the  property  is 
claimed  to  have  been  sold  and  conveyed  was  not  issued  against 
the  appellant  as  a  defendant  therein,  and  it  also  shows  upon 
its  face  that  the  interest  of  the  appellant  in  the  demanded 
premises  was  not  attempted  to  be  sold  or  conveyed. 

The  objection  to  the  deed  was  well  taken,  and  should  have 
been  sustained ;  and  the  instruction  which  the  plaintiff  requested 
the  Court  to  give  to  the  jury  was  proper,  inasmuch  as  the 
deed  and  testimony  of  the  eomstable  was  received  in  evi- 
denoa 
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Upon  the  facts  of  the  case  as  they  appear  in  the  leoord,  lihe 
appellant  was  entitled  to  a  verdict  and  judgment,  as  demanded 
in  his  complaint 

The  judgment  is  therefore  reversed  and  the  cause  remanded 
for  a  new  trial 


G-  a  PETERIE  1^.  B.  N.  BUGBET  and  ROBERT  BECK. 

OOHnjCTXHO  Ettdbncb. —  If  tha  testimony  Is  eoiilUetlJig,  the  Siiprem«  Coart 
will  not  attempt  to  wolgh  th«  eyidence  and  decide  between  conflicting 
■tatCDianta. 

WtmsBS  —  AuMvoM  or  Tsma  xir  Action. — ^B.  commenced  an  action 
agalnit  8.  on  a  promliiory  note  Indorsed  bj  A.  to  B.,  and  procored  an 
attachment,  by  Tirtne  of  which  the  Sheriff  levied  on  goods  and  chattels  as 
the  property  of  8.  P.,  who  claimed  that  the  property  levied  on  belonged  to 
Urn,  brongbt  salt  against  B.  and  tiie  Sheriff  to  recover  possession  of  the 
same.  On  the, trial,  B.  offered  A.  as  a  witness  on  behalf  of  himself  and  the 
Sheriff.  Eeld,  that  A«  was  a  competent  witness,  and  that  he  was  not  the 
assignor  of  a  thing  in  action,  within  the  meaning  of  the  four  hundred  and 
twenty-second  section  of  the  Practice  Act,  as  amended  In  ISSl.  Held; 
ftother,  that  A.  had  not  such  a  "  present,  certain,  and  vested  interest  '*  in  the 
ffsalt  of  the  suit  as  dlsqnalifled  him  under  the  three  hundred  and  ninety.- 
flrst  section  of  the  Practice  Act. 

MkMM. — ^Tbs  9tatu$  to  which  the  four  hundred  and  twenty-second  section  of  the 
Practice  Act  applies  only  ezlste  where  the  thing  In  action  or  contract 
assigned  is  the  stA)Ject  matter,  or  a  part  thereof,  of  the  suit  pending,  snd  In 
which  the  assignor  is  offered  as  a  witness. 

■XBCOTION     ON    JUDOMINT    VOB    POSSESSION    OF     PaaSONAL     PBOPSSTT. — ^Wher» 

A.  commences  a  suit  against  B.  to  recover  possession  of  personal  property, 
and,  before  the  suit  is  commenced,  B.  has  sold  the  property  to  C,  if  A. 
recovers  judgment,  the  property  cannot  be  taken  from  C.  under  an  executloD 
issued  on  the  judgment  for  Ite  delivary. 

Appeal  from  the  District  Court,  Sixth  Judicial  District, 
Sacramento  County. 

This  action  was  tried  on  the  6th  day  of  March,  1803.  Notice 
had  not  been  given  by  defendants  of  an  intention  to  examine 
Ackley,  the  witness  hereinafter  referred  to,  as  a  witness  on 
their  behalf. 

S.  Stackhouse  was  indebted  to  Robert  Beck,  one  of  the 
defendants,  and  Beck  commenced  an  action  against  him  in  the 
District  Oourt  of  Sacramento  County,  on  the  14th  day  of 
October,    1862,    on    demand,    and    procured    the    issuance    of 
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mn  attachmmty  and  placed  die  ^ame  in  the  hands  of  defendant, 
Bugbey,  who,  as  Sheriff,  ilevied  upon  a  quantity  of  pei-sonal 
property,  as  belonging  to  Stackhouse,  the  dfifendant  in  die 
writ 

Peterie,  the  plaintiff,  claimed  the  property  levied  on,  and 
brought  this  action  to  reeover  possession  of  the  same.  Peterie 
claimed  to  have  purchased  the  property  from  Stackhouse  before 
the  tevy  of  the  Sheriff. 

The  defense  was,  that  the  purchase  of  Peterie  was  fraudu- 
lent as  against  the  creditors  of  Stackhouse. 

On  the  trial,  defendants  offered  as  a  witness  on  their  behalf 
W.  Ajckley.  Witness  stated  in  his  voir  dire  that  he  was  ti 
partner  of  Beck  when  the  debt  against  Stackhouse  accrued, 
and  that  Stackhouse  gave  Beck  and  Ackley  his  note  therefor, 
and  that  he,  Ackley,  before  the  oonmiencement  of  the  attach- 
ment suit,  sold  his  interest  in  the  note  to  Beck,  and  indorsed 
the  same.  Witness  also  stated  that  Beck  recovered  judgment 
bk  the  attachment  suit^  and  the  Sheriff  sold  the  property  levied 
on,  and  Beck  became  the  purchaser.  Beck  sold  a  portion  of 
fliis  property  to  witness  T)ef ore  the  commencement  of  the.pos- 
Mssoiy  action  by  Peterie. 

.  The  plaintiff  obje<!ted  to  Ackley  testifying,  because  he  had 
1)ought  of  Beck  a  portion  of  the  property  sued  for,  and  it  was 
4he  interest  of  tihe  witness  that  the  property  should  be  applied 
en  Beck's  debt,  as,  if  Peterie  recovered  judgment  for  a  return 
of  the  property,  the  writ  would  run  against  the  property  in 
Ackley's  possession;  and  beeause  Ackley  was  the  assignor  to 
Beck  of  the  note  on  which  the  suit  was  brought  against  Stack- 
house. 

The  Court  sustained  the  objection,  on  the  ground  that  Ackley 
was  the  assignor  of  the  note,  and  defendant  excepted. 

Plaintiff  recovered  judgment,  and  defendants  appealed  from 
the  judgment,  and  from  an  order  denying  a  new  triaL 

John,  O.  Hyer,  for  Appellants. 

An  indorser  of  a  negotiable  promissory  note  is  not  an 
assignor,  tmder  the  statute  requiring  notice.     In   ffichs  v. 
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Wirth,  10  Howard;  566,. at  general  term  of  New  York  Oom- 
mon  PleaSy  the  question,  and  all  the  cases  then  reported,  were 
very  fully  and  ably  consid^red^  and  it  was  held  that  an 
indorser  of  a  negotiable  promissory  note  was  not  an  assignor 
of  a  thing  in  action,  within  the  meaning  of  section  399  of  the 
oode;  that  the  indorsement  of  a  note,  strictly  speaking,  is  the 
order  or  appointment,  by  the  payee  to  the  maker,  of  a  person 
to  whom,  according  to  ihe  maker's  contract,  he  has  agreed  to 
pay  the  amount  as  promised;  and  although  it  virtuAlly  carries 
with  it  a  right  of  action  against  the  maker,  yet  such  right  is 
rather  for  a  breach  of  the  original  contract,  viz. :  a  promise  to 
pay  to  the  order  of  the  payee  —  than  from  any  actual  assign- 
ment of  a  claim  against  the  maker.  This  case  was  approved, 
in  the  opinion  of  Mr.  Justice  Wellefl,  in  Calkins  v.  Packer,  21 
Barb.  276,  decided  at  general  term.  In  the  case  of  Tuloss  v. 
Bapelyee,  3  Abb.  98,  in  the  same  Court,  at  general  term,  and 
the  same  Judge  delivering  the  opinion^  the  same  doctrine  wad 
approved,  as  applied  to  negotiable  paper.  In  Anderson  v. 
Busieed,  5  Duer,  485,  it  was  held  by  the  Superior  Court 
(Duer,  Bosworth,  and  Slosson,  Justices)  that  an  indorser  of 
negotiable  paper  is  not  an  assignor  within  the  meaning  of  the 
code,  and  that  his  examination  as  a.  witness  does  not  render  the 
party  against  whom  he  is  CTamined  a  competent  witness  under 
aection  399  of  the  code*  And  in  the  case  of  Watson  y,  Bailey. 
2  Duer,  609,  the  Superior  Court  doubt  whether  section  39ft 
(of  the  N6w  York  Code,  in  relation  to  examination  of  assignors, 
parties,  etc)  applies  to  cases  of  negotiable  paper  at  all,  though 
the  question  did  not  directly  arise  in  that  case.  (HicJes  v. 
WiHh,  10  Howard,  566.  Approved:  Calhins  v.  Packer,  21 
Barb.  276;  Anderson  v.  BusUed,  6  Duer,  485;  Waison  v. 
Bailey  2  Duer,  609;  Tvloss  v.  Bapelyee,  3  Abb.  P.  R  93.) 
These  'cases  are  all  decided  in  New  York,  under  a  statute 
which  was,  when  the  decisiona  were  made  or  rendered,  identic 
cal  in  its  terms  with  that  of  our  own  State  aa  it  stood  prior 
to  the  ameaadment  of  1868. 


JBoMfMon  ^  McCoMieU,  for  Bespondent 
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We  contend  that  under  the  facts,  Warren  Aekley  was  directtj 
interejsted  in  establishing  in  Seek  the  title  and  ownership  of 
the  property  in  question.  The  ownership  was  the  very  point 
at  issue  in  this  suit  If  Peterie  was  the  owner,  then  Aekley 
had  no  title,  for  he  purchased  with  a  full  knowledge  of  Peterie^s 
rights;  but  if  Beck's  title  was  good,  then  Adde/s  would  be, 
for  he  purchased  of  Beck.  Hence  it  follows  that  Aekley  would 
gain  or  lose  by  the  direct  legal  operation  and  effect  of  the 
judgment,  and  the  record  of  the  judgment  would  be  legal 
evidence  for  or  against  him  in  any  action  where  the  title  of 
the  property  might  come  in  question. 

The  authorities  are  far  from  uniform  upon  the  point  as  to 
whether  an  indorser  of  a  promissory  note  is  an  assignor  under 
the  statute  requiring  notice.  The  weight  of  authority  is  in 
favor  of  the  affirmative  of  the  proposition.  (Clement  v.  Adams, 
12  How.  163;  Bump  v.  Van  Andele,  11  Barb.  634;  Potter  v. 
Bushnell,  10  How.  94;  Collins  v.  Knapp,  18  Barb.  633;  Jagoe 
V.  AUeyn,  16  Barb.  580.) 

By  the  Courts  Sandxbson,  0.  J. 

This  is  an  appeal  from  an  order  denying  a  motion  for  a  new 
trial.  Two  points  are  made  by  appellants:  First — That  the 
verdict  is  against  the  weight  of  evidence.  Second — That  the 
Oourt  erred  in  holding  that  one  Aekley,  offered  as  a  witness 
by  the  defendants,  was  incompetent  on  the  groimd  of  interest. 

First — ^Upon  the  first  ground  the  judgment  cannot  be  dis- 
turbed. As  to  the  bona  fides  of  the  sale  of  the  property  in 
controversy  by  Stackhouse  to  the  plaintiff,  the  testimony  is 
conflicting;  and  under  the  rule  which  has  long  been  estab- 
lished in  tfiis  State,  we  are  not  at  liberty  to  disturb  the  ver- 
dict of  the  jury.  Where  the  testimony  is  conflicting,  the  result 
mainly  depends  upon  the  credibility  of  the  witnesses.  Of  that 
the  jury  and  the  Court  below  have  an  opportunity  to  judge, 
but  this  Court  has  not.  Should  we  attempt  to  weigh  the  evi- 
dence as  it  is  presented  to  us  and  decide  between  conflicting 
statements,  the  chances  for  the  intervention  of  error  would  be 
increased  rather  than  diminished. 
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Second — The  witness,  Ackley,  was  not  an  assignor  of  a 
'* thing  in  action  or  contract"  within  the  meaning  of  the  fonr 
hundred  and  twenty-second  section  of  the  Practice  Act,'  as 
amended  in  1861.  There  is  no  "  thing  in  action  or  contract " 
involved  in  this  case  of  which  Aokley  is  the  assignor,  nor  of 
which  the  defendants  or  either  of  them  are  the  assignees. 
The  note  which  was  in  part  assigned  by  Ackley  to  Beck  con- 
stitutes no  part  of  this  suit.  It  was  part  of  the  considera- 
tion upon  which  the  suit  of  Beck  against  Stackhouse  was 
founded,  and  had  Beck  offered  Ackley  as  a  witness  in  that  case 
the  question  could  have  been  there  presented,  and  there  only, 
which  is  attempted  to  be  presented  here.  The  staivs  to  which 
the  four  hundred  and  twenty-second  section  applies,  only  exists 
where  the  ^^ thing  in  action  or  contract"  assigned  is  the  subject 
matter  or  part  thereof  of  the  suit  pending,  and  in  which  the 
assignor  is  offered  as  a  witness. 

Kor  has  Ackley  such  a  "present,  certain,  and  vested  inter- 
est" in  the  result  of  the  suit  as  disqualifies  him  under  the 
three  hundred  and  ninety-first  section  of  the  Practice  Act. 
The  test  of  the  interest  which  renders  a  person  incompetent 
as  a  witness  is  "  that  he  will  gain  or  lose  by  the  direct  legal 
operation  of  the  judgment;  or  that  the  record  of  the  judg- 
ment will  be  legal  evidence  for  or  against  him  in  some  other 
aotioiL"  Under  this  test  it  is  clear  that  Ackley  baa  no  inter- 
est in  the  result  of  this  suit  The  title  of  Beck  to  that  por- 
tion of  the  property  in  question  which  was  sold  by  him  to 
Ackley  had  vested  in  Ackley  before  this  suit  was  brought. 
Suppose  the  judgment  to  be  in  favor  of  the  plainti?,  it  could 
not  directly  operate  against  Ackley,  for  not  being  a  party  to 
the  suit,  the  execution,  either  for  a  delivery  of  the  property, 
or  for  its  value  in  money,  could  not  run  against  him.  The 
property  in  his  possession  could  not  be  taken  under  the  exe- 
cution, nor  oould  its  value  be  made  by  a  levy  and  sale  of  his 
property.  Nor  can  there  be  any  other  action  to  which  Ackley 
could  be  a  party  and  in  which  the  record  of  the  judgment  in 
this  case  could  be  used  as  evidence  for  or  against  him.  Coun- 
sel for  respondent  seem  to  have  confounded  the  relative  posi- 
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tions  of  Beck  and  Ackley,  Beverse  their  relative  positions, 
and  the  result  would  be  a  statvs  to  which  the  theory  of  the 
plaintiff  would  apply.  Make  Ackley  the  party,  |ind  Beck  the 
witness,  and  the  pretended  disahilities  of  Ackley  become  realities 
in  Beck.  We  think  the  Court  below  erred  in  excluding  Ackley 
from  the  witness  stand,  and  for  that  reason  the  judgment  must 
be  reversed  and  a  new  trial  awarded. 
Ordered  accordingly. 


H.  S.  WILLIAMS  V.  A.  S.  BENTOH. 

BsFRRBNCB. — In  an  equity  c^ae,  where  the  trial  of  an  fssne  of  ftet  ts  fai- 
▼olyed,  requiring  the  examination  of  a  long  account  on  either  side,  the  Court 
may  order  a  rofare^oe,  with  dlr^ctlona  to  the  referoa  to  report  upon  tte 
account,  or  any  Issue  of  fact  iuTolyed  in  the  account. 

Rbferbe  —  PowBB  TO  APPOINT. — The  Cfourt  has  no  power,  without  the  con- 
sent of  the  parties,  to  order  a  reference  for  the  trial  of  any  other  Issue  of 
fact  than  that  luTOlred  in  the  examination  of  an  account  In  an  aqnity  cim. 

Same. — ^The  Court  has  no  power,  where  either  of  the  parties  ohjec^  to  order  a 
reference  with  directions  to  the  referee  to  report  a  judgment. 

Same. — In  an  action  to  dissolve  a  partnership  and  ohtain  a  aettlement  Of  tiM 
partnership  accounts,  the  Court  has  powec  to  order  a  refeKenco  for.  tlie  .trial 
of  all  the  issues  of  fact  relating  to  the  condition  of  the  partnership  acoonnta, 
hut  it  has  no  power,  if  objection  Is  made,  to  order  a  reference  of  the  trial 
of  any  other  issue  or  issues  in  the  case,  nor  to  dlreet  the  referee  to  report 
A  Judgment. 

Appeal  from  the  District  Court,  Eleventh  Judicial  District^ 
Placer  County. 

The  referee  reported  a  judgment  in  favor  of  plaintiff.  The 
Court  ordered  a  judgment  in  accordance  with  the  report,  and 
defendant  appealed.  The  other  facts  are  stated  in  the  opinion 
of  the  Court 

Chas,  A.  Tuttle,  for  Appellanl 

J.  E.  Hale,  for  Bespondent. 

Ey  the  Court*  Sandsbsok,  C.  J. 

This  is  an  action  brought  to  dissolve  a  copartnership^  and 
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to  obtain  a  settlement  of  the  partnership  account.  The  plain- 
tiff olaijna  to  be  an  equal  partner.  This  is  denie4  by  the 
defend  ant>  who  avers  that  the  interest  of  the  plaintiff  in  the 
concern  is  only  one  third.  Whether  the  plaintiff's  interest  is 
one  half  or  one  third  is  the  principal  issue  involved  in  this 
ease.  When  the  case  was  called  for  trial  the  plaintiff  moved 
for  the  appointment  of  a  referee  to  try  all  the  issues,  and 
report  a  finding  and  judgment  thereon.  This  motion  was 
resisted  by  the  defendant,  but  was  allowed  by  the  Court,  and 
the  case  was  accordingly  referred.  The  qrder  of  reference  was 
excepted  to  by  defendant,  who  noyr  assigns  the  same  as  error. 

It  is  ;not  denied  by  the  appellant  that  the  Court  had  the 
power  to  direct  a  reference,  so  far  as  the  issue  as  to  the  balance 
of  the  partnership  account  is  concerned;  but  it  is  claimed  that 
the  Court  had  no  power  to  refer  the  other  issues  involved  in 
the  case,  except  upon  the  agreement  or  consent  of  the  parties. 

The  power  of  the  Court  to  compel  a  reference  is  derived 
from  the  one  hundred  and  eighty-third  section  of  the  Practice 
Act,  and  can  be  fexercised  only  as  therein  provided.  The  first 
subdivision  of  that  section  is  the  one  relied  on  by  the  respond- 
ent aa  authorizing  the  order  in  question,  and  is  in  the  following 
language,  viz. :  ''  when  the  trial  of  an  issue  of  fact  requires  the 
examination  of  a  long  account  on  either  side  ^ —  in  which  case 
the  referees  may  be  directed  to  hear  and  decide  the  whole  issue, 
or  r^)ort  upon  .any  specific  question  of  fact  involved  therein  *' — 
a  reference  may  be  ordeac^d.  The  word  "  issue '*  is  used  twice, 
and  each  time  in  the  lingular  number,  and  no  other  issue  is 
mentioned  than  such  as  requires  the  examination  of  a.  long 
account,  and  no  power,  is  given  the  Court  to  direct  the  referee 
to  report  a  judgment  If  tijiere  be  but  one  i^ue  in  the  action, 
and  that  i^sue  involves  the  examinaticm  of  a  long  account,  the 
whole  case.may  be  sexit  to. a  referee;  but,  even  in. such  a  case, 
he  cannot  be  invested  with  power  to  report  a  judgment.  If, 
however,  there  are  other  issu^  in  the  case,  not  involviiig  the 
examination  of  a  long  account,  the  Court  has  no  compulsory 
power  to  seoid  th^m  to  a.  referee -for  trial. 

The  character  of  the  issue  which  may  be  referred  is  particu^ 
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larly  described^  and^  by  necessary  implication^  all  issuee  not 
answering  to  that  description  are  excluded  from  the  operation 
of  the  section.  The  language  is  not  that  the  Court  may  refer 
all  the  issues  involved  in  the  action,  nor  that  the  referee  may 
be  directed  to  try  all  the  issues,  but  merely  that  he  may  try 
the  whole  issue — that  is  to  say,  the  issue  already  spoken  of, 
and  the  reference  of  which  has  been  already  authorized* 

That  it  was  not  the  intention  to  authorize  the  Court  to  refer 
all  the  issues  involved  in  the  action,  against  the  consent  of  the 
parties,  merely  because  one  of  them  might  involve  the  ezan^- 
ination  of  a  long  account,  is  made  more  manifest  by  contrast- 
ing the  terms  of  the  one  hundred  and  eighty-third  section  with 
those  of  the  one  hundred  and  eighty-second. 

The  latter  section  provides  for  l^e  reference  of  cases  upon 
the  agreement  or  consent  of  the  parties.  And  the  language 
used  is,  that  the  reference  may  be  made  ^to  try  any  or  all  of 
the  issues  in  the  action  or  proceeding,  whether  of  law  or  fact, 
and  to  report  a  judgment  thereon."  The  language  of  the  one 
hundred  and  eighty-third  section,  on  the  contrary,^  is  studiously 
confined  to  a  single  issue  of  the  character  therein  described, 
and  the  power  of  the  referee  is  limited  to  a  decision  of  that 
particular  issue,  or  the  decision  of  a  specific  question  involved 
therein,  without  any  power  to  report  a  judgment 

Taking  the  two  sections  togedier,  it  is  dear  that  it  was  not 
the  intention  of  the  Legislature  to  confer  compulsory  power 
upon  the  Court  over  the  question  of  reference  beyond  such 
issues  as  involve  the  examination  of  a  Icmg  account  Und^r 
the  Constitution,  this  section  cannot  be  construed  to  include 
issues  of  that  character  even  in  cases  in  which  the  parties  have 
a  constitutional  right  to  a  trial  by  jury.  The  present,  how- 
ever, is  not  one  of  those  cases,  and  the  Court  had  the  power 
to  order  a  reference  of  all  the  issues  (if  there  was  more  than 
one)  relating  to  the  condition  of  the  partnership  accounts; 
but  it  had  no  power  to  refer  the  other  issues  involved  in  the 
case,  nor  to  direct  the  referee  to  report  a  judgment 

The  conclusion  to  which  we  have  oome  upon  the  order  of 
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ref eiQiioe  dispoees  of  the  appeal,  and  makes  the  oansideratum 
of  the  other  assignments  of  error  mmeoessaiy. 
The  judgment  is  reversed  and  a  new  trial  ordered. 


BERNARD  CURRAN  v.  FRANCIS  K.  SHATTUOK. 

BoADS  —  Condemnation  of  Lands  fob. — ^A  Btatnte  for  th«  condemnatloii  of 
the  land  owned  by  IndiTidualB  for  road  purposes,  which  fk.Il8  to  proTldo  a 
method  of  ascertaining  the  compensation  to  he  paid  to  the  owner,  and  the 
way  and  means  of  paying  the  same  before  the  road  Is  opened.  Is  nnoonstltn- 
tional. 

SAMa  —  Statutobt  Constbuction.— /Fhe  proTlslons  of  a  statute  which  pro- 
Tides  for  taking*  the  lands  of  prlTate  persons  for  road  purposes  most  be 
strictly  followed,  and  the  Act  mnst  be  strictly  constmed. 

GoifDBMNiNO  Lands  —  Noticb  to  Ownbb. —  The  proceedings  for  the  condem 
nation  of  land  for  road  purposes  fall  within  the  class  denomlnatod  ''fpedaJ 
cases"  In  the  Constitution,  and  In  such  proceedings  the  person  whose  land 
to  to  be  tak#n  against  his  will  mnst  have  notice  or  the  proceedings  will 
be  void. 

Samb. — Notice  to  the  owner  when  the  proceedings  are  commenced  Is  not 
notice  to  his  Tendee  who  purchases  pending  the  proceedings. 

Samb.— Cohpbnsation  —  Wao  Paid  to. —  When  the  compensation  to  be  paid 
to  the  owner  of  the  land  has  been  ascertained,  the  amount  thereof  must 
be  paid  to  the  one  who  is  the  owner  at  the  time,  or  his  authorised  agent. 

Ofbhino  Road  —  Injunction. — ^Where  tht  statute  under  which  proceedings 
for  the  condemnation  of  land  for  road  purposes  is  taken  la  unconstitutloBal, 
or  its  provisions  are  not  strictly  pursued,  or  notice  is  not  given  to  the  owner 
of  the  land,  or  the  compensation  is  bet  tendered  to  him,  a  perpetual  lajmnc- 
tlon  against  opening  the  road  will  be  granted. 

Btfbct  of  Injunction. — ^A  perpetual  injunction  against  opening  a  road 
under  proceedings  which  have  been  taken  does  not  prevent  laying  out  a  road 
at  any  future  time  over  the  same  land  whenever  the  proper  steps  are  taken 
to  acquire  the  right  of  way  and  the  right  has  been  secured. 

Lib  Pbndbns. — The  common  law  doctrine  of  Us  pendens  doss  not  apply  to 
the  proceedings  before  a  Board  of  Supervisors  for  condemnation  of  land  tot 
road  purposes. 

Appeai,  from  the  District  Court,  Third  Judicial  District, 
Alameda  Oouutj, 

The  facts  are  stated  in  the  opinion  of  the  Court 

Wnk  Orane,  for  Appellant 

The  most  material  question  is,  whether  the  respondent  was 
properly  notified  of  the  day  designated  for  the  assessment  of 
damages.     It  will  be  remembered  that  Higgins  remained  in 
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possession,  occupying  tie  lands  for  farming  pnrpofies^  end  was 
there  by  permission  of  the  respondent. 

The  statute  provides  ('Laws  of  1862,  p.  «1,  See.  18):  "At  the 
designated  meeting,  the  applicant  for  said  location  or  alteration, 
or  one  or  more  of  them,  shall  file  aflSdavits  with  the  Clerk  of 
the  Board  that  he  has  notified  all  owners,  occupants,  or  agents 
of  land  over  which  said  proposed  road  is  to  pass,  of  the  afore- 
said designated  time  for  assessing  damages,  with  a  copy  of  said 
notiee,  which  shall  give  the  parties  afiected  at  least  five  days 
notice  to  appear;  provided,  further,  that  should  the  land  over 
which  said  proposed  road  is  to  pass  be  vacant,  or  the  owners 
.  thereof  imknown,  or  reside  out  of  the  county,  then  the  affida- 
vit shall  state  that  the  said  notiee  was  posted  in  some  eon- 
spicuous  place  at  least  five  days  previous  to  the  designated 
time  for  assessing  such  damages." 

The  plain  meaning  of  this  elause  is  that  the  notice  shall  be 
served  upon  either  the  owner,  or  ui>on  the  occupant,  or  upon 
the  agent  of  the  land.  The  grammatical  construction  of  the 
language  is  not  that  the  owners  and  occupants  nand  agents  shall 
receive  notice. 

The  proviso,  taken  in  conjunction  with  the  preceding  part 
of  the  clause,  only  enjoins  that  if  the  land  be  vacant,  and  there 
be  no  occupant  or  agent  of  the  owner  in  the  county,  or  the 
owner  resides  out  of  the  county,  then  the  notice  shall  be  given 
by  posting.  • 

It  cannot  mean  that  if  there  be  an  occupant  and  agent,  you 
shall  serve  both,  and  shall  also  post  notices  if  the  owner  reside 
out'bf  the  county. 

By  construing  the  whole  Act  togeAer,  it  will  be  seen  that 
the  Legislature  did  not  intend  that  so  vain  a  thing  should  be 
dy>ne.  Section  seven,  Laws  of  1862,  p.  79,  psovides  for  the 
giving  of  notice  upon  the  inception  of  the  proeeedings.  It 
requires  that  notice  shall  be  served  on  all  parties  occupying 
and  owning  land,  or  their  agents,  and  if  the  owners  do  not 
live  in  the  county,  or  are  unknown,  then  notiee  shall* be. aurved 
.  an  the  parties  oceupying  the  land,  or  if  it  is  vacant,  then  shall 
.be. posted.     It  was  probably  not  intended  to  require  greater 
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strictBeBs  imaotifjing  parties  of  the  day  designated  for  using 
the  damages^.tiian  of  the  application  to- open  the  road. 

If  in  the  case  at  bar  the  respondent  had  owned  thejnnd 
when  these  proceedings  were  conununced,  and  Higgins  had 
then  been  in  possession  under  the  same  terms  as  afterwards,  a 
notice  of  the  application  to  open  the  road  served  npon  Hig- 
gins would  clearly  have  been  sufficient  under  section  sevenj 
and  I  submit  that  a  reasonable  construction  of  section  thirteen 
autherizea  also  a  service  of  the  second  notice  upon  Higgins, 
the  occupant,  and  agent  of  the  owner  also. 

W.  H.  Glascock,  for  Respondent 

After  the.  39th  of  Jan;uary^  1862^  Higgins  was  the  tenant 
of  Curran,  who  was  the  ovmer  of  the  premises,  and  resided  out 
of  the  county.  The  District  Attorney  claims  that  the  notice 
to  Hi<^ns  was  siifficient,  and  uefers  to  Stat  1862,  p.  80,  §13, 
in  which  are  the  following  words:  ^* Provided,  further,  that 
should  land  over  which  said  proposed  read  is  to  pass  be  vacant^ 
or  the  owners  thereof  wfJenown,  or  reside  out  of  ihoi  county,  then 
the  affidavit  shall  state  that  said  notiee  was  posted  in  some  con- 
spicuous place  at  least  five  daya  previous  to  the  designated  time 
for  assessing  the  damages.''  It  is  conceded  that  there  w^s  po 
such  notice  posted  nor  affidavit  made* 

The  best  rule  to  arrive  at  the  meaning  and  intention  of  the 
law  is  to  abide  by  the  words  which  the  law-maker  has  used. 
(9  Bacom  Abr.  238.)  If  a  proviso  in  a  statute  be  directly  con- 
trary to  the  purview  of  the  statute,  the  proviso  is  good  and 
not  the  purview,  because  it  speaks  the  later  intention  of  the 
legislators.     (lb.  243.) 

The  owner,  Bernard  Ourran,  did  not  reside  in  the  county, 
and  did  not  have  actual  notice,  and  the  provisions  of  the  statute 
to  constitute  constructive  notice  were  not  complied  with«  -  It 
is  a  fundamental  principle  of  law  that  a  party  must  have 
notice  and  em  opportunity  to  be.  heard  before  his  property  can 
l>e  taken;  and  if  the  statute  provides  that  oertaiu  acts  done 
shall  be:  deemed  to  impart  noti^ce  then  the  staj^ute  must  be 
Btrictly  followed. 
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Again:  if  it  should  be  held  that  giving  notice  to  Higgins 
was  notice  to  Curran«  yet  there  is  no  pretenee  {hat  there  was 
an  assessment  of  damages  in  favor  of  Curran,  or  that  there 
was  even  any  tender  of  damages  in  any  amount  to  Curran. 
Thus  we  have  an  attempt  to  take  the  land  of  Curran  without 
notice  to  him,  or  the  assessment  of  any  damages  to  him,  or 
the  tender  of  any  sum  whatever  as  damages  to  him.  If  Hig- 
gins should  be  made  by  statute  a  party  to  receive  notice  for  Cur- 
ran,  he  is  not  made  by  statute  a  party  to  whom  a  tender  can 
be  made  for  Curran. 

By  the  Court,  Rhodes,  J, 

This  action  was  brought  to  enjoin  tiie  defendant  JErom  pro- 
ceeding as  an  overseer  of  roads  to  open  a  hi^way  over  the 
land  of  plaintiff. 

A  petition  was  filed  before  the  Board  of  Supervisors  on  the 
16th  of  September,  1861,  pursuant  to  previous  notice,  for 
the  location  of  the  road,  and  on  that  day  the  Board  appointed 
"viewers,  and  they  having  failed  to  act,  other  viewers  were 
appointed  on  the  6th  of  November,  1861,  and  directed  to  pro- 
ceed to  view  the  road  on  the  15th,  and  they,  having  been  sworn 
on  the  20th,  adjourned  to  the  28d,  and  on  that  day  proceeded 
to  view  the  road,  and  subsequently  they  reported  in  favor  of 
the  road  as  petitioned  for,  and  on  the  7th  a£  April,  1862,  the 
Board  confirmed  the  report,  except  as  to  the  damages,  and  on 
the  5th  of  May  proceeded  to  assess  the  damages,  and  ordered 
that  the  damages  to  the  lands  of  Higgins,  the  plaintifPs  grantor, 
be  assessed  at  three  hundred  dollars.  That  sum  was  tendered 
to  him,  but  he  refused  to  accept  it  The  Board,  on  die  15th  of 
September,  made  an  order  establishing  the  road  at  the  width 
of  sixty  feet,  and  a  copy  of  the  order  was  delivered  to  the 
defendant,  who  was  about  to  open  the  road  according  to  the 
said  order. 

From  Ibe  commencement  of  the  proceedings  to  the  SOth  of 
January,  1862,  Higgins  was  the  owner  in  fee  of  a  tract  of  land 
over  wfaidi  it  was  proposed  to  lay  out  the  road;  and  on  that 
day  he  conveyed  a  portion  of  his  premises  to  the  plaintiff,  and 
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the  deed  wae  recorded  on  the  81st  of  January;  but  Hi^ins 
remained  in  pbsseaaion  of  the  premiaes  as  a  tenant  during  all 
the  proceedings  of  the  Board.  The  plaintiff  was  a  non-resi- 
dent of  the  County  of  Alameda  during  the  pendency  of  the 
proceedings,  '  and  had  no  actual  notice  thereof  until  after  the 
order  of  the  15th  of  September,  1862.  Damages  were  not 
assessed  for  his  benefit^  nor  were  they  tendered  to  him,  nor  to 
any  one  as  his  agent  Upon  the  hearing,  the  Court  decreed  a 
perpetual  injunction,  restraining  the  defendant  from  laying  out 
the  road  over  plaintiff's  land.  The  defendant  appeals  from  the 
decree,  and  from  the  order  overruling  his  motion  for  a  new  trial. 
The  proceedings  were  commenoed  undw  the  general  road 
law  of  1861 ;  but  on  the  S4th  of  March,  1862,  the  road  law 
for  the  County  of  Alameda  took  effect;  and  the  question  is 
raised  by  counsel  whether  the  proceedings  before  the  Board, 
after  that  date,  were  had  or  should  have  been  conducted 
under  the  general  or  the  special  Act;  but  the  decision  of  this 
case  does  not  turn  upon  that  question,  for  if  the  public  have 
not  acquired  the  right  of  way  by  means  of  the  proceedings  of 
the  Board  of  Commissi<xiers  under  either  Act,  then  the  injunc- 
tion must  be  sustained.  The  object  of  the  proceedings  of  the 
Board  of  Commissioners  is  to  ascertain  if  die  proposed  road 
will  be  beneficial  to  the  public,  and  if  so,  to  determine  upon 
the  route,  and  then  to  acquire  the  right  of  way  over  the  lands 
necessary  for  the  road.  When  parties  have  not  granted  the 
right  of  way,  the  proceedings  of  the  Board  of  Supervisors 
amount  in  effect  to  a  condemnation  of  the  land  for  public 
uses.  It  is  provided  in  the  Constitution  of  this  State,  that 
private  property  shall  not  be  taken  for  public  use  without 
just  compensation.  No  right  in  the  land  vests  in  the  public 
until  such  compensation  is  made  or  tendered  to  the  owner.  If 
the  authority  to  ascertain  the  compensation,  or  to  assess  die 
damages,  as  is  usually  denominated  in  the  Boad  Acts,  and, 
upon  paying  or  tendering  the  same,  to  divest  the  owner  of 
some  interest  in  his  land,  is  conferred  upon  a  Board  like  that 
of  the  Supervisors,  possessing  but  a  limited  and  inferior  jurisr 
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diction,  it  is  the  inflexible  rule  that  the  Board  mttst  strictly 
pursue  the  statute  or  the  proceedings  will  be  void. 

It  is  held  in  Bensley  v.  Momdain  Lake  Water  Company,  13 
Cal.  306,  that  "all  statutory  modes  of  divesting  titles  are 
strictly  construed,  and  to  be  strictly  followed:  He  who  relies 
for  a  title  upon  an  extraordinary  mode  of  acquisition  given- 
him,  not  by  th^  will  of  the  owner,  expwssed  or  implied,  but 
against  his  will  and  by  the  mandate  of  the  law,  must  show 
for  his  warrant  a  strict  compliance  with  those  statutory  rules 
from  which  his  title  accrues/'  The  power  conferred  must  be 
executed  p*ebisely  as  it  is  given,  and  any  departure  will  vitiate 
the  whole  proceeding.  (Sedgwick  on  Stat  and  Const  Law, 
319 ;  Dwafris,  611 ;  1  East  64.) 

Thie  Board  or  officer  must  find  the  power  to  ascertain  the 
.  compensktioil  within  the  statute.  A  resort  cannot  be  had  for 
that  purpose  to  implication.  {Sharp  v.  Spire,  4  Hill,  76; 
Sharp  V.  Johnson,  Ibid,  92.)  If  the  statute  has  failed  to  pro- 
vide, directly,  the  means  or  mode,  it  simply  results  that  tjie 
compensation  cannot  be  ascertained,  and,  therefore,  Uieland  can- 
not be  tfiketl  for-  public  use  without  the  consent  df  the  owner. 
The  Board  cannot  insert  into  the  statute  provisions  conferring 
further  powers,  however  necessary  they  may  be  to  carry  into 
effect  the  supposed  intention  of  the  Le^slaturis. 

If  the  {Proceedings  of  the  Board  in  this  case  Were  had  imder 
the  general  rbad  law  of  1861,  and  if  every  act  required  by  that 
law  to  be  performed  by  the  petitioners.  Board  of  Supervisors, 
viewers,  and  other  officers,  has  been  done  according  to  the 
statute,  still  those  proceedings  were  not  effectual  to  vest  in  the 
public  the  right  df  way  ovei-  the  plaintiff's  lands,  for  the 
obvious  readbn  that  the  Act  fail^  to  provide  for  the  assessment 
trf  dflmagfes— ^the  ascertaining  of  the  ccmpensation-i— fot  the 
right  of  Wiy?  i*i  ^"^f  riianner,  at  any  time  or  place,  or  by  any 
person  tk  (Officer.  But  if  it  can  be  held  that  the  Acl  confers 
this  ijriticlpdl  power  upon  the  viewers  or  the  Board  of  Super- 
visors, then,  withotit  r^rd  to  the  qu^stidn  iai  to  which  Act  the 
Board'  atted  under,  the  further  point  is  ^presented  that  the 
plaintiff  did  not  have  notice  of  the  proceedings  to  assess  the 
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damaged,  llie  Court  below  finds  tliat>Jie  did  B6t  have  notice 
of  any  of  th^  proceedings.  The  counsel  for  the  appellant  con- 
tends that^  tinder  the  statute  of  1861,  notice  to  the  owner  of 
the  assessment  of  damages  was  not  necessary,  but  in  oUr  opin- 
ion it  is  beyond  controversy  that  notice,  actual  or  construe^ 
tive,  wa(s  absolutely  necessary,  unless  waived  by  his  appear- 
ance, or  something  that  is  deemed  in  law  its  equivalent,  whether 
the  statute  makes  provisions  for  it  or  not.  The  proceedings, 
though  not  amounting  to  a  civil  action,  fall  within  the  class 
denominated  ^'  special  cases ''  in  the  Constitution,  and  ^^  qpecial 
proceedings*'  in  the  code  of  New  YorL  (Viaseher  v.  Hudson 
River  Railroad  Compaavy,  15  Barb.  87;  Ex  parU  Ramom,  3 
Code  B.  148;  New  York  Central  Railroad  Cdmpamy  v.  MarviUf 
11  N.  Y.  276.)  And  in  such  proceeding  the  percion  whose  rights 
are  to  be  affected  against  his  will  must  have  notice.  (Cruger 
V.  Hudson  River  Railroad  Gompany,  12  N.  Y.  190.) 

He  also  insists  that,  regarding  die  proceedings  subsequent 
to  March  24,  1861,  as  having  been  had  under  the  special  Act, 
the  owner  of  the  land  was  duly  notified  of  all  the  subsequent 
proceedings,  because  Hi^ins  was  still  the  owner  of  the  land, 
(the  sale  being  a  mere  sham) ;  that  if  the  plaintiff  was  the 
owner  after  January,  1862,  Higgins  l^as  the  occupant^  and 
wall  the  agent  of  the  plaintiff,  and  that,  through  notice  to  him, 
the  plaintiff  received  constructive  notice,  as  provided  in  the 
special  road  Act  for  Alameda  County. 

It  is  unnecessary  to  determine  whdher  the  Board  retained 
jt[Hsdiction  of  the  proceedings  after  the  passage  of  the  special 
Act  uiider  that  Act  or  under  the  general  Act  of  1861,  but  it 
is  a  stifficient  answer  to  say^  iibat  the  seizin  of  the  plaintiff 
was  directly  an  issue  in  this  case,  and  the  Court  below  found 
the  iaSit  in  faVor  el  the  plaintiff;  and  it  might  be  su^ested 
that  whexi  ^  blrimants  Aaw  hidote  Hit  Board  a  prima  facie 
case  of  ownership,  although  the  real  and  beneficial  interest  is 
in  knolHir,  y4t  neither  the  Board  nor  the  viewers  are  compe- 
te^ fo  iMsd  tipdti  ^he  question  of  title,  but  must  act  at  their 
peril  tflndtfifying  parties  and  tendering  damages. 

TIiS''i:iKiutiff  denies  that: he  had.  notice  of  the  proceedings, 
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and  this  denial  will  include  construotive  as  well  as  actual 
notice^  and  the  Court  finds  that  he  had  no  notice  of  the  pro- 
ceedings until  the  defendant  was  about  to  proceed  to  open 
the  road,  pursuant  to  the  order  of  the  Board  of  the  16th  of 
September.  On  examination  of  the  record,  it  does  not  appear 
that  any  attempt  was  made  to  notify  the  plaintiff  in  any  man- 
ner; indeed,  his  name  is  not  mentioned  in  the  proceeding, 
although  the  record  of  his  deed  imparted  notice  of  his  owner- 
ship. The  special  Act,  section  thirteen,  provides  that  if  the 
owner  of  the  land  is  a  non-resident  of  the  county,  the  affida- 
vit of  service  shall  state  that  the  notice  was  posted  in  a  con- 
spicuous place  five  days  before  the  time  for  the  assessment  of 
damages.  The  plaintiff  was  a  non-resident,  and  there  is  no 
evidence  that  a  notice  was  posted.  Kotioe  to  Higgins  was 
not,  in  any  sense,  a  notice  to  the  plaintiff.  A  statute  author- 
izing constructive  service  must  be  strictly  pursued.  (People 
v.  Huher,  20  CaL  81 ;  Hallett  v.  Bighter,  18  How.  Pr.  R.  43 ; 
Sedgwick  on  Stat,  and  Const.  Law,  319.) 

The  appellant  urges  that  Higgins,  while  the  owner  of  the 
land,  was  notified  of  all  the  proceedings,  and  that  his  vendee 
is  deeme.d  to  have  purchased  with  notice;  and  that  if  such  is 
not  the  rule,  it  would  be  in  the  power  of  an  owner  to  con- 
stantly baffle  the  Board,  and  prevent  the  location  of  a  road 
over  his  land.  If  the  owner  has  the  power,  (and  it  may  be 
that  he  does  possess  it  as  the  law  now  stands,)  it  simply  makes 
apparent  another  insufficiency  of  the  road  laws  to  meet  the 
just  demands  of  the  public;  bat  the  statute  not  h&ving  pro- 
vided against  that  contingency,  the  Courts  are  powerless  to 
afford  an  adequate  remedy.  The  statute  has  not  declared  that 
a  notice  to  the  owner  ^all  impart  a  notice  to  his  vendee. 
The  common  law  doctrine  of  lis  pendens  does  not  apply  to  the 
proceedings  before  a  Board  of  Supervisors,  and  the  statute  has 
not  extended  it  to  them. 

We  agree  with  the  counsel  for  the  respondent^  diat  without 
regard  to  the  regularity  of  the  procedings  before  the  Boards 
up  to  and  including  the  assessment  of  the  danuigB%  die  ri^^t 
of  way  could  not  be  acquired  unless  the  damagesi  is 
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sation  for  the  land,  have  been  tendered  to  the  owner  or  his 
authorized  agent  (MQCaviey  v.  WeUer,  12  Cal.  500,  and 
cases  there  cited ;  Benaley  v.  Mountain  Lake  Water  Company, 
13  Cal.  306.)  The  tender  was  not  made  to  the  plaintiff,  nor 
to  any  one  for  him. 

It  cannot  with  propriety  be  urged  that  the  injunction  in 
this  case  will  prevent  the  laying  out  of  a  road  at  any  future 
time  over  the  lands  of  the  plaintiff;  for,  notwithstanding  the 
proceedings  that  have  been  had  before  the  Board,  whenever 
the  proper  steps  are  taken  to  acquire  the  right  of  way,  and 
that  right  has  been  secured,  the  road  may  be  opened,  and  the 
present  injunction  will  not  be  operative  against  the  exercise 
of  the  rights  thus  acquired. 

Nor  can  the  appellant  invoke  the  rule  that  the  proceediugr; 
of  the  Board  cannot  be  attacked  collaterally,  for  it  must  be* 
made  dearly  to  appear  that  the  Board  had  jurisdiction  of  the 
matter  in  controversy,  and  of  the  person  of  the  party,  where 
private  rights  are  involved,  otherwise  its  orders  are  voidL  The 
Board  of  Supervisors  is  not,  in  any  sense,  a  Court ;  but,  though 
exercising  certain  quasi  judicial  functions,  it  possesses  only  an 
inferior  and  limited  jurisdiction,  and  the  facts  conferring  juris- 
diction in  any  given  matter  must  affirmatively  appear. 

It  is  unnecessary  to  pass  upon  the  other  points,  because,  if 
the  plaintiff  was  not  notified  of  the  time  or  place  of  the  assess* 
ment  of  damages,  or  if  the  amount,  after  being  assessed^  was 
not  tendered  to  him,  the  injunction  must  stand. 

Judgment  affirmed. 

Shaftsb,  J.,  expressed  no  opinion* 


ROBERT  F.  VANCE  v.  E.  ELIZA  PORE,  WM.  A.  SUB- 
LETT,  ERANK  WILLIAMS,  WK  BUTCHER,  J.  W. 
HILL,  D.  V-  THOMPSON,  R.  O.  MARSHALL^  amu 
JOHN  PORE. 


-  DiBCBipnON  IK.— Where  one  deed   refers  to  another  for  a 
tloB  of  tlie  grmnted  premleet,  the  deed  referred  to  beeoniM  a  part  «(  tiM 
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'  other ;  and  the  descriptioii  contained  In  It  U  regarded  as  of-  the  aame  effect 
as  If  copied  Into  the  deed  itself. 

DnoD  —  Refebkkcb  tk  to  Map. — WVere  a  map  or  plan  of  a  tract  of  ltna« 
with  lines  drawn  apoo  it  marking  its  boondarlM,  and  with  the  nataral 
objects  upon  Its  surface  laid  down,  is  referred  to  In  a  deed  as  containing  a 
description  of  the  premises  therein  conveyed,  this  map  or  plan  Is  to  be 
regarded  as  giving  the  true  description  of  the  land  conveyed,  as  much  as  If 
It  was  expressly  recited  and  nwrked  4own  in  the  deetf  itself. 

DBiD-^GoNFLiCTiifo  DzscBiPTiONB. —  If  a  deed  contains  conflicting  descrip- 
tions, that  description  is  to  be  adopted  which  is  the  least  ifkely'  to  b« 
affected  with  mistakes.- 

Saxb. — Where  a  deed  refemd  to  another  deed  prevlowriy  mads  for  a  de- 
scription of  the  premlasa  conveyed,  and  also  to  a  map  previously  made  tor  a 
description  of  the  same  premises,  and  the  description  in  the  deed  referred  to 
did  not  fix  any  monument  at  the  initial  point  which  oonM  bo  determined  with 
accuracy,  and  the  end  of  the  line  rmining  from'  the  Isltlal  point  terminated 
at  **  the  base  of  the  mountain,**  and  then  turning  down  at  right  angles  was 
to  follow  doum  the  base  of  the  mountain,  and  the  character  of  the  country 
was  such  that  witnesses  might  differ  as  to  the  location  of  Umbo  I&nb^  and 
the  map  referred  to  reprsBented  all  the  uaturtl  and  artlfidal  objects  found 
upon  the  laud— such  as  fttfeams;  buildings,  and  roads — and  there  was  a  con- 
flict between  the  verbal  description  as  found  in  the  deed  and  the  boundaries 
as  laid  down  on  the  map;  MiA,  that  thei  dCBcrlptlon  preuented  by  the  ofeap 
must  b«  adopted  M  the  on*  moit  stable,  Boi  ICBSt  Mke^  to  be  affected 
with  mistakeB« 

Samb.*— Where  a  deed  contains  two  descriptions  of  the  land  eonreyed,  and 
both  are  of  equal  authority,  tbAt  one  which  Is  Boat  tttomblo  to  tbo  granteit 
muit  be  adopted. 

Afpbai.  from  the  Distriot  Court,  Seyenth  Judicial  District, 
Solaao  County. 

Pena  and  Baca  were  the  co-grantees  of  the  Mexican  Gov- 
ernment of  a  tract  of  land  confirmed  and  patented  to  them  by 
the  United  States,  which  grant  included  the  demanded  prem- 
ises. , 

Baca's  deed  to  McDaniel,  referred  to  in  th^  opinion  of  the 
Cburt  was  for  a  portion  of  the  grant,  and  was  dated  August 
21st,  1850. 

-  Pena^B  deed  to  Curr^  atd  Olai^e^  dated  Jvnuaiy  &7A, 
1653,'  also  mentioned  in  the  opinion  of  the  Court,  besides 
i^lenrfai^  to  the' McDamid  de^d  for  a  deseription;  of  the  prop- 
erty conveyed,  contained  an  additional  referenee  to  a  map 
made  by  Swan,  a  surveyor.  This  map,  Swan  made  after  the 
.p^f^l^asi^^by  McDaniel,  at  the  request  of  McDaniel  tod  one 
Mizner.  The  description  contained  in  the  McDaniel  deed, 
literally  followed,  did  not  include  the  demanded  premiaea; 
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the  map  made  by  Swan^  ;howefver,  .did  include  the  demanded 
premises.  The  tract  ef  land  in  controversy  was  a  parallelo- 
gram, ha\ring  for  its  base  an  arroyo  lying  south  of  the  land 
described  in  the  MoDaniel  deed,  but  was  included  in  the  Swan 
map.  On  the  ?th  day  of  Novembar,  1853,  Pena  executed  to 
Yance,  the  plaintiff,  a  deed,  which,  both  parties  admitted, 
included  in  its  description  the  demanded  premises.  Vance 
claimed  under  this  deed,  and  it  was  insisted  by  him  that  the 
deed  to  Ourrey  and  Clarke  did  not  convey  any  land  exc^ 
the  quantity  within  the  literal  calls  of  the  McDaniel  deed, 
while  the  defendants  daimed  that  the  deed  to  Ourrey  and 
Clarke  conveyed  all  tibe  Imd  laid  down  on  the  Swan  map  to 
which  it  referred.  As  both  parties  claimed  under  the  same 
grantors,  there  was  no  question  about  title.  Vance  purchased 
with  fuU  knowledge  of  the  prior  deeds,  so  that  the  only  issue 
before  the  Court  was  the  construction  of  the  description  con- 
tained in  the  Currey  and  Olarke  deed.  The  defendants,  a 
part  of  them,  claimed  under  Currey  and  Clarke,  and  a  part  of 
them  set  up  an  outstanding  title  in  Currey  and  Clarke,  or 
their  grantees. 

The  Court  below  gave  judgment  for  the  defendants,  and 
plaintiff  appealed  from  the  judgment,  as  well  as  from  an 
order  denying  a  new  triaL 

The  other  fads  are  stated  in  the  opinion  of  the  OourL 

W.  W.  8t&w,  for  AppeHant 

All  the  surveyors  agree  that  there  was  and  is  no  difficulty 
in  locating  by  the  description  in  the  McDaniel  deed  the  lands 
thereby  conveyed  and  therein  described;  and  hence,  if  the 
deed  to  Olarke  and  Currey  ecmtained  no  other  words  of  descrip- 
tion^  there  oould  be  no  dispute,  and  no  hesitation  in  determin- 
ing that  Vanee  did,  by  the  conveyance  from  plaintiff,  acquire 
tiile  to  the  lands  for  which  he  brou^t  ejectment,  and  which 
are  claimed  under  the  deed  to  Clarke  and  Currey. 

But  because  of  the  following  limguage  in  the  deed  to  Clarke 
and  Currey:  ^'the  same  being  the  land  as  laid  dowu  on  a  map 
or  plat  thereof  made  by  Thos.  M.  Swan,  Esq.,'' — it  is  claimed 
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that  Clarke  and  Currey  acquired  title  to  one  thousand  nine 
hundred  more  acres  than  McDaniel's  deed  conveyed.  This 
argument  and  pretension  rests  for  its  sole  foundation  upon  the 
proposition  that  all  other  words  of  descriptions  in  the  Clarke 
and  Currey  deed  must  be  nejected,  or  must  be  controlled  hy 
reference  to  the  Swan  plat  or  map. 

In  Ferris  v.  Coover,  10  CaL  628,  Mr.  Chief  Justice  Field 
says:  '^ The  principle  to  be  extracted  from  these  cases  is  this: 
that  the  lines  actually  irUended  by  the  parties,  if  they  can  be  ascer- 
tained, are  to  control.  The  rules  adopted  in  the  oonstructi<m 
of  hovjridaries  are  those  which  will  best  enable  the  Courts  to 
ascertain  the  intention  of  the  parties.  Thus^  preference  is  given 
to  monuments,  because  they  are  least  liable  to  mistake,  and  the 
d^ree  of  importance  given  to  natural  or  artificial  mcmuments, 
courses,  and  distances,  is  just  in  proportion  to  the  liability  of 
parties  to  err  in  reference  to  them.  But  they  do  not  occupy  an 
inflexible  position  in  regard  to  each  other.  To  hold  otherwise 
would  be  to  give  greater  importance  to  the  rule  itself  than  to 
the  reason  of  the  rule.  It  may  sometimes  happen  in  case  of 
a  clear  mistake  an  inferior  means  of  location  will  control  a 
higher.  In  Davis  v.  Bmnsford,  17  Mass.,  it  was  held  that  if, 
on  taking  the  whole  description  together,  it  would  be  moie 
reasonable  to  suppose  a  mistake  was  made  in  the  monuments 
referred  to  than  in  the  measurements  of  the  distance,  where 
the  two  disagree,  the  measurement  should  govern  instead  of 
the  monuments;  and,  in  that  case,  a  diagram  or  plat  of  the 
land  was  allowed  to  control  the  designation  of  the  monuments. 
^To  this  admeasurement,'  says  the  Court,  *we  are  bound  to 
adhere,  in  order  to  effectuate  the  intention  of  the  contending 
parties.'  '* 

"  In  Noorwaod  v.  Byrd,  1  Richardson,  S.  C.  186,  it  was  held 
that  when  on  the  face  of  a  deed  the  mention  to  convey  a  par- 
ticular tract  of  land  is  clear,  but  the  description  of  metes  and 
bounds  is,  upon  a  survey  for  the  purpose  of  locating  the  tract, 
ascertained  to  be  erroneous,  the  description  by  metes  and 
bounds  will  be  rejected  as  surplusage,  and  the  land  located  so 
as  to  cover  the  land  dearly  intended  to  he  conveyed/* 
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In  Fdhvood  v.  Ordham,  1  Bidiardflon,  497,  the  Court  say: 
'^  The  defendant's  counsel  is  wrong  in  supposing  that  there  is 
any  difFerence  in  the  rules  of  location  as  laid  down  and  en- 
forced in  the  older  or  more  recent  cases.  They  all  maintain 
that  in  locating  lands  we  are  to  resort,  first,  to  natural  bound- 
aries; second,  to  artificial  marks;  third,  to  adjacent  bound- 
aries; fourth,  to  courses  and  distances;  hut  it  has  never  heen 
held  that  each  of  these  occupied  an  infkxible  position/* 

In  this  connection  we  refer  to  authorities  (not  cited  in  Ferris 
V.  Coover)  ;  Seaman  v.  Hogehoom,  3  Barbour,  S.  0.  216 ;  21  lb. 
398;  Jackson  v.  Ransom,  18  John.  107. 

'^  The  construction  ought  to  be  made  upon  the  entire  deed^ 
not  on  any  particular  part  of  it^'  (Jackson  v.  Blodgei,  16  John. 
172.) 

We  therefore  deduce  the  rule  applicable  to  this  case  to  be^ 
that  the  intention  of  the  parties  is  to  be  ascertained  and  given ; 
that  if,  to  ascertain  it,  one  part  of  the  description  must  be 
rejected  or  disregarded,  it  is  proper  for  the  Court  to  treat  such 
portion  as  surplusage. 

That  when  there  are  two  attempted  descriptions,  which  are 
certain  in  themselves,  and  whidi  agree  with  each  other,  and  a 
third  which  is  at  total  variance  with  the  other  two,  the  third 
must  be  rejected,  especiaUy  as  in  the  case  where  on  its  face  it 
assumes  to  agree  with  the  other  two,  but^  in  point  of  fact,  it 
does  not 

John  Reynolds,  also  for  Appellant 

It  is  very  dear  that  Swan  was  called  to  survey  the  lands 
included  in  the  McDan.iel  deed,  and  for  no  other  object  To 
every  person  and  party  that  object  only  oould  have  been 
known,  and  no  presumption  that  the  survey  should  or  could 
indude  any  other  lands  than  those  in  that  deed  can  be  made 
against  Fena,  or  the  plaintiff,  or  any  other  person.  And  know- 
ing that  to  be  the  object  and  extent  of  the  survey,  well  and 
properly  made  Pena,  after  giving  the  same  description  in  the 
Currey  and  Clarke  deed  as  contained  in  the  McDaniel  deed, 
refer  to  the  Swan  map.     And  knowing  that  it  oould  not  oon- 
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tain  more  than  the  Ian<iB  defioribed  in  the  McDaniel  deed,  that 
map  cannot  control  those  boundarieB  which  are  certain,  and 
which,  from  all  the  testimony,  do  not  include  the  lands  in 
question. 

The  lands  in  the  Currey  and  Clarke  deed  are  described  as 
f oQows : 

"  Beginning  at  a  point  one  mile  and  a  half  due  north  of  the 
point  where  the  county  road,  so  called,  crosses  the  winter  course 
or  branch  ^  Arroyo  de  Agiui/  about  a  mile  and  a  half  east  of 
said  Manuel  Baca's  dwelling  house^  in  the  County  of  Solano; 
thence  running  due  west  to  the  base  of  the  mojontains;  thence 
in  a  southerly  direction,  following  the  base  of  the  mountains, 
to  a  point  about  three  English  miles  due  south  of  the  first 
mentioned  course  or  line ;  thence  due  east  three  English  miles ; 
thence  due  north  three  English  miles;  then  west  to  tke  ]dace 
of  beginning." 

If  the  desmption  had  stopped  here,  I  think  there  could 
have  been  no  doubt  but  that  this  description  must  have  been 
confined  to  the  land  contained  in  the  McDaniel  deed,  and  oould 
not  have  included  the  lands  in  question.  All  the  surveyors,  as 
witnesses,  say,  unequivocally,  that  the  McDaniel  deed  does  not 
include  the  lands  in  this  suit. 

The  description  in  the  Carrey  and  Clarke  deed  then  proceeds : 
''The  same  being  the  land  as  laid  down  on  a  plat  or  map 
thereof  made  by  Thomas  M.  Swan,  Esq.'*  I  have  already 
shown  the  object  of  making  this  map^  and  its  effect  upon  the 
parties  to  this  deed  and  the  plaintiff  in  this  action.  But  aup- 
pose  we  admit,  for  the  sake  of  the  argument,  that  it  was 
intended  to  include  all  the  lands  embraced  within  its  most 
exterior  lines,  then  it  could  not  control  the  description  in  this 
deed,  nor  extend  the  boundaries  of  this  deed,- so  as  to  include 
the  lands  in  question* 

The  deecription  in  the  Clarke  and  Currej  deed  then  proceeds: 
'^  And  being  the  land  the  boundaries  and  courses  whereof  are 
described  in  a  certain  deed  from  said  Baca  to  one  William 
McDaniel,  bearing  date  the  1st  day  of  August,  1860.^ 

This,  as  I  have  already  said,  shows  clearly  that  k  was  the 
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intenti^  of  th^  parties  to  oonyey.  only  the  lands  induded  in 
the  McDamel  deed.  After  giving  a  full  description  of  the 
lands,  being  the  same  as  contained  in  the  llJcDaniel  deed,  and 
referring  to  the  map,  with  the  knowledge  that  the  object  of 
that  map  was  only  to  include  the  lands  contained  in  that  deed, 
they  then,  to  make  their  intention  more  certain,  and  that  the 
Currey  and  Clarke  deed  should  only  contain  the  lands  in  the 
HeDaniel  deed,  refer  again  in  a  pointed  and  particular  manner 
to  the  McDaniel  deed,  to  show  that  the  lands  then  to  be  con- 
▼ct^iwere  to  be  confined  to  the  lands  in  the  McDaniel  deed, 
and  to  those,  only. 

Whitman  &  Wells,  for  Bespondenta. 

While  it  is  true  that  no  rule  for  the  location  dt  land 
described  in  a  deed  can  be  laid  down  which  is  not  subject  to 
an  infinite  variety  of  exceptions  arising  out  of  matters  of 
evidence,  still,  it  is  equally  true  that  there  are  certain  general 
rules,  w:ell  considered  and  established,  which  must  be  the 
guide  of  Courts  in  considering  the  proper  construction  of 
deeds,  and  by  w}ucb  the  evidence  must  be  measured.  Wo 
propose  to  state  some  of  these  rules  which  are  so  well  estab- 
lished that  they  cannot  be  disputed,  a;ad  by  these  rules  and 
the  evidence  given  in  the  case  as  measured  by  them,  to  insist 
that  the  judgment  of  the  Court  below  was  properly  rendered. 

1st.  Every  part  is  to  be  taken  most  strongly  against  the 
grantor^  and  every  uncertainly  is  to  be  taken  in  favor  of  the 
grantee.  {Hathayvay  v.  Power,  «  Hill,  453 — this  is  a  very 
fall  <5as^  and  we  invite  the  attention  of  the  Court  to  it,  although 
we  imagine  that  the  dispute  between  counsel  for  appellant 
and  ourselves  is  not  so  much  as  to  what  the  rules  are,  as  to 
what  is  their  proper  applicatipn  to  the  case  at  bar — Middle' 
ion  V.  PrUehard,  3  Scam.  610;  Co^heco  Go.  v.  Whittier,  10  N". 
Hamp.  805;  Jackson  v.  Shedson,  3  J.  B.  875;  Jackson  v. 
Oardner,  8  J.  It  808;  Jackson  y.  Blodgeti,  16  J.  R  172.) 

Sd.  A  plan  of  a  tract  of  land  which  is  referred  to  in  a 
deed  for  the  purpose  of  description,  is  to  be  treated  as  if  it 
were  annexed  to  and  made  part  of  the  deed,  and  may  be 
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referred  to  forf>*fe  purpose  of  aiding  in  the  identification  of 
the  land,  showi^^fete  form,  location,  etc  (Lincoln  v.  CvUum, 
4  Ala.  576.)  vtAev  this  rule  it  has  been  decided  that  when 
lines  are  laid  down  on  a  map  or  plan,  and  aire  referred  to  in  a 
deed,  the  courses,  distances,  and  other  particulars  appearing  on 
such  plan  are  to  be  as  much  regarded  as  the  true  descrip- 
tion of  the  land  conveyed  as  they  would  be  if  expressly 
recited  in  the  de^  (Davis  v.  Rainsfard,  17  Mass.  210.)  And 
also,  if  a  lot  of  land  be  gnanted,  specifying  its  number  in  a 
certain  patent,  and  referring  to  a  map  on  which  it  is  laid  down, 
the  whole  lot  will  pass,  although  described  in  the  deed  to  coor 
tain  a  less  number  of  acres  than  it  actually  does.  (Jackson  y. 
Defendorf,  1  Cal.  493.) 

3d.  A  deed  will  always  be  construed,  if  possible,  so  as  to 
render  it  operative,  and  to  carry  out  the  true  intention  and 
meaning  of  the  contracting  parties,  whenever  it  is  possible  to 
ascertain  the  same.  So  it  was  decided  in  Keitte  v.  Reynolds, 
8  Green.  393,  side  paging:  that,  "When  a  parcel  of  land  is 
conveyed,  as  being  the  whole  of  a  certain  farm,  which  is  after- 
wards described  in  the  deed  by  courses  and  distances  winsb, 
do  not  include  the  whole  farm,  so  much  of  the  deecriptian 
will  be  rejected  as  that  the  whole  may  pass.*'  (See,  also, 
Lodge's  Lessee  v.  Lee,  6  Cranch.  278.)  So  in  Jackson  v.  LoonUs, 
18  J.  R.  81:  "The  governing  consideration  in  all  cases  upon 
the  construction  of  deeds- is  to  give  effect  to  the  intention  of 
the  parties,  if  the  words  they  employ  will  admit  of  it;  *  *  * 
here  is  a  flat  contradiction  in  the  description,  and  then  we 
ought  to  take  that  which  is  most  stable  and  certain ;  *'  and  in 
Jameson  v.  Balmer,  1  Shep.  425 :  "  Though  there  may  be  a 
want  of  accuracy,  or,  indeed,  a  repugnance  in  some  part  of  the 
language  of  a  deed  of  land,  the  intention  of  the  parties  is  to 
be  gathered  from  the  whole  language  used;'*  and  in  Stone  v. 
Clark,  1  Met  378 :  "  When  a  deed  conveying  land  is  of  doubt- 
ful construction  as  to  the  boundaries,  tie  construction  given 
by  the  parties  themselves,"  as  shown  by  their  acts  and  adnua- 
sions,  is  deemed  to  be  the  true  one,  unless  the  contrary  be 
dearly  shown;''  and  in  Proctor  v.  Pool,  4  Dev.  870:    "If  the 
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description  in  a  deed  be  so  vagne  and  contradictory  that  it 
cannot  be  ascertained  what  thing  is  meant,  the  deed  is  void — 
but  different  descriptions  will  be  reconciled,  if  possible,  or  if 
irreconcilable,  yet,  if  one  of  them  point  out  the  thing  intended, 
a  false  or  mistaken  reference  to  another  particular  shall  not 
avoid  it ;  '^  and  in  the  case  of  Norwood  v.  Byrd,  1  lUohardson, 
S.  C.  185,  cited  by  opposing  coifnsel,  the  Court  say:  "To 
effect  the  plain  intention  to  convey  the  Norwood  grant,  thfe 
boundaries  may  be  rejected  as  surplusage/^  (See,  also,  JocA;- 
9on  V.  Loomis,  cited  suprd,  and  the  same  case,  19  J.  R.  488; 
Jackson  v.  Blodgett,  16  J.  R.  172;  Jackson  v.  Oardner,  7  J. 
E.  217.) 

By  the  Court,  Shafteb,  3. 

This  is  an  action  of  ejectment.  The  question  presented  by 
the  record  for  review  involves  the  construction  of  a  deed  given 
by  Pena  to  Currey  and  Olailce,  January  27th,  1868,  and  re- 
corded February  19th  of  the  same  year.  The  description  of  the 
land  intended  to  be  conveyed  is  as  follows : 

"  All  and  singular  any  of  the  lands  and  lots  of  land  embraced 
within  the  boundaries  of  that  parcel  or  tract  of  land  described 
in  a  certain  deed  executed  by  Manuel  Baca  to  William  Mc- 
Daniel,  bearing  date  on  or  about  the  21st  day  of  August,  in  the 
year  1850 ;  the  said  land  being  in  the  County  of  Solano  afore- 
said^ and  the  boundaries  being  described  on  a  certain  map 
thereof  made  by  Thomas  M.  Swan,  to  which  said  deed  to  said 
McDaniel  reference  is  hereby  made  for  a  full  and  ample  descrip- 
tion of  said  land.*' 

The  description  in  the  deed  of  Baca  to  McDaniel  begins  at 
a  point  near  the  centre  of  the  north  line  of  the  tract  to 
be  conveyed,  and  proceeds  as  follows:  '^Thence  due  west  to 
the  base  of  the  mountains;  thence  in  a  southerly  direction 
three  English  miles,  that  is  to  say,  following  the  base  of  Ihe 
mountains  in  a  southerly  direction  three  English  miles ;  thence 
due  east  three  English  milea;  thence  due  north  three  English 
miles;  thenoe  west  to  the  place  of  beginning,  so  as  to  include 
three  English  miles  square,  or  nine  square  miles  of  land.'' 
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The  Swaa  map  is  made  part  of  the  statement  on  appeal, 
and  under  the  adjudged  casea  both  that  map  and  the  descrip- 
tion given  in  the  deed  of  Ba^ca  to  KcDaniely  are  to  be  consid- 
ered part  of  the  deed  to  be  construed.  "When  one  deed 
refers  to  another  for  a  description  of  the  granted  premises,  it 
is  regarded  as  of  the  same  effect  aa  if  the  latter  was  copied 
into  the  deed  itself/'  (Alleh  v.  Bates,  6  Pick.  460;  Fasa  v. 
Cfisp,  20  Pick.  121.)  "When  lines  are  laid  down  upon  a 
plan,  and  are  referred  to  accordingly  in  a  deed,  they  are  to  be 
regarded  as  giving  the  true  description  of  the  parcel  as  much 
as  if  expressly  recited  in  the  deed  itself ♦"  (Davis  y.  Bainsfard, 
17  Mass.  210;  Kennebec  Purchase  v.  Tiffany,  1  Ma  219; 
Thomas  v.  Patten,  13  Me.  329 ;  Limt  v.  HaUand,  14  Mass.  149 ; 
Miller  v.  CuUum,  4  Ala.  576.) 

The  deed  to  McDaniel  calls:  First — For  nine  square  miles; 
Second — Lying  in  the  form  of  a  square;  Third— Induded 
within  certain  boundaries  named.  The  boundaGries  as  given 
are  courses  and.distancee^  aided  somewhat  as  to  the  westerly 
side  of  the  tract  by  reference  to  physical  objects.  The  initial 
point  is  not  marked  by  any  monument  The  end  of  the  line^ 
described  as  running  due  west  from  the  place  of  beginnings  is 
not  indicated  otherwise  than  by  saying  that  it  tenninates  '^at 
the  base  of  the  mountain.'^  The  reference  here  is  not  to  a 
visible  object,  but  to  a  point,  the  exaet  location  of  which  can 
never  be  determined  with  absolute  precision*  Witnesses  of 
equal  intelligence,  after  giving  to  the  subject  an  equal  amaont 
of  attention,  might,  and  probably  would,  differ  more  or  less  in 
their  conclusions  concerning  it.  The  western  line  is  described 
as  running  in  a  southerly  direction  three  English  miles,  follow* 
ing  the  base  of  the  moimtain ;  but  the  exact  line  of  the  base 
is  not  fixed  by  any  reference  to  visible  objects^  nor  is  there  any 
object  named  as  marking  the  southern  terminus  of  the  western 
line.  The  residue  of  the  description  is  clearly  given  by  cooraefl 
and  distances,  and  to  every  practical  intent  we  consider  that 
the  entire  description  is  of  like  character*  A  plat  was  pro- 
duced in  evidence  at  the  trial,  based  upon  this,  description  by 
courses  and  distances,  and  appeara  as  a  fact  in  the  case  that 
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the  iBcluded  area  contains  nine  square  miles,  the  quantity 
called  for  by  the  deed;  but  it  also  appears  that  this  result 
ivas  reached  Only  by  a  sacrifice  of  the  square  form  constituting 
the  second  call.  As  between  these  conflicting  requirementj? 
in  the  deed  to  McDaniel,  the  description  going  upon  courses 
and  distances  must  prevail.  But  the  case  shows  that  there  is 
a  discrepancy  or  conflict  between  the  verbal  description  by 
oonrses  and  distances  and  the  description  furnished  by  the 
juAp,  and  the  law  governing  that  conflict  is  the  principal  ques- 
tion presented  for  our  consideration. 

It  appears  that  the  map  includes  an  area  largei»  by  nineteen 
hundred  acres  than  the  area  embraced  in  the  verbal  description 
by  courses  and  distances,  which  excess  of  quantity  lies  in  the 
form  of  a  parallelogram  eonstitutii^  the  southern  portion  of 
the  map. 

The  map  contains  ^metfaing  more  than  a  mere  delineation 
of  exterior  boundaries.  The  course  and  location  of  the  hills 
on  the  w^t  side  of  the  tract  are  given.  The  general  area  of 
the  map  is  subdivided  into  lots,  the  positions  of  whidh  are 
lespectively  indicated  by.  interior  lines  and  by  immberSy  and 
the  quantity  (tf  land  embraced  in  the  lots  respectively  is  Mated 
IB  figures  on  the  face  of  each  lot  The  site  of  the  Town  or 
Village  of  Vacaville  is  produced  upon  the  plan,  and  thb  plan 
is  traversed  by  roads  and  streams  running  in  various  directions. 
Not  only  are  these  natural  and  artificial  objects  represented 
upon  the  map,  but  they  fill  it  to  its  exterior  Hmits.  The  map 
further  shows  the  position  of  the  tract  relatively  to  an  out- 
side object,  vi^:  the  dwelling  house  of  Baca,  and  e)chtbi1s  a 
**  oonnty  road,**  nmning  from  the  house  to  and  across  the  tract 
in  a  northeasterly  direction ;  and  the  question  precisely  stated 
is,  whether  a  map  so  constructed,  it  'being  referred  to  and  made 
part  of  the  deed  to  be  construed,  is  to  be  regarded  as  a  more 
authoritative  manifestatibn  of  the  tnd^rdtauding  of  the  par- 
ties than  the  verbal  description  by  courses  and  distances. 

The  TTile  governing  the  oonstrnction  of  deeds  containing 
eonflicfing  descriptions  is  that  the  description  the  least  likely 
fx>  be  affected  with  mistakes  is  to  be  adopted.     (Davis  v.  Bains- 
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ford,  17  Mass.  210.)  By  way  of  further  exposition,  it  has 
been  held  that  that  description  should  be  followed  which  is 
the  most  stable  and  certain,  (JacJcsan  v.  Loomis,  18  John.  81,) 
and  the  only  reason  why  monuments  are  followed  as  against 
courses  and  distances  is,  that  of  the  two,  monumental  lines  are 
more  stable  and  certain,  and  are  less  liable  to  be  mistaken. 
We  consider  that  the  map  constituting  a  part  of  the  deed  now 
in  question,  replete  as  it  is  to  its  very  outlines  with  delinea- 
tions of  natural  objects  found  upon  the  land,  such  as  hills 
and  streams,  and  of  constructions  thereon,  such  as  roads, 
houses,  villages,  etc,  is  more  "stable  and  certain,"  and  "less 
likely  to  be  affected  with  mistakes,"  than  the  other  descrip- 
tion by  courses  and  distances  contained  in  the  deed.  In  effect, 
the  map  makes  the  deed  a  conveyance  by  monuments.  Baca's 
house  to  the  west  of  the  tract  is  a  monument,  and  so  is  the 
chain  of  hills  forming  its  western  boundary,  and  so  is  every 
object,  whether  natural  or  artificial,  delineated  upon  the  map. 
These  objects  might  have  been  set  forth  in  language;  and  if 
they  had  been,  and  with  that  fullness  of  detail  which  the  map 
exhibits,  that  such  verbal  description  would  have  overruled 
the  description  by  courses  and  distances  can  hardly  admit  of 
question.  For  all  the  purposes  of  argument  here,  the  map 
may  be  regarded  as  a  daguerreotype  of  the  land  which  the 
grantor  intended  to  convey.  In  Thomas  v.  Patten,  13  Maine, 
833,  it  was  held  that  all  the  objects  represented  upon  a  plan 
are  to  have  the  same  effect  as  they  woiild  if  brought  into  the 
deed  by  verbal  description. 

But  there  is  another  view  under  which  the  point  in  contro- 
versy may  be  disposed  of.  Assuming  that  we  are  mistaken  in 
holding  that  the  description  furnished  by  the  map  is  more  reli- 
able and  therefore  more  authoritative  than  the  verbal  descrip- 
tion by  courses  and  distances,  the  most  that  can  be  claimed  for 
the  appellant  is  that  the  two  descriptions  are  of  equal  author- 
ity. Considering  the  case  under  that  aspect,  the  settled  rule 
of  law  would  require  us  to  adopt  the  description  most  favor- 
able to  the  grantee. 

Judgment  af&rmed* 
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EDWARD  T.  ALLENDER  v.  THOMAS  G.  FRITTS  aot 
SAMUEL  Q.  SHELDON. 

AtpbaIk — ^An  appMl  doei  oot  He  ftom  an  order  rtfntliif  to  OltsolTO  ao  a^ 

tmehment. 
AVPBAL — iOkdsb. — On   an   appeal    from   a   final   Jodgment   tlie   Ooort   cannot 

rerlew  an  order  refoalng  to  dleeolre  an  attachment 

App£ai.  from  the  District  Court,  Seventh  Judicial  District, 
Marin  County. 

On  the  4th  day  of  Angnst,  1868,  plaintiff  commenced  an 
action  in  the  District  Court  of  Marin  County  against  defend- 
ants to  lecoyer  judgment  for  work  and  labor  alleged  to  have 
been  done  for  defendants,  and  for  brick  sold  them. 

On  the  same  day,  plaintiff  procured  an  attachment  to  be 
issued  in  the  action,  which  was  placed  in  the  Sheriff's  hands, 
who,  on  the  same  day,  levied  on  personal  property  of  defend- 
ants. The  summons  was  served  on  the  same  day.  On  the 
13th  day  of  August,  defendants  served  notice  on  plaintiff  that 
ihey  would,  on  the  18th  of  August,  move  the  County  Judge 
to  dissolve  the  attachment 

The  County  Judge  denied  the  motion. 

Defendants  answered,  denying  the  allegations  of  the  com- 
plaint 

November  4th,  1868,  plaintiff  recovered  judgment  Defend- 
ants appealed  from  the  order  refusing  to  dissolve  the  attach- 
ment, and  from  the  judgment 

O.  F.  &  William  H.  Sharp,  for  Appdkliti^ 

John  BeynoldSy  for  Respondent 

By  the  Court,  Sawteb,  J. 

TTiis  IS  an  appeal  from  an  order  refusing  to  dissolve  an  at- 
tachment, and  from  the  judgment  entered  in  the  cause. 

The  only  error  relied  on  is  the  refusal  to  dissolve  tbe 
attadiment  It  is  insisted  by  respondent  that  the  question 
cannot  be  considered,  for  the  reason  that  under  the  provisions 
of  tiie  Practice  Act  the  order  ia  not  appealable;  and  that  it 
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cannot  bo  reviewed  on  an  appeal  from  the  judgment,  for  tbe 
reason  that  the  Court,  on  an  appeal  from  a  judgment,  can 
only  "review  an  intermediate  order  involving  tiie  merits  and 
necessarily  affecting  the  judgment"  (Practice  Act,  Sec.  344.) 
This  objection  seems  to  us  to  be  well  founded.  Section  347 
prescribes  the  casiM  and  section  336  the  time  in  which  an 
appeal  may  be  taken.  This  is  not  an  appealable  order  within 
the  meaning  of  those  sections,  and  an  appeal,  therefore,  cau- 
not  be  taken  from  it  directly  as  an  order;  and  it  is  not  an 
order  "involving  the  merits,  and  necessarily  affecting  the 
judgment,"  within  the  meaning  of  section  344.  The  attach- 
ment is  merely  a.  proceeding  ancillary  to  the  action,  by  which 
a  party  is  enabled  to  acquire  a  lien  for  the  security  of  his 
demand  by  a  levy  made  before  instead  of  after  the  entry  of  a 
judgment.  This  ancillary  proceeding  may  be  taken  at  the 
time  of  the  commencement  of  the  action,  or  at  any  time  after- 
wards. If  either  the  action  nor  the  judgment,  under  our  law, 
in  any  manner  depends  upon  the  attachment,  although  the 
attachment  depends  upon  the  action.  The  judgment  in  the 
ease  is  precisely  the  same,  whether  the  attachment  is  dissolved 
or  not  In  those  States  where  the  attachment  ia  used  as  a 
process  acquiring  jurisdiction,  the  consequence  of  dissolv- 
ing or  t«fttsing  to  dissolve  an  attachment  might  be  different 
But  here,  the  judgment  is  not,  in  any  respect,  affected  by  the 
attachment  We  could  neither  reverse  nor  modify  the  final 
judgment  in  any  particular  in  consequence  of  any  error  in  the 
attachment  proceedings..  The  provision  —  "Upon  an  appeal 
from  a  judgment  the  Court  may  review  any  order  involving 
the  merits  and  neoessarily  affecting  the  judgment^"  implies 
that  it  shall  not  review  intermediate  orders  not  affecting  the 
judgment  We  think  the  question  cannot  be  reviewed  in  this 
form  of  proceeding.  It  is  a  case  for  which  the  Practice  Act 
has  made  no  provision. 

The  case  cdf  Taaffe  v.  BoserUhal,  7  Cal.  518,  appears  to  have 
been  decided  on  the  authority  of  Oriswold  v.  Sharpe,  2  Cal. 
17.  But  the  latter  case  arose  under  the  Practice  Act  of  1851, 
(which  provided  for  an  appeal  "from  an  order  *  *  *  which 
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affects  a  substantial  right  in  an  action  or  special  pltoce^di^^"^ 
Probably  tMs  provision  would  embrace  an  order  of  the  kind 
under  consideration.  The  attention  of  the  Court,  in  the  case 
of  Taaffe  v.  BoserUhal,  does  not  appear  to  have  been  called  to 
the  amendment  of  the  Practice  Act  in  this  particular.  Besides, 
the  objection  does  not  appear  to  have  been  raised  or  discussed 
in  Oriswold  v.  Sharpe. 

No  error  appearing  which  affects  the  judgment^  it  must  be 
affirmed,  and  it  is  so  ordered. 


G.  T.  DORSET  v.  JOHN  BAKRY. 

I  —  ConTMwaqw — The  atatntofy  proceeding  contetttag  so  election 
la  s  epecial  caie,  prorided  for  by  lectlon  nine  of  Article  VI  of  the  Constitu- 
tion ;  wholly  dlttlnet  in  form  and  aubetantlally  different  from  the  common 
law  remedy. 

JtoOMUiT  IN  COHTsaraD  lBLacnov.-*Upon  the  entry  of  a  Judgment.  In  a 
eonteated  election  caae  under  the  atatute,  the  power  of  the  Court  otc^  the 
canae  ceaaea,  and  It  cannot  grant  a  new  trial  or  re-ezamtne  the  laanes  of 
law  or  fact 

■ajca — Jltpbal  FBOit.-«^An  appeal  lies  from  inch  jn^sment  to  the  Supreme 
Court,  which  may,  upon  a  reversal  of  the  judgment.  If  It  be  found  nei^aaary 
or  proper,  order  a  new  trial  In  the  Court  below. 

Appeal  from  the  County  Court,  Tuolumne  Counly*  . 

The  facts  are  stated  in  the  opinion  of  the  Court 

Edwin  A.  Rodgers,  and  George  CadwoHader,  for  Appellant 

The  Court  below  exhausted  its  authority  when  it  entered 
its  judgment  confirming  the  election  of  Barry.  (Wood's  Dig. 
786,  Sec  69.) 

This  final  judgment  was  rendered  on  the  6th  of  KoVember, 
1863^  and  ended  the  controversy,  as  well  as  the  special  term. 

H.  P.  Barber,  for  Bespondent 

Hie  County  Court  is  a  Court  of  record.  (Wood^s  Dig.  16t, 
Bee.  694.) 

In  Oourts  of  record  the  power  to  grant  new  trials 'lilay,  sd 
far  as  the  United  States  are  concerned,  be  considered  as  a  com- 
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iDon  law  righty  independent  of  statute,  dating  hack  even  prioi 
to  the  case  of  Wood  v.  Ounsttm,  in  .1655.  Sty.  462 ;  Rex  v. 
Corp.  of  JSewcUey,  1  P.  Wons;  207;  2  Gfr.  &  Wat  on  New 
TrialB,  88.) 

!N'o  special  power  is  given  to  either  the  District  or  County 
Courts  by  our  statute  to  grant  new  triala,  except  in  providing 
the  means  necessary  to  attain  that  end.  The  general  power, 
as  to  Courts  of  record,  appears  to  be  conceded  by  implication. 
(Wood's  Dig.  192,  Arts.  927,  928.) 

The  County  Court,  in  these  contested  election  cases,  acts  as 
a  Court.  The  Judges  of  the  Supreme  Court  of  New  York,  on 
the  contrary,  in  proceedings  to  open  streets,  act  more  as  qtiasi 
Comniissionars  than  as  a  Court  (S  Hill,  15,  cited  in  the 
opinion.) 

The  Act  in  question  refers  to  the  County  Court  as  a  Court, 
and  ito  only  effect  is  not  in  any  maimer  to  limit  the  general 
powers  of  that  Court,  but  simply  to  provide  that  contested  elec- 
tion cases  shall  be  tried  there. 

As  regards  the  time  of  appeal  from  the  judgment  of  the 
County  Court,  referred  to  in  the  opinion,  it  must  be  remem- 
bered that  the  old  Act  (Compiled  Laws,  785,  Sec.  69)  pro- 
vided for  an  appeal  to  the  District  Court,  where  the  wliole 
matter  was  retried. 

We  respectfully  suggest  that  the  County  Court  has  llie 
right,  where  it  exercises  its  functions  as  a  Court,  to  grant  new 
trials  in  all  cases;  that  the  object  of  the  contested  election  Act 
was  not  to  limit  the  power  of  the  Court,  but  to  provide  a 
tribunal  where  such  cases  should  be  tried. 

County  Judges  have  the  power  to  hear  and  determine  nuh 
tions  for  new  trials  ovi  of  Court  and  at  Chambers.  (Lawv  ol 
1861,  Chap.  389,  p.  199.) 

Cases  of  alleged  fraudulent  insolvency  are  also  '^  special  pro- 
ceedings "  tried  in  the  County  Court,  and  the  statute  providing 
for  sudi  trial  makes  no  provision  for  a  new  trial  (Wood's 
Dig.  499,  Arts.  26,  67.)  Yet,  we  imagine  yonr  honors  would 
hesitate  long,  before  deciding  that  the  County  Court  ooold  aofe 
grant  a  new  trial  in  saA  case& 
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DoTsej  and  Bany,  and  two  other  persons,  were  candidates 
at  the  general  election  of  1868  for  the  office  of  constaJ>le  iar 
Township  No.  1,  in  Tuolumne  County.  The  Board  of  Siiper- 
visors  canvassed  the  election,  and  declared  Barry  and  John 
Edwards  duly  elected  as  constables  for  said  township.  On  the 
28d  day  of  October,  1868,  Dorsey  filed  in  the  County  Court  of 
Tuolumne  County  his  petition  contesting  the  election  of 
Barry,  and  praying  that  he  (Dorsey)  might  be  declared  elected 
in  the  place  of  Barry.  A  citation  was  issued  to  Barry  to  appear 
before  the  Court  on  the  3d  day  of  November;  and  on  that  day, 
at  a  special  term  held  for  the  hearing  of  said  contested  election 
case^  the  parties  appeared  before  said  Court,  and  the  defendant 
filed  his  demurrer  and  answer,  and  the  Court  proceeded  to  hear 
said  cause,  and  on  the  6th  day  of  November  rendered  judg- 
ment confirmitig  the  election  of  Barry.  On  the  10th  of  Novem- 
ber, Dorsey  filed  his  notice  of  intention  to  move  for  a  new 
trial,  and  on  the  14rth  of  November,  die  motion  was  heard  and 
a  new  trial  granted,  and  the  hearing  was  ordered  for  the  80th 
day  of  November  to  which  day  the  cause  was  continued.  It 
appears  from  the  statement  that  ^^on  the  11th  day  of  Decem- 
ber, 1868,  the  Judge  of  said  Court  opened  said  special  term," 
and  proceeded  with  the  trial  of  said  cause,  and  on  the  13th  of 
December  the  Court  rendered  judgment  annulling  the  election 
of  Barry  as  declared  by  the  Board  of  Supervisors,  and  declar- 
ing Dorsey  duly  elected  as  constable. 

Barry  gave  notice  on  the  following  day  of  a  motion  for  a 
new  trial,  and  the  motion  being  denied,  he  gave  notice  on  the 
23d  of  December  of  an  appeal  from  the  judgment  and  the 
order  overruling  the  motion  for  a  new  trial. 

After  the  entry  of  the  judgment  in  favor  of  Barry,  on  the 
6th  of  November,  he  objected,  at  each  stage  of  the  proceed* 
ings,  to  the  further  .action  of  the  Court  in  the  premises.  The 
proceedings  were  instituted  and  conducted  under  the  provisions 
of  the  Act  of  1850,  and  the  amendments  thereof  (Wood's 
Digest  880-2.)     The  cause  is  not  one  of  which  the  Court 
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had  jurisdiction  by  virtue  of  its  organization,  but  it  falls  within 
the  class  of  "special  cases"  provided  for  by  section  nine  of 
Article  VI  of  the  Constitution,  the  }urisdicti<Hi  of  which  may 
be  conferred  upon  that  Court  by  the  L^;iBlatare.  In  Saunders 
Y.  Haynes,  13  Cal.  150,  it  is  said  that  ''tJie  statnte  of  1850 
creates  a  special  proceeding  wholly  distinct  in  farm  and  sub- 
stantially different  from  the  common  law  remedy."  The  Act 
itself  provides  a  complete  mode  of  procedure,  leaving  but  little, 
if  anything,  dependent  upon  implication  or  the  eomjoon  law 
powers  of  the  Court. 

The  written  statement  of  contest,  the  filing  of  it  in  the 
Clerk's  office,  the  fixing  of  the  time  of  hearing,  the  procesfl  and 
its  service,  the  attendance  of  witnesses,  the  oontinuanoesy  the 
hearing  by  the  Court,  the  feee  of  officers  and  witnesses,  the 
liabilities  of  the  parties  thearefor,  the  judgment  far  costs  and 
the  manner  of  collecting  the  same,  the  dismissal  for  insuffi- 
ciency of  the  proceedings  or  for  want  of  prosecution,  the  judg- 
ment and  the  appeal  therefrom,  are  all  specially  provided  for 
in  the  Act.  One  of  the  usual  rules  of  all  Courts  sitting  in  the 
trial  of  actions  does  not  prevail  here.  A  judgment  by  default 
or  nil  dicit  cannot  be  rendered.  The  Court  must  proceed  to 
hear  the  proofs  and  aU^ations  of  the  parties,  and  without  re- 
gard to  the  allegations  of  the  contestant  or  the  default  of  the 
defendant,  if  the  contestant  does  not  offer  his  proofs  the 
proceedings  must  be  dismissed.  (Searcy  y.  Orow,  15  Cal. 
117.)  No  provision  is  made  for  taking  depositions  nor  for  any 
of  those  proceedings  which,  in  an  action  between  parties,  would 
result  in  delays  and  continuances.  In  special  proceedings,  the 
Court  vested  with  jurisdiction  by  the  statute  possesses  only 
such  powers  as  the  Act  creating  the  special  case  has  conferred, 
and  in  the  exercise  of  those  powers  it  is  limited  by  the 
terms  of  the  Act.  {Whitney' y.  Board  of  Delegates,  14  Cal. 
603.) 

It  is  held  also,  in  Saunders  v.  Haynes,  that  ^^  the  statute  evi* 
dently  intended  to  afford  a  new  and  sunmiary  remedy  in  oasef> 
of  contested  elections,''  and  it  is  a  cardinal  ml^^  that  in  sum* 
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rnary  proceedings,  ^  kw  iniiJit  be  strictly  pursued.  (Sedg- 
wick on  Stat^  and  Const.  Law,  319.) 

In  section  sixty- two  of  the  Act,  provision  is  made  for  the 
continuance  of  the  special  term,  not  exceeding  twenty  days, 
npon  good  cause  ^own  before  the  oonunencement  of  the  trial ; 
and  it  further  provides  that  after  the  commencement  of  the 
trial  it  may  be  continued  from  day  to  day  until  such  trial  is 
ended.  The  continuance  in  those  two  cases  being  provided 
for,  all  further  power  of  continuance  is  excluded. 

It  is  not  directly  asserted  by  counsel  that  the  Court  had 
authority  to  continue  the  cause  otherwise  than  is  provided  for 
in  that  section,  and  it  does  not  appear  that  the  Court  has  assum- 
ed to  exercise  such  authority.  The  judgment  was  rendered  on 
the  6th  of  November,  and  it  does  not  appear  from  the  record 
that  on  that  day  the  Court  continued  the  special  term  to  a  fa* 
ture  day;  and  in  the  absence  of  proper  evidence  to  the  contrary, 
it  will  be  preslimed  that  the  special  term  ended  upon  the  entry 
of  the  judgment ;  and,  therefore,  there  was  no  special  teorm  of 
the  Court  at  the  time  of  the  filing  or  hearing  of  the  motion 
for  a  new  trial,  unless  one  had  been  created  by  the  Court 
Upon  the  entry  of  the  judgment  the  power  of  the  Court  over 
the  cause  ceased,  for  the  reason  that  the  statute  has  not  o<m- 
f erred  upon  it  any  further  jurisdicticm.  In  People  v.  Super- 
visors of  Oreene,  12  Barb.  217,  it  was  held  that  the  power  «f 
the  Board  of  Supervisors  ended  upon  declaring  the  result  of 
the  election,  and  that  they  could  not  hold  a  further  session  to 
correct  an  error  in  the  canvass,  because  they  were  not  author- 
ized to  do  so  by  the  statute.  It  will  be  observed  that  the 
statute  does  not  authorize  the  Court  to  appoint  a  new  tevrn 
after  the  expiration  of  the  term  appointed  upon  the  filing  of 
the  petition.  In  special  proceedings,  the  Court  looks  to  tho 
statutes  alone  for  authority;  and  the  question  whether,  in  a 
given  case,  the  Court  can  exercise  any  power  or  adopt  any  of 
the  forms  of  procedure  conmKm  to  Courts  of  law,  must  be 
determined  by  the  provisions  of  the  statute  conferring  juris- 
diction. Thus,  it  is  held  that  there  can  be  no  jury  in  apeeial 
proceectingft'  unless  it  is  provided  for  in  the  statute.     (Eoppi^ 
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hu8  y.  State  Capitol  Cammimaners,  16  OaL  248;  Beckman  v. 
Saratoga  and  Schenectady  Bailroad  Gompamy,  8  Paige,  76; 
Livingston  v.  Mayor  of  New  York,  8  Wend.  86.) 

In  proceedings  to  aoqnire  the  right  of  way,  where  it  is  pro- 
vided that  certain  orders  or  judgments  shall  be  final,  and  no 
appeal  is  provided,  it  is  held  that  no  appeal  lies.  (Ex  parte 
Ransom,  3  Code  R.  148;  New  York  Ooniral  Bailroad  Com^ 
pany  v.  Marvin,  11  N.  Y.  276.) 

The  new  trial  granted  on  the  14th  of  iN^ovember  was  void, 
and  of  no  effect  for  any  purpose,  unless  the  special  term,  in 
existence  when  the  judgment  of  November  6th  was  rendered, 
still  continued;  and  in  our  opinion,  even  in  the  event  that  the 
Court  was  still  holding  the  special  term,  the  order  granting 
the  petitioner's  motion  for  a  new  trial  was  without  authority, 
and  void.  The  statute  has  not  made  provision  for  the  re- 
examination of  the  issues  of  law  or  of  fact  in  that  Court,  but 
has  expressly  provided  for  the  taking  of  an  appeal.  It  is 
said  In  the  Matter  of  Beekman  Street,  20  J.  R.  369,  and  affirm- 
ed In  the  Matter  of  Mount  Morris  Square,  2  TTill,  14;  16  Barb. 
37,  and  many  other  cases,  that  the  Supreme  Court,  in  revis- 
ing, confirming,  or  setting  aside  reports  of  CiHnmiasionerB  of 
Streets  appointed  by  them,  derive  their  powers  from  the  stat- 
ute under  which  diey  act,  not  as  a  Court,  but  as  Commis- 
sioners. In  the  Matter  of  Cwnal  Street,  11  Wend.  154,  In  the 
Matter  of  Mount  Morris  Square,  2  Hill,  14,  and  in  Visscher  v. 
Hudson  River  Railroad  Compa/ny,  16  Barb.  87,  the  Court  held 
that  they  could  not  reconsider  their  decisions  confirming 
the  report  of  Commissioners  appointed  by  them,  because  the 
statute  did  not  vest  in  them  the  jurisdiction  to  review  their 
decisions.  And  in  People  v.  Supervisors  of  Greene,  the  Court 
said  that  if  they  should,  by  mandamus,  order  the  Supervisors 
to  re-examine  the  election  returns,  the  action  of  the  Board 
would  be  void,  for  the  Board  was  not  vested  with  that  power 
by  the  statute,  though  the  error  in  the  decision  of  the  Board 
was  apparent. 

We  are  aware  that  it  was  held  by  the  late  Supreme  Court 
that  in  special  proceedings  to  contest  elections  the  County 
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C!oiirt  coiQd  grant  a  new  trial  Tbe  decision  in  that  case 
(Dichuuon  v.  Van  Horn,  9  OaL  207)  seems  to  have  been 
founded  npon  the  provisions  of  section  sixfy-three  of  the  Act 
of  1850,  to  regulate  elections,  and  upon  the  idea  that -the 
appellate  power  of  the  Supreme  Oonrt  could  not  be  propftrly 
exercised  unless  it  could  order  a  new  trial  in  the  County 
Court,  and  that  if  the  Supreme  Court  oould  so  order,  the 
County  Court  must  necessarily  have  that  power  without  an 
order  from  the  Supreme  Court  In  our  opinion,  section  sixty- 
three  has  no  reference  to  the  power  to  grant  a  new  trial,  nor, 
indeed,  to  any  proceeding  that  might  be  had  after  judgment, 
as  in  a  civil  action.  The  only  portion  of  the  section  that  can, 
under  any  construction,  be  held  to  bear  upon  the  question  of 
the  authority  to  order  a  new  trial  is  as  follows:  '^  Such  Court 
shall  be  governed  in  the  trial  and  determination  of  the  con- 
tested election  by  the  rules  of  law  and  evidence  governing 
the  determination  of  questions  of  law  and  fact  so  far  as  the 
same  may  be  applicable."  This  clause  evidently  means  sim- 
ply that  questions  of  law  and  questions  of  fact  arising  in  the 
progress  of  the  trial  of  the  contested  election  shall  be  deter- 
mined by  the  Court  according  to  law;  and  that  evidence  shall 
be  admitted  and  its  effect  determined  by  the  rules  of  law  gov- 
erning the  production  and  effect  of  evidence  on  the  trial  of  an 
action  at  law. 

It  does  not  necessarily  follow  that  if  the  appellate  Court 
can  order  a  new  trial  in  the  inferior  Court,  that  the  inferior 
Court  can,  of  its  own  motion,  grant  a  new  triaL  It  will  be 
remembered  that  in  the  early  history  of  the  common  law 
Courts  of  England,  the  Court  of  Chancery  directed  a  new 
trial  at  law  in  those  Courts,  and  it  enforced  its  decree  under 
the  penalty  of  a  perpetual  injunction  if  the  adverse  party 
should  refuse.    (1  Gra.  &  Wat  ITew  Trials,  p.  4.) 

The  power  to  grant  new  trials,  and  the  mode  of  its  exercise, 
are  dependent  mainly,  if  not  entirely,  upon  the  statute,  in 
both  eivil  and  criminal  actions.  The  grounds  upon  whidi  it 
may  be  obtained,  and  the  manner  of  applying  for  and  procur- 
ing it,  are  therein  prescribed. 
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If  the  appellate  power  of  a  Court  does  necessarily  include 
or  imply  the  power  to  order  a  new  trial,  the  Legislature 
might  with  propriety  leave  the  exercise  of  that  power  to  the 
apneUate  Cour\  and  in  cases  like  the  one  before  us,  which 
wJb  intended  to  be  a  summary  proceeding,  the  Legislature 
may  well  be  supposed  to  have  intended  that  the  judgment 
of  the  County  Court  should  be  final,  unless  appealed  from, 
and  that  the  order  for  a  new  trial  should  proceed  from  the 
appellate  Court  upon  a  reversal  of  the  judgment,  if  it  should 
then  be  found  necessary  or  proper.  This  would  appear  both 
reasonable  and  probable,  upon  examination  of  section  73.  It 
is  therein  provided,  that  if  an  appeal  be  not  taken  from  a 
judgment  annulling  an  election  within  ten  days,  the  commis- 
sion or  certificate,  if  issued,  shall  become  void.  If  the  con- 
testant  should  desire  to  appeal  from  such  a  judgment,  and  it 
should  be  held  necessary  for  him  first  to  move  for  a  new  trial, 
prepare  his  statement,  procure  its  settlement  by  the  Court, 
and  have  the  motion  heard  and  determined  by  the  usual 
course  of  proceeding  in  civil  actions,  it  would  be  found  that 
before  his  appeal  could  be  taken  from  the  order  denying  the 
new  trial  his  certificate  or  commission  had  become  void,  and 
that  he  had  been  ousted  from  the  office,  through  no  default  or 
neglect  on  his  part,  while  proceedings  were  pending  to  try  his 
right  to  the  office. 

Since  the  decision  in  Dichinsan  v.  Van  Horn,  9  Cal.  207, 
the  late  Supreme  Court  have  more  accurately  ascertained  and 
defined  the  character  of  the  proceedings  under .  the  statute 
relating  to  contested  elections,  and,  as  already  remarked  in 
the  cases  before  dted,  they  held  them  to  be  special  proceed- 
ings, and  in  one  case  denominated  them  "summary  proceed- 
ings/' We  regard  them  in  every  sense  as  special  proceedings, 
and  subject  to  the  well  settled  rule,  that  in  adjudicating  upon 
them,  the  tribunal  exercising  jurisdiction  must  resort  to  the 
statute  alone  to  ascertain  its  powers  and  mode  of  procedure. 

Upon  examination  "of  the  several  provisions  of  the  statute, 
and  construing  the  proceedings  under  them  by  the  well  estab* 
lished  rules  applicable  to.  special  proceedings^  our  conelusions 
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are,  that  the  judgment  esitered  <xbl  the  Bdi  day  oi  NoTember, 
not  having  been  appealed  from,  v^ls  final;  that  the  special  term, 
not  haying  been  continued  fiom  day  to  day  after  that  tixne,  ex<- 
pired  on  that  day;  iJiat  thereafteor  the  County  Court  had  no 
jurisdiction  of  the  proceedings,  and  that  the  order  granting  the 
petitioner's  motion  for  a  new  trial  was  coram  non  judice  and 
void. 

The  judgment  appealed  from  is  reirersed,  and  it  is  ordiered 
that  all  the  proceedings  subsequent  to  the  entry  of  the  jud^* 
ment,  on  the  6th  day  of  November,  1868,  be  set  asUa 


J.  W.  OASGRAVE  v.  J-  H.  HOWLAND, 

Tnu. — 8TAT>icaifT.--V^«re  m  ■tatement  to  xaadA  and  Mtdwl  mi  lii^ 
tton  fM  m  BKw  trlftl^  and  an  appMl  to  tekm  both  froa  the  Judgment  and 
from  the  order  denying  a  new  trial,  the  statement  can  be  oi,ed,  Jn  reivlewing 
the  order  appealed  from,  but  cannot  be  need  In  determining  the  appeal  from 
Che  Judgment. 
Xsw  Tbiai.  —  CoMTasTBD  Blictioiv.— In  a  apeelal  case  to  eontest  an'  elfo- 
Hon  onder  the  statute,  the  Conntj  Oourt  has  no.  power  to  grant  a  new  ^tol, 
and  an  appeal  to  the  Supreme  Court  most  be  taken  from  the  judgment,  and 
a  statement  on  appeal  be  made  and  settled  to  enable  the  Supreme  Gooic  to 
Nvtow  th9  proceedings  btHnw  ontslde  the  Judgment  roU. 

A^SAL  from  the  County  Court,  Napa  County. 

Howland  and  Casgrave  were  candidates  for  the  oflSce  of 
County  Recorder  of  Napa  County  at  the  general  election  in 
the  fdl  of  1863.  Howland  was  declared  elected,  and  received 
his  certificate  and  qualified. 

Casgrave  contested  the  election.  The  Court  below  rendered 
judgment  in  favor  of  Howland. 

Casgrave  moved  for  a  new  trial  and  appealed. 

The  other  f  aets  are  stated  in  the  opinion  of  the  Ooort 

P.  W.  8.  Rayle,  for  Appellant 
(7.  HarUan,  for  Respondent 
By  the  Cburt^  SAunDBmsorr,  O.  J.' 
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This  is  a  proceeding  under  diie  provisions  of  Artide  YI  of 
the  Act  to  r^nlate  elections,  to  oontest  the  right  of  the  defend* 
ant,  Howland,  to  the  office  of  Recorder  of  Napa  County.  The 
appeal  is  taken  from  the  judgment  and  an  order  overruling 
a  motion  for  a  new  triaL  The  transcript  contains  a  statonent 
on  the  motion  for  a  new  trial,  and  it  may  be  used  as  such 
in  determining  the  appeal  from  the  order,  but  cannot  be  so 
used  in  determining  the  appeal  from  the  judgment,  in  the 
absence  of  any  stipulation  to  that  effect  No  such  stipulation 
is  to  be  found  in  the  transcript 

In  Dorsey  v.  Barry,  24  Cal.  449,  we  hdd  that  the  proceed- 
ings authorized  by  Article  VI  of  the  Act  to  regulate  elections 
are  special  and  summary,  and  that  no  remedy  can  be  had 
under  the  provisions  of  that  Article,  except  such  as  is  therein 
expressly  or  by  necessary  implication  provided.  We  also  held 
that  a  new  trial  was  not  authorized  by  the  provisions  of  the 
Article  in  question,  and  that  the  remedy  of  a  party  who  is 
dissatisfied  with  the  judgment  of  the  County  Court  is  by  appeal 
only. 

Under  the  decision  in  that  case,  we  cannot  consider  the 
appeal  from  the  order  denying  the  motion  for  a  new  trial. 
As  already  stated,  there  is  no  statement  on  the  appeal  from 
the  judgment,  and  it  therefore  stands  upon  the  judgment  roll 
alone.  No  error  is  assigned  upon  the  judgment  roll,  and  we 
have  been  unable  to  find  any. 

Judgment  affirmed. 


SAMUEL  MILLER  v.  NELSON  VAN  TASSEL. 

AcnoNS  —  Plbaoxiib  nr. — The  formi  alone  of  the  eeTeral  aetions  haTebeea 
abolished  by  statate,  but  the  rabetantlal  allegatloiui  of  the  complaint  tn  a 
given  caie  moat  be  the  nine  under  our  practice  aa  aia  required  at 
common  law. 

Vbndob  of  Chattblb  —  Action  Aoahtst. — Under  the  forma  of  pleadlaf  at 
common  law,  the  vendee  of  chattels  aold  with  a  warranty  of  title  could,  on  a 
breach  of  the  warranty,  recover  damagea  In  aseompelt,  or  he  might  ene  In  aa 
action  on  the  case  for  deceit,  if  there  had  beea  deceit,  as' well  as  warranty  of 
title ;  but,  In  the  first  case,  he  most  aver  specially  that  the  defendant  war- 
ranted hia  tttia  to  the  property,  and  that  a  breach  of  the  warranty  had 
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oeenrred,  and  in  the  Utter,  that  tlie  defendant  falsely  or  frandnlentlj  repre- 
sented himeelf  to  be  the  owner  of  the  property,  and  that  he  knew  his  repre- 
sentations were  false. 

841CB — CoMFi^iiMT  ON. — Under  oar  practice,  whSdierer  gronnd  of  reoorery 
the  pleader  adopts,  his  complaint  mnst  contain  the  same  allegations  of  ttict 
as  were  required  at  common  law. 

Obj-iictign  to  BTiDBNca.-wrhe  ruling  of  a  Conrt,  during  a  trial,  in  excTad- 
Ing  testimony,  will  be  sustained  if  its  introduction  was  Improper,  althougn 
eonnael  do  not  state  the  correct  grounds  of  objection,  provided  the  correct 
grounds,  if  stated,  could  not  htTt  been  obviated. 

CSkattki.8 -;- Wabbantt  of  Title. —  The  vendor  of  chattels  in  his  possession 
warrants  the  same  by  implication.  The  warranty  is  a  presumption  of  law 
arlslag  from  the  possession  of  the  vendor  and  the  sale. 

tUum, — ^Thls  presumption  may  be  rebutted  by  proof  on  the  part  of  tiie  de- 
fendant that  he  refused  to  give  a  warranty  of  title,  and  that  the  plalntilT 
agreed  to  take  the  property  at  his  own  riift. 

Bill  or  Salb  of  Cbattbls  —  Wabbarvt. — ^Wbera  the  vendor  of  iehattels  In 
his  possession  gives  a  written  blU  of  sale  to  the  vendee  containing  no 
covenant  of  warranty,  there  Is  an  implied  warranty,  the  same  as  though  the 
sale  was  by  parol. 

flAiOL — ^Where  the  vendor  sf  diattels  In  his  possession  gives  a  written  bUl 
of  sale  to  the  vendee,  containing  no  covenant  of  warranty,  the  warranty 
arising  by  implication  may  be  rebutted  by  parol  evidence,  the  same  as  It 
could  be  if  the  sale  was  a  verbal  one. 

Wabbaxtt  of  Chattsls  —  BviDSNCs  OF.— The  record  of  a  Court  in  an 
action  to  recover  possession  of  personal  property,  containing  the  summons, 
proof  of  service,  and  a  voluntary  surrender  of  property,  and  dismissal  of  the 
action,  is  not  admissible  in  evidence  to  show  that  the  plaintiff  in  the  pos- 
sessory actton  owned  the  property,  in  an  action  between  the  dettadant  in  the 
ory  action  and  his  vendor  of  tho  same  property. 


Apptbat,  from  the  District  Court,  Fifteenth  Judicial  Dis- 
trict, Tehama  County. 

The  record  of  the  Circuit  Court  of  the  TJriited  States,  spoken 
of  in  the  opinion  of  the  Court,  contained  a  certified  copy  of  a 
summons  in  an  action  hrought  by  the  United  States  against 
Miller  to  recover  possession  of  the  jack,  proof  of  service  on 
Miller,  his  voluntary  surrender  of  the  property,  and  a  dismis- 
sal of  the  action  by  the  Attorney  for  the  United  States. 

The  plaintiff  recovered  judgment  in  the  Court  below,  and 
the  defendant  appealed. 

The  following  is  a  copy  of  the  bill  of  sale  of  the  jack: 

''  This  IB  to  certify  that  I  have  sold  to  William  Miller  my 
hravm  Malteee  Jack,  for  $1,000. 

«N.  VanTasmu'^ 
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Thie  other  facts  are  stated  in  the  opmion  of  the  Ckmrt 
W.  8.  Long,  for  Appellant. 

Defendant  offered  to  prove  that  Miller  expressly  waived  a 
warranty  of  title,  and  agreed  to  take  the  jade  at  his  own  risk ; 
whidi  testimony  was  rejected  by  Ae  Court  For  onr  right 
to  have  introduced  such  testimony,  I  cannot  do  better  than  to 
call  the  attention  of  the  Court  to  Mr.  Parson's  vary  able  work 
on  Contracts,  VoL  I,  pages  466,  457,  Chap.  V,  and  the  notes 
referred  to. 

There  is  no  clause  of  warranty  in  the  instrument  of  writing, 
and  in  fact  nothing  more  or  less  than  a  simple  statement  tkst 
he  had  sold  the  jack.  If  there  had  been  a  warranty  in  the 
writing,  then  the  Court  would  properly  have  excluded  the  evi- 
dence. But  em  there  was  none,  we  think  we  had  as  mmA 
right  to  show  the  terms  of  the  sale  as  if  the  sale  had  been 
made  verbally. 

W.  H.  Rhodes,  for  Respondent 

:  The  evidence  sought  to  be  introdueed  was  inadnnssibb  for 
any  purpose,  because  it  would  vary,  contradict,  and  add  to  tfie 
written  bill  of  sale,  and  parol  proof  cannot  be  introduced  for 
any  such  purpose.  The  rule  is  too  well  settled  to  admit  of 
doubt  that  the  sale  and  delivery  of  personal  property  by  one 
in  possession  thereof,  carries  with  it  a  warranty  of  the  right 
to  sell,  and  of  the  title. 

Mr.  Parsons,  in  his  treatise  on  Cent  Vol.  I,  page  466|  thns 
states  the  rule:  ^^And  in  this  country  it  seems  to  be  now  well 
settled  by  adjudications  in  many  of  our  States,  that  the  seller 
of  a  chattel,  if  in  possession,  warrants  by  implication  that  it 
is  his  own,  and  is  answerable  to  the  purchaser  if  it  be  taken 
from  him  by  one  who  has  a  better  title  than  the  seller,  whether 
the  seller  knew  the  defect  of  his  title  or  not,  and  whether  he 
did  or  did  not  make  a  distinct  aflSrmation  of  his  title.^'  In 
support  of  this  view,  the  learned  author  cites  almost  innumer* 
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able  aulihoritiee.  (Vide,  alBO  Hill  on  Sales/ 292,  §  86,  a&d 
authoritiea  to  same  effect) 

There  having  been,  tbeiefoTe,  a  warranty  of  title,  as  ert? 
denced  b;  the  bill  of  sale,  the  question  arises,  can  the  vendor  saw 
prove  by  parol  that  there  was  no  warranty  of  title  ? 

This  proof  would  add  a  clause  to  the  written  contract,  and 
contradict  its  written  terms  by  a  disaffirmance  of  the  legal  effect 
of  the  instrument,  which  testimony  is  inadmissible. 

''Where  there  is  a  bill  of  sald^  or  a  writt^i.  agreement 
respecting  a  sale,  no  action  can  be  maintained  upon  a  mere 
parol  warranty,"  that  is,  of  the  quality  or  quantity  of  the  arti- 
cle sold,  and  this  upon  the  principle  contended  for,  that  the 
written  instrument  contains  all  the  ocmtraot  Thus  in  the  case 
oi  Mumfordv.  McPherstni,  1  John.  414,  Mr.  Justice  Thompson 
delivered  the  opinion  of  the  Court:  "The  warranty  alleged 
to  have  been  made  is,  that  the  ship  was  eomptsiehf  copp^  fas^ 
iened.  Upon  the  trial,  the  bill  of  sale  was  produced,  which 
contained  no  such  warranty.  The  plaintiff  then  offered  to 
prove  by  parol  that  one  of  the  defendants,  after  the  bill  of  sale 
was  executed,  and  before  the  same  was  delivered,  did,  to  a 
question  put  by  one  of  the  plainti&,  express  himself  to  the 
effect  of  the  warranty  contained  in  the  declaration.*'  This 
evidence  was  ruled  out,  and  Mr.  Chief  Justice  K^it,  in  reply 
to  one  of  the  counsel  argwendo,  said :  "  You  do  not  show  any 
express  authority  that  where  you  have  reduced  a  contract  to 
writing,  and  the  previous  conversations  are  thereby  merged  in 
ike  written  instrument,  yon  can  bring  an  action  on  such  pre- 
vious eonverwiUions,"  and  we  add  in  this  case,  or  defend  one. 

There  are  two  cases  in  the  English  Chanceiy  Beports  offers 
ittg  the  same  doctrine  distinctly,  the  first  being  Chmnia  v. 
BrhaH,  1  H.  Black.  R.  289. 

The  sale  was  at  auction,  and  there  were  certain  printed  cour 
diticns,  one  'representing  "  that  the  property  was  free  from 
tadtmbraneei.'^  Parol  proof  was  offered  that  the  auctioneer^ 
M  offering  the  property,  stated  the  encumbrances,  but  not  to 
tbe  vendor  personally.  The  proof  was  rejected,  as  it, contra* 
dieted  the  'i^ten  oooiditions  of  saleu    The  second  case  is  Pot^ 
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all  V.  Edmimds,  12  East  6.  The  Bynopsis  of  the  case  is  as  fol- 
lows: '^Printed  conditions  of  sale  of  timher  growing  in  a  cer- 
tain enclosure,  not  stating  anything  of  quantity.  Parol  eyidenoe 
that  the  auctioneer  at  the  time  of  sale  warranted  a  certain 
quantity  is  not  admisdble  as  varying  the  written  contract/*  To 
the  same  effect  is  the  case  of  Van  Nostrand  v.  Beed^  1  Wend. 
432. 

By  the  Court,  Bhoiubs,  J. 

This  action  was  brou^  bj  tixe  vendee  of  tti  American 
jack  to  recover  bads  from  the  vendor  the  purchase  money,  on 
the  ground  that  the  vendor  had  no  title  at  the  time  of  the 
sale.  The  first  count  of  the  complaint  amounts  merely  to  the 
common  count  for  money  had  and  received  by  the  defendant 
to  the  use  of  the  plaintiff.  The  second  count  states,  in  sub- 
stance, that  the  defendant  represented  to  plaintiff  that  he,  the 
defendant,  was  the  owner  of  and  entitled  to  sell  the  properly ; 
tiiat  thereupon  the  defendant  executed  to  the  plaintiff  a  bill  of 
sale  of  the  property,  a  copy  of  which  is  inserted;  that  ibe 
plaintiff  paid  the  defendant  the  price,  and  received  poesession 
of  the  property;  that  the  United  States  is  the  owner,  and 
reclaimed  and  took  possession  of  the  jack;  that  the  sale  was 
void,  and  that  the  plaintiff  rescinded  the  sale  and  demanded 
from  the  defendant  the  price,  with  interest,  and  tibat  defend- 
ant refused  to  pay  the  same. 

The  case  was  treated  by  the  parties  in  the  Oourt  below  as 
an  action  upon  the  warranty  of  title,  and  the  coansel  of  both 
parties  have  submitted  the  case  to  this  Oourt  on  that  theory. 
But  evidently  no  recovery  can  be  had  for  a  breach  of  the  war^ 
ranty  under  the  first  count,  because  it  contains  no  allegatioii  of 
a  warranty.     (Bdich  v.  Crim,  10  Barb.  446.) 

Under  the  forms  of  pleading  at  common  law,  the  vendee  of 
diattels  sold  with  a  warranly  of  title,  could^  on  a  bfeadi  of 
the  warranty,  recover  in  assumpsit,  or  he  mi^t  sae  in  an 
action  on  the  case  for  deceit,  if  there  had  been  also  deceit  on 
the  sale,  as  well  as  a  warranty  of  title;  but  in  either  eaae^ 
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the  plaintiff  was  obliged  to  plead  specially.  (Ohitty  on  Plead- 
ing, 383.) 

The  forma  alone  of  the  several  actions  have  been  abolished 
hy  the  statute;  substantial  allegalioiis  of  the  eamplaint, 
in  a  given  case,  must  be  the  same  under  our  Practice  Act  as 
are  required  at  common  law.  The  second  count  fails  to  state 
that  the  defendant  warranted  his  title  to  the  property,  or  that 
the  property  or.  the  value  thereof  had  been  recovered  from 
him  by  law  by  a  person  having  a  better  title,  or  that  any 
breach  of  the  supposed  warranty  had  occurred.  !N'or  can  it  be 
considered  as  a  count  in  case  for  deceit,  for  it  is  not  alleged 
that  the  defendant  falsely  or  fraudulently  represented  himself 
to  be  the  owner  of  the  properly,  nor  that  he  knew  that  his 
representations  were  false. 

The  defendant,  in  his  answer,  denies  that  the  properly  was 
the  property  of  the  United  States,  that  the  sale  was  void,  or 
that  the  plaintiff  had  the  right  to  rescind  the  contract;  and 
he  sets  up  that  the  plaintiff  bought  the  properly  at  his  own 
risk;  in  other  words,  he  denies  what  is  not  sJleged  in  the 
complaint — that  is  to  say,  that  he  warranted  the  title. 

This  explanation  of  the  state  of  the  pleadings  is  necessary 
in  order  to  clearly  understand  the  force  and  effect  of  the  rul- 
ing of  the  Court  in  excluding  the  testimony,  which  is  the 
error  mainly  relied  upon  by  the  appellant  He  offered  to 
prove  that  at  the  time  of  sale  the  defmdant  refused  to  give  a 
warranty  of  title,  that  the  plaintiff  said  he  did  not  wish  the 
defendant  to  warrant  the  title,  and  that  he  would  take  the 
property  at  his  own  risk.  This  testimony  was  objected  to  by 
the  plaintiff,  on  the  ground  that  the  defendant  could  not  con- 
tradict his  own  bill  of  sale  by  parol,  and  the  Court  sustained 
the  objection.  The  ruling  of  tibe  Court  will  be  sustained  in 
excluding  the  testimony,  if  its  introduction  was  improper, 
without  regard  to  the  grounds  of  objection  stated  by  counsel, 
if  the  true  objections  could  not  have  been  obviated  on  being 
stated.  The  true  ground  of  the  exclusion  of  the  testimony 
was  because  it  did  not  tend  to  disprove  any  of  the  all^ations 
of  the  complaint,  nor  to  prove  any  allegation  of  the  answer 
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that  amounted  to  a  defense  to  the  cause  of  ;^ction.  In  other 
words,  the  testimony  was  irrelevant  to  the  issues  in  the  case. 
It  is  a  mile  wdl  ei^tablished  in  the  American  Courts,  that 
the  vendor  of  chattels  in  his  possession  warrants  the  title  by 
implication.  (1  Parsons  on  Cents.  4|56,  and  notes.)  Thia 
implied  warranty  amounts  to  nothing  more  than  a-  presump- 
tion of  law,  of  it^e  es^istenoe^  of  a  fact,  arising  from  the  proof 
of  ci8rt[ain  Qthor  facts,  to  wit :  the  possession  of  the  vendor, 
and  his  sale  of  the  chattel;  but  this  is  not  a  conclusive  pre- 
aumption.  If  the  whole  evidence  of  the.  sale  had  rested  in 
parol,  there  would  be  no  question  that  in  an  action  brought  to 
recover  damages  for  a  breach  of  the.  warranty  of  title,  evidence 
of  the  character  of  that  offered  by  the  defendant  would  have 
been  competent  and  material  in  support  of  the. answer  denying 
the  warranty.  The  plaintiff  urges  that  there  being  a  bill  of  sale 
of  the  properly,  the  warranty  of  title  arising  by  implication 
attaches  itself  to  the  writing,  and  theveby  becomes  a  part  of 
the  written  instrument,  and  thus  is  subject  to  the  rule  of  law 
forbidding  an  instrument  of  writing  to  be  contradicteid  by  parol 
testimony.  There  is  much  force  in  the  point,  but  in  our  opin- 
ion it  is  untenable.  No  case  is  cited  by  the  respondent  directly 
to  the  poijat,  and  it  is  doubtful  if  any  well  adjudged  case  can 
be  found  sustaining  that  doctrine.  The  language  of  the  Court 
in  Munford  v.  McPher^on,  1  John«  414,  is  broad  enough  to 
exclude  parol  proof  of  a.  wax^nty  of  any  description,  when 
these  was  a.  contract  in  writing  which  was  silent  in  regard  to 
a  warranty,  because,  if  allowed,  it  would  add  a  new  term  to 
the  written  instrument  of  sale;  but  in  that  case,  the  question 
of  adfjing  to  the  written  contract  a  further  warranty  of  quality 
was  under  consideration.  Van  Ostrand  v.  Reed,  1  Wend.  424, 
Powell  V.  Edmund^,  12  East  6,  and  a  large  number  of  English 
and  American  eases,  decide. that  a  warranty  of  quality  or  quan- 
tity cannot  be  added. by  parol  to  the  written  contract  of  sale; 
but  they  do  not  hold,  as  counsel  argues,  that  an  implied  war- 
ranty of  title,  arising  out  of  a  sale  of  cha,ttels,  cannot  be  varied 
or.  contradicted  by  v^Brbal  evidence. 
.  Xhe,  fallaey  of  the  learned  Go:unsel's  argumeiot  consists  in 
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considering  tli^  wairtmty  as  arifting  out  of  the  Umos  of  the  ooifr' 
tract;  in  holding  that  a  contract  of  sale  means  a  sale  and  a 
warranty  by  the  same  processf  and  in  the  same  manner  that 
the  words  ^^girant,  bargain,  and  sell,"  in  a  conveyance  of  land- 
import  a  warranty  as  against  the  grantor;  or  as  the  term 
demise,  in  a  lease  of  real  estate,  implies  a  covenant  for  qniet 
enjoyment;  or  as  a  clean  bill  of  lading  (as  was  held  in  Creery 
V.  HpUy,  14  Wend.  30)  means,  according  to  ocmimeicial  naage, 
that  the  goods  were  stowed  under  the  ded:. 

A  warranty  of  title  of  a  chattel,  not  directly  expressed 
either  verbally  or  in  writing,  is  an  implied  agreement  of  the 
vendor,  presumed  by  law  from  the  concurring  facts  of  the  sale 
of  the  chattel  by  the  vendor,  and  his  possession  at  the  time  of 
the  sale,  without  regard  to  the  terms  of  sale,  or  the  f set  that 
the  sale  is  or  is  not  evidenced  by  writing.  Chancellor  Kent 
adds  the  further  fact  that  the  sale  was  for  a  fair  price,  (2  Sent, 
478,)  but  the  current  of  the  late  American  cases  does  not  regard 
that  as  an  essential  fact  Familiar  illustration  of  such  con* 
tracts  arising  by  implication  may  be  found  in  the  cases  of 
sale  of  chattels,  either  verbal  or  in  writing,  where  no  price  or 
terms  of  payment  are  expressed.  In  such  cases  the  law  pt^ 
snmes,  from  the  fact  of  sale,  that  the  purchaser  promised  to 
pay  the  reasonable  value  of  the  chattels;  also,  to  pay  on 
demand,  and  to  pay  in  money.  A  tenant  holding  over  after 
the  expiration  of  a  lease  in  writing,  is  presumed  to  hold  as  « 
tenant  from  year  to  year,  and  upon  the  terms  expressed  in  the 
lease.  But,  in  all  these  cases  the  implied  contracts  may  be 
varied  or  contradicted  by  parol  evidenoe,  riiowing  an  agree- 
ment differing  from  that  presumed  by  law.  This  doctrine  is 
further  enforced  by  the  fact  that  if  the  warranty  is  presumed 
from  the  contract,  as  distinguished  from  the  facts  of  the  sale 
and  possession  by  the'  vendor,  nonie  could  be  presumed  when 
the  contract'was  in  writing,  unless  the  writing  also  stated  th|ut 
the  vender  was  in  possession  at  the  time  of  sale,  for  it  would 
certainly  not  be  allowable  to  presume  the  existence  of  ^a  fa^ 
which  might  as  well  not  be  true  as  be  true,  and  thereupon  to  pre- 
sume an  afi^eement  that  could  not  arise  by  implication  unless 
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that  fact  was  tnia  The  implied  agreemeat  of  warranty  does 
not  form  a  portion  of  the  contract  in  writing,  and  may  be  varied 
or  contradicted  by  paroL  '^  It  is  a  general  rale  that  oral  and 
eartrinsic  evidence  is  admissible  to  rebut  a  preaomption  of  law 
or  equity/*     (2  Starlrie  on  Ev.,  6680 

An  instrument  simply  expressing  that  the  vendor  has  sold  to 
the  vendee  a  certain  chattel  at  a  specified  price,  the  receipt  of 
which  is  acknowledged,  and  which  is  usually  denominated  a 
bill  of  sale,  does  not  amount,  in  legal  contemplation,  to  a*oon- 
tract,  defined  by  Parsons  (Vol.  I,  p.  6)  as  ^^an  agreement 
between  two  or  more  parties  for  the  doing  or  not  doing  of 
some  specified  thing,''  but  amounts  rather  to  a  bill  of  parcels, 
according  to  commercial  usage.  But  even  if  it  is  said  to  be  a 
contract  in  any  sense,  yet  the  rules  of  law  might  not  preclude 
the  defendant  in  this  case  from  introducing  the  evidence 
offered  by  him,  for,  in  a  case  where  a  writing  is  not  required 
by  law,  ^'oral  proof  of  a  distinct  parol  contract,  relative  to 
terms  not  noticed  in  the  written  memorandum,  and  showing 
that  the  memorandum  was  confined  to  one  part  only  of  the 
transaction,  may  be  received.'*  (Ohitty  on  Cent,  109.)  The 
bill  of  sale  is  silent  in  respect  to  the  warranty. 

This  question,  so  far  as  it  affects  the  bill  of  sale  in  this  case, 
has  been  discussed  at  this  time  because,  upon  a  new  trial,  it 
will  again  arise  in  the  Oourt  below  if  the  pleadings  shall  pre- 
sent the  issue  of  the  warranty  of  title,  and  the  defendant  shall 
offer  evidence  of  the  conversation  of  the  parties  respecting  the 
warranty. 

The  record  from  the  United  States  Oircuit  Oouirt,  offered  in 
evidence  by  the  plaintiff,  and  admitted  by  the  Court,  was  not 
admissible,  because  there  was  no  judgment  rendered  in  the 
case,  and  the  record,  if  it  amounted  to  anything  at  all,  simply 
showed  that  the  United  States  eUUmed  the  property,  not  that 
they  had  recovered  it  by  law  from  the  plaintiffs  in  this  action. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  triaL 
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HENRY  R  ROBINSON  v.  JOHN  RUSSELL,  SAMUEL 
DRURT,  AND  B.  N.  BUGBEY. 


I — His  PoanasiOK.— TIi«  tntry  of  th«  mortgacM  of  naI  «tett 
Into  the  pofMnton  »f  tlie  mortgAged  prcmlflco  Iqr  consent  of  tfao  mortgagor, 
does  not  inrest  him  with  any  other  or  greater  rlghta  than  he  wonld  haye  had 
without  inch  entry. 

AcnoK  o9  UonoACna  vqb  Damaom. — An  action  can  bo  maintained  by  the 
mortgagee  of  real  eetate  to  recoTor  damagea  for  wtongfal  and  fraodolent 
Injnriea  done  to  the  mortgaged  property,  by  which  the  aecarity  of  the  mort- 
cago  baa  been  impaled. 

biJVNCTiON  TO  RnsTRAiM  WASTE  BT  ICoKNAoSB. —  Am  Injimctlon  will  bo 
granted  at  the  salt  of  the  mortgagee  of  real  property  to  restrain  tho  eommls- 
■ion  of  waste  upon  the  mortgaged  premises;  Irat  before  It  is  granted.  It 
mnst  be  made  ta  appear  that  the  commission  of  the  threatened  waste  will 
materially  impair  the  yalue  of  the  mortgaged  property,  so  as  to  render  It 
Inadeqoate  secnxlty  for  the  mortgaged  debt,  and  that  the  defendants  are 
InsolTcnt,  or  unable  to  respond  In  damages  for  the  threatened  Injnry. 

Apfsal  from  the  District  Ooort,  Sixth  Judicial  Districty 
Sacramento  Ooimly. 

A.  P.  Smith  was  the  owner  of  a  tract  of  land  containing 
about  fifty  acres,  near  the  City  of  Sacramento.  A  large  por- 
tion of  the  land  was  planted  to  fruit  trees,  and  devoted  to 
raising  fmit  for  sale.  A  portion  of  it  was  also  used  as  a  nur- 
sery for  rearing  fruit  trees,  which  were  dug  up  at  the  proper 
season  of  the  year  and  sold.  In  1859,  Smith  borrowed  of 
Bobinson,  the  plaintiff,  ten  thousand  dollars,  for  whidi  he 
gave  the  latter  his  note,  payable  in  two  years,  and  to  secure 
the  note  executed  a  mortgage  on  the  land* 

On  the  16th  and  28th  days  of  August^  1862,  John  Russell 
and  Samuel  Drury,  two  of  tiie  defendants,  commenced  actions 
against  Smith  on  money  demands  due  from  him;  procured 
attachments,  which  were  placed  in  the  hands  of  defendant 
Bugbey,  as  Sheriff,  who,  by  virtue  of  the  attachments,  levied 
on  the  pendant  fruit  and  nursery  trees,  and  placed  a  keeper  in 
possession  or  charge  of  the  same.  Smith  was  living  on  the 
land  and  in  possession  at  the  time. 

On  the  28th  of  August,  and  after  the  attachments  bad  been 
levied,  Smith  entered  into  a  written  contract  with  the  attach* 
ment  ereditora,  authorizing  the  defendant^  Bu|^^  to  mD,  at 
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private  sale,  the  fruit  attached  by  him,  and  hold  the  proceeds 
subject  to  the  order  of  the  Court 

On  the  10th  of  September,  Eobinson,  whose  mortgage  had 
not  been  paid,  commenced  an  action  for  the  foreclosure  of  the 
same.  On  the  12th  of  September,  A.  P.  Smith  took  Bobinr 
son's  attorney  on  to  the  land,  and  told  him  he  delivered  up  to 
Eobinson  possession  of  the  same.  The  Sheriffs  keeper  refused 
to  recognize  Eobinson's  right  to  the  possession.  The  Sheriff 
continued  to  sell  the  fruit,  and  after  tiie  proper  season  arrived 
commenced  digging  up  the  nursery  trees,  planted  in  rows,  for 
market,  upon  which  he  had  levied. 

On  the  17th  day  of  January,  1868,  BoUbboxi,  who  had  not 
yet  obtained  judgment  in  his  foreclosure  suit,  commenced 
this  action. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

/.  0.  Eyer,  for  Appellant 

As  by  our  law  an  officer  is  not  authorized  by  attachment  proc- 
ess to  seize  upon  and  take  into  his  possession  real  properly,  the 
first  question  to  settle  is,  what  specsies  of  property  is  frvit  grow- 
ing on  the  trees,  and  trees  growing  in  plantations  t 

For  if  they  are  pers<mal  property,  then  the  defendants  are 
justifiable ;  if,  on  the  other  hand,  they  are  real  property,  (and 
they  are  either  the  one  or  the  otlier,)  the  defendants  are  not 
excused  by  virtue  of  any  authority  claimed  under  the  attack* 
mait  procesa. 

That  the  fruit  unplucked  was  a  part  of  the  realty,  and  that 
it,  as  such,  became,  by  transfer  of  possession  by  Smith  to 
Bobinson,  property  of  the  latter,  I  quote: 

'^  That  frtdt  is  a  parcel  of  the  land,  that  it  descends  to  the 
heir  and  not  to  the  executor,  (which  is  the  ultimate  rule  to 
determine  to  what  class  any  particular  species  of  property 
belongs,)  and  that  it  cannot  be  taken  in  execution,  is  fullv 
shown  in  the  case  of  The  Bank  of  Lansingsburgh  v,  Creary, 
1  Bar.  544;  Oreen  v.  Armstrong,  1  Denio,  650  j  2  East,  i^ 
notes,:  and  the  authorities  there  cited.'' 
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Pendant  fitiit  is  part  of  tlte  really.  (Bouvier'a  Inst  2^  Z57<« 
159 ;  4  £ent'a  C.  73 ;  10  CaL  268 ;  Coke  on  Litdetcm,  56^ 

Trees  growing  in  a  plantation  or  nnisery  also  belong  to  the 
realty;  are  a  parcel  of  the  land^  -with  the  exception  wben^  as 
between  the  tenant  and  the  landlord,  the  law  oonaidera  them  as 
emblerhenU.  And  when  the  law  attaches  to  them  the  charae- 
ter  of  emblements,  it  has  done  so  as  in  the  case  of  fbctures*— 
liberalised  its  mles  for  the  benefit  of  trade,  and  impresses  this 
character  upon  these  subjects  only  in  oontroyeosies  between  the 
landlord  and  the  tenant;  but  with  regard  to  all  others,  thaj, 
both  tlie  nuraeiy  or  plantation  trees  and  the  fixtares,  are  real 
property. 

These  views  are  fully  sustained  by  the  English  Oonrt  of 
Gonimon  Pleas^  in.  the  case  of  Lee  ▼.  Bisden,  7  Taunton,  191, 
where  the  Chief  Justiee,  in  discussing  the  more  general  ques- 
tion of  fixtures,  says:  ^That  the  trees  in  a  nursery  ground 
are  part  of  the  freehold  until  severed.''  And  in  the  case  of 
Miller  v.  Baker,  1  Mtealf ,  38^  the  Court,  after  quoting  the 
ehovB  recited  portion  of  the  opinion  of  the  Judge  of  the  Com- 
mon Fleas,  say:  ^^That  there  is  no  doubt  that  this  is  true  as 
between  the  heir  and  executor,  and  would  be,  also,  when  the 
entire  proper^  in  the  land,  and  in  the  trees  growing  therein, 
united  in  the  same  person."  And  in  the  case  at  bar,  the 
union  did  and  does  enst  Smitii  was  the  owner  of  the  land 
and  the  trees  in  the  nurseiy  or  plantation,  and  Bobinson  was 
equally  in  poaseasion,  by  the  same  title  at  Smith,  of  the  land 
and  the  nursery. 

This  being  an  action  on  the  equity  side  of  the  Court,  if  they 
find  that  the  fruit  was  teal  estate,  die  money  derived  from  its 
wrongful  severance  and  sale  will  also  be  regarded  as  such. 

H.  H.  HarH»!f,  for  Beapondent  BusselL 

The  bill  is  totally  devoid  of  equity,  and  diould  absolutely  be 
diannssed,  inasmuch  as  it  eontains  none  ci  the  elements  which 
a  bill  of  tiiat  character  should  possess — it  does  not  aver  irrep- 
arable injury  to  the  fee,  permanent  destruction  of  the  inher- 
itanbe,  or  the  insolvency  of  the  defendants. 
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Nursery  trees,  planted  oat  by  Smith  in  rows  for  the  purpose 
of  being  removed  and  taken  up  by  him  and  sold  at  any  tLme, 
particularly  where  they  were  planted  on  the  premises  after 
the  date  of  the  mortgage,  were  clearly  and  beyond  doubt  per- 
sonal chattels,  and  did  not  form  a  portion  of  the  realty.  (Pen- 
ton  V.  Robart,  2  East  88;  Taylor,  Land.  &  Ten.  81;  1  WaA- 
bum,  102.) 

Qrowing  trees  or  grass  may  be  severed  in  law  from  the  land, 
and  become  personal  property  without  an  actual  severance,  as 
where  the  owner  of  the  fee,  by  instrument  in  writings  sells  or 
deeds  them  to  a  third  person;  in  those  cases  the  ehattels  beotHne 
distinct  from  the  soil,  for,  in  contemplation  of  law,  they  are 
abstracted  from  the  earth. 

Mr.  Washburn,  in  his  recent  treatise  on  Real  Property,  page 
692,  VoL  II,  goes  further  than  the  piernous  cases^  and  lays 
down  the  rule  that  a  man  may  grant  trees  growing  on  his  land 
without  deed;  also  com  in  die  ground;  fruit  upon  the  trees 
standing  on  his  land,  though  they  had  not  been  severed;  and 
that  they  may  be  conveyed  by  parol,  an  instrument  in  writing 
not  being  necessary,  the  law  regarding  them  so  much  of  the 
character  of  chattels  as  not  to  require  the  formality  of  a  deed 
to  pass  them.     (2  Barb.  624;  1  Barb.  647.) 

P.  L.  Edwards,  for  Respondent  Dmry. 

'^An  injunction  will  not  be  granted  to  prevent  a  mere  tree- 
pass,  unless  the  complainant  has  been  in  the  previous  ondis* 
turbed  enjoyment  of  the  property  under  claim  of  ri^t,  or 
where,  from  the  want  of  responsibility  in  the  defendant,  or 
otherwise,  the  complainant  could  not  obtain  a  relief  at  law.'^ 
(6  Bacon  8  Abr,  198 ;  Hart  v.  Mayor,  etc.,  8  Paige,  213.) 

Both  the  frait  and  nursery  trees,  vines,  eta,  were  simple 
personalty. 

In  regard  to  the  f raits:  We  regard  thrati  as  neither  fixtures 
nor  emblements,  but  as  mere  chattels.  The  terms  of  the  deed 
impress  neither  of  the  former  characters,  and  the  true  charac- 
ter must  result  from  the  facts.     (2  Hilliard  on  Mort  810.) 

As  between  landlord  and  tenant  the  rule  is  well  eetabliahed 
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diat  nxmerieB  are  peraonally.  (Amos  ft  Ferrard  on  Fixtures, 
65;  MiUer  y.  Baker,  1  Met  26;  1  WashbuA  on  Heal  Ptop* 
erty,  page  8,  Sees.  6,  6,  7  and  8.)  ^' Where  land  is  let  for 
nurturing  trees  and  plants  until  they  are  fit  to  be  transplanted^ 
without  any  specific  limitation  of  time,  the  interest  of  the^ 
OTmer  of  the  trees  in  them  continues  until  that  purpose  is  accom- 
plished.''   (King  v.  Wilcamb,  Barb.  Sup.  CN;.  263.) 

In  any  view  of  the  case  we  had  a  lig^t  to  attadi  and  sell 
the  residuary  interest  of  the  mortgagor  both  in  the  personalty 
and  realty.  The  mortgagee  has  no  right  of  interference  with 
the  fruits^  nursery,  or  realty,  until  foredosore  and  sale;  in 
fact,  as  before  stated,  until  the  lapse  of  six  months  from  the 
time  when  he  himself  shall  have  become  the  purchaser,  although 
from  the  time  of  such  sale  and  purchase  he  would  be  entitled 
to  the  rents  and  profits.  Thus  the  creditors  had  a  right  to  take 
all  the  residuary  ri^t,  title,  and  interest  of  the  mortgagor, 
whether  in  the  really  or  personalty,  and  they  did  attach  prior 
even  to  the  pretended  entry.  (1  Washburn  on  Beal  Properly, 
646,  Sec.  6.) 

Probably  the  most  satisfactory  definition  of  a  fixture  is  that 
given  by  the  Supreme  Oourt  of  Ohio: 

'^  The  true  criterion  of  a  fixture  is  the  application  of  these 
united  requisites: 

^^  1.  Actual  annexation  to  the  really,  or  something  appurte^ 
nant  thereto. 

^'  2.  Application  to  the  use  of  purpose  to  which  that  part  of 
the  realty  with  which  it  is  annexed  is  appropriated. 

*^  8.  The  intention  of  the  party  making  the  annexation  to 
make  a  permanent  accession  to  the  freehold."  (Laff  v.  Hew^, 
1  Ohio  State  Keports,  611.) 

Basing  the  argument  on  this  definition,  we  further  state, 
that  to  constitute  a  fixture  there  must  be  a  complete  axmexa- 
tion  to  the  soil,  otherwise  the  thing  remains  a  mere  chattel. 
(Amos  ft  Ferrard  on  Fixtures,  8,  6;  2  Smith's  Leading  Oases, 
204;  2  Hilliard  on  Mortgages,  811,  Sec  lY;  lb.  878,  Sec  69; 
Oaie  V.  Ward,  U  Miiss.  867.) 

Oardeners,  nurserymen,  etc,  entitled  to  sell,  may  remove. 
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(Axnoe  ft  Ferrard  on  Fixtures,  65-6;  Milier  t.  Bmker,  1  Met 
27.) 

By  tbe  Court,  RhodiB)  J. 

Tbe  object  of  this  action  was  to  proeore  an  injunctiony  re- 
straining the  defendants  from  removing  from  ^'  Smith's  irar- 
dens  "  certain  growing  trees  and  vines,  and  a  steam  engine  and 
pump  erected  to  irrigate  the  land,  and  restraining  the  defend- 
ant Bngbey  from  paying  over  to  the  other  deffflidants  oertain 
money  in  his  hands,  which  it  was  agreed  represented  oertain 
fruit  sold  by  him  from  the  gaixlens.  The  Cbuit  bdow  foond 
all  the  material  issues  of  fact  for  the  defendants,  and  rendered 
judgment  in  their  favor. 

The  Court  found,  among  other  things,  that  the  defendants 
had  not  removed,  and  did  not  intend  removing  from  the  prem- 
ises anything  besides  the  growing  fruit  and  the  nursery  trees 
and  vines  which  had  beien  attached  by  the  Shenjff  at  the  suit 
of  the  other  defendants.  There  was  some  conflict  in  the  evi- 
dence in  relation  to  the  matters  included  in  that  finding,  but 
we  think  there  was  sufficient  evidence  to  aath(»rize  the  Court 
to  arrive  at  the  conclusion  stated. 

.  The  first  and  most  obvious  point  presented  in  die  ease,  and 
one  that  is  decisive  of  this  appeal,  is  that  the  whole  case,  as 
made  by  the  allegations  and  proofs,  does  not  present  sudb 
a  cause  as  entitles  the  plaintiff  to  relief  in  equity,  <nr  to  the 
process  of  injunction  to  restrain  the  defendants  from  the  com- 
mission of  the  injuries  complained  of.  The  plaintiff  claims 
that  he  is  a  ^^  mortgagee  in  possession "  of  the  premises^  and 
insists  that  by  reason  of  that  relation  he  posoeoaoa  wofaub  further 
right  or  interest  in  the  land  than  he  had  as  a  simple  mortgagee, 
but  he  does  not  allege  or  prove  that  the  mortgagor  had  con- 
veyed to  him  any  interest  in  the  premises  other  than  the  lien 
which  he  acquired  by  the  mortgage;  He  allies  and  proves 
merely  that  the  mortgagor  let  him  into  possession.  It  was 
recently  held  by  this  Court  that  the  entry  of  tbe  mortgagee 
into  the  possession  of  the  premises  could  not  ipvest  him  with 
any  other  or  greater  right  than  he  would  have  ha4  witfaoai 
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guch  entry.  (Cumungham  v.  Hawkins,  24  Cal.  403.)  The  tenn 
^'mortgagee  in  possession''  is  unknown  to  the  law  regulating 
the  rights  of  parties  to  a  mortgage  in  this  State.  It  signifies 
no  more  than  would  the  term  "creditor  in  possession.^'  The 
plaintiff  is  to  be  treated  simply  as  a  mortgagee  of  the  premises, 
and  will  be  restricted  to  the  rights  and  remedies  pertaining  to 
diat  relation. 

There  can  be  no  doubt  but  that  an  action  can  be  maintained 
by  the  mortgagee  for  injuries  of  the  character  set  forth  in  the 
complaint  in  this  case,  when  it  appears  that  by  the  acts  com- 
plained of  the  mortgage  security  is  impaired*  This  is  dearly 
shown  in  Tates  v.  Joyce,  11  Johns.  136,  Lane  v.  HitchcocJc,  14 
Johns.  213,  and  Gardner  v.  Hearit,  3  Denio,  232,  cited  by  the 
appellant's  counsel,  and  more  folly  in  Van  Pelt  v.  McGraw,  4 
N.  Y.  110.  But  all  those  were  actions  on  the  case  for  the 
wrongful  and  fntadulent  injury  oramnitted  upon  the  premifleB, 
whereby  the  mortgagee's  s^urity  was  impaired.  There  can 
be  as  little  doubt  that  the  mortgagee  may,  by  injunction,  stay 
the  eommission  of  waste  upon  the  mortgaged  premises,  when^ 
he  makes  a  proper  case  in  equity  and  shows  that  the  commis- 
sion of  the  threatened  acts  will  materially  impair  the  value  of 
the  properly  subject  to  the  lien  so  as  to  render  it  an  inadequate 
security  for  the  mortgage  debt. 

In  the  case  before  us,  the  acts  of  the  defendants,  conunitted 
or  intended  to  be  committed,  as  found  by  the  Court,  consisted 
in  the  removal  of  the  pendant  fruit  and  the  growing  nursery 
stock.  Injuries  resulting  from  such  acts  are  not  irreparable. 
Full  and  adequate  damages  could  be  recovered  in  an  action  for 
the  trespass,  if  the  acts  bring  the  case  within  the  rule  laid  down 
in  Van  Pelt  v.  McCfraw.  The  doing  of  these  acts  does  not 
materially  impair  the  value  of  the  inheritance — the  substance 
of  the  realty.  It  is  not  stated  that  the  defendants  are  insol: 
vent  or  unable  to  respond  in  damages  for  the  alleged  or  threat- 
ened injury.  The  plaintiff,  therefore,  is  not  entitled  to  relief 
in  ecpiity.  (2  Stor^^s  Eq,  Juris.,  Sec  925;  Burnett  v.  White- 
sideSflS  Cal.  ISQi  Hanson  y.  Gardner,  7  Ves.  305,  note.) 

'  JTudgnient  affirmed*  . 

'^  '        '  ...■.'.•..      •»...-.       ■'  i 


474     SUPBEME  OOUBT^AFBIL  TEBM,  1864. 


D.  J.  WOOD,  Ain>  S.  D.  WOOD  v.  THE  TRTJCKEE  TUEN- 
PIKE  COMPANY. 

Shbbiff's  Sals  of  Cospobati  Fbamchibbs. —  The  franchises  of  a  eorporatloii 
organized  for  the  constrnctlon  of  a  plank  or  turnpike  road,  do  not  pass  by 
a  SherllTs  deed,  where  the  Sheriff,  by  Tlrtne  of  an  execution  iasned  on 'a 
judgment  against  the  corporation,  levies  upon  all  the  right,  title,  interest, 
claim,  and  property  of  the  corporation  in  their  road,  adyertises  and  sells  the 
same,  in  the  manner  In  which  real  estate  is  advertised  and  sold  and  executes 
to  the  purchaser  a  deed  therefor. 

ftBAMCHuas  OF  OoBFOBAXioxT  —  Sals  OF. —  Th%  franchises  of  a  eorporatkm  are 
privileges  granted  and  held  in  personal  trust,  and  cannot  he  transferred  by 
forced  sale,  or  by  voluntary  assignment,  except  by  permission  of  the  Govern- 
ment, and  when  that  permission  is  granted,  the  mode  of  transfer  pointed  out 
must  be  followed. 

■jacTMBMT. —  Ejectment  does  not  lie  to  try  the  right  to  a  road  or  right  of  way. 

Sahs^^A  road  or  right  of  way  is  an  Incorporeal  hereditament,  and  ejectment 
is  maintainable  only  for  corporeal  hereditaments. 

GoBFOBAXXOK  —  BiOHT  SO  Hou>  liAKD. —  GorporatJOBfl  organised  for  the  con- 
struction of  plank  or  turnpike  roads  cannot  acquire  or  hold  lands,  or  the 
possessory  right  thereto,  or  any  Interest  therein,  beyond  the  easement  or 
rl^t  of  way  over  the  same. 

KxTLB  TO  Lamp  whui  Boad  PAtsss. — The  road  of  a  turnpike  company  la  aot 
the  private  property  of  the  company,  but  belongs  to  the  public,  and  all  the 
interest  the  compan:|[  has  in  It  is  the  right  and  power  to  collect  tolls  on  the 
line  of  the  road  as  a  compensation  for  building  It 

BiosTS  OF  Tbavbllibs  ok  Toll  BoADd — Bvery  traveller  baa  the  same  right 
to  use  the  road  of  a  turnpike  company  npon  paying  the  toll  established  by 
law  that  he  has  to  use  any  other  public  highway. 

SHasiFF'B  Sals  of  Road. —  The  levy  upon  and  sale  of  ft  road,  by  virtue  of 
an  execution,  gives  to  the  purchaser  no  right  or  title  to  tlie  aam^  fdr,  being 
the  property  of  the  public,  tho  defendant  In  the  ezeentloo  baa  no  latsrest 
therein  which  can  be  conveyed  by  the  officer. 

Appbal  from  the   Seyenteenth   Judioial  Distxict^   Sierra 

County, 

The  Truckee  Turnpike  Ck>mpan7  was  a  oarporation  organized 
for  the  construction  of  a  turnpike  road. 

The  company  constructed  a  turnpike  road,  leading  from  the 
southern  line  of  Sierra  Counly,  running  thence  in  a  northeast- 
erly direction  through  said  county,  by  way  of  Plum  Valley, 
Fred's  Banch,  Oomish  Banoh,  and  Jackson's  Banch,  to  the 
northeastern  boundary  line  of  the  county* 

The  road  was  built  upon  public  lands. 
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Tbe  execution  upon  which  the  road  was  sold  was  in  the 
usual  form,  and  the  Sheriff  levied  and  sold  in  the  manner 
required  by  statute  for  levying  upon  and  selling  real  estate. 
At  the  end  of  six  months  the  Sheriff  executed  to  the  purchaser 
a  deed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Charles  E.  Filkine,  for  Appellant 

The  main  and  about  the  only  material  proposition  in  this 
case  is,  can  property  or  rights  like  this  be  sold  under  execu- 
tien,  as  this  was  sold  ?  The  statute  of  this  State,  the  law  and 
decisions  of  other  States,  and  the  policy  of  the  Grovernment, 
are  against  such  a  conclusion. 

To  commence  with  our  own  statute  (Wood's  Dig.  p.  117, 
from  section  20  to  section  28  inclusive):  The  manner  and 
form  in  which  such  rights  and  interests  may  be  sold  under 
execution  is  clearly  defined;  for  it  will  not  be  disputed  that 
the  power  tiiat  created  the  franchise  had  the  right  to  provide 
and  say  the  manner  in  which  it  could  be  held  or  disposed  of. 

The  ofScer  having  an  execution  against  ^^any  turnpike  ot 
nftiber  oor^ration  authorised  to  receive  toll,"  shall  give  notice 
for  thirty  days,  (and  in  this  case  twenty  days  notice  was  given,) 
and  at  the  sale  the  person  who  will  satisfy  the  execution,  etc., 
and  agree  to  take  such  franchise  for  the  shortest  period  of 
time  and  receive  the  tolls,  ^^  shall  be  considered  the  highest 
bidder,''  and  the  officer  making  such  sale  shall  transfer  to  the 
purchaser  all  privileges  and  immunities  belonging  to  the  cor- 
poration, and  shall,  immediately  after  the  sale,  deliver  to  the 
purchaser  possession  of  all  the  toll  houses,  etc.,  and  the  pur- 
chasers may  demand  and  receive  tolls,  etc.,  in  the  same 
manner  as  the  corporation  could  before  such  sale,  and  may 
recover  penalties  imposed  by  law  for  any  injury  to  the  fran- 
ehiee;  and  by  section  twenty-six  the  corporation  is  bound  to 
repair  and  keep  the  road  in  order,  and  are  liable  to  aU  penal- 
ties and  forfeiture  as  before  the  sale. 

This  statute  was  passed  to  govern  cases  exactly  like  this, 
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and  it  will  trouble  the  ingentiity  of  reapondeiDi's  oonnwl  to 
imagine  a  case  that  this  statute  would  control  if  net  this  one. 

Again:  under  the  twenty-seventh  section  of  the  same  statute 
the  corporaticm  have  one  year  to  redeem  after  l^e  sale,  and  ia 
this  case  the  Sheriff  executed  his  deed  and  this  action  is 
brought  in  less  than  seven  months  after  the  sale ;  and  I  might, 
with  confidence,  rest  this  case  solely  upon  the  statute,  confi- 
dent that  the  Court  can  come  to  no  other  conclusion  than  that 
the  plaintiff  acquired  no  rights  under  this  sale. 

Counsel  for  respondent  upon  the  argument  contended  that 
they  only  sold  the  land  over  which  the  road  was  constructed, 
and  not  the  franchise.  I  contend  that  the  <mly  interest  or 
n^t  that  the  defendant  had  in  the  land  was  the  franchise 
itself  —  an  easement  or  right  of  way  ov«r  the  land ;  and  all 
the  authorities  define  it  as  such. 

A  turnpike  company  own  the  road,  but  not  the  ground  over 
which  it  passes;  and  their  ownership  of  the  road  does  not 
vest  in  them  any  right  but  such  as  is  essential  to  the  enjoy-- 
ment  of  their  rights  and  franchise.  {KeUy  v.  D&nahoe,  2  Met- 
calf,  Ky.  482.) 

The  public  have  an  interest  in  the  road  as  much  as  the  oom- 
pany,  and  their  interest  has  been  lost  sight  of  entirely  in  this 
sale.  After  a  most  thorough  examination  of  the  reports  of 
almost  all  of  the  States,  I  am  unable  to  find  but  one  case  when© 
a  turnpike  road  has  ever  been  sold  absolutely,  and  that  is  the 
case  of  Armant  v.  New  Alexandria  Turnpike  Co.,  13  S.  &  H. 
210.  It  was  that  case  which,  I  believe,  was  the  cause  of  the 
State  of  Pennsylvania  passing  an  Act  whereby  creditors  coold 
enforce  their  judgments  against  such  franchises. 

The  defendant  was  incorporated  by  virtue  of  an  Act  of  the 
Legislature  for  a  special  purpose  in  which  the  public  are  much 
interested.  The  only  ri^t  defendant  had  was,  under  the  cor- 
porate law,  to  enter  upon  the  land  of  the  Government,  con- 
struct a  road,  and*  when  complete,  to  collect  certain  tolls,  and, 
f  0^  Such  right  they  were  compelled  to  keep  the  road  in  repair, 
and  were  responsible  for  all  damages  caused  by  their  negln 
gence;  and  under  our  statute!^  as  cited,  after  a  sAle  of  their 
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foad»  with  the  purchaser  in  posBession,  the  company  aare  tmder 
the  same  responslhilitiesy  and  the  only  right  or  control  the 
purchaser  gets  is  to*  collect  the  tolls.  It  would  he  an  absurd- 
ity to  contend  that  aftor  the  company  had  been  sold  out  flS)0CK 
lutely,  they  should  be  subject  to  all  ^eir  original  responsibili- 
tiesy  yet,  the  position  of  the  counsel  for  appellants  in  connection 
with  the  statute  would  place  the  defendant  in  that  position. 

And  again :  in  the  case  of  McKeon  v.  Odom,  3  Bland,  Mary- 
land Chanceiy,  432,  Ohancellor  Bland,  in  his  opinion,  says: 
^  The  road  itself  cannot  be  taken  and  dosed  by  virture  of  d^ 
tringofi,  or  sequestration,  because  that,  as  one  of  the  highways 
of  the  Bepublic,  it  could  not  nor  ought  not  to  foe  obstructed 
by  any  process  whatever  against  those  whose  only  interest  in  it 
is  the  toll  they  are  allowed  to  exact  in  consideration  of  keep- 
ing it  in  repair/'  And  it  seems  to  be  the  "whole  policy  of  all 
the  law  and  deciaions  to  protect  Government  and  corporations 
in  property  of  this  kind  from  being  sdd  so  as  to  transfer  the 
absolute  ownership  and  control  by  f<«oed  sale  to  third  parties, 
who  might  be  wholly  irrsepoosibla,  or  doM  up  the  road 
entirefy,  and  thus  deprive  the  public  of  the  use  and  enjoyment 
of  one  of  the  great  thoroughfares  leading  across  the  Sierras; 
and  there  can  be  no  doubt  in  Ae  mind  of  the  Oourt  that  the 
ric^t  of  a  corporatism  of  constructing  a  road  and  collecting 
toll  is  a  franchise,  and  is  not  at  common  law  nor  by  our  stat- 
ute the  proper  subject  upon  which  to  levy  and  sell  under  exe- 
cution, as  in  ordinary  cases,  and  this  doctrine  and  principal  is 
fully  discussed  in  Seymotnr  r.  Mifford  Turnpike  Co.,  10th  Ohio, 
476,  in  w;hich  case  a  sale  was  had  under  a  statutory  law  very 
similar  to  our  statute. 

Again:  the  Sheriff  had  no  power  or  authority  at  common  law 
to  sell  the  fee  in  land,  and  his  only  authority  in  this  State 
comes  from  the  statute,  and  where  the  statute  points  out  a 
way,  in  which  way  or  what  he  must  sell,  (as  the  rents  and 
profits  first,)  and  he  does  not  sell  in  accoixiance  with  the  stat- 
ute^  his  deed,  is  void,  and  the  purchaser  takes  nothing  by  his 
purchase ;  and  I  say  that  the  deed  from  the  Sheriff  to  the  plain- 
tiffs, and  under  which  plaintiffs  seek  to  recover  in  this  action, 
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is  absolutely  void,  and  not  voidable.     {Lessee  of  Orantly  et  oL 
V.  Ewing  et  al.,  3  Howard  U.  S.  707 ;  13  S.  &  R  210.) 

'^  The  easement  enjoyed  by  the  public  in  a  turnpike  road  ia 
vested  in  the  public  as  much  as  that  of  a  oofDunon  highway." 
(State  V.  Main,  27  Connecticut,  64.) 

Oeo.  CadwcUader,  also  for  Appellant 

An  action  of  ejectment  will  not  lie  against  one  olaiming  an 
easement  in  a  parcel  of  land,  to  try  his  right  to  enjoy  the  same. 
(Jackson  v.  May,  16  Johns.  184;  Doe  v.  Alderson,  1  M.  &  W. 
210 ;  Crocker  v.  FothergiU,  2  Bam.  &  Aid.  662.) 

Apart  from  the  statute,  these  authorities  show  with  great 
clearness  that  a  turnpike  corporation  takes  -nothing  but  an 
"  easement,"  or  a  "  right  of  way,"  while  the  Act  itself,  whidi 
vests  the  defendant  with  whatever  facxdties  it  possesses,  merely 
gives  it  the  easement  or  right  of  way  over  public  or  private 
property — while  they  also  prove  that  for  a  right  of  way  or  an 
easement  the  action  of  ejectment  does  not  lie,  and  we  are 
warranted  in  declaring  that  it  would  be  impossible  for  a  Sheriff 
to  put  a  party  in  possession  of  a  road  thirty  miles  long,  or  to 
eject  the  adverse  party  therefrom — the  same  being  a  highway 
to  which  everybody  has  the  right  of  access  and  transit,  subject 
to  a  single  condition,  and  that  he  paid  the  tolls  fixed  by  the 
Board  of  Supervisors.  The  L^slature,  giving  to  the  defend- 
ant the  mere  easement,  or  the  right  of  way,  and  reserving  to 
the  public  the  use  thereof  upon  the  payment  of  toll,  can 
hardly  be  said  to  recognize  such  an  estate  or  possession  of  tlie 
land  itself  as  would  enable  judgment  creditors  of  a  turnpike 
corporation  to  sell  and  take  exclusive  possession  of  the  road, 
and  to  exclude  the  public  therefrom  by  dosing  the  highway 
or  obstructing  it,  for  a  doctrine  of  this  kind  would  be  at  war 
with  every  principle  applied  to  highways,  turnpikes,  or  roads, 
and  carried  out  to  its  logical  conclusion,  would  enable  A.,  a 
creditor,  to  sell  ten  miles  of  the  road,  B.,  another  creditor, 
to  sell  five  miles,  and  in  this  way  defeat  the  rights  of  the  pub* 
lie,  adjacent  property  holders,  and  place  a  most  effectual  em* 
bargo  on  the  trade  of  large  sections  of  country. 
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In  Kelly  v.  Dxmahue,  3  Metealf ,  Kj.  482,  it  was  remarked : 
"A  turnpike  company  own  the  road,  but  not  the  ground  over 
which  it  paBses,  and  their  owneiship  of  the  road  does  not  vest 
in  them  nor  take  from  the  owner  of  the  land  any  right  but 
such  as  is  essential  to  the  enjoyment  of  their  own  rights  and 
franchises.'' 

But  the  plaintiffs  were  not  divested  of  the  fee  of  the  land 
by  laying  out  the  highway,  nor  did  the  public  thus  acquire 
any  greater  interest  therein  than  a  right  of  way.  (Perley  v. 
Chandler,  6  Mass.  454;  Jackdon  v.  Hathaway,  15  Johns.  447.) 

Ordinarily — and  we  may  say  always — a  person  obstructing 
or  claiming  possession  of  a  public  highway  is  not  proceeded 
against  by  the  action  of  ejectment,  but  he  is  subject  to  arrest, 
and  proceeded  against  criminally.  (See  Sec.  18  of  Act  ^^  con- 
oeming  roads  and  highways;''  Wood's  Digest,  page  652; 
and  also  Sees.  32  and  33  of  Act  ^'concerning  plank  or  turn- 
pike roads,")  under  which  the  defendant  organized  as  a  cor- 
poration. And  it  would  be  the  sheerest  folly  to  suppose  that 
the  defendant's  road,  public  in  its  character,  with  the  tolls 
thereof  regulated  by  the  Supervisors,  could  be  entered  and 
fenced  or  obstnicted  by  persons  against  whom  the  law  would 
only  furnish  a  remedy  by  ejectment 

Yanclief  <0  Bowers,  for  Respondent 

The  position  most  relied  on  seems  to  be  that  the  mierest 
which  a  turnpike  company  has  in  the  land  upon  which  it  has 
dug  and  constructed  its  road,  is  but  a  mere  easement,  and 
therefore  a  part  of  the  franchise.  But  it  is  not  strictly  or 
purely  an  easement  within  any  definition  we  have  ever  seen. 
An  easement  proper  is  one  species  of  incorporeal  hereditaments^ 
and  consists  of  a  right  in  the  owner  of  one  parcel  of  land  by 
reason  of  such  ownership  to  use  the  land  of  another  for  a  special 
purpose  without  profit. 

"  The  essential  qualities  of  an  easement,"  says  Mr.  Washburn, 
•^are  these:  First — They  are  incorporeal;  Second  —  they  are 
imposed  on  corporeal  property,  and  not  upon  the  owner  thereof; 
Third  —  They  confer  no  right  to  a  participation  in  the  profits 
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arising  from  such  property;  Pourth-^ There  niugt  be  two  dis- 
tinct tenements  — the  dominant,  to  which  the  right  belongs, 
and  the  serviant,  upon  which  the  obligation  rests/'  (Wash- 
bum  on  Easements,  pp.  3,  8;  Wolf  y.  Frost,  4  Sanf.  Ch.  89.) 

There  are  one  Or  two  other  classes  of  ri^ts  which  resemble 
easements,  and  partake  of  their  nature,  but  which  are  not 
purely  such. 

'^  The  above  definition,''  obserres  Mr.  Washburn,  ''  does  not 
embrace  the  class  of  ri^ts  which  one  may  have  in  another's 
land,  like  a  right  of  way  or  of  oommon,  without  its  being  exer- 
cised in  connection  with  the  occupancy  of  other  lands,  and 
therefore  called  a  right  in  gross.  *  *  *  But,  after  all,  it 
partakes  so  much  of  the  character  of  an  easement,  that,  like 
the  rights  which  the  inhabitants  in  certain  localities  may 
acquire  by  custom,  <Kr  the  public  by  dedication,  to  pass  over 
the  land  of  an  individual,  for  instance,  it  would.be  difS.cult  to 
treat  of  easements  and  servitudes  without  embracing  these 
rights,  as  well  as  that  of  taking  profits  in  another's  land, 
which  one  may  enjoy  in  connection  with  the  occupancy  of  the 
estate  to  which  such  right  is  united." 

In  Post  V.  Pwrsail,  22  Wend*  432,  Chancellor  Walworth 
says:  '^ Ordinary  easements  are  either  personal,  and  confined 
to  an  individual  for  life  merely,  or  are  claimed  in  reference  to 
an  estate  or  interest  of  the  claimant  in  otiier  lands,  as  the 
dominant  tenant,  for  a  profit  a  pendre  in  the  land  of  another, 
when  not  granted  in  favor  of  some  dominant  tenement,  cannot 
properly  be  said  to  be  an  easement,  but  an  interest  or  estate  in 
the  land  itself/* 

If  the  right  which  turnpike  corporations  have  to  the  land 
on  which  their  roads  are  constructed  is  to  be  classed  with  those 
rights  which  resemble  easements,  it  belongs  to  the  latter  spe- 
cies above  named  by  Chancellor  Walworth.  The  company  is 
in  actual  occupancy  of  the  land,  and  takes  a  profit  from  the  use 
of  it,  of  precisely  the  same  nature  of  the  profits  taken  by  a 
railroad  company. 

**Thi8,"  says  Chancellor  Walworth,  **  constitutes  an  inter- 
est or  estate  in  the  land  itself,  which  is  of  course  subject  to 
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Mixnre  and  sale  on  execution^  as  held  hj  the  Ootm  lb  T^e 
fi'^ofe  V.  Rives,  6  Iredell,  804/' 

In  the  case  last  cited,  the  charter  of  the  railroad  company 
provided  for  the  condemnation  of  lands  for  the  use  of  the  road 
in  the  usual  manner,  and  added  that,  after  the  company,  should 
acquire  the  right  of  way  over  lands  in  any  of  the  modes  pre- 
scribed by  its  charter,  that  it  should  have  the  same  power  and 
authority  over  such  lands  during  the  existence  of  its  charter, 
and  for  the  purposes  of  its  road,  "  as  though  it  owned  the  fee 
simple  therein^''  This,  the  Court  said,  constituted  the  com- 
pany ^'  the  tenant  of  the  land  for  the  term  of  its  charter,  sub* 
ject  to  the  earlier  determination  of  the  charter  from  any 
cause." 

And  the  Court  further  remarked  that  some  estate  in  the 
land  was  necessary  for  the  preservation  of  the  road — which  is 
equally  true  of  turnpike  oompanies. 

It  is  said,  however,  by  appellants'  comuel,  that  the  charter 
of  this  company  was  peculiar,  in  giving  a  greater  estate  in  the 
land  than  is  usual  in  such  cases,  and  greater  than  that  given 
to  turnpike  companies  in  this  State;  but  we  see  no  substan^ 
tial  difference. 

Our  statute  (Wood*s  Dig.,  654)  which  provides  for  the  con- 
demnation of  lands,  declares  that  a  confirmation  of  the  report 
of  the  Commissioners  shall  have  the  effect  of  a  judgment  on 
which  execution  may  issue  for  the  possession  of  the  land*  This, 
it  seems  to  us,  is  fully  equivalent  to  the  provisions  of  the  charter 
in  the  case  above  cited.  It  ^yes  the  turnpike  companies  full 
power  and  authority  over  the  land  for  all  the  purposes  of  its 
road  during  the  life  of  its  charter,  and,  in  addition  to  this, 
ahows  beyond  controversy  that  turnpike  companies  have  such 
an  interest  or  estate  in  the  land  as  may  be  seized  and  deliv-* 
ered  by  the  Sheriff;  for,  if  the  company  may  receive  the  pes- 
session  at  the  hands  of  the  Sheriff,  it  ought  not  to  be  denied 
that  the  Sheriff  may  deliver  the  possession  to  a  purchaser  on 
execution.  It  will  be  seen,  by  reference  to  the  authorities 
cited  by  appellants,  that  all  of  them,  except  one  or  two  early 
Pennsylvania  cases^  ^PP^y  ^  P^^^  easements,  to  public  rights 
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of  way,  and  to  those  rights  in  gross  which  give  no  general 
possession  nor  profit 

Again:  it  is  urged  by  the  coimsel  for  appellant  that  the 
ri^t  to  take  toll  is  a  part  of  the  franchise,  and  that  the  com- 
pany has  lost  this  right  by  the  sale,  etc. 

Whether  the  right  to  take  toll  be  a  part  of  ihe  franchise  or 
not,  it  is  bnt  a  conditional  right,  and  cannot  be  exercised  until 
the  company  has  a  road  in  travelling  order,  nor  after  the  com- 
pany has  lost  its  road  by  sale  or  otherwise.  In  other  words, 
the  right  is  limited  to  taking  toll  upon  its  own  road,  and  does 
not  extend  to  one  which  has  passed  from  it,  either  by  its  vol- 
untary act  or  by  a  judicial  sale. 

In  this  State,  the  remedy  by  sale  of  the  franchise  is  not 
exclusive,  for  the  same  section  (20th)  which  provides  for  a 
sale  of  the  franchise  also  provides  for  a  sale  of  all  the  corpo- 
rate property,  both  real  and  personal,  on  CKecution.  A  partic- 
ular mode  is  required  for  the  sale  of  the  franchise,  but  the 
other  property  is  to  be  sold  as  in  other  cases.  When  the  judg- 
ment creditor  elects  to  sell  the  franchise,  he  must  bid  the  full 
amount  of  his  judgment^  and  satisfy  it,  so  that  he  cannot  after- 
ward look  to  the  personal  liability  of  stockholders.  If  his 
judgment  is  twenty  thousand  dollars,  and  the  franchise  is  only 
worth  five  thousand  dollars,  he  cannot  sell  the  franchise  for  its 
value  and  then  resort  to  the  stockholders  for  the  balance^  but 
must  allow  the  sale  to  satisfy  ^the  judgment 

George  B.  Moore,  also  for  Bespondent 

The  interest  of  the  defendant  in  this  road  is  tiie  same  as 
that  of  any  parly  upon  the  public  lands  of  which  he  has  the 
peaceable  and  exclusive  possession,  and  on  which  he  has  made 
valuable  improvements.  This  interest,  under  the  statutes  of 
this  State,  and  under  numerous  authorities,  can  be  seLeed  and 
sold  under  execution  in  the  same  manner  as  other  property. 

The  plaintiffs  obtained  a  judgment  against  the  defendant 
for  a  little  less  than  ten  thousand  dollars,  for  work  done  and 
materials  furnished  in  the  construction  of  this  very  road,  and 
h  would  be  extremely  hard  and  unjust  if  the  defendant^  after 
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the  road  had  been  built  by  the  labor  and  monej  of  the  plain- 
tifFs,  conld  hold  and  enjoy  the  fruits  and  benefits  of  their  toil 
without  being  compelled  to  pay  for  its  construction. 

The  defendant  has  the  exclusive  possession,  management, 
and  control  of  this  road,  and  this  constitutes  a  perfect  title  as 
against  the  whole  world,  except  the  Gk>yemment  and  its 
grantees. 

Section  two  hundred  and  seventeen  of  the  Practice  Act 
provides  that  ''all  goods,  chattels,  money,  and  other  property, 
both  real  and  personal,  or  any  interest  therein  of  the  judgment 
debtor,  not  exempt  by  law,  and  all  property  and  rights  of 
property  seized  and  held  under  attachment  in  the  action,  shall 
be  liable  to  execution.  Shares  and  interests  in  any  corporation 
or  company,  and  debts  and  credits,  and  all  other  property, 
both  real  and  personal,  or  any  interest  in  either  real  or  per- 
sonal property,"  etc.,  shaU  be  liable  to  seizure  and  sale  under 
execution.  "No  more  comprehensive  and  explicit  language 
than  this  could  be  used.  Under  it,  every  species  and  charac- 
ter of  property,  not  exempt  by  law,  and  any  interest  thereiii 
of  evefry  kind  and  nature,  may  be  levied  upon  and  sold.  Now, 
is  the  possession,  rights,  and  claim  of  the  defendant  in  this 
turnpike  road  an  interest  in  real  or  personal  property?  If  so^ 
it  can  be  sold  under  execution  and  conveyed  by  the  Sheriff; 
if  not,  the  company  has  no  interest  whatever  in  the  road,  and 
no  right  or  power  to  defend  this  action. 

*'  Property,"  says  Mr.  Chief  Justice  Spencer,  in  Jaehson  v. 
Housel,  17  John.  288,  ^'is  the  exclusive  right  of  possessing, 
enjoying,  and  disposing  of  a  thing;  it  is  the  right  and  interest 
which  a  man  has  in  lands  and  chattels  to  the  exclusion  of 
others,  and  the  term  is  sufficiently  comprehensive  to  include 
every  species  of  real  and  personal  estate.'' 

In  connection  with  his  many  other  fallacies,  appellant's 
counsel  argues  that  the  interest  of  defendant  in  this  road  is  a 
mere  easement  over  the  land  over  which  the  road  runs.  The 
company  undoubtedly  has  an  easement  or  right  of  way — but 
it  has  much  more.  It  had  this  before  it  commenced  to  build 
its  road;   bat  when  it  took  actual  possession,  and  performed 
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labor  all  along  the  line  of  the  road  in  excavating,  filling  up, 
bridging,  building  toll  houses,  gates^  etc,  it  acquired  a  good 
title  to  the  soil  as  against  the  whole  world,  except  the  Gov- 
ernment. The  policy  of  the  Government  from  the  firet  organ- 
ization of  the  State  has  been  and  is  to  give  to  the  occupant 
of  public  lands  such  a  title  to  and  interest  in  the  soil  as  to 
enable  him  to  maintain  possession  by  ejectment  and  other 
modes,  and  thus  encourage  him  to  develop  the  resources  of 
the  country. 

The  reason  urged  why  ejectment  will  not  lie  is,  that  the 
Bheriff  cannot  put  the  party  in  possession.  But  this  view, 
under  our  statute  and  under  the  authorities^  will  be  found  to 
be  a  mistake. 

The  objection  was  fully  answered  by  Lord  Mansfield  in  the 
case  of  Ooodtitle  v.  AVcer,  1  Burr,  138-145.  He  says  that 
where  the  easement  does  not  pass,  the  Sheriff  delivers  Uie  poe- 
session  subject  to  the  easement. 

You  might  as  well  say  that  ejectment  would  not  lie  tw 
lands  in  the  present  possession  of  a  tenant,  because  the  Sheriff 
cannot  deliver  the  actual  possession;  and  yet  it  has  been  hdd 
in  numerous  cases  that  such  action  would  lie,  and  waa  the 
proper  remedy. 

Althou^  the  interest  of  a  person  owning  a  ohuroh  pew  is 
only  usufructuary,  yet  ejectment  will  lie  for  its  lecoveiy. 
(Baptist  Church  v.  WethereU,  8  Paige,  296;  /^AaM  Church  r. 
Bigelow,  16  Wend.  39.) 

It  is  a  well  settled  rule  of  1^  common  law  that  ejectments 
will  lie  wherever  the  right  of  entry  exists,  and  the  interest  ia 
tangible.  It  will  lie  for  anything  attaehed  to  the  freehold 
whereof  the  Sheriff  can  deliver  possession* 

If  it  will  lie  for  things  attaehed  to  the  lands,  it  most  cer- 
tainly ought  to  lie  for  the  land  itself. 

It  will  lie  for  a  coal  mine*  (Cotnyii  v.  Kynets,  Cor.  Jae. 
150 ;  Comyn  v.  Wheaily,  Noy,  121.)  Also  for  a  fishery.  (King 
v*  Old  Arlesford,  1  T.  R.  858.)  Also  for  a  mining  claim. 
(Penitsylvania  Mining  Company  v.  Otvens,  16  OaL  136 ;  Lowe 
y.  AlexcMcUr,  1&  Cal.  302.)     Also  for  therig^t  tai  herbage  w 
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grass.     (Whaler  v«  T0ul8(ni,  Har<L   880;  Adams  on  Ejieet- 
ment,  24.) 

By  the  Court,  SHAimai,  J. 

This  is  an  action  of  ejectment  It  is  averred  in  l}ie  complaint 
that  the  defendant  is  '^  a  body  politic  and  corporate^  duly  organ- 
ized under  and  by  virtue  of  the  laws  of  the  State  of  Califor 
nia;"  that  "on  the  27th  day  of  May,  1862,  the  said  pki»- 
tiffs  were  seized  and  possessed  of  and  lawfully  entitled  to  the 
possession  of  all  that  certain  turnpike  road  and  the  land  upon 
which  the  same  has  been  constructed,  built,  and  ezcavateid," 
lying  between  certain  termim  named;  "  said  road  being  about 
fifty  feet  in  width,  bounded  on  each  side  by  the  public  lands 
of  the  United  States,  and  wholly  within  said  County  of  Sierra; 
also,  all  the  bridges,  toll  gates,  and  toll  houses  upon  said  road 
and  the  line  thereof ,  and  attached  thereto;  together  with  all 
and  singular,  the  hereditaments,  rights,  and  privileges  unto 
the  said  road,  land,  bridges,  toll  gates,  and  toll  houses,  belong- 
ing or  in  anywise  appertaining.  ♦  ♦  ♦  And  being  so 
seized  and  possessed  and  entitled  to  the  possession  of  the  above 
described  property  and  premises,  the  defendant,  by  its  agents, 
on  said  27th  day  of  May,  1862,  wrongfully  and  unlawfully 
entered  upon  the  same^  and  wrongfully  and  forcibly  ejected  the 
plaintiff  therefrom,  and  still  wrongfully  withholds  the  same 
and  the  possession  thereof  from  the  plaintiffs." 

The  answer  admits  that  the  defendant  is  a  corporation,  duly 
organized,  etc.,  but  denies  all  the  other  allegations. 

The  trial  was  by  the  Court  The  defendant  appeals  from 
the  judgment  and  from  the  order  overruling  defendant's  motion 
for  a  new  triaL 

The  plaintiffs,  at  the  trial,  to  prove  their  title  alleged  in  the 
complaint,  offered  in  evidence  the  judgment  roU  in  an  action 
brought  by  them  against  the  defendant,  by  which  it  appeared 
the  plaintiffs,  on  the  23d  day  of  September,  1861,  recovered 
a  judgment  against  the  defendant  for  the  sum  of  nine  thousaiKl 
eight  himdred  and  forty-eight  dollars.  They  also  offered  in 
evidence    an  execution  issued  upon  said  judgment,    together 
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with  the  officer's  return  thereon,  showing  that  the  Sheriff  on 
the  28th  of  October,  1861,  levied  "upon  all  the  right,  title, 
interest,  claim,  and  property  of  the  Truckee  Turnpike  Com- 
pany in  and  to  the  Truckee  Turnpike  Road,  a  highway,"  etc.; 
and  "advertised  all  the  above  described  property  for  sale  at 
public  auction,'^  etc  *  *  *  "  And  on  tie  23d  day  of  No- 
vember, 186i.,  *  ♦  •  sold  the  same  to  D,  S.  Wood  and 
son  for  the  sum,"  etc.  The  plaintiffs  also  offered  in  evidence 
the  Sheriff's  deed  to  the  plaintiffs.  The  deed  is  not  inserted  in 
the  record,  but  we  shall  assume  its  subject  matter  to  be  identical 
with  the  subject  matter  levied  and  advertised  and  sold,  viz: 
"  All  the  right,  title,  interest,  daim,  and  property  of  the  Truckee 
Turnpike  Company  in  and  to  the  Truckee  Turnpike  Road,  a 
highway,"  etc 

The  defendant  objected  to  the  introduction  of  these  docu- 
ments, and  on  grounds  sufficiently  comprehensive  to  include 
all  the  questions  of  error  that  we  shall  have  occasion  to  con- 
sider. 

The  discussions  in  this  case  have  taken  a  wide  range,  and 
involve  questions  of  law  of  great  practical  moment,  which  have 
not  been  passed  upon  as  yet  in  this  State  by  the  Court  of  last 
resort  In  considering  the  case  we  shall,  however,  refrain  from 
passing  upon  questions  a  decision  of  which  is  not  necessary  to 
a  just  determination  of  the  appeal  upon  its  merits. 

The  general  question  raised  by  the  record  is,  whether  the 
plaintiffs  by  the  Sheriff's  deed  acquired  any  property  limits, 
and  if  they  did,  then  were  the  rights  so  acquired  of  the  char- 
acter recognized  by  the  law  as  the  basis  of  an  action  of  eject- 
ment 

1.  The  franchise  of  the  defendant  did  not  pass  by  the  Shei^ 
iff^s  deed,  nor  by  the  Sheriff's  return  under  the  Act  of  1860, 
(Wood's  Digest,  118,  Sec.  24,)  and  for  the  following  reasons: 
Franchises  are  special  privileges  conferred  by  Qovemment  on 
individuals,  which  do  not  belong  to  the  citizens  of  the  eonntiy 
generally  by  common  right  (A.  ft  A.  on  Corps.  Sec-  4.)  He 
persons  to  whom  such  privileges  are  granted  hold  them  in 
personal  trust,  and  therefore  they  cannot  be  transferred  by 
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forced  sale,  (Munroe  v.  Thomas,  6  OaL  470 ;  Thomas  v.  Armr 
strong,  7  Cal.  286,)  nor  by  volimtary  assignment  (Redfield  on 
Railways,  419-422,)  nsless  by  the  permission  of  Govern- 
ment, and  even  then,  if  a  special  mode  of  transfer  is  pointed  ont, 
that  mode  must  be  followed.  Therefore  the  franchises  of  the 
defendant  did  not  pass  to  the  plaintiffs  by  the  Sheriff's  return 
nor  by  his  deed,  for  the  mode  of  sale  prescribed  by  the  Act  of 
1850  was  not  followed. 

Again:  the  sale  does  not  purport  to  have  been  a  sale  of  the 
franchises  of  liie  company,  and  for  that  reason  the  plaintiffs 
can  have  no  interest  in  them.  All  that  was  offered  for  sale, 
and  all  that  the  plaintiffs  bought  was  the  ^'road."  Even  if 
the  plaintiffs  by  their  purchase  acquired  a  title  to  the  "  road," 
still  they  ootdd  not  claim  the  franchises  as  appurtenant  to  the 
road,  for  franchises  are  principal  things,  and  lie  in  grant  as 
such.     They  are  appurtenant  to  nothing. 

2.  The  plaintiffs  acquired  nothing  by  the  purchase  of  the 
"road''  to  which  the  action  of  ejectment  has  any  remedial 
relations,  "Road"  is  a  legal  term,  strictly  synonymous  with 
the  term  "way,"  and  in  the  complaint,  and  throughout  all  the 
title  papers  of  the  plaintiffs,  their  identity  is  fully  recognized. 
A  way  is  an  easement,  and  consists  in  the  right  of  passing 
over  another  man's  ground.  (Wash,  on  Eas.,  161.)  It  is  an 
incorporated  hereditament,  a  servitude  imposed  upon  corporeal 
property,  and  not  a  part  of  it  It  gives  no  right  to  possess  the 
land  upon  which  it  is  imposed,  but  a  right  merely  to  the  party 
in  whom  the  way  is  vested  to  enjoy  the  way.  Neither  is  it 
considered  that  the  owner  of  the  way  is  entitled,  by  reason  of 
such  ownership,  to  a  participation  in  the  rents  and  profits 
arising  from  die  land  upon  which  the  easement  is  imposed. 
(Wash,  on  Eas.,  8.)  A  deed  of  a  way  or  of  a  right  of  way 
would  pass  to  the  grantee  no  title  to  or  interest  in  the  land.  It 
may  be  true,  as  was  held  in  Sparks  v.  Hess,  16  OaL  186,  where 
the  owner  of  a  private  bridge,  who  also  owned  the  land  on 
which  the  bridge  rested,  had  conveyed  the  "bridge  and  all 
the  privileges  and  appurtenances  appertaining  or  in  anywise 
bdon^ng  to  said  bridge,"  that  the  deed  passed  the  title  of  the 
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land  on  which  tiie  bridge  rested.  In  the  first  place,  a  bridge 
is  »  visible  structure,  and  not  in  itself  an  incorporeal  heredita- 
ment; and  in  the  second  place,  the  abutments  of  a  bridge  are 
considered  a  part  of  it  (Kiitg  v.  West  Biding  of  York,  7 
East  588 ;  Bardwell  et  oL  v.  Jamaica,  15  Vt  488.)  The  fact 
that  a  certain  descriptive  term  used  in  a  deed  has  been  held  to 
include  what  it  obviously  does  include,  is  certainly  not  au- 
thority for  holding  that  another  term  includes  what  it  obviously 
does  not  include.  The  authoritative  definition  which  we  have 
given  of  the  term  ^'way'^  shows  that  neither  land,  nor  rents 
of  land,  nor  profits  of  land,  nor  any  possessory  rights  in  land, 
are  included  in  its  meaning.  If  the  plaintiffs,  then,  took  any- 
thing by  force  of  the  term  "road,"  they  took  nothing  but  a 
right  of  way.  But  it  is  well  settled  that  an  action  of  ejectment 
will  not  lie  in  favor  of  a  party  to  try  his  right  to  enjoy  an 
easement,  nor  will  it  lie  against  one  claiming  an  easement  in 
land  to  try  his  right  to  enjoy  it  {Child  v.  Chappel,  9  N.  Y. 
246,  261 ;  Wash,  on  Eas.,  668.)  And  the  reason  is  obvious  — 
the  very  subject  matter  of  controversy  is  incorporeaL  It  is  for 
that  reason  that  an  easemtot  ^'lyeth  .in  grant,  and  not  in 
livery."  It  is  for  that  reason  that  the  owner  of  a  way  cannot 
be  disseised  or  otherwise  ousted  of  it;  he  can  only  be  '^dis- 
turbed "  or  "  obstructed  "  in  its  enjoyment,  and  for  such  injury 
the  remedy  is  by  action  on  the  case  at  common  law,  or  by  bill 
in  equity.  The  rule  is  stated  in  Tillinghast's  Adams,  p.  19, 
as  follows:  '^ Ejectment  is  maintainable  only  for  corporeal 
hereditaments." 

3.  But  there  is  another  ground  upon  which  we  hold  that  the 
plaintiffs  acquired  no  title  to  the  land  traversed  by  the  road, 
and  no  possessory  interest  in  it  The  defendant  had  no  such 
title  or  interest  to  be  transferred.  The  reason  is  found  in  the 
want  of  capacity  in  the  company  to  hold  lands  by  title.  The 
capacity  of  corporations  to  take  and  hold  lands  in  full  owner- 
ship was  unlimited  at  cotnmon  law.  The  vast  social  and 
political  abuses  engendered  by  this  state  of  things  induced  the 
passage  of  the  statutes  of  mortmain,  ranging  from  the  Mi  of 
Ilonty  III  to  the  9th  of  Oeorge  11.    The  Aet  of  1860^  pre 
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viously  referred  to,  la  a  statute  of  mortmain,  in  so  far  as  it 
limits  the  ci^acity  of  corporations  to  take  and  Irold  lands* 
The  provision  is  as  follows:  "They  (corporations)  may  take 
and  hold  such  real  and  personal  estate  as  the  purposes  of  the 
corporation  shall  require."  Under  this  provision  the  capacity 
is  not  absolutely  fixed.  It  depends  upon  occasion.  An  estate 
in  land  adequate  to  the  necessities  or  reasonable  convenience 
of  one  class  of  corporations  might  be  inadequate  to  the  needs 
of  another.  We  consider,  however,  that  a  turnpike  company, 
prima  facie,  has  no  occasion  for  any  larger  interest  in  land  than 
a  way  over  it.  This  has  been  folly  demonstrated^  as  a  general 
truth,  by  a  wide  and  unbroken  observation  and  experience. 
On  this  point  the  authoritiea  are  numerous  and  decisive. 
We  cite  Tucker  v.  Tower,  9  Pick.  108 ;  8  Kent,  682,  8th  ed. 

It  appears  that  the  lands  traversed  by  the  Truckee  Turn- 
pike are  public  lands  of  the  United  States,  and  it  is  urged 
that  inasmuch  as  settlers  on  public  lands  are  considered  as  the 
owners  of  their  possessory  claims  as  against  all  the  world 
except  the  Gbvemment,  and  are  therefore  allowed  to  sue  and 
are  held  liable  to  be  sued  in  ejectment,  that  symmetry  of 
decision  requires  that  the  like  role  should  be  applied  in  the 
case  of  turnpike  corporations  whose  roads  cross  public  lands. 
The  argument  proceeds  upon  a  false  analogy.  Settlers,  as 
natural  persons,  havo  an  unlimited  capacity  to  acquire  estates 
in  land,  and  to  hold  them  indefinitely  when  acquired.  Turn- 
pike companies,  prima  facie  at  least,  can  take  no  estate  in 
land  above  the  lev^  of  a  servitude  upon  it  Again:  the  pos- 
sessory interests  of  the  settlers  named  are  not  analogous  to 
easements  or  servitudes. 

4.  But  the  plaintiffs  did  not  acquire  a  title  to  the  "road "  or 
way,  which,  so  far  as  words  are  concerned,  they  purchased  at 
the  Sheriff's  sale. 

The  way  levied  upon  and  sold  as  the  property  of  the  com- 
pany did  not  belong  to  it  by  any  proprietaly  right  The 
way  was  publici  juris.  Its  uses  were  not  only  public,,  but  it 
belonged  to  the  public  by  title.  All  the  interest  that  the 
company  had  in  the  matter  was  by  reason  of  the  fact  that  it 
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had  both  the  right  and  the  power  to  collect  tolls  on  the  line 
of  the  ready  aa  a  compensation  for  the  public  service  it  had 
performed  by  opening  a  public  road  for  the  public  good.  In 
legal  theory,  ^'A  turnpike  is  a  public  hi^way,  established  by 
public  authority  for  public  uses,  and  is  to  be  regarded  as  a 
public  easement,  and  not  as  private  property.  The  only 
difference  between  this  nncl  a  common  highway  is,  that  instead 
of  being  made  at  the  public  expense  in  the  first  instance,  it  is 
authorized  and  laid  out  by  the  public  authority,  and  is  made 
at  the  expense  of  individuals  in  the  first  instance;  and  the 
cost  of  constmotion  and  maintenance  is  reimbursed  by  a  toll 
levied  by  public  authority  for  this  purpose.  Every  traveller 
has  the  same  right  to  use  it,  paying  the  toll  established  by 
law,  as  he  would  have  to  use  any  other  public  highway.'* 
(Commonwealth  v.  Wilkinson,  16  Pick.  176.)  In  pursuance 
of  this  doctrine  it  has  been  considered  (Erie  and  Northeast 
Railway  v.  Casey,  26  Penn.  287)  that  the  land  is  not  dis- 
burdened of  a  railroad  easement  by  the  surrender,  forfeiture, 
or  other  determinati<m  of  the  charter,  but  remains  subject  to 
it  still  as  a  subsisting  public  right. 

Without  passing  upon  the  other  interesting  and  important 
questions  raised  by  counsel,  we  consider  that  the  ruling  of 
the  Court  below,  in  admitting  the  plaintiff's  documentary 
evidence  of  title,  was  erroneous;  and  inasmuch  as  the  facts 
found  by  the  Court  do  not  warrant  the  judgment,  the  judg- 
ment is  reversed,  and  the  cause  remanded  with  directions  to 
enter  judgment^  upon  the  findings,  for  the  defendant. 


T.  N.  WILLIS  V.  A.  B.  FARLEY,  MART  FARLEY, 
JAMES  M.  SHIRLEY,  JACOB  H.  SHIRLEY,  JOHN 
Y.  SHIRLEY,  THOMAS  SHIRLEY,  SARAH  SHIR- 
LEY, AKD  LUCY  SHIRLEY. 

DzBCHABoa  AND  AsBiOHiMNT  o»  MoBTOAoa.— A  mortsMB  ««  •  »«•  Incident 
of  tlM  debt  It  WAS  Intended  to  eeenre^  end  puMt  by  an  eaelgnment  of  the 
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debt,  !■  discharged  by  a  payment  of  tbe  debt,  and  la  barred  by  the  Statute 
ef  Limitation!  when  the  debt  !■  barred. 

JumiSDicTsoN  OP  DiBTsiCT  OouMs  XK  Bquitt« — The  DtoCtlct  Oonrta,  by  ArtI* 
de  VI,  section  6,  of  the  Constltntlon,  haye  "  original  Jurisdiction  In  all  eaaea 
In  equity/*  and  an  Act  of  the  Legislature  depriving  them  of  that  Jurisdiction, 
or  transferring  It  to  any  other  Court,  la  nneonstltntlonal  and  Told. 

What  Goubt  cak  FonacLoan  Mobsoaobs. —  The  forecloanre  of  a  mortgage  and 
•ale  of  the  ntortgaged  property  for  the  payment  of  the  debt  thereby  secured, 
la  a  '*case  In  eqnlty/*  of  which  the  District  Conrts  alone  can  take  cogni- 
sance,; and  the  Probate  Courts  are  not  competent  to  afford  the  fall  relief  to 
which  mortgageea  are  entitled. 

Gbbditob  or  Dbcbasbd  mat  Fobbcloob  Mobtqab& — ▲  creditor  of  the  estate 
of  a  deceased  person,  whose  debt  la  secured  by  mortgage,  may,  after  haTlng 
presented  his  claim  for  allowance  to  the  executor  or  administrator  and  Pro- 
bate Judge,  whether  it  be  allowed  or  rejected,  proceed  at  once  to  foreclose 
hla  mortgage  In  the  District  Court 

Act  op  Onb  ob  Mobb  ADMiNiSTSATOBSd — Administrators  la  law  are  deemed 
but  as  one  person,  and  the  act  of  any  one  of  two  or  more  co-admlnlstrators. 
In  a  matter  within  the  sphere  of  his  authority  aa  admtailstrator»  la  the  act 
of  all. 

Bamm  —  Allowancb  of  Claims — Where  there  are  two  or  more  administrators, 
the  allowance  of  a  claim  against  the  estate  by  one  la  the  act  of  all,  and 
binding  upon  alt 

SaMB  —  Filing  or  in  Pbobatb  Coubt. — The  allowance  of  a  dalm  agataal  tiia 
eatate  by  the  administrator  and  Probata  Judge  prevents  the  claim  flroiii  be- 
coming barred  by  the  statute,  even  If  it  is  not  filed  In  the  Probate  Court 

Wbwk  Hbibs  cakmot  Plbad  Suit  agaiitbt  Aominutbatob  m  Bab. —  Where  a 
dalm  agalnat  an  eatate  secured  by  mortgage  was  presented  to  the  admin- 
latrator  and  Probate  Judge,  and  allowed,  and  after  the  administrator  had 
presented  his  final  account  and  been  discharged,  the  owner  of  the  mort- 
gage commenced  an  action  against  the  administrator  In  the  District  Court 
to  foreclose  hla  mortgage,  and  obtained  a  decree  forecloalag  the  aame,  and 
for  a  sale  of  the  mortgaged  property ;  Mid,  that  this  decree  waa  no  bar  to  a 
aubaequent  suit  against  the  heirs  of  the  deceased  to  enforce  the  llan  of  the 
mortgage,  and  for  a  sale  of  the  mortgaged  property. 

BxBCHABOB  OF  ADMINI8TBATOB. —  Whcu  BU  admluiatrator  baa  presented  hla 
final  account  and  been  discharged,  he  la  no  longer  the  representative  of  the 
estate,  and  has  no  authority  to  appear  for  or  bind  it  In  any  manner. 

Appxal  from  the  District  Court,  Eifth  Judicial  Distriety 
San  Joaquin  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

H.  0.  Beatty,  for  Appellants. 

The  first  question  presenting  itself^  then,  is,  was  the  daim 
regularly  presented  to  the  administrators  for  rejection  or  allow 
ance,  and  were  the  regular  steps  taken  thereafter  ?  The  fads 
aie,  it  was  presented  to  one  administrator,  and  by  him  allowed^ 
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and  then  to  the  Probate  Judge,  and  by  him  allowed;  to  the 
other  admimatratoT  it  was  never  presented.  Here,  the  ques- 
tion arises :  is  this  presentation  to  one  only  of  the  administra- 
tors a  compliance  with  the  requirements  of  the  statute  9  I  am 
decidedly  of  the  opinion  it  is  not.  But,  for  the  present,  let 
nfi  waive  this  point,  admit  that  the  presentation  was  correct, 
and  the  allowance  by  one  administrator  and  the  Probate 
Judge  sufficient  to  establish  the  claim  against  the  estate. 
What  other  steps  were  necessary  to  enforce  the  claim!  After 
the  allowance,  the  next  thing  is  to  file  the  daim.  Section 
one  hundred  and  thirty  of  the  Act  in  relation  to  estates  reads 
as  follows:  "Every  claim  which  has  been  allowed  by  the 
executor  or  administrator  shall  be  filed  in  the  Probate  Court, 
and  be  ranked  among  the  acknowledged  debts  of  the  estate, 
to  be  paid  in  due  course  of  administration,"  There  is  no  time 
fixed  within  whiA  the  claims  are  to  be  filed;  but  surely  they 
must  be  filed  before  the  final  decree  of  distribution  of  the 
estate,  or  else  the  claim  must  be  treated  as  abandoned.  It 
does  not  appear  from  the  complaint  in  this  case  that  the  claim 
was  ever  filed  in  the  Probate  Court  as  a  claim  against  the 
estate.  If  it  was  regularly  allowed,  and  filed  as  a  claim  against 
the  estate,  the  Probate  Court  obtained  competent  and  exclusive 
jurisdiction  of  the  same  as  a  claim  allowed,  and  must  enforce 
the  sale  of  the  property  and  the  distribution  of  the  proceeds. 
The  parties  interested  could  not  be  subjected  to  the  expenses 
of  a  suit  in  equity,  where  the  claim  was  allowed  as  a  valid 
claim  against  the  estate. 

It  seems  to  me,  however,  the  proper  view  of  this  case  is 
this:  The  claim  never  was  properly  presented  to  the  admin- 
istrators for  rejection  or  allowance.  Sections  one  hundred 
and  thirty,  one  hundred  and  thirty-one,  and  one  hundred  and 
thirty-two,  all  relate  to  the  presentation  of  claims,  and  all 
speak  of  the  executor  or  administrator  in  the  singular.  No 
allusion  is  made  to  the  supposable  case  of  a  plurality  of  the 
executors  or  administrators.  There  is  nothing  definite  in  the 
language  of  the  statute  in  regard  to  how  claims  should  be  pre- 
sented when  such  plurality  of  executors  or  administratora  exists. 
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But  it  seems  reason  and.  conunon  sense  would  require  t^e  con- 
sent of  all  the  representatives  of  deceased  to  make  a  claim 
valid  against  the  estate. 

If  this  view  of  the  subject  is  right,  then  there  was  no  proper 
presentation  of  the  claim  to  the  administrators  within  the  time 
limited  by  the  law,  and  the  claim  is  barred  by  the  statute  as  a 
claim  against  the  estate.  If  it  is  barred  by  the  statute  as 
against  the  estate,  it  is  equally  barred  against  those  holding  the 
property  of  deceased  which  was  included  in  the  mortgage. 
{Graham  v.  Vifung  et  aL,  2  Texas,  433-447.) 

If  the  claim  was  duly  presented  and  allowed,  the  Probate 
Court  obtained  exclusive  jurisdiction,  and  no  action  thereafter 
could  be  maintained  in  the  District  Court*  If,  on  the  other 
hand,  the  presentation  to  one  administrator  was  not  sufficient, 
the  daim  is  bound  under  the. one  hundred  and  thirty-first  sec- 
tion of  the  Act  in  relation  to  estates* 

Again:  if  the  District  Court  never  oould,  under  the  circum- 
stances of  the  casei  obtain  jurisdiction  in  this  case,  did  it  not 
obtain  that  jurisdiction  in  the  suit  brought  in  July,  1862, 
against  J.  M*  Shirley,  the  administrator  who  approved  the 
account  t  If  the  District  Court  obtained  jurisdiction  in  that 
case,  then  any  irregularity  in  the  deeree  should  have  been 
remedied  by  opening  up  that  case  and  oorrecting  the  decree — 
not  by  bringing  a  new  stdt.  (Ooodenow  v.  Ewer,  16  Cal.  470 ; 
Boggs  v.  Hargrove,  16  CaL  666.) 

Bvdd  &  Carr,  for  Bespondent 

The  decree  in  the  case  of  WUlis  v.  Shirley,  Administrator, 
was  simply  a  nullity.  There  was  no  personal  judgment.  At 
the  time  of  the  commencement  of  that  suit,  Shirley  was  no 
longer  administrator  of  the  estate  of  Thomas  J.  Shirley.  That 
decree  bound  no  property,  and  could  affect  no  person.  Clearly, 
a  decree  of  foreclosure  and  sale  in  a  suit  in  which  a  person 
who  had  no  interest  in  the  land  mortgaged,  and  who  is  not 
liable  for  tb^s  debt,  was  sole  defendant,  can  1be  no  bar  to  a  sub- 
sequent action  against  the  real  parties  in  interest  To  con- 
stitute a  judgment  or  decree  at  bar,  it  must  be  between  th^ 
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same  parties,  and  they  must  stand  in  the  same  relation  and 
character.     (2  Phillips'  Er.  8.) 

In  this  case,  appellant  did  not  sue  any  one  as  administrator. 
He  merely  seeks  to  enforce  a  specific  lien  on  certain  real  estate, 
and  to  foreclose  the  interest  of  certain  parties  therein,  no  mat- 
ter how  they  obtained  that  interest,  (and  one  of  whom,  Parley, 
was  not  heir  of  the  deceased.)  'So  judgment  is  sought  over 
against  any  of  the  defendants,  nor  to  be  enforced  as  a  daim 
against  any  estate. 

The  statute  will  not  aUow  an  administrator  to  be  sued, 
unless  on  a  daim  presented  and  rejected,  but  it  does  not  pre- 
vent the  District  Court — a  Court  of  general  equity  jurisdic- 
tion— from  enforcing  a  specific  lien  against  real  estate  because 
the  person  creating  the  lien  had  since  died,  and  his  administra- 
tor had  become  discharged  from  liability  without  paying  the 
daim.  After  the  administrators  were  disdiarged,  and  the  real 
estate  surrendered  up  to  the  heirs,  the  administrators  were  no 
longer  necessary  parties  to  a  suit  to  ^:iforoe  the  qpedfic  lien 
on  the  land.  True,  if  the  daim  had  not  been  presented  for 
allowance  within  proper  time,  it  would  have  been  barred 
against  the  heirs.  {Oraham  v.  King,  2  Texas,  488;  Belknap's 
Probate  Practice  Act,  Sec  180.)  So  if  rejected,  if  suit  is  not 
brought  within  three  months  after  it  becomes  due.  (Same 
Act,  Sec  134.) 

It  has  never  been  held  that  in  event  of  the  discharge  of  an 
administrator  that  a  person  having  a  specific  lien  on  lands  of 
an  estate  cannot  enforce  the  same  in  tiie  District  Courts  and 
more  espedally  when  the  land  is  a  homestead,  subject  only  to 
the  lien,  and  cannot  be  administered  on  or  ordered  sold  by  llie 
Probate  Court  to  pay  the  debts  of  the  deceased  or  for  any 
other  purpose.  {Estate  of  Tompkina,  12  CaL  125 ;  James  et  al 
V.  James,  23  CaL  416.)  Even  a  mere  daim,  not  secured  by  a 
lien,  if  presented  and  allowed,  but  not  paid,  and  the  adminis- 
trator is  discharged  before  the  estate  is  fully  administered,  and 
the  balance  of  the  estate  passed  over  to  the  other  heirs,  can  be 
enforced  by  suit  against  the  heirs  in  the  District  Court  (if ofi<- 
gomery  v.  OairUafi,  18  Texas,  786.) 
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Thomas  J.  Shirley^  being  indebted  to  Rufus  Lowell  in  the 
snin  of  twelve  hundred  dollars,  made  and  delivered  to  him  a 
promissory  note  for  the  amount,  and  afterwards,  in  December, 
1858^  for  the  purpose  of  securing  its  payment  according  to 
the  tenor  and  effect  of  the  note,  executed  and  delivered  to 
Lowell  a  mortgage  on  two  tracts  of  land  —  the  one  situated  in 
the  County  of  Tuolumne,  and  the  other  in  the  Oounty  of  San 
Joaquin.  Shirley  died  in  ItTovember,  1850,  intestate,  leaving 
him  surviving  his  wife  (who,  before  the  commencement  of 
this  action,  became  the  wife  of  the  defendant  Farley)  and 
seven  children,  his  heirs-at-law,  and  also  leaving  an  estate  of 
whid.  the  mortgaged  premises  were  a  part  In  the  same 
month  letters  of  administration  v^re  granted  by  the  Probate 
Court  of  Tuolumne  County  to  J.  H.  and  J.  M.  Shirley,  sons 
of  1}ie  deceased,  who  immediately  thereafter  entered  upon  the 
duties  of  their  office.  Early  in  January,  1860,  the  note  and 
mortgage,  properly  verified,  were  presented  to  one  of  the 
administrators — J.  M.  Shirley — for  allowance,  and  the  same 
were  allowed  as  a  claim  against  the  estate  of  the  deceased, 
and  on  the  day  following  his  claim  was  presented  to  and 
allowed  by  the  Probate  Judge.  It  does  not  appear  that  it  was 
ever  filed  in  the  Probate  Court 

The  mortgaged  premises  situated  in  San  Joaquin  County 
vrere,  in  October,  1860,  set  apart  by  the  Probate  Court  for 
the  use  and  benefit  of  the  widow  and  minor  children,  subject 
to  the  mortgage;  and  in  December  of  the  same  year,  the 
administrators  rendered  their  final  account  for  settlement,  and 
the  same  was  allowed  and  confirmed  by  that  Coort^  and  a 
distribution  of  the  assets  of  the  estate  was  decreed,  and  after- 
wards, in  May,  1861^  the  administrators  were  finally  discharged 
from  their  office  and  trust  as  administrators. 

The  claim  of  Lowell  was  not  entered  into  the  account  sub- 
mitted upon  final  settlement,  nor  was  any  portion  of  it  paid  in 
the  distribution  of  the  assets,  or  otherwise.  During  the  admin- 
istration of  the  estate,  the  plaintiff  became  the  owner  and 
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holder  of  the  note  and  mortgage,  and  sometime  in  1862  com- 
menced  an  action  in  the  District  Court  for  San  Joaquin  County, 
against  J.  M.  Shirle^^  aslthe  administrator  of  the  estate  of  hJs 
father,  for  the  foreclosure  of  the  mortgage,  and  such  proceed- 
ings were  had  in  the  action  that,  upon  the  default  of  the  de< 
f  endant  therein,  a  decree  was  entered,  ascertaining  the  amount 
due  on  the  note  and  for  the  sale  of  the  mortgaged  premises* 
No  further  proceedings  were  taken  under  this  decree;  but  upon 
discovering  that  the  administrators  had  been  disdiarged  before 
such  action  was  instituted,  the  plaintiS  brought  this  action 
against  the  defendant  Farley  and  his  wife,  and  the  children  of 
the  deceased,  for  the  foreclosure  of  the  mortgage^ 

In  this  action  the  plaintiff  has  not  sought  any  other  decree 
than  for  the  foreclosure  of  the  mortgage  and  the  sale  of  the 
premises  for  the  payment  and  satisfaction  of  the  sum  due  on 
the  note  and  for  the  costs  of  suit 

To  the  complaint  the  defendants,  Farley  and  his  wife, 
demurred  on  several  grounds,  and  the  demurrer  having  been 
overruled,  the  same  defendants,  and  J.  M.  Shirley,  answered. 
The  other  defendants,  some  of  whom  were  infants,  represented 
by  a  guardian  ad  litem,  appeared,  but  made  no  answer. 

The  answer  filed  admitted  all  the  material  allegations  of  the 
complaint,  and  set  up  as  an  affirmative  defense  that  the  por- 
tion of  the  mortgaged  premises  situate  in  Tuolumne  County 
had  been  aold  tinder  an  order  of  the  Probate  Court  during  the 
administration,  and  that  the  proceeds  of  the  sale  had  been 
applied,  under  the  direction  of  the  Cburt,  to  the  payment  of 
debts  of  the  estate;  and,  also,  that  the  note  in  question  was 
never  filed  in  the  Probate  Courts 

At  the  trial  of  the  action  the  Court  rendered  a  decree  for 
the  foreclosure  of  the  mortgage  and  for  the  sale  of  the  mort^ 
gaged  premises  situated  in  the  County  of  San  Joaquin,  for  the 
payment  and  satisfaction  of  the  amount  found  to  be  due  on  the 
note,  and  for  the  coets  of  the  suit,  but  no  pergonal  judgment 
was  rendei^ed  against  any  of  the  defendants. 

From  this  decree  all  the  defendants  have  appealed,  and  the 
grounds  upon  which  they  rely  for  ftrey^jraal.  are,  ix^  substance: 
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Eirst — That  the  debt  evidenced  and  secured  by  the  note 
and  mortgage  was  a  simple  money  claim  against  the  estate  of 
the  deceased,  and  that  it  was  necessary  to  present  such  claim, 
properly  authenticated,  to  the  administrators  and  to  the  Pro- 
bate Judge  for  allowance ;  and  that  the  presenting  of  the  same 
to  one  only  of  the  administrators,  and  obtaining  his  al^Qwance 
thereof,  with  its  approval  and.  allowance  by  the  Probate  Judge, 
was  abortive,  and  that  therefore  the  claim  became  barred 
by  the  one  hundred  and  thirtieth  section  of  the  Pro- 
bate Act. 

Second  —  That  the  claim,  if  duly  presented  and  allowed, 
was  not  filed  in  the  Probate  Court,  and  therefore  it  should  be 
regarded  as  abandoned. 

Third  —  That  if  the  claim  can  be  deemed  as  duly  presented 
and  allowed,  and  that  it  thus  became  ranked  among  *the  ac- 
knowledged debts,  to  be  paid  in  due  course  of  administration, 
without  having  been  filed  in  the  Probate  Court,  then  it  became  a 
quasi  judgment  in  the  Probate  Court,  and  no  action  could  there- 
after be  maintained  in  the  District  Court  for  the  recovery  of  the 
debt  by  a  foreclosure  of  the  mortgage. 

Fourth —  That  if  the  District  Court  could  acquire  jurisdic- 
tion in  such  a  case,  then  the  decree  obtained  in  the  action  of 
the  plaintiff  against  J.  M.  Shirley,  as  administrator,  after  the 
final  settlement  and  discharge  of  the  administrators,  was  a  bar 
to  this  action. 

In  Sheldon  v.  Sill,  8  How.  450,  the  Court,  in  passing  upon 
ihe  character  of  a  bond  and  mortgage  as  a  '^  chose  in  action," 
•ay :  '*  In  equity  the  debt  or  bond  is  treated  as  the  principal, 
and  tlie  mortgage  as  the  incident  It  passes  by  the  assign- 
ment or  transfer  of  the  bond,  and  is  discharged  by  its  pay- 
ments It  is,  in  fact,  but  a  special  security  or  lien  on  the 
property  mortgaged.''  The  doctrine  that  a  mortgage  is  a 
mere  incident  of  the  debt  which  it  is  executed  to  secure,  and 
follows  the  same  in  whosoever  hands  it  may  come  by  trans- 
fer or  assignment,  and  that  it  remains  of  subsisting  validity  so 
long  as  the  debt  so  renins,  ai^d  becomes  extinguished  by  the 
.voL.zziy.— a9 
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payment  of  the  debt,  and  barred  by  the  Statute  of  Limitations, 
when  the  principal  of  which  it  is  the  incident  becomes 
barred,  may  be  regarded  as  the  settled  law  of  this  State. 
Ord  V,  McKee,  5  Cal.  516;  Peters  v.  Jamestown  Bridge  Co., 
5  Id.  336;  Ouy  v.  Ide,  6  CaL  101;  McMUlm  y.  Richards, 
9  CaL -409;  NagUe  v.  Macy,  Id.  428;  Haffley  v.  Maier,  13 
Cal.  14;  Johnson  v.  Sherman,  16  CaL  298;  Lord  v.  Morris. 
18  CaL  484;  McCaHhy  v.  White,  21  Cal.  601.)  Thus,  it  is  to 
be  observed  that  debts  secured  by  mortgage  are  generally  sub- 
ject to  the  same  rules  of  law  applicable  to  those  which  are 
not  secured ;  and  it  will  hereafter  be  seen  that  the  only  advan- 
tage which  a  mortgage  creditor  of  an  estate  has  over  others,  is 
in  respect  to  his  remedy  for  obtaining  payment  of  the  amount 
which  jnsLj  be  his  due. 

At  the  time  letters  of  administration  were  granted  upon  the 
estate  of  the  deceased,  Shirley,  the  Act  concerning  estates  of 
deceased  persons  (Wood^s  Dig.  404)  required  all  persons  hav- 
ing claims  against  the  deceased  to  exhibit  them,  with  the 
necessary  vouchers,  to  the  executor  or  administrator,  within 
ten  months  after  notice  to  the  creditors  so  to  do,  and  declared 
that  claims  not  presented  within  the  time  prescribed  should 
be  barred  forever;  provided,  that  claims  not  then  due,  or  that 
were  contingent,  might  be  presented  within  ten  months  after 
they  might  become  due  or  absolute.  And  the  same  Act  fur- 
ther provided,  that ''  Ko  holder  of  any  daim  against  an  estate 
shall  maintain  any  action  thereon,  unless  the  claim  shall  have 
ben  firrt  presented  to  the  executor  or  (administrator.''  In  ihe 
cases  whidh  have  come  before  the  Supreme  Court  in  this 
State,  involving  a  construction  of  the  provisions  of  the  Act 
here  referred  to,  it  has  been  held  necessary  to  present  debts 
secured  by  mortgage  to  the  legal  representative  and  the  Pro- 
bate Judge  for  allowance,  in  order  to  secure  their  payment 
out  of  the  general  estate,  and  to  prevent  them  from  being 
barred  by  the  statute.  (Ellissen  v.  HaUech,  6  CaL  392 ;  Pico 
V.  De  La  Ouerra,  18  Cal.  428 ;  PaUon  v.  BtUler,  21  CaL  32.) 
The  language  of  the  Probate  Act  on  this  subject  is  plain,  and, 
it  seenu  to  as,  imperative  in  its  terms.    The  manifest  objeqt 
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of  the  law  was  to  subserve  the  interests  of  those  concerned  in 
the  estates  of  deceased  persons,  by  affording  to  the  legal  repre- 
sentatives the  necessary  information  respecting  existing  claims, 
and  a  reasonable  time  within  which  to  pay  them,  without 
litigation  and  nnnecessary  expense.  A  debt  secured  by  mort- 
gage on  specific  property,  if  claimed  as  due  from  the  estate, 
forms  no  exception  to  the  rule  prescribed  by  the  statute.  If 
presented  and  allowed,  it  is  placed  in  the  list  of  acknowledged 
debts,  to  be  paid  in  the  due  course  of  administration. 

In  some  of  the  earlier  cases  it  was  held,  that  a  mortgage 
creditor  whose  daim  was  allowed  could  not  maintain  an 
action  in  the  District  Court  for  the  foreclosure  of  his  mort- 
gage, but  that  his  debt  must  abide  the  administration  and 
settlement  of  the  estate  under  the  supervision  of  the  Probate 
Court  (EUissen  v.  HaMeeh,  6  Cal.  892;  Favlhner  v.  Fol- 
8om*8  Executors^  6  Id.  412.)  But  the  doctrine  of  these  cases, 
in  this  respect,  may  be  said  to  have  been  disapproved  by  the 
Ocmrt  in  its  later  decisions,  mainly,  if  not  entirely,  on  the 
ground  that  the  District  Courts  had,  under  the  Constitution  as 
it  then  existed,  original  jurisdiction,  in  law  and  equity,  in  all 
cases  where  the  amount  in  dispute  exceeded  two  hundred  dol- 
lars exclusive  of  interest  (Belloe  v.  Rogers^  9  Cal.  128; 
Hentsch  v.  Porter,  10  CaL  559 ;  FdUon  v.  Butler,  21  Cal.  80.) 
By  the  Constitution  as  amended,  it  is  provided  that  the  District 
Courts  shall  have  original  jurisdiction  in  all  cases  in  equity. 
(Article  VI,  Section  6.) 

The  foreclosure  of  mortgages,  and  the  sales  of  the  premises 
for  the  payment  of  debts  thereby  secured,  are  matters  of  purely 
equitable  cc^izance.  Powers  which  are  granted  by  the  Con- 
stitution cannot  be  taken  away  by  l^slathre  enactments,  and 
Temedies  which  are  secured  to  the  citizen  by  the  organic  law 
cannot  be  destroyed  by  a  department  of  the  Qofvemment  that 
exists  in  subordination  to  the  Constitution* 

The  Probate  Court  does  not  possess  the  power  to  afford  the 
rdief  to  mortgagees  to  which  they  may  be  entitled  in  the  tri 
btmals  created  for  their  use  by  the  Constitution;  and  as  n 
mortgage  creditor  has  the  right  to  foreclose  his  mortgage  upoi^ 
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condition  broken,  he. can  invoke  the  aid  of  a  Court  eompetept 
to  aiford  adequate  relief.  Hence  it  is  that  a  creditor  of  an 
estate  of  a  deceased  person,  whose  debt  is  secured  by  mort- 
gage, may,  after  haying  duly  presented  it  to  the  executor  or 
administrator  and  Probate  Judge,  whether  it  be  allowed  or 
rejected,  proceed  at  once  to  foreclose  his  mortgage  in  the 
proper  Court  of  original  equitable  jurisdiction. 

It  is  objected  by  the  appellants  that  the  debt  which  is  the 
subject  of  this  action  was  presented  to  and  allowed  by  one 
only  of  the  administrators,  and  also  that  it  was  not  filed  in 
the  Probate  Court ;  and  it  is  also  insisted  that  because  it  wa:» 
not  allowed  by  the  other  administrator  also,  and  filed  in  the 
proper  Court,  it  became  barred  by  the  statute.  We  do  not 
regard  this  objection  as  well  founded.  .  At  common  law, 
executors  were  esteemed  as  but  one  person,  representing  the 
testator,  and  therefore  the  acts  done  by  any  one  of  them  whicli 
related  either  .to  the  delivery,  gift,  sale,  payment,  posseaaion, 
or  release  of  the  testator's  goods,  were  deemed  the  acts  of  all. 
(4  Bacon's  Ab.,  Tit.  Executors  and  Administrators,  D.)  The 
reason  given  for  this  rule  by  Lord  Hardwicke  was,  that  each 
executor  was  considered  as  entirely  representing  the  testator, 
(Hudson  V.  Hudson,  1  Atk.  460.)  And  though  it  was  deter- 
mined, in  a  few  early  decisions  of  the  English  Court  of  Chan- 
cery, that  administrators  had  no  such  power,  yet  subsequently, 
in  Jacomb  v.  Harwood,  2  Veaey,  Sr.,  367,  it  was  decided  that 
one  administrator  stood  on  the  same  ground  and  foundation  as 
one  executor.  In  Murray  v.  Blachford,  1  Wend.  617,  Mr. 
Chief  Justice  Savage,  in  speaking  of  the  subject,  said:  ^The 
difference  between  the  powers  of  executors  and  administrators 
in  this  respect  was  said  to  be  founded  in  the  different  soiproes 
from  which  the  powers  were  derived  —  the  one  being  by  the 
appointment  of  the  testator,  the  other  by  the  appointment  of 
law.  I  apprehend  there  nev«r  was.  any  reason  for  the  sup- 
posed distinction.  Their  liabilities  and  re6p(msibilitiea  were 
ever  the  same,  and  their  powers  should  be  so." 

In  Dean  V.  Duffield  et  al.,  8  Texa^  235,  whieh  was  a  earn 
arising  under  a  statute  substantially  the  sajme  as  our.  own,  the 
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plaintiff  had  piesented  his  claim^  duly  auihenticated,  to  one 
odIj  of  seYCTal  administrators,  who  refused  to  all6w  it,  and  in 
his  action  for  the  recovery  of  the  rejected  demand  he  alleged 
the  fact  of  having  so  presented  it  and  its  rejection.  The  ad- 
ministrators who  wete  defendants  demurred,  and  the  demur- 
rer was  sustained  and  the  case  dismissed.  On  the  appeal,  the 
judgment  on  demurrer  was  attempted  to  be  supported  on  the 
ground  that  it  appeared  that  the  claim  had  been  presented  to 
and  rejected  by  one  only  of  the  administrators.  But  the  Court 
held  this  objection  untenable,  an4  declared  it  to  be  the  settled 
law  that  joint  administrators  stand  on  the  same  footing  and 
are  invested  with  the  same  authority  in  respect  to  the  admin- 
istration of  the  estate  as  eo-ezecutors,  and,  like  them,  are  re- 
garded in  law  as  one  person,  and  consequently,  that  the  acts 
of  one  of  them,  in  respect  to  the  administration,  are  deemed 
to  be  the  acts  of  all,  inasmuch  as  they  have  a  joint  and  entire 
authority  over  the  whole  property.  (See,  also,  Oage  v.  Johrir 
son,  1  McCord,  492.) 

These  well  considered  authorities  we  regard  as  deciaive  of 
the  question. 

Another  objection  made  by  the  appellants  is  that  the  claim, 
as  presented  and  allowed,  was  not  filed  in  the  Probate  Court 
The  one  hundred  and  thirty-third  section  of  the  Probate  Act, 
as  it  stood  before  it  was  amended  in  1861,  provided  that, 
"Every  claim  which  has  been  allowed  shall  be  filed  in  the 
Probate  Court,"  etc.  The  statute  did  not  declare  by  whom  it 
should  be  so  filed ;  and  whether  this  duty  was  to  be  performed 
by  the  creditor  or  administrator  cannot  affect  the  question, 
as  the  statute  has  specified  the  presentation  of  the  claim  as  the 
only  act  essential  to  save  the  debt  from  becoming  barred. 
(Sections  130,  136.) 

Xhe  remaining  objection  to  be  considered  is  that  the  decree 
obtained  by  the  plaintiff  against  J.  M.  Shirley,  as  administra- 
tor, after  the  final  settlement  and  discharge  was  a  bar  to  this 
action.  In  the  action  against  J.  M.  Shirley,  as  administrator, 
the  plaintiff  only  sought  to  foreclose  the  mortgage  and  to 
obtain  satisfaction  of  his  demand  by  a  sale  of  the  mortgaged 
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property.  J.  M.  Shidey  was  sued  as  administrator,  and  throng 
him,  in  his  supposed  representative  capacity,  it  was  sought  to 
obtain  a  foreclosure  that  would  bind  not  only  the  estate,  but 
all  those  who  might  be  interested  in  the  property  mortgaged. 
When  that  action  was  commenced  and  the  decree  was  entered 
there  was  no  such  administrator,  and  hence,  the  whole  pro- 
ceeding was  of  no  binding  validity — it  was  to  all  intents  and 
purposes  a  nullity ;  for,  by  the  discharge  of  the  administrators, 
they  were  as  completely  separated  from  the  business  of  the 
estate  as  if  they  had  been  dea(i ;  and  J.  M.  Shirley  had  no  right 
to  appear  in  or  be  a  party  to  any  suit  as  the  representative  of 
the  estate  which  had  passed  from  his  hands,  and  respecting 
which  his  authority  had  long  before  then  wholly  ceased.  At 
that  time  he  was  to  the' estate  functus  officio.  (Taylor  y.  Sav- 
age, 1  How.  284,) 

The  questions  raised  by  the  demurrer  are  comprehended  in 
the  objections  of  the  appellant,  which  we  have  already  con- 
sidered, aud  hence,  no  further  notice  of  them  is  required.  We 
are  of  opinion  the  decree  should  be  affirmed* 

Decree  affirmed* 


HENEY  MILLER  v.  GEORGE  W.  STEWART,  CHAUN- 
CEY  STEWART,  ato  SYLVESTER  MARSHALL. 

ITbaddulbxt  Intent  —  Qubstion  ot  rAcr.— ^Ib  an  ftetlon  where  one  of  tJte 

issues  raised  Is  a  qnestion  of  frandnlent  Intent  In  the  tale  or  dlapoaltlon  of 

property,  the  fraadalent  Intent  ii  a  qneetion  of  fact  alone,  to  he  left  aolelj 

to  the  determination  of  the  Jury, 
Instructions  on  Questions  of  Fact. —  In  eneh  casee  It  la  error  fbr  the  Court 

to  Instruct  the  jnry  as  to  the  effect  or  foree  of  the  OTtdenee  upon  the  qoestSoo 

of  fraudulent  Intent. 
Same. —  The  Constitution   prohihits  Judges  from  Charging  juries  with  reap«et 

to  matters  of  fact,  except  to  state  the  testimony  and  deelare  the  law  resaltteg 

from  the  eyldence. 

Apfeai.  from  the  Distriet  Cenrt,  Sixth  Judicial  District, 
Sacramento  Comity, 

George  W.  Stewart  and  Ohauncey  Stewart,  on  the  Slst  day 
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of  August^  1862,  leoovered  a  judgment  against  D.  C.  Miller 
and  the  plaintiff,  Henry  Miller,  in  the  District  Court  of  Sacra- 
mento Counly,  and  George  Stewart,  on  the  same  day,  recovered 
a  judgment  in  the  same  Court  against  the  same  parties. 

Executions  were  issued  on  said  judgments  and  placed  in 
the  hands  of  defendant  Marshall,  as  Sheriff,  who,  by  virtue  of 
the  same,  levied  upon  and  took  from  the  possession  of  Henry 
Miller  a  span  of  horses  and  wagon. 

This  action  was  brought  to  recover  possession  of  the  same, 
or  their  valuer, 

Plaintiff  averred  in  his  complaint  that  he  was  a  farmer  by 
occupation,  and  that  the  team  was  exempt  from  execution* 

The  answer  denied  that  plaintiff  was  a  farmer,  and  averred 
that  he  was  engaged  in  the  livery  business  as  a  co-partner  of 
D.  C.  Miller;  that  the  team  at  the  time  of  the  levy  was  the 
joint  property  of  plaintiff  and  D.  0.  Miller,  and  that  about  the 
7th  day  of  August,  1861,  plaintiff  and  D.  0.  Miller  combined 
and  confederated  with  one  B.  Cahoon,  to  defraud  the  Stewarts 
and  their  other  creditors,  and  made  to  said  Cahoon  a  fraudu- 
lent sale  of  all  their  visible  property,  with  the  exception  of 
the  property  sued  for,  for  the  purpose  of  preventing  the 
Stewarts  from  collecting  their  judgments,  and  to  enable  Henry 
Miller  to  claim  the  property  in  dispute  as  exempt  from 
execution. 

Harrison  £  Esiee,  for  Appellants. 

The  Court  charged  the  jury,  "  That  there  was  no  sufficient 
evidence  from  which  they  could  infer  generally  that  the  trans- 
actions which  took  place  about  that  time  were  fraudulent  as 
to  creditors." 

This  we  consider  clearly  erroneous.  It  is  a  question  of  fact, 
strictly  for  the  jury,  if  there  is  any  evidence  or  circumstances 
tending  to  establish  the  fact  Li  the  case  of  Kendall  v. 
Hughes,  7  B.  M.  370,  the  Court  say:  "The  instruction  given 
for  the  plaintiff,  that  the  fraudulent  intention  cannot  be  pre- 
sumed, but  must  be  proved  like  any  other  fact,  is  obviously 
misleading.     Fraud,  or  any  other  fact,  may  be  presumed,  if 
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there  be  suf&cient  evidence  of  oiher  facts  which  authorize  tlia 
inference  of  fraud*" 

Robert  Robinson,  for  Respondent. 
By  the  Court,  Sawdbbson,  C.  J. 

This  is  an  action  brought  to  recover  certain  personal  prop- 
erty described  in  the  complaint,  or  its  value  in  the  event  a 
delivery  thereof  cannot  be  had.  The  principal  question 
involved  in  the  case  is,  a^  to  the  bona  fides  of  certain  trans- 
actions or  sales  on  the  part  of  the  plaintiff  and  his  brother 
and  co-partner,  alleged  to  be  fraudulent  as  against  the  defend- 
ants, who  were  creditors  of  the  firm.  Among  other  instruc- 
tions given  by  the  Court  is  the  following  whidi  was  excepted 
to  by  the  defendants,  and  is  here  assigned  as  error:  ^*The 
circwnstances  under  which  this  sale  of  the  interest  in  the 
property  by  the  partner,  D.  C.  Miller,  to  Henry  Miller  took 
place,  have  been  detailed  to  you  by  the  witness  (Miller)  him- 
self; and  there  is  no  sufficient  evidence  in  the  case  from  which 
you  could  infer  generally  that  the  transactions  which  took 
place  about  that  time  were  fraudulent  as  to  creditors.  You 
do  not  know  —  it  was  not  elicited  by  the  counsel  for  cither 
party  —  whether  or  not  there  was  a  fraudulent  misappropria- 
tion of  the  funds  raised  about  that  time.  Indeed,  these  cir- 
cumstances have  not  so  far  been  detailed  to  you  as  for  you  to 
find  fraud  in  the  transaction.  I  instruct  you  upon  that  point, 
merely  as  a  matter  of  law." 

Section  twenty-third  of  the  Act  concerning  fraudulent  con- 
veyances and  contracts  (Wood's  Dig.  107)  reads  as  follows: 
**  The  question  of  fraudulent  intent  in  all  cases  arising  imder 
the  provisions  of  this  Act  shall  be  deemed  a  question  of  fact, 
and  not  of  law"  *  *  *.  Whether  the  transactions  in  ques- 
tion were  entered  into  by  the  Millers  with  intent  to  hinder, 
delay,  or  defraud  their  creditors,  is  a  question  which  the  statute 
leaves  to  the  determination  of  the  jury  upon  sudi  evi- 
dence as  may  be  presented  for  their  consideration.  The  intent 
is  expressly  declared  to  be  a  quedtion  of  fact,  and  must,  there* 
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fore,  be  for  the  jury,  and  not  the  Court  In  the  instruction 
above  quoted,  the  Court,  in  effect,  takes  the  question  from  the 
consideration  of  the  jury,  and  assumes  the  decision  thereof, 
notwithstanding  the  express  prohibition  of  the  statute.  As  a 
charge,  it  is  also  repugnant  to  the  seventeenth  section  of  Arti- 
cle VI  of  the  Constitution,  which  provides  "  Judges  shall  not 
charge  juries  with  respect  to  matters  of  fact,  but  may  state 
the  testimony  and  declare  the  law." 

If  there  wa^  no  evidence  whatever  tending  to  support  the 
allegation  of  fraudulent  intent,  we  might  disregard  the  error 
upon  the  ground  that  it  is  an  error  without  prejudice;  but 
there  is  some  evidence  in  the  record  tending  to  establish  the 
alleged  fraud  upon  which  the  defendants  were  entitled  to  take 
the  opinion  of  the  jury.  (Pico  v.  Stevens,  18  Cal.  876.) 
That  there  is  such  evidence,  the  language  of  the  instruction 
itself  implies.  This  disposes  of  the  appeal,  and  makes  it 
unnecessary  to  consider  the  remaining  points  made  by  counsel 
for  the  appellant. 

The  judgment  is  reversed,  and  a  new  trial  is  ordered. 


W,  D.  ALEXANDER,  JAMES  PARSONS,  JAMES  HILL, 
G.  A.  RICHARDS,  WILLIAM  WEINBEER,  P.  RT^ 
LAND,  JOHN  SUMMERS,  SOLOMON  GUESS,  H. 
BURGMANN,  WILLIAM  TREMAYNE,  JOS.  SUM- 
MERS, M.  MEYER,  JOHN  TREMAYNE,  and  ALEX- 
ANDER MURCHISON,  v.  OTIS  GREENWOOD,  J.  D. 
PATTERSON,  ato  JAMES  MITCHELL^  Intervknor. 

MofBTOion  —  80B8SQuaiCT  LiBNHOLDVBB. —  Tlio  mortgagee  of  real  estate  can- 
not, bj  Tlrtn^  of  tlie  Hen  of  his  mortgage  alooe,  eat  off  the  Judgment  cred- 
itors of  the  mortgagor  who  have,  by  virtue  of  their  Judgments,  acquired  a 
lien  on  the  mortgaged  property  subsequent  to  the  mortgage,  from  all  re- 
course upon  the  mortgaged  property. 

P0B9CIXWUU  OF  HOBTOAOB  *- Pabvies  to.«'^A  Judgment  creditor  whose  Judg- 
ment Hen  Is  subject  to  the  lien  of  a  prior  mortgage  is  not  contluded  nor 
•re  his  rights  affected  by  a  decree  of  foreclosure  of  the  mortgage  unless  he 
was  a  party  thereto. 

lALB     OF    HOBTGAQID    PBOPSBTT    BY    JUMIMBNT    CBBDITOB  **- BFFBCT    OF.— After 

tbe  execntlon  of  a  mortgage  upon  real  estato*  a  Judgment  was  rendered 
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against  the  mortgagor,  which  became  a  lien  upon  the  mortgaged  property: 
the  mortgagee  then  foreclosed  the  mortgage,  making  the  mortgagor  alone  a 
party  defendant,  had  the  mortgaged  property  sold  under  the  decree,  became 
the  purchaser,  and  obtained  a  SherllTs  deed;  afterwards  the  Judgment 
creditor  procured  an  execution  npon  his  judgment,  and  had  the  property 
advertised  for  sale;  the  holder  of  the  title  under  the  Sheriff's  deed  filed  a 
Mil  In  equity  to  enjoin  the  sale ;  Mid,  that  he  was  not  entitled  to  an  Injunc- 
tion, and  that  the  Judgment  creditor  had  a  right  to  sell  any  Interest  in  the 
land  held  by  the  Judgment  debtor  at  the  rendition  of  the  Judgment  or  levy 
of  the  execution.  Beld,  further,  that  the  Judgment  creditor's  equitable  right 
of  redemption  not  having  been  cut  off  by  the  foreclosure^  he  might,  during 
the  two  years  that  his  Judgment  was  a  lien  upon  the  premises,  sell  under 
an  execution,  and  purchase  the  legal  title  of  the  mortgagor,  not  only  that 
he  might  assert  his  right  of  redemption  at  any  time  within  the  period 
allowed  by  the  Statute  of  Limitations,  but,  also,  that  he  might  realise  any 
other  benefit  or  advantage  that  might  accrue  to  him  from  the  sale. 

AppxAii  from  the  District  Court,  Fifth  Judicial  District, 
Tuolumne  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Oearge  Cadwalader,  for  Appellant 

The  owner  of  the  judgment  was  neither  a  party  to  the  fore- 
closure suity  nor  to  any  of  the  transactions  between  the  other 
parties. 

He  stood  upon  his  judgment  lien,  whidi  the  law  declares 
bound  the  estate  of  Daubenspedc  for  the  period  of  two  years, 
as  well  as  any  subsequent  interest  that  Daubenspeck  might 
acquire  in  the  land. 

He  issues  an  execution,  and  the  Sheriff  is  about  to  sell  the 
interest  of  the  judgment  debtor  in  the  land,  when  both  him- 
self and  the  Sheriff  are  perpetually  enjoined  at  the  instance  of 
plaintiffs. 

His  right  to  sell  is  given  by  the  first  subdivision  of  the  two 
hundred  and  tenth  section  of  the  Practice  Act,  and  he  is  entitled 
to  the  fruits  of  his  execution. 

The  objection  of  the  respondent  is  confined  to  the  quantity 
of  the  estate  which  the  judgment  lien  covers ;  and  where  some 
estate  is  apparent  on  which  the  judgment  lien  attaches  it  is 
impossible  in  a  proceeding  of  this  kind  to  stop  its  being  ripened 
into  a  deed  without  the  judgment  is  paid. 
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It  will  likewise  be  obsenred  that  all  the  proceedings  related 
in  the  bill  were  carried  on  in  the  face  of  our  judgment  and  ita 
lien. 

We  stood  pafisive,  granting  nothing  away — consenting  to 
nothing.  There  stood  our  judgment  lien  as  a  numument  to 
guide  all  persons  dealing  with  the  property.  They  may  have 
treated  it  as  "  non-existent/'  or  considered  it  as  worthless  — 
nevertheless,  such  error  of  judgment  on  plaintiffs'  part  does 
not  diminish  the  vigor  of  the  lien  or  make  it  ding  to  a  smaller 
estate  than  that  declared  by  law. 

But  again:  we  are  not  bound  by  the  foreclosure — not  being 
a  parly  thereto;  and,  in  any  event,  we  have  the  right  to  sell 
and  then  redeem  as  against  the  purchaser  at  the  mortgage  sale 
or  his  grantees,  at  any  time  within  the  period  of  the  Statute 
of  Limitations.  (Maeovich  v.  Wemple,  16  CaL  106 ;  Ooodenow 
V.  Ewer,  16  OaL  468.) 

The  point  that  because  judgment  was  rendered  in  the  fore- 
doeore  suit  on  the  23d  of  November,  1860,  the  case  must  have 
been  oommenoed  before  the  19th,  is  untenable;  because,  as  a 
matter  of  practice,  it  is  well  known  that  many  suits  are  com- 
menced and  ended  on  the  same  day.  If,  however,  this  were 
true,  it  would  go  to  show  that  Greenwood  was  not  a  party  to 
the  suit. 

These  considerations  show  the  necessity  of  pleading  the 
essential  facts,  where  they  exist  to  be  pleaded* 

H.  P.  Barber,  for  Bespondent. 

The  case  is  identical  in  principle  with  that  of  A.,  being  the 
owner  of  real  estate,  selling  to  B.,  (who  has  a  judgment  stand- 
ing against  him  of  record  at  the  time,)  and  taking  back  a  mort- 
gage for  ike  purchase  money.  There,  though  B.  has  an  appar- 
ent legal  seizin  which  would  be  bound  by  the  judgment  of 
record  against  him,  yet,  equity  considers  the  whole  as  one 
simultaneous  transaction,  and  prefers  A.'s  subsequent  mort- 
gage to  the  prior  judgment  against  B. 

The  complaint  shows  inferentially  and  presumptively  that 
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the  Oreenwood  judgment  was  obtained  after  the  oommenee- 
ment  of  the  foreclosure  suit  by  Winne. 

Whether,  as  a  matter  of  fact,  the  Oreenwood  judgment  wE3 
mtered  before  or  after  the  commencement  of  Winners  suit  to 
foreclose,  Greenwood  is  still  a  statute  redemptioner,  his  judg- 
ment having  been  obtained  long  subsequent  to  the  date  of  the 
Winne  mortgage,  as  is  shown  by  the  record.  The  decree  of 
foreclosure  takes  effect  by  relation  from  the  date  of  the  mort- 
gage, and  the  judgmmt  creditor,  if  his  judgment  be  obtained 
subsequent  to  the  dale  of  the  mortgage,  is  still  a  subsequent 
encumbrancer,  having  a  right  to  redeem  under  section  two  hun- 
dred and  thirty  of  the  Practice  Act,  though  his  judgm^ni  may 
be  entered  prior  to  the  decree  of  foreclosure.  (McMiUan  v. 
Richards,  9  Oal.  865 ;  Ooodenow  v.  Ewer,  16  Cal.  461.) 

A  subsequent  encumbrancer  (as  a  judgment  creditor)  has  no 
right  at  all  to  issue  execution  after  the  purchaser  has  obtained 
a  Sheriff's  deed  under  a  prior  encumbrance.  The  SheriflPs 
deed  takes  effect  by  relation  from  the  date  of  the  prior  judg- 
ment; the  execution  on  the  subsequent  judgment  directs  the 
Sheriff  to  sell  all  the  interest  of  the  judgment  debtor  at  the 
date  of  the  subsequent  judgment.  But  after  die  execution  of 
the  Sheriff's  deed  on  the  prior  judgment,  and  its  taking  effect 
by  relation  from  that  date,  the  judgment  debtor  would  have 
no  interest  whatever  to  dispose  of  at  the  date  of  the  second  judg- 
mait  If  a  subsequent  judgment  debtor  could,  under  sach 
circumstances,  issue  execution  against  the  land,  after  Sheriff's 
deed  to  a  purchaser  under  a  prior  judgment,  this  result  would 
follow:  that  as  a  judgment  is  a  lien  for  two  years,  the  pur- 
chaser, though  having  a  Sheriff's  deed,  could  put  no  improve- 
ments on  his  land  for  two  years,  for  fear  that  the  land  might 
be  sold  within  that  period  under  the  subsequent  judgment* 
The  statute  makes  a  judgment  a  lien  for  two  years  orUp  where 
the  prior  rights  of  third  parties  are  not  affected.  '  In  case  of 
sale  under  a  prior  judgment,  the  subsequent  judgment  creditor 
must  enforce  his  ri^^ht  of  sale  under  execution  before  Sheriff's 
deed  under  the  prior  judgment.  After  Sheriff *s  deed,  the  sub* 
sequent  judgment  isreditor  is  barred  both  of  saie  by  execution 
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fmd  his  statutory  right  of  ledemptioii  under  all  cireumstances, 
and  there  remains  to  him  solely^  not  a  right  of  sale  imder  exe- 
cution, bnt  simply  what  may  be  termed  his  common  law  right 
of  redemption. 

This  common  law  right  of  redemption,  even,  does  not  exist 
in  the  present  case,  for  to  enforce  that,  the  judgment  creditor 
must  have  a  lien  on  the  whole  premises  purchased,  whereas,  in 
fhe  present  case,  he  has  a  lien  only  on  Dauben8pec¥s  Aare  of 
theuL     (Erwin  v.  Scrvoer,  19  Johns.  879.) 

By  the  Conrt,  Rhodes,  J. 

This  action  was  broaght  to  restrain  the  defendants — the  one 
being  a  judgment  plaintiff  and  the  other  the  Sheriff — from  sell- 
ing certain  real  estate  under  an  execution  issued  upon  the 
judgment.  A  decree  was  entered  perpetually  enjoining  the 
sale  of  the  premises  under  the  execution  already  issued,  or 
any  that  might  be  issued  up<»i  that  judgment.  The  appeal  ii^ 
taken  from  the  final  decree  alone.  The  record  does  not  con- 
tain the  evidence  in  the  cause  nor  the  findings  of  the  Court. 
The  question  presented  for  consideratiosi  is,  whether  the  facts 
stated  in  the  complaint  are  sufficient  to  entitle  the  plaintiffs  to 
the  decree  as  rendered  by  the  Court  below. 

The  plaintiffs  allege  that  Daubenspeck,  Sturman,  and  Fut 
ton,  being  the  owners  of  a  certain  randi,  on  the  19th  day  of 
^ov^ember,  1859,  mortgaged  it  to  Winne  for  two  thousand  five 
-hundred  dollars,  with  interest  at  two  per  cent  per  month,  pay- 
able  in  six  months  after  said  date,  and  that  on  that  day  the 
mortgage  was  recorded,  etc.;  ''That  said  amount  not  being 
paid  according  to  contract,  said  Winne  commenced  suit  for  the 
recovery  thereof  and  foreclosure  of  said  mortgage  against  said 
parties  in  this  Court,  and  on  the  23d  day  of  November,  1860, 
recovered  judgment  therein  for  the  sum  of  three  thousand  one 
hundred  and  seventeen  dollars  and  thirty-three  cents,"  and 
interest  and  costs,  with  a  decree  for  the  sale  of  the  mortgaged 
premises;  that  under  an  order  of  sale  issued  upon  said  decree, 
the  premises  were  sold  by  the  Sheriff  to  Winne  on  the  29  th 
day  of  December,  1860;  that  on  the  11th  of  July,  1801,  the 
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premises,  not  having  beea  redeemed,  were  conveyed  by  Uie 
Sheriff  to  Winne;  and  that  by  mesne  conveyance  the  title  so 
com  eyed  to  Winne  vested  in  the  plaintiffs.  They  also  allege 
that  on  the  19th  of  Novtoiber,  1860,  defendant  Greenwood 
recovered  judgment  in  said  Court  against  Daubenspedc  for  four 
hundred  and  eighty-three  dollars  and  ninety-five  cents,  upon 
which  an  execution  was  issued,  and  the  Sheriff  levied  the  same 
upon  the  premises,  and  under  it  advertised  the  premises  for 
sale  oh  the  8th  of  November,  1862.  Otiier  facts  are  alleged 
respecting  certain  contracts  and  conveyances  not  necessary  to 
be  noticed  here. 

The  complaint  does  not  state  when  the  action  was  commenced 
by  Winne  to  foreclose  the  mortgage,  and  it  will  be  presumed 
that  it  was  commenced  some  time  before  the  rendition  of  the 
decree  of  foreclosure,  but  not  ten  days,  nor  any  other  certain 
time,  for  the  decree  could,  under  certain  circumstances,  have 
been  properly  rendered  immediately  after  the  filing  of  the  com- 
plaint It  is  not  directly  nor  inf  erentially  stated  in  the  complaint 
that  Greenwood's  judgment  was  rendered  after  the  commenoe- 
ment  of  the  action  of  foreclosure.  The  averments  upon  this 
point  are  entirely  consistent  with  the  existence  of  the  Green- 
wood judgment  before  and  at  the  commencem^it  of  the  suit  bv 
Winne.  The  plaintiffs  have  not  negatived  this  state  of  facts, 
but  as  their  allegations  are  to  be  most  strongly  construed  against 
them,  they  will  be  considered  as  having  averred  that  the  Green- 
wood judgment  was,  in  fact>  entered  before  the  commencement 
of  the  foreclosure  suit. 

The  plaintiffs  allege  in  their  complaint  that  it  is  now  pre- 
tended that  Greenwood's  judgment  is  a  lien  upon  a  momentary 
seizin  of  an  undivided  portion  of  the  premises  held  by  Dauben- 
speck,  during  the  passage  of  the  title  from  Winne  to  Piatt, 
the  grantor  of  the  plaintiffs,  the  deed  having  been  executed 
by  Winne  to  Daubenspeck  and  Sturman,  and  by  them  imme- 
diately to  Piatt,  in  pursuance  of  an  agreement  between  the 
parties,  having  for  its  object  the  vesting  of  the  title  in  Piatt, 
and  the  giving  to  Daubenspeck  and  Sturman  the  ri^t  to  par- 
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diase  from  Piatt,  upon  oertain  terms  mentioned  in  the  com- 
plaint. 

The  decree,  however,  not  merely  restrains  the  defendants 
from  selling  the  momentary  seizin  of  Danbenepeck  only,  but 
it  enjoins  them  from  levying  upon  or  selling  the  land  under 
any  execution  issued  or  to  be  issued  upon  the  Greenwood 
judgment ;  and  the  decree  cannot  be  maintained,  if  the  defend- 
ants mighty  under  such  execution,  sell  any  interest  of  Dauben- 
speck  in  the  land. 

The  plaintiffs  represent  the  rights  of  Winne,  and  the  defend- 
ants those  of  Greenwood,  and  the  action  is  to  be  determined 
83  it  would  be  if  Winne  and  Greenwood  were  alone  parties  to 
the  suit. 

It  is  assumed  by  both  parties,  for  the  purpose  of  the  argu- 
ment, that  the  Ghreenwood  judgment  became  a  lien  at  the  date 
of  its  entry  upon  the  premises,  subject  in  all  respects  to  the 
prior  lien  of  Winners  mortgage.  It  therefore  neceasarily  fol- 
lows that  the  judgment,  not  being  satisfied  or  reversed,  con- 
tinued as  a  lien  for  two  years,  unless  the  lien  was  divested  by 
proper  legal  proceedings.  If  Winne  had  delayed  the  foreclo- 
sure of  his  mortgage,  and  if,  during  the  delay  and  within  two 
years  after  the  entry  of  his  judgment,  Greenwood  had  pro- 
ceeded to  sell  Daubenspeck's  interest  in  the  premises,  it  would 
not  be  pretended  that  Winne  could  have  enjoined  the  sale  on 
the  ground  that  his  mortgage  was  a  prior  lien  upon  the 
land.  The  respondents  urge  that  ''the  judgment  creditor 
oxily  takes  the  property  of  his  debtor  subject  to  every  liability 
under  which  the  debtor  himself  holds  it,"  and  there  can  be 
no  doubt  that  this  is  a  correct  general  principle;  but  it  is  not 
deducible  from  that  principle  that  the  judgment  creditor  can 
be  cut  off  from  all  recourse  upon  the  debtor's  property  by 
proceedings  instituted  to  enforce  any  liability  or  lien  upon  the 
property  prior  to  the  judgment^  (with  certain  exceptions  spe- 
oially  provided  for  by  law,)  unless  the  judgment  debtor  has 
his  day  in  Court  The  contrary  doctrine  is  fully  recognized 
and  affirmed  in  Jf  orris  ▼•  Mowatt,  2  Paige,  586,  and  in  most 
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of  the  cases  cited  by  ooimsel  of  the  respondentSy  and,  indeed, 
it  is  the  well  established  rule  in  equity. 

If  Greenwood  had  been  made  a  parly  to  the  foreclosure 
suit  of  Winne^  he  might  haye  made  it  appear  that  the  mort- 
gage  debt  had  been  paid,  in  whole  or  in  part^  or  that  some 
portion  of  the  land  was  not  properly  subject  to  the  mortgage 
as  against  his  judgment,  os  that  some  other  fact  existed  that 
would  have  rendered  his  lien  more  valuable  or  effectuaL  And 
on  the  other  hand,  his  right  of  sale  might  have  been  cut  off, 
and  his  remedy  restricted  to  the  receipt  of  the  overplus  money 
arising  from  the  sale  under  the  foreclosure,  and  the  statutory 
right  of  redemption  from  the  sale.  He  was  not  a  party  to 
the  foredostire  suit,  and  his  rights  are  not  affected  by  the 
decree  in  that  case,  for  a  decree  of  f<»recloflure  is  conclusive 
only  upon  the  rights  of  the  parties  who  are  before  the  Court. 
(Montgomery  v.  TuU,  11  Cal  816 ;  Ooodenaw  y.  Ewer,  16  CaL 
469.) 

Greenwood's  right  of  sale  of  the  equity  of  redemption 
of  Daubenspeck  still  subsisted,  notwithstanding  the  decree  of 
foreclosure,  and  the  sale  and  conveyance  under  it  The  extent 
er  value  of  the  interest  that  he  might  acquire  will  not  deter- 
mine his  right  of  sale;  but  he  may  sell  die  slightest  interest 
in  the  land  held  by  Daubenspeck  at  die  rendition  of  the 
judgment  or  the  levy  of  the  execution.  His  equitable  right 
of  redemption  not  having  been  out  o5  by  the  foredosnre,  he 
mighty  during  the  two  years  that  his  judgment  was  a  lien 
upon  the  premises,  purchase  the  legal  title  of  Daubenspeck 
nnder  execution  issued  upon  the  judgment,  which  he  clearly 
had  the  right  to  do,  (Morris  r.  MowUt,  2  Paige,  586,)  and 
then,  according  to  the  well  established  doctrine  of  this  Court 
in  Montgomery  v.  TuU,  he  might  assert  his  ri^t  of  redemp- 
tion from  Winne's  sale  at  any  time  within  the  period  allowed 
by  the  Statute  of  Limitations 

He  waa  entitled  to  the  right  of  sale,  not  only  that  he  might 
fully  and  properly  exercise  either  the  statutory  or  equitable 
ri^t  of  redemption  within  the  period  allowed  by  law^  but 
that  he  migkt  realise  any  other  benefit  or  advantage  that 
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oottld  acerue  to  him  by  the  sale  under  his  ezeeation.  It  is^ 
therefore,  unnecessary  to  inquire  whether  Daubenspeck  had 
any  present  right  of  possession  or  any  equitable  inteiiest  in 
the  premises,  derived  from  the  contract  mentioned  in  the  com- 
plaint, which  could  be  sold  under  the  execution. 

The  judgment  must  be  reversed,  and  it  is  ordered  that  the 
cause  be  remanded  with  directions  to  the  Court  below  to  dis- 
misB  the  plaintiffs'  complaint 


Lucrcrs  a.  aldrich  v.  gyrus  palmer,  edwin  t, 

KING,  W.  H.  HOWLAKD,  aot  HORACE  B.  ANGELL. 

Nvw  TUAL.->»me  diteoveiry  of  aew  «Tldenee  wki«h  Ig  nMrdy  eamilatlTa  af* 

ford*  no  BT^niid  for  a  now  trial. 
Bbbos  not  Prbsumbd. —  Where  the  record  does  not  contain  the  inetmctlone 

of  the  Court  below,  the  j^reenmptlon  will  he  that  the  law  applieahle  to  the 

facts  was  correctly  gl^n  to  tiie  jury. 
AaMAons  in  Pbbsonal  ToBTB.r-In  actiemi  for  peraonal  torti»  the  law  doea 

not  fix  any  precise  rale  of  damages,  hot  leaTea  their  assessment  to  the 

nnhlased  Judgment  of  the  Jury. 
BzcKssim  DAMxonu^— IJs  such  casss,  the  Court  wUI  net  dlstnrh  the  rerdlef 

of  a  Jaiy  on  the  gronnd  that  the  teaages  are  excesslye,  onless  the  amount 

ct  damages  Is  so  disproportionate  to  the  Injnry  proved  as  to  Justify  the 

conclusion  that  the  verdict  Is  not  the  result  of  the  cool  dispassionate  coa- 

■Ideratlon  of  the  Jary. 

Appejll  from  the  Twelfth  Judicial  District  Ooart,  City  and 
County  of  San  Francisoo. 

The  complaint  averred  that  from  January^  1860,  hitherto, 

the  defendants  had  been  engaged  in  carrying  cm  the  businesa 

of  iron  founders  and  maehitiists,  and  that  abevd;  December  12th, 

1860,  defendants  caused  a  certain  large  iron  shaft  of  great 

weight  to  be  placed  nptm  trestles  and  supports  in  a  careless, 

inseeure,  and  dangerous  position  in  the  immediate  proximity 

of  pldintiff,  -who  was  then  employed  about  other  business  of 

defendanls  at  their^  special  instance  and  request;  that  th$ 

defendantis  attempted  (o  move  and  did -move  the  same  in.  M0 

negligent  and  careless  a  manner  that  it  fell  on  plaintifiPs  foot^ 
vou  xzrv.- 
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by  means  whereof  the  foot  was  fractured,  broken,  and  bruised, 
etc 

The  answer  denied  all  the  allegations  of  careless  negligence 
or  wrong  on  the  part  of  defaiidants,  and  averred  that  the  injury 
was  caused  by  the  carelessness,  negligence,  and  want  of  ordi- 
nary prudence  of  plaintiff,  etc. 

The  jury  found  a  verdict  for  plaintiff  for  two  thousand  two 
hundred  and  fifty  dollars,  for  which  sum  judgment  was  ren- 
dered. 

Defendants  appealed  from  the  judgment  and  from  the  order 
denying  a  new  triaL 

F.  M.  Pixley,  for  Appellants. 

The  rule  regulating  the  obligation  between  master  and  ser- 
vant is,  the  servant  has  no  remedy  against  his  employer  for 
accidents  occurring  in  the  course  of  his  employment  which 
are  not  induced  by  the  carelessness  or  improper  conduct  of 
the  employer.  If  the  servant  contributes  to  ttie  accident  by 
his  own  negligence  or  carelessness,  he  cannot  recover  against 
the  master  unless  for  his  gross  or  criminal  negligence.  The 
prodf  of  unskilful  conduct  or  negligence  lies  with  the  plain- 
tiff. If  the  injury  happens  from  unavoidable  accident^  no  one 
is  liable. 

The  servant  takes  the  risk  of  his  employment^  and  is  pre- 
sumed to  know  and  understand  the  perils  of  the  position  to 
which  he  hires;  his  compensation  is  adjusted  accordingly.  An 
employer  is  not  responsible  to  a  servant  for  an  injury  incurred 
by  the  act  of  another  servant  in  the  same  employ,  unless  the 
master  has  hired  an  incompetent  and  improper  person,  and 
placed  him  in  a  position  where  his  n^ligence  or  unskilfiilneea 
directly  occasions  the  injuiy. 

A  servant  is  presumed  to  be  in  the  enjoyment  of  all  his 
senses,  and  must  exercise  ordiniuy  preoauticm  and  reasonable 
care  in  preventing  an  accident^  and  in  taking  care  of  hiinaelf. 
(4  Edition  Cowen's  Treatise,  193;  5  Oarr  ft  Payne,  879;  6 
Oazr  &  Payne^  28;  19  Wend.  400;  1  OaL  866;  SI  Wend 
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615-18;  6  HiU,  592;  18  New  York,  540;  4  Metcalf,  49,  67; 
8  Wend.  478;  6  Oal,  210.) 

Shafiers,  Heydenfeldt  &  Ooold,  for  Respondent. 

By  the  Court,  Sakdebsok,  0.  J. 

This  is  an  action  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  the  plaintiff  while 
in  the  employment  of  the  defendants,  tkrough  their  careless- 
ness, negligence,  and  unskilful  management  The  case  was 
tried  by  a  jury,  who  found  a  verdict  in  favor  of  the  plaintiff 
for  tlie  sum  of  two  thousand  two  hundred  and  fifty  dollars. 
The  defendants  move  for  a  new  trial  upon  the  following 
grounds:  First  —  Newly  discovered  evidence;  Second  —  The 
verdict  is  against  law  and  evidence;  Third — Excessive  dam- 
ages, appearing  to  have  been  given  under  the  influence  of 
passion  or  prejudice. 

In  support  of  the  first  ground  several  affidavits  were  read* 
The  new  evidence  disclosed  by  the  affidavits  is  merely  cumu* 
lative,  and  does  not  present  any  facts  which  were  not  before 
the  jury  at  the  trial.  Where  sudi  is  the  case,  as  has  been 
repeatedly  held,  the  new  evidence  affords  no  ground  for  a  new 
trial. 

As  to  the  second  ground,  the  evidence  is  oonflicting,  and  the 
record  does  not  contain  the  instructions  which  were  given  to 
the  jury.  In  the  absence  of  the  instructions,  we  are  bound 
to  presume  that  the  law  applicable  to  the  facts  of  the  case 
was  correctly  given  by  the  Court.  As  to  the  facts,  the  evi- 
dence, as  presented  to  us  in  the  record,  is  conflicting,  as  we 
have  already  stated;  and  where  such  is  the  case,  this  Court 
has  imiformly  held  that  the  verdict  cannot  be  disturbed. 

Nor,  in  our  judgment,  should  a  new  trial  be  granted  upon 
the  ground  that  the  damages  are  excessive.  The  testimony 
clearly  shows  that  by  reason  of  the  carelessness,  negligence, 
and  unskilful  management  of  the  defendants  and  their  em* 
ploy^s,  the  left  foot  of  the  plaintiff  was  seriously  and  perma- 
nently injured;  that  in  consequence  thereof  he  was  for  a  long 
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time  confined  to  his  apartments  under  medical  treatment, 
attended  with  much  suffering  and  pain;  that  two  of  his  toes 
were  fractured,  and  in  consequence  thereof  twice  amputated^ 
and  two  of  the  others  mutilated  and  thrown  out  of  joint;  that 
at  the  time  of  the  last  amputation  great  douht  of  his  reooyery 
was  entertained  by  his  surgeon,  in  consequence  of  symptoms 
of  tetanus;  that  for  about  diree  months  he  was  unable 
to  walk,  and  was  prevented  from  attending  to  his  bosinessy 
which  was  that  of  a  machinist;  that  at  the  end  of  thirteen 
months  after  the  injuries  were  received,  he  was  unable  to  walk 
without  limping,  and,  in  the  opinion  of  the  surgeons  who 
were  examined  as  witnesses,  his  condition  in  that  respect  will 
never  improve;  that  the  efficiency  of  his  foot,  thus  disfigured 
and  mutilated,  is  greatly  impaired  for  the  remainder  of  his 
life. 

In  actions  for  personal  torts  the  law  does  not  attempt  to  fix 
any  precise  rules  for  the  admeasurement  of  damages,  but, 
from  the  necessity  of  the  case,  leaves  their  assessment  to  the 
good  sense  and  unbiased  judgment  of  the  jury.  Their  ver- 
dict, as  in  all  other  cases,  is  subject  to  review  by  the  Court, 
but  it  will  never  be  disturbed  unless  the  amount  of  the  dam- 
ages is  obviously  so  disproportionate  to  the  injury  proved  as 
to  justify  the  conclusion  that  the  verdict  is  not  the  result  of 
the  cool  and  dispassionate  consideration  of  the  jury.  The 
leading  object  of  such  actions  is  to  obtain  reasonable  and  just 
compensation  for  the  injury  sustained,  comprehending  both 
the  present  and  the  future.  But  to  ascertain  what  is  a  fair 
and  just  compensation  in  such  cases,  is  a  judicial  problem  of 
difficult,  if  not  impossible,  solution.  None,  however,  ,  aro 
more  competent  to  its  proper  solution  than  the  jury.  Hence, 
the  Courts  have  always  sparingly  exercised  the  power  of 
granting  new  trials  in  such  cases.  Where  the  law  furnishes 
no  rule  for  the  measurement  of  damages,  their  assessment  is 
peculiarly  the  province  of  the  jury,  and  the  Court  will  never 
interfere  with  their  verdict  merely  on  the  ground  of  excess^ 
Upon  such  a  question  the  Court  has  no  right  to  substitute  its 
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opinion  for  that  of  the  jxaj,  merelj  beeanfle  it  happens  to 
diflFer  from  theirs. 

In  Bodwell  v.  Osgood,  8  Pids.  379^  Jndge  Wilde  said: 
"  We  do  not  doubt  our  power  to  grant  new  trials  on  the  ground 
of  excessive  damages  in  cases  of  personal  torts;  and  when 
they  are  clearly  excessive  and  greatly  disproportionate  to  the 
injury  proved,  we  are  bound  to  interpose.  But  a  strong  case 
must  be  made  out" 

"In  actions  for  personal  injuries,''  say  the  Supreme  Court 
of  Illinois,  in  McNamara  v.  King,  2  Gilm.  432,  "  Courts  will 
not  set  aside  verdicts  for  excessive  damages  unless  the  dam- 
ages are  so  excessive  as  to  make  it  manifest  that  the  jury  acted 
from  passion,  partiality,  or  corruption ;  and  to  enable  the  Court 
to  draw  this  conclusion  it  is  not  enough  that,  in  their  opinion, 
the  damages  are  too  high,  or  that  much  less  damages  would  have 
been  a  sufficient  satisfaction  to  the  plaintiff/' 

"  In  actions  of  trespass,''  say  the  Court  of  Appeals  of  Ken- 
tucky, in  Vamant  v,  Jones,  3  Dana,  464,  "a  new  trial  will 
not  be  granted  on  the  ground  of  excess  of  damages,  unless 
they  are  so  excessive  as  per  se  to  indicate  passion  or  preju- 
dice." 

In  Worford  v.  Ishcl,  1  Bibb,  247,  whidi  was  an  action  for 
assault  and  battery,  the  Court  said :  "  In  cases  sounding  merely 
in  damages,  without  any  medium  of  admeasurement,  the  Court 
should  be  very  cautious  in  setting  aside  a  verdict  barely  for 
excess.  If,  in  such  cases,  a  new  trial  is  granted  for  that  cause, 
the  rule  is  that  the  damages  must  be  such  as  that  all  men  who 
hear  the  circumstances  would  pronounce  the  damages  out^ 
rageously  excessive  at  first  blush." 

In  Edgell  v.  Francis,  1  Man.  and  Q.  222,  it  was  said: 
**To  induce  the  Court  to  grant  a  new  trial  on  the  ground  of 
excessive  damages,  it  must  be  shown  that  they  are  very  exces- 
sive, or  that  a  perverted  view  of  the  case  has  been  taken  by 
the  jury.'! 

Under  the  rule  laid  down  in  the  forgoing  cases,  and  num- 
berless others  to  the  same  effect  which  might  be  cited,  we  are 
unable  to  perceive  how  it  can  be  seriously  contended^  in  view 
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of  the  severe  and  permanent  injuries  proven  to  have  been  sob- 
tained  by  the  plaintiff,  that  the  damages  found  by  the  jury  in 
the  present  case  are  either  outrageous  or  excessive.  In  our 
judgment,  90  candid  man,  after  a  careful  perusal  of  the  evi- 
dence, would  be  either  shocked  or  startled  at  the  verdict  The 
amount  of  the  verdict  is  not  suggestive  of  either  passion  or  prej- 
udice, or  corruption;  but,  on  the  contrary,  we  are  fully  satis- 
fied from  the  evidence  adduced  that  the  jury  have  not  gone 
beyond  the  exercise  of  a  sound  discretion. 
Judgment  affirmed. 

Mr.  Justice  SHAFnoi,  having  been  of  counsel^  did  not  sit  on 
the  trial  of  this  case. 


WHEELER  N.  FRENCH  v.  HENRY  F.  TESCHEMAEER, 
A,  H.  TITOOMB,  MTLES  D.  SWEENY,  H.  DE  LA 
MONTANYA,  H.  L.  KING,  DOMINIOK  GAVEN,  W. 
C.  HINCKLEY,  G.  W.  BELL,  JOHN  C.  MERRILL, 
JOHN  H.  REDINGTON,  FRANK  MoCOPPIN,  and  J. 
W.  CUDWORTH. 

CoNSTBucnoN  ov  CoNSTXTDnoN. —  Gonstltxitioiit,  tike  ttatntes  mad  private  lii> 
etroments,  must  be  so  construed,  if  possible,  ts  to  give  some  force  and  efltoet 
to  each  of  their  prorlsions. 

gVOCKHOLDIBS     OV     COBPORATIONS  —  PnUiOKAL    LlABILITT     OV.— Sectlon    thlrtj- 

siz  of  Article  IV  of  the  Constitution,  relating  to  the  Ilahilty  of  the  sto^- 
holders  of  corporations  for  corporate  debts,  is  not  self-ezecnnng,  nor  does  It 
contain  within  its  own  terms  a  rule  of  conduct  broad  enough  to  embrace  and 
definitely  settle  every  question  that  may  arise  touching  the  indiyldual  and 
personal  liability  which  it  imposes  upon  the  stockholders. 

fUun. —  Legislation  la  necessary  to  gire  practical  effect  to  said  elaose  In  the 
Constitution,  and  without  the  aid  of  legislation  It  Is  tnoperatlTe. 

fUun  —  PowEB  ov  liVGiSLATUBB. —  The  Legislature  has  the  power  to  say,  not 
that  the  stockholder  shall  not  be  liable  for  any  of  the  debts  of  the  corpora- 
tion, but  that  fie  shall  be  liable  for  his  portion,  and  what  that  portion 
shall  be. 

Bamk. —  The  Legislature  must  also  Impose  the  same  rate  of  liability  upon  mil 
stockholders,  and  the  Uw  must  operate  alike  upon  all  corporatlona. 

CcupoBATioNS  —  PowBR  OF  LvoiBiATUBB. —  An  Act  of  the  Legislature  au- 
thorizing the  formation  of  corporatlona,  without  attaching  to  the  ato^- 
faolders  an  Individual  liablllly.  would  he  unconstltatloiial,  and  the  persona 
organized  under  such  an  Act  would  acquire  nono  of  the  rUkU  of  a  cor- 
poration. 


SUPREME  COUET  — APiOL  TERM,  1864.      519 


French  v.  Teschemaker  et  alt. 


Statutb  —  Pabt  Unconstitutional. —  ▲  proyiaion  or  lection  of  an  Act  which 
Is  unconstitutional,  but  independent,  and  does  not  enter  Into  the  general 
object  and  purpose  of  the  Act,  and  may  be  stricken  out  without  prejudice  to 
the  general  Intent  and  design  of  the  Act,  does  not  vitiate  those  portions  of 
the  Act  which  are  constitutional. 

Municipal  Cobpobations  —  Powbb  to  Subscbibb  Stock. —  Municipal  cor- 
porations have  no  power  to  subscribe  to  the  stock  of  priTate  corporations 
without  being  authorized  so  to  do  by  the  Legislature. 

Saica — How  Made. —  When  such  power  is  given  by  legialatlve  enactment, 
the  subscription  must  be  made  In  the  mode  and  manner  and  upon  the  con- 
ditions prescribed  in  the  Act 

SaH  FbANCISCO  —  SUBSCBIFTION  OV  STOCK  TO  CBNTBAL  PACIFIC  B.  B.  COM- 
PANY.—  The  seventeenth  section  of  an  Act  entitled  "An  Act  to  authorise  the 
Board  of  Supervisors  of  the  City  and  County  of  San  Francisco  to  take  and 
subscribe  one  million  dollars  to  the  capital  stock  of  the  Western  Pacific  Ball- 
road  Company  and  the  Central  Paelflc  Ballroad  Company  of  California,  and 
to  provide  for  the  payment  of  the  same,  and  other  matters  relating  thereto," 
approved  April  22d,  1863,  Is  not  an  Independent  provision  which  could  be 
left  out  without  doing  violence  to  the  Intent  of  the  Legtelatnre  in  passing 
the  Act 

GoNSTRucTiON  OF  Statucts. —  When  an  Act  of  the  Legislature  Is  ambiguous 
upon  its  face,  and  susceptible  of  different  constructions,  such  construction  as 
would  declare  it  unconstitutional  should  be  avoided  when  It  can  be  fairly  done. 

lUiiB  —  Views  of  Blbctobs  Votino  ON.^-The  Intent  or  proper  construction 
of  an  Act  of  the  Legislature  which  took  effect  upon  the  contingency  of 
receiving  a  majority  of  the  votes  of  the  electors  of  a  municipal  corporation. 
Is  not  to  be  determined  by  the  views  .entertained  of  Its  provisions  by  the 
electors  when  they  adopted  It 

Waiveb  of  Pebsonal  Liability  of  StockholdebSw — An  Act  of  the  Legis- 
lature authorizing  a  municipal  corporation  to  subscribe  for  stock  of  a  rail- 
road company,  the  subscription  to  be  made  upon  the  condition  that  the 
municipal  corporation  shall  not  be  liable  for  the  debts  of  the  company,  and 
that  the  provision  as  to  said  liability  be  made  a  part  of  and  be  stipulated  in 
all  contracts  made  by  the  railroad  company  for  the  construction  and  equip- 
ment of  Its  road,  does  not  exempt  the  municipal  corporation  from  liability 
for  the  debts  of  the  railroad  company  further  than  such  exemption  can  be 
secured  by  persons  contracting  with  the  railroad  company  expressly  stlpo- 
latlng  in  their  contracts  to  waive  all  claims  against  the  municipal  body  for 
payment  of  the  debt 

Same*— By  Contract. —  Persons  contracting  with  a  corporation  may  Insert  a 
stipulation  in  the  contract  walrlng  the  rlg^it  to  hold  the  stockholders  of  the 
corporation  liable  for  a  debt  or  liability  of  the  corporation  created  thereby, 
and  such  stipulation  is  not  unconstitutional,  but  may  be  enforced. 

Bam. —  Corporations,  by  Inserting  such  stipulations  In  all  contracts  whereby 
corporate  debts  are  created,  may  effectually  guard  stockholders  from  all 
liability  for  the  debts  of  the  corporation. 

Appbai.  from  the  Twelfth  Judicial  Distrioti  City  and 
Cotinly  of  SaB  Francisco. 

April  22d^  1868,  the  Legislature  of  this  State  passed  an  Act 
to  authorize  the  Board  of  Supervisors  of  the  City  and  County 
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of  Sail  Francisco  to  take  and  subscribe  one  million  of  dollars 
to  the  capital  stock  of  the  Western  Pacific  Railroad  Company, 
and  the  Central  Pacific  Railroad  Company  of  California. 

The  first  section  of  the  Act  provided  that  on  the  third 
Tuesday  in  May,  1863,  a  special  election  should  be  held  in 
the  City  and  County  of  San  Francisco,  for  the  purpose  of  sub- 
mitting to  the  qualified  electors  of  said  city  and  county  the 
proposition  for  said  subscription,  and  that  if  the  majority  of 
the  electors  voted  for  the  subscription,  then,  when  the  result 
of  the  election  was  declared,  the  Board  of  Supervisors  should 
immediately  subscribe,  in  the  name  of  the  city  and  county,  and 
for  its  use,  benefit,  and  advantage,  the  sum  authorized  in  the 
said  Act. 

The  Act  further  provided  that  the  subscription  should  be 
paid  in  the  bonds  of  the  city  and  county,  and  that  as  the  pay- 
ment to  fi'uch  subscription  should  be  required  to  be  made  by 
the  Board  of  Directors  of  each  of  the  railroad  companies,  the 
Board  of  Supervisors  should  direct  its  President,  and  the 
Auditor  and  Treasurer  of  the  city  and  county,  to  issue  the 
bonds  in  sums  of  one  thousand  dollars  each. 

The  election  was  held  in  pursuance  of  the  law,  and  a  ma- 
jority  of  the  electors  voted  in  favor  of  the  subscription. 

Th6  defendants  constituted  the  Board  of  Supervisors  of  tbo 
City  and  County  of  San  Francisco,  and  <m  the  23d  of  M:iy, 
1863,  the  plaintiff  commenced  this  action. 

The  complaint  averred  that  the  plaintiff  was  an  owner  of 
real  estate  and  personal  property  in  the  city  and  county,  liable 
to  taxation,  and  that  he  brought  the  action  on  his  own  b<»half, 
and  on  behalf  of  all  other  tax  payers  in  the  city  and  couuity, 
and  that  the  defendants  were  about  to  make  the  subscription 
as  directed  by  the  law,  and  order  their  President  and  the 
Auditor  and  Treasurer  to  issue  bonds  to  the  railn.^ad  com- 
panies to  the  amount  directed  by  the  law,  and  thuB  caioae  the 
city  and  county  to  become  a  stockholder  in  said  railroad  com- 
panies to  that  amount. 

The  complaint  further  averred  that  prior  to  the  commenre. 
ment  of  the  action  each  of  the  railroad  companies  had  con^ 
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tracted  debts  and  LiabilitiGs  to  a  large  amount,  for  'which*  if 
the  subscription  was  m^ds  and  the  bonds  were  issued,  the  city 
and  county  would  become  liable  in  a  larger  amount  than  the 
proposed  subscription;  that  the  Act  of  the  L^slature  under 
which  the  Board  of  Supervisors  proposed  to  subscribe  was  in 
conflict  with  and  in  violation  of  the  provisions  of  the  ConstitUf 
ti<m  of  the  State  of  California,  and  therefore  conferred  no 
power  or  authority  on  the  Board  of  Supervisors  to  make  the 
subscription;,  that  the  seventeenth  section  of  the  Act  expressed 
the  conditions  upon  which  the  electors  voted  their  assent  to 
the  subscription,  and  that  it  was  unconstitutional^  and  could 
not  be  maintained,  and  it  would  operate  as  a  fraud  upon  the 
electors  and  upcm  the  city  and  county  to  allow  the  subscrip- 
tion to  be  made;  that  if  the  subscription  was  made  and  the 
bcmds  were  issued,  plaintiff  and  the  other  tax  payers  of  San 
Prancisco  would  be  subjected  to  a  large  amount  of  increased 
taxation,  etc» 

A  perpetual  injunction  was  prayed  for,  prohibiting  the 
Board  of  Supervisors  from  making  the  subscription,  and  from 
ordering  the  President  of  the  Board  and  the  Treasure  and 
Auditor  to  issue  the  bonds. 

The  Oourt  below  denied  the  injunction  and  gav^e  judgment 
tear  defendants.     Plaintiff  appealed* 

H.  &  C.  McAllister  J  and  Hoge  &  WiUon,  for  Appellant. 

Our  sole  point  is,  that  the  Act  of  April  22d,  1863,  in  author- 
izing the  Oily  and  County  of  San  Francisco  to  subscribe  one 
million  dollars  to  the  capital  stock  of  the  Western  Pacific  Bail- 
road  Company  and  the  Central  P^fio  Railroad  Company  of 
California,  is  unconstitutional  and  void. 

Constitution  of  California,  Art  IV,  sec  36:  ^'Eadi  stock* 
holder  of  a  corporation  or  joint  stock  association,  shall  be  indi* 
vidually  and  personally  liable  for  kis  proportion  t>f  aU  its 
debts  and  liabilities." 

Eespondents  contend  that  sections  thirty-two  and  thirty-six 
of  Article  IV  of  the  Cohstitutioii  are  inoperative  without  legis- 
lation*  ■  '■'''''. 
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This  may  be  true  as  to  section  thirty-two,  but  section  thirty- 
six  is  all-suiBcient  for  our  purpose,  and  is  aelf-execuiing.  The 
stockholder  is  thereby  liable  tor  his  proportion  of  all  the  debts 
and  liabilities  —  that  is,  the  amount  of  his  liability  is  propor- 
tioned to  the  amount  of  his  stock,  and  that  liability  is  not  satis- 
fied by  the  whole  value  of  the  stock  he  holds,  but  may  extend  far 
beyond  his  interest  in  the  stock  of  the  corporation.  The  mean- 
ing of  the  Constitution  is  plain  and  palpabl& 

Debates  in  the  Constitutional  Conyention  of  California,  p. 
136 :  '^  The  36th  section  of  the  report  of  the  committee  being 
under  consideration,  as  follows:  '86.  The  stockholders  of 
every  corporation  or  joint  stock  association  shall  be  individu- 
ally responsible  to  the  mnount  of  their  respective  share  or 
shares  of  slock  in  any  such  corporation  or  association  for  all  its 
debts  and  liabilities  of  every  Und ;'  Mr.  Jones  moved  to  strike 
otU  the  section  and  insert  the  following,  which  was  adopted,  -viz : 
'36.  Each  stockholder  of  a  corporation  or  jmnt  stock  associa- 
tion shall  be  individually  and  personally  liable  for  his  propor- 
tion of  all  its  debts  and  liabilities.' '' 

The  Constitution  upon  tiiis  question,  to-wit:  the  liability 
of  a  corporator,  is  dear,  explicit,  and  plenary — requiring  no 
l^slation  to  give  it  force  and  activity,  but  self^operoHve,  and 
constituting  of  itself  a  practical  law  of  corporate  conduct  and 
corporate  responsibility. 

An  illustration  of  the  self-acting  .power  of  the  Constitution 
is  to  be  found  in  Article  XI,  section  fourteen: 

^'Seo.  14.  All  property,  both  real  and  personal,  of  the 
wife,  owned  or  claimed  by  marriage,  and  that  acquired  after- 
wards by  gift,  devise,  or  descent,  shall  be  her  separate  prop- 
erty, and  laws  shall  be  passed  more  clearly  defining  the  rights 
of  the  wife,  in  relation  as  well  to  her  separate  property,  as  to 
that  held  in  common  with  her  husband.  Laws  shall  also  be 
passed  providing  for  the  registration  of  the  wife's  separate 
property.'' 

Selover'v.  American  Bvssian  Com.  Co.,  1  OaL  366,  syDabus : 
^  The  capacity  of  the  wife  to  hold  separate  property  is  created 
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hy  the  Constitution,  and  her  title  thereto  depends  upon  the 
mode  of  acquisition,  and  vests  before  the  inventory  can  be  filed. 
*  *  *  Mr.  Justice  Burnett:  'The  counsel  for  the  defendant 
assumes,  substantially,  that  the  capacity  of  the  wife  is  created 
hy  the  statute,  and  that  she  can  only  acquire  that  capacity  by 
strictly  complying  with  the  provisions  of  the  third,  fourth, 
and  fifth  sections  in  the  same  way  that  a  feme  sole  trader  does, 
by  complying  with  the  statute  creating  that  capacity.  And 
he  insists,  that  until  the  property  is  properly  inventoried,  it  is 
not  separate  property  within  the  meaning  of  the  Act,  and  is 
subject  to  the  disposition  of  the  husband/  This  position  would 
seem  to  be  incorrect.  The  capacity  of  the  wife  is  created  by 
the  Constitviion,  and  her  title  to  her  separate  estate  depends 
alone  upon  the  mode  of  its  acquisition,  and  vests  in  her  before 
the  inventory  can  be  filed." 

Whenever  the  organic  law  can  execute  its  own  provisions, 
there  is  no  necessity  of  legislation;  neither  should  the  whole 
operation  of  the  Constitution  be  dependent  upon  the  legisla- 
tive will;  for  a  Constitution  whose  provisions  are  put  into 
activity  or  made  inoperative  by  staitde,  is  no  Constitution  at 
aU. 

Besides,  if  this  clause  of  the  Constitution  as  to  the  liability 
of  stockholders  is,  as  claimed  by  respondents,  a  mere  power 
conferred,  to  be  executed  by  legislation,  there  has  been  a  valid 
execution  of  the  power;  laws  have  been  passed  which  impose 
the  same  liability  upon  the  stockholder  as  that  established  by 
the  Constitution,  and  those  laws  cannot  be  so  repealed  as  to 
render  this  constitutional  provision  inoperative. 

By  Article  TV,  section  thirty-six,  Constitution,  every  stock- 
holder of  a  corporation  is  explicitly  liable  '*  for  his  proportion 
of  all  its  debts  tmd  liabilities/' 

The  Constitution  imposing  the  liability,  the  statute  seddng 
to  release  the  liability,  use  the  very  same  terms.  The  former 
establishes,  the  latter  seeks  to  overthrow,  to  destroy  the  organic 
policy — to  nullify  the  very  language  and  letter  of  the  Consfi- 
tution. 

Can  there  be  a  dearer,  grosser  violation  of  Constitutional 
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ppovisions  ?  The  exemption  from  liability  is  general  —  there  is 
no  limiting  or  qualifying  language ;  it  is  made  the  condUian  of 
subscription ;  it  is  to  be  inserted  as  part  and  parcel  of  the  sub- 
scription ^^  on  the  books  of  each  of  said  companiesy"  and  is  to 
apply  to  all  debts  and  liabilities.  The  words  are:  "  Upon  (he 
express  condition  that  the  said  city  and  county  shall  not  he  liable 
for  any  of  the  debts  aa%d  liabilities  of  either  of  said  companies/' 

The  subsequent  provision,  that  this  exemption  shall  be  ex- 
pressly stipulated  for  in  all  contracts  for  constmeticn  and 
equipment,  is  a  mere  additional  precaution,  su^;estedy  doubt- 
less, by  the  idea  that  the  general  exemption  from  liability 
might  prove  invalid,  and  in  the  vain  belief  that  these  oontracts 
for  equipment  and  construction  would  constitute  the  primary 
and  principal  liabilities  of  the  corporations. 

The  comprehensive  grasp  of  the  Constitution  embraces  every 
form  in  which  associated  wealth  secures  to  itself  any  of  the 
powers  or  privileges  of  corporations  not  possessed  by  individuals 
or  partnerships.  The  pow^r  to  incorporate  for  banking 
purposes  is  taken  away.  Additional  guards  and  restric- 
tions are  provided  for,  and  then  follow  the  provisions 
aimed  at  the  great  evil  of  the  system,  so  much  complained  of, 
and  leading  to  such  disastrous  consequences  to  the  g^ieral 
public:  ^^ Every  stockholder  of  a  corporation  or  joint  stock 
association  shall  he  individually  and  personally  UMe  for  his 
proportion  of  aU  its  debts  and  liabilities/'  This  is  the  great 
provision  for  the  security  of  the  public  It  is  inserted  in  pur- 
suance of  grand  considerations  of  public  poli<^  for  the  guar- 
anty and  protection  of  great  public  interests  and  forms,  with 
die  other  provisions  alluded  to  —  a  harmonious  whole,  well 
calculated  to  promote  the  great  object  in  view* 

It  is  beyond  the  reach  of  legislative  expediency.  It  cannot 
be  avoided  or  defeated  by  any  l^slative  arrangement  or 
mancsuvre.  It  enters  into  and  becomes  a  part  of  the  v^^y 
meaning  and  essence  of  a  corporatiozL  There  can  be-  no  snch 
diing  in  tibis  State  as  a  tsorporation  without  it  The  Oonsti- 
tution  has  made  the  principle  enter  into  and  become  of  the 
VQiy  nature  of  the  eorporation.    To  strike  it  out,  to  avoid  it 
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by  any  indireictiQn,  to  dispexue  ^th  it  upon  any  pretext,  how^ 
e^er  plausible,  is  to  deetroy  the  ^eiy  esfienoe  of  the  corpora- 
tion itself.  To  create  a  corporation  with  freedon  from  tbia 
constitutional  necessity,  or  to  ^i^raft  it  upon  an  ezisttjig  one, 
is  beyond  the  power  of  the  L^slature. 

While  a  common  law  policy  may  be  modified  or  waived  so 
far  as  the  discretion  and  judgment  of  Courts  may  permit,  a 
constitutional  poli<gr,  when  not  a  mere  personal  privilege, 
never  can  be. 

The  usages,  customs,  policy  of  the  ccmuncm  law,  may  be 
swept  away  by  statute,  stijmlated  away  by  (Contract;  but 
against  constitutional  language  and  policy  all  such  attacks  are 
futile.  It  is  an  instrument  above  public  clamor,  above  legis^ 
lation ;  and  this  Court  has  recently  vindicated  its  invincibility 
against  the  strongest  legislative,  political,  and  public  pressure. 

In  Matter  of  Oliver  Lee  &  Co/a  Bank,  21  N.  Y.,  7  Smith,  11 : 
Mr.  Justice  Denio :  ^'  The  first  question  to  be  determined  relates 
to  the  construction  of  the  ecmstitutional  provision  imposing 
personal  liability  upon  the  stockholders  of  banks  (Const  Art. 
VIII,  Sec  7) ;  and  the  inquiry  is,  whether  it  is  limited  to 
banks  thereafter  to  be  created,  or  applies  equally  to  existing 
banking  corporations.  There  is  nothing  in  tiie  language 
which  looks  to  a  discrimination  between  the  two  classes.  It 
declares,  generally,  that  the  stockholders  in  every  corporation 
and  joint  stock  association  for  banking  purposes  issuing  bank 
notes  after  January  1st,  185&,  shall  be  individually  responsi- 
ble, etc.  *  *  *  It  is  argued  that  because  the  Act  left  it  to 
the  election  of  the  stockholders  to  determine  whether  they 
would  embark  in  the  business  upon  the  footing  of  personal 
liability,  or  upon  that  of  corporate  liability  only,  and  they 
declared  by 'the  articles  that  tJiey  would  not  incur  any  indi- 
vidual responsibility,  a  private  oontract  was  established 
which  was  beyond  the  influence  of  the  <A^use  allowing  a 
modification  or  repeal  of  the  Act.  >  It  is  not  in  the  power  of 
the  associates,  by  any  stipulations  iiiaerted  in  their  articles  of 
association;  tk>  limit  the  power  of .  the  Legislature  under  the 
reaefvation  Contained  in  the  Act    *  .*    \^  The  power  of  the 
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corporation  to  contract  at  all  was  a  corporate  franchise,  and 
subject  to  the  control  of  the  Legislatare  by  force  of  the  reser- 
vation.'* 

In  Matter  of  Reciprocity  Bank,  22  IN'ew  York,  8  Smith,  12 . 
Mr.  Chief  Justice  Comstock:  "This  Court  has  recently  deter- 
mined m  the  matter  of  Oliver  Lee  &  Company's  Bank,  21  H".  T. 
9,  that  the  free  banking  associations  in  this  State,  created  before 
as  well  as  after  the  Constitution  of  1846  was  adopted,  are  within 
the  personal  liability  clause  of  that  instrument,  and  also  within 
the  Act  of  April  6di,  1849,  which  was  enacted  to  provide  the 
means  of  enforcing  such  liability.  *  ♦  ♦  Proceeding  now 
to  such  questions  as  affect  the  separate  or  particular  interests 
of  some  of  the  appellants  and  not  others,  it  appears  that  Mrs. 
Lansing^  in  1840,  while  a  feme  sole,  became  the  owner  of  some 
shares  of  the  stock.  She  was  married  to  Mr.  Lansing  in  1841, 
but  the  stock  has  stood  in  her  name  to  the  present  time,  and 
she  has  received  the  dividends  thereon.  It  is  insisted  that  she 
is  not  liable  to  be  assessed  in  respect  to  this  stock  to  pay  the 
creditors  of  the  bank.  *  *  *  It  is  said  that  Mrs.  Lansing, 
being  under  the  disabilities  of  coverture,  could  not  make  a  trans- 
fer of  her  shares,  and  so  avoid  tliis  liability,  if  she  had  wished 
to  do  so.  This  is  a  circumstance  which  might  have  been  prop- 
erly addressed  to  the  legislative  discretion,  if,  indeed,  the  Leg- 
islature had  any  discretion  under  the  injunction  of  O^e  Constitu- 
tion; but  it  does  not  authorize  the  Courts  to  allow  an  exemp- 
tion where  neither  the  Constitution  nor  the  law  has  declared 
any.  It  is  also  said,  that  femes  covert  are  not  liable  to  suit  or 
judgment  at  the  common  law,  and  in  general,  this  is  true.  It 
is  also  true  that  the  apportiotmient  of  liability  amongst  stock- 
holders in  banks,  when  duly  confirmed,  becomes  a  judgment 
against  each  stockholder,  to  be  enforced  by  execution  as  in 
other  cases.  But  it  was  competent  for  the  L^slatore  to  depart 
from  the  rules  and  analogies  of  the  common  law,  and  to  make 
married  women  and  their  estates  liable  in  this  proceeding  aa 
other  shareholders  in  banks  are  made  liable.  This,  we  think, 
has  been  done,  and  it  seems  to  us  proper  to  add,  that  we  see 
no  reason  why  it  ought  not  to  be  done,  in  order  to  effectuate 
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the  policy  in  which  the  oonstitational  provisioii  and  the  statute 
are  founded.  It  might  go  far  to  defeat  that  policy,  if  married 
women  could  take  and  hold  stock  without  liability  to  the 
creditors." 

If  the  provisions  of  this  statute  of  April  22dy  1863,  exempt- 
ing San  Francisco  from  liability  as  a  stockholder,  are  uncon- 
stitutional and  inoperative,  then  the  proposed  subscription 
must  fail;  for  the^te  provisions  are  intimately  connected  with 
the  whole  subject  matter  of  the  statute,  are  prominent  consid- 
erations to  the  passage  of  the  Act,  and  also  to  the  assent  to 
subscribe,  and  constitute  the  terms  and  conditions  upon  which 
the  subscription  is  to  be  made  and  the  stock  is  always  to  be 
held. 

The  statute  has  bat  one  subject  matter,  to  wit:  the  subscrip- 
tion by  San  Francisco  of  one  million  of  dollars. 

The  seventeenth  section  is  of  the  essence  and  pith  of  the 
statute.  Kote  its  emphatic  expressions,  and  observe,  also,  that 
it  contains  strong  language,  not  found  in  the  statute,  as  to  the 
Sacramento  subscription  passed  upon  in  Robinson  v.  BidweU 
—  such  as,  that  the  subscriptions  are  to  be  made  ''  on  the  hoohs 
of  each  of  said  companies/*  and  that  '"^  (he  said  City  and  County 
shall  never  make  any  other  or  further  siibscription  to  the  capital 
stock  of  said  companies,  or  either  of  them,  than  that  provided  for 
by  this  Act/* 

The  conditions  of  subscription  set  forth  in  the  seventeenth 
section  are  clearly  and  emphatically  expressed;  they  are  to  be 
embodied  in  the  very  terms  of  subscription,  "on  the  books  of 
each  of  said  companies/'  in  'the  primary  and  principal  obliga- 
tion of  the  municipality,  the  act  of  subscription,  to  which  the 
bonds  are  but  of  subordinate  importance. 

The  power  of  subscription  is  coupled  with  these  express 
conditions  of  the  seventeenth  section;  the  proposition  sub- 
mitted by  the  L^slature  to  the  electors  is  a  proposition  of 
which  these  conditions  are  part  and  parcel;  the  vote  taken, 
the  aasent  given,  has  been  upon  the  faith  of  this  restricted  lia- 
\SSitf — this  complete  exemption  from  corporate  responsibili- 
ties;  the  municipal  act  which  executes  this  huge  mortgage  in 
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to  efmbody  Jhem ;  the  construction  and.  eqiaipmenit  contracts  of 
the  companies  are  to  express  them;  whether  or  not  expressed 
therein,  these  exempting  conditions  ^'  shall  be  a  poirt"  of  such 
contracts;  and,  under  all  circumstances  and  contingencies, 
"  the  said  City  and  County  shall  not  be  liable  for  any  of  the 
debts  or  liabilities  of  either  of  said  companies  beyond  the  amount 
80  subsfiribed/', 

•  Mr.  Justice  Norton  observes  in  his  second  opinion  in  Rob- 
inson V.  Bidwell,  of  a  similar  section  of  the  Sacramento  law: 
"  The  fwpose  of  that  section  is  only  to  add  a  certain  incident 
and  effect  to  the  act  of  becoming  a  stockholder/^ 
..,  Ah  inpident  signifies  "something  bepide  the  main  design." 
Can  it  be  said  that  these  terms  and  conditions  were  beside  the 
mfiin  dqgign?         .  -  ^        ,, 

They  were  manifestly  and  prominently  in  the  mind  of  the 
Legislatare;  without  doubt,  constituted  important  induce* 
ments  and  considerations  to  the  passage  of  the  Act;  are  fully 
and  clearly  set  forth  therein;  are  made  the  express  conditions 
of  the  whole  subscription;  are  obviously  serious  and  substan- 
tial parts  of,  this  statute.  Can  they  with  justice  be  called  mere 
incidents,  immaterial  additions  1 

Though  .the  last  words  of  the  statute,  they  should  lose  no 
importance  from  that  fact,  but  rather  receive,  by  the  usual  rules 
of  construction,  especial  weight, 

"If  a  proviso  in.  a  statute  be  directly  contrary  to  the  pur- 
view of  the  statute,  the  proviso,  is  goodj  and  not  the  purview, 
because,  it  speaks  the  later  intention  of  the  legislators.'^  {Attor- 
ney-General V.  Oovemors  Chelsea,, etc.,  Pitzgibbpn,  195,  cited 
.9  Bacon  Abridg,  243.) 

"  The  proviso  is  generally  intended  to  restrain  the  enacting 
clause,  and  to  exqept  some.thing  which  would .  otherwise  have 
been  within  it,  or  jin  some  measure  to  modify  the  enacting 
elause.^'    X^aymap,  v.  Sovihardj  10  W}iesit  SO.)  .     ^ 

There  is  no  law  granting. the  powei:  of  subscription  .t^ji 
mui]|iciRal  corporati^ia> ,  wher^  so  important  a  part,,  so.  jpjfli^ 
of  the  esse4[ic£  o£  the., whole:  legislative  scheme,  has  been  .ijMiid^- 
.dated  as  i$^;  this  ea^e^  that  has  JDqen  allowed  to  stand^     '^  ';;•:!? 
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Are  all  the  .burtdens  of  the  staiate  to  be  enforced,  and  all  itd 
benefits  annulled  ?  A  huge  mortgage  of  one  million  of  dollars 
to  be  fastened  upon  the  homesteads  of  San  Francisco  for  thirty 
years  to  come,  and  longer  if  not  then  paid,  with  all  the  ouerous 
provisions  of  the  mortgage  binding  and  operative,  and  all  the 
alleviating  and  compensatory  conditions  invalid  and  of  no 
effect? 

The  Legislature  evidently  thought — must  be  presumed  to 
have  thought  —  these  empress  conditions  constitutional,  valid, 
and  susceptible  of  practical  operation.  It  will  hardly  be  sup- 
posed that  the  Legislature  intended  a  fraud  upon  the  voters  of 
San  Francisco,  and  inserted  these  ameliorating  conditions  and 
exemptions  as  a  delusive  deceit.  If,  then^  the  Judicial  Depart- 
ment  adjudicates  them  unconstitutional  and  invalid,  shall  the 
subscriptions  still  be  enforced ! 

They  are  terms  of  no  unimportant  character,  but  of  vital 
benefit.  Terms  which  might,  could  they  be  effectuated,  pro- 
tect our  metropolis  from  future  bankruptcy;  which  any  busi- 
Bess  man  would  eagerly  grasp ;  which,  could  they  be  applied  to 
all  corporations  in  this  State,  would  largely  inerease  the  num- 
ber of  such  organizations. 

There  can  be  no  exaggeration  of  the  plain  and  palpable 
injustice  of  eom/pelling  the  subscription  under  such  circom- 
Btances.  It  is  as  if  a  deed  and  defeasance,  constituting  but 
one  transaction,  are  so  enforced  that  the  defeasance  is  annulled 
and  thie  deed  is  construed  as  an  absolute  conveyance. 

Neither  should  the  rights  of  the  minority  of  the  electors  be 
lost  sight  of  in  this  case.  (Foster  v.  The  City  of  Kenosha,  13 
"Wis.  622.)  One  of  the  great  advantages  and  blessings  of  a 
written  constitution  above  all  others  is  that  the  nfUnority  can 
invoke  its  protection  against  the  demands  and  oppression  of  a 
iriolent  majority." 

The  evidence  shows  a  large  minority  (perhaps  representing 
the  greater  prdperty  interest)  opposed  to  this  subscription. 
Their  interests  are  entitled  to  the  protection  of  the  Constitu* 
tdon ;  and  that  proti^tioii  they  have  a  right  to  invoke.  If  they 
ffre  to  be  subjected  to  taxation  to  ikieet  and  defray  the  liabilities 

-VOL.  XJEIV.^M  '.    •  .     ^       ■ 
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imposed  upon  them  by  the  majority,  they  have  at  least  the 
right  to  demand  that  this  should  be  effected  according  to  the 
principles  of  the  Constitution,  and  the  ivhoh  mandates  of  the 
law  which  that  majority  sets  in  operation  against  them. 

The  majority  cannot  be  permitted  to  waive  or  avoid  consti- 
tutional protections  far  the  minority;  nor  can  the  L^slatore 
authorize  a  majority  to  sacrifice  the  rights  or  interests  of  a 
minority  upon  any  pretext  whatever. 

This  is  one  answer  to  the  argument  that  the  electors  must 
be  presumed  to  have  known  the  law  unconstitutional  when 
they  voted  for  it 

Only  the  majority  voted  for  it;  they  could  not  accept  an 
unconstitutional  law  for  the  minority. 

The  true  view,  however,  is  that  the  law  was  constitatianal 
or  unconstitutional  at  the  momsvi  of  its  passage ;  and  that  its 
character  in  that  respect  was  not  and  could  not  be  affected 
by  the  vote  of  the  people. 

Pixley,  Smith,  dc  Hale,  for  Respondent. 

Section  thirly-two  is  neither  repealed  nor  qualified  by  the 
subsequent  section,  thirty-six  They  both  stand  as  if  in  a 
bingle  section,  jointly  expressive  of  a  single  principle.  Taken 
separately,  and  without  legislation,  they  are  both  defective  and 
inoperative. 

The  very  language  used  points  to  the  necessity  of  legisla- 
tion, and  not  legislation  to  cany  out  a  specific  law  in  a  cer- 
tain manner,  but  broadly  onpowers  the  Legislature  to  pass 
laws  ^^  for  the  securing  of  dues  from  corporations,''  '^  by  indi- 
vidual liability  or  other  means.  Had  the  intention  of  the 
Constitution  been  merely  to  make  corporators  irrevocably 
liable  to  the  extent  of  their  corporate  interests  without  tar- 
tber  legislation,  then  the  language  of  the  Constitution  would 
have  been  de&iite  and  certain;  and  without  providing  for 
securing  the  same  by  ''  oOier  means,  as  may  be  prescribed  by 
law,"  would  have  fixed  the  same  upon  the  individual  respon- 
sibility of  its  stockholders,  and  thus  out  off  legislative  inter- 
ference: whereas^  the  Legislature  has  been  by  this  section, 
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not  prohibited  the  use  of ,  but  dothed  with  power  flomewhat 
discretionary  to  pass  such  laws  as  will  effect  the  ^'collection 
of  dues  from  corporations/'  that  being  the  gist  of  the  section, 
and  not  the  mere  holding  of  stockholders  individnaUy  respon- 
sible. 

The  statute  of  April  22d,  1864,  is  perfect  without  section 
seventeen,  and  the  unconstitutionality  of  that  section  does  not 
invalidate  the  Act. 

This  section  is  not  the  essence  of  the  Act  Take  it  away, 
and  the  Act  in  all  its  parts  remains  perfect  and  unimpaired. 
Without  it,  the  meaning  of  the  Act  is  still  full,  definite,  oer-i 
tain,  and  witiiout  vagueness. 

We  suppose  the  principle  is  now  well  settled  that  where  a 
statute  has  been  passed  by  the  Legislature  under  all  the  forms 
and  sanctions  requisite  to  the  making  of  laws  some  part  of 
which  is  not  within  the  competency  of  legislative  power,  or 
is  repugnant  to  any  provisions  of  the  Constitution,  such  part 
thereof  will  be  adjudged  void  and  of  no  avail,  whilst  all  other 
parts  of  this  Act  not  obnoxious  to  the  same  objection  will  be 
held  valid,  and  have  the  force  of  law.  (CommanwedUh  v. 
Kimhdlh  24  Pick.  859;  Fisher  v.  McOirr  et  al.  1  Gray,  21.) 

If  the  main  objects  and  purposes  of  the  Act  are  constitu- 
tional, they  may  be  carried  into  effect,  although  there  may  be 
isolated  clauses  or  separate  or  independent  enactments  obnox- 
ious to  the  charge  of  being  in  violation  of  the  Constitution. 
(Warren  v.  Mayor  of  CharUstown,  2  Gray,  97.) 

But  why  search  for  authorities  in  Massachusetts,  Ohio,  oi 
New  York,  when  our  own  Courts  have  repeatedly  and  em- 
phatically decided  the  very  point  here  at  issue ! 

In  the  case  of  Ov/y  v.  Hermance,  5  Cal.  74,  the  Court  say : 
''That  portion  of  the  Act  of  1858,  entitled  'An  Act  to  pro- 
vide for  the  sale  of  the  interest  of  the  State  of  California  in 
the  property  within  the  water  line,'  etc,  which  prescribes  that 
no  injunction  shall  be  issued  against  the  Commissioners,  is 
invalid.'' 

The  seventeenth  section  of  this  statute  does  not,  in  either  its 
language  or  meaning,  deprive  or  take  away  the  rights  of  any 
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indiyidufi^ls  —  it  intferfetes  with  no  existing  opntrBcts^  lessens 
no  remedy,  and  infringes  upon  no  privilege  of  either  life  or 
property* 

The  intention  of  the  Legislature  was  simply  to  create  a 
condition  upon  which,  in  the  giving  out  of  certain  contracts, 
parties  desiring  to  take  them  may,  by  a  voluntary  act  of  their 
own,  stipulate  in  writing  to  waive  all  personal  claim  against 
the  City  and  County  of  San  Francisco  in  the  event  of  default 
of  payment 

It  was  clearly  not  the  design  of  our  Legislature  to  pass  an 
Act  that  should  be  unconstitutional  in  one  of  its  provisions, 
even  though  an  immaterial  one,  for  after  enacting  that  the 
city  and  county  '^  shall  not  be  liabl9  for  any  of  the  debts  or 
liabilities  of  either  of  said  companies  beyond  the  amount  so 
subscribed,"  immediately  and  in  the  same  section  qualifies  the 
general  language  by  the  subsequent  provision,  thus:  '^and 
this  provision  as  to  the  liability  of  said  city  and  county  shall 
be  a  p4rt  of,  and  so  expressly  stipulated,  in  all  oontracts  made 
by  said  companies  for  the  construction  and  equipment  of  said 
roads."  Then  the  penalty  is  prescribed,  in  the  event  ^^said 
companies  shall  fail  or  refuse  to  make  such  stipulation  in  all  of 
their  said  contracta/'  etc 

iN'ow,  had  the  Legislature  intended  the  *  first  sentence  of 
section  seventeen  to  be  interpreted  independent  of  the  sub- 
0equent  parts  of  the  same  section,  and  as  including  liabilities 
of  all  and  every  character,  why  specially  provide  for  stipula- 
tions in  corvtracts,  and  not  in  bonds,  agreements,  and  notes, 
etc.,  or  is  the  term  "contract"  sufficiently  comprehensive  to 
embrace  all  liabilities  that  can  be  incurred  ? 

Therefore,  the  most  natural  and  rational  construction .  is, 
that  the  L^slature,  deeming  it  competent  for  parties  to  waive^ 
hy  voluntary  act,  their  constitutional  right  in  the  premises,  pro- 
vided by  section  seventeen  that  the  companies  shall  contract 
(where  contraots  are  necessary)  with  only  such  parties  as  are 
willing,  by  their  written  consent,  to  so  release  the  City  and 
County  of  San  Francisco. 

lu  this  constnictipii  there  can  be  no  constitutional  objection ; 
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which  mere  fact  is  of  itflclf  sufficient  to  recommend  it  to  the 
mind  of  the  Ooait;  for  where  a  statute  can  be  so  construed 
as  to  render  it  free  from  eonstitutional  objection,  it  is  the  duty 
of  the  Court  to  give  it  such  construction. 

Unless  the  first  sentence  of  section  seventeen  is  sufficient  of 
itself  to  exempt  the  oitj  and  county,  (and  if  so,  then  the  sec- 
tion should  have  stopped  there,)  and  the  Courts  will  hold  the 
residue  of  the  secdtm  with  its  penalty  clause  to  be  mere  sur- 
plusage; in  which  event  every  agreement  or  obligation  bf  the 
oompaiiies,  every  charge  or  liability,  whether  contingent  «r 
certain,  written  or  parol,  executory  or  executed,  it  must  be 
assumed  {in  defiance  of  the  Statute  of  Frauds,  and  of  every 
hitherto  establiished  principle  of  law)  exists  by  virtue  of  the 
law,  independi^nt  of  any  personal  claim,  on  the  city  and 
county,  and  the  force  of  which  enactment,  by  its  own  inherent 
power,  is  sufficient  to  create  that  exemption  without  regard 
to  the  consent  of  the  contracting  parties;  and  this  is  too 
monstrous  a  proposition  for  even  illustrative  use,  otherwise 
eontraots  would  be  inevitable  with  every  clerk,  engineer,  fire- 
man, and  laborer — for  every  nail,  bolt>  bar,  or  pound  of  coal 
bought — with  every  passenger,  and  consignor  of  freight,  with 
every  catde  owner  in  the  county,  and  every  inhabitant  of  the 
State,  who  ^^rt  possibly  be  trun  over;  ior  without  any 
regard  to  the  amount  involved  or  the  time  of  performance, 
every  euek  contract,  being  in  fact  a  promise  by  certain  of  the 
stockholders  to  answer  for  the  debt  or  defavlt  of  a  certain  other 
stockholder,  (unless  tihe  first  sentence  of  section  seventeen 
repeals  the  Statute  of  Frauds,  and  all  other  conflicting  laws,) 
must  be  in  writing,  and  for  a  consideration,  to  be  of  any  valid 
effect. 

If  it  be  not  such  agreement  on  the  part  of  the  stockholders, 
it  must  be  an  agreement  by  the  oontractors  or  creditors, 
whereby  they  covenant,  in  default  of  pajonent,  to  release 
such  proportion  of  the  companies'  liabilities  as  the  stock 
owned  by  the  City  and  County  of  San  Francisco  bears  to  the 
whole;  but  even  then  an  agreement  in  writing  and  for  a  con- 
sideration would  be  necessary.     In  short,  take  any  view  of  the 


634      SUPEEME  COURT— APEIL  TERM,  1864. 

French  •.  Toacbemaker  et  alt. 

meaning  of  the  Legislature  besides  the  one  advanced,  and  llie 
amount  of  writing  and  time  necessary  to  carry  into  practical 
eSect  its  provisions  would  be  so  to  hinder  and  dog  their 'busi- 
ness as  to  make  the  intended  benefit  to  these  companies  bur- 
densome and  insupportable. 

It  is  perhaps  not  essential  to  discuss  in  this  form  of  action, 
whether  it  is  competent  or  not  for  contractors  or  creditors  to 
waive  a  constitutional  right;  yet  as  we  desire  to  dispose  fully 
of  all  the  issues  raised,  we  ask  the  indulgence  of  the  Ckmrt  for 
a  brief  space. 

Admitting  the  provisions  of  the  Constitution  to  be  in  full 
force  without  legislation,  then  it  is  in  force  as  to  the  creditors 
of  the  company,  and  they  may  at  their  own  volition  waive 
that  right;  in  faot^  the  question  of  waiving  a  constitutional 
right  has  been  affirmatively  determined  repeatedly  in  America. 
In  the  case  of  Lee  v.  Tillotson,  24  Wend.  338,  as  to  the  right 
of  trial  by  jury.  Judge  C!owen  held  that  ^'  the  objection  called 
for  the  less  countenance  in  this  case,  inasmuch  as  the  parties 
mutually  consented  to  the  reference  by  writing.  This  of  itsdf 
is  a  waiver  of  the  objection,  even  if  the  Constitution  stood  in 
the  way.  A  party  may  waive  a  constitutional  as  well  as  a 
statute  provision  made  for  his  own  benefit  The  contrary 
argument  would  deprive  a  criminal  of  the  power  to  plead 
guilty/' 

Again:  as  to  the  waiver  of  the  right  of  trial  by  jury,  in 
People  V.  Murray,  6  Hill,  472,  Mr,  Chief  Justice  Nelson  held 
that  ''  the  defendants  took  the  grant  to  build  the  dam,  with 
the  condition  attached  to  it,  and  they  are  not  now  at  liberty 
to  make  the  objection,  though  under  other  circumstances  it 
might  have  been  effected.  It  was  competent  for  them  to  waive 
the  right  of  a  trial  according  to  the  commcm  law,  even  if  with- 
out such  a  waiver  they  would  be  considered  entitled  to  it" 

As  to  the  laying  out  of  roads,  in  Baher  v.^  Braman,  6  Kill, 
48,  and  which  principles  were  subsequently  snstained  in  the 
Court  of  Appeals  in  Embury  v.  Conner,  3  Coul  618,  Judge 
Cowen  says :  ^'  In  the  light  of  the  Constitution,  if  not  that  of 
a  law  which  lies  at  the  foundatiim  of  all  governments,  this 


8UPEEME  OOUET— APEIL  TERM,  1864.      585 

Ffe«iieh  9.  TtichffflMktr  ct  olf . 

etatute  must  be  read  with  the  proviso  that  the  'owner  consent. 
That  consent  removes  all  obstacles,  and  lets  the  statute  in  to 
operate  the  same  as  if  it  had  in  terms  contained  the  condition.'^ 

In  the  case  referred  to  above  of  Embury  v.  Carvner,  3  Com. 
618,  the  Court  say:  ^'But  it  is  insisted  that,  as  the  enactment 
is  only  held  to  be  void  on  the  ground  that  it  takes  private 
proper^  for  private  uses  against  the  owner's  consent,  if  the 
consent  be  given,  all  objection  on  the  ground  of  unconstitution- 
ality is  removed.  The  decisions  to  which  I  have  referred  pro- 
ceed upon  that  principle;  and  Mr.  Justice  Bronson,  in  Taylor 
V.  Porter,  in  terms  concedes  that  the  objection  has  no  applica- 
tion when  the  owner  consents.  If  we  read  the  statute  in 
question  with  a  proviso  l^at  the  owner  consent,  and  I  think 
we  should,  that  consent  removes  all  obstacles  and  lets  the  stat- 
ute in  to  operate,  the  same  as  if  it  had  in  terms  contained  the 
condition." 

Through  an  entire  course  of  English  authorities  the  doctrine 
is  sustained  that  parties  may  waive  their  statutory  rights,  pro- 
vided it  is  done  by  eonseni. 

We  refer  the  Court  to  HdUeti  v.  Dowdall,  9  Eng.  Law  and 
Eq.,  847 ;  4  Exchequer,  324. 

Mr.  Sedgwick,  in  his  able  treatise  on  s^tutory  and  constitu- 
tional law  says,  at  page  111:  ''The  general  rule  holds  good 
aa  well  in  regard  to  Constitutions  as  to  statutes  —  a  party  may 
waive  a  constitutional  as  well  as  a  statutory  provision  made 
for  his  benefit" 

It  must  also  be  borne  in  mind,  that  the  cases  of  Wilson  v. 
PoUoch,  2  Cal.  94,  and  Exline  v.  Smith,  5  Cal.  112,  turned  on 
the  absence  of  consent  to  the  waiver  of  a  constitutional  right, 
and  not  to  the  waiver  itself,  which  the  Court  in  both  cases 
held  would  have  been  good  if  consented  to,  and  to  which 
cases,  as  authorities  for  respondent,  we  respectfully  refer  the 
Court. 

Patterson,  Wallace  dc  8towe,  also  for  Bespondents. 

^  Where  a  provision  in  a  statute  is  of  such  a  nature  and  has 
such  a  connection  wil^  the  other  parts  of  the  statute  as  to  be 
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essentifd  to  the  law,  its  unconstitutionality  vitidtes  the  Whole 
enactment.  But  if  an  independent  provision,  not  in  its  nature 
and  oonnection  essential  to  the  other  parts  of  the  statute,  be 
unconstitutional,  it  may  be  treated  as  a  nullity,  leaving  the  rest 
of  the  enactment  to  stand  as  valid.'*     (3  Ohio  State  R.  34.) 

To  the  same  effect  are:  11  Indiana,  424,  482;  1  Gray,  Mass. 
1;  2  Id.  84;  5  Id-  100;  PeopU  v.  HUh  7  Oal.  97;  19  Illinois, 
876;  Milh  v.  LaOirop,  19  Cal.  618. 

Section  thirty-seven,  Article  IV  of  the  Constitution,  provides: 
**It  shall  be  the  duty  of  the  Legislature  to  provide  for  the 
organization  of  cities  and  incorporated  villages,  and  to  restrict 
their  power  of  taxation,  assessment,  borrowing  money,  con- 
tracting debts,  and  loaning  their  credit,  so  as  to  prevent  abuses 
in  assessments  and  in  contracting  debts  by  such  municipal  coi^ 
porations." 

Now,  by  the  Act  imder  consideration  the  Legislature  author- 
ized the  city  and  county  to  contract  a  liability  to  a  certain 
«mount  and  no  other.  It  has  no  power  by  its  charter  as  a 
municipal  government  to  become  a  stockholder  at  all;  the 
power  given  by  the  Act  is  a  restricted  power,  and  cannot  be* 
exceeded.  The  city  and  coimty  does  not  voluntarily  propose 
to  exceed  it  The  railroad  corporaticms  do  not  ask  that  it  shall 
be  exceeded.  The  plaintiff  does  not  show  it  will  be  exceeded, 
but  contends  it  possibly  may  be. 

The  city  and  county  cannot  become  liable  on  an  implied 
obligation  against  the  express  stipulation  of  her  contract  and 
against  the  restriction  imposed  by  the  Act  {New  York  P. 
Ins.  Co.  V.  Ely,  5  Conn.  572 ;  Head  v.  Proindenee  I.  Co.,  2 
Cranch,  127;  Oosder  v.  Georgetown,  6  Wheaton,  597.) 

The  position  of  the  city  and  county  is  like  the  ease  of  an 
infant  who  subscribed  to  stock ;  like  that  of  a  married  woman 
under  disability;  like  that  of  a  lunatic. 

The  claim  that  section  seventeen  is  unconstitutional  ought 
to  be  considered  determined  by  reference  to  section  eighte^i, 
page  three  hundred,  of  the  Session  Laws  of  1857.  "  Neither 
the  said  Board,  etc,  ♦  *  ♦  shall  in  any  event  be  liable 
for  the  debts  of  said  railroad  company  in  any  amount  beyond 
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the  stii>8criptio&  tfittde  sB  herein  provided ;''  and  the  ease  ci 
Paitison  v.  Board  of  Supervisors  of  Yvha  County,  13  CaL  178, 
where  the  question  was  raised  npon  the  constitutionality  of  the 
whole  Act  (p.  182,)  and  the  case  of  Bobinson  v.  Bidwell  et  al., 
23  OaL  379. 

E.  B.  Crocker,  for  Eespondenta 

(Corporations  have  a  clear  and  undoubted  right,  under  ilia 
Constitution,  to  thus  limit  the  liability  of  their  stockholders 
by  express  stipulations  to  that  effect  in  their  contracts.  Al 
creditor  of  the  corporation,  by  entering  into  such  a  contract, 
expressly  waives  the  benefit  of  the  constitutional  provisioii 
relating  to  the  liability  of  the  stockholders  of  a  corporation. 
Section  thirty-six  of  the  Constitution,  above  cited,  was  intended 
for  the  benefit  of  the  creditors  of  the  corporation.  Its  most 
enlarged  construction  is  to  confer  upon  the  creditor  a  right 
which  did  not  exist  at  common  law — that  is,  a  right  to  resort 
to  the  individual  and  personal  responsibility  of  the  stock- 
holders. But  the  Constitution  does  not  compel  tbe  creditor 
to  accept  this  benefit,  or  prohibit  him  from  waiving  it.  It  is 
clearly  to  be  classed  among  those  rights  which  he  may  waive 
by  agreement,  and  he  will  be  held  bound  by  an  agreement  to 
that  effect,  for  a  person  may  waive  a  constitutional  as  well  as 
a  statutory  provision  made  for  his  benefit.  (Sedgwick  on  Stat. 
and  Const.  Law,  111;  People  v.  Murray,  5  Hill,  472;  8  Com- 
gtock,  618j  24  Wend.  337.) 

By  the  Court,  Sandkbson,  C.  J. 

The  only  question  presented  for  our  consideration  in  this 
ease  relates  to  the  constitutionality  of  an  Act  passed  by  the 
Legislature  in  1863,  entitled  "  An  Act  to  authorize  the  Board 
of  Supervisors  of  the  City  and  County  of  San  Francisco  to 
take  and  subscribe  one  million  dollars  to  the  capital  stock  of 
the  Western  Pacific  Railroad  Company,  and  the  Central  Paci- 
fic Hailroad  Company  of  California,  and  to  provide  for  tbs 
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payment  of  the  same,  and  other  matters  relating  thereto." 
(Statutes  of  1863,  p.  380.) 

The  charge  that  this  Act  is  nnconstitutional  is  founded 
upon  certain  provisions  contained  in  the  seyenteenth  section, 
which  reads  as  follows: 

^'Sbc.  17.  The  subscriptions  of  stock  authorized  by  the 
provisions  of  this  Aict  shall  be  made  by  said  Board  of  Super- 
visors on  the  books  of  each  of  said  companies,  upon  the 
express  condition  that  the  said  city  and  county  shall  not  be 
liable  for  any  of  the  debts  or  liabilities  of  either  of  said  com- 
panies beyond  the  amount  so  subscribed;  and  this  provision 
as  to  the  liability  of  said  city  and  county  shall  be  a  part  of 
and  so  expressly  stipulated  in  all  oiHitracts  made  by  said  com- 
panies fpr  the  construction  and  equipment  of  said  roads ;  and, 
in  case  either  of  said  companies  shaU  fail  or  refuse  to  make 
such  stipulation  in  all  of  their  said  oontracts,  then  the  said 
Board  of  Supervisors  shall  have  power  to  declare  the  said 
subscription  to  the  capital  stock  of  such  company  void  and  of 
no  effect,  and  may  recover  of  said  company  any  previous  pay- 
ments that  may  have  been  made  thereon  at  the  time  of  such 
failure  or  refusal,  and  the  said  city  and  oounty  shall  never 
make  any  other  or  further  subscription  to  the  capital  stock  of 
said  companies,  or  either  of  them,  than  that  provided  for  bj 
this  Act'' 

It  is  claimed  by  counsel  for  appellant  that  the  foregoing 
section  exempts  the  Oily  and  County  of  San  Francisco  from  all 
liability  for  the  debts  and  other  liabilities  of  the  railroad  co^ 
porations  mentioned  in  the  Act,  and  is  therefore  in  direct  con- 
flict with  the  thirty-sixth  section  of  Article  IV  of  the  Consti- 
tution. And  it  is  further  contended  that  the  provisions  of  the 
section  in  question  are  so  interwoven  and  interblended  with 
the  whole  scope  and  purpose  of  the  Act  as  to  entirely  vitiate 
the  same  and  render  it  unconstitutional  and  void* 

I.  There  are  two  sections  (thirty-two  and  thirtynsix  in  the 
fourth  Article  of  the  Constitution  tooching  the  individual  and 
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personal  liability  of  members  of  a  corporation,  between  which 
there  is  an  apparent  repugnancy.    They  provide  as  follows : 

'^Seo.  32.  Dues  from  corporations  shall  be  secured  by 
such  individual  liability  of  the  corporators  and  other  means 
as  may  be  prescribed  by  law/' 

'*  Sbo.  86.  Each  stockholder  of  a  corporation  or  joint 
stock  association  shall  be  individually  and  personally  liable 
for  his  proportion  of  all  its  debts  and  liabilities." 

The  first  is  a  positive  injunction  requiring  the  legislative 
department  of  the  Government  to  provide  security  for  corpo- 
rate dues,  by  laws  imposing,  in  connection  with  other  means, 
aorae  degree  of  individual  liability  upon  the  members  of  the 
corporation,  but  leaving  the  extent  of  that  liability  to  the  wis- 
dom and  sound  discretion  of  that  department.  But  the  latter 
section,  by  itself  considered,  seems  to  fix,  upon  first  impres- 
sion, the  precise  degree  of  liability,  leaving  no  room  for  the 
exercise  of  legislative  judgment.  To  harmonize  these  appar- 
ently  conflicting  provisions,  or,  if  the  conflict  is  irreconcila- 
ble,  to  determine  which  is  to  furnish  the  rule  of  conduct,  is 
the  office  of  judicial  construction. 

Constitutions,  like  statutes  and  private  instruments,  must  be 
0O  construed,  if  possible,  as  to  give  some  force  and  e£Fect  to 
each  of  their  provisions.  The  legal  intendment  is  that  each 
and  every  clause  has  been  inserted  for  some  useful  purpose, 
and  when  rightiy  understood  may  have  some  practical  opera- 
taon.  For  the  purpose  of  harmonizing  apparentiy  conflicting 
clauses,  each  must  be  read  with  direct  reference  to  every  other 
which  relates  to  the  same  subject,  and  so  read,  if  possible, 
as  to  avoid  repugnancy.  And,  to  that  end,  sections,  para- 
graphs, and  sentences  may  be  transposed;  elegance  of  com- 
position may  be  sacrificed;  and  the  meaning  of  words  and 
phrases  may  be  restricted  or  enlarged. 

If  we  read  the  thirty-sixth  section  as  imposing  a  liability 
separate  and  distinct  from  that  imposed  by  the  thirty-second 
section,  it  is  clear  that  the  latter  has  no  office  to  perform,  and 
is,  in  effect,  stricken  from  the  Constitution.    This  result^  how* 
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ever,  must  be  avoided,  if  possible,  and  some  practical  opera- 
tion accorded  to  the  latter  section.  And  this  may  be  done,  if 
it  appear,  upon  a  careful  examination,  that  the  thirty-sixth 
section,  when  considered  by  itself  or  with  the  aid  of  some 
established  rule  of  the  common  law,  is  not  complete  or  self- 
executing,  or,  in  other  words,  does  not,  within  its  own  terms, 
provide  a  complete  rule  of  conduct,  and  such  defect  is  not 
cured  by  any  rule  of  common  law.  If  such  be  the  case,  tha 
power  of  supplying  the  needed  element  exists  in  the  l^sla- 
tive  department,  and  its  exercise  is  enjoined  by  the  provisions 
of  the  thirty-second  section.  Is  the  thirty-sixth  section,  then, 
complete  in  itself?  Is  it  self -executing,  and  does  it  contaia 
within  its  own  terms,  aided  or  unaided  by  the  established 
rules  of  the  common  law,  a  complete  rule  of  conduct  broad 
enough  to  embrace  and  definitely  settle,  in  all  its  relations^ 
every  question  that  may  arise  touching  the  individual  and  per- 
sonal liability  which  it  imposes  upon  stockholders? 

That  it  does  not  contain  such  a  rule  in  its  own  terms  is  mani* 
fest.  It  declares  that  each  stockholder  of  a  corporation  or 
joint  stock  association  shall  be  individually  and  personally  lia- 
ble for  his  proportion  of  all  its  debts  and  liabilities,  but  does 
not  determine  what  that  proportion  shall  be,  nor  does  it  pre- 
scribe any  rule  by  which  it  shall  be  ascertained.  Is  this  mani- 
fest omission  supplied  by  any  established  rule  of  common  law  t 
If  so,  it  may  be  intended  that  the  section  was  framed  with 
direct  reference  to  such  rule,  and  that  in  legal  contemplation 
such  rule  was  implioflly  incorporated  in  the  Sr^ction,  with  the 
same  force  and  effect  as  if  expressed  in  terms. 

At  common  law  no  individual  liability  is  imposed  upon  the 
members  of  a  corporation,  and  there  is  therefore  no  depart- 
ment of  the  common  law  to  which  we  can  look  for  such  at 
rule,  except  that  which  relates  to  partnerships  or  associationn 
formed  for  trading  purposes.  Upon  examination  it  will  be 
found  that  that  fountain  fails  to  supply  the  needed  element. 
By  the  law  of  partnership  each  member,  as  to  third  peraoiiay 
is  jointly  and  severally  liable  for  the  full  amoimt  of  the  liabili- 
ties of  the  firm«     As  between  themselves,  each  one's  propor- 
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tion  of  liability  may  or  may  not  be  regulated  by  private 
agreement.  In  the  abrence  of  any  such  agreement  they  are 
bound  to  share  the  burden  equally^  and  the  right  to  contribu- 
tion exists.  It  will  not  do,  therefore,  to  say  that  the  section 
in  question  has  adopted  the  common  law  rule  of  partnership 
liability  and  extended  it  to  stockholders  of  a  corporation, 
because  that  proves  too  much,  and  carries  us  beyond  the 
express  terms  of  the  section.  Whatever  be  the  extent  of  the 
liability,  and  by  whatever  rule  it  is  to  be  ascertained,  it 
is  clear,  from  the  terms  used,  that  it  was  not  the  intention  of 
the  framers  of  the  Constitution  to  impose  upon  the  stock* 
holders  of  a  corporation  a  liability  coextensive  with  that,  of 
co-partners  at  common  law.  The  liability  is  not  joint  and 
several,  but  is  individual  and  personal,  without  any  ri^t  to 
oontribution,  and  is  not  for  the  whole  amount  of  the  debt^  but 
is  for  some  indeterminate  proportion.  So  much  is  clear 
from  the  language  itself,  without  foreign  aid.  From  what  has 
been  said,  it  would  seem  that  the  thirty-sixth  section  does  not 
contain  a  complete  and  obviously  perfect  rule  of  liability,  and 
cannot  therefore  be  held  to  be  self -executing;  and  it  would  fur- 
ther seem  that  the  missing  quantities,  neoessaiy  to  make  it 
such,  cannot  be  drawn  from  the  common  law. 

But  it  may  be  said  that  if  the  rules  of  law  fail  to  cure  the 
defect  or  supply  the  missing  quantities,  we  are  at  liberty  to 
invoke  the  aid  of  some  other  eoienee.  Admitting,  for  the  sake 
ef  argument,  that  the  law  fails  to  supply  rules  sufficient  for 
the  just  interpretation  of  legal  instruments,  and  that  a  resort, 
if  necessary,  may  be  had  elsewhere,  is  there  any  other  branch 
of  learning  whose  rules  are  suiBci^it  to  enable  us  to  deter- 
mine with  certainty  the  precise  signification  intended  to  be 
given  to  the  word  proportion,  as  used  in  the  Constitution  t  In 
this  view  diere  is  no  promise  of  aid  except  it  be  found  in  the 
science  of  mathematics.  Conceding,  Aen,  that  a  mathematical 
proportion  is  intended,  are  all  the  diffioulties  in  the 
path  of  the  self-acting  theory  removed  t  Onee  in  the  field  of 
mathematics,  we  are  confronted  with  a  complete  array  of  pro- 
portions— arithinetieal  and  geometrical,  direct,  inverse,  and 
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reciprocal^  and  perhaps  many  others  which  neither  the  bench 
nor  the  bar  are  bound  to  know.  How  are  we  to  determine 
which  of  these  numerous  proportions  is  intended  i  But  assiun- 
ingy  as  it  may  be  claimed  we  ought  tx>  do^  that  the  simplest 
form  of  proportion  is  intended,  we  may  be  said  to  have  three 
quantities  given  by  which  to  find  a  fourth,  the  given  quanti- 
ties being  the  capital  stock  of  the  corporation,  the  stock  of  the 
individual  stockholder,  and  the  liability  of  the  corporation; 
the  fourth,  or  one  to  be  found,  being  the  liability  of  the  stock- 
holder. Stated  in  mathematical  form  it  would  read  as  follows  : 
As  the  corporate  stock  is  to  the  individual  stock,  so  is  the  cor- 
porate liability  to  the  individual  liability.  Substitute  this  lang- 
uage for  the  word  '^proportion,"  and  is  all  that  was  wanting 
to  make  the  section  self -executing  supplied  t  Have  we  now 
language  broad  enough  to  embrace  and  definitely  settle  every 
question  which  may  arise  touching  the  individual  liability  of  a 
stockholder,  or  is  there  still  an  element  wanting  t  The  rule 
would  be  saQiciently  comprehensive  and  explicit  if  the  given 
quantities  always  remained  the  same.  But  suppose  A.,  being 
a  stockholder,  sells  to  B.,  does  the  existing  liability  follow  the 
stock  and  impose  itself  as  a  burden  upon  the  shoulders  of  B.^ 
or  does  it  follow  the  person  and  cling  to  the  skirts  of  At 
Or  does  it  divide  itself,  and  one  moiety  remain  with  A.  and  the 
other  follow  B.  i  Or  does  it  multiply  itself  by  the  number 
of  individuals  into  whose  hands  it  may  come,  and  attach  an 
aliquot  part  of  the  last  multiple  to  eacht  For  the  solutions 
of  these  various  questions  even  the  science  of  mathematics, 
whose  aid  we  have  invoked  for  the  purpose  of  upholding,  if 
possible,  the  self-acting  theory,  manifestly  furnishes  no  rules. 
In  order  to  render  the  thirty-sixth  section  self -executing, 
that  is  to  say,  operative  without  the  aid  of  legislation,  it  should 
define  what  the  proportion  of  the  stockholder's  liability  shall 
be,  and  provide  whether  it  shall  embrace  all  the  corporate 
debts  and  liabilities,  past,  present,  and  future^  or  be  restricted 
to  such  debts  and  liabilities  as  are  created  or  incurred  during 
the  time  that  he  is  a  stockholder.  If  it  be  said  that  these 
missing  quantities^  if  necessaiy  to  give  imperative  effect,  may 
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be  engrafted  on  the  section  by  oonBtraction,  the  answer  is, 
that  if  such  a  proceeding  is  permitted  at  all  by  the  rules  of 
construction,  it  is  for  the  purpose  of  reconciling  apparent  con- 
flict, and  not  for  the  purpose  of  promoting  it 

From  what  has  been  said,  it  results  that  the  thirty-sixth 
section  of  the  Cionstitution,  even  when  aided  by  the  rules  of 
law  and  mathematics,  does  not  make  a  complete  rule  broad 
enough  in  its  terms  to  embrace  and  definitely  settle  all  the 
conditions  upon  which  the  liability  of  the  stockholder  must 
rest ;  and,  as  a  corollary,  it  farther  results  that  le^slation  is 
necessary  to  give  it  a  reasonable  and  practical  operation. 
And  such  seems  to  have  been  the  conclusion  to  which  the 
L^slature  has  arrived. 

The  thirty-second  section  of  the  Act  concerning  corpora- 
tions, passed  in  1850,  (Wood's  Digest,  115,)  provides  that 
"each  stockholder  of  any  corporation  shall  be  individually 
and  personally  liable  for  a  portion  of  all  its  debts  and  liabili- 
ties proportioned  to  the  amount  of  stock  owned  by  him." 
Here  the  word  "proportion,''  as  used  in  the  Constitution,  is 
to  a  certain  extent  defined,  and  declared  to  be  a  mathematical 
proportion.  But  this  enactment  was  insufficient  to  give  a 
reasonable  and  practical'  operation  to  the  thirty-sixth  section, 
as  we  have  already  seen.  This  truth  seems  to  have  been  dis- 
covered by  the  L^slature,  for  in  1858  they  passed  another 
A)ct  concerning  incorporations,  in  which  we  find  the  following 
section: 

"  Sec.  16.  Each  stockholder  shall  be  individually  and  per- 
sonally liable  for  his  proportion  of  all  the  debts  and  liabilities 
of  the  company  contracted  or  incurred  during  the  time  thai  he 
was  a  stockholder.  For  the  recovery  of  which  joint  or  several 
actions  may  be  instituted  and  prosecuted.'' 

It  is  true  that  the  Legislature,  in  supplying  what  was 
needed  and  omitted  from  the  Act  of  1850,  left  out  the  provi- 
sion of  that  Act  which  defines  the  word  '* proportion;"  yet, 
although  neitlier  by  itself  affords  a  perfect  rule,  the  two  com- 
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bined  oontiain  what  is  omitted  in  the  thirty-sixth  section  of 
the  Constitution  and  is  needed  to  give  it  a  practical  operation. 

If  we  read  the  thirty  sixth  section  in  the  manner  suggested 
it  is  made  to  harmonize  with  the  thirty  second,  and  each  is 
made  to  serve  a  useful  purpose^  and  neither  is  allowed  to  sac- 
rifice the  other. 

Such  seems  to  us  to  be  the  reasonable  and  proper  construc- 
tion to  be  given  to  the  thirty-sixth  and  thirtynseoond  sections 
of  the  Constitution.  By  such  reading  harmony  is  preserved 
and  some  force  and  effect  is  given  to  each.  Any  other  reading 
must  manifestly  sacrifice  one  section  to  the  ambition  of  the 
other,  and  practically  strike  it  from  the  Constitution. 

Under  this  construction,  the  Legislature  has  the  power  to 
say,  not  that  the  stockholder  shall  not  be  liable  for  any  of  the 
debts  of  the  corporation,  but  that  he  shall  be  liable  for  his 
portion,  and  to  say  what  that  portion  shall  be.  Thus  the 
Constitution  is  made  to  say  to  the  legislative  department  of 
the  Government,  the  stockholder  shall  be  individually  and 
personally  liable  for  his  proportion  of  the  debts  and  liabilities 
of  the  corporation,  but  to  your  wisdom  and  sound  discretiou 
is  intrusted  the  power  to  adjust  the  mode  and  measure  of  the 
liability.  It  is  the  duty  of  the  Legislature  to  carry  out  this 
provision  according  to  its  spirit,  and  to  fix  the  liability  of  the 
stockholder  at  a  figure  adequate  to  guard  effectually  against 
the  evils  for  which  tJie  Constitution  seeks,  through  the  co- 
operation of  the  Legislature,  to  provide  a  remedy. 

But  the  exercise  of  this  power  is  subject  to  the  rule  that 
^  all  laws  of  a  general  nature  shall  have  a  uniform  operation," 
as  provided  in  section  eleven  of  Article  I  of  the  Constitution, 
and  the  same  rule  of  liabili^  must  be  imposed  upon  all  stock* 
holders  of  corporations  and  joint  gtodc  associations.  The  Con- 
stitution knows  no  distinction  between  persons,  and  the  Legis< 
lature  cannot  discriminate,  or  grant  an  indulgence  to  one 
which  is  not  accorded  to  another*  Every  general  law  must 
have  a  uniform  operation;  that  is  to  say,  it  must  operate 
equally  on  all  persona  and  upon  all  things  upon  which  it  acta 
atalL 
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Where,  under  the  Constitution,  a  law  must  impose  somflr 
indeterminate  liability  upon  a  dass  of  persons,  as,  foi:  example^ 
stockholders  of  a  corporation,  it  must  impose  the  liability,  at 
whatever  rate  it  may  be  fixed,  upon  all  alike,  and  cannot  exempt 
one  any  more  than  it  can  exempt  all ;  nor  can  it  attach  a  lower 
rate  of  liability  to  one  than  it  does  to  another ;  nor  can  it  attach' 
a  greater  or  less  liability  to  the  stockholders  of  one  corpora- 
tion than  it  does  to  the  stockholders  of  another. 

If  it  be  said,  that  by  reason  of  the  construction  which  we 
have  given  the  thirty-second  and  thirty-sixth  sections  of  the 
Constitution,  the  Legislature  are  enabled  to  defeat  the  pur- 
pose of  the  Constitution  by  non-action,  the  answer  is,  that  by 
the  same  non-action  they  would  defeat  the  creation  of  cor- 
porations as  contemplated  and  authorized  by  the  C<mstitution/ 
The  individual  liability  of  the  stockholder  is  a  constituent  ele- 
ment in  the  artificial  life  of  a  corporation,  made  so  by  the 
author  of  its  creation,  and  that  life  can  no  more  exist  under 
the  Constitiition  without  the  element,  than  a  nati;Lral  person 
can  exist  when  deprived  of  an  elem^it  made  indispensable  to 
his  existence  by  the  laws  of  nature.  H«ace,  an  Act  of  the 
L^slature  autliorizing  the  formation  of  corporations  without 
attaching  to  the  corporators  an  individual  liability,  would  be 
as  obnoxious  to  the  Constitution  as  would  be  the  creation  of  a 
corporation  by  special  Act;  and  the  Courts  would  be  bound 
to  hold  that  persons  organized  under  such  an  Act  had  acquired 
none  of  the  rights  of  a  corporation.  And  it  may  be  further 
answered,  that  the  ^adoption  of  a  Constitution  is  but  the  initia- 
tory step  toward  the  organization  of  a  Government,  and  its 
whole  purpose  may  be  defeated  by  a  failure  on  the  part  of  the 
people  to  organize  the  various  departments  of  Government 
pursuant  to  its  provisions,  or  by  failnre  of  either  of  the  depart* 
merits,  when  organized,  to  perform  its  allotted  functions  pur- 
suant to  the  behests  of  the  Constitution.  For  such  conse* 
quences  there  is  no  remedy  except  in  the  good  sense  of  man- 
kind. The  argument  proves  too  much,  and  carries  with  it  the 
germ  of  its  own  refutation. 

11.  It  is  apparent  that  the  construction  which  we  have  given 
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to  the  thirty-seoond  and  thirty-sixth  sections  of  Article  IV  of 
the  Constitution  does  not  materially  aid  us  in  the  solution  of 
the  difficulties  involved  in  the  present  case.  If  the  Act  in 
question^  upon  a  fair  and  reasonable  construction  of  the  terms 
of  the  seventeenth  section,  does  exempt  the  city  and  ooun^ 
of  San  Francisco  from  all  liability  for  the  debts  and  liabilities 
of  the  corporations  therein  named^  as  is  claimed  by  counsel  for 
appellant,  it  is  in  direct  conflict  with  the  Constitution  as  we 
^have  interpreted  it  It  is  not  only  in  conflict  with  the  thirty- 
second  and  thirty-sixth  sections  of  Article  IV,  but,  as  we  have 
already  intimated,  with  section  eleven  of  Article  L  And  if 
this  be  so,*  we  are  bound  to  declare  the  whole  Act  unconstita- 
tional,  unless,  as  is  claimed  by  respondents,  the  seventeenth 
section  is  an  independent  provision,  not  entering  into  the  gen- 
eral object  and  purpose  of  the  Act,  and  may,  therefore,  be 
stricken  out  without  prejudice  to  the  general  design  and  intent 
of  the  Legislature. 

Hence,  two  questions  are  presented:  First — If  unconstitu- 
tional, is  the  seventeenth  section  so  intimately  connected  and 
interwoven  with  the  other  provisions  of  the  Act  that  we  can- 
not intend  that  the  Legislature  would  have  passed  the  Act 
with  the  seventeenth  section  left  outt  Second — Is  the  seven*, 
teenth  section,  upon  a  fair  and  reasonable  construction  of  its 
terms,  made  in  conformity  with  the  established  rules  of  inter- 
pretation, in  clear  and  manifest  conflict  with  any  provision  of 
the  Constitution  t 

1.  In  Bobmson  v.  BidweU,  22  Cal.  379,  a  statute  similar  to 
the  present  came  before  the  late  Supreme  Court  for  oonstrao- 
tion.  The  section  of  that  statute  which  was  claimed  to  be 
obnoxious  to  constitutional  objection,  if  unconstitutional,  was 
more  clearly  so  than  the  one  now  under  consideration,  bnt  bore 
the  same  relations  to  the  other  provisions  of  the  Act  The 
Court,  however,  held  that  it  was  an  independent  provision, 
and  noty  in  its  nature  and  connections,  essential  to  the  law, 
and,  therefore,  admitting  it  to  be  vicious,  it  might  be  treated 
as  a  nullity,  leaving  the  leat  of  the  statute  to  stand  as  valid. 
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The  correctness  of  that  conclusion  has  been  directly  assailed 
by  counsel  for  appellant. 

Necessarily,  no  precise  rules  can  be  found  by  which  a  Court 
can  determine  questions  of  this  character.  Whenever  a  ques- 
tion of  this  kind  arises,  its  solution  must  be  -worked  out  by  a 
patient  comparison  of  the  suspected  provision  with  all  others 
contained  in  the  Act,,  keeping  in  constant  view  the  main  design 
and  scope  of  the  law,  unaided,  from  the  very  nature  of  the 
case,  by  any  rules  of  construction  except  such  as  are  of  the 
most  vague  and  general  import.  Hence,  it  is  no  impeachment 
of  each  other's  legal  acumen  if  different  Judges  arrive  at 
opposite  conclusions  upon  such  a  question,  in  a  case  of  nice 
discrimination. 

In  Lathrop  v.  MiUs  et  ol.,  19  Cal.  529,  Mr.  Justice  Baldwin 
said:  "It  is  true  that  the  Constitution  merely  interdicts  Actd 
which  oppose  its  provisions,  and  that  if  in  any  Act  there  be 
found  a  provision  which  is  constitutional,  that  provision  may 
be  carried  out,  provided  the  excepted  provision  is  entirety 
disconnected  from  the  vicious  portions  of  the  Act;  and  the 
Legislature  is  presumed  to  intend  that,  notwithstanding  the 
invalidity  of  the  other  parts  of  the  Act,  still,  this  particular 
section  shall  stand.  The  saving  of  the  particular  provision  j 
even  when  not  upon  its  face  unconstitutional,  in  such  instances 
is  a  matter  of  legislative  intent.  In  order  to  sustain  the  ex- 
cepted clause,  we  must  intend  that  the  Legislature,  knowing 
that  the  other  provisions  of  the  statute  would  fall,  still  willed 
that  this  particular  section  should  stand  as  the  law  of  thef 
land.*' 

In  Warren  et  al,  v.  Mayor  of  CTiarlestown,  2  Gray,  98,  the" 
learned  Chief  Justice  Shaw  said:  **It  is  no  doubt  true,  as 
has  been  argued  by  the  learned  counsel  for  the  prosecutors  of 
this  writ,  that  the  same  Act  of  legislation  may  be  unconsti- 
tntional  in  some  of  its  provisions,  and  yet  constitutional  in' 
others.  ♦  *  *  Such  Act  has  all  the  forms  of  law,  and  has 
been  passed  and  sanctioned  by  the  duly  constituted  legisla- 
tive department  of  the  Qovemment,  and,  if  any  part  is  imcon- 
stitntional,  it  is  because  it  is  not  within  the  scope  of  legiti* 
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mate  legidative  authority  to  pass  it.  Yet^  other  parts  of  the 
same  Act  may  not  be  obnoxious  to  the  same  objection,  and, 
therefore,  have  the  full  force  of  law,  in  the  same  manner  as 
if  these  several  enactments  had  beem  made  by  different  stat- 
utes. But  this  must  be  taken  with  this  limitation,  that  the 
parts  so  held  respectively  constitutional  and  unconstitutional, 
must  be  wholly  independent  of  each  other.  But,  if  they  are 
fio  mutually  connected  with  and  dependent  on  each  other,  as 
cosaditions,  considerations,  or  compensations  for  each  other,  aa 
to  warrant  a  belief  that  the  Legislature  intended  them  as  a 
whole,  and  that,  if  all  could  not  be  carried  into  effect,  the 
Legislature  would  not  pass  the  residue  independently,  and 
some  parts  are  unconstitutional,  all  the  provisions  which  are 
thus  dependent,  conditional,  or  eonuected,  must  fall  with 
them.''  , 

By  the  light  of  these  general  rules  the  Act  in  quefiticu 
must  be  e:itamined,  and  the  dependenee  or  independence  of 
the  seventeenth  section  determined.  Viewing  the  Act  as  a 
vhole,  we  find  it  is  a  grant  of  power  to  the  City  and  Count; 
of  San  Francisco,  a  municipal  corporation,  and  may  be  re- 
garded as  a  last  chapter  in  its  charter,  conferring  powers  not 
before  possessed,  and  which  cannot  be  conferred  except  hj 
grant  from  the  sovereign  power,  of  wMch  the  City  and  County 
of  San  Francisco  is  itself  a  creature.  The  Act  is  divided  into 
eighteen  sections. 

The  first  provides  for  the  submission  of  two  propositions 
to  the  qualified  voters  of  the  city  and  county,  for  the  Board 
of  Supervisors  to  take  and  subscribe  certain  amounts  to  the 
capital  stock  of  the  two  railroad  companies  therein  named. 

The  second  provides  for  the  publication  of  a  notice  stating 
the  character  of  the  propositions  to  be  submitted;  prescribes 
the  manner  of  voting,  And  how  the  votes  shall  be  canvassed: 
requires  the  Board  to  meet  to  count  the  votes  and  declare  the 
result;  and,  if  the  result  be  in  favor  of  the  propositions  thus 
submitted,  to  meet  as  a  Board  for  the  purpose  of  "perfecting 
{lie  mbscriptions  of  stock  as  hereinafter  provided." 

The  third  directs  the  Board  to  take  and  subscribe  the  stock 
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thus  authorized  to  be  Bnbseribed,  in  the  name  of  the  citj  and 
county^  and  ^^to  pledge  the  faith  and  credit  of  the  eity  and 
county  for  the  payment  of  the  same,  in  the  manner  hereinafter 
provided/' 

The  fourth  prescribes  by  whom  the  subscriptions  shall  be 
made,  and  that  they  shall  be  made  upon  the  condition  that 
they  shall  be  paid  in  the  bonds  of  the  city  and  county,  and 
not  otherwise,  and  that  the  same  shall  be  received  at  par, 
dollar  for  dollar. 

Sections  five  and  six  provide  for  the  issuing  and  paying  over 
the  bonds. 

The  seventh  provides  that  the  bonds,  and  an  equal  amount 
of  other  funds,  shall  be  expended  by  the  respective  com- 
panies, from  time  to  time  as  the  bonds  are  issued,  in  the 
actual  construction  of  their  roads;  and  in  the  event  of  their 
failure  to  do  so,  authorizes  the  Board  to  withhold  subsequent 
payments,  and  in  its  discretion  to  declare  the  subscriptions 
void;  aAd  in  such  event  to  sue  and  recover  back  payments 
already  made. 

The  eighth,  ninth,  tenth,  eleventh,  twelfth,  and  thirteenth, 
provide  the  ways  and  means,  and  the  mode  and  manner  of 
raising  and  disbursing  the  same. 

The  fourteenth  provides  the  liability  and  compensation  of 
the  officers  appointed  to  supervise  the  matter. 

The  fifteenth  and  sixteenth  provide  the  powers  of  the 
Board  as  stockholders,  and  other  matters  not  material  to  men- 
tion. 

.  The  seventeenth,  and  suspected  section,  prescribes  the  man- 
ner and  additional  conditions  upon  which  the  subscriptions 
are  to  be  made,  and  imposes  upon  the  oompanies  the  penalties 
for  a  violation  of  those  conditions. 

The  eighteenth  and  last  declares  the  Act  to  be  a  public 
Act 

We  have  thus  given  a  brief  synopsis  of  the  various  pro* 
visions  of  the  Act,  in  order  that  ^e  leading  features  or  ideas 
of  the  law  may  be  brought  into  dose  proximity. 

The  City  and  County  of  San  Francisco,  being  a  municipal 
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dorporation,  had  no  power  to  sabecribe  to  tlie  stock  of  a  rail- 
road or  other  private  corporation.  It  had,  therefore,  to  resort 
to  the  Legislature  to  get  that  power;  and  it  was  granted  upon 
such  terms  and  conditions,  and  under  such  restrictions,  as 
were  suggested  by  the  wisdom  of  that  body.  The  Legislature 
had  the  power  to  give  or  refuse,  to  grant  absolutely  or  con- 
ditionally. The  petition  of  the  city  and  county  was,  to  be 
allowed  to  subscribe  to  the  capital  stock  of  the  railroad  cor- 
porations named  in  the  Act.  The  Legislature  responded: 
You  may  do  so  upon  certain  terms  and  omditions,  which 
must  be  strictly  observed.  Such,  by  legal  intendment,  is  al- 
ways the  language  of  legislative  grants  of  corporate  power,  and 
the  exercise  of  such  power  must  be  enjoyed  in  the  mode  and 
manner  and  upon  the  conditions  prescribed  in  the  grant 

In  the  case  of  Zottnum  v.  Ths  City  and  County  of  San  Fran- 
cisco, 20  Cal.  102,  Mr.  Chief  Justice  Field  said:  "  The  rule  is 
general,  and  applies  to  the  corporate  authorities  of  all  munic- 
ipal bodies;  where  the  mode  in  which  their  power  on  any 
given  subject  can  be  exercised  is  prescribed  by  their  charter, 
the  mode  must  be  followed;  the  mode  in  such  cases  consti- 
tutes the  measure  of  the  power  *  *  *  Aside  from  the  mode 
designated,  there  is  a  want  of  all  power  on  the  subject  This 
is  too  obvious  to  require  argument,  and  so  are  all  the  adjudi- 
cations. Thus,  in  Head  v.  The  Providence  Insurance  Co., 
2  Oranch,  156,  Mr.  Chief  Justice  Marshall,  in  speaking  of 
bodies  which  have  only  a  legal  existence,  says:  *  The  Act  of  in- 
corporation is  to  them  an  enabling  Act ;  it  gives  to  them  all  the 
power  they  possess;  it  enables  them  to  contract^  and  when  it 
prescribes  to  them  a  mode  of  contracting,  they  must  observe 
the  mode,  or  the  instrument  no  more  creates^  a  contract  than  if 
the  body  had  never  been  incorporaied."* 

In  The  Farmers^  Loan  and  Trust  Co.  v.  CarroU,  5  Barb. 
618,  the  Supreme  Court  of  New  York  said:  "Where  a  cor- 
poration relies  upon  a  grant  of  power  from  the  Legislature  for 
authority  to  do  an  act,  it  is  as  mudi  restricted  to  the  mode 
prescribed  by  the  statutes  for  its  exercise  as  to  the  thing  al« 
lowed  to  be  done." 
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If  the  law  goveming  the  ezerciae  of  corporate  powers  be 
correctly  stated  in  the  foregoing  cases — of  which  there  can  be 
no  qnestion;  if  the  mode  of  its  exercise  is  the  measure  of  the 
power,  as  stated  by  Mr,  Chief  Justice  Field ;  or  if,  in  cases  of 
contract,  as  stated  by  Mr.  Chief  Justice  MarshaU,  the  mode 
prescribed  must  be  strictly  observed,  or  the  contract,  is  a  nul- 
lity; or  if,  as  stated  by  the  Supreme  Court  of  New  York,  the 
corporation  is  as  much  restricted  to  the  mode  prescribed  as  it 
is  to  the  thing  to  be  done^  it  follows  that  the  mode  enters  into 
the  essence,  so  to  speak,  and  becomes  a  constituent  element  of 
the  power  itself,  resulting  in  a  single  entity.  Applying  these 
principles  to  the  case  in  hand,  we  find  that  the  City  and 
County  of  San  Francisco  is  empowered  to  tender  to  the  rail- 
road corporations,  and,  if  agreed  to  by  them,  to  enter  into  a 
contract  already  drafted  and  engrossed  by  the  L^slature, 
without  any  power  on  the  part  of  either  of  the  contracting 
parties  to  diange  or  modify  it  in  any  particular.  The  contract 
contains  the  power  and  the  mode;  both  are  of  *the  substance, 
and  neither  can  be  departed  from  without  nullification.  Can 
it  be  said,  in  view  of  the  law  of  corporate  power  and  the  pro- 
visions of  this  Act,  that  the  Board  of  Supervisors  can  subscribe 
the  specified  amount  of  stock  in  the  name  of  the  city  and 
county,  and  pledge  its  credit  in  payment  thereof,  without  first 
submitting  the  proposition  to  a  vote  of  tJie  people?  Can  it 
be  said  that  the  Board  may  make  the  subscription  without 
stipulating  that  the  same  shall  be  paid  in  the  bonds  of  the 
city  and  county  at  par,  dollar  for  dollar!  Or  without  stipu- 
lating that  the  bonds  and  an  equal  amount  of  other  funds  shall 
be  used  in  the  actual  construction  of  the  roads,  imder  penalty 
of  forfeiture  and  recovery?  Or  without  stipulating  for  the 
exemptions  from  individual  liability,  as  provided  in  the  seven- 
teenth section)  The  same  reasoning  which  would  declare 
the  latter  provision  independent  and  not  essential  to  the  com- 
plete execution  of  the  legislative  intent,  would  erect  each  of 
the  preceding  provisions  into  independent  propositions,  wholly 
useless  to  what  Bdbinson  v.  Bidwell  calls  the  leading  design  of 
the  law;  and  thus,  by  the  hand  of  judicial  construction,  one 
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by  one,  every  provision  of  the  statute,  wisely  intended  by  the 
Legislature  for  the  security  and  protection  of  the  city  and 
county,  may  be  plucked  from  the  body  of  flie  Act.  Such  a 
sweeping  slaughter  of  paragraphs  and  sections  strips  th^ 
Legislature  of  all  its  conservative  power.  Under  such  a  doc- 
trine the  Legislature  may  dispense  power,  but  it  cannot  direct 
,or  control  its  exercise.  Thus,  a  corporation,  once  vested  with 
power,  becomes  sovereign  as  to  its  exercise,  and  may  set  at 
deiiancG  the  behests  of  the  Legislature. 

Such,  we  think,  are  some  of  the  legitimate  fruits  of  the 
construction  contended  for  by  respondents.  But,  independent 
of  the  foregoing  considerations,  the  Act  in  question  bears  upon 
its  face  evidence  sufficient  to  establish  the  dependent  con- 
dition of  its  various  provisions,  and  prove  beyond  ques- 
tion that  they  are  but  parts  of  a  single  and  complete  design. 
In  Robinson  v.  BidweU  the  scope  and  object  of  a  similar  stat- 
ute was  declared  to  be  "to  authorize  the  City  and  County  of 
Sacramento  to  subscribe  for  stock  of  the  railroad  company, 
and  to  provide  for  the  payment  of  the  same."  (22  Cal.  387.) 
This  statement  of  the  main  design  of  the  Act  is  too  broad  for 
logical  purposes,  and  it  is,  by  reason  of  its  generality,  decep- 
tive. It  implies  a  grant  of  unlimited  power  to  subscribe; 
whereas,  it  is  a  grant  of  restricted  power.  It  is  not  a  grant 
of  power  to  subscribe  and  provide  the  means  of  payment, 
but  to  subscribe  in  a  particular  mode  and  upon  express  con- 
ditions, and  to  provide  means  in  a  way  expressly  pointed  out. 
The  leading  design  of  the  Act  is  not  to  grant  a  power  of 
absolute,  but  conditional  subscription.  Thus  viewed,  each  con* 
dition  is  not  a  mere  incident,  or  something  aside  from  the 
purpose,  but  enters  into  the  main  design,  and  becomes  indis- 
pensable to  ite  achievement.  Thus,  the  mode  of  subscription, 
in  the  language  of  Mr.  Chief  Justice  Field,  in  Zottman  v. 
The  City  and  County  of  San  Francisco,  is  made  the  measure 
of  the  power  to  subscribe,  and  the  mode  of  payment  is  made 
the  measure  of  the  power  to  pay. 

It  is  also  worthy  of  remark  that  the  expressions  *'  as  here- 
inhpfore  provided,"  "as  herein  provided,"  and  "a»  herein- 
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after,  provided/'  are  of  frequent  occurrence  throughput  the 
body  of  the  Act  Such  expressions  are  connecting  links  which 
bind  ^  statute  together,  and  esjtablish  in  a  mei^nre  the  depen- 
dent relation  of  its  several  parts.  By  some  of  these  expres* 
sions  the ;  seventeenth  section  only,  as  appears  from  the 
general  context,  is  referred  to. 

In  view  of  the  foregoing  considerationi^  with  all  du/d  defer- 
ence to  the  acknowledged  learning  and  ability  of  oi;^  imme- 
diate predecessors,  we  are  forced  to  the  conclusion  that  the 
seventeenth  seption  is  not  an  independent  provision,  and  that 
it  cannot  be  left  out  without  doing  violence  tp^jthe  legislative 
intent;  nor  cm  we,  under  the.  rules  of  legal  construction, 
intend  that  the  Legislature  would  have  passed  the  Ax^t,  had 
they  known  that  the  seventeenth  section  could  have  no  legal 
effect  We  are,  therefore,  of  the  opinion  that  the  seventeenth 
section,  if  it  must  fall  by  reason  of  its  alleged  repugnancy  to 
the  Constitution,  is  so  interblended  with  the  main  designs  of 
the  Act  as  to  vitiate  the  whole. 

2.  We  have  now  to  determine  wbat  is  the  proper  and  legal 
construction  o|  the  seventeenth  section  of  the  Act.  If  that 
section  is  to  be  re9.d  as  exempting  the  City  and  County  of 
Son  Francisco  from  all  liability  to  third  persons  for  the  debts 
and  liabilities  of  the  corporations  named  in  the  Apt,  we  must^ 
in  accordance  with  the  views  already  expressed,  hold  that  it 
is  unconstitutional  and  that  the  whole  Act  must  fall  with  it 

To  construe  a  statute,  is  to  search  after  the  legislative 
intent  as  expressed  in  the  language  of  the  s^tatute.  ^- The 
end  of  construction  is  to  find  what  wqs  the  int^t  and  mean* 
ing^  and  to  clear  up  that  meaning,  when  obscure;  to  aacer* 
tain  the  sense  of  ambiguous  words;  to  determine  the  design 
when  imperfectly  expressed."  (Smith's  Commentaries,  692.) 
The  search,  if  need  be,  must  not  be  confined  to  the  doubtful 
passages  or  word^,  but  may  be  extended  to  every  prpvision  of 
the  Act  In  interpreting  the  letter  of  the  statute,  punctua- 
tion may  be  entirely  disregarded,  and  the  rules  of  grammar 
need  not  be  strictly  followed.  MaJa  gr^mmaiica  nqn  vitiat 
chartum.    But  tb^  f^rch  need  r^  ^  confined  to  the^  }ettef 
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of  the  statute.  The  law  looks  to  the  substance  and  not  the 
form.  QtUB  hceret  in  litem  hceret  in  cortice.  The  whole  scope 
and  design  of  the  statute  is  to  be  studied,  and  its  language 
is  to  be  so  construed  as  to  aid  that  design,  and  not  to  defeat 
it  Particular  sentences  are  not  always  so  framed  as  to  ex- 
press clearly  the  legislative  intent;  yet,  if  that  intent  can  be 
gathered  from  the  immediate  context,  or  from  the  general 
scope  and  purpose  of  the  Act^  such  sentence  is  to  be  so  con- 
strued, if  possible,  as  to  harmonize  with  it  If  a  particular 
construction  has  the  effect  to  declare  the  Act  or  any  part  of 
it  unconstitutional,  such  construction  must  be  avoided,  when 
it  can  be  fairly  done,  for  the  legal  presumption  is  that  tiie 
Legislature  could  not  have  so  int^ided.  This,  however,  is  to 
be  taken  with  the  qualification  that  where  the  language  used 
is  unambiguous,  and  the  meaning  clear  and  obvious,  an  uncon- 
stitutional consequence  cannot  be  avoided  by  forcing  upon  it 
a  meaning,  however  plausible  it  may  be,  which  is,  upon  a  fair 
test,  repugnant  to  its  terms.  But  if  the  language  upon  its 
face  is  ambiguous  and  susceptible  of  different  constructions, 
it  may  be  forced,  so  to  speak,  to  the  extent  of  adopting  the 
less  obvious  construction,  in  order  to  uphold  the  law.  All 
doubts  are  to  be  resolved  in  favor  of  and  not  against  the  valid- 
ity of  the  statute. 

Upon  a  careful  examination  of  the  language  of  the  statute, 
we  are  satisfied  that  it  was  not  the  intent  of  the  Legislature 
to  exempt  the  City  and  County  of  San  Francisco  from  liabil- 
ity for  the  debts  and  liabilities  of  the  railroad  companies; 
but  that,  with  a  full  and  perfect  knowledge  of  its  inability 
to  do  so,  it  has  sought,  so  far  as  possible  under  the  provisions 
of  the  Constitution,  to  guard  the  city  and  county  against  ihe 
consequences  of  that  liability.  This  the  Legislature  proposes 
to  do  by  acting  directly  upon  the  railroad  companies,  and 
interposing  them,  so  far  as  the  circumstances  of  the  case 
will  permit,  between  the  cily  and  county  and  the  creditors 
and  claimants  of  the  corporations.  And  that,  so  far  as  the 
measures  adopted  to  that  end  could  effect  it  the  L^islatnre 
has  intended  to  go,  and  no  further.    There  is  but  a  single 
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eaq>re88ion  in  the  whole  Act  which,  even  apparently,  nuiB 
counter  to  this  theory,  while  it  is  upheld  by  all  the  other  Ian* 
gnage  of  the  statute,  together  with  its  general  scope  and  design. 
To  what  extent  the  measures  adapted  may  prove  effectual  is 
a  matter  of  no  consequence  here.  If  none  of  them  are  obnoxious 
to  constitational  objection,  that  is  sufiScient  for  the  purposes  of 
the  present  case.  Should  they  prove  wholly  inconsequential,, 
such  a  result  could  have  no  efi^t  upon  the  validity  or  inval*- 
idity  of  Ae  Act  Nor  is  it  of  any  oonaequenoe  whether  the 
voters  of  the  city  and  counly  would  have  sanctioned  the  law  had 
they  understood  it  as  we  are  now  interpreting  it.  Upon  this 
point,  Mr.  Justice  ITorton,  in  Bobinson  v.  Bidwellj  well  said: 
'*  Whether  they  would  or  not,  is,  howeyer,  purely  a  matter  of 
conjecture ;  and,  besides,  it  is  immaterial,  because  their  vote  waa 
not  the  act  of  legislation.  It  is  precisely  because  this  vote  is 
not  itself  the  enactment  of  the  law  which  relieves  the  Act  from 
the  objection  that  the  Legislature  cannot  delegate  its  powers 
directly  to  the  voters.  The  result  of  this  vote  is  only  the  con- 
tingency upon  which  the  Legislature  have  expressed  their  will 
that  the  law  shall  take  effect  The  event  has  occurred,  and  the 
law,  so  far  as  it  was  dependent  upon  this  event,  takes  effect,  be- 
cause the  Legislature  has  enacted  that  it  should  take  effect  on 
the  happening  of  that  event  The  result  of  the  vote  is  a  fact  the 
effect  of  which  cannot  be  varied  by  any  speculations  as  to  what 
it  might  have  been.*' 

The  language  which,  as  is  claimed,  exempts  the  city  and 
county  from  liability  is  as  follows:  **The  subscriptions  of 
stock  authorized  by  virtue  of  the  provisions  of  this  Act  shall 
be  made  by  said  Board  of  Supervisors  on  the  books  of  each 
of  said  companies  upon  the  express  condition  that  the  said  city 
and  county  shall  not  be  liable  for  any  of  the  debts  or  liabilities 
of  either  of  said  companies  beyond  the  amount  so  subscribed 
and  this  provision  as  to  the  liability  of  said  city  and  county 
shall  be  a  part  of  and  so  expressly  stipulated  in  all  contracts 
made  by  said  companies  for  the  construction  and  equipment  of 
said  roads.*'  i 
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Statutes  are  to  be  read  without  breaks  or  stops,  and  we  bave 
therefore  omitted  the  punctuation.  The  foregoing  ia  but  one 
clause,  and  has  but  one  subject,  viz:  exemption  from  personal 
liability.  In  order  to  get  its  full  meaning,  we  read  all  that  is 
aaid  upon  that  subject,  aided  by  the  legal  presumption  that  no 
word  is  idle  or  useless,  and  that  each  has  its  office  to  perform 
in  giving  expression  to  the  legislative  intuit;  and  aided,  also, 
by  the  presumption  that  the  Legislature  doos  not  intend  to  do 
an  unconstitutional  act;  and  not  forgetting  that  the  less  obvious 
construction,  in  cases  of  doubt,  may  be  adopted  in  order  to 
uphold  the  law. 

It  is  conducive  to  correct  results  for  Judgosi,  when  called 
upon  to  construe  a  statute,  to  place  themselves  so  far  as  pos- 
sible in  the  position  of  the  legislature,  and  assuming  each 
adversary  theory  in  turn,  attempt  to  give  it  expression  as  near 
as  may  be  in  tiie  language  of  the  Legislature,  not  forgetting 
the  established  rules  of  construction  already  suggested.  As- 
suming, then,  that  the  L^slature  has  the  power  to  exempt 
the  Oity  and  County  of  San  Francisco  from  all  liability  of 
every  character  and  kind,  past,  present^  and  future,  and 
desires  and  intends  to  exercise  that  power,  we  find  that  full, 
dear,  and  complete  expression  of  sudi  intent  ia  ocmtained  in 
the  following  words:  "  ♦  *  ♦  the  said  city  and  county  shall 
not  be  liable  for  any  o£  the  debts  or  liabilities  of  either  of 
said  companies  beyond  the  amount  so  subscribed"  .  If  such 
was  the  intent,  it  is  obvious  that  language  m<»8  natural  and 
apt  could  not  be  found.  But,  assuming  such  to  be  the  intent, 
it  is  equally  obvious  that  one  of  the  most  persistent  rules  of 
construction  is  grossly  violated,  for  more  than  half  the  lan- 
guage used  to  express  that  intent  ia  made  entirely  useless. 
The  language  used  assumes  the  power,  and  declares  the  intent 
in  broad  and  general  terms,  yet  so  dear  and  explicit  that  no 
doubt  can  attach  itself  to  the  meaning,  and  construction  has 
no  duty  to  perform.  But  these  words  do  not  stand  alone; 
Uiey  are  accompanied  by  ethers,  to  which  mjesning  must  also 
be  allowed :  "  ♦  ♦  ♦  and  this  provision  as  to  the  liability  of  said 
dty  and  county  shall  be  a  part  of  and  so  expressly  stipulated 
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in  all  cimtricta  made  by  fl&i4  cbmpaniea  for  the  canstni(5ti<Hi 
and  equipment  of  said  roada.''  These  two  clauses  contain  all 
that  the  Legblature  has  said  npon  the  subject  Considered 
sepaiutely,  it  is  Manifest  that  each  clause  has  a. theory  which 
is  consistent  with  itself,  but  each  theory  is  inconsistent  with 
the  other.  The  first  clause  proceeds  upon  the  theory  that  the 
Legislature  has  the  power  to  exempt  the  city  and  county  from 
liability;  the  second  proceeds  upon  the  theory  that  the  Legis- 
lature has  not  the  power,  btit  that  each  of  the  companies  has, 
and  that  it  lies  in  contract  This  theory,  of  course,  involves 
the  doctrine  of  waiv^,  but  of  that,  we  shall  speak  hereafter. 
If  the  first  theory  is  to  prevail,  the  Act  is  thereby  made  uncon- 
stitutional,  whi<^,  as  we  have  already  seen,  is  to  be  avoided, 
if  possible.  If,  how^evelr,  its  general  words  may  be  restricted 
so  i»  to  harmonize  ^th  the  latter  theory^  the  Act  may  be 
upheld,  if  the  docJtrine  of  waiv^,  upon  which  it  is  founded, 
is  not  it&elf  repugnant  to  the  ConstitutioQ.  We  think  that 
even  imd«r  tihe  strictest  rules  of  construction  these  seeminglj 
independent  clauses  are  to  be  rc^rded  as  one,  and  as  expressing 
but  one  intent  The  more  general  words  are  qualified  and  lim- 
ited by  those  which  follow,  and  give  a  narrower  scope  to  the 
legislative  intent  The  words  "not  any,"  used  in  tbe  former 
part  of  the  clause,  are  equivalent  to  the  word  "alV  and  the 
dause  may  be  read  in  the  following  manner:  "The  city  and 
county  shall  be  exempt  from  liability  on  all  contracts  made  and 
liabilities  incurred  by  said  companies  beyond  the  amount  so 
subscribed,  and  this  provision  shall  be  a. part  of  and  expressly 
stipulated  in  all  contracts  for  the  construction  and  equipment 
of  said  toads."  Thus  read,  the  meaning  of  the  words  "not 
any  "  or  "  all,'^  are  qualified  by  what  follows,  and  their  mean- 
ing confined  to  the  character  or  dass  of  liabilities  specifioally 
named;  In .  this  maiineir  a  meaning  is  given  to  the  whole, 
which  lelLves  no  part  of  the  langaagie  useless,. and  is  not  repug- 
nant to  the  ConstitutioQ,  nnjiess^  as  we  have  before  stated,  the 
doctrine  of  waiveir  is  to  be  so  held.  This  reading,  if  not  the 
most  obvious,  when  m0rely  the  words  and  punctuation,  are 
leeoaidflced,  ia  t^asooiabl^'  and  in  luixuvmy  with  the  doctrine  of 
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waiver^  the  application  of  which  to  the  case  in  hand  was,  in 
our  judgment,  the  leading  intent  of  the  Legislature.  Li  speak* 
ing  of  the  signification  of  such  words  as  "  not  any  '*  and  "  all,*^ 
in  Phillips  v.  Tlie  State  ex  reL  Saunders  and  another,  15  Geo. 
618,  the  Supreme  Court  of  (Georgia  said:  "True^  it  (the 
statute)  says  that  in  all  cases  where  a  levy  is  made,  etc.  One 
is  amazed,  in  casting  a  glance  over  our  statute  book,  to  find 
how  often  this  form  of  expression  occurs  —  frequently  signify- 
ing, as  here,  not  absolutely  all,  but  all  of  a  particular  dots 
only.  Indeed,  it  seems  to  be  common  to  all  writings — lay  as 
well  as  legal,  sacred  as  well  as  profane — and  the  generality  of 
the  phrase  is  frequently  to  be  restrained  in  an  Act,  not  only  bj 
the  context,  but  by  the  general  form  and  sehCTie  of  die  statota^ 
as  demonstrative  of  the  intention  of  tibe  L^islature." 

And  so  in  The  City  of  Covington  v.  McNickeiPs  Heirs,  18  B. 
Monroe,  286,  say  the  Court  of  Appeals  of  Kentucky:  '^A  well 
known  rule  for  the  construction  of  statutes — wbich,  though 
ancient,  is  always  adhered  to — is  that  the  general  words  in  one 
clause  of  a  statute  may  be  restrained  by  the  particular  words 
in  a  subsequent  clause  of  the  same  statute."  (See,  aleo^ 
Dwarris  on  Statutes,  766.)  This  rule  finds  a  familiar  iUns- 
tration  in  the  construction  of  powers  of  attorney,  where  the 
more  general  terms  used  in  the  commencement  are  always 
held  to  be  restrained  by  the  subsequent  and  more  partioolsr 
specifications. 

We  are  therefore  of  the  opinion  that  the  seventeenth 
tion  does  not,  upon  a  legal  construction  of  its  terms, 
rily  exempt  the  city  and  county  from  liability  further  than 
such  exemption  can  be  secured  by  express  contracts  of  waiver; 
and  this  brings  us  to  the  last  question  involved  in  this  casa 

m.  The  construction  which  we  have  given  to  the  tfair^ 
second  and  thirty-sixth  sections  of  Article  IV  o{  the  Constitn- 
tion  destroys  the  force  of  the  able  argument  made  by  the 
learned  counsel  for  the  appellant  against  the  doctrine  of 
waiver,  so  far  as  that  argument  is  founded  upon  grounds  of 
public  policy  predicated  of  the  Constitution.  If  the  extent  of 
the  personal  liability  of  the  stockholder  is  mainly  left,  as  we 
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hold,  to  the  wisdom  and  discretion  of  the  L^slatore^  the  doc- 
trine that  some  great  end  of  puUic  policy  is  to  be  subserrei 
by  constitutional  inhibition  is  greatly  weakened  if  not  entirely 
destroyed.  Bnt  whether  it'  be  r^rded  as  a  oonstitutionnl 
policy  or  not^  we  are  unable  to  see  how,  although  it  rests  upon 
a  surer  foundation,  it  is  better  sustained  by  sound  reason 
.and  principle  than  it  is  when  considered  as  the  offspring  of 
statutoiy  regulation.  A  question  of  public  policy  is  but  a 
question  of  public  policy,  from  whatever  source  it  may  take 
its  origin;  and  whether  it  is  such  or  not  is  to  be  ascei-tain^d 
by  the  same  general  rules.  How  the  individual  liability,  of  a 
stockholder  of  a  corporation  can  be  a  matter  of  public  ooncem 
any  more  than  the  liability  of  a  co-partner,  we  are  unable  to 
perceive ;  and  we  are  not  aware  that  it  has  ever  been  claimed 
that  the  latter  liability  has  its  foundation  in  public  poHcy.  It 
is  merely  a  liability  created  by  law,  as  it  might  be  by  contract, 
and  is  intended  only  for  the  benefit  of  those  who  may  deal  with 
corporations.  It  is  but  another  fund  to  which  the  creditor 
may  look  when  the  social  fund  has  been  esdiausted,  and  whether 
he  chooses  to  look  to  it  or  not  is  a  matter  of  no  concern  to  the 
public  If  the  thirty-sixth  section  of  Article  IV  of  the  Con- 
stitution establishes  a  poHejr  which  none,  not  even  the  party 
directly  concerned,  can  contravene  or  waive,  and  by  which  we 
are  all  bound,  nolens  volens,  so  does  thatxdause  of  the  Consti^ 
tution  which  secures  to  all  the  right  of  a  trial  by  jury;  and 
the  same  may  be  said  of  the  clause  designed  to  secure  a  home- 
stead to  each  head  of  a  family.  Nor  is  there  a  clause  of  con- 
stitutional or  statutory  law  of  which  the  same  might  not  with 
equal  reason  be  predicated. 

There  being,  then,  only  a  question  of  private  right  involved, 
there  can  be  no  question  but  that  the  party  interested  in  the 
enforcement  of  that  right  may  contract  to  waive  it.  Upon 
this  question  Mr.  Sedgwick  says:  ''The  general  rule  holds  good, 
as  well  in  regard  to  ConstitutionB  as  to  statutes.  A  party  may 
waive  a  constitutional  as  well  as  a  statutory  provision  made 
for  his  benefit  So  it  has  been  repeatedly  decided  that  a  party 
may  waive  the  right  to  a  trial  by  jury,  although  that  mode  of 
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proceeding  be  guardntefed  to  him  by  the  Constitution.  So,  if  a 
private  road  is  laid  ont  in  im  nhconstitutional  manner,  if  the 
owner  consent,  the  proceeding  will  be  held. valid.  It  is  on 
this  same  doctrine  of  waiver  that  it  has  been  frequeaitly  held 
that  the  ac^ds  of  a  public  ofEcer  exceeding  his  legal  authority 
may  be  adopted  by  the  party  for  whose  benefit  the  illegal  act 
is  done*  So  where  a  Sheriff  had  arrested  a  defendant  omca. 
sa.,  and  discharged  the  debtor  on  receiving  his  promissory  note; 
though  the  act  of  the  Sheriff  was  illegal  and  the  note  void  in 
his  hands,  it  was  hield  that  the  plaintiff  might  affirm  the  Sh^^ 
iWe  .act  and  claim  the  n6te."  (Sedgwick  on  Constitutional 
and  Statutory  Law,  111.)  If  public  policy  can  be  predicated  of 
the  constitutional .  liability  of  a  stockholder  of  a  corporation 
a  fortiori  it  may  of  the  constitutional  homestead  right,  and  yet, 
can  it  be  preti^ided  that  the  homestead  right  may  not  be  waived 
and  the  property  voluntarily  surrendered  for  the  benefit  of 
creditors  ?  We  think  the  liability  in  question  may  be  waived 
by  express  contract  \^ithout  the  vi<datioii  of  any  principle  of 
public  policy  or  constitutional  law. 

Our  conclusions  are  that  the  thirty-sixth  section  of  Article 
IV  of  the  Constitlition  is  not  self-^ecuting,  and  that  therefore 
the  Legislature  may  eonstitutionally  say  what  shall  be  the 
extent  of  the  individuid  liability  of  a  stockholder  of  a  oorpb- 
ratioh  or  joint  stock  association.  Second,  that  the  provisions 
of  the  sevenfteenth  sei^ion  of  the  Act  in  question,  providing 
indemnity  against  constitutional  liability,  are  not  independent 
provisions  which  may  be  disregarded,  but  that  theJre  is  nothing 
in  those  provisions^  when  legally  construed,  whach  is  obnoxious 
to  constitutional  objection. 

Judgment  affirmed. 

Sawybr^  J.,  coQCitrring  specially: 

I  concur  in  the  judgtnent,  for.  the  treasons,  among  others, 
stated  in  subdivision  **2/''Df  the  second  point j  and  in  the  third 
point  of  the' opinion  bf  the  Qhief  'Justice,  without  eiprAsing 
any  opiiiitsk  upon  tkeotherqifestiioiis  discussed.  >  - 
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Wtas  or  AammtAMCJL'-^A  writ  of  SMlataiice  irlll  not  he  teraed  against  a  par- 
ehaser  of  the  mortgaged  premlaea  irho  baya  during  the  pendency  of  a  suit  to  . 
forecloM,  and  wtio  la  not  a  party  to  the  ODlt,  without  ae^nai  or  ^notmetlv^ 
aotloe  of  It*  Ktndtacy* 

AppxAii  from  die  District  Oourt^  Tenth  Judicial  District, 
Colusa  County. 

The  facts  are  stated  in  the  opinion  of  tlie  Court 

Oeo.  Cadwaiader,  for  Appellants,  cited  Richardson  t.  White, 
18  CaL  120;  AuU  v.  QHssanvhy,  18  Oal  20&. 

W.  O.  Btlcker,  for  Baspoiident* 

By  the  Courts  Cusbst,  J. 

The  suit  to  foreclose  the  mortgage  in  this  case  t^as  com- 
menced on  the  first  of  April,  1862,  against  Cynthia  A  Back- 
arby  as  sole  defendant,  and  a  lis  pendifns  was  filed  in  the  cause, 
in  the  proper  Recorder's  office,  on  the  sixth  of  May  following. 
In  the  meantime,  the  defendant  conveyed  the  mort^^^ged  prem- 
iaee  t6  J.  J.  Hiook,  "who  entered  into  the  possession  theteof . 
Hiook's  deed  was  filed  for  record  on  the  16th  of  October,  1862. 
The  decree  of  foreclosure  was  entered  on  the  11th  of  Septem- 
ber of  that  year,  aAd  the  mortgaged  property  was  aold  by  the 
Sheriff  to  the  plaintiff  on  the  25th  of  October ;  and  no  redemp- 
tion having  bc^  made,  the  Sheriff,  on  the  18th  of  December, 
1863,  executed  a  deed  in  due  form  to  the  purchaser.  At  that 
time,  Mathison  Davis  was  in  the  possession  of  the  premises 
under  Hicok,  and  to  him  the  plaintiff  exhibited  the  Sheriff's 
deed,  and  demanded  from  him  the  possession  of  the  laTid 
Davis  refused  to  comply  with  the  demand.  The  ptaihtiff  then 
applied,  upon  due  notice,  for  a  writ  of  assignee  agaifist  Hicdc 
and  Davis,  and  the  Court  ordered  the  same  t6  be  issued.  Prom 
tiiis  order  Hicok  and  Davis- have  appealed. 

When  the  dectee  of  foreclosure  wt[s  entered,  tJie  dfef^^ndaut 
had  no  in'ter^t  in  the  premises.     Whatever  filtered  she'*  had 
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therein  when  tlie  snit  was  oommenoed  she  oonyejed  to  Eicok 
on  the  29th  of  April^  18 62^  who  purchased,  for  aught  that 
appears,  without  actual  or  constructive  notice  of  the  com- 
mencement of  the  action,  and  therefore  the  decree  of  fore- 
cloBure  could  not  affect  Hicok,  who  was  entitled  to  be  heard 
in  his  defense  before  he  could  be  deprived  of  his  property. 
(Chodenow  v.  Ewer,  16  OaL  461;  Bogga  y.  Fowler  and  Bar 
gnwe.  Id,  662.) 

The  order  must  be  reversed. 

Ordered  aooordingly. 


AH  YEW  V.  D.  OHOATB. 

Uumm  lACMKwm  —  Pxztatb  LANM.f— That  portton  of  the  S«?eniM  Act  of 
18^1  frhieli  proyidet  for  the  collection  of  Ucenaes  from  foreign  miners  does 
not  refer  to  mines  contained  In  land*  whScb  are  the  private  property  of  (odi- 
Tldaala,  bot  onlj  to  mines  in  the  pnUlc  lands  of  the  State  or  the  United 
States. 

Qn^nft  —  What  are  mineral  lands  within  the  meaning  of  the  eighth  eectioD 
of  the  Act  of  April  16th,  1869,  to  proyide  for  the  Issue  of  patoits  for  fcbool 
lands  located  with  State  school  land  warrants  T 

Patbnt  fob  School  Lands  —  Bitbct  or. —  Where  land  is  located  under  a 
state  school  land  warrant,  and  a  patent  la  issued  after  all  the  proceedings 
reqatred  by  law  haye  been  taken,  the  patent  Is  the  record  of  the  Judgment  ef 
the  State,  by  its  officers  dnly  appointed  for  that  purpose,  that  the  land 
embraced  within  the  patent  is  not  mineral  land  within  the  meaning  of  said 
section  eight. 

FisiMT  OF  Ittjxv  eowtAvntm  Ck>u>. —  The  fact  aUme  that  SQffldent  gold  has 
been  found  upon  land  eonyeyed  by  such  patent  to  Induce  the  patentee  to 
mine  for  that  metal,  and  to  extract  from  twenty-flye  to  thirty  dollars  per 
day,  with  seven  or  eight  hands,  is  not  sufficient  to  destroy  the  verity  of  saefa 
record  and  make  the  land  mineral  land  within  tte  meaning  of  saM  ssctioD 
eight 

Appeal  from  the  District  Court,  Eleventh  Judicial  District, 
Placer  County. 

Suit  was  commenoed  September  28tfa9  1868.  The  oom- 
plaint  ayerred  that  the  plaintiff  was  a  native  of  CSiina,  and 
had  been  for  more  than  three  months  engaged  in  mining  on 
a  tract  of  land  in  Placer  County,  described,  according  to  the 
official  survey  of  the  United  States,  as  the  northwest  quarter 
of  Section  Number  Foxir,  Township  Number  Twelve  North, 
Bange  Number  Seven  East,  Mount  Diablo  base  and  msridian. 
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the  district  of  lands  subject  to  sale  in  the  Marysville 
ad  District;  that  defendant  was  the  collector  of  foreign 
Qer's  licenses;  that  in  accordance  with  the  Act  of  April 
i,  1858,  entitled  "  An  Act  to  provide  for  the  location  and 
e  of  the  nnsold  portion  of  the  five  hundred  thousand  acres 
land  donated  to  the  State  for  school  pnrpoees,  and  the 
enty-two  sections  donated  to  this  State  for  the  use  of  a 
ninaiy  of  Learning/'  that  the  State  of  Calif omia,  by  its  duly 
liorized  agents^  about  the  28th  day  of  January,  1859, 
3cted  said  land  as  a  portion  of  the  seventy-two  sections 
lated  to  this  State  for  the  use  of  a  Seminary  of  Learning, 
i  that  said  location  was,  before  the  patent  was  issued,  ap- 
►ved  by  the  Government  of  the  United  States;  that  after- 
rds  the  State  sold  said  land  to  Stephen  B.  Burdge,*  and 
re  him  a  certificate  of  purchase;  that  Burdge  paid  the 
Lte  for  the  land,  and  duly  advertised  that  he  wotdd  apply 
'  a  patent;  and  that  afterwards,  T.  L.  &  L.  R  Chamber- 
a,  became  the  assi^rnees  of  said  Burdge 's  interest  in  the 
idy  and  the  State  of  California,  on  the  2d  day  of  June,  1863, 
lied  to  them  a  patent  for  the  same;  that  jdaintiff  is  and  for 
>re  than  two  months  has  been  in  the  possession  of  a  por^ 
1  of  said  land,  as  the  lessee  of  said  Chamberlain,  and  has 
m.  engaged  in  mining  on  the  same,  and  working  several 
n,  and  taking  out  from  fifteen  to  twenty-five  dollars  per 
Y  in  gold  dusty  and  can  continue  to  do  so  until  his  lease 
>ires,  whidi  will  be  December  21st,  1863 ;  that  the  defend- 
ty  on  the  23d  day  of  September,  1863,  demanded  of  plain- 
f  the  sum  of  four  dollars  for  a  mining  license  or  tax  for 
ptember,  1863 ;  that  plaintiff  refused  to  pay,  and  defendant 
zed  and  leried  upon  the  leased  premises,  and  has  adver- 
m1  the  same  for  sale  for  non  payment  of  the  mining  license, 
i  fixed  the  day  of  sale  for  September  30th,  1863,  at  two 
hxk  p.  H.;  that  the  sale  will  create  a  doud  upon  plain- 
's title,  etc.,  eta 

rhe  complaint  prayed  for  an  injunction  restraining  the 
e,  etc. 
rhe  defendant  demurred  to  the  complaint;  the  demurrer 
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was  ovemiledy  and  judgment  rendered  iot  plaintiff  as  prajed 
for. 

Defendant  appealed. 

Jo  Hamilton,  ior  Appellant 

In  looking  at  the  merits  of  plaintiff's  suit,  can  he,  nnder 
any  circumstancsesj  maintain  it?  We  think  it  will  be  found 
that  he  cannot. 

Respondent's  attorneys  rely  strongly  on  the  decision  of  the 
Oonrt  in  the  case  of  Ah  Eee  v.  Crippen,  19  Cal.  491,  which 
they  say  is  conclusive  of  this  case.  And  that  in  DoU  v. 
Meador,  16  Cal.  295,  it  is  held  the  patent  is  conclusive,  and 
cannot  he  attacked  by  any  one  not  claiming  from  the  same 
source.  Hiey  seem  to  forget  that  the  State  of  California,  by 
her  oflSoers,  is  really  the  defendant  sued,  and  the  very  party 
from  whom  plaintiff  claims  his  rights.  They  forget  another 
thing,  that  even  if  the  rule  they  invoke  should  preclude  us 
from  changing  the  effect  and  exclusiveness  of  the  patent^  yet 
they  themselves  have  to  all  intents  and  purposes  removed  the 
burden  from  us  by  doing  it  themselves.  Whatever  may  be 
the  effect  of  this  patent^  we  must'  say  that  it  never  intepded 
conveying  mineral  lands  upon  which  plaintiff  can  mine  from 
twenty-five,  fifteen,  and  thirty  dollars  per  day. 

The  very  Act  recited  in  plaintiff's  patent — the  veiy  Act 
under  which  the  patent  was  issued,  excludes  mineral  lands 
from  its  operation.  In  Doll  v.  Meador,lQ  Cal.  324,  the  Court 
say  "  that  if  the  patent  be  void  upon  its  faoe,  or  issue  without 
authority,  or  were  prohibited  by  statute,  it  may  be  impeached 
collaterally,''  etc. 

We  hold  that  plaintiff's  own  complaint  impeaches  his  patent 
and  destroys  his  case,  and  shows  very  clearly  not  only  that  the 
State  never  intended  to  patwit  or  deed  away  her  mines,  but 
that  the  statute  precludes  it^  and  that  there  was  no  authority 
in  any  person  so  to  make  it.  The  answer  of  plaintiff  that  we 
hiad  a  right  to  contest  the  issue  of  the  patent,  and  that  the 
issue  of  the  patent  is  a  determination  of  the  question  as  to 
whether  the  lands  were  mineral  or  not,  and  that  by  them  hav- 
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;beeii  patented  lil^ey  are  defi^ied.i^t  tQ^he>  rmn^ml^  loHfnis,  is 
Tely  bagging  the  q\ie8tioii«  He  ^ver^  that  he  will  be  in  all 
}babilitj  injured  if  prevented  from  working -his  mining  claim 
one  aenteiibce^  and  then  aaaerts  that  ib^  Oourta  have  deter- 
ned  that  he  has  no  nuniiig  claim.  In  the  next  he  invokes 
}  aid  of  the  Court  to  protect  him  in  that  which  bj  his  of\ff^ 
>wing  does  not  exist  —  an  anomaly  in  pleading,  a  contradio- 
n  in  terms,  a  conflict  in  ideas. 

There  certainly  is  a  very  wide  difference  between  this  case 
d  the  case  of  Ah  Hee  v.  Crippen,  and  the  reasoiiing  of  the 
urt  in  the  one  case  will  not  apply  and  was  not  intended  to 
ply  to  the  like  class  of  cases  as  the  other. 
The  Court,  in  the  one  case,  set  out  to  construe  the  Act  of 
60,  with  its  provisions  to  lands  patented  to  the  United 
a.te8.  In  that  suit,  the  plaintiff  sued  in  replevin  for  prop- 
y,  wherein  the  power  of  the  o^cer  to  seize  and  hold  the 
saumed  property  sued  for  is  brought  directly  in  question. 
In  this  Buit,  it  as)^  injunction  to  restrain  the  beclouding  title 
two  months  tenancy  upon  mining  ground  which  is  not  a  I 

ning  claim,  and  to  prevent  irreparable  injury  from  resulting 
plaintiff  from  being  prevented  from  mining  upon  lands  that 
itain  no  minerals. 

It  is  suggested  that  the  rule  as  laid  down  in  the  case  of 
t  Hee  V.  Crippen  is  too  broad ;  that  under  the  Act  of  1861 
18  Court  will  not  sustain  the  groimds  taken  by  the  Court  in 
istruing  the  Act  of  1860. 

The  spirit  of  the  Act  of  1861,  we  think,  was  clearly  laid 
wn  years  before  in  the  case  of  The  People  v.  Naglee,  1  CaL 
2,  which  has  always  been  considered  as  the  true  doctrine, 
d  the  decision  in  the  case  of  Ah  Hee  v.  Crippen  is  not  in  con- 
st with  that  case. 

The  business  or  vocation  of  mining  in  the  hands  of  certain 
reona  was  the  thing  taxed;  and  the  property  of  the  person 
ted  was  subject  to  its  payment.  And  we  can  see  no  differ- 
3e;  and  that  the  patentee  of  lands  froni  the  State  could 
tk  just  as  much  reason  say  that  his  tenants  on  patented 
id  following  the  business  of  merchandise,  selling  groceries, 
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etc,  should  pay  no  tax  or  licenae,  because  it  detracted  from  liis 
fee  in  the  lands,  as  to  say  that  plaintiff  could  Tnaintain  this 
suit 

The  fee  in  the  land  is  not  brought  in  question;  the  plain- 
tiff, doing  a  certain  business,  must  pay  so  much  to  the  State 
for  the  privil^e. 

Oeorge  Cadwdader,  for  Respondent 

The  land  was  private  property,  and  the  State  could  not 
collect  the  tax  from  the  plaintiff.  This  was  decided  by  the 
ease  of  Ah  Hee  v.  Crippen,  19  CaL  491. 

The  State  cannot  deny  the  legitimate  effect  of  her  own 
patent,  nor  complain  of  ^e  sale  upon  any  ground.  {DoU  v. 
Meador,  16  Cal.  295 ;  Cooper  y.  Roberts,  18  How.  173.) 

Sy  the  Court,  Sawtxb,  J, 

It  was  held  in  Ah  Hee  y.  Crippen,  19  Oal.  497,  and  we 
think  correctly,  that  the  sixty-fourth  section  of  the  Revenue 
Act  of  1860  does  not  refer  to  mines  contained  in  lands  which 
are  the  private  property  of  individuals,  but  only  to  mines  in 
the  public  lands  of  the  State  or  United  States.  The  provi- 
sions of  the  Revenue  Act  of  1861  are  substantially  the  same 
upon  this  point  as  those  of  the  Act  of  1860,  and  must  receive 
the  same  construction.  If,  then,  the  fee  of  the  land  upon 
which  the  plaintiff  was  mining  was  in  his  landlord,  that  deci* 
sion  is  decisive  of  this  case,  and  the  plaintiff  is  not  liable  to 
pay  the  license  sought  to  be  collected. 

The  plaintiff  is  mining  upon  lands  patented  to  his  lessors  as 
school  lands,  under  the  Act  of  April  16,  1859.  Secticm  eight 
provides  that  ^^  nothing  in  this  Act  shall  be  construed  so  as  to 
authorize  or  confirm  the  location  or  purchase  of  any  of  the 
mineral,  swamp,  or  overflowed  lands  in  this  State  as  school 
lands.''  (Laws  1859,  p.  340.)  The  question  is,  do  the  allega- 
tions of  ^e  complaint  show  a  title  in  fee  in  the  plaintiff's 
lessors?  It  appears  from  the  averments  of  the  complaint, 
that  under  a  lease  from  the  patentees,  and  with  their  pennis- 
sion,  the  plaintiff  is  working  several  men,  and  taking  out  gold 
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the  value  of  from  twenty-five  to  thirty  dollars  per  day. 
le  defendant,  a  collector  of  the  foreign  miners^  license  tax, 
sists  that  it  appears  from  the  foregoing  allegations  of  the 
mplaint  that  the  lands  referred  to  are  mineral  lands,  and 
it  the  patent  is  therefore  void.  All  lands  containing  gold 
3  not  necessarily  mineral  lands  within  the  meaning  of  the 
5tion  nnder  consideration.  Probably  there  is  very  little 
kd  within  the  basin  formed  by  the  Sierra  Nevada  and  Contra 
»sta  ranges  of  mountains  that  does  not  contain  more  or  less 

the  precious  metals.  It  may  turn  out  that  much  of  the 
id  now  regarded  as  suitable  only  for  pasturage  and  agricul- 
ral  purposes  contains  sufficient  quantities  of  gold  to  justify 
3  expense  of  extracting  it  by  mining;  yet,  in  the  present 
tte  of  our  knowledge  upon  the  subject,  it  could  not  be  called 
iieral  lands.  It  is  not  easy  in  all  cases  to  determine 
tether  any  given  piece  of  land  should  be  classed  as  mineral 
ids  or  otherwise.  The  question  may  depend  upon  manv 
■cumstances  such  as  whetiber  it  is  located  in  those  regions 
nerally  recognized  as  mineral  lands,  or  in  a  locality  ordinarily 
jarded  as  agricultural  in  its  character.  Lands  may  contain 
5  precious  metals,  but  not  in  sufficient  quantities  to  justify 
»rking  them  as  mines,  or  make  the  locality  generally  vain- 
le  for  mining  purposes,  while  they  are  well  adapted  to  agri- 
Itural  \>T  grazing  pursuits;  or  ithey  may  be  but  poorly 
apted  to  agricultural  purposes,  but  rich  in  minerals;  and 
OTB  may  be  every  gradation  between  the  'two  extremes. 
lere  is,  however,  no  certain,  well  defined,  obvious  boundary 
iween  the  mineral  lands  and  those  that  cannot  be  classed  in 
it  category.  Perhaps  the  true  criterion  would  be  to  con- 
ler  whether  upon  the  whole  the  lands  appear  to  be  better 
iipted  to  mining  or  other  purposes.  However  that  may  be, 
order  to  determine  the  question,  it  would,  at  all  events,  be 
pessary  to  know  the  condition  and  circumstances  of  the  land 
elf,  and  of  the  immediate  locality  in  which  it  is  situated. 

is  the  dnty  of  the  officers  of  the  Government  having  the 
itter  in  charge,  before  making  a  grant,  to  ascertain  these 
stSy   and  to  determine  the  problem  whether  the  lands  are 
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mineral  or  not  In  this  instance  the  lands  appear  to  bavc 
been  surveyed  with  a  view  of  bringing  them  into  market, 
for  they  are  described  by  range,  township,  and  section, 
**  according  to  the  official  survey  of  the  United  States."  It  is 
alleged  that  the  location  was  approved  by  the  Government  of 
the  United  States;  that  the  purchase  money  was  paid  to  the 
State  of  California;  that  the  notice  of  intention  to  apply  for 
a  patent  was  published,  as  required  by  law,  and  that  the 
patent  set  out  in  the  record  was  duly  issued  by  the  State. 
The  regular  proceedings  prescribed  by  law,  then,  have 
been  taken,  and  the  officers  of  the  GU)vermnent  have  ascer- 
tained these  facts,  and  adjudged  the  lands  to  be  subject  to  bo 
granted*  In  the  language  of  Mr.  Chief  Justice  Field,  in 
Doll  V.  Meador,  16  Cal.  324,  the  patent  ''  is  the  record  of  the 
State  that  the  land  was  subject  to  location  under  the  grant  of 
the  United  States,  and  has  been  located  through  its  oiScers 
in  pursuance  of  the  terms  of  the  donation ; "  and  we  may  add 
in  this  case,  that  it  is  also  a  record  of  the  judgment  of  the 
State,  by  its  officers  duly  appointed  for  that  purpose,  that  the 
conditions  and  characteristics  of  the  land  were  not  such  as  to 
constitute  it  mineral  lands  within  the  meaning  of  the  provi- 
eiGn3  of  the  statute,  and  the  verity  of  this  record  is  not  over- 
thrown by  the  mere  fact  appearing  in  the  complaint  that  the 
land  patented  has  been  ascertained  to  contain  a  sufficient 
amount  of  gold  to  induce  the  plaintiff  to  mine  it  for  that 
metal.  Prima  facie,  the  complaint  shows  a  title  in  fee  in 
the  patentees,  the  parties  under  whom  the  plaintiff  holds. 
The  patent  is  valid  upon  its  face,  and  it  is  only  upon  matters 
dehors  the  instrument  that  it  is  attacked.  And  these  matters 
relied  on  appearing  in  the  complaint  are  insufficient  to  jus- 
tify the  Court  in  holding  —  in  the  face  of  the  patent,  and  the 
solenm  record  of  the  action  of  the  State  to  the  ooatrary — that 
the  lands  granted  by  it  are  mineral  lands  within  the  meaning 
of  the  statute. 

This  view  of  the  case  renders  it  unneceesapy  to  consider 
the  question  whether  this  is  one  of  the  cases  in  which  the 
patent  can  be  attacked  collaterally,  ^r  in  uny  jeaode  other  than 
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I  direct  pfoceeding  on  the  part  of  the  State  to  vacate  it, 
if  so,  whether  the  defendant  stands  in  such  a  relation  to 
State  aa  would  enable  him  to  aseail  it. 
he  judgment  it  affimMd.  ■ 


BERT  S.  THORNTON 
EORQE  BLISS,  JOHN 
ON  A.  SHARPE. 


9.    DAVID    MAHONET, 
O'CONNOR,    AND    SOLO- 


jMPTioN  ▲•  TO  CRASAcnnt  or  Ifsneur  Gbamt. —  ¥^ere  a  ■peelfle  quo* 
ity  of  land  has  been  confirmed  to  a  grantee  claiming  under  a  Mexican  or 
Spanish  grant  or  to  hts  assigns,  and  a  saryey  has  been  made  of  the  quantity 
lonfirmed,  which  snrrej  has  been  set  aside  by  the  United  States  District 
^onrt,  the  presumption  Is  that  the  grant  was  of  a  specific  quantity  to  bs 
lelected  and  segregated  within  the  area  of  a  larger  tract, 
r  TO  PoflSBSSiON  or  Mexican  Gbant. —  A  grant  by  the  Mexican  or 
Spanish  QoTemment  of  a  Specific  quantity  of  lund  within  the  area  of  a 
arger  tract  gaye  to  the  grantee  snch  an  Interest  in  the  entire  tract  aa 
intitied  him  to  the  right  to  Its  exclusive  possession,  as  against  all  persona 
ixcept  those  having  an  interest  In  or  right  to  the  possession  of  the  same, 
»r  some  part  of  It,  under  the  Government,  nntll  such  time  as  the  Govern- 
neat  segregated  the  quantity  granted  from  the  general  tract 
. —  Until  the  Government  of  the  United  States  restricts  the  possession 
»f  those  claiming  under  a  Mexican  or  Spanish  grant,  by  a  segregation  and 
oeatlon  of  the  quantity  granted,  th«  grantee  or  his  successor  In  Interest  Is 
Hitltled  as  against  third  persona  Without  title  to  the  possession  of  all  of  the 
and  within  the  exterior  bonndaries  described  in  the  grant 
—  PaNOiNO  Appeal  fbom  Okdsb  Confirming  Survey. —  If  a  grant  has 
>een  confirmed,  and  a  survey  of  the  quantity  confirmed  has  been  made  by 
whfA  It  has  beso  located  within  the  exterior  boundaries  of  the  larger  tract 
nentioned  in  the  grant  and  an  appeal  has  been  taken  from  an  order  con- 
Irming  the  survey,  the  grantee  or  his  assignee  is  entitled  to  the  possession 
»f  all  the  land  within  the  exterior  boundaries  of  the  grant  until  the  final 
leterminatlon  of  the  appeal. 

OP  Pbockbdings  Pending  such  Appeal. —  A  bond  to  stay  proceedings 
m  not  necessary  In  order  to  perfect  an  appeal  from  a  decree  of  the  District 
ymrt  of  the  United  States  approvhag  of  a  survey  of  a  Meltean  or  Spanish 
irrant 

ECXMENT  OP  Dbcbeb  PENDING  APPEAL. —  OiM  who  appeals  from  a  decree 
n  his  favor  In  order  to  obtain  a  decree  for  a  larger  sum,  cannot  pending 
the  appeal,  carry  into  execution  the  decree. 

L — Aa  appeal  duly  taken  to  the  Coart  of  last  rsabrt  sospends  sil  pro- 
•oedings  In  the  Court  below* 

PPKAL  from  the  tHstrict  Court,  l^welfth  Judicial  District, 
r  and  County  of  San  Francisco. 
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The  facts  are  stated  in  the  opini&ii  of  the  Couxt. 

J.  B.  Orochett,  for  Appellant 

In  support  of  the  appeal  I  rely  on  the  following  proposition*, 
to  wit: 

1.  That  the  approved  survey  is  a  final  location  of  the  respon- 
dents' claim  in  tixe  sense  contemplated  by  the  Act  of  April  26th, 
1858.     (Wood's  Dig.  1047.) 

2.  That  the  said  Act  is  not  imconstitutional  and  void. 

If  these  propositions  can  be  maintained^  the  appellant  is 
entitled  to  recover. 

The  first  proposition  renders  it  necessary  to  consider  the 
Act  of  Oongress  of  Jime  14thy  I860.  (12  Statutes  at  Large, 
38.)  By  the  fifth  section  of  that  Act  it  is  provided  in  substance, 
that  the  survey,  when  determined  by  the  District  Court  by  its 
decree,  shall  have  the  same  effect  and  validity  in  law  as  if  a 
patent  for  the  land  had  been  issued  by  the  United  States.  The 
fair  and  just  construction  of  the  entire  Act  is,  that  after  the  sur- 
vey has  progressed  to  the  point  when  it  is  approved  by  a  final 
decree  of  the  District  Court,  it  is  thenceforth  to  be  deemed  a 
final  location  and  to  have  the  force  of  a  patent.  The  policy 
of  the  Act  is  obvious.  It  authorized  the  District  Court  to 
review  all  surveys  made  by  the  SurveyoivQeneral,  and  for  the 
first  time  provided  a  method  by  which  adverse  claimants,  and 
even  settlers  claiming  under  the  Government,  could  be  heard 
in  resi)ect  to  the  survey.  Before  then,  the  proceedings  were 
entirely  ex  parte.  When  the  survey  was  approved  by  the 
Surveyor-General,  it  was  forwarded  to  the  Land  Office,  and 
the  patent  issued.  But,  by  this  Act,  the  survey  could  be 
ordered  into  the  District  Court  on  the  motion  of  the  (Jovem- 
ment  or  of  any  adverse  claimant,  proofs  were  to  be  taken,  and 
the  Court  was  to  enter  its  decree  rejecting,  modifying,  or 
approving  the  survey.  When  all  this  was  done,  and  the  Court 
by  its  final  decree  approved  the  survey,  the  obvious  intention 
was,  to  give  to  the  decree  the  effect  of  a  patent,  ^  long  as  it 
remained  in  force.  The  very  language  of  the  Act  admits  of 
BO  other  interpretatioii,  when  it  declares  '^the  said  plat  and 
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rey  80  finally  determined  by  publication,  order,  or  decree, 
he  case  may  be,  shall  have  the  same  effect  and  validity  in 
as  if  a  patent  for  the  land  so  surveyed  had  beem  issued  by 
United  States/' 

[or  is  the  decree  any  the  less  final,  in  the  sense  of  the  Act, 
luse  it  is  subject  to  appeal.  The  precise  object  of  the  Act 
to  avoid  the  delay  arising  from  appeals  and  from  other 
ses  which  might  retard  the  issuance  of  the  patent. 
Lce,  it  provides  that  after  all  parties  have  had  a  chance 
e  heard  in  the  District  Court,  its  decree  approving  a  sur- 
shall  be  equivalent  to  a  patent.  As  long  as  that  decree 
ains  in  force  it  is  to.be  accepted  as  final  by  all  parties  in 
rest  The  claimant  is  concluded  by  it  until  reversed; 
,  on  the  other  hand,  he  is  protected  by  it  as  fully  as  by  a 
nt.  The  fact  that  it  is  subject  to  appeal  does  not  impair 
effect  as  a  final  decree,  so  long  as  it  remains  in  force. 
3  branch  of  the  case  resolves  itself  into  a  simple  question 
ntention,  to  be  deduced  from  the  face  of  the  Act  When 
rovides  that  a  final  decree  approving  the  survey  shall  have 
force  of  a  patent,  does  it  mean  a  decree  of  the  District 
ity  from  the  time  it  was  rendered,  or  does  it  mean  a  decree 
ch  has  become  -absolutely  conclusive,  because  no  appeal 
been  taken  within  the  prescribed  term.  I  insist  that  the 
;  is  the  correct  interpretation,  and  that  the  decree  is  final, 
;he  sense  of  the  Act,  from  the  time  it  is  rendered  until 
irsed  or  set  aside. 

f  I  am  right  in  liiis,  the  next  question  which  arises  is, 
ther  or  not  such  a  decree  is  a  final  location  of  the  land  in 
sense  of  the  A)ct  of  the  Legislature  of  April  26th,  1858. 
[)od's  Dig.  1047.)  K  the  decree  so  long  as  it  remains  in 
e  has  the  effect  of  a  patent,  then  it  is  a  final  location  in 
sense  of  our  statute.  The  claimant  is  under  a  bar  from 
ming  or  asserting  title  to  any  lands  outside  of  the  survey 
3ng  as  the  decree  remains  in  force.  As  to  him,  it  is  con- 
ive  until  reversed.  The  policy  of  our  Act  is  to  limit  the 
nant  to  the  precise  land  which  has  been  set  apart  to  him 
i  final  survey,  and  to  oonclude  him  by  any  survey  which. 
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SB  between  himself  and  the  Govermnent^  has  the  force  of  a 
patent.  If ^  therefore^  the  survey  in  this  case  is  so  far  condii- 
sive  in  favor  of  the  daimant  as  that  he  oonld  maintain  eject- 
ment upon  it)  treating  it  as  a  segr^ation  of  his  land,  it  must 
follow,  on  the  other  hand,  that  he  is  concluded  by  it,  and  could 
not  maintain  ejectment  for  any  land  outside  of  it.  If  Mahoniej 
were  not  in  possession  and  was  prosecuting  an  ejectmesit  to 
recover  all  the  lands  within  the  exterior  boundaries  of  his 
grant,  would  not  the  decree  of  the  District  Court,  approving 
the  survey  of  his  half  league,  be  a  valid  defense  as  to  all  the 
lands  not  included  in  the  survey?  In  other  words,  is  the 
Court  prepared  to  hold  that  a  party  entitled  to  a  smaller 
quantity,  to  be  located  within  a  larger  area,  can  maintain 
ejectment  to  recover  all  the  land  within  the  exterior  limits, 
notwithstanding  that  the  quantity  confirmed  has  been  looited 
by  an  official  survey  approved  by  the  District  Court?  The 
Court  has  pushed  the  doctrine  in  favor  of  the  claimant  to  the 
utmost  verge  in  holding  that  in  advaru^e  of  a  final  survey  he 
can  recover  all  the  lands  within  the  exterior  limits  of  tfie 
grant.  But  I  apprehend  that  the  Court  would  hesitate  long 
before  holding  that  after  an  official  survey,  approved  by  the 
District  Court,  the  claimant  could  nevertheless  recover  in 
ejectment  the  lands  outside  of  the  survey. 

On  the  same  principle  I  c^aim  that  Mahoney  is  estopped  \W 
the  survey  in  this  action.  As  to  him  the  sur'sjey  is  oondw-a^^^ 
of  the  extent  and  location  of  his  claim,  so  long  as  it  rem^^^^ 
in  force.  Until  'the  decree  approving  the  survey  is  set  aai^i^ 
he  is  under  a  bar  in  respect  to  all  lands  not  included  in.  J^ 
He  is  absolutely  estopped  by  it  whilst^  the  decree  remains  ii^ 
force.  I  insist,  therefore,  that,  in  the  sense  of  our  statute, 
Mahoney's  claim  has  been  "  finally  located  "  so  as  not  to  include 
the  land  in  contest. 

If,  on  the  appeal,  the  survey  shall  be  set  aside  and  a  xm^ 
survey  ordered,  so  as  to  include  the  lands  in  dispute,  Mahox^^O'' 
right  will  attach  to  the  new  location.  But  so  long  an  tie 
decree  approving  the  survey  remains  in  force,  he  can  claixti  iio 
lands  outside  of  itj  and  having  evicSted  the  appellant  ^xxxw 
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\  jiidgmeat  in  ejeotmeiLt^  he  should  restore  him  to  the  poo- 
ision. 

T.  J.  Bergin,  for  Beapondenta; 

A  correct  conclusion  upon  the  question  of  construction  in- 
Ivea  the  consideration  of  the  nature  of  the  several  Acts  of 
mgresB  in  relation  to  Mexican  land  claims  in  California. 
Let  of  March  3,  1861  —  Bright's  Dig.  Ill  — and  the  Acts 
lendatoiy  thereof;  Act  of  June  14,  1860  — 12  U,  S.  Stat,  at 
irge,  83.)  These  Acts  were  passed  in  discharge  of  the 
^aty  obligations  the  Government  had  assumed.  (Wood's  Dig. 
20,  Art  VIII.)  They  are  to  be  largely  and  liberally  con- 
-ued  in  furtherance  thereof.  The  duty  in  performance  of 
lich  they  were  enacted,  was  one  binding  upon  the  United 
ates  independently  of  all  treaty;  the  treaty  simply  super- 
ds  to  such  obligation  the  pledge  of  the  faith  and  honor  of  the 
lyvemment  to  the  sacred  discharge  thereof. 
*Nor  should  the  subsequent  changes  that  have  supervened  in 
e  ownership  of  these  lands  induce  any  different  construction 
ereof  from  that  which  these  Acts  wcmld  have  received  at  the 
inds  of  the  Court  had  the  title  t9  the  lands  remained  still 
sted  in  the  original  claimants.  (Wiisan  ▼.  State  of  New 
rsey,  7  Or,  164.) 

The  final  decree  of  the  District  Court  is  final  qiukid  that 
[)urt,  but  certainly  not  absolutely  and  in  all  events  final,  else 
e  appeal  therefrom  eotpressly  allowed  would  not  lie.  The 
lal  decree,  therefore,  of  the  District  Court  in  this  case,  as 
ntemplated  by  the  law,  is  simply  and  only  final  sub  tnodo, 
iiere  can  be  no  absolute  finality  until  all  legal  means  of  re* 
^rsal  are  exhausted;  it  is  only  when  there  no  longer  remains 
ij  power  to  eidier  party  to  the  proeeeding  to  question  the 
me,  that  it  can,  stricdy  and  properly,  be  said  to  be  absolutely 
laL  This  can  only  be  upon  the  issuance  of  the  patent  {John- 
n  V.  Yon  Dyke,  20  Cai.  225;  Oadro  v.  Hendricke,  23  How. 
10 ;  United  States  v.  Sempeyerac,  7  Pet  222 ;  D(wis  v.  Bal- 
?rf,  1  J.  J.  Marsh.  Ky.  564.) 
In  The  United  States  v.  Sempeyerae,  already  cited,  a  case  of 
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confirmation  of  land  claim,  upon  proceedings  analogous  to  those 
had  in  regard  to  California,  land  claims,  the  claim  was  finally 
confirmed  by  the  decree  of  the  Court;  jet,  three  years  there- 
after, Congress  passed  an  Act  to  re-open  the  case  on  the  part  of 
the  United  States,  and  upon  the  proceedings  thereupon  had  the 
claim  was  rejected.  An  appeal  therefrom  was  taken  to  the 
United  States  Supreme  Court,  and  that  Court  sustained  the 
action  of  Congress  and,  the  inferior  Court,  and  affirmed  the  de- 
cree finally  rejecting  the  dalnL 

In  Dcms  y.  Ballard,  cited  above^  the  time  for  suing  out  a 
writ  of  error,  according  to  the  law  in  force  when  the  judgmoit 
was  rendered,  had  elapsed,  and  the  judgment  thus  become  final. 
Davis,  after  lapse  of  the  statutory  time,  sued  out  a  writ  of  error 
to  reverse  the  judgment  Ballard  pleaded  in  bar  thereto,  that  it 
was  brought  and  sued  out  after  the  expiration  of  and  not  within 
three  years  next  after  the  judgment  was  rendered  in  the  inferior 
Court  In  answer  to  this,  Davis  set  up  a  certain  Act  of  the 
Legislature  of  Kentucky,  the  se&md  section  of  which  declared 
^^that  in  writs  of  error  already  sued  out,  or  that  may  hereafter 
be  sued  out,  that  the  period  between  the  thirty-first  day  of 
Kovember,  1824,  and  the  first  day  of  Aprils  1827,  shall  be  de- 
ducted from  the  time  allowed  by  law  in  any  plea,  motion,  or 
suit  in  which  the  plea  of  the  Statutes  of  Limitations  of  writs 
of  error  may  be  plead  or  relied ; "  imder  which  provision  the 
writ  was,  of  course,  brought  in  time,  if  the  Act  thus  making 
the  dediK-.on  were  valid.  The  Court,  after  elaborately  ex- 
amining the  question,  sustained  the  Act,  and  held  the  writ  of 
error  well  brought 

These  authorities  clearly  show  the  power  of  the  United 
States  over  these  proceedings  in  regard  to  these  land  claims, 
and  it  is  absurd  to  contend,  while  the  United  States  have  such 
ample  powers  in  the  control  thereof,  that  they  are  or  can  be 
finally  and  absolutely  conclusive  on  them;  and  it  is  equally 
absurd  and  unjust  to  hold  the  claimant  bound  where  the 
United  States  are  not  These  authorities,  it  is  apprehended, 
abundantly  prove,  independ.ently  of  all  reasoning  a  prim, 
that  there  can  be  no  final  locaticxi,  within  the  true  intent  and 
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ling  of  the  legislation  of  Congress  and  of  the  State  o^ 
fomia^  until  the  issuance  of  a  patent.  The  error  and 
stice  of  any  other  construction  will  at  once  be  manifest  if 
9  considered  that  the  final  decree  of  the  United  States 
rict  Court  already  rendered  in  the  matter  of  the  surve\' 
liese  lands  may,  upon  the  pending  cross  appeals  to  the 
ied  States  Supreme  Court,  \>e  reversed,  and  a  new  survey 
red  in  which  the  premises  here  sued  for  may  be  included ; 
must  the  respondents  again  sue  for  the  recovery  thereof, 
in  the  meantime  submit  to  be  deprived  of  their  lands,  pay 
mous  damages,  and  be  harassed  with  incessant  litigation  ^ 

same  course  of  proceedings  may  have  to  be  repeated  an 
finite  number  of  times.  How  will  such  a  course  comport 
L  the  solemn  pledge  of  the  faith  and  honor  of  the  United 
68  to  the  protection  of  the  claimants  to  these  lands? 
e  the  GovOTnment  itself  to  do  such  a  thing  directly,  it 
Id  meet  with  the  reprobation  of  all  men,  and  must  forever 
ish  its  faith  and  honor.  Yet,  the  result  is  practically  the 
9  to  the  claimants,  if  by  misconstruction  of  the  legislation 
/ongressy  they  are  to  be  thus  stript  of  their  property  and 
d  with  interminable  litigation?  It  would,  too,  be  clearly 
x>nflict  with  the  repeated  and  uniform  decisions  of  thi- 
;rt  «8  to  these  (claimants'  rights  under  Mexican  grants. 
ihoney  v.  Van  Winkle,  21  Cal.  527 ;  Lambertson  v.  Hogaaij 
arr,  Penn.  22 ;  Norman  v.  Heists  5  Watts  &  Sergt  171-) 
here  is,  therefore,  no  final  location,  within  the  true  intent 

meaning  of  the  statute.  This  is  one  of  the  primary  and 
Qtial  elements  of  the  appellant's  right  to  recover  herein, 
f  right  to  recover  is  derived  solely  from  the  statute,  and 
,  therefore^  only  arise  upon  the  contingency  therein 
Led. 

ty  the  OouH,  Cubrkt,  J. 

n  May,  1861,  David  Mahoney  commenced  an  action  of 
teent  in  the  Diatrict  Court  of  the  Twdfth  Judicial  Dia* 
t  against  Robert  S.  Thornton  and  others,  for  the  leoaverj 
the  possession  of  a  certain  tract  of  land  aitnated  in  part 
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in  the  County  of  San  Francisco,  and  part  in  the  County  of 
San  Mateo,  called  "Laguna  de  la  Meoroed/'.  In  June,  1862, 
Maboney  obtained  a  judgment  in  that  action  against  certain 
of  the  defendants  therein,  among  whom  was  the  said  Thorn- 
ton, and  subsequently,  in  June,  18'63,  Thomton  was  ejected 
from  the  land  in  controversy  in  this  action  and  Mahoney  was 
placed  in  possession  thereof  by  the  Sheriff,  acting  under  and 
by  virtue  of  an  execution  issued  on  said  judgment 

This  is  an  action  of  ejectment  by  said  Thornton  as  plaintiff 
against  said  Mahoney  and  George  Bliss,  John  O'Connor,  and 
Solomon  A.  Sharpe,  as  defendants,  commenced  in  August,  1863, 
for  the  recovery  of  the  possession  of  the  parcel  of  land,  eon- 
eisting  of  about  one  hundred  and  twenty  acres,  from  whidi 
the  plaintiff  was  ejected  under  Mahoney'a  judgment,  and 
for  the  recovery  also  of  damages  which  he  sustained  by  reaaon 
of  being  put  out  and  deprived  of  such  premises. 

The  plaintiff  bases  his  right  to  recover  on  the  Act  ot 
the  L^slature  of  this  State,  passed  in  1858,  entitled  ''An 
Act  for  the  better  protection  of  settlers  on  public  lands  in 
this  State,  and  to  secure  the  rights  of  parties  in  certain 
cases,"  (Laws  of  1858,  p.  345);  and  to  show  tliat  his  case 
comes  within  the  provisions  of  this  Act,  the  plaintiff,  by  bis 
complaint,  states  llie  facts  essential  to  tb«  main^^nanoe  of  his 
action  under  it.  The  most  of  these  facts  are  admitted  by  the 
defendants  in  their  answer.  The  defendanta  further  answer, 
stating  affirmatively  facts  in  avoM&noe  ct  the  effect  ci  the 
matters  alleged  by  the  complaint  The  plaintiff,  by  stipula- 
tion, admitted  certain  of  the  matters  so  pleaded  by  the  defend- 
ants, and  the  cause  was  submitted  to  the  Court  npon  the  plead- 
ings and  this  stipulation  for  judgntient 

The  facts  of  the  case,  as  submitted,  are  bri^y  and  substan- 
tially as  follows:  In  1835,  a  grant  of  half  a  league  of  land, 
called  the  ''  Rancfao  Laguna  de  la  Merced,''  was  made  by  the 
Mexican  Government  to  one  Antonio  Gklindo,  who  immedi- 
ately thereupon  lentered  upon  the  lan4  wi  bnilt  a  house  and 
corral  thereon,  and  with  his  family  lived  upon  the  same,  ufflD<r 
it  for  the  purposes  of  cultivation  and  gracing.     Afterwards 
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ado  conveyed  the  property  to  Francisco  de  Haro,  who 
id  into  the  house  already  erected,  and  while  in  possession 

several  houses  on  the  rancho,  and  there  resided,  using  the 
for  cultivation  and  grazing,  until  he  died  in  1848  or  1849. 
heirs  of  De  Haro  presented  their  claim  for  the  half  league 
ted  to  the  Board  of  Land  Commissioners,  appointed  under 
^ct  of  Congress  passed  in  1851,  entitled  "An  Act  to  ascer- 
and  settle  the  private  land  claims  in  the  State  of  Califor- 
'  for  confirmation,  and  their  claim  was  afterwards  finally 
rmed  to  them.  Some  time  since  the  confirmation,  the 
adant  Mahoney  and  one  James  G.  Denniston  acquired  the 
i,  title,  and  interest  of  the  confirmees   in  said   rancho. 

premises  demanded  in  this  action  are  a  portion  of  the 
ma  de  la  Merced. 

t  the  time  Mahoney  conmienced  his  action  against  Thorn- 
ind  others,  an  official  survey  of  the  land  confirmed  to  Dc 
)'b  heirs  had  been  made  by  the  United  States  Surveyor- 
wal  for  California,  and  had  been  approved  by  him  at  the 

of  the  trial  of  that  action,  and  was  then  pending  in  the 
ed  States  District  Court  on  exceptions  filed  against  the 
9y  and  location  on  behalf  of  the  Government.  After 
•nton  had  been  ejected  and  removed  from  the  parcel  of 

in  controversy,  the  United  States  District  Court  rejected 
set  aside  the  said  survey,  aiid  ordered  a  new  survey  of 
lands  to  be  made.  •A.ccordingly,  another  official  survey 
made  and  approved  by  the  Surveyor-General,  and  by  hini 
med  to  the  United  States  District  Court  for  its  approval. 

survey,  which   excluded  the  premises  now  in  dispute, 

afterwards,  and  before  this  action  was  commenced, 
oved  by  the  same  Court.     After  this,  the  United  States 

party,  and  Mahoney  and  Denniston  as  claimants  of  the 
ho,  respectively  appealed  from  the  decree  approving  the 
named  survey  to  the  Supreme  Court  of  the  United  States, 
;h  appeals,  at  the  time  of  the  trial,  were  pending  and 
5termined. 

Tien  the  plaititiff  was  ejected  frbni  the  premises,  hcf  had 
ring  crops  on  the  land  of  the  raltxe  of  two  thousand  five 
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hundred  dollars,  which  Mahoney  converted  to  his  own  use. 
In  his  defense  to  the  action  of  Mahoney  against  him,  the 
plaintiff  herein  expended  nearly  nine  hundred  dollars,  and  bv 
reason  of  being  ousted  sustained  other  loss  and  damage  to  the 
amount  of  five  hundred  dollars,  besides  the  loss  of  the  use  of 
the  property,  which  was  of  the  value  of  one  hundred  dollars 
a  montL  Mahoney  has  remained  in  possession  of  the  de- 
manded premises  since  the  plaintiff  Thornton  was  ejected 
therefronu 

To  the  answer  of  the  defendants,  the  plaintiff  demurred  on 
several  grounds.  The  demurrer  was  overruled,  when  the 
parties  submitted  the  case  upon  the  pleadings  and  the  stipn- 
lation  to  the  Court  for  its  judgment,  and  the  Court  renderefl 
a  judgment  in  favor  of  defendants,  and  from  this  judgment 
the  plaintiff  has  appealed. 

The  appellant  by  his  counsel  alleges  that  upon  the  facts 
admitted  by  the  pleadings  and  stipulation,  the  plaintiff  was 
entitled  to  judgment .  for  the^  restitution  to  him  of  the  de- 
manded premises,  and  for  the  damages  sustained  by  him  bv 
reason  of  his  removal  therefrom,  and  therefore  he  says  the 
Court  erred  in  giving  judgment  in  favor  of  respondents  against 
appellant. 

The  position  thus  taken  on  behalf  of  the  appellant  presents 
for  consideration  the  effect  of  the  survey  in  question  as  a  final 
segregation  of  the  half  league  of  lajid  to  which  Mahon^  and 
Denniston  became  entitled  as  successors  in  interest  of  the  con- 
firmees of  the  Eancho  Laguna  de  la  Merced. 

From  the  facts  of  the  case  it  is  to  be  inferred  that  the  half 
league  granted  to  Oalindo  was  not  so  located  by  the  grant 
itself  as  to  render  it  entirely  certain  as  to  the  limits  and 
boundaries  of  the  quantity  designated,  though  the  Court,  in 
Mahoney  v.  Van  Winkle,  21  Cal.  576,  speaks  of  this  particu- 
lar grant,  as  one  for  a  specific  tract  of  land,  and  distinguishes  it 
from  that  class  of  grants  which  are  ''of  mere  quanti^  within 
vague  and  undefined  boundaries."  But  from  the  record  before 
ua  W9  are  campeUad  to  consider  it  a  grant  of  a  half  league  of 
land,  the  bound[arie^<  of  which  it  was  necessary  to  asca^n 
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official  measurement  or  segregation  before  the  quantity 
inted  conid  become  located,  and  the  grant  itself  could  be- 
ae  attached  to  a  specific  tract  of  land.  For  this  purpose 
nay  be  presumed  the  survey  vas  made,  and  it  may  also  be 
eumed  that  the  parties  contesting  by  appeal  the  correctness 
the  survey  and  its  approval  by  the  District  Court,  deemed 
BHthin  the  power  of  the  Government  to  confirm  it  or  set  it 
le  and  require  the  land  to  be  otherwise  surveyed  and 
ated.  If  the  grant  had  been  of  a  defined  tract,  the  survey 
^t  not  have  been  necessary,  except  for  the  purpose  of 
ertaining  the  courses  and  distances  of  its  boimdaries,  with  a 
w  of  furnishing  a  description  of  it  to  be  embodied  in  the 
eat  to  be  issued;  and  in  such  case  it  can  hardly  be  sup- 
«d  any  controversy  could  have  arisen  respecting  the  location 
de  by  the  Government  surveyor,    "We  shall  therefore  regard 

grant  as  of  a  half  league  of  land  within  an  area  larger  in 
ent  than  this  designated  quantity. 

By  the  laws  and  customs  of  the  former  Gk)vemment  the 
r^ation  and  location  of  the  specified  quantity  granted  was 
uired  to  be  made  by  an  officer  of  the  Gbvemment.  Th^ 
ing  off  and  segregation  of  the  land  from  the  general  ai^a 
B  a  part  and  perhaps  the  most  important  part  of  the  cere- 
ny  of  the  judicial  delivery  of  possession  to  the  grantee; 
lere  the  quantity  designated  was  to  be  carved  out  of  a  larger 
ct,  the  judicial  measurement  and  location  of  such 
mtity  was  necessary  in  order  to  invest  l^e  grantee  with  a 
feet  title  to  a  specific  portion  of  the  general  tract.  Until 
9  duty  was  performed  by  the  Government,  the  title  of  the 
utee  was  inchoate  and  imperfect,  consisting  of  a  mere  right 
1  interest  existing  in  solemn  contract  or  obligation  on  thd 
•t  of  the  Qoveitanent  to  set  apart  to  the  grantee  so  much 
the  land  within  the  general  description  as  the  Government 
ligned  by  the  terms  of  the  grant  to  cede  to  him.  (Umted 
\tes  V.  Passat,  20  Howard,  ^iQ;  Fremont  v.  United  States, 
Howard,  668.) 

Fhough  the  grant  of  a  specified  quantity  within  a  territory 
lai^ger  extent  did  not  confer  upon  the  grantee  a  title  to  any 
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particular  and  defined  portion  of  the  land,  still  he  became 
invested  with .  such  an  interest  in  all  the  lands  of  the  entire 
area  as  conferred  upon  him  the  right  to  its  possession,  to  the 
exclusion  of  all  persons  except  those  claiming  an  interest  in 
or  right  to  the  possession  of  the  land,  or  some  part  of  it,  nnder 
the  Government  {Waterman  v.  Smith,  13  OaL  410;  Com- 
wall  V.  Ctdver,  16  Cal.  429;  Riley  v.  Heisch,  18  OaL  200-202; 
Mahoney  v.  Van  Winkle,  21  Cal.  576,  677.) 

Such,  undoubtedly,  was  the  right  of  a  grantee  under  the 
Mexican  Government  at  the  lime  the  grant  was  made.  This 
aeems  to  accord  with  the  practice  of  the  Mexican  authorities 
in  California,  and  is  a  logical  necessity,  if  it  be  admitted  that 
a  grantee  of  a  specified  quantity  within  an  area  of  larger 
extent  had  the  right  of  entry  upon  the  land  before  the  quantity 
granted  was  segregated  from  the  general  tract;  otherwise,  as 
has  been  often  said  by  the  highest  Court  in  this  State,  the 
grantee  might  and  probably  would,  by  continual  encroachments. 
be  deprived  of  every  portion  of  the  entire  tract. 

In  Mahoney  v.  Van  Winkle,  21  CaL  677,  578,  the  learned 
Chief  Justice  used  the  following  appropriate  language  on  this 
subject:  '^If  there  be  a  surplus  witJiin  the  designated  boaud- 
firies  of  the  tract  over  the  specific  quantity  alleged  by  the 
grantee  in  his  petition,  or  intended  to  be  ceded  by  the  grsnt. 
the  Govemmeirt  can  at  any  time,  by  directing  its  measure 
ment  and  segregation,  restrict  the  grantee's  possession." 

^^The  grantee  cannot  himself  make  the  measurement  and 
segregation  so  as  to  bind  Government.  He  cannot  know  what 
particular  part  of  the  general  tract  the  Gbvemment  may  assign 
to  him,  or  what  part  it  may  reserve  for  its  own  use  or  offer  for 
sale  or  settlement.  He  is,  therefore,  directly  interested,  until 
the  official  segregation,  to  protect  the  entire  tract  from  waste 
and  injury,  and  to  im|»rove  it;  and  until  then  third  persons 
cannot  question  his  right  to  the  possession  of  the  whole. 
They  have  no  authority  to  fix  the  limits  of  his  possession, 
under  any  pretense  of  a  desire  or  intention  to  make  a  settle- 
ment upon  the  surplus  which  the  tract  may  contain  over  th' 
specific  quantity  designated.    Lands  thus  situated  are  not  opeu 
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settleiiient  by  the  legislatiba  of  Congress,  Inxt,  on  the  eoB- 
iry,  are  expressly  exempted  therefrom.  The  determinaiioii, 
erefore,  of  the  limits  of  the  grantee's  possession  is  a  matter 
Bting  solely  between  himself  and  the  GoTemment." 
The  doctrine  Ihns  declared  is  in  consonance  with  the  prin- 
pies  of  reason  and  justice,  and  meets  with  our  approval. 

preserves  to  the  party  who  can  justly  demand  of  the  Gk^v- 
nment  the  fulfillment  of  its  treaty  obligations,  the  right 
anted  to  him  by  the  old  Government.  It  cannot  be  pre- 
med  that  the  Congress  of  the  United  States  would  intention- 
ly  do  anything  to  impair  the  right  of  the  party  who  may 
Ad  an  interest  in  lands  thus  situated  under  a  grant  of  th* 
exican  'nation.  To  deprive  him  of  the  use  and  enjoyment  of 
Lj  portion  of  it  until  a  segr^ation  of  the  proper  quantity 
ight  be  made,  would  subject  him  to  the  mercy  of  every 
tmder,  and  consequently  would  greatly  imx>air,  if  not  entireij 
sstroy,  all  beneficial  use  whatever  of  the  portion  of  the  lani 
signed  for  his  benefit     That  it  Was  intended  in  such  cases 

protect  the  possessor  of  a  valid  daim  to  a  given  quantity 
'  land  comprehended  within  limits  of  a  larger  extent,  which 
mained  to  be  measured  and  segregated,  the  legislation  of 
3ngress  has  sufficiently  indicated  by  withholding  laznb 
aimed  under  a  Mexican  or  Spanish  grant  from  settlement 
ider  the  pre-emption  laws  of  the  Government.  Then,  untO 
e  Qovemment,  which  alone  has  the  authority  to  do  so, 
stricts  the  grantee's  possession  by  a  segregation  and  location 
;  the  quantity  granted,  the  grantee,  or  his  successor  in  inter- 
t,  must  be  held  entitled,  as  against  third  pev8t)ns  without 
tie,  to  all  the  lands  within  the  general  description  of  the 
•ant  This  rule  may  be  attended  with  some  inconveniences 
I  cases  where  the  amount  of  land  embraced  within  the  gen- 
■al  description  greatly  exceeds  the  quantity  designed  to  bo 
*anted;  but  notwithstanding  all  this,  the  claimant  is  entitled 
>  liie  protection  of  the  law,  and  as  the  authority  to  measure 
I  and  locate' the  exact  quantity  to  which  he  may  be  entitled 
ader  his  grant  rests  wholly  with  the  Government,  thiW  par- 
es must  abide  the  law,  and  wait  for  the  surplus  until  iim 
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Govenunent  shall  have  performed  its  duty  to  the  partj  inter- 
ested. 

Then,  has  the  Qovermnent  limited  and  restricted  the  omiers 
of  the  Rancbo  ''Lagana  de  la  Meroed"  to  the  area  described 
by  the  surrey  now  before  the  Supreme  Court  of  the  United 
States,  on  the  appeals  of  the  Qovemment  and  the  owners  of  the 
rancho,  respectively!  To  answer  this  question,  it  is  necessary 
to  ascertain  and  determine  the  effect  of  the  survey  in  the  con- 
dition in  which  we  find  it  at  the  time  this  action  was  com- 
menced. The  survey  had  then  been  made  and  approved  by 
the  proper  Court,  and  was  subject  to  examination  and  review 
by  the  Supreme  Court  of  the  IJnited  States,  and  to  be  disap- 
proved and  set  aside  by  that  tribunal.  Whether  or  not  appeals 
from  the  approval  of  the  District  Court  had  then  been  taken 
does  not  distinctly  appear;  and  perhaps  it  is  of  no  especial 
importance  to  know  this  fact;  the  parties  agree  that  appeals 
had  been  duly  taken  by  the  respondents  Mahoney  and  Dimnis- 
ton,  and  also  on  behalf  of  the  Government,  at  the  time  the 
cause  was  tried,  and  were  then  pending  and  undetermined: 
and  the  counsel  have  argued  the  case  upon  the  hypothesis 
that  the  appeals  had  been  duly  taken  when  the  action  was 
commenced — the  one  insisting  that  the  decree  of  the  District 
Court  approving  the  survey  is  final  in  the  sense  of  the  Act  of 
Congress  of  June  14,  1860,  from  the  time  it  was  pronounced 
until  it  shall  be  reversed  or  set  aside;  and  the  other  as  ear^ 
nestly  insisting  that  the  decree  is  only  final  as  to  the  Court 
which  rendered  it,  and  cannot  be  considered  as  absolutely  final 
until  after  the  Court  of  last  resort  shall  have  disposed  of  it, 
or  the  matter  is  no  longer  subject  to  the  contingency  of 
ehange. 

The  Act  of  Congress  (12  Statutes  at  Large,  88)  authorizes 
the  District  Court  of  the  United  States  of  the  districts  of  Cal- 
ifornia to  order,  on  proper  application,  any  survey  of  a  private 
land  claim  within  their  respective  districts  to  be  returned  into 
the  District  Court  for  examination  and  adjudication ;  and  the 
same  Act  provides  for  the  taking  of  testimony  as  to  any  mat- 
ters necessary  to  show  the  true  and  proper  location  of  the 


STJPEEME  COURT— APEH  TEEM,  1864.      583 

TkontOB  V,  Mmhoii«7  €t  •!#. 

ixn,  and  requires  tlie  Ooait  on  hearing  the  allegations  and 
3of s  of  ihe  parties  interestedi  to  render  jndgment  thereon ; 
d  if ^  in  its  opinion^  the  location  and  sorvej  be  erroneous,  the 
»nrt  is  authorized  to  set  aside  and  annul  the  same,  or  to  cor- 
!t  and  modify  it;  whereupon  it  is  made  the  difty  of  the  Sur- 
)ror-Gleneral,  on  being  served  with  a  certified  copy  of  the 
jree  of  the  Court,  forthwith  to  cause  a  new  survey  and  loca- 
»n  to  be  made,  or  to  correct  and  reform  the  survey  and  loca- 
n  already  made  so  as  to  conform  to  the  decree  of  the  Dis- 
ct  Court,  to  vfhidtk  it  shall  be  returned  for  confirmation  and 
proval.  And  by  the  fifth  section  of  the  Act  it  is  provided, 
hat  when,  after  publication  as  aforesaid,  no  application  shall 

made  to  the  said  Court  for  the  said  order,  or  when  said 
der  has  been  refused,  or  when  an  order  shall  have  been 
tained  as  aforesaid,  and  when  the  District  Court,  by  its 
cree,  shall  have  finally  approved  said  survey  and  location, 

shall  have  reformed  or  modified  the  same,  and  determined 
e  true  location  of  the  daim,  it  shall  be  the  duly  of  the  Sur- 
yor-Qeneral  to  transmit,  without  delay,  the  plat  or  survey 

the  said  daim  to  the  G^eral  Land  Office,  and  the  patent 
r  the  land  as  surveyed  shall  forthwith  be  issued  therefor, 
id  no  appeal  shall  be  allowed  from  tiie  order  or  decree  as 
oresaid  of  the  said  District  Court,  unless  applied  for  within 
c  months  from  the  date  of  the  decree  of  said  District  Court, 
Lt  not  afterwards;  and  the  said  plat  and  survey  so  finally 
^termined  by  publication,  order,  or  decree,  as  the  case  may 
I,  shall  have  the  same  effect  and  validity  in  law  as  if  a  patent 
•r  the  land  so  surveyed  had  been  issued  by  the  United 
tates.'* 
By  implication,  at  leiast,  any  party  interested  has  the  right 

appeal  to  the  Supreme  Court  from  the  order  or  decree  of 
)proval  made  by  the  District  Court  at  any  time  within  six 
onths  thereafter;  and  it  appears  in  this  case  that  the  par- 
es in  interest  have  only  availed  themselves  of  this  right. 

The  appeals  having  been  perfected,  all  further  proceedings 
[)on  the  survey  and  the  decree  approving  it  became  sus- 
snded.     A  patent  cannot  be  issued  for  the  land  surveyed 
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imtil  the  appeals  are  disposed  of,  otherwise  the  appeals  might 
be  wholly  ineffectual.  It  is  not  the  practice  for  the  United 
States  when  appellant  in  eases  of  appeals  from  the  decree  of  the 
District  Court  approving  a  survey  made  under  the  Act  of  Con- 
gress mentioned,  to  execute  a  bond  in  order  to  stay  proceedings 
upon  the  decree,  and  we  apprehend  no  such  bond  is  necessary 
for  the  purpose. 

In  the  time  of  Mr.  Ohief  Justice  Hale  it  was  the  law  of  Hie 
.  House  of  Lords  in  England^  that  the  presenting  of  an  appeal 
to  that  Court  of  dernier  resort  suspended  all  proceedings  in 
the  Court  below.  It  is  true  their  jurisdiction  was  for  a  long 
time  questioned  by  the  House  of  Commons,  and  also  by  sev- 
eral distinguished  Judges^  among  whom  was  Mr.  Chief  Justice 
Hale  himself;  but  notwithstanding,  the  jurisdiction  of  the 
House  of  Lords  finally  became  established,  and  so  remained 
until  nearly  the  beginning  of  the  present  century*  (Palmer'a 
Practice  of  the  House  of  Lords,  8  Paige,  881.) 

In  the  case  of  The  United  Stales  ▼.  Pacheeo,  30  How.  863, 
which  was  a  California  land  case,  an  application  was  made  on 
behalf  of  the  defendants  to  docket  and  dismiss  the  appeal 
under  a  rule  of  the  Court;  and  in  respect  to  it,  the  Gonrt 
said:  '^The  only  effect  of  docketing  and  dismissing  a  csm 
under  this  rule  is  to  enable  a  party  to  proceed  to  execute  hii 
judgment  in  the  Court  below.  It  removes  the  bar  to  further 
proceedings  in  that  Court  which  the  appeal  created,  and 
does  nothing  more.^'  The  converse  of  the  rule  here  laid  down 
is,  that  while  the  appeal  remained  pending  it  was  a  bar  to  fa^ 
ther  proceedings  in  the  Court  below. 

In  Taylor  v.  Savage,  1  How.  285,  the  Court  say:  "We  are 
by  no  means  prepared  to  say  that  a  complainant,  after  having 
appealed  from  a  decree  in  his  favor,  can  be  permitted,  pend- 
ing the  appeals  to  oany  into  execution  the  decree  whi<i  he  is 
seeking  to  reverse  in  the  appellate  Court  in  order  to  obtain  a 
decree  for  a  larger  sum." 

The  parties  who  have  appealed  from  the  decree  approving 
the  survey,  respectively  seek  to  reverse  it  in  the  appellate 
Court,  in  order  to  obtain  a  different  survey  and  location  of  the 
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[  to  which  the  assignees  of  the  confirmees  are  entitled  by 
r  grant  The  appellate  tribunal  may  reverse  this  decree 
set  aside  the  survey  which  has  been  approved  by  the  Dis- 
;  Court,  and  the  result  may  be  that  the  land  in  controversy 
eventually  be  selected  by  the  Government  as  a  portion 
be  quantity  to  be  assigned  to  the  claimants  and  granted  by 
patent  yet  to  be  issued.  Until  this  question  be  disposed 
he  plaintifiTs  action  must  be  considered  as  premature^ 
adpnent  affirmed. 


r 


AO  BRANHAM  and  WILLIAM  L.  SMITH,  Teustees 
FOB  James  F.  Heed,  et  ai.  v.  The  MAYOR  and  COM- 
MON COUNCIL  OF  Thb  city  of  SAN  JOSE,  and 
WILLIAM  DANIELS,  JAMES  C.  COBB,  and  S.  O. 
HOUGHTON,  CoMMissioNEBs  of  the  Funded  Debt, 

B   OF    ATDNTAifiUMTO. —  An    AjaDtamlento    wai    a    mnniclpal    body,    and 

■ould  take  and  exercise  onlj  inch  poweri  ai  were  conferred  opon  It  bj  tbe 

^111  of  the  aorerelgn,  as  expressed  In  the  laws  creating  It. 

i^AiiTT —  Atbbmbnt   of   CONCLUSION    OF  .  LAW. —  An   averment    In   a    com- 

>lalnt  that  an  Ayuntamlento  bad  fall  power  and  lawful  aatborlty  to  do  a 

wrtlcular  act.  Is  an  arerment  of  a  eonclnslon  of  law,  and  does  aot  tender 

in  Issue  of  fact. 

rsasB  —  What  it  Aduiti. —  A  demarrer  to  •  complaint  containing  anch 

illegatlon  does  not  admit  Its  truth. 

L — A  demutrer  admits  the  truth  of  such  facts  only  as  are  Issuable  and 

irell  pleaded. 

u>  Land*  —  IfOKTOAOB  oFw — An  Ayuntamlento  bad  no  power  to  mortgage 

:he  lands  of  the  paeblo,  and  a  mortgage  on  sacb  lands  given  by  It  was  a 

lulllty,  and  vested  In  the  mortgagee  no  Interest  la  the  lands. 

MORTOAGB  —  Dacan  Fobbclosing. —  A  decree  foreclosing  a  mortgage 
nade  by  the  Ayuntamlento  of  San  Jos6  on  the  poeblo  lands.  In  an  action  iu 
irhlch  the  City  of  San  Jos4,  the  successor  of  the  Ayuntamtento,  was  a  party 
Icfendant,  did  mat  affect  the  dty,  nor  estop  It  from  setting  op  Its  title  to 
the  lands. 

iFF's  Salb  undbb  Void  Dbcbbb. —  A  Judicial  sale  under  such  decree,  and 
^e  execution  of  a  Sberlff*s  deed  to  the  parcbaser,  did  not  vest  In  hUn  any 
title  to  the  lands,  but  all  proctedlnga.  Including  the  doorae  aaffraM  SherlflTs 
Seed,  were  utterly  void. 

iFF's  Dbbd  —  What  it  Gonybtb. —  A  decree  forectufting  a  mortgage,  and 
Urectlng  a  sale  of  the  mortgaged  premises,  and  the  aecutlon  of  a  Sheriff's 
leed  under  the  decree,  transfers  to  tbe  purchaser  whatever  Interest  the  mort- 
lage  created  and  vested  In  the  mortgagee,  and  nothing  more. 
hb    DBAiiUra    with    Municifal   Cobpobation. —  Partlea   dealing    with    a 
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municipal  corporation  ara  ehargaakla  wltli  foil  knowledga  of  Ita  powen,  and 
act  at  their  pern. 

S^MB  —  CoNFiBMiMo  VOID  Balb. —  Ab  agreement  made  between  the  monlei- 
pal  authoritiea  of  Ban  Jo86  on  the  one  part,  and  the  pnrehaaera  of  the 
poehlo  land  at  a  Jndldal  aale  made  nnder  a  deeree  foreeloetaic  a  mortsigt 
executed  by  the  mnnlclpallty  on  thoae  landa  on  the  other  part,  oondrailns 
onto  lald  porchasere  all  the  rlghta  and  intereata  In  anch  landa  whicb 
thej  acquired  by  their  pnrchaie  at  the  SherUTa  sale,  and  releaalng  onto 
them  all  the  right  and  title  which  the  dty  then  had,  or  might  afterwardi 
have  therein,  wae  void,  and  conferred  upon  eald  pnrehaaera  no  new  right 

OoMFiaMAnoM  —  BvracT  or. —  A  confirmation  may  make  good  a  TOldaUe  or 
defeaalble  eatate,  but  cannot  operate  upon  or  aid  an  eatate  which  Is  Told 
InUw. 

Bblbabb  —  BviscT  or. —  Where  there  la  no  eatate  In  a  releasee  to  support  a 
releaae,  or  upon  which  It  can  operate,  a  releaae  la  void. 

Baxs  —  Whbk  yow4 — A  releaae,  nnleta  the  releasee  la  In  poaseaaKm,  la  foM. 

•rtino  Abidb  Balb. —  A  naked  purchaaer  at  a  judicial  sale  made  under  a  de- 
cree ferecloslng  a  mortgage,  la  not  entitled  to  haTO  the  satisfaction  of  the 
Judgment  under  which  the  sale  waa  made  aet  aside  and  to  be  anbregated  ta 
the  rights  of  the  plaintiff  la  the  judgment,  because  the  sale  waa  TOld,  tad 
he  acquired  no  title  to  the  property  purchaaed. 

Ban. —  A  purchaaer  at  a  judicial  sale  made  under  auch  decree  cannot  matn- 
taln  an  action  to  recover  baA  the  purchaae  money.  Hla  mistake  was  one 
of  law  aa  to  the  yalldlty  of  the  sale,  and  from  such  mistake  no  relief  can 
be  granted. 

Appeal  from  the  DiBtrict  Court,  Third  Judicial  District, 
Santa  Clara  County. 

The  demurrer  to  the  complaint  was  sustained^  and  judgment 
rendered  for  defendant  in  the  Court  below,  and  plaintiff  ap- 
pealed. 

The  other  facts  are  eftated  in  the  opinion  of  the  Court 

J.  B.  Crockett,  for  Appellant 

The  city  is  precluded  by  the  proceedings  on  the  foreclosure 
from  raising  this  point  The  respondent  was  a  party  to  the 
foreclosure  suit,  was  senred  with  process,  and  appeared  to  the 
action. 

If  the  mortgage  was  void  for  any  reason,  that  defense  should 
then  ^ye  been  !made;  and  having  failed  to  make  it,  the 
respondent  is  estopped,  by  the  decree  of  foreclosure,  from 
Smpeaching  the  validity  of  the  mortgage.  It  has  become 
rea  jvdicata,  and  the  validity  of  the  mortgage  is  no  longer 
for  discussion. 
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The  principle  which  I  invoke  is  stated  as  follows  in  a  lead^ 
g  case  decided  by  Chancellor  Kent,  then  a  Justice  of  the 
>urt  of  Errors  of  New  York :  "  The  judgment  or  decree  of 
Court  possessing  competent  jurisdiction  is  not  only  final  ae 
the  subject  matter  thereby  determined^  but  also  as  to  every 
her  matter  which  the  parties  might  litigate  in  the  cause 
id  which  they  might  have  decided."  {Le  Ouen  v.  Gauvemur 
ala.,  1  John  Ca.  436.) 

There  is  nothing  new  in  this  principle,  imd  it  is  now  too 
sU  established,  perhaps,  to  need  the  citation  of  numerous 
Lthorities;  nevertheless,  to  show  how  broadly  it  has  been 
cognized  in  this  State  and  elsewhere,  I  refer  to  the  following 
Bes:  Dewey  v.  Gray,  2  Cal.  377;  Clary  v.  Hoagland,  6  Cal. 
(7;  GunierY.  Laffan,  7  CaL  692;  Cal  8t.  Nov.  Co.  v.  Wright, 
Cal.  692;  Cahom  v.  Leavy,  10  CaL  216;  Davidson  v.  Dallas, 

>  CaL  75. 

The  respondent,  therefore,  had  the  opportunity  in  the  fore- 
OBUxe  suit  to  assail  the  mortgage  as  void,  or  fraudulent,  or 
>T  any  other  reason  invalid.  But  no  such  defense  was  made; 
',  if  made,  was  overruled  by  the  Court  If  the  final  decree 
as  erroneous^  the  respondent's  remedy  was  by  appeal.     But 

>  appeal  was  taken,  and  the  judgment  of  foreclosure  was 
srfected  by  a  sale,  at  which  the  property  was  purchased  by 
ird  parties  at  a  large  price.  When  these  purchasers  now 
it  up  the  SherifiPs  deed  as  a  mimiment  of  title,  the  respond- 
it  seeks  to  go  behind  the  decree  of  foreclosure,  and  assails 
te  mortgage  as  having  been  made  without  authority  of  law; 
id  endeavors  to  impeach  the  foreclosure  sale  oa  the  ground 
lat  the  property  could  not  be  mortgaged  or  sold,  and  that, 
lerefore,  the  sale  was  a  nullity.  These  were  proper  de- 
fuses, if  valid,  in  the  foreclosure  suit;  but  after  a  final  decree 
I  that  case,  the  respondent  is  estopped  by  it,  and  cannot  in 
lis  action  re-try  matters  which  might  have  been  litigated  in 
lat  case. 

The  counsel  for  respondents  claim  that  the  contract  of  June 
2th,  1861,  was  void  as  a  deed  of  confirmation,  or  as  a  release, 
Bcause  there  was  no  title,  or  color  of  title,  in  Branbam  & 
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White  to  be  confirmed,  and  no  estate  in  Aem  on  whicli  a 
release  could  operate.  They  assume  that  the  Sheriffs  sale 
was  an  absolute  nullity,  and  therefore  Branham  b  White  had 
no  title  on  which  to  predicate  a  release  or  deed  of  confirmation. 
If  their  premises  be  conceded,  and  if  the  contract  of  Jnne 
12th  be  treated  only  as  a  technical  release  or  deed  of  confirm- 
ation, their  conclusion  may  be  correct  But  the  contract  is 
not  simply  a  technical  release  or  confirmation.  It  is  a  compro- 
mise of  doubtful  rights,  in  which  each  of  &e  parties  eonoedes 
to  the  other  a  portion  of  his  supposed  right  The  principle 
invoked  by  the  counsel  has  no  application  to  such  a  case,  and 
applies  only  where  a  person  holding  a  portion  of  the  estate 
releases  his  interest  to  the  holder  of  the  remaining  portion,  or 
where  a  prior  defective  conveyance  is  confirmed  by  a  new  one. 
Compromises  of  doubtful  rights  leet  upon  a  wholly  different 
basis ;  for  every  compromise  necessarily  assumes  that  the  rij^t 
is  with  the  one  party  or  the  other,  but  owing  to  a  doubt  aa  to 
which  party  is  in  the  right,  they  make  mutual  oenoeesions,  in 
order  to  end  the  dispute;  and  hence,  compromises  fairly  made 
are  never  disturbed,  even  though  it  afterwards  appear  iJiat  one 
of  the  parties  was  wholly  without  title.  The  c<»itract  in  ques- 
tion purports  to  be,  and  is,  simply  a  compromise,  in  which 
each  party  cedes  to  the  other  a  portion  of  his  supposed  rights. 
The  question,  therefore,  is  entirely  free, from  the  technical  dif- 
ficulties suggested  by  the  counseL 

I  concede  on  this  argument,  as  I  did  on  the  oral  argument, 
that  the  mortgage  was  a  nullity  for  want  of  power  in  the 
Ayuntamiento  to  make  it  No  title,  therefore,  passed  at  the 
foreclosure  sale.  It  would  be  absurd,  then,  to  issue  a  new 
order  of  sale  and  repeat  the  process  of  seeking  to  enforce  a 
void  mortgage.  The  counsel  admit  that  the  judgment  was 
one  of  foreclosure  only,  and  not  a  money  judgment  on  which 
an  execution  could  issue.  The  mortgage  being  void,  the  judg- 
ment founded  on  it  was  void. 

The  judgment  aa  well  as  the  mortgage  being  void,  the  orig- 
inal demand  of  Belden,  Aram  &  Reed  was  not  merged,  and 
remained  precisely  as  if  no  judgment  had  been  rendered. 
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t  Temained  simplj  a  debt  da&  from  the  city  and  Belden, 
Lram  &  Reed^  and  the  debt  was  not  satisfied,  nor  the  evidenee 
f  indebtedness  cancelled.  The  jndgment  being  void,  the  pny 
eedings  of  the  Sheriff  were  void.  His  return  on  the  order  of 
be  sale,  that  the  judgment  was  paid,  was  a  nullity  because 
here  wus  no  ralid  judgment  or  order  of  sale.  He  had  no 
lower  whatever  in  the  premises,  and  all  his  acts  were  void* 
rhe  original  debt,  then,  was  not  satisfied,  and  Branham  & 
Thite,  under  a  mistake  of  both  law  and  fact,  advanced  to 
lelden,  Aram  &  Reed  the  full  amount  of  the  demand  whidi 
hey  held  against  the  city.  The  princijl^le  involved  is  this, 
0  wit:  if  a  stranger,  under  a  mistake  of  law  and  fact,  pay 
he  debt  of  a  third  person,  is  he  entitled  to  be  subrogated  to 
be  rights  of  the  creditor,  and  partieularly  if  the  evidence  of 
ndebtednees  be  not  cancelled  ?  If  a  bt ranger,  under  the  rais^ 
aken  belief  that  he  is  liable  aa  surety  for  the  debtor,  pay  the 
[ebt,  is  he  entitled  to  be  subrogated  t  Or,  if  a  surety  ^vfao  haa 
een  released  pay  the  debt  in  ignorance  of  that  fact,  is  he 
ntitled  to  take  the  place  of  the  creditor  f  If  the  innocent 
lolder  of  a  junior  mortgi^,  which  afterwards  turns  out  to 
e  forged,  pay  off  a  prior  inciunbrahfie,  is  he  entitled  to  be 
ubrogated  to  the  rights  of  the  creditor?  If  a  junior  mort- 
gage be  foreclosed,  and  at  the  sale  a  stranger  purchases  the 
quity  of  redemption  tod  pays  off  the  prior  mortgage,  and 
f  it  afterwards  appear  that  the  foredosure  sale  was  void  for 
^ant  of  jurisdiction  in  the  Court,  would  the  purchaser  bo 
abrogatedt 

If,  by  means  of  fraudulent  represcmtations,  a  stranger  be 
nduced  to  pay  the  debt  of  another,  he  would  be  entitled  to 
e  subrogated  on  the  ground  that  he  acted  upon  a  falsehood 
nd  would  not  otherwise  have  parted  with  his  mon^j.  Oti 
he  same  principle,  and  for  the  same  reason,  be  is  entitled  to 
,  like  relief  when  he  pays  the  debt  of  another  undei*  a  mis- 
ake  of  law  or  fact  In  this  case,  Branham  &  White  acted 
ipon  a  mistake,  both  of  law  and  fact.  They  were  mistak^i 
a  the  law  as  to  the  power  of  tixeAyiintamiento  to  m6rtgage 
be  land^  and  as  to  the  obligatoiy  force  of  the  mortgagee 
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Tbey  were  Tnifltalren,  also^  as  to  tiie  fact  that  there  was  a  ^ 
decree  of  f oredosnra  There  was  manifestly  a  mistake  in  th< 
respects  on  the  part  of  all  concerned.  It  was  a  plain  case 
mutual  mistaka  They  all  supposed  the  mortgage  and  jm 
ment  to  be  valid.  In  cases  of  mutual  mistake,  the  transact] 
ought  not  to  stand,  because  it  lacks  the  primary  elemezxt 
an  obligatory  contract,  to  wit:  the  assent  of  the  united  wiU  a 
judgment  of  the  parties. 

^'Equity  will  relieve  against  a  mutual  mistake,  when  i 
property  which  one  party  supposed  himself  purchasing;  a 
the  other  supposed  himself  seiQing,  does  not  eodst"  (M€urt 
y.  Bermett,  8  Paige,  312.)  The  only  difFerence  between  tl 
case  and  this  is,  that  thou^  the  property  existed,  the  pcurt 
had  no  power  to  sell  it  as  they  supposed  they  had.  They 
supposed  the  title  would  pass  at  the  foreclosure  sale.  Oi&  '^ 
belief  Branham  &  White  advanced  their  money. 

In  a  contract  for  the  sale  of  lands,  if  both  parties  are   ^ 
taken  as  to  the  vendor's  Hile,  which  was  supposed  to  he    ¥ 
feet,  but  proves  to  be  void,  a  Oourt  of  equity  will  relieve 
vendee  from  the  contract     (Hadhek  v.  WUliama,  10  V"^^ 
670;  Ohamplain  v.  Layton,  1  Edw.  Oh.  467;  Same  case^ 
ported  18  Wend.  407.) 

•  And  in  a  clear  case,  equity  will  relieve  against  a  con<^ 
founded  on  a  mistake  of  law  alone.  (LamoU  v.  BowUf,  C  '^ 
&  J.  500 ;  Oamer  v.  Oaamer,  1  Desau,  487 ;  Lovmdes  v.  C^ 
holm,  2  McCh.  455.) 

A  vendee  may  rescind  the  contract,  when  it  appears 
parties  supposed  the  vendor  had  the  title,  but  in  fact  he    ' 
none.    (BawUn  v.  Pollock,  7  Monr.  26.) 

If  a  contract  of  sale  ought  not  in  conaoienoe  to  bind  fsa^ 
the  parties,  as  if  there  had  been  mistake  or  fraud,  a  Coor^ 
equity  will  set  aside  the  contract  {Hepburn  v.  Dwdof^^ 
Wheat  179 ;  Dunlop  v.  Hepburn,  2  Wheat  281.) 

If  a  judgment  be  supposed  to  be  a  lien  on  land  when  ^^ 
not,  this  is  a  mistake  in  law,  which  will  be  relieved  agaiu0^ 
the  defendant  can  be  placed  in  statu  quo.  (Crosier  v.  Aff^^ 
Paige  OL  R   137;  WiUiamm  v.  Ohampion,  6  Ham.    ^^ 
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ring  r.  Hanmi,  8  Jones  Eq.  N.  0.  96;  Schermerhom  ▼. 
rhyJU,  9  Paige,  28.) 

Fhe  doctrine  of  subrogation  does  not  depend  on  privity,  nor 
it  confined  to  cases  of  suretyehip;  but  it  is  a  mode  which 
litj  adopts  to  compel  the  ultimate  discharge  of  the  debt  bv 
a  who,  in  good  conscience,  ought  to  pay  it.  (MeCormicJe 
Trwin^  86  Penn.  State  R  111.) 

So  where  the  land  is  purchased  in  good  faith  at  an  adminis- 
tor's  sale,  which  is  void  because  the  requirements  of  the 
tute  were  not  complied  with,  and  the  purchase  money  has 
m  applied  in  extinguishment  of  a  mortgage  to  which  the 
id  was  subject,  the  purchaser  will  be 'sute-ogated  !to  the 
;hts  of  the  mortgagee  to  the  extent  of  the  purchase  money, 
1  the  owner  will  not  be  entitled  to  recover  possession  until 
repays  the  purchase  money.  (VtUle  y.  Fleming,  29  Mo. ;  S 
les,  152.) 

In  this  case,  Branham  &  Smith  paid  a  large  sum  for  the 
rohase  money  at  the  foreclosure  sale,  which  was  applied  in 
dnguishment  of  a  just  debt  due  from  the  respondent  to 
Iden,  Aram  &  Beed;  and  I  claim  that  if  the  sale  was  void 
d  the  mortgage  a  nullity,  Branham  &  Smith  should  be  sub- 
^ted,  pro  tcmio,  to  the  rights  of  the  creditors  Belden,  Aram 
Beed,  under  the  oiii^nal  obligatSon,  and  are  entitled  to 
sover  from  the  respondent  the  amount  paid,  with  the  same 
e  of  interest  to  which  Belden,  Aram  &  Beed  were  entitled. 

W.  T.  WaUaee,  and  B.  0.  Houghton,  for  Bespondents« 

The  counsel  for  appeUant  seeks  to  make  the  broad  sweep- 
;  averment  which  he  has  chosen  to  insert  in  his  complaint, 
it  the  Ayuntamiento  had  the  lawful  power  cmd  aaithority  to 
xlraci  the  debt  amd  make  the  m^ortgage,  conclusive  alike  upon 
)  law,  this  Court,  and  the  rights  of  tibese  defendants. 
We  mi^t  answer  this  by  saying  that  the  question  as  to  the 
istence  of  this  asserted  power  in  the  Ayuntamiento  is  itself 
question  of  law,  and  that  the  opinion  in  Hart  v.  Burnett 
Qounees  the  law  to  be  directly  contrary  to  what  it  is  averred 
be  in  the  eompiaini.    The  effect  of  a  demurrer  is  to  admit 
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the  truth  of  tkefaciBmily  tuhi<^  €ure  weQ  pleaded,  i^  ordei 
the  law,  as  contradistinguished  from  but  arising  npon 
facts,  may  be  determined  —  nothing  mo^e.  The  averoie 
the  complaint,  that  the  instrument  of  mortgage  was  "i 
respects  binding  and  ohligeiory  upon  said  pueblo,  and  thai 
Town  Ootmeil  of  Ayuntamiento  had  due  <md  lawful  auil 
amd  power  to  enter  into  said  contract  *  *  *  and  the 
contra6(  and  mo(rtgaglB  were  in  law  obligatory  on  said  pu< 
axe  not  averments  of  matters  of  fact,  but  are  only  aven 
of  condtmona  t>f  law,  and  are  therefore  not  admitted  b 
demurrer. 

In  Thomas  v.  Desmond,  12  Howard's  Practice  Report 
allegation  of  the  octtnidaint  was,  *^  t.hat  the  said  plaintif  ii 
the  sole  owner  of  the  sajd  demand  against  the  said  defends 
The  Court  said  thh%  ^^is  metoly  m  all^atioti  of  a  cOncUist 
law/' 

In  Sdams  ▼.  EoUey,  Admx.,  12  Howard's  Praetice  Re 
321,  the  allegation  w$t8^  '4he  plaintiff  became  and  ws 
owner  of  all  the  intere&ts,  rights,  and  clainis^  *  *  * 
owner  of  all  accounts;  and  that  the  moneys  due  from 
BxAleyj  Ht  the  ti)ne  of  bis  death,  to  idl  the  said  piK)pri 
became  and  Were  find  stiQ  are  the  properly  of  the  plai&l 
The  Court  said,  In  relation  to  this  aVeirmeiit:  ^^  Here  id  n( 
alleged  shdWijig  the  plaintiff's  title  to  the  riglafis  and  int 
of  other  proprietors,  of  which  he  claims  to  be  thie  i 
*  *  *.  The  plaintiff  only  alleges  that  he  is  the  owner 
which  is  only  a  legal  c&ndusum.**  (McMvrray  r.  Giffc 
How.  P.  R  14;  Bentley  v.  Jones,  4  How.  P.  R  204.) 

It  will  be  86en  by  reference  to  the  cbinplaint,  th 
the  contract  of  Jiiiie  12th,  1851,  the  city  authorities  r 
took  to  conftrm  xxnto  Branham  &  White  all  the  righl 
interest  which  Braliham  &  White  had  acquired  at  Bh( 
sale;  and  before  entering  upon  the  examination^  of  fhe  n 
and  iextent  of  the  powers  of  the  intmicipality  of'San  Josf 
the  pueblo  lands,  we  d^ire  to  submit  the  proposition  o: 
that  insofar  as  this  is  Ail  insti*ument  oi  confirn^ation  merely, 
not  aid  or  strfength^n  the  title  of  the  cohflhne^^  hainetf  ih( 
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d  in  the  very  tiature  <rf  things  cotdd  not  d(h  Bo,  because  of 
3  lUter  nullity  of  the  estate  attempted  to  he  confirmed. 
In  the  case  at  bar  the  releasees  had  no  estate  in  law  in  the 
id;  thej  had  no  possession  of  any  part  of  it;  there  was^  of 
Lirse,  no  privity  of  estate  between  them  and  the  releasers; 
d  for  these  reasons  (done,  resting  as  they  do  simply  upon  the 
nation  of  the  confirmees  and  releasees  in  relation  to  the  land, 
d  conceding,  for  the  purpose  of  the  considetration  of  this 
Dposition,  the  most  ample  power  in  the  city  authorities  to 
I,  we  submit  that  the  confirmation  and  release  were  simply 
id  and  inoperative,  for  reasons  based  wholly  upon  the  con- 
lion  and  sUiuUion  of  the  supposed  releasees  and  confirmees  in 
lation  to  the  property  which  is  ^the  subject  of  release  and 
afirmation.  That  this  is  their  condition  at  law,  and  that  no 
ludy  accident;  mistake  of  fact,  or  other  matter  ot  equity 
^izanee  is  shown  entitling  them  to  equitable  relief. 
The  plaintiffs  are  not  entitled  to  be  substituted  or  subro- 
ted  to  the  rights  of  Belden,  Aram  &  Reed,  who  claim  to 
ve  recovered  a  judgment  against  the  city  for  an  indebted- 
ss  contracted  by  the  Ayuntaniiento  of  die  pueblo. 
The  plaintiffs  claim  that,  although  it  be  true  that  the  inatni- 
?nt  of  mortgage  made  by  the  Ayuntamiento,  and  the  sale 
ide  thereon  by  the  Sheriff,  were  insufficient  to  pass  the  title 

the  land  to  the  plaintiffs;  and  although  it  be  true  diat  the 
atract  of  June  12th,  1851,  ought  not,  on  the  principles  of 
uity  jurisprudence,  to  be  cpedally  enforced  by  this  Court, 
t  the  plaintiffs  are,  at  oZZ  events,  entitled  to  be  substituted  to 
ch  rights  as  Belden  et  al.  claimed  upon  their  judgment 
ainst  the  city;  and  this  asserted  claim  of  the  plaintiffs  to 

substituted,  la  made  by  their  oounsel,  in  his  argument,  to 
st  upon  the  general  doctrine  of  subrogation,  as  understood  in 
e  law,  and  also  upon  the  circumstance  that  the  money  of  the 
^lintiffs  went  to  satisfy  the  Belden  judgment,  and  that  the  title 

the  property  they  purchased  at  the  Sheriff's  sale  has  failed. 
e  will  consider  these  two  positions  of  the  counsel  together. 
The  bill  discloses  the  fact  that  in  tlie  suit  of  Belden  v.  The 
'dy,  a  mortgage  made  by  the  Ayuntamieoto,  on  the  9th  April, 
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1850,  upon  the  pueblo  lands,  was  pretended  to  be  forecl 
and  the  premises  ordered  to  be  sold  to  satisfy  judgment 
judgment  or  decree  simply  forecloses  this  supposed  morl 
and  does  not  provide  any  relief  over  against  the  defendsmi 
any  residue  or  deficiency  remaining  due  after  the  sale  o 
supposed  mortgaged  premises. 

We  are  not  indulging  now  in  any  criticism  upon  the 
verbiage  of  the  complaint  An  inspection  of  ihe  recoi 
ihe  proceedings  shows  that  the  fact  is  really  so. 

The  law  in  force  at  the  time  of  these  proceedings,  ( 

1850,  p.  456,)  provides  that  the  judgment  upon  forecl 

iMir  might  direct  an  execution  for  any  deficiency  remaining  afte 

.|^j  of  the  mortgaged  premises;  but  in  this  case  the  complaii 

.#^|.'^       J  not  ask  it,  nor  did  the  decree  award  it,  although  it  pro 

iflHHilH  that  any  excess  in  the  amount  realized  by  the  sale  ove 

^^^   "^  amount  of  the  debt,  should  be  paid  over  to  the  def endan 

did  not  direct  any  execution  for  any  deficiency  that  mi^t 
This  was,  no  doubt,  the  intent  and  design  of  both  parties,  be 
the  bill  does  not  disclose  to  us  that  the  Mayor  and  Coi 
Council  resisted  the  proceedings'in  any  way. 
'  Now,  this  prayer  to  be  subrogated  to  Ihe  rights  of  th( 

ties  in  that  decree  simply  amounts  to  a  proposal  to  revi^ 
decree  to  sell  the  pueblo  lands  under  the  invalid  moi 
made  by  the  Ayuntamiento  on  the  9th  day  of  April, 
because  the  only  relief  awarded  to  the  plaintiffs  in  that  < 
was  a  sale  of  these  lands  under  that  instrument  of  morl 
and  a  decree  of  subrogation  of  these  plaintiffs  in  the  suit 
to  the  rights  of  the  other  plaintiffs  in  the  decree  of  Beh 
al.  V.  The  Mayor  et  al,  cannot  alter  the  terms  of  that  < 
itself.     If  the  Court  were  now  appealed  to  in  the  first  in 
to  decree  a  foreclosure  of  that  instrument  of  mortgage,  it 
not  do  so  with  the  light  of  the  decision  in  Hart  v.  Bumeti 
the  subject,  and  yet  the  proposed  subrogation  indirectly 
do  that  very  thing. 

Another  consideration  which  is  fatal  to  the  claim  of 
gation,  is  that  the  bill  is  not  properly  drawn  for  the  pi 
of  such  relief.     It  does  not  make  the  necessary  parlies  d 
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to  enable  the  Court  to  render  such  a  decree.  The  claim 
lat  the  plaintiffs  be  subrogated  to  the  rights  of  Belden^ 
n  &  Reed,  under  their  decree  against  the  defendants;  and 
ould  seem  a  dear  proposition  of  law,  even  without  the 
Df  authority,  that  if  the  supposed  rights  of  any  man  are 
B  taken  from  him  and  given  to  another  by  the  judgment 

Court,  he  whose  supposed  rights  are  to  be  thus  trans- 
;d  should  be  a  party  before  the  Court 

the  decree  is  made  without  the  presence  of  Belden,  Aram 
eed,  the  supposed  owners  of  these  rights,  would  such  a 
ee  bind  them?  Could  they  not  resist  it  whenever  any- 
;  under  it  was  claimed  as  against  them  f  Would  the  defend- 
er any  one  else  be  protected  by  such  a  decree  if  they  after- 
I  treated  with  the  plaintiffs  in  this  suit  as  the  real  owners 
ich  supposed  rights  ?  How  can  a  decree  be  made  to  reach 
;fat  or  title  of  any  hind,  unless  such  right  or  title  is  hrought 
re  the  Court  to  he  hound  hy  a  decree  f 
I  Mitford's  Chancery  Pleadings  (Note  on  Parties,  898)  it 
fdared  that  *^  the  general  rule  is  that  all  are  necessary  par- 
who  have  an  interest  in  the  subject  matter  which  may  be 
ted  by  the  decree.  The  rule  is  founded  on  the  great  prin- 
I  of  preventing  future  litigation,  and  taking  away  multi- 
ty  of  suits,  by  adjudicating  upon  the  rights  of  all  such 
ies  upon  whom  a  decree  may  or  ought  to  operate." 
be  cases  of  Oaldwett  ▼.  Taggart,  4  Peters,  190,  and  West 
andall,  2  Mason,  181,  declare  that  the  general  rule  is,  that 
rver  numerous  the  persons  interested  in  the  subject  of  a 

they  must  all  be  made  parties  plaintiff  or  defendant,  in 
r  that  a  complete  decree  may  be  made  —  it  being  the  oon- 
t  aim  of  a  Court  of  equity  to  do  complete  justice,  by 
racing  the  whole  subject,  deciding  and  settling  the  rights 
U  persons  interested  in  that  subject,  and  thus  make  the 
Drmance  of  the  order  perfectly  safe  to  those  who  have  to 

it,  and  also  prevent  litigation  in  the  future. 

will  be  borne  in  mind  that  at  the  time  the  plaintiff  paid 
twenty-six  thousand  dollars  there  had  been  no  treaty  or 
Uaiion  of  any  hind  between  them  and  the  city  aojUhorities; 
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there  was  no  privity  or  connection  between  the  city  anc 
plaintiff  at  all  in  making  that  purchase;  they  never  nn 
relation  to  the  matter  of  this  purchase  or  sale  until  the 
of  June,  1851,  and  which  was  a  period  of  about  one  n 
after  the  plaintiffs  made  their  purchase  at  Sheriff's  sale, 
Jiad  paid  all  the  money  they  ever  paid. 

The  plaintiffs  were  therefox^e  strangers  to  the  proceedin 
bidding  and  purchasing  at  a  judicial  sale  just  as  any  one 
had  a  right  to  do;  there  is  then  a  total  want  of  any 
feature  as  indiuiements  held  out  to  plaintiffs  to  purchase, req 
or  promises  made,  confidence  reposed  or  abused;  and  if 
plaintiffs  may  be  subrogated  to  the  rights  of  the  plainti 
execution,  then  it  must  be  because  the  rule  is  that  any 
chaser  upon  failure  of  the  title  to  the  property  purchased 
judicial  sale,  may  recover  of  the  defendant. in  executioi 
purchase  money  that  he  may  have  expended;  in  other  w 
hy  a  fiction  of  a  Court  of  equity,  the  defendant  in  executi 
supposed,  upon  sale  of  his  real  estate  by  the  Sheriff,  to  < 
into  the  mori  ample  covenants  of  ^izin  and  general  wan 
with  the  purchaser,  his  heirs  and  assigns,  as  to  the  title  u 
which  the  property  is  held.  To  support  this  view,  the  ii 
try  of  the  plaintiff's  counsel  has  presented  for  the  consi 
tion  of  the  Court  a  single  case :  McLaaighlinU  Adm*r  y.  Dc 
8  Dana,  Ky.  182.  The  property ,  sold  in  that  case  wai 
real  estate  -—  it  was  a  negro  boy ;  possessian  of  the  negro  pi 
to  the  purchaser,  Daniel,  at  the  sale,  but  the  negro  was  i 
wards  recovered  from  the  vendee  of  Daniel  in  an  actio 
detinue.  The  Court  cites  no  autfaorityi  and  does  not  < 
into  any  elaborate  reasoning  in  its  decision.  The,  dec 
itself  might  have  been  put  upon  the  ground  that  as  in 
sale  of  a  chattel  by  a  party  where  possession  is  delivered 
t^  in  law  an  implied  warranty  of  title,  so  the  Sheriff  ms 
sale  for  the  party  defendant  under  execution  woulc 
regarded  as  his  agent  for  the  purpose  of  this  implied  warr; 
as  that  officer  is  unquestionably  considered  the  agent  of 
parties  to  an  execution  for  many  purposes.  But  this  ru" 
implied  warranty  does  not  apply  to  sales  ^f  reaZ  estate,  ai 
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gnificant  that  the  reseaidi  of  the  cocmsel  hag  failed  to  pro- 
3  a  case  where  syhstiiuUon  was  allowed  in  case  of  real 
te  on  failure  of  title. 

\exty  as  to  the  plaintiff's  claim  to  be  Teimbursed  by  the 
tndants  the  twenty-six  thousand  dollars  bid  at  the  Sheriff's 
^  by  reason  of  the  failure  of  the  title  they  purchased,  and 
r  right  to  maintain  tl^is,  an  independent  action,  to  be  re- 
ed touching  their  purchase  at  the  sale  under  the  decree 
oreclosure^  we  cite  the  case  of  Boggs  y.  Hargrave,  16  CaL 
.  The  facts  were,  that  in  1867  Harbin  executed  a  mort- 
5  to  Fowler  and  Hargrave  upon  certain  premises,  and  after 
dug  the  mortgage,  Harbin  conveyed  the  whole  of  the 
Igaged  premises  to  Bristol.  Fowler  and  Hargrave  after- 
ds  proceeded  to  foreclose  their  mortgage,  but  made  only 
'bin  a  defendant  in  the  suit,  and  did  not  bring  Bristol  before 
Court.  At  the  s^le  under  the  decree,  B<^gs  purchased  the 
nises  and  paid  the  purchase  money.  Finding  that  he  had 
lired  no  title  to  the  land,  he  sued  the  mortgagees  to 
»ver  back  the  money.  It  was  held  that  he  could  not 
ver. 

he  Court  say:  "The  doetrine  of  caveat  emptor  applies 
r  to  sales  netade  upon  valid  judgments,  and  is  usually 
liked  with  reference  to  sales  upon  execution  issued  against 
general  property  of  a  judgment  debtor.  In  these  latter 
«,  a  defect  of  title  is  no  ground  for  interference  with  the 

or  a  refusal  to  pay  the  price  bid.  The  purchaser  takes 
II  himself  all  the  risks,  and  bids  with  full  knowledge  that 
my  event  he  only  acquires  such  interest  as  the  debtor  pos- 
ed at  the  date  of  the  levy  or  the  lien  of  the  judgment,  and 

he  may  possibly  acquire  nothing.*^ 

[aving  thus  announced  the  general  rule  as  to  sales. upon 
ution,  the  Court  proceeds  to  remark  upon  the  law  applio- 

to  aalea  upon  the  foreclosure  of  a  mortgage,  thus: 
But  a  somewhat  different  rule  prevails  in  cases  where 
ticular  property  is  the  subject  of  sale  by  a  specific  adjudi- 
on,  as  where  the  interest  of  A.  in  a  certain  tract  is  decreed 
>e  sold.     To  the  validity  of  a  decree  of  this  character  the 
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presence  of  A.  is  eesential,  and  when  present  the  decree  1 
him,  and  is  effectual,  hy  the  sale  it  orders,  to  transfei 
estate.  A  valid  decree  in  a  mortgage  case  operates  upon 
interest  as  the  mortgagee  possessed  in  the  property  at  the 
cution  of  the  mortgage.  That  interest  may  not  consHit 
valid  title;  it  may  not,  in  fact,  be  of  any  value,  and  the 
chaser  takes  that  risk  To  that  extent  tiie  doctrine  of  c 
emptor  applies  even  in  those  cases,  and  in  all  cases  of  ad 
cation  upon  specific  interest,  but  no  further.  The  inl 
specifically  subjected  to  sale,  whatever  U  may  be  worth,  a 
chaser  is  entitled  to  receive;  it  is  for  that  interest  he  n 
his  bid  and  pays  his  money." 

We  submit  that  this  reasoning  is  conclusive  that  tbe  ] 
tiffs  cannot  maintain  this  suit  upon  the  claim  of  subrogi 
They  purchased  without  any  misrepresentation,  undue 
ence,  or  misplaced  confidence.  They  imew  that  they 
chased  upon  a  foreclosure  of  a  mortgage  upon  pueblo  1 
No  fact  that  is  known  to  them  now  was  unknown  to  them 
If  they  made  a  mistake,  it  was  a  mistake  of  law  onJy  —  jui 
mistake  that  Boggs  made  when  he  supposed  that  he  woul 
the  title  to  the  lands  he  purchased,  notwithstanding  that 
tol  was  not  made  a  party,  and  for  this  mistake  of  la\ 
Supreme  Court  declare  that  no  relief  can  be  had  in  an 
pendent  suit.  The  Court  concludes  that  the  only  relief  t 
party  purchasing  can  have  in  such  cases,  is  by  an  applic 
made  to  the  Court  in  the  original  foreclosure  suit,  and  n 
an  independent  action.  Such  application,  too,  the  Court 
must  be  made  in  a  recLsonable  Urns.  {Ten  or  eleven  years 
the  purchase  would  hardly  be  reasonable  time,  we  supf 
But  the  counsel  complains  that  this  remedy  would  not  b 
the  plaintiffs,  because  there  could  be  no  resale,  the  mor 
itself  (and,  we  would  add,  the  debt,  too)  being  void,  and 
being  therefore  nothing  to  sell.  That  is  our  view,  also; 
because  of  this  view,  we  do  not  see  that  it  follows  tha 
settled  rules  of  law  and  equity  must  be  disr^arded  in 
to  create  a  remedy  for  the  plaintiffs.  The  proposition 
be  stated  thus:   the   general   rule  at  law  and  in  equity, 
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oing  puichaseB  waicb.  as  plaintiffs  made  in  this  caae,  is  that 
caveat  emptor. 

By  the  Oourt|  Sakdxrson,  C.  J. 

The  appeal  in  this  case  comes  before  ns  on  demnrrer  to  the 
mplaint  The  facts  as  allied  in  the  complaint  are  substan- 
illj  as  follows : 

By  the  Constitution,  the  Paeblo  of  San  Jose  was  declared 
e  seat  of  government  nntil  removed  by  law.  The  first  aes- 
on  of  the  Legislature  was  held  at  that  place.  There  was 
len  no  building  belonging  to  the  State  or  the  Pueblo  of  San 
yse  adapted  to  the  purposes  of  the  L^slature,  and  the  citi- 
ins  of  the  pueblo  petitioned  the  Ayuntamiento,  or  Town 
ouncil,  to  procure  one.  This  the  Ayuntamiento  endeavored 
>  do,  but  failed  for  the  want  of  means  and  credit  lliere- 
pon,  seventeen  citizens  of  the  pueblo  purchased  a  lot  and 
lilding,  situated  within  the  pueblo,  for  the  accommodation  of 
\e  Legislature.  Li  accordance  with  an  understanding  to  that 
feet,  the  deed  was  made  to  Aram,  Belden  &  Beed,  in  trust 
)r  the  purchasers,  who  were  to  convey  the  property  to  tho 
aeblo  whenever  the  pueblo  could  pay  for  the  same.  On  the 
bh  day  of  April,  1860,  the  Ayuntamiento  purchased  the 
remises  from  Aram,  Belden  &  Beed,  at  the  price  of  thirty- 
mr  thousand  dollars,  payable  within  six  months,  with  interest 
b  six  per  cent  per  month ;  and  to  secure  the  payment  of  that 
im,  pledged  the  State  scrip  or  temporary  loan  bonds  in  iho 
•reasury,  and  the  revenues  which  might  be  raised  that  year 
Y  taxation,  and  mortgaged  what  is  known  as  the  pueblo  lands, 
lie  first  Legislature  met  in  the  building  thus  purchased  by 
le  Ayuntamiento,  and  on  the  27th  day  of  March,  1850,  it 
assed  an  Act  incorporating  the  City  of  San  Jos^.  By  the 
revisions  of  the  Act  the  City  of  San  Jose  succeeded  to  all 
le  l^al  rights  and  daims  of  the  pueblo,  and  became  sub- 
let to  all  the  liabilities  incurred  and  obligations  created  by 
36  Ayuntamiento.  The  city  government  was  limited  in  the 
sercise  of  its  municipal  powers  to  the  geographical  boun- 
aries  established  by  the  Act;  and  over  the  pueblo  lands  situ- 
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ated  outside  of  those  limits  the  city  gavamBoent  could 
cise  no  authority,  except  to  "rent,  lease,  or  sell"  the  s 
The  City  of  San  Jose  thus  became  the  successor  in  intere 
the  Pueblo  of  San  JosS  to  the  lot  and  building  in  qtiestio: 
which  the  purchase  money,  or  a  part  of  it,  was  still  un 
and  the  pueblo  lands  mortgaged  by  the  Ayuntamient 
secure  its  payment.  The  eity  authorities  took  possessic 
the  lot  and  building,  and  afterwards  sold  them  to  the  Co 
of  Santa  Clara  for  the  sum  of  thirty-eight  thousand  do 
payable  in  three  months,  with  interest  at  the  rate  of  four 
a  half  per  cent  per  month,  and  directed  the  proceeds  oi 
sale  to  be  applied  toward  the  payment  of  the  debt  due  t< 
trustees,  Aram,  Belden  and  Reed;  but  t^e  moneys,  whei 
lected  from  the  county,  were  not  ao  applied,  but  were  expe 
by  the  city  government  for  other  purposes.  ThereupoOj 
trustees  sued  the  city,  and  in  December,  1850,  recover 
judgment  and  a  decree  of  foreclosure  of  the  mortgage 
eated  by  the  Ayuntamiento,  under  which  the  pueblo  I 
were,  sold  by  the  Sheriff  to  Branham  and  White,  trustees, 
plaintiffs  in  this  action.  The  proceeds  of  this  sale 
more  than  sufficient  to  satisfy  the  jadgmert,  and  the  i 
was  duly  satisfied  of  record,  and  the  overplus  was  pai 
and  received  by  the  city.  On  the  26th  of  May,  1861, 
Sheriff  conveyed  the  pueblo  lands  to  the  purchasers. 

After  this  purchase  some  dispute  arose  between  the  city 
the  purchasers  concerning  the  lands  in  question,  and  the 
Council,  by  ordinance,  authorized  the  Mayor  to  settle 
arrange  the  dispute  with  the  purchasers  Under  this  ( 
nance  the  Mayor  entered  into  a  contract  with  the  puichj 
on  the  12th  of  June,  1851,  whereby,  after  reciting  the 
chase  by  the  trustees  at  the  Sheriff's  sale,  it  was  agreed 
the  trustees  and  the  Mayor  should  conjointly  sell  the  pi 
lands  in  such  a  manner  as  to  realize  to  the  trustees  the  am 
of  the  purchase  money  paid  by  them  and  all  oosts  and  ezpei 
If  the  money  thus  realized  should  prove  induflBcient 
that  purpose,  the  city  was  not  to  be  bound  for  the  deficit 
on  the  contrary,  there  should  be  a  surplus^  the  same  was  t 
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5sted  for  the  be!ii6fit  of  the  city  and  trustees  in  a:  railroad 
1  contemplated  between  San  Jo86  and  San  Francisco,  the 
e  to  be  invested  in  the  proportion  of  three  to  one  in  favor 
he  trustees.  The  contract  also  contained  certain  provisions, 
jhing  "town  lots"  and  "five  hundred  acre  lots,"  and  the 
irmation  of  the  pueblo  title  to  the  land;  and  in  considera- 
of  the  covenants  of  the  contract  the  city  ratified  and  con- 
led  the  title  acquired  by  the  trustees  at  the  Sheriff's  sale, 
released  to  them  all  the  right  and  title  which  the  city  then 
or  might  thereafter  acquire  to  the  whole  or  any  portion  of 
land. 

his  contract  was  duly  ratified  by  the  Common  Council  of 
city,  and  the  Mayor  was  directed  to  carry  the  game  into 
rt-  But  the  city  afterwards  refused  to  do  so,  and  conveye<i 
the  right,  title,  and  interest  in  the  land  to  the  Commis- 
ers  of  the  Funded  Debt  of  the  City  of  San  Jos^.  Upon 
state  of  facts  the  plaintiffs  ask  for  various  kinds  of  alter- 
ve  relief:  First  —  A  decree  setting  aside  the  conveyance 
a  the  city  to  the  Commissioners  of  the  Funded  Debt;  Sec- 
—  Or,  if  that  cannot  be  done,  a  decree  for  the  specific  per- 
lance  of  the  contract  of  the  12th  of  June,  1851,  against 
city  and  the  Commissioners,  and  an  injimction  perpetually 
raining  them  from  making  further  sales  or  conveyances  of 
lands,  except  in  the  manner  and  on  the  conditions  speci- 
in  said  contract  of  the  12th  of  June,  1851,  and  also  a 
ee  requiring  them  to  account  with  the  plaintiffs  for  all 
eys  received  by  them  or  either  of  them  from  sales  of 
already  made;  Third  — And  inasmuch  as  the  purchase 
ey  paid  by  siiid  Branham  and  White  liquidated  the  debt 
le  city  to  Aram,  Belden  and  Reed,  if  for  any  reason  it  shall 
idjudged  that  the  Sheriff's  deed  and  the  contract  of  tlie 
I  of  June  are  invalid,  plaintiffs  ask  that  the  satisfaction  of 
judgment  in  favor  of  Aram,  Belden  and  Reed,  and  against 
city,  may  be  set  aside,  and  the  Sheriff's  sale  held  for 
jht,  and  Hiat  they  be  subrogated  to  all  the  rights  which 
n,  Belden  and  Reed  had  in  and  to  said  judgment  and  raort> 
>  prior  to  the  satisf aotioQ  thei^of,   and   tbat  they  have 
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leave  to  proceed  under  said  judgment,  by  execution  or  o 
wise^  to  collect  the  whole  of  said  judgment,  both  principal 
interest,  with  a  prayer  for  general  relief. 

Several  points  are  made  on  the  demurrer,  which  we 
notice,  so  far  as  it  may  be  necessary  for  the  purposes  of 
case,  in  the  order  in  which  they  are  presented  in  the  brie 
counsel : 

I.  Had  the  Ayuntamiento  power  to  mortgage  the  pueblo  1 
to  Aram,  Belden  and  Reed,  under  the  circumstances  anc 
the  purposes  narrated  in  the  complaint  ? 

This  question  is  not  discussed  by  counsel  for  appellant,  ii 
the  pretense  that  it  cannot  be  made  upon  demurrer;  ho] 
that,  inasmuch  as  he  has  averred  that  the  Ayuntamiento 
full    power    and    authority    to    make    the    mortgage, 
power   and    authority    is    admitted    by    the    demurrer. 
Ayuntamiento,  being  a  municipal  body,  could  take  and 
cise  only  such  powers  as  were  conferred  by  the  will  of  the 
ereign,  as  expressed  in  the  laws  creating  it     Every  qpe 
as  to  what  power  has  been  conferred  by  such  laws  is  a  que 
of  law  and  not  of  fact;  and  the  averment  in  the  comp 
that  the  Ayuntamiento  had  full  power  and  lawful  authori 
do  the  act  in  question,  is  but  an  averment  of  a  condi 
of  law,   and  does  not  tender  an  issue  of  fact     A  demi 
admits   the   truth   of   such    facts    as   are   issuable   and 
pleaded;  but  it  does  not  admit  the  conclusions  which  < 
sel   may  choose   to   draw  therefrom,  although   they  ma; 
stated  in  the  complaint      It  is  to  the  soundness   of  1 
conclusions,     whether     stated     in     the     complaint    or 
that  a  demurrer  is  directed,  and  to  which  it  applies  the  pi 
test 

That  the  Ayuntamiento  had  the  power  to  execute  the  i 
gage  to  Aram,  Belden  and  Beed,  does  not  seem  to  be  seric 
claimed  by  the  learned  counsel  for  appellant  ObviouBly, 
a  position  could  not  be  upheld  without  a  complete  overtl 
of  the  law,  as  clearly  and  explicitly  declared  in  the  able 
learned  opinion  of  Mr.  Justice  Baldwin,  in  Hart  v.  Burnet 
OaL  58(k     The  opinion  in  that  case  ia  a  moniunfliit  to 
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ing  and  industrious  research  of  the  Justice  by  whom  it 
ielivered.  It  is  a  dear  and  explicit  exposition  of  the  law 
the  powers  of  municipal  bodies  under  the  Spanish  and 
can  regime,  and  of  the  tenure  by  which  their  lands  were 
and  must  now  be  regarded  as  a  finality  upon  those  sub- 
At  page  590,  Mr.  Justice  Baldwin  says :  "  These  lands 
teld  for  the  inhabitants  in  perpetuity,  for  their  use  and 
it,  to  be  used  in  building  up,  sustaining,  and  supporting 
m,  whose  interests  and  rights  are  lodged  in  the  hands  of 
in  agents,  acting  under  defined  and  expressly  limited 
rs,  given  for  the  carrying  out  of  the  objects  and  uses  pre- 
dd]  but  with  no  power  to  alienate  or  change,  much  less 
stroy  the  trust.  That  these  agents  were  clothed  with 
power  to  make  grants  to  settlers  or  others  of  limited 
tities  of  this  land,  or  to  dispose  of  portions  of  it  for  the 
wrt  of  the  municipality,  implies  no  power  to  sell  it  out  in 
or  even  to  mortgage  it ;  for  if  this  were  the  case,  the  pros- 
y,  if  not  the  existence  of  the  town,  would  depend,  not  on 
awB,  but  on  the  will  of  those  agents,  acting  in  violation 
eir  spirit  and  letter," 

Lch  being  the  law,  it  follows  that  the  mortgage  upon  the 
io  lands  made  by  the  Ayuntamiento  to  Aram,  Belden  and 
,  was  an  absolute  nullity,  and  vested  in  the  latter  no 
est  whatever  in  the  lands.  If  the  Ayuntamiento  had  no 
r  to  mortgage,  it  follows  that  all  the  subsequent  prooeed- 
up  to  and  including  the  Sheriff's  deed  to  Branham  and 
e,  were  utterly  void.  Upon  this  point,  also,  at  page  680, 
Justice  Baldwin  says :  "  If  it  be  true,  as  seems  dear  from 
itations  we  have  given,  that  the  municipal  officers  could 
lortgage  or  sell  these  lands  to  pay  a  debt  created  by  them, 
0  not  see  how  it  can  be  contended  that  they  could  aoeom- 
the  same  result  by  borrowing  money  and  then  confessing 
nent,  or  suffering  it  to  be  entered,  or  submitting  to  suit, 
thus  indirectly  doing  through  the  Sheriff  what  they  could 
lo  by  their  direct  action." 

it  it  is  contended  by  counsel  for  appellant  that  the  dty  is 
uded  from  setting  up  the  invalidity  of  the  mortgage  to 
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Aram^  Belden  and  Reed,  by  the  prooeedingB  on  tiie  foredi 
That  inasmuch  as  the  city  was  a  party  to  those  proceed 
.  duly  served  with  process,  and  had  an  opportunity  to  i 
the  validity  of  the  mortgage,  but  failed  to  do  so,  its  va 
has  become  res  adjudicata,  and  the  respondents  are  e8t< 
by  the  decree  of  foreclosure  from  further  question  upon 
point  In  aid  of  this  theory  counsel  invokes  the  general 
ciple  announced  by  Chancellor  Kent  in  La  Chien  v.  Oaw^ 
et  al.,  1  John.  Ca.  436,  to  the  effect  that:  "  The  judgmc 
decree  of  a  Court  possessing  competent  jurisdiction  is  not 
final  as  to  the  subject  matter  thereby  determined,  but  a] 
to  every  other  matter  which  the  parties  might  litigate  i 
cause,  and  which  they  might  have  decided."  The  soun 
of  this  general  doctrine,  that  a  party  caomot  litigate  his  i 
by  piecemeal,  is  not  doubted  by  us ;  but  it  does  not  reac 
real  question  involved  in  this  case.  It  is  obvious  thu 
Ayuntamiento,  being  merely  the  agents  of  the  pueblo,  i 
language  of  Mr.  Justice  Baldwin,  "  acting  under  define< 
expressly  limited  powers,"  could  not  bind  the  property 
in  trust  by  them  for  community  purposes  by  any  ac 
strictly  within  those  powers,  either  by  way  of  contract, 
the  mere  sufferance  of  judicial  proceedings.  Were  sud 
case,  th^  law  of  corporate  power  would  be  made  subservi( 
the  adversary  will  of  those  in  whose  hands  its  temporary 
cise  is  placed.  The  subsequent  judicial  proceedings  imp 
no  sanctity  to  the  transaction,  nor  added  thereto  any  va 
»•  in  law  which  it  did  not  previously  possess.    Whatever 

f  or  interest  the  mortgage  created   and  vested  in  Aram,  B 

«l  and  Reed,  the  decree  of  foreclosure  operated  upon  and 

jected  to  the  payment  of  their  debt,  but  nothing  more 
the  pueblo's  interest  in  the  land  was  omaffected  by  the 
gage,  and  nothing  passed,  it  was  equally  unaffected  b; 
decree  and  subsequent  sale.  Parties  dealing  with  the  au 
ties  of  a  municipal  corporation  are  chaif;eable  with  full  k 
edge  of  their  powers,  and  act  at  their  peril.  If  the  anthc 
transcend  theii*  powers,  the  act  is  a  nullity,  by  whicl 
muoicipality  are  as  much  ima^ffected  as  if  it  were  the  ad 
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anger,  and  it  oannot  be  transformed  into  a  validity  except 
the  will  of  the  Bovereign.  In  all  auch  casee  there  is  involved 
ly  a  question  of  power^  which  lies  at  the  foundation,  and  if 
it  fails  the  superstructure  must  fall  with  it.  We  hold,  there- 
e,  that  all  the  proceedii^s,  up  to  and  including  the  Sheriff's 
5d  to  Branham  and  White,  were  utterly  void,  and  that  the 
crest  of  the  pudi>lo,  and  its  successor,  the  city,  in  the  lands 
question,  were  wholly  unaffected  thereby. 
II.  We  now  come  to  the  consideratioii  of  the  question  as 
what  rights,  if  any,  the  trustees,  Branham  and  White,  ac- 
ired  as  against  the  eity  by  virtue  of  the  contract  of  the  12th 
June,  1851,  executed  by  and  between  them  of  the  one  part 
1  the  Mayor  of  the  city  of  the  other  part.  That  contract,  so 
'  as  its  legal  effect  upon  the  title  to  the  pueblo  lands  is  con- 
ned, is  a  contract  of  confirmation  and  release.  In  terms 
confirms  unto  Branham  and  White  all  the  rights  and  in- 
ests  in  said  lands  whidi  they  acquired  by  their  purchase 
the  Sheriff's  sale,  and  releases  unto  them  all  the  right  and 
le  which  the  city  then  had  or  might  afterwards  have  there- 
Aside  from  all  questions  of  power  in  the  city  govemmcoit 
make  the  contract,  it  is  ineffectual  so  far  as  it  attempts  to 
ifirm  unte  Branham  and  White  the  rights  and  interests  which 
y  acquired  at  the  Sh^'iff's  sale,  for  the  obvious  reason  that 
re  was  no  estate  in  them  upon  which  the  confirmation  could 
.  Qui  confirtnat  nihil  dot.  Confirmation  may  make  good 
oidable  or  defeasible  estate,  but  cannot  operate  upon  or  aid 
estate  which  is  void  in  law,  but  only  ^^  confirms  its  in- 
mity.*'  Oonfirmatio  est  nulla,  ubi  donum  precedens  est  in- 
idum,  et  ubi  donatio  nulla  est,  nee  valebit  conftT^matio.  The 
y  exception  to  this  rule  is  where  the  confirmation  is  the  act 
sovereign  will.  (Comyn's  Digest,  VoL  3,  p.  189;  D.  I.  p. 
};  Blessing  v.  Hoiise,  8  Gill  and  John.  290.)  It  was  upon 
s  view  that  the  Act  of  1858,  coafirming  the  so-called  ^^  Van 
ss  Ordinance"  was  passed,  and  the  validity  of  that  ordinance 
beld  in  Hart  ▼.  Burnett. 

Par  much  the  same  reasons,  that  part  of  the  contract  in 
ich  the  city  authevities  attempt  to  release  the  title  of  the 
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City  to  Branham  and  White  is  ineffectual.  There  v 
privity  between  the  cilgr  on  the  one  hand  and  Branha] 
White  on  the  other ;  nor  had  -the  latter,  as  we  have  a 
seen,  any  estate  or  interest  whatever  in  the  land,  nor  ha( 
the  possession.  There  was,  therefore,  no  estate  to  suppo 
release,  or  upon  which  it  could  operate.  "  So  a  release  t 
who  has  no  estate  or  right  is  void,  though  there  may 
privity  between  them  *'  (which  is  not  the  case  here) ;  " 
a  tenant  in  fee  makes  a  feoffment,  and  afterwards  tlie 
releases  to  the  feoffer,  his  seigniory  is  not  extinct,"  (Coi 
Digest,  VoL  7,  p.  222,)  because,  at  the  time  the  release 
made,  the  releasee,  having  parted  with  his  estate  by  enfe 
another,  had  no  estate  to  support  the  release.  So  a  me 
lease,  unless  the  releasee  is  in  possession,  is  vdid.  {Benn 
Irwin,  3  John.  868.)  Under  the  contract  in  question.  Bra 
and  White  occupy  the  position  of  confirmees  and  releasees 
The  instrument  contains  no  terms  of  grant,  and  they  acq 
thereby  no  new  or  further  interest  or  estate  in  the  land 
ceding,  as  claimed  by  counsel  for  appellants,  that  the 
authorities,  by  virtue  of  the  provisions  of  the  Act  ma 
ating  the  city,  acquired  power  of  absolute  disposition  ov( 
pueblo  lands.  Their  rights  to  the  lands  were,  in  law, 
feeted  by  the  contract  of  the  12th  of  June,  1851,  and  reir 
the  same  after  the  execution  of  that  instrument  as  they 
before.  Whether  the  city  government  acquired,  by  the  1 
incorporation,  greater  power  of  disposition  over  the  { 
lands  lying  outside  of  the  city  limits  than  was  possess 
its  predecessor,  the  Ayuntamiento — a  question  which  hai 
ably  argued  by  ooimsel  upon  both  sides — becomes  imm« 
in  the  view  which  we  have  taken  of  the  case. 

III.  Failing  of  any  relief  upon  the  contract  of  the  11 
June,  1851,  plaintiffs  neoct  aak  that  the  Sheriff's  sale  auc 
may  be  held  for  naught,  and  the  satisfaction  of  the  jud] 
against  the  city  oud  in  favor  of  Aram,  Belden  and  Beed 
be  set  aside,  and  that  they  may  be  subrogated  to  aU  the 
of  Aram,  Belden  and  Beed,  with  leave  to  pxx>eeed,  by  < 
tiom  or  otherwise^  to  collect  the  jadgment 
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According  to  Bouvier,  there  are  three  kinds  of  subrogation: 
irst  —  that  made  by  the  owner  of  a  thing  of  his  own  free  will ; 
,  for  example,  when  he  voluntarily  assigns  it.  Second  • — that 
liich  arises  in  consequence  of  the  law,  even  without  the  cou- 
nt of  the  owner ;  as,  for  example,  wheal  a  man  pays  a  debt 
dich  could  not  beproperly  called  his  own,  but  which,  never- 
eless,  it  was  his  interest  to  pay,  or  which  he  might  have  been 
mpelled  to  pay  for  another,  the  law  subrogates  him  to  all  the 
ghts  of  the  creditor.  Third  —  that  which  arises  by  the  act  of 
w,  joined  to  the  act  of  the  debtor ;  as  for  example,  when  the 
ibtor  borrows  money  expressly  to  pay  off  his  debt  and  with 
e  intention  of  substituting  the  lender  in  the  place  of  the  old 
editor.  It  is  not  easy  to  perceive  how  the  present  case  can 
I  brought  within  either  of  these  definitions. 

Up  to  the  time  the  plaintiffs  purchased  at  the  Sheriff's  sale, 
id  until  the  12.th  day  of  June,  1861,  about  one  month  after 
.6  sale,  there  had  been  no  treaty  or  negotiation  between  them 
id  the  dty  touching  the  foreclosure  sala  There  was,  so  far 
I  api>ear8  from  the  complaint^  no  understanding  between 
lem  and  the  city  as  to  the  purchase  about  to  be  made,  nor 
ere  any  representations  whatever  made  by  the  city  to  induce 
lem  to  purchase.  On  the  contrary,  they  acted,  so  far  as 
>pear8,  entirely  upon  their  own  judgment,  uninfluenced  by 
ly  one.  They  were  not  asked  to  purchase  by  the  city  or  any 
le  else,  and  no  promises  were  made  to  them  in  tho  way  of 
iducement.  They  stand,  therefore,  in  the  attitude  of  naked 
archasera  at  a  judicial  sale. 

In  the  case  of  Laws  v.  Thompson,  4  Jones,  N.  0.  104,  it 
as  held  that  a  purchaser  at  Sheriff's  sale  who  acquired  a 
efective  title  has  no  right  to  take  the  place  of  the  creditor, 
a  Maryland,  it  is  held  that  Ohanoery  sales  are  made  subject 
i  all  incumbrances  and  defects,  and  the  rule  of  caveat  emptor 
pplies.  In  the  case  of  'Tfce  Monte  Allegro/'  9  Wheat.  615, 
le  petitioner  claimed  to  have  refunded  to  him  the  purdiase 
rice  of  a  quantity  of  tobacco,  (which  he  had  purchased  at  a 
idicial  sale,)  because  it  was  rotten  and  worthless  when  he 
ought  it^  and  the  defect  was  unknown  to  him  at  the  time  he 


:f 


608      SUPREME  COURT— APRIL  TEEM,  1864. 

Brtnliam  e$  aL  v.  li6iyor  and  CoauBOQ  GoancU  of  Saa  loa§  «t  alt* 

{furchased.  The  monej  which  he  had  paid  for  the  tobi 
was  still  in  the  hands  of  the  Oourt  and  undistributed;  ne 
theless,  the  relief  was  denied,  the  Court  holding  "that  ge 
ally  in  all  judicial  sales  the  rule  caveat  emptor  must  neoessa 
apply  from  the  nature  of  the  transactioQ.''  In  Ai^ansasi  d 
contracted  bj  a  steamboat  for  work,  supplies,  and  matei 
furnished,  are  made  by  statute  a  lien  on  the  boat  to  the  e^ 
sion  of  certain  other  enumerated  claims;  yet  it  was  helc 
White  V.  Levy,  10  Ark.  411,  that  where  a  party  loaned  mc 
to  the  boat,  which  was  borrowed  and  actually  used  for 
purpose  of  paying  oflf  such  preferred  debts,  the  lender  was 
entitled  to  be  substituted  to  the  rights  of  the  parties  wl 
debts  had  been  thus  paid.  And  in  Oadsden  v.  Brown,  Spc 
-  Chan.  37,  it  was  broadly  declared  that  the  doctrine  of  su 
gation  only  applies  to  the  case  of  a  payment  by  a  person 
viously  holden  for  the  debt.  In  Sanford  v.  MeLeane,  3  Pa 
122,  the  Court  said:  '^It  is  only  in  cases  where  the  pe: 
advancing  money  to  pay  the  debt  of  a  third  party  stands  in 
situation  of  a  surety,  or  is  compelled  to  pay  it  to  protect 
own  rights,  that  a  Court  of  equity  subBtitutes  him  in  the  p 
of  the  creditor,  as  a  matter  of  course,  without  any  agreen 
to  that  effect  In  other  cases,  the  demand  of  a  <»«ditor  wi 
is  paid  with  the  money  of  a  third  party,  and  without 
agreement  that  the  security  shall  be  assigned  or  kept  on 
for  the  benefit  of  such  third  person,  is  absolutely  eztinguis 
Such  is  also  the  rule  of  the  civil  law,  although  by  that  It 
surety  paying  the  debt  is  subrogated  to  the  rights  of  the  crec 
ipso  facto/* 

Against  the  plaintiffs'  claim  to  be  reimbursed  the  ami 
paid  by  them  at  the  Sheriff's  sale,  by  reason  of  the  faihir 
the  tiUe  which  they  purchased,  and  their  ri^t  to  main 
this,  an  independent  action  therefor,  the  case  of  Boggs  v.  I 
grave,  16  Cal.  562,  seems  to  be  conclusive. 

Judgment  affirmedi 

llr.  Justice  !Rhoiis»,  having  been  interested  in  tbe  mai 
jxvo^vedy  did  not  ait  on  the  trial  of  this  case. 
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EORACE  OARPENTIER  v.  WILLIAMSOM'  et  da. 

1Q  Undeatakino  oh  Appbal.—  If  an  under tmklag  om  appeal  la  filed  before 
Lbe  notice  of  appeal  la  filed  and  eerred*  the  appeal  will  be  dtwiliaert  en 
notion* 

ppKiiL  from  the  Distriot  Couii,  Third  Judicial  Diatriet, 

meda  County. 

he  facts  are  stated  in  the  opinion  of  the  CourL 

^.  TF.  Crane,  Jr.,  for  Appellants. 

alterson,  Wallace  £  Stow,  for  BespondenL 

y  the  Court,  SAmxEXBOV,  O.  J. 

he  respondent  moves  to  dismiss  the  appeal  in.  this  case  npoiv 
^nnd  that  the  same  is  irregular,  and  has  not  been  perfected 
rding  to  law. 

t  appears  that  the  notice,  o^  appeid  was  filed  on  the  9th 
of  February,  1864,  and  was  served  on  the  respondent  on 
10th  day  of  the  s^me  month,  and  that  the  undertaking  on 
sal  was  filed  one  day  before  the  service  of  the  notice.  The 
ate  does  not  authorize  or  permit  the  filing  of  an  undertaking 
•re  the  service  of  notice,  and  hence,  until  the  notice  has  been 
[  and  served,  the  undertaking  has  no  office  to  perform.  The 
ent  case  stands,  therefore,  as  if  no  undertaking  had  been 
1,  and  the  appeal  must  be  dismissed  undei-  the  rule  laid 
n  in  Buffendeau  v.  Edmondson,  24  CaL  94. 

[r.  Justice  Shattxk,  having  been  of  oomifiel,  did  not  ait  on 
trial  of  this  ease. 


DAVID  S.  TERRY  t;.  OHRISTIAir  lE^GIERLE. 

>8  GiUNTED  TO  THE  Stati — Whbn  MAT  BB  Sblbctbd. —  The  State  of 
California  bai  no  right  to  select  or  locate  the  flye  hundred  thonsand  aerea  of 
kuid  grantM  ko  h^r  for  purposes  of  bitemal  Improrement  I9  the  eighth  aee* 
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tlon  of  the  Act  of  Congress  of  September  4th,  1841,  nntll  after  th( 
selected  haye  been  snrreyed  and  sectionised  by  the  proper  offlcers 
Federal  GoTemment. 

B4MB  —  Whbm  Statb  ACi^uiBBS  TzTLa.— >No  title  to  any  sepcifle  porl 
said  grant  can  yest  in  the  State  unless  the  land  has  been  sarreyed,  i 
selection  is  made  of  lands  to  which  there  is  no  subsisting  ralld  claim 
emption  or  otherwise,  and  the  selection  is  made  in  parcels  conform) 
sectional  diyisions  and  subdlyislons  of  not  less  than  three  hnndrt 
twenty  acres,  and  the  selection  has  been  approred  by  the  Federal  i 
ment 

pBa-BicPTiONBB8  —  R10HT8  OF. —  The  State  can  make  no  yalid  selection 
^ald  Act  of  land  in  the  possession  of  a  luma  fide  pre-emptioner  uk 
laws  ^  of  the  United  States,  nor  can  it  conrey  any  Talid  title  thei 
another. 

■caTB  PATBifT  —  Pan-BifpTioiraB  mat  Atvacx. —  If  the  State  selecti 
part  of  said  grant  land  in  the  possession  of  a  bono  fide  pre-emptioner 
time  of  the  selection,  the  pre-emptioner  is  in  each  prirlty  with  the  c 
aonrce  of  title  that  he  can  attack  a  patent  granted  by  the  State  for  tl 
in  an  action  of  ejectment  brought  by  the  patentee  or  hla  aMlgnea. 

Appeal  from  the  District  Court,  Fifth  Judicial  Dii 

San  Joaquin  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 
Hall  dk  Scamker,  for  Appellant 

The  title  in  fee  did  not  pass  to  the  plaintiff  by  virt 
his  patent  from  the  State  of  California  of  January,  1862. 
defendant  is  in  privity  with  the  Gk)vemment  of  the  U 
States,  whose  land  it  was,  and  thus  his  stattLS  with  refe 
to  the  premises  enables  him  to  assail  the  patent  (D 
Meador,  16  Cal  296.) 

The  State  of  California  has  not  by  her  legislation  i 
fested  any  disposition  to  defeat  the  wise  policy  of  the  Fe 
pre-emption  system,  but,  on  the  contrary,  in  various  ] 
sions  of  her  numerous  laws  affecting  the  sale  or  other  ( 
sition  of  land  claimed  as  her  own,  and  derived  from  the 
eral  Government,  the  rights  of  the  Government  and  c 
under  it  are  recognized  and  carefully  guarded. 

This  charactecristic  of  State  legislation  ifi  noticed  bj 
Court  in  DoU  v.  Meador,  and  is  observable  in  the  A 
1852  for  the  issuance  of  school  land  warrants;  and  as 
ing  some  bearing  on  the  case  in  hand,  this  dispositii 
unmistakably  shown  in  the  positive  inhibition  of  the 
aaetion  of  that  Act,  against  tha  loeaUan  of 
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nds  at  the  time  of  such  survey  and  location  actually  occupied 
id  improved  by  actual  settlers/'  with  a  mode  of  relief  to  the 
cater  of  such  excepted  land  provided  by  means  of  floating 
IS  warrants.     (Sec.  7.) 

In  the  Act  of  1857  for  patenting  of  school  lands,  the  patent 

postponed  nntil  a  Government  survey  is  had,  and  applica- 
on  to  the  Federal  authorities,  and  an  affidavit  of  the  nonr 
cistence  of  any  adverse  claim,  are  made  conditions  precedent  to 
le  issuance. 

By  the  Act  of  1858,  the  consent  and  pennission  of  the 
legister  and  Receiver  must  be  procured,  attended  with  full 
roof  from  the  oath  of  the  applicant  and  others,  of  the  same 
ict,  before  the  location  is  to  be  allowed  by  the  State  officers! 
his  Act  almost  amounts  to  a  legislative  declaration,  in  so 
lany  words,  of  a  want  of  power  on  the  part  of  the  State 
ovemment  to  prescribe  any  manner  of  selection  of  the  lands 
:)nated  under  Act  of  Congress  which  oould  or  might  interfere 
ith  the  paramount  right  of  adverse  claim^ints  under  the  Fed- 
-al  law.  For,  what  adverse  claims  can  these  be  which  it 
Lust  be  so  satisfactorily  shown  not  to  exist,  before  the  permit^ 
on  of  the  Government  officers  to  locate  is  granted — unless 
ley  consist  of  the  adverse  claims  resting  on  reservations  of 
le  proposed  land  by  the  Government  or  settlers  —  actual  set- 
ers  — claiming  under  itt 

Again:  the  Act  of  April,  1859,  contains  significant  proofs 
E  a  similar  deference  to  the  law  of  the  Oeneral  Government. 
t  provides  for  the  issuance  of  patents  for  lands  located  bji 
arrants  under  Act  of  1852,  or  by  selection,  under  Act  oi 
358.  It  carefully  preserves  the  provision  which  runs  through 
1  its  predecessors,  of  pari  maieria,  and  demands  that  the 
nd  shall  beof  thecla68'*««6y6(5*  to  such  locaiion/*  smd  affected 
i  the  Land  Office  of  the  United  States,  and  by  and  with  the 
)nsent  of  the  Register  and  Receiver  thereof. 

But,  in  a  further  Act  of  the  same  year,  authorizing  the  loca- 
on  of  school  land  warrants  on  unsurveyed  land,  there  is  one 
q)ress  reservation  "of  the  right  of  persons  holding  lands 
nder  the  pre-emption  law  of  the  State,  or  of  the  United  States/* 
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(Sec.   5,)    and  forbidding  in  section  seven  the   location 
reserved  lands  of  the  United  States. 

This  expression  of  legislative  will  should  be  considered 
fixing  the  status  of  the  defendant  in  Court,  and  as  furnishi 
an  assurance  of  the  favor  with  which  Legislatures  have  alwa 
hitherto  regarded  and  may  be  expected  hereafter  to  regard 
jcx>ncession  to  a  beneficiary  of  the  General  Government  in  t 
Courts  of  the  State  of  the  most  liberal  rule  in  the  asoerta: 
ment  of  his  position  in  Court  to  enable  him  to  fully  assert 
defend  his  right 

As  between  the  defendant  and  the  Government  of  the  Unil 
States,  and  to  the  extent  of  the  defendant's  quarter  8ecti< 
the  question  of  defendant's  right  is  ^'res  fudicata,'*  by  1 
decision,  three  times  made,  in  favor  of  that  right  by  the  hi( 
eat  authorities  having  power  to  inquire  into  and  to  pass  up 
that  question. 

The  United  States,  acting  by  their  appointed  officers,  ex 
oising  final  and  plenaxy  power  over  the  subject,  have  reo 
nized  the  defendant,  as  to  his  own  land^  to  have  been  a  law 
possessor  from  October  2d,  1858,  and  to  have  become  fu 
invested  with  the  right  to  a  ccmveyance  in  fee,  all  pre-req 
sites  having  be^^i  met  and  price  paid.  (Barnard's  Heirs 
Ashley  s  Heirs,  IS  How.  44,  46;  EllioU  v.  Pearsoh  1  PeU 
340;  Bird  v.  Ward,  1  Mo.  398;  Isaacs  v.  Steel,  3  Seam.  1 
Perry  y.  O'Hoidon,  11  Ifa  6»1.) 

Congress  has  carefully  legialated  for  the  protection  of 
pre-emptor,  exciting  oiit  of  tke  operatioii  of  its  patent  to 
State  all  lands  not  embraced  by  legislative  grants,  though, 
fact,  included  in  the  lists.     (Act  Congress,  Aug.  8d,  1859.] 

If,  then,  the  right  of  the  defendant  attached,  it  b^an  w 
die   settlement,   which   was,   in  bo^  instances,   in   Octol 
1863,  and  the  patent,  when  issued,  relates  to  the  date  of 
entry.     (Taylor  et  al.  v.  Brovm,  5  Cranch,  384.) 

The  land  was  not  subject  to  the  plaintifTs  location  in  18 
neither  by  the  Donation  Act  nor  our  StAte  Act  of  18 
These  laws  direct  a  selection  ''  of  any  vacant  or  unappropria 
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xnds "  belonging  to  the  TTnited  States  and  within  their  State 
subject  to  svch  location.'* 

In  detenmning  this  question,  which  is  as  to  the  priority  of 
ight  as  between  the  United  States  and  Oalifornia,  two  things 
hould  be  borne  in  mind:  First — That  the  State  daims  as  a 
onee  of  the  liberal  Federal  bounly,  and  not.  as  a  purchaser 
or  value ;  and  Second  —  That  by  the  Constitution  of  the  United 
itates  the  power  to  regulate  and  dispose  of  the  public  domain 
ests  with  the  General  Government,  as  proprietor,  and  that  the 
itate  has  solemnly  engaged  not  to  interfere  with  the  exercise  of 
be  Federal  power  of  disposal,  '^  and  shall  pass  no  law  and  do  no 
ct  whereby  the  title  of  the  United  Stales  to  and  right  to  disposr, 
f  the  same  shall  be  impaired  or  questioned/*  (See  Act  of  Ad- 
lission  of  California,  Sec.  3.) 

In  a  contest  between  a  preemption  claimant  on  unsurveyed 
ublic  land,  and  the  locator  of  a  State  warrant  of  the  same  land, 
ocurring  in  Louisiana,  it  was  decided  by  the  Department  of 
be  Interior  *that  the  location  of  the  warrant  was  invalid,  not 
eing  upon  public  land.  By  reason  of  tlie  pre-emption  claim, 
the  land  was  not  of  that  public  description  to  which  the  State 
f  by  law  confined/'  that  the  selection  by  the  State  was  void, 
y  reason  of  the  prior  valid  legal  right  of  the  pre^-emptor.  (  Vester 
.  Dinkgrove,  Lester's  Land  Laws,  461-464;  Pre-emption  Act 
or  California,  1853.) 

The  State  cannot  grant  what  she  does  not  own,  and  the  statu- 
ary declaration  that  the  patent  shall  vest  the  fee,  does  not  ac- 
omplish  that  resoH.  (Haye  v.  Swain's  Lessee,  5  Md.  247; 
Vilcox  V.  Jackson,  13  Peters,  498.) 

The  States  to  which  five  hundred  thousand  acres  of  land  were 
iven  for  internal  improvements,  are  not  entitled  to  take  any 
uid  to  which  pre-emption  rights  exist  (Opinion  of  Attorney- 
teneral  July  11th,  1842,  VoL  4,  p.  71.) 

The  right  to  assail  the  pHtent  for  the  reason  that  the  land  was 
lOt  the  property  of  the  State,  and  so  not  subject  to  the  laws 
uthorizing  the  issuance  thereof,  is  ooineeded  in  Winter  v.  Crom^ 
lelin,  18  How.  87. 
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Patterson,  Wallace  &  Stow,  for  Respondent 

David  S.  Terry,  in  the  location  of  the  warrants  in  1864, 
the  agent  of  the  State,  and  authorized  to  act  for  the  Stai 
that  hehalf.  By  the  letters  patent  to  him  in  1862,  issue 
the  State,  he  became  the  vendee  and  grantee  of  the  State, 
clothed  with  just  such  rights  and  title  as  the  State 
heretofore. 

The  title  of  the  State  of  California  to  the  land  in  co 
versy  accrued  to  her  on  the  ninth  day  of  September,  1860 
day  she  was  admitted  into  the  Union. 

In  DoU  V.  Meador,  16  Cal.  315,  Mr.  Chief  Justice  Fiel 
speaking  of  the  Act  of  1841,  says :  "  Its  words  are,  ' 
shall  be,  and  hereby  is  granted/  words  which  operate  to 
the  specific  quantity  in  each  new  State  immediately  upo 
admission  into  the  Union/'  He  proceeds  then  to  enum 
the  qualifications  and  clogs,  to  which  alone  this  vested  tit 
the  new  State  is  subjected,  and  they  are  only: 

L  The  necessity  of  conforming  the  location  to  the  p 
surveys. 

2.  Reservation  of  the  land  by  Act  of  Congress. 

3.  Reservation  of  the  land  by  proclamation  by  the  i 
dent. 

As  in  the  case  at  bar,  it  appears  from  the  record  that  nc 
the  lines  of  tlie  public  surveys,  nor  Congress,  nor  the  Presi 
interfered  with  the  location  of  the  land  patented  to  the  res] 
ent  ^'We  do  not  perceive,  either  in  the  language  of  th( 
or  the  object  to  be  secured,  any  limitation  upon  the  right  c 
State  to  proceed  at  once  to  take  possession  and  di 
of  the  quantity  to  which  Ae  is  mtiiled  by  the  gr 
(Id.  315.) 

And  again,  on  page  820,  the  C9def  Justice,  after  m 
forth  the  form  and  recitals  of  the  State  patent  to  Doll, 
^'  It  is  under  this  patent  that  the  plaintiff  claims  title  t 
premises  in  controversy,  and  it  is  clear  that  if  the  tract  en 
ing  them  were  subject  to  location  as  part  of  the  five  hm 
thousand  acres  that  were  not  reserved  from  sale  by  any  h 
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ongress  or  the  proclamation  of  the  President,  his  claim  is  good, 
id  a  valid  title  vested  in  him.*' 

Again :  The  Statute  of  California  declares  (Acts  of  1869,  p. 
-^,  section  four)  ''that  such  patent  (as  responded^  has  had) 
roll  vest  in  the  grantee  therein  named  a  good  and  valid  title  in 
e  simple  to  the  lands  therein  described/* 

liy  indeed,  the  respondent  be  not  seized  of  this  land,  it  must 
i  because  Acts  of  the  State  Legislature,  Acts  of  Congress, 
id  the  most  solemn  and  well  considered  adjudications  of  the 
ghest  judicial  tribunal,  have  exhausted  their  united  efforts  in 
lin. 

1.  The  grant  to  the  State  of  California,  September  9th, 
.  D.  1850; 

2.  The  actual  settlements  of  respondent's  grantors,  A.  D. 
J52; 

3.  The  location  of  the  State  land  warrants  bj  respondent, 
.  D.  1854; 

4.  The  filing  of  that  location  in  the  United  States  Land 
ffioe  by  respondent,  A.  D.  1856 ; 

5.  The  patent  of  the  State  of  California  to  respondent,  A. 
'.  1862  —  United,  constitute  a  title  in  the  respondent  rather 
>tter  than  the  average  of  titles  upon  which  recoveries  are  ao- 
istomed  to  pass  in  this  Court 

The  view  of  this  Court,  as  announced  in  DoU  v.  Meador,  in 
tference  to  the  construction  of  the  Act  of  1841,  operating  to 
>st  a  present  interest  in  the  State,  is  fully  sustained  in  the  case 
F  Richard  F.  Veeder  et  al.  v.  Joshua  J.  Ouffey,  3  Wisconsin, 
32.  That  case  involved  the  construction  of  an  Act  of  C(m- 
ress,  passed  August  8th,  1846,  (9  U.  S.  Statutes  at  Large,  88,) 
)  grant  to  the  (then  future)  State  of  Wisconsin  a  quantity  of 
nd  equal  to  one  half  of  three  sections  in  width,  ''to  be  se- 
ated under  the  direction  of  the  Governor  of  said  State,  and 
ich  selections  to  be  approved  by  the  President  of  the  United 
tates."  The  State  of  Wisconsin  was  admitted  into  the  Union 
1  the  29th  day  of  June,  1848. 

The  Court  say :  "  At  the  time  of  the  passage  of  the  Act  of 
egislature  for  the  disposal  of  their  lands,  ncme  of  the  lands 
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had  been  selected  by  the  Qovemor  and  approved  by  the  Pj 
dent;  but  the  title  oi  the  State  was  as  complete  as  it  ever 
been  to  the  certain  quantity  of  land  granted/'  No  further 
of  the  United  States  was  necessary,  nor  was  any  other  act 
done  or  performed  to  vest  the  fee  in  the  Stata  The  select 
by  the  Governor  and  the  approval  by  the  President  were  act 
partition  ovXy,  not  of  conveyance,  applying  the  reasoning  ol 
Wisconsin  case. 

The  Supreme  CJourt  of  California,  in  DoU  v.  Meador, 
say :  '^  When  the  selections  and  locations  are  once  made, 
suant  to  her  directions,  of  lands  not  reserved  but  subjec 
location,  the  general  gift  of  the  quantity  becomes  a  partic 
gift  to  the  specific  lands  located,  vesting  in  her  a  perfect 
Hbsoliite  title  to  the  same,  and  that  title  passes  by  her  pate 

4.  Against  this  legal  title  of  the  respondent,  perfect 
vested  in  him,  the  appellant  confessedly  sets  up  no  legal 
whaiever. 

In  the  action  of  ejectment  the  legal  title  must  prevail. 

The  appellant  by  his  answer  does  not  set  up  any  equil 
defense,  nor  pray  any  equitable  relief.  He  demands  judgi 
in  his  favor,  and  is  in  diis  Court  insisting  upon  such  a  j 
ment  The  claim  of  the  appellant,  such  as  it  is,  has  its  oi 
in  a  settlement  made  on  the  premises  in  October,  1853. 
origin  of  the  title  of  this  State  is  at  least  as  old  as  the 
1850.  Aj9  we  have  also  seen,  at  that  time  the  State  bee 
a  tenant  in  common  with  the  United  States  (Jovernmen 
the  public  lands  within  her  limits.  The  undivided  but  x 
lutely  vested  quantity  of  land  was  five  hundred  thousand  a 
She  had  as  early  as  1850  a  right  to  locate  that  quantity  ai 
chose,  subject  only,  as  we  have  seen,  to  the  form  of  its  ' 
tion,  and  to  reservations  by  Congress,  or  by  the  proclamt 
of  the  President  When  so  located  it  took  effect  by  reh 
to  the  time  of  the  admission  of  the  State  into  the  Union. 
that  time  the  pre-emption  laws  of  the  United  States  n 
which  the  appellant  asserts  his  acquisition  of  rights  were 
extended  to  California.     Any  rights  which  he  posBessee  ^ 
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isequently  acquired,  and  muist  be  subordinated  ta  suohlbca- 
1  by  the  State. 

Che  appellant's  counsel  urge  upon  the  Court  that  the  State 
i  never  received  a  patent  from  the  United  States.  She  never 
1,  for  the  Act  of  1841  is  itsdf  a  l^slative  grant  to  her  as 
ermined  in  Doll  v.  Meadar.  Suppose,  then^  that  appellant 
I '  a '  right  to  attack  the  rebpondent's  paten%  of  what  avail 
aid  such  an  attack  be  ? 

Suppose  that  appellant  has  title;  i%  is  subordinated  to  the 
e  of  the  State,  which  is  older  than  appellant^s  asserted 
e.  The  counsel  states  that  be  seeks  ta  attluckthis  patent 
the  grounds  that  the  State  had  no  title,  for  the  reason  that 

land  had  been  reserved  i^  the  United  States  fcom  seleo^ 
la  by  the  State — how  or  where  it  was  eo  reseuved  he  doles 
,  inform  us.  But  if  the  doctrine  annovnoed  in  DoU  v. 
odor  be  sufttained,  the  appellant  cannot  attack  respondent's 
ent.  The  Supreme  Court  of  California  in  that  c^se  say, 
tge  325) :  ^^  But  if  the  authority  to  issue  tlief  patent  depend 
m  the  existence  of  particular  facte  in  refer^oe  to  the  con- 
ioB  or  location  of  the  property  or  the  performance  of  cer- 
[i  antecedent  acts,  and  officers  have  been  ap^inted  for  the 
ertainment  of  these  matters  ill  advance,  who  have  passed 
>n  them,  and  given  their  judgment,  then  the  patent,  though 

judgment  of  the  officers,  be,  in  fact,  erroneous,  cannot  be 
laterally  attacked  by  parties  showing  title  subsequently." 
By  the  Act  of  the  Legislature  of  1859,  such  proceedings 
I  provided  for  in  the  State  Land  Office,  and  the  patent  is 
I  result  of  those  proceedings. 

These  proceedings,  authorized  by  the  L^slatuxe,  are  in  fact 
bhorized  by  the  Act  of  Congress  of  1841,  (Statutes  at  L^rge, 
455,  Sec  8,)  '^the  selections  of  all  the  said  States  to  be 
de  within  their  limits  respectively,  in  sueh  miomer  as  the 
fialature  thereof  shall  direct." 

Here,  the  Legislature  of  California  made  t^e  neces^ai^  direct 
ns,  appointed  the  officer^  to  determine  the  facts,  and  upon 
bermination,  the  patent  is  based.  The  appellant  df sires  in 
\  attfiek  'Vnpon  this  patent,  to  show  that  their  afflcers  ^rr^d 
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in  their  judgment,"  i.  e.,  that  there  were  certain  facts  or 
ters  which  ought  to  have  been  differently  determined  by 
State  authorities ;  this  is  the  very  thing  which  the  case  of 
V.  Meador,  as  we  have  seen,  denies.  The  appellant  contends 
the  condition  of  this  land  was  sudi  (by  reason  of  his  settle] 
upon  it)  that  a  patent  ought  not  to  have  issued,  but  the  au^ 
ties  issuing  the  patent  determined  otherwise;  it  was  their 
to  consider  that  matter. 

Admitting/  for  the  purpose  of  the  argument,  that  1 
determination  was  erroneous,  it  cannot  be  collateraUy  annu 
He  says  that  the  fact  that  all  the  land  was  not  vacant  ^ 
reason  why  the  patent  should  not  issue;  if  so,  the  State 
officers  have  determined  that  it  was  vacant  By  the  provii 
of  the  Act  of  1859,  p.  339,  aU  the  world  was  made  a  ; 
to  the  issuance  of  patent,  and  the  determinatioli  of  the  : 
upon  which  the  patent  should  issue;  process  was  served  by  ^ 
ten  and  printed  notices,  ^^  and  all  persons  holding  adve: 
may  be  entitled  to  appear  before  the  Register  and 
test  the  application  for  such  patent''  If  the  appe 
held  adversely  and  desired  to  prove  that  the  land  was  not  va< 
br.t  occupied  by  himself,  and  therefore  not  properly  the 
ject  of  a  patent,  he  might  then  have  done  so,  but  not  hs 
done  so,  then  he  will  not  be  permitted  to  collate 
assail  the  patent  on  the  same  grounds  now,  because  if 
patent  could  be  thus  assailed,  why  did  the  law  require 
cess,  etc.,  before  its  issuance  t  It  seems,  according  to  the 
tion  of  the  appellant,  that  everything  is  left  open  to  inqi 
notwithstanding. 

But  the  oounsel  says  that  the  State  has  no  power  to  i 
this  regulation  providing  for  a  hearing  before  the  Register. 

In  Doll  V.  Meador,  p.  319,  this  Court  recites  this  very 
vision  of  the  statute,  and  no  intimation  is  given  that  it  invc 
any  excess  of  authority,  and  it  is  of  this  legislation  thai 
Court  say,  p.  824 :  '^  On  the  contrary,  her  legislation  on  the 
ject  has  been  eminently  beneficient  and  just'' 

But  the  State,  in  making  this  regulation,  was  fixing 
manner  of  making  the  selections  of  her  five  hundr^  Aou 
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cree,  whicli  she  was  authorized  to  direct  the  manner  of  by 
10  Act  of  Congrese  of  1841,  Nor  does  the  exercise  of  that 
ower,  thus  conferred  by  the  Act  of  1841,  make  tJie  State 
bnoxious  to  the  charge  of  "  interfering ''  in  the  disposal  of  tho 
iiblic  lands,  in  defiance  of  the  Act  of  September  &t  1850^  ad< 
lilting  her  into  the  Union, 

George  W,  Tyl^r,  for  Appellant^  in  reply. 

The  counsel  for  respondent  insista  that  the  point  argned  haa 
sen  decided  in  his  favxTr  in  the  cases  of  Doll  v.  Meador  and 
'an  ValJcef^urg  v.  McCloud,  This  virtually  admits  that  if 
e  are  in  a  situation  to  attack  a  patent,  then  this  case  must  be 
^versed- 

I  submit  that  the  only  question  decided  in  the  case  of  Doll 
.  Meador  was,  that  the  relation  of  the  defendant  in  that  suit 
»  the  tith  was  not  such  as  to  allow  him  to  question  the  valid* 
y  and  efficacy  of  the  patent. 

The  Courtj  in  speaking  to  this  pointy  say;  *'The  queatioB 
ere  relates  to  the  status  of  the  pardes  who  are  permitted  to 
isail  the  patent,"  *^Can  any  one  who  has  no  other  relation 
>  the  property  sought  to  be  recovered  than  that  of  mere  pos- 
jssion*'  (that  is  to  say,  a  naked  trespasser  upon  the  land  wi th- 
at any  claim  of  title)  "  take  the  position  of  assailant  on  that 
pound  f' 

It  will  thus  be  seen  that  this  Court,  in  DoU  v.  Meador,  vir- 
lally  decides  that  if  a  party  ia  "invested  with  the  title  of 
onor,"  or  has  ^'some  claim  of  title,"  he  may  attack  the  patent 
i  an  action  of  ejectment. 

If  the  learned  counsel  contends  that  a  pre^mptiouer  who 
as  paid  for  the  land  and  got  a  certificate  of  purchasCj  which 
\  conclusive  proof  that  he  has  complied  with  all  the  require- 
ments of  the  pre-emption  laws^  has  no  "claim  of  title"  under 
le  Government,  then  his  proposition  is  too  absurd  to  require 
Q  answer,  and  this  point  is  not  touched  upon  in  Van  Yalkenr 
urg  V.  McOlovd, 

The  Registers  and  Heceivers  of  districts,  and  the  Commis- 
i^ner  of  the  Qeneral  Land  Office,  and  the  Secretary  ol  the 
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Interior,  are  the  persons  selected  by  the  Oovemment  to  ] 
upon  conflicting  claims  to  land,  and  their  decision  is  eon 
sive.  (16  Ark.  25;  1  Pet  840;  14  111.  843;  18  Ala.  1 
18  Pet  611;  9  Mo.  188;  16  How.  64;  16  How.  48.)  2 
especially  is  it  conclusive  when  both  parties  have  appeared 
had  a  fair  hearing. 

All  the  officers  above  mentioned  have  passed  upon  the  ( 
flicting  claim  of  plaintiff  (who  claims  under  or  through 
State)  and  defendant  (who  claims  as  a  pre^mptioner)  aft 
hearing  of  both  partieB^  and  they  have  decided  that  the  1 
belongs  to  defendant 

If  we  are  in  a  condition  to  attack  the  patent,  as  I  thin 
has  been  oonclusively  shown  we  are,  then  it  is  perfectly  c 
potent  for  us  to  set  up  the  defense  in  this  suit  under  our 
tern.     (KUtridge  v.  Brecmd,  4  Bob.  83;  18  Pet  436;  13  < 
378,486.) 

The  construction  of  the  Act  of  April  16th,  1859,  givei 
it  by  the  Attorney-General  of  the  State,  and  acted  upon 
the  State  Register,  is  this:  that  he  vrill  not  allow  a  ps 
claiming  as  a  pre-emptioner  to  contest  the  right  of  a  pi 
claiming  under  the  State  in  his  office.  He  allows  a  cos 
only  between  parties  each  of  whom  claims  under  the  State. 

Under  that  construction,  any  one  whose  ccmseience  is  s 
eiently  pliable  can  get  a  patent  from  the  State  as  against  a 
emptioner,  no  matter  how  good  the  latter  claim  may  be. 

A  pre-emptioner  is  entitled  to  equal  protecti<m  under  our 
with  one  who  claims  by  virtue  of  a  patent  from  the  State; 


By  the  Court,  Sandbbson,  0.  J. 


This  is  an  action  of  ejectment  The  case  wbs  tried  in 
Court  below  without  a  jury.  The  plaintiff  had  judgment, 
the  defendant  appeals.  The  facts  as  found  by  the  Court 
acquiesced  in  by  both  parties,  and  the  question  to  be  determi 
is  whether  the  plaintiff,  upon  those  facts,  is  entitled  to  rec< 
the  land  in  controversy. 

The  findings  are  as  follows:  "First — That  in  January,  11 
the  plaintiff  obtained  from  the  State  of  California  a  pa 
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T  the  land  in  controversy,  pursuant  to  the  several  Acts  for 
e  disposal  of  the  five  hundred  thousand  acres  of  land  granted 
r  the  United  States  to  the  State  of  OalifOraia. 

"Second  —  That  the  plaintiff  and  those  under  whom  he 
aims  have  beea  in  poesesaion  by  indbsure  and  cultivation  of  all 
e  land  'embraced  in  sdd  patent,  except  the  forty  acres  in  eoa* 
oversy,  since  the  year  1852,  but  neither  he  nor  they  have 
^er  been  in  possession  of  any  part  of  the  land  sued  for. 

"  Third —  That  in  1854y  .after  the  public  knda  of  which  the 
remises  are  a  part  had  been  divided   into  tOAVuships,   and  i 

?fore  they  had  been  sectioniz^d,  the  plaintiff  located  two 
hool  land  warrants  under  the  Act  of  1852.  This  location 
nbraced  the  premises  in  controversy,  and  the  lands  for  whioh 
le  patent  issued  to  him  subsequently.    The  loeat)c»n  was  made  . 

T  the  County  Surveyor  of  San  Joaquin  County,  by  actual 
irvey,  and  the  survey  was  duly  recorded  in  the  San  Joaquia  i 

ounty  Clerk's  office,  in  November,  1854:.  {  i 

"Fourth  — On  the  14th  day  of  May,  1856,  plaintiff  made 
le  location  and  filed  the  warrants  in  the  United  States  Land 
ffice  at  Mafysville, 

"  Fifth  —  The  defendant,  a  citizen  of  the  United  States,  ael- 
ed  upon  that  portion  of  the  land  in  controversy,  which  ie  a 
Art  ef  the  northwest  quarter  of  seotion  tr^enty^ne,  in  October, 
B53,  and  erected  a  dwelling  house,  with  intent  to  secore  a 
re-emption  right  to  a  quarter  section  under  the  Acta  of  Oo»- 
ress  of  September,  1841,  and  March,  1863.  TIm^  land  at 
lat  time  was  unsurveyd,  and  ever  sinee  that  time  defendant 
as  occupied  and  cultivated  that  portion  of  the  northwest  quar- 
ir  of  said  section  which  i^  now  in  controversy. 

"  Sixth  —  In  the  month  of  May  or  Jun6,  1855,  the  land  was 
ivided  into  sections  and  other  legal  subdivisions  by  the  United 
tates  Government,  md  the^  defeiidant^  on  the  2d  day  of 
ictober,  1855,  filed  his  deelai^HttK^  atattoient  for  aaid  quarter 
action  in  the  Land  Office  at  Benicia,  tO(  which  district  the  land 
Blonged,  the  plat  or  survey  of  thd  land  sot  having  been 
atered  and  filed  in  said  office^       ,     • 

"Seventh  —  The  land  in  oo^troversy  was  aftearwards  tram* 
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fcrred  to  the  Marysville  District,  and  the  defendant,  aftei 
return  of  the  approved  plat  or  survey  to  the  Marysville  c 
filed  in  that  ofSoe  his  dedaratory  statement^  in  due  fon 
law,  on  the  16th  day  of  April,  1856. 

''Eighth  — In  1860,  at  Hie  Land  Office  in  Stodrton, 
which  district  the  land  then  belonged,)  the  defendant  i 
proof  of  his  settlement  and  pre-emption,  and  having  made 
ment  for  said  quarter  section,  reoeived  from  the  Roister 
Receiver  a  certificate  of  location  and  purchase  of  the  san 
jdue  form  of  law. 

''Ninth  —  One  John  H.  Megerle,  now  deceased,  and  v 
*heir-at-law  and  representative  is  the  defendant,  in  the  n 
<of  October,  1858,  settled  upon  that  portion  of  the  Ian 
controversy  embraced  in  the  southwest  quarter  of  said  se 
itwenty-one,  and  erected  a  house  thereon,  intending  to 
•empt  the  same  under  the  laws  of  Congress,  the  land  ] 
unsurveyed  ppiblic  land,  and  continued  to  reside  on  and  < 
vate  the  same  until  1858,  when  he  died. 
•  "  Tenth — The  land  being  sectionized,  and  the  plats  reti 
to  the  Marysville  Land  Office,  said  John  H.  Megerle,  ' 
yet  in  life,  to  wit:  on  the  16th  day  of  April,  1856,  fil< 
Baid  Marysville  office  his  declaratory  statement  for  a  qu 
section  of  land  embracing  the  west  half  of  the  souti 
quarter  of  said  section  twenty-one,  and  in  April,  1859, 
was  made  of  the  entry  and  aettlement  of  the  said  Joh 
Megerle,  and  of  his  notice  before  the  proper  land  officers 
the  defendant  has  been  thence  hitherto  ready  and  willii 
make  payment  therefor. 

"  Eleventh  —  The  defendant  was  in  possession  of  the  la] 
controversy,  adversely  to  the  plaintifP,  at  the  time  this  a 
was  brought 

"  Twelfth  — That  the  plaintiff,  claiming  the  quarter  se 
of  land  on  which  the  defendant  settled  by  virtue  of  his  loc 
of  said  schod  warrants,  did  contest  the  right  of  the 
defendant  before  the  offioers  of  the  Stockton  Land  Offi 
pre-empt  the  same,  and  thereupon  such  proceedings  were 
before  the  offioers  of  the  Government  of  the  United  Stat 
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.e  matter  of  said  contest,  as  that  the  Secretary  of  the  Inte- 
oTy  on  the  9th  day  of  Deoember,  1869,  and  again  on  the  14th 
ly  of  Jtme,  1861,  did  adjudge  and  determine  that  the  said 
sfendant  had  a  vidid  legal  right  to  said  quarter  section  under 
le  pre-emption  laws  of  the  United  States." 
The  eighth  section  of  an  Act  of  Congress  passed  September 
th,  1841,  entitled  ^'An  Act  to  appropriate  the  proceeds  of  the 
lies  of  the  public  lands,  and  to  grant  pre-emption  rights,"  reads 
J  follows: 

'^  SxG.  8.  There  diall  be  granted  to  each  State  specified  in 
16  first  section  of  this  Act  five  hundred  thousand  acres  of 
md,  for  purposes  of  internal  improvements;  provided,  that  to 
ich  of  the  said  States  which  has  already  received  grants  for 
lid  purpose  there  is  hereby  granted  no  more  tiian  a  quantity 
I  land  which  shall,  together  with  the  amount  such  State  has 
Iready  received  as  aforesaid,  make  five  hundred  thousand 
?re8;  the  selections  in  all  of  said  States  to  be  made  within 
leir  limits,  respectively,  in  such  a  manner  as  the  Legislature 
lereof  shall  direct,  and  located  in  jmrcels  conformably  to  Sec- 
onal divisions  and  subdivisions,  of  not  less  than  three  hun- 
red  and  twenty  acres  in  any  one  location,  on  any  public  land 
scept  such  as  is  or  may  be  reserved  from  sale  by  any  laws  of 
Jongress  or  proclamation  of  the  President  of  the  United  States ; 
rhich  said  location  may  be  made  at  any  time  after  the  lands 
f  the  United  States  in  said  States  respectively  ^all  have  been 
arveyed  according  to  existing  laws.  And  there  shall  be  and 
ereby  is  granted  to  each  new  State  that  shall  be  hereafter 
dmitted  into  the  Union,  upon  sudi  admission,  so  much  land 
8,  including  such  quantity  as  may  have  been  granted  to  such 
Itate  before  its  admission  and  while  under  a  Territorial  Gk)vem- 
lent,  for  purposes  of  internal  improvements,  as  aforesaid,  as 
ball  make  five  hundred  thousand  acres  of  land,  to  be  sekcted 
nd  located  as  aforesaid." 

Under  the  last  clause  of  the  foregoing  section,  California, 
ipon  her  admission  into  the  Union,  became  vested  with  an 
Qterest  in  the  public  lands  within  her  borders  to  the  extent 
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of  five  hundred  thousand  acres,  (having  never  received  an 
previous  gr^auts,)  tfaie  aaxne,  however,  to  be  selected  and  locate 
in  the  manner  and  at  the  time  apecifi^  in  the  immediate] 
preceding  part  of  the  section,  to  which  the  words  at  the  da 
of  the  section  '^  to  be  selected  and  located  as  aforesaid,"  direct] 
refer.  The  words  "  to  be  selected  s^i  located  as  aforesaid,"  i 
our  judgment,  include  both  the  manner  and  the  time  of  tl 
selection  and  location,  and  not  the  manner  merely,  as  was  he] 
in  Doll  V.  Meador,  16  Cal.  315.  The  language  is  not  that  tl 
land  shall  be  selected  in  the  manner  as  aforesaid,  but  *^  as  afor 
said.'^  That  portion  of  the  section  to  which  the  words  "  i 
aforesaid^'  refer,  prescribes  not  only  the  manner  of  the  sele 
tion,  but  the  time  also,  and  by  no  rule  of  construction  can 
be  said  that  they  refer  to  the  one  and  not  to  the  other.  Thei 
is  no  ambiguity  in  the  language  used;  on  the  contrary,  tl 
meaning  is  too  plain  and  obvious  to  admit  of  doubt  The  lai 
guage  is  "located  as  aforesaid,"  that  is  to  say,  in  parcels  < 
not  less  than  three  hundred  and  tweiity  acres,  conformably 
sectional  divisions  and  subdivisions,  and  after  the  survey  h 
been  made.  This  construction  is  not  only  justified  by  tl 
natural  atd  grammatical  impoK  and  meaning  of  the  langna^ 
ased,  but  is  sustained  by  the  necessities  of  the  subject  matte 
The  land  must  be  located  in  parcels,  isonformably  to  section 
divisions  and  snbdivisibns,  of  not  less  than  three  hundred  ai 
twenty  acresi  How  can  this  be  done  until  after  the  lands  ha^ 
been  -surveyed  by  tlie  proper  officers  of  the  Federal  Goven 
mentt  The  grant  imposes  conditions  as  to  the  quantity,  mai 
ner  of  selection  and  location,  dnd  time  of  location,  and  und< 
it  no  title  to  any  specific  land  oan  vest  in  the  State  until  all  < 
those  conditions  have  been  complied  with.  The  State  has  i 
more  right  to  select  and  locate  lands  before  the  survey  hi 
beeli  made,  than  she  has  to  locate  it  in  tracts  of  a  hundred  ai 
sixty  acres  eadi,  or  without  regard  to  the  sectional  divisioi 
and  subdivisions  of  the  United  States  stlrvtey.  The  mod 
time,  and  quantity  of  the  selection  and  location  are  fixed  I: 
the  Act.  All  else  is  left  to  the,  legislative  wisdom,  of  the  Stat 
Agents  miay  be  appointed.t)y  the  St^te  for, the  purpose  of  selec 
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;  and  IcKsating'  the  Ijubid  granted  to  the  State^.lmd  certifying 
;  same  bj  proper  lists  to  the  proper  land  officers  of  the  Fed- 
l1  Government  But  such  seIeoti<ms  and  locations  must  be 
ide  upon  lands  to  whioh  there  is  no  subsisting  valid  claim, 
pre-emption  or  otherwise,  or  they  cannot  be  recognil^  and 
held  as  valid  by  the  Federal  Oovemment.  The  approval  of 
^  Federal  Gh)Temment  must  be  had  before  the  title  of  the 
ite  can  attach  to  any  specific  land,  and  suoh  approval  ought 
t  and  cannot  be  had  where  there  is  a  valid  subsisting  claim, 
der  the  laws  <tf  Congress,  by  pre-emption  or  otherwise,  which 
3  attached  to  the  land  before  the  selection  is  made  by  the 
ite.  This  course  is  made  necessary  in  order  to  preserve 
iformity  in  the  land  system  of  the  Federal  Gk>vemment^  and 
enable  it  to  preserve  intact  its  policy  toward  actual  settlers 
on  the  public  lands.  The  uniform  policy  of  the  Federal 
vemment  has  been  to  invite  and  encourage  the  settlement  of 
r  public  lands  by  a  judicious  system  of  pre-emption  laws, 
ereby  settlers  are  oifdbled  to  secure  the  title  to  the  land  oul- 
ated  and  improved  by  them  in  preference  to  all  others.  A 
3-emptioner  is  aa  much  the  favored  beneficiary  of  the  Federal 
ivenuneot  as  a  State,  and  equally  entitled  to  her  protection. 
le  uBOocupied  land  is  as  open  to  the  eettlemenC  of  the  pre- 
ptor  as  to  the  selection  and  location  of  a  State,  and  when 
has  once  placed  Us  foot  upon  the  spot  of  his  choice  he  can- 
t  be  deprived  of  it  by  any  system  of  State  selection  and 
ation,  provided  he  complies  with  the  laws  of  Congress;  nor 
9d  be  look  elsewhere  than  to  the  Federal  Government  for 
\  title.  Upon  land  in  the  posseseion  of  a  bona  fide  pre- 
iptiouer  the  State  can  make  no  valid  selection  and 
»tion,  nor  can  it  convey  any  valid  title  therein  to 
other.  Such  land  has  a  prior  vaUd  claim  upon  it  and  is  not 
l>joct  to  Stete  selection.  Any  other  theory  would  lead  to 
iftmion  and  to  Federal  and  State  conflict.  So  careful  is  the 
fderal  Ooverninait  of  the  rights  of  pre-emptioners  that  it 
«  provided  that  wbero  any  settlement,  by  the  erection  of  q 
'oHinglKWise  or  the  cultivation  of  aniy  poittibn  of  the  land, 
all   be  -made  iipon-  the  aixtoentL  ahd  thirty-dixth  ,  sections 
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granted  for  the  purposes  of  public  schools,  other  lands  i 
be  selected  by  the  proper  officers  of  the  State  in  lieu  the: 
(Act  of  March  3, 1853,  Sec.  7,  Wood's  Digest,  p.  749.) 

The  sixth  section  of  the  Act  just  cited,  provides,  "  thut  al" 
public  lands  in  the  State  of  California,  whether  surveye 
unsurveyed,  with  the  exceptions  of  sections  sixteen  and  th 
six,  which  shall  be  and  are  hereby  granted  to  the  State  foi 

^^^  purposes  of  public  schools,  in  each  township,  and  with  th( 

^^    *•  ception  of  lands  appropriated   under  the   authorify  of 

Act,  or  reserved  by  competent  authority,  and  excepting 
the  lands  claimed  under  any  foreign  grant  or  title,  and 
mineral  lands,  shall  be  subject  to  the  pre-emption  law  of 
4th  of  September,  1841,  with  all  the  exoeptions,  oondit: 
and  limitations  therein,  except  as  herein  otherwise  provi 
and  shall,  after  the  plats  thereof  are  returned  to  the  offic 
the  Register,  be  offered  for  sale,  after  six  months  public  n< 
in  the  State  of  the  time  and  place  of  the  sale,  under  the  1 
rules,  and  regulations  now  governing  such  salee,  or  6U< 
may  be  hereafter  prescribed;  provided,  that  where 
surveyed  lands  are  claimed  by  pre-emption,  the  i: 
notice  of  such  claim  shall  be  filed  within  three  months  t 
the  return  of  the  plats  of  surveys  to  the  land  offices,  and  ; 
and  payment  shall  be  made  prior  to  the  day  api>oint6d  bj 
President's  proclamation  for  the  commencement  of  the 
including  the  entry  of  such  claims  to  be  made  by  legal  st 
visions,  according  to  the  United  States  survey,  and  in  the  i 
compact  form." 

Under  the  provisions  of  this  section  the  defendant  pioce 
to  obtain  the  title  of  the  United  States  to  the  land  in  ooi 
versy.    He  settled  upon  it  in  Octobw,  1858,  seven  months  i 

iHH  the    passage    of    the    Act,    with    the    intent    to    seenr 

I  I^Hj  pre-emption  right  thereto.    At  that  time  the  land  was  va 

^  and    unoccupied.    He    erected    a    dwelling    house    tfaei 

and  ever  since  that  time  has  resided  thereon  and  cultiv 
the  same.     In  1854  the  land  was  surveyed  and  divided 
townships,  and  in  1855  into  sections  and  other  legal  8ab< 
sions,    by   the   Federal   Qovemment    The   defendant^wi 
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B  time  prescribed  by  the  laws  of  Congress,  to  wit:  on  the 
th  day  of  April,  1856,  filed  in  the  proper  Lancl  Office  his 
claratoiy  statement^  and  within  the  time  prescribed  made 
oof  of  settlement  and  payment  of  the  purchase  mon^; 
d,  in  1860,  obtained  from  the  proper  officer  a  certificate  of 
nation  and  purchase,  in  due  form  of  law,  of  the  land  in  con- 
►versy. 

The  pIainti£F,  on  the  contrary,  sought  to  obtain  title  through 
^  State,  and  under  its  laws.  In  1864,  after  the  land  was 
dded  into  townships,  and  before  it  was  divided  into  sections 
1  other  legal  subdivisions,  and  before  the  plats  were  returned 
the  proper  office,  the  plaintiff  took  his  first  step  toward  ob- 
ning  his  title,  by  locating  two  school  land  warrants  pursuant 
the  provisions  of  the  Act  of  the  State  Legislature  of  1852. 
i  the  14th  day  of  May,  1856,  the  plaintiff  made  his  location 
d  filed  his  warrants  in  the  United  States  Land  Office,  and 
Januaiy,  1862,  he  obtained  a  patent  from  the  State  for  the 
ne  land. 

Thus  it  appears  that  the  defendant  was  in  possession  as  a 
^-emptioner  before  and  at  the  time  at  whidi  the  plaintiff 
ated  his  warrants;  and  the  dedaratoiy  statement  of  the 
Fendant  was  on  file  in  the  proper  Land  Office  before  and  at 
^  time  the  plaintiff  entered  his  location  and  filed  his  war- 
its.  It  further  appears  that  under  these  circumstances  the 
lintiff  contested  the  right  and  claim  of  the  defendant  before 
i  officers  of  the  proper  Land  Office,  and,  on  appeal  to  the 
cretary  of  the  Interior,  a  decision  was  twice  .  rendered 
linst  him,  and  establishing  the  validity  of  the  defendant's 
im;  yet,  by  some  means  whidi  do  not  appear,  he  after- 
rds,  and  after  the  defendant  had  obtained  his  certificate  of 
ation  and  purchase  from  the  proper  officers  of  the  Federal 
vemment,  obtained  his  patent  from  the  State  of  Califor- 

Elegarding  the  plaintiff  as  the  agent  of  the  State  for  the  pur- 
le  of  selecting  and  locating  the  land  in  question,  as  is 
imed  by  his  counsel,  and  whidi  we  oonoede,  he  made  his 
3ction  and*  location  upon  land  to  whidi  the  defendant's  pre- 
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etnption  right  had  already  attached.  '  This,  as  we  have  air 
eeen,  he  could  not  do,  and  hy  his  acts  die  State  acquire 
title  whatever  to  the  land  Tn  controversy,  and  of  course  c 
pass  none  to  him  by  her  patent.  When  two  or  more  pei 
have  settled  upon  the  same  quarter  sections  of  land,  the  : 
of  pre-emption  id  in  him  who  made  the  first  settlement, 
of  Sept.  4,  1841,  Sec  11.)  The  State  occupies  no  bett( 
stronger  position  than  a  bona  fide  pre-emptioner ;  and  ii 
selection  be  subsequent  to  that  of  a  bona  fide  pre-emptii 
her  right  must  yield  to  his. 

The  only  question  remaining  is,  whether  imder  the  cir 
stances  of  this  case  the  defendant  can  attack  the  plain 
patent;  and  upon  this  point  there  can  be  no  doubt,  if 
previous  reascming  be  correct.  By  his  certificate  of  locj 
and  purchase,  the  defendant  became  vested  with  the  titl 
the  United  States  to  the  land  in  question,  upon  which  he  c 
maintain  and  defend  an  action  of  ejectment  under  the  la^ 
this  State.  (Wood's  Dig.  p.  1044.)  We  have  also  shown 
the  State  acquired  no  title  to  the  land  in  question  by  the 
of  her  agent,  the  plaintiff  in  this  case,  because,  at  the  tin 
his  location,  the  land  was  reserved  from  selection  by  the 
emption  laws  of  the  United  States,  and  that  therefore  the 
of  the  State  did  not  attach  to  the  land  in  question,  and  not 
passed  to  plaintiff  by  her  patent. 

The  third  section  of  the  Act  of  the  Legislature  ^ 
authorizes  the  location  of  school  land  warrants,  and  imder  in 
the  plaintiff  made  his  location,  provides  as  follows: 

*^  Sec.  8.  The  parties  purchasing  such  warrants,  and 
assigns,  are  hereby  authorized  in  behalf  of  this  Slate  to  1< 
the  same  upon  any  vacant  and  rmappropriated  lands  beloD 
to  the  United  States  within  the  State  pf  California,  suhje 
such  location;  but  no  such  location  shall  be  made  unless  ] 
made  in  conformity  to  the  law  of  Ooqgress,  which  law 
vides  that  not  less  than  three  hundred  and  twenty  acres  i 
be  located  in  one  body." 

By  necessary  implication,  the  purchaser  and  his  assigni 
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hibited  from  looatiBg  the  warrants  upon  land  which  is 
jadj  occupied.     We  hare^  therefore,  a.  case  where  the  State 

issued  a  patent  without  having  any  title  to  the  land,  and 
traiy  to  the  proyisiona  of  one  of  its  own  statutes, 
n  Patterson  v.  Winn,  11  Wheat.  380,  the  Supreme  Court 
the  United  States  said :  "  We  may^  therefore,  assume,  as  the 
led  doctrine  of  this  Court,  that  if  a. patent  is  absolutely 
i  upon  its  face,  or  the  issuing  thereof  was  without  author- 

or  was  prohibited  by  statute,  or  the  State  had  no  title,  it 
Y  be  impeached  collaterally  in  a  Court  of  law  in  an  action 
ejectment." 

rhe  doctrine  of  Patterson  v.  Winn  is  expressly  recognized 
I  approved  in  Doll  v.  Meador,  16  Cal.  324,  and  Mr.  Chief 
jtice  Field  there  said:  "We  admit,  in  general  terms,  the 
reetness  of  tl^e  doctrine  declaired  in  Patterson  v.  Winn  to 
the  settled  doctrine  of  the  Supreme  Court  of  the  United 
tes,  that  if  a  patent  be  absolutely  void  upon  its  face,  or 
re  issued  without  authority,  or  were  prohibited  by  statute, 
the  State  had  no  title,  it  may  be  impeached  collaterally  in 
action  of  ejectment.''  Subsequently,  in  the  same  opinion, 
.  Chief  Justice  Field  declares  by  whom,  in  such  cases,  a 
ent  may  be  impeached,  and  by  whom  not,  in  the  following 
guage:  "Nor  do  we  question  the  further  proposition,  that 

defendant  might  have  disproved  the  evidence  of  title  fur- 
bed  by  the  patent,  by  showing  that  the  land  in  question 
9  not  included  in  the  Act  of  Congress,  or  was  within  the 
eptions  contained  in  the  Act  of  this  State.  We  only  annex 
the  proposition  the  qualification  that  to  do  this  he  must  first 
re  brought  himself  in  some  privity  with  the  common  source 
title.  If  he  were  a  mere  intruder,  not  possessing  any  claim 
title  either  from  the  General  or  State  Government,  he  would 

be  in  a  position  to  question  the  regularity  and  correctness 
the  action  of  the  officers  of  the  State  in  the  selection  of  the 
Lds  and  the  issuance  of  the  patent.'' 

[n  the  present  case,  as  we  have  endeavored  to  show,  we 
re  two  grounds  upon  which  a  patent  may  be  impeached 
laterally  in  an  action  of  ejectment;  and  a  party  who,  by 


h' 
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reason  of  hiB  privity  with  the  CGmmon  source  of  tide,  1 

status  in  Court  whidi  enables  him  to  question  its  validity, 

The  judgment  is  reversed,  and  the  Court  below  direct 

enter  a  judgment  upon  the  findings  in  favor  of  the  defen 

Shaftee,  J.,  and  Sawyer,  J.,  concurring  specially: 

We  concur  in  the  jud^ent^  and  in  the  opinion  ezce 
far  as  it  questions  that  portion  of  the  opinion  in  Dotl  v.  M 
relating  to  the  time  when  a  location  can  be  made  b; 
State.  Upon  that  question  we  express  no  opinion,  fo 
reason  that  we  do  not  r^ard  it  necessary  to  the  decisi' 
this  case. 


THE  PEOPLE  ex  rel  S.  C.  HASTINGS  v.  ANDRE 
JACKSON  AND  JOHN  DEVLIN. 


COlfFLJLlMT  —  CAKCBLL^TION     OF    PATKfT. —  A    COmpUlllt    in    U 

name  of  The  People  on  the  relation  of  a  prlTate  Indivldaal,  to  a 
patent  for  a  tract  of  land  lisned  by  the  State  to  the  defendant,  whldi 
averi  that  the  relator  la  seised  and  potaeseed  of  the  land,  and  that  li 
was  derived  from  the  State  of  California  onder  and  by  Tirtna  of  tli 
tlon  of  a  ichool  warrant  made  under  and  In  accordance  with  the  pro 
of  an  Act  of  the  Leglilature,  that  said  location  was  dniy  and  properlj 
and  in  all  respects  according  to  the  prorislons  of  Mdd  Aet,  doea  no 
facts  Bofficient  to  constitnte  a  cause  of  action. 

PLBADiNO  —  Conditions  Pkbcedbnt. —  In  pleading  title  to  land,  xini 
Act  of  the  Legislature  which  prescribes  conditions  upon  the  perform) 
which  the  title  may  be  secured,  it  Is  Necessary  to  ayer  a  performance 
the  acts  required  by  the  statute. 

Bamb. —  A  general  averment  of  the  performance  of  conditions  prece^ 
sufBclent  in  cases  of  contract,  but,  in  all  other  cases,  the  facts  she 
performance  must  be  specially  pleaded. 

iFViRMANcn  OF  JUDGMENT  —  Effbct  OF. —  Where  a  demurrer  to  a  eoi 
is  sustained  in  the  Court  below,  and  plaintiff  declines  to  amena.  and  i 
from  the  judgment  and  the  order  sustaining  the  demurrer,  the  S 
Court,  if  it  aiflrm  the  Judgment,  cannot  grant  plaintiff  leave  to  ami 
eomplaint 

Appeal  from  the  District  Court,  Seventh  Judicial  Dii 
Solano  County. 

The  complaint,  beeideB  averring  plaintiffs  daim  «f 
onder  a  adhool  warranty  also  alleged  that  defendant  Ja 
claimed  under  a  patent  from  the  State,  and  the  dsf« 
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^vlin  haa  purchased  under  him  with  full  notice  and  knowl- 
ge  of  relator's  rights.  That  defendant  Jackson  acquired  his 
;ht6  subsequent  to  the  location  under  which  plaintiff  claims^ 
d  in  fraud  of  relator  procured  a  patent  to  be  issued  dan- 
stinely  in  this,  that  no  notice  was  given  of  the  application  to 
e  State  Begister  for  the  certificate  on  which  the  patent  was 
lueA 
The  other  facts  are  stated  in  the  opinion  of  the  Ooort 

Whiima/n  A  Wells,  for  Appellant 

M.  A.  Wheaion,  for  Bespondent. 

By  the  Court,  Sandbsson,  C.  J. 

This  is  an  action  in  the  name  of  The  People  of  the  State  of 
ilifomia,  on  the  relation  of  S.  C.  Hastings,  to  set  aside  and 
ncel  a  patent  issued  by  the  State  of  California  to  the  defend- 
t  Jackson,  for  certain  lands  described  in  the  complaint,  under 
e  provisions  of  the  Act  of  April  16,  1859,  entitled  "An  Act 
provide  for  the  issuance  of  patents  to  lands  located  with 
ate  school  land  warrants,  and  for  lands  purchased  under  the 
;t  of  April  23,  A.  D.  1858."  A  demurrer  was  interposed  to 
e  complaint,  which  was  sustained  by  the  Court  The  plain- 
1  having  declined  to  amend  his  complaint,  a  final  judgment 
IS  rendered  in  favor  of  the  defendants,  from  which  the  plain- 
T  appeals,  and  assigns  as  error  the  ruling  of  the  Court  upon 
e  demurrer. 

Several  groimds  of  demurrer  were  alleged  in  the  Court  below, 
it  they  were  all  abandoned  on  the  argument  in  this  Court, 
cept  the  ground  that  the  complaint  does  not  state  facts  suffi- 
ent  to  constitute  a  cause  of  action. 

The  complaint  alleges,  in  substance,  that  the  relator  is  seized 
id  possessed,  and  for  ten  years  last  past  has  been  seized  and 
^sessed  and  entitled  to  the  possession  of  the  tract  of  land 
ascribed  in  the  complaint.  That  his  title  to  said  land  was 
irived  from  the  State  of  California,  through  some  grantor  not 
imed,  under  and  by  virtue  of  the  location  of  a  school  war- 
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rant  made  imder  and  in  aceordanoe  with  the  pTorisi^ins  of 
Act  of  the  3d  of  May,  1852,  entitled  "An  Act  to  provide 
the  disposal  of  the  five  hundred  thousand  acres  of  land  grai 
to  this  State  by  Act  of  Congress,  that  the  people  of  the  Si 
of  California  niay  avail  themselves  of  the  benefit  of  the  eig 
seotion  of  the  Act  of  Congress,  approved  April  4^  A.  D.  18 
Chapter  Sixteen,  entitled  'An  Act  to  appropriate  the  prooe 
of  the  BtHei  of  the  public  lands  and  to  grant  pre-empt 
rights,'  the  following  provisions  are  hereby  enacted."  T 
said  location  was  duly  and  properly  made,  and  in  all  resp 
according  to  the  provisions  of  said  Act.  That  the  relator  I 
by  proper  conveyance  duly  executed  by  liie  party  making  s 
location,  succeeded  to  all  the  rights  of  said  party  in  the  lane 
question. 

Having  alleged  title  derived  from  the  State  under  and 
virtue  6f  certain  statutes,  it  is  necessary  fo»  the  plaintifl 
allege  specially  a  performance  by  him  or  his  grantor  of  all 
acts  required  by  the  provisions  of  those  statutes.  An  a 
ment  that  "the  location  was  duly  and  properly  made,  anc 
all  respects  according  to  the  provisions  of  said  Act,''  is  ins 
cieBft  The  Act  prescribes  the  conditions  upon  Trhich  the  1 
of  the  State  to  the  five  hundred  thousand  acres  of  public  1 
donated  to  her  by  the  General  Government  may  be  secu 
These  conditions  are  conditions  precedent,  and  llieir  pcrfo 
ance  must  be  specially  averred.  It  is  for  the  Court,  and 
the  pleader,  to  say  whether  those  conditions  have  been  c 
complied  with.  The  facts  showing  such  performance  raasi 
pleaded.  The  sixtieth  section  of  the  Practice  Act  excuses 
statement  of  the  facts  showing  the  performance  of  condit 
precedent  in  cases  of  contract,  and  makes  a  general  avem 
of  performance  sufficient  But  this  rule  cannot  be  exten 
beyond  the  cases  mentioned  in  the  section.  Expressio  un 
eselusio  dUerius  est.  In  all  cases  except  contracts,  the 
formance  of  conditions  precedent  must  be  specially  pleadec 

This  disposes  of  the  appeal,  and  renders  it  unnecessai] 
pass  upon  the  other  points  made  upon  the  demurrer. 

Judgment  afiirmed* 
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By  the  Court,  Sandebsow,  C.  J.,  on  petition  for  rehearing. 

k  rehearing  must  l)e  denied.  Counsel  for  appellant  seem  tc 
sapprehend  the  opinion  which  has  been  rendered  in  this  case. 
\  have  not  passed  upon  the  merits,  but  merely  upon  a  ques- 
1  of  pleading,  holding  that  a  general  averment  of  performance 
conditions  precedent  in  a  complaint  is  insufficient,  except  in 
es  arising  out  of  contract.  What  must  be  the  statw 
the  relator  in  order  to  enable  him  to  attaot  the  defendant's 
;ent,  we  have  not  decided,  but  we  have  decided  that  a  gen- 
1  averment  that  he  ha8  such  a  stcvtvs  is  insufficient^  and 
t  the  fads  upon  which  he  bases  his  right  to  attack  the 
ent  must  be  stated.  Whether  the  relator  has  such  a  siaius 
not,  is  a  conclusion  of  law  to  be  drawn  from  the  fact«y  and 
I  question  for  the  Court  and  not  the  pleader.  It  will  be  in 
le  to  pass  upon  the  relator's  right  to  attack  the  defendants' 
ent  when  the  facts  upon  which  that  right  is  founded  are  prop- 
Y  presented. 

fVe  are  asked  to  modify  our  judgment  so  as  to  grant  the  re- 
3r  leave  to  amend  his  complaint.  However  much  we  might 
disposed  to  grant  the  petition  in  this  respect,  we  are  pre- 
ded  from  doing  so  by  the  course  which  counsel  saw  fit  to 
psue  in  the  Court  below.  We  can  only  review  the  action  of 
Court  below,  and  if  that  be  found  right,  the  only  judgment 
ich  we  ean  render  is  one  of  affirmance.  The  relator  had 
ve  to  amend  his  oomplaint  in  the  Court  beloV,  but  declined 
do  80 — electing  to  stake  his  fortune  upon  the  complaint  as 
then  stood.  Had  he  asked  leave  to  amend,  and  had  leavo 
amMid  been  refused,  there  would  have  been  action  on  the 
rt  of  the  Court  which  we  could  review.  As  it  is,  there  has 
xn  no  action  in  the  Court  below  adverse  to  the  relator's  right 
amend,  and  it  follows  that  no  action  can  be  had  upon  the 
nation  in  this  Court 

rhe  application  for  a  rehearing  and  for  a  modification  of  the 
Igment  must  be  denied* 

lix.  Justice  CuBSBY,  having  beesi  of  counsel,  did  not  rit  on 
\  trial  of  this  case. 


^1  .  ( 
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MILTON  W.  CRAEY  v.  THOMAS  CAMPBELL,  PEYT 
POWELL,  WILLIAM  McCLANAHAN,  and  WILLI 
WEED. 

8alb  of  Mining  Claim. —  Where  a  minlns  daim  is  convejed  by  a  written 
of  sale,  the  bill  of  sale  la  the  best  erldence  of  the  transfer,  and  parol 
denc^  of  the  conyeyance  is  inadmissible. 

Pabol  Bvidbncb  of  Salb. —  Where  a  witness.  In  his  direct  examinatioii* 
tifies  to  a  sale  of  a  mining  claim,  and  on  cross  examination  states  thai 
sale  was  in  writins,  it  Is  error  for  the  Court  to  refose,  on  motion,  to  a 
oot  the  parol  eridence  of  the  transfer. 

IteXT  OwNEBS  —  Act  of  oini  Act  or  all.-*  If  one  of  two  joint  owners 
finme  need  for  mining  purposes  consents  to  and  directs  tne  opening 
water  ditch  abore  the  flame,  by  means  whereof  the  water  from  the  < 
flows  orer  and  Injures  the  flnme,  the  other  joint  owner  cannot  recorer 
ages  for  such  Injury. 

BriDmcn  of  Declabation  of  oini  JoiifT  Owmoa. —  If  one  of  two  joint  oi 
of  a  flume  used  for  mining  parposes  brings  an  action  to  recover  damage 
an  Injury  to  the  joint  property  caused  by  opening  a  water  ditch  aboy« 
flume,  it  is  error  for  the  Court  to  reject  evidence  that  the  other  joint  o 
gaye  his  consent  to  haying  the  ditch  opened. 

Appeal  from  the  District  Court,  Eleventh  Judicial  Dist 
Placer  County. 

The  complaint  ayerred  that  plaintiff  was  the  owner  c 
mining  claim  which  he  worked  by  hydraulic  process,  situs 
a  short  distance  below  a  ditch  called  the  Miner's  Ditch;  ^ 
plaintiff,  for  the  conveyance  of  tailings  and  water  from 
claim,  had  constructed  a  flume  about  seven  hundred  feet  ] 
leading  therefrom;  that  in  January,  1862,  defendants  "V^ 
and  McClanahan,  as  agents  of  defendants  Campbell  and  Pot 
who  were  the  owners  of  the  Miners'  Ditch,  cut  the  embi 
ment  of  the  ditch,  end  thereby  caused  seven  hundred  inche 
water  to  flow  down  upon  plaintiff's  flume,  by  means  wherec 
was  injured. 

Plaintiff  recovered  judgment  in  the  Court  below,  and  defi 
ants  appealed* 

The  other  facts  are  stated  in  the  opinion  of  the  Court 


CharUa  A.  TuUle,  for  Appellant 


Jo  HamiUon,  for  Beapondent 


SUPEEME  COURT  — APEIL  TERM,  1864.      635 

Crarj  •.  Gamptall  §i  aU. 

ij  the  Court,  Oubbst,  J. 

i^his  action  was  brought  to  recover  damages  alleged  to  have 
a  caused  by  the  defendants  in  the  cutting  away  of  a  ditch 
ed  the  Miners'  Ditch,  of  which  certain  of  the  defendants 
e  the  owners,  by  means  of  which  the  waters  therefrom  were 
sipitated  upon  the  plaintifiPs  mining  property,  causing  great 
iry  and  damage  thereto. 

?he  defendants,  after  having  controverted  the  material  aver- 
its  of  the  complaint,  alleged  in  substance,  that  the  Miners' 
ch  was  located  and  the  right  of  way  for  it  was  acquired 
>r  to  the  location  of  plaintiff's  mining  claim;  and  they 
rged  that  the  plaintiff  wrongfully  and  without  the  consent 
the  owners  of  the  ditch  had,  before  the  time  of  the  hap- 
ing  of  the  injury,  excavated  and  washed  away  the  soil  from 
>w  the  ditch  up  to  and  under  it,  so  as  to  destroy  the  same, 
ireby  the  owners  of  the  ditch  were  compelled  to  build  a 
oe  to  carry  the  water  over  the  place  thus  destroyed;  that 
^r  this,  the  plaintiff  continued  to  wash  away  the  soil,  and  in 
sequence  of  it  the  earth  settled  and  slid  away  from  the 
endants'  flume,  causing  it  to  sink,  when  water  flowed  over 
)  the  plaintiff's  claim.  The  defendants  also  alleged  that  at 
time  the  injury  occurred  and  for  several  days  before,  there 
[  been  an  unusually  heavy  fall  of  rain,  and  that  to  avert 

injury  threatened  by  the  flood,  the  defendants,  McClana- 
L  and  Weed,  consulted  with  plaintiff's  managing  agents,  one 
whom  was  jointly  interested  with  the  plaintiff,  in  respect 
the  propriety  of  cutting  the  Miners'  Ditch,  and  that  by  the 
sent  and  with  the  assistance  of  such  agents,  the  ditch  was 

at  a  point  a  few  rods  distant  from  the  place  where  the 
ne  had  settled,  by  means  whereof  the  water  was  turned 
m  the  canon  there;  and  the  defendants  averred  that  this  was 
le  to  prevent  the  total  ruin  of  the  plaintiff's  claim,  and  that, 
t  had  not  been  for  the  previous  excavations  of  the  plaintiff, 
^ould  not  have  been  necessary  to  have  eat  the  ditch.  This 
^enoe  to  the  matters  pleaded  ia  necessary  for  the  pur- 


it' 
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pose  of  presenting  to  view  the  points  on  which  the  case  i 
appears  by  the  records  must  be  decided. 

On  the  trial  the  plaintiff  examined  a  witness  who  gave 
dence  to  show  that  this  mining  claim  was  located  by  cei 
persons  whom  he  named,  before  the  ditch  was  construi 
The  witness  testified  that  he  purchased  the  claim  of  those 
first  located  it,  and  took  possession  of  it  in  tho  fall  of  1 
and  continued  to  hold  it  tmtil  he  ecmveyed  the  same  to 
plaintiff  and  others,  and  that  from  that  time  the  plaintiff 
held  it  in  possession.  On  his  cross-examination  the  wit 
testified  that,  when  he  purchased,  he  received  a  bill  of  sal 
the  claim  from  his  vendors,  and  that  when  he  conveyed  to 
plaintiff  and  others,  he  executed  to  them  a  bill  of  sale  of 
property.  These  facts  appearing,  the  counsel  for  the  def 
ants  moved  the  Court  to  strike  out  the  testimony  of  the 
ness  as  to  his  purchase,  and  also  as  to  his  sale  and  convey 
to  plaintiff  and  others,  on  the  ground  that  the  tsansfers  oi 
property  were  in  writing,  which  was  the  best  evidence  the: 
The  Court  denied  the  motion,  and  the  defendants'  ooi 
excepted.  This  ruling  of  the  Court  the  appellants  aasig 
erroneous. 

If  the  facts  sought  to  be  proved  by  this  witness  were  n 
rial,  as  they  seem  to  have  been  regarded  by  the  parties 
the  Court,  then  the  bills  of  sale,  which  were  the  best  evid 
of  the  transfers,  should  have  been  produced.  The  plai 
deemed  it  necessary  to  connect  himself  with  the  right  and 
acquired  by  the  original  locators  of  his  mining  claim,  an( 
apprehend  it  was  of  some  importance,  at  least,  that  he  sh 
do  so.  But,  to  do  this,  it  was  necessary  for  him  to  pro 
the  conveyances  or  bills  of  sale,  the  existence  of  which 
proved.  The  Court  ought  to  have  ordered  the  parol  evid 
of  the  sales  and  conveyances  stricken  out,  when  the  apf 
tion  to  that  end  was  made. 

O.  J.  Stone  was  examined  as  a  witness  upon  the  trial, 
testified  that  he  and  the  plaintiff  were  jointly  the  ownei 
the  property  injured  by  the  opening  of  the  ditch  —  the  p 
tiff's  interest  being  seven  twelfths  and  that  of  the  wil 
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remaining  five*  twelfths.  The  defendants'  counsel  then 
jred  to  prove  by  him  that  before  the  ditch  was  cut  he  con- 
ted  to  it.  The  evidence  was  objected  to  on  the  groimd 
t  it  was  irrelevant^  and  inadmissible  on  the  cross-examina- 
1,  and  the  objection  was  sustained,  and  the  defendants 
epted.  When  the  plaintiff  had  rested  his  case,  the  defend- 
s  called  the  witness  Stone,  on  their  own  behalf,  and  pro- 
ed  to  prove  bj  him  that  two  days  before  the  ditch  wad  cut 
told  the  defendant  McClanahan  **  that  the  flume  on  the  ditch 
lid  probably  settle,  and  then  to  cut  the  ditch  at  the  canon 
3re  the  ditch  crosses  it."  The  plaintiff  objected  to  the  testi- 
Qy  as  irrelevant,  and  the  Court  sustained  the  objection,  and 
defendants  excepted.  The  appellants  also  assign  this  ruling 
the  Court  as  erroneous. 

'f  the  witness  had  been  permitted  to  testify,  we  must  pre- 
le  he  would  have  proved  the  matters  suggested  by  the 
t;  and  from  the  circumstances  proved  it  is  manifest  that 

direction  of  the  witness  to  McClanahan,  if  given,  was  dio- 
3d  by  a  reasonable  appreciation  of  the  dangers  that  were 
nintet.     The  witness  was  interested  in  the  preservation  of 

property  which  he  and  the  plaintiff  owned  in  common, 
I  had  the  ri^it  to*  adopt  such  means  for  its  protection  from 
iiries  by  the  flood  as  the  exigencies  of  the  time  seemed  to 
uire.  If  the  defendants,  in  compliance  with  his  request, 
ned  the  ditch,  they  ought  not  to  be  and  cannot  on  any 
t  principle  be  rendered  liable  in  damages  for  the  injuries 
t  followed.  We  think  the  testimony  offered  was  relevant, 
I  that  the  Court  erred  by  sustaining  the  objection  made 
reto. 
rhe  judgment  is  reversed  and  a  new  trial  ordered. 


i 
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K.  HOOK,  JOSEPH  JONES,  R  B.  PARKER, 
CHARLES  E.  GORHAM. 
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Dklasation  of  HoMiSTMAD. —  Homesteads  aeQvtrcd  under  €b»  Aet  o<  1 
and  occupied  as  siich  np  to  the  28th  of  April,  1860,  lose  the  characti 
homesteads,  and  become  liable  to  forced  sale  on  execution,  unless  the  dc 
atlon  of  homestead,  prorided  for  in  the  Act  of  April  28th,  1800,  was  i 
and  filed  for  record  on  or  before  the  first  daj  of  Jane,  18^. 

CONSTiTnTiONAL  OONSTBUCTXON. —  The  sixth  scctlou  of  the  Act  of  1862,  n 
makes  the  failure  to  make  and  file  for  record  the  declaration  of  hornet 
a  forfeiture  of  the  homestead  right,  Is  not  oneonstltntloiiaL 

Appeal  from  the  District  Oourt>  Fifth  Judicial  Disti 
San  Joaquin  County. 

The  property  claimed  by  plaintiff  as  a  homestead  was  ad 
tised  by  the  Sheriff  to  be  sold  on  the  16th  day  of  July,  li 
This  suit  was  brought  on  the  13th  day  of  July,  1863. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

J.  B.  HaU,  for  Appellants. 

Cohh  A  Tyler,  and  Jenkins,  for  Sespondenta. 

By  the  Court,  Shafteb,  J. 

The  complaint  alleges  that  the  plaintiffs  intermarried 
1852,  and  that  from  that  time  to  the  filing  of  the  compla 
July  13th,  1863,  K.  W.  Noble  was  the  owner  of  the  1 
described  therein ;  and  then  proceeds  to  set  forth  all  the  f 
necessary  to  establish  a  homestead  right  in  said  lands,  un 
the  Act  of  1851.  It  is  further  alleged  that  on  the  22d 
June,  1862,  Joseph  Jones  recovered  a  judgment  against 
said  R.  W.  Noble  for  one  thousand  eight  hundred  and  sixt 
dollars  and  twenty-seven  cents,  for  money  lent  in  1856 
1857;  that  on  the  same  day  Parker  &  Co.  also  recovere 
money  judgment  against  said  Noble,  for  goods  sold  and  d( 
ered  in  1862 ;  that  executions,  issued  on  said  judgments  rea 
tively,  were  delivered  to  Hook,  Sheriff,  and  that  he  hai 
flzhausted  the  personal  property  of  said  Noble,  levied  u 
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i  alleged  homestead  of  the  plaintiffs,  and  advertised  the  said 
ids  for  sale  for  the  purpose  of  satisfying  the  balances  due  on 
5  executions  respectively.  A  temporary  injunction  upon  the 
ie  was  asked  and  granted,  and  on  motion  made  thereafter  on 
3  complaint  alone  the  injunction  was  dissolved.  From  this 
ler  dissolving  the  injunction  the  plaintiffs  appeoL 
Two  points  are  made  by  the  appellants: 
First — That  the  homestead  asserted  by  them  under  tiie  Aet 
1851  has  not  been  lost  by  their  failure  to  file  a  homestead 
claration  under  the  Act  of  1862^  for  the  reason  that  that  Act, 
len  correctly  construed,  attaches  no  consequences  to  suck 
lission  prejudicial  to  the  rights  of  the  plidntiffs  aoquixed 
ider  the  Act  of  1861. 

Second  —  That  if  the  Act  of  1862  makes  the  ri^its  of  the 
untiffs  acquired  under  the  Act  of  1851  to  depend  upon  m 
ing  of  the  declaration  referred  to,  then  the  Aet  is  unocmsti- 
tional  and  void. 

1.  The  sixth  section  of  the  Act  of  1862  provides  in  terms 
It  the  homesteads  acquired  under  the  Act  of  1851,  and  held 
such,  by  virtue  of  that  Act,  on  the  28th  of  April,  1860,  shall 
t  be  deemed  homesteads,  or  be  exempt  from  forced  sale  under 
ecution  or  other  legal  process,  unless  the  declaration  provided 
r  in  said  Act  shall  be  mad^  and  filed  for  record  on  or  before 
5  first  day  of  June,  1862.  The  language  is  so  clear  and  ex- 
Icit  that  no  occasion  for  construction  is  presented.  The  only 
stinction  between  this  case  and  that  of  Bartholomew'  v.  Hooh 
alj  28  Oal.  277,  so  far  as  the  point  now  presented  is  con- 
med,  is,  that  in  that  case  the  declaration  was  filed  six  days 
ter  the  time  for  filing  had  expired,  while  in  this  case  the 
rties  have  filed  no  declaration  whatever.  In  the  Matter  of 
z  Estate  of  J.  L.  Beed,  28  OaL  410,  it  was  held  that  prop- 
^y  could  not  be  deemed  or  held  as  homestead  where  no 
claration  had  been  filed  within  the  time  limited  by  the  Act 
1862. 

2.  The  objection  that  the  sixth  section  (rf  the  Act  of  1862 
unconstitutional  and  void,  as  impairing  the  obligation  of 

atracts,  or  as  divesting  vested  rights,  does  not  appear  to  us 
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to  be  well  takeiL  The  constitutional  provision  that  '^  the  I 
islature  shall  protect  by  law  from  forced  sale  a  certain  perl 
of  the  homestead  and  other  property  of  all  heads  of  famili< 
does  not  of  itself  create  nor  does  it  vest  homestead  rights 
persons  falling  within  the  general  description.  The  sectioi 
simply  directory  to  the  Legislature.  The  Legislature^  by 
Act  of  1851,  in  the  exercise  of  its  discretion,  determined 
estent  and  yalue  of  the  homestead,  and  the  mode  and  mai 
of  protecting  it 

By  the  Acts  of  1860  and  1862,  the  mode  of  protecting  ho 
stead  rights  created  under  the  Act  of  1851,  and  of  ereal 
like  ri^ts  thefeafter  and  of  protecting  them  when  acqui 
was  so  varied  as  to  afford  more  efficient  protection  to  the  ri 
and  more  efficient  protecticm  also  to  the  community  as  aga 
it  We  consider  that  the  position  taken  for  the  appellants 
the  arguments  adduced  in  support  of  it  are  fully  met  by 
decision  in  Stajford  v.  Lick,  7  CaL  479. 

The  <»rder  dissolving  the  injunction  is  affirmed. 


THE  PEOPTiE  V.  SAMUEL  OARKHUFF. 

WwnmxeB  of  DacLAiATioir  ov  DkbamRi — C  wm  Indicted  for  Biiiri«. 
trldcnce  against  blm  waa  drcnmitantlal,  and  to  prore  that  he  was  a 
honta  whtre  the  mnrder  waa  committed,  at  the  time  of  its  commlnioo 
declaratlom  of  the  SecewMd,  made  eeTeral  honra  preTiona,  that  C 
expected  at  tha  hooaa,  were  receiTOd  in  eridenca.  Held,  to  be  errooeoi 
the  declaration*  did  not  eonstltnte  a  part  of  the  rst  getta  and  aa  they 
not  made  4m  ^miremit,  and  had  no  reference  to  the  drcnmitancea  oi 
death. 

Appbai.  from  the  Distriot  Oourt^  Ekventh  Judical  Dist 
Placer  County. 


S.  D.  Carkhuff  resided  about  four  miles  from  the  Cit; 
Sacramento.  He  was  a  single  man,  and  hm  house  was  s 
eighty  rods  from  tiie  nearest  neighbor.  The  defendant^ 
WIS  his  nephew^  lived  with  him,  and  tiiere  were  bo  o 
inmates  of  the  house.  On  the  twenty-ninth  of  Decera 
1862,  defendant  went  to  Sacramento  in  the  early  part  of 


SUPREME  COUET  — APRIL  TERM,  1864.      641 

People  V.  Carkhuff. 

^  About  two  •o'clock  p.  m.,  deceased,  while  visiting  at  the 
ise  of  Bums,  his  nearest  neighbor,  stated  that  defendant 
lid  be  home  that  night  The  next  morning,  about  seven 
ock,  defendant  went  to  Bums'  house  and  informed  him  that 

uncle  was  murdered.  Bums  went  with  defendant  to  the 
ise,  and  found  the  body  of  S.  D.  CarkhuflF  on  the  floor  of 

bedroom.  His  skull  was  broken  and  his  throat  cut  The 
J  was  cold,  and  it  appeared  from  the  testimony  of  physi- 
as  that  the  murder  must  have  been  committed  from  seven 
ten  hours  previous.  SarnUel  Carkhuff  was  indicted  for  the 
rder,  and  in  order  to  prove  that  he  was  at  the  house  about 

time  the  murder  must  have  been  committed.  Bums  was 
>wed  to  testify  to  the  declarations  of  deoeased  made  while 
Bums'  house. 

Ih<irle8  A.  Tuttle,  for  Appellant. 

r.  O.  McCullough,  Attomey-General,  for  Respondent. 

By  the  Court,  Ehodes,  J. 

rhe  defendant  was  indicted  and  convicted  of  murder.  He 
igns  several  errors,  but  it  will  be  unnecessary  to  consider 
re  than  one.  Bums,  a  witness  for  the  prosecution,  testified, 
ong  other  things,  as  follows:  "Deceased  and  I  lunched 
ether,  about  two  o'clock  p.  m.  ;  my  wife  invited  deceased 
take  supper  with  us ;  he  declined,  saying  he  must  go  home 
attend  to  cooking  apples ;  he  said,  Sam,  meaning  defendant, 
old  be  home  that  night;  that  he  had  gone  to  the  Park  to 

a  favorite  officer  and  witness  a  review." 
rhe  defendant  objected  to  the  declarations  and  conversa- 
a  of  the  deceased,  because  they  were  irrelevant.  Were  not 
►wn  to  have  been  made  in  extremis,  and  not  made  in  the 
jsence  of  the  defendant 

All  the  evidence  tending  to  connect  the  defendant  with  the 
amission  of  a  murder  was  circumstantial.  The  deceased 
s  last  seen  alive  at  about  two  o'clock  p.  m.,  on  Sunday,  and 

corpse  was  found  at  his  house  between  seven  and  eight 
vou  xxrv — 41 


ibmt: 


*mw^ 
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o'doek  A.  M.,  on  Monday,  by  witness  Bums,  who  was  infor 
of  the  death  of  the  deceased  by  the  defendant.  Bums  t 
fied  that  the  defendant,  who  lived  with  the  deceased,  left 
house  of  the  witness  at  eleven  o'clock  a.  m.,  on  Sundaj 
return  home  to  water  his  horses,  and  from  that  time  till 
following  morning  he  was  not  seen  at  the  house  of  deces 
The  condition  of  the  body  of  the  deceased,  when  first  seei 
Bums,  indicated  that  his  death  had  occurred  several  h 
previously,  and  it  became  necessary  for  the  prosecutioi 
show  by  facts  and  circumstances,  or  by  some  competent  pi 
that  the  defendant  had  been  at  his  house  some  time  du 
the  night,  and  several  hours  previous  to  seven  o'clock,  a. 
on  Monday  morning.  The  defendant  was  shown  to  have  1 
in  Sacramento,  about  four  miles  from  the  house  of  the 
ceased,  on  Sunday  evening. 

The  only  object  of  the  prosecution  in  offering  in  evid 
the  declaration  of  the  deceased  that  the  defendant  wofDl< 
at  home  on  Sunday  night,  was  to  enable  the  jury  to  presi 
from  the  fact  that  the  deceased  expected  die  defendan 
return  that  night,  that  he  did  so  return,  and  was  there  at 
time  of  the  conmiission  of  the  murder.  It  is  impossibl 
conceive  upon  what  theory. that  declaration  was  admiss 
If  the  declaration  had  been  made  to  the  witness  by  any  o 
person  it  would  not  be  contended  that  it  was  admissible  in 
dence,  for  evidently  it  would  be  obnoxious  to  the  objec 
that  it  was  hearsay  testimony^ 

The  fact  that  tiie  declaration  was  made  by  tlie  deoei 
does  not  tend  to  remove  the  objection,  for  the  deolaratioD 
the  deceased  are  permitted  to  be  proven  in  the  sin^e 
when  they  are  made  in  extremis,  and  have  reference  to 
circumstances  of  the « death,  unless  the  declaration  oonatil 
a  part  of  the  res  gestcBj  or  can  be  classed  with  declaral 
against  interest,  etc.     (1  Greenleaf  Ev.,  Sec  156.) 

It  was  not  admissible  as  a  part  of  the  res  gestasy  for  it 
not  constitute  one  of  the  circumstances  surrounding  the  i 
der.  The  expectation  of  the  deceased  that  the  defen< 
would  return,  and  that,  too,  unsupported  by  any  evidenc 
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le  reasons  for  his  expectations,  did  not  even  tend  to  prove 
ly  fact  connected  with,  the  murder.  The  expectation  may 
ive  been  without  any  foundation;  may  have  been  merely  a 
irmise  arising  from  the  defendant's  usual  habits.  His  expec- 
ttion  or  declaration  that  the  defendant  would  return  at  the 
me  stated  would  possess  no  more  legal  value  as  evidence  to 
rove  the  fact  that  he  did  return,  than  would  the  expectation 
I  his  neither,  Bums,  that  the  defendant  would  return  at  the 
Lven  time. 

Upon  this  question  the  Attorney-General  cites  Kirby  v.  The 
tote,  7  Yerger,  259,  in  which  it  was  proved  by  a  witness  that 
le  deceased  had  told  him  that  he  and  the  defendant  were 
)ing  to  Pine  Mountain  to  look  for  a  saltpetre  cave;  that 
fterwards  he  told  him  that  they  had  searched  for  the  cave, 
at  had  not  found  it,  and  that  they  (the  deceased  and  the 
rfendant)  were  soon  going  again  in  search  of  it.  The  last 
^nversation  took  place  shortly  before  the  deceased  was  found 
lurdered  on  "Pine  Mountain.  The  Court  held  that  the  Court 
?low  erred  in  admitting  the  testimony  of  the  witness  as  to  what 
Le  deceased  said  about  the  defendant's  intention  to  accompany 
im  to  Pine  Mountain;  that  it  did  not  prove  any  act  done  by 
le  defendant,  but  left  the  matter  depending  upon  a  mere  con- 
ngency,  and,  at  the  most,  expressed  but  an  intention  that  was 
able  to  be  changed  at  any  time;  and  that,  as  the  defendant 
as  not  present  at  the  conversation,  the  declaration  did  not 
>nstitute  a  part  of  the  res  gestoB,  and  was  inadmissible. 

It  is  unnecessary  as  well  as  improper  to  examine  the  tes- 
mony  to  ascertain  whether  there  was  sufficient  evidence,  aside 
x)m  the  declaration  of  the  deceased,  to  warrant  the  jury  in 
nding  the  defendant  guilty ;  for  the  declaration  of  the  deceased, 
pen  its  admission  by  the  Court  as  legal  and  competent  testi- 
Lony,  tended  to  prove  the  presence  of  the  defendant  at  the 
Duse  of  the  deceased  on  the  night  of  the  murder,  and  that  may 
ave  been  the  evidence  that  mainly  satisfied  the  jury  that  he 
as  present  at  that  time. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
iaL 


J 
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EDWARD  MDTTURN  v.  JOHN  D.  BROWER  and  JOHN 

HOWLETT. 

Vbbatt  of  OaADtALura  Hidaloo. —  Mexicant,  who^  prertoiit  to  tiM  aeqvliraoii 
of  California  by  the  United  States,  were  established  In  and  bad  aeqaired 
from  the  OoTemmenta  of  either  Spain  or  Mexico  a  perfect  title  to  lands  in 
Gallfomia,  and  who  chose  to  remain  In  California,  were,  by  the  treaty  of 
Gnadalnpe  Hidalgo,  protected  In  the  ownership  and  enjoyment  of  the  land 
the  same  as  though  no  change  of  sovereignty  had  taken  place. 

Mbzican  QBaNTS  —  As  TO  COKFiBMATiOM. —  Mcxlcans.  whose  titles  to  lands 
by  grant  from  Mexico  or  Spain  were  perfect  at  the  time  of  the  acquisition  of 
California  by  the  United  States,  were  not  compelled  to  submit  them  for 
confirmation  to  the,  Board  of  Commissionera  appointed  nnder  the  Act  of 
Congress  of  March  8d,  1851,  nor  did  they  forfeit  their  lands  to  the  Goven- 
ment  by  a  failure  to  present  their  claims  for  confirmation 

PntrBCT  TxTLBS.— The  titles  of  such  persons  to  their  landa,  which  were  per- 
fect at  the  time  of  the  acquisition  of  California  by  the  United  States,  re- 
mained aa  mild  nnder  the  new  Government  as  they  were  under  the  old; 
and  without  baring  been  presented  to  the  Board  of  Oomfflissloners  for  coo- 
flrmatlon,  may  be  asserted  and  maintained  In  the  Courta  of  the  country. 

IirCHOATa  Tmjw.—  Where  the  titles  to  Unda  In  California  were  Inchoate  and 
imperfect  at  the  date  of  the  treaty.  It  waa  necessary  to  sabmit  them  to  the 
Board  of  Commissioners  for  confirmation  within  the  time  prescribed  by  the 
Act  of  congress  of  March  8d,  1861,  otherwise  they  became  forfeited;  and 
from  that  time  such  lands  were  deemedl,  held,  and  considered  aa  part  of  the 
imbllc  domain  of  the  United  States. 

EiBCT  TiTLn  MiOHT  BB  SoBximD  OB  HOT. —  Holders  of  titles  to  lanoi 
which  were  perfect  at  the  dato  of  the  treaty,  could.  If  they  ao  deeted,  sab- 
■Ut  them  to  be  passed  upon  by  the  Commissioners,  but  ware  not  bomd  to 
do  BO. 

mgrmti  OF  TBBATT  OH  T1TLB8. —  The  provisions  of  the  treaty  of  Guadalupe 
Hidalgo  operated  aa  a  confirmation  4»  prwenfl  of  all  perfect  titles  to  lands 
in  CallfomU  held  under  Spanish  or  Mexican  granta  made  prior  to  Its  rati- 
fication. P.,  a  Mexican  dtlsen,  residing  In  California,  had,  at  the  time  of 
its  acquisition  by  the  United  States,  a  perfect  title  to  a  tract  of  land  in 
California,  granted  to  him  by  Spain  in  1820.  In  1851  he  died  toteatate, 
leaving  him  surviving  sons  and  daughters.  The  aona,  cUimIng  eeverally  dis- 
llnct  porUons  of  such  tract  by  devise  of  their  father,  aa  they  alleged,  pre- 
■ented  to  the  Board  of  Commissioners  their  respectire  claims  to  such 
porUons  of  the  land  for  confirmation,  and  the  same  was  confirmed  and 
patented  to  them  as  severally  claimed.  The  d;,ughtera  were  not  parties  to 
the  petition  presented  to  the  Board,  nor  to  the  conflrmatlotos.  nor  to  the 
patents  Issued.  The  pUlnttff,  who  had  succeeded  to  the  title  and  Interest  of 
one  of  the  sons  by  grant  of  a  distinct  parcel  of  the  portion  of  the  land  coo- 
firmed  and  patented  to  him,  brought  ejectment  against  the  defendants,  who 
had  succeeded  by  grant  to  the  tlUe  and  Interest  of  the  daughters  In  and  to 
the  same  parcel  of  land.  Held,  that  upon  theae  faclB,  which  were  pleaded 
by  the  defendants,  and  admitted  by  the  plaintlfT  to  ba  tma,  the  Court  erred 
In  giving  Judgment  for  the  plalntUf. 

Appieal  from  the  Third  Judicial  District^  Alameda  County. 
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The  facts  are  stated  in  the  opinion  of  the  Co\irt 


H.  K.  W.  Clarke,  tot  Appellants. 

The  Court  below  should  have  allowed  defendants'  eridenee 
support  of  their  title  and  right  of  possession. 
What  was  it?  Why,  substantially,  that  the  land  plaintiff 
light  to  recover  had  been,  previous  to  1820,  subject  to  dis- 
>sition  by  the  Spanish  (xovemment,  a  former  proprietor  and 
der  of  the  country;  that  in  that  year  it  was  granted  by  the 
en  proprietor,  in  full  and  absolute  property,  to  one  Luis  Pe- 
Ita  ;  that  the  latter  was  its  owner  and  possessor  for  thirty  years 
id  upwards,  until  his  death  in  1851;  and  in  the  latter  year 
I  died  intestate,  leaving  sons  and  daughters,  and  descendants 
'  a  deceased  daughter,  as  his  heirs  and  the  inheritors  of  his 
tate;  and  that  from  a  portion  of  these  defendants  deraigned 
tie  and  right  to  the  premises  in  question  by  direct  mesne  con- 
^yances,  and  that  defendants  were  in  possession  under  and 
rough  the  right  thus  acquired. 

Why  was  it  improper  to  allow  this  means  of  defense  f  Tho 
arned  Court  below  answered,  because  the  sovereign  of  the 
^untry,  the  Mexican  Government  —  not  the  proprietor  of  the 
nd  —  in  1848  had,  by  treaty,  ceded  its  sovereignty  over  the 
►untry  to  the  Government  of  the  United  States,  and  that  the 
tier  Government  having,  through  Congressional  legislation^ 
tablished  a  tribunal  to  ascertain  and  settle  private  land  claims 

the  ceded  territory,  to  which  aU  were  invited,  and  to 
hich  resort  had  been  had  by  one  only  of  said  sons  and 
^irs,  who  had  obtained,  in  a  proceeding  to  which  himself  and 
e  United  States  alone  were  parties,  a  decree  of  confirmation 

his  own  favor  of  the  entire  granted  estate,  and  to  the  ex- 
usion,  who  were  unheard  and  unnamed^  of  its  other  inher- 
3rs,  through  whom  defendants  claimed  and  derived  their 
ghts. 

Was  the  Kancho  of  San  Antonio,  granted  in  fee  to  Lnia 
eralta  thirty  years  ago  by  its  then  proprietor,  and  remaining 

his  uncontrolled  possession  from  the  date  of  the  grant  until 
(51,  the  time  of  his  death,  property  belonging  to  the  United 
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States  ?  If  not>  how  oould  it  have  been  disposed  by  or  in  yiitae 
of  an  Act  of  Congressional  legislation  ? 

That  it  was  the  private  property  in  fee  simple  and  by  per- 
fect title  of  Luis  Peralta  at  his  death,  and  thence  vested,  not 
in  A.  M.  Peralta,  one  of  his  heirs,  but  in  him  and  others  as 
tenants  in  common,  through  whom  defendants  derived,  was  the 
very  thing  the  offered  evidence  wotdd  have  shown. 

The  Act  of  Congress  of  3d  March,  1851,  could  not  effect  a 
change  of  proprietorship  in  and  to  perfect  legal  titles  to  lands 
vested  in  private  individuals,  under  the  laws  of  the  former 
sovereign,  nor  was  it  so  intended.  This  is  not  only  manifest 
from  a  want  of  power  to  do  so,  but,  in  addition,  it  is  unmis- 
takably expressed  by  the  words  of  its  fifteenth  section. 

A  treaty  of  cession  is  a  de^d  or  grant  of  one  sovereign  to 
another,  and  transfers  nothing  in  which  he  had  no  rig^t  of 
property — and  only  such  rights  pass  as  he  owned  and  could 
convey  to  the  grantee. 

By  the  treaty  of  Hidalgo,  the  United  States  acquired  no  lands 
in  California  to  which  any  person  had  lawfully  obtained  such 
a  right  by  perfect  title. 

Congress  cannot  constitutionally,  by  a  mere  enactment,  de- 
prive a  citizen  of  his  lawful  estate;  and  if  it  should  attempt  it^ 
this  Court  would  not  sustain  such  a  spoliaticm  aet  {United 
States  V.  Perchman,  7  Peters,  87.) 

The  United  States  never  Had  any  title  to  the  premises  in 
controversy.  It  has  been  often  decided:  "That  a  patent  is 
absolutely  void  and  inoperative,  where  the  State  granting  it 
has  no  title  to  the  thing  granted."  This  may  be  shown  in  an 
action  at  law.  (Stoddard  et  al  v.  Oharribers,  2  How.  284-318; 
9  Cranch,  99;  4  Cranch,  652;  6  Wheat  293;  11  Wheat 
384;  Bice  v.  Railroad  Co.,  1  Black,  375;  Kyle  <£  Thompson 
V.  Tubhs,  23  Cal.) 

The  defendants  hold  under  an  independent  title  that  arose 
prior  to  the  acquisition  of  the  country  by  the  United  States, 
and  are  third  persons  within  the  meaning  of  the  fifteenth  seo^ 
tion  of  the  Act  of  3d  March,  1851.    {Waterman  ▼.  Smifk,  13 
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al.  420 ;  Biddle  Boggs  v.  Merced  Mining  Co.,  14  CaL  862 ; 
eese  v.  Clark,  20  Gal.  423-426.) 

But,  independently  of  this  fifteenth  section,  the  defendants 
re  protected  by  the  law  of  nations,  treaty  stipulations,  and 
)nstitiitional  guarantees.  (See  Constitution,  Treaty  with 
[exico,  and  United  States  v.  Perchman,  7  Peters,  86,  87.) 

In  the  Court  below,  it  was  urged  that  Estrada  v.  Mxurphy, 
^  Cal.  248,  and  Lockwood  v.  Clark,  21  CaL  220,  had  virtually 
Bcided  that  the  action  of  the  United  States  tribunals,  under 
le  Act  of  3d  March,  1861,  on  the  subject  discussed  under  this 
2ad  of  our  brief,  was  conclusive. 

This  is  incorrect.  Both  those  cases  were  where  Mexican 
rants  had  been  confirmed  on  imperfect  or  equitable  titles.  In 
lis,  the  title  was  perfect,  and  needed  no  confirmation  tlirough 
%  Act  of  Congress  or  judicial  decree.  In  those  cases,  before 
mfirmation  the  legal  title  was  in  the  Gbvemment  It  could 
>,  in  the  matter  of  confirmation  or  rejection,  as  it  thought  fit. 
he  fee  was  subject  to  its  disposition,  and  having  disposed  of 

its  action  was  conclusive. 

Where  two  or  more  persons  have  an  equitable  right  to  the 
ime  land,  the  fee  of  which  is,  before  confirmation,  in  the 
ovemment,  and  a  disposition  of  the  fee  is  made  to  one  to  the 
cclusion  of  the  other,  it  is  not  doubted,  however  wrongful 
ich  dispositicm  may  be,  it  is  conclusive  until  it  is  set  aside, 
ut,  not  so  as  in  the  case  here,  where  the  title  in  fee  was 
isted  in  individuals,  and  not  subject  to  the  disposition  of  the 
ovemment 

E.  W.  F.  Sloan,  for  Respondent 

It  is  assumed  that  Luis  Peralta  was,  in  his  lifetime,  vested 
ith  a  perfect  title  to  the  Rancho  de  San  Antonio,  and  it  is 
*gued  that  a  claim  of  that  character  need  not  be  presented 
>r  confirmation  to  the  Board  of  Commissioners.  That  the  Act 
•  Congress  makes  no  distinction  between  perfect  and  imper* 
ct  or  inchoate  grants,  is  too  obvious  to  admit  of  controversy ; 
►nsequently  the  power  of  Congress  to  enact  the  law  is  dia- 
ited.     If  the  Act  of  Congress  is  void,  so  far  as  by  its  terms 
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It  is  applicable  to  perfect  legal  titles,  it  must  be  because  it  is 
in  violation  of  the  Federal  Constitution,  or  is  contrary  to  cwn- 
mon  right.    I  deny  that  it  is  either  the  one  or  the  other. 

Article  IV,  section  8,  of  the  Ccmstitution  of  the  United 
States,  provides  that  "  The  Congress  shall  have  power  to  dis- 
pose of  and  make  all  needful  rules  and  regulations  respecting 
the  territory  or  other  property  belonging  to  the  United 
States.'' 

The  State  of  California  was  "  admitted  into  the  Union  upon 
the  ezpress  condition  that  the  people  of  said  State,  througb 
their  Legislature  or  otherwise,  should  never  interfere  with  the 
primary  disposal  of  the  public  lands  within  its  limits.'' 

Upon  Congress,  therefore,  devolves  the  sole  power  of  pro- 
viding for  the  primary  disposition  of  the  public  lands  of  the 
United  States.  The  exercise  of  that  power  necessarily  includes 
the  means  of  ascertaining  what  is  and  what  is  not  public  land. 
The  Government  can  see  and  act  only  through  its  officers  and 
agents. 

At  the  time  of  the  passage  of  the  Act  in  question,  a  vast 
territory  had  recently  been  annexed  to  the  United  States.  Thi^^ 
territory  was  then  but  sparsely  populated,  yet  it  was  correctly 
supposed  that  portions  of  it  had  become  private  property.  In 
order  to  facilitate  the  orderly  settlement  of  this  territory,  and 
the  development  of  its  ample  resources,  it  became  necessary  for 
Congress  to  exercise  the  powers  mentioned;  to  cause 
surveys  to  be  made;  to  establish  Land  Offices;  to  con- 
stitute and  appoint  Registers  and  Receivers;  to  provide  for 
sales,  entries,  and  the  issuance  of  patents.  But  before  pro- 
ceeding to  dispose  of  the  public  lands,  it  was  obviously  requisite 
that  such  portions  as  had  become  private  property  should  be 
ascertained  and  clearly  defined,  throu^  the  medium  of  ofiScial 
agents. 

It  is  evident  that  officers,  appointed  for  that  purpose,  must 
either  proceed  upon  an  inspection  of  such  record  evidence  or 
other  proof  as  they  might  be  able  to  procure  unaided  by  claim- 
ants, or  the  latter  must  have  an  opportunity  to  be  heard. 

The  Act  of  Congress  secured  to  each  claimant  a  patient  and 
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ttpartial  hearing.  A  tribunal  was  specially  appointed  for  the 
irpoaa  Ample  time  was  given  for  the  presentation  of 
aims;  and  still  further  time  was  given  for  the  introduction 
?  proof  in  support  of  such  claims.  In  case  of  a  rejection  by 
le  Board  of  Commissioners,  an  appeal  was  allowed  to  the  Dia- 
ict  Court  of  the  United  States,  where  additional  evidence 
»uld  be  introduoed,  with  the  privilege  of  again  appealing  to 
le  Supreme  Court  The  Surveyor-General  was  authorized 
id  directed  to  cause  accurate  surveys  to  be  made  of  all  lands 
te  claims  to  which  should  be  finally  confirmed;  and  patents 
leref or  were  directed  to  be  issued  to  the  respective  oonfirmees. 
bus,  lands  justly  claimed  to  be  private  property,  whether  by 
ties  perfect  or  imperfect,  were  rendered  potentially  secure 
^inst  adverse  titles  from  the  Qovermnent  of  the  United 
lates. 

It  is  impossible  for  Congress  to  have  devised  means  more 
[equate  to  accomplish  the  end  in  view.  A  higher  purpose 
»uld  scarcely  have  claimed  the  attention  of  the  national  X^egis- 
ture. 

If  it  is  the  duty  of  the  Government  to  respect  private 
ghte  which  depend  on  imperfect  grants,  a  forUori,  is  it  bound 

protect  those  in  the  enjoyment  of  their  property  who  hold 
nds  by  perfect  titles  ? 

**  The  Government  which  has  a  right  to  do  an  act,  and  has 
iposed  on  it  the  duty  of  performing  that  act,  must,  accord- 
Lg  to  the  dictates  of  reason,  be  allowed  to  select  the  means/' 
Per  Mr.  Chief  Justice  Marshall,  in  H^OvUoch  v.  State  of 
'arylcmd,  4  Wheat  409,  410.) 

A  mere  glance  at  the  existing  state  of  things  in  the  ac- 
lired  territory  will  disclose  the  necessity  of  Congressional 
!tion. 

A  few  grants  of  land  had  been  made  by  the  Spanish  Gov- 
nment;  a  greater  number  by  that  of  Mexico.  These  grants 
id  never  been  regularly  surveyed.     'Rnde  diseiios,  intended 

delineate  some  of  the  natural  features  of  the  lands  of  which 
•ants  had  been  solicited  were,  indeed,  to  be  found  in  the 
lefaivea;  but  even  these  weiiie  wanting  in  some  expecUentes* 
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Archive  evidence  consisted  of  petitions — with  or  without 
disenos  —  consultations,  orders  of  refer^oce,  informations,  oor- 
respondence,  prohibitions,  licenses,  orders  of  concessions,  etc, 
and  all  in  a  foreign  language.  Disenos  generally  represented 
a  larger  tract  of  land  than  was  granted.  Of  ten,  two  or  more 
disenos  represented,  in  part,  the  same  parcel  of  land.  A 
sobranted  clause  was  to  be  found  in  almost  every  tUulo. 

The  giving  of  juridical  possession — the  last  step  in  com- 
pleting the  title  under  the  Mexican  system — was  performed 
by  local  officers,  who  retained  in  their  own  possession  the 
record  of  their  proceedings.  The  boundaries  intended  thereby 
to  be  fixed  were  generally  so  imperfectly  deiacribed  as  to  be 
uncertain. 

Under  the  colonization  ^tem  of  Mexioo,  grants  of  land 
could  only  be  made  in  writing,  so  that  some  sort  of  record 
evidenoe  was  supposed  generally  to  be  found;  but  it  seems 
they  might  have  been  made  orally,  with  livery,  according  to 
the  Spanish  system. 

In  such  state  of  circumstances,  it  is  not  difficult  to  perceive 
How  liable  the  Surveyor^Qeneral  would  have  been  to  over- 
look even  perfect  grants,  survey  the  lands  included  by  them, 
and  return  the  same  as  parts  of  the  public  domain  of  the 
United  States. 

An  entry  of  the  same  land  by  strangers,  and  the  issuance 
of  patents,  would  naturally  succeed,  to  terminate  at  last  in 
litigious  strife  between  the  patentees  and  the  original  claim- 
ants. In  such  litigation  it  would  be  necessary  for  the  latter 
to  maintain  their  respective  rights  before  juries — often  preju- 
diced in  favor  of  patentees;  and  to  do  so  with  a  promptitude 
not  required  in  the  proceedings  prescribed  by  the  Act  of 
Congress. 

That  Act  confers,  therefore,  a  special  favor  on  all  bona  fide 
claimants  of  land  under  Spanish  or  Mexican  grants.  It  pro- 
vides for  the  confirmation  of  all  just  titles.  It  secures  to  the 
confirmees  indisputable  evidence  of  their  respective  rigbts  in 
a  form  at  once  certain,  compact,  and  convenient.  It  protects 
them  against  adverse  grants  from  the  United  States.    Ho  other 
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ity  was  imposed  upon  claimants  except  that  of  presenting 
eir  respective  claims,  with  the  evidence  upon  which  they 
e  founded,  within  the  time  limited.  There  was  a  public 
^cessity  for  the  limitation.  Whilst  ample  time  was  allowed 
T  the  presentation  and  establishment  of  all  just  claims,  a 
straint  was  placed  upon  the  fabrication  of  false  claims  to  an 
definite  extent. 

Can  such  an  Act  be  charged  with  producing  the.  confiscation 
■  private  property?  An  ordinary  Statute  of  Limitations 
urates  upon  the  remedy  only,  but  in  barring  the  remedy  it 
ien  puts  an  end  to  the  right.  Such  a  law,  however,  even 
bere  enacted  in  reference  to  past  transactions,  has  always 
»en  upheld  by  Courts,  provided  a  reasonable  time  be  given 
r  the  exercise  of  the  remedy.  {Call  v.  Hagger,  8  Mass.  429 ; 
\rotlher  v.  Lucas,  12  Peters,  447.) 

^'  Acts  of  Limitation,"  says  Mr.  Chief  Justice  Marshall, 
defeat  a  contract  once  obligatory,  and  may,  therefore,  be 
pposed  to  partake  of  the  character  of  laws  which  impair 
e  obligation  of  contracts.  But  a  partial  view  of  the  subject 
ill  show  us  that  the  two  laws  stand  upon  distinct  principles 
*  *.  In  prescribing  the  evidence  which  shall  be  received 
its  Courts,  and  the  ejffect  of  that  evidence,  the  State  is  exer- 
sing  its  acknowledged  powers.  It  is  likewise  in  the  exercise 
'  its  legitimate  powers  when  it  is  regulating  the  remedy  and 
ode  of  proceeding  in  its  Courts."  (Ogden  v.  Saunders,  12 
Tieat  348,  349.) 

It  is  unquestionably  within  the  scope  of  ordinary  legislative 
►wer,  without  destroying  the  right,  to  prescribe  a  period 
ithin  which  that  right  shall  be  asserted  in  Courts  of  justice, 
is  alike  in  harmony  with  the  dictates  of  private  justice  and 
iblic  policy  to  prescribe  such  limitation. 
The  law  in  question  is  not  the  result  of  State  legislation, 
id  is,  therefore,  not  directly  within  the  restriction  imposed 
r  the  Federal  Constitution  against  the  passage  by  States  of 
ws  which  impair  the  obligation  of  contracts.  The  principle 
)on  which  that  prdiibition  rests,  however,  lies  at  iJie  foun- 
Ltion  of  all  proper  legislation.     The  same  may  be  said  with 
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regard  to  the  prohibition  of  ex  post  faeto  laws.  These,  and  all 
similar  restraints  contained  in  the  Constitution  of  the  United 
States,  were  deemed  sufficient  to  prevent  the  States  from  going 
beyond  the  limits  of  wholesome,  legitimate  legislation.  They 
indicate  what  the  most  liberal  and  enlightened  statesmen  and 
jurists  have  regarded  as  the  true  limits  of  legislative  power, 
beyond  which  it  could  not  properly  extend,  but  within  which 
its  exercise. could  be  safely  intrusted  to  that  branch  of  govern 
ment  in  which  it  was  vested. 

An  Act  of  the  L^slature  of  Pennsylvania,  whidi  declared 
valid  the  deed  of  a  married  woman,  which  was  invalid  before 
for  want  of  a  proper  acknowledgment,  was  held  to  be  free 
from  constitutional  objections,  and  of  obligatory  force,  althougb 
the  effect  was  to  divest  the  right  of  the  h^rs. 

'^It  is  clear,''  says  Mr.  Justice  Story,  in  a  case  in  the 
Supreme  Court  of  tiie  United  States  arising  under  that  Act, 
'Uhat  this  Court  has  no  right  to  pronounce  an  Act  of  the 
State  Legislature  void  as  contrary  to  the  Constitution  of  the 
United  States  from  the  mere  fact  that  it  divests  vested  rights 
of  property.  The  Constitution  of  the  United  States  does  not 
prohibit  the  States  fion^  passing  retrospective  laws  generally, 
but  only  ex  post  facto  laws.'*  {Waiaon  v.  Mereer,  8  Peters, 
110.) 

Where  Congress  has  legislative  power  over  the  subject 
matter,  must  it  not  be,  as  to  to  that  matter,  equally  extensive? 
The  enactment  in  question,  however,  does  not  undertake  to 
divest  any  settled  right  of  property;  but,  on  the  contrary,  to 
provide  for  its  greater  security.  In  doing  so,  it  is  true,  it  ha& 
imposed  terms  upon  the  claimant  of  the  right;  it  requires 
reasonable  activity  on  his  part  within  a  limited  period,  which 
he  cannot  safely  refrain  from  exercising.  But,  has  such  Il- 
lation ever  been  condemned  by  jurists  as  eontrary  to  oommon 
right  or  imjustly  oppressive)  Has  it,  when  dictated  by  cum- 
siderations  of  public  policy,  ever  failed  to  receive  the  most 
unqualified  judicial  approbation)  ^'It  cannot  be  doubted," 
says  Judge  Martin,  **  that  the  title,  or  rights  acquired  under  a 
oontraet,  cannot  be  modified  or  affected  by  any  subsequent 
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ct  of  the  Legialatu^ ;  biit  the  means  of  enforcing  such 
ghts  and  protecting  sxich  titles — in  other  words,  the  remedy 
'ovided  by  law  to  insure  the  enjoyment  of  such  rights  and 
ties  —  is  always  in  the  power  of  the  Legislature,  who  may 
1»nd  or  restrict  it  as  circumstance  may  require."  {Patifi  et 
,  v.  Prejean,  7  La.  806.) 

As  heretofore  suggested,  a  perfect  title  to  land  may  have 
len  derived  froih  the  crown  of  Spain  without  any  writing 
batever.  The  holder  of  such  title  would,  of  necessity,  be 
mpelled  at  all  .times  to  rely  on  the  precarious  security  of 
al  evidence  for  its  protection^  unless  the  Gtovemment  afforded 
m  the  means  of  procuring  incontestable  evidence  thereof,  of 
permanent  character,  by  record  and  letters  patent.  Could 
)  justly  complain  of  a  law  of  the  United  States  which  pro- 
des  the  means  for  that  purpose,  which  imposes  no  terms 
her  than  the  submission  of  his  claim,  with  proof  of  his  right, 
ithin  a  reasonable  period  ?  A  statute  which  should  directly 
tclare  such  a  title  null  and  void  tnight  be  justly  condemned ; 
Lt  the  Act  of  Congress  does  nothing  of  the  kind. 
It  is  said,  however,  that  a  party  owning  property  by  a  pei> 
ct  legal  title  should  be  permitted  to  assert  his  right  thereto 
any  Court  of  law,  without  the  necessity  of  taking  any 
tive  steps  in  reference  to  it  which  were  not  required  by  the 
w  existing  at  the  time  the  property  was  first  acquired:  that 
e  imposition  of  such  necessity,  or  of  any  terms  or  conditions 
kiatever,  is  beyond  the  legislative  power  of  any  free  and 
lightened  government  If  so,  our  Legislatures  have  been  in 
e  habit  of  indulging,  and  our  Courts  of  sanctioning  the  ezer- 
30  of  despotic  power. 

The  Act  of  the  Legislature  of  this  State,  approved  April 
1, 1863,  (Chap.  365,)  which  imposes  upon  litigants  the  taking 
id  subscribing  of  an  expurgatory  oath  as  a  condition  upon 
lich  alone  they  shall  be  allowed,  to  prosecute  or  defend  their 
^bts  in  Courts  of;  justice,  haa  been  jucKcially  sustained. 
Statutes  of  the  State  of  New  York,  similar  in  the  principle 
their  operation,  were  passed  respectively  January  8,  1794, 
d  March  24^  1797.    Those  statuQeaJiftve  bean  approved. and 
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enforced,  both  in  the  State  and  Federal  Courts.  (Jackson  v. 
Harrmgion,  6  Cow.  137^  139 ;  Jackson  ▼.  Lamphire,  3  Peters. 
289,  290.) 

They  operated  upon  deeds  of  conveyance  already  executed, 
and  by  virtue  of  which  perfect  legal  titles  to  real  estate  have 
been  acquired.  They  compelled  the  holders  of  these  deeds  to 
register  and  lodge  them  in  a  particular  office^  on  or  before  a 
given  day,  upon  peril  of  not  being  entitled  to  read  them  in 
evidence  in  support  of  such  titles. 

The  Act  of  Congress,  like  the  statutes  last  referred  to,  does 
not  vacate  or  annul  any  grants  of  land ;  but,  on  conaideratioiis 
of  public  policy  and  private  right,  prescribe  a  convenient 
remedy  by  which  those  grants  might  be  permanently  esta1> 
lished,  and  the  property  thereon  dependent  rendered  perfectly 
secure. 

A  large  majority  of  those  who  claimed  the  ownership  of 
lands  in  California  at  the  date'  of  the  conquest  were  not 
vested  with  titles  definitively  valid;  in  few  instances  had  con- 
cessions been  approved  by  the  Departmental  Assembly  or  Ter 
ritorial  Deputation,  and  still  more  rarely  had  juridical  posses- 
sion been  given.  And  though  the  fee  may  be  regarded  as 
having  passea  to  the  United  States  by  the  transfer  of  the  ter 
ritory,  yet  it  was  subject  to  the  equitable  rights  of  those 
grantees;  and  it  devolved  on  this  Government  to  complete 
that  which  would  have  been  accomplished  by  the  former  sov- 
ereign but  for  the  change. 

So  far  as  the  enactment  in  question  applies  to  daims  of  that 
character,  no  complaint  seems  to  be  made.  The  Government 
of  the  United  States  was  bound  alike  by  treaty  stipulations, 
by  the  law  of  nations,  and  by  national  honor,  to  recognize 
and  respect  all  just  ri^ts  of  property,  although  depending  on 
inchoate  grants.  Why,  then,  does  not  the  objection  extend  to 
the  statute  in  totof  The  true  reason  is  to  be  found  in  the 
obvious  fact  that  it  does  not  oonfiscate  private  properQr,  or 
invade  private  rights  in  any 

By  the  Court,  Oubbbt^  J. 
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This  18  an  action  of  ejectment  bron^t  to  recover  the  posses- 
on  of  a  specific  part  of  the  "  Encinal  of  San  Antonio,"  which 

a  portion  of  a  largei^  tract  of  land  called  the  "  Rancho  de  San 
utonio,"  situated  in  the  County  of  Alameda.  The  plaintiff 
laims  title  to  the  demanded  premises  under  Antonio  Maria 
'eralta,  one  of  the  sons  of  Luis  Peralta,  deceased.  The  defend- 
Qts  claim  title  to  five  ninths  of  the  same  premises,  derived  by 
jnveyances  from  the  daughters  and  certain  grandchildren  of 
le  same  ancestor.  Luis  Peralta  died  in  1851,  leaving  him  sur- 
iving  four  sons  and  four  daughters,  and  the  children  of  a  de- 
based daughter,  as  his  heirs  at  law. 

After  the  cause  was  at  issue  upon  the  complaint  and  the  an- 
gers first  made  and  filed  by  the  defendants,  each  of  the  de- 
mdants,  by  leave  of  the  Court,  amended  his  answer  by  adding 
lereto  a  further  defense,  alleging  that  the  demanded  premises 
as  a  part  of  the  "  Rancho  de  San  Antonio,"  granted  in  or  about 
le  year  1820,  by  the  Spanish  Government  to  the  said  Luis 
'eralta,  who  died  intestate  in  August,  1851,  leaving  him  sur- 
Lving  children  and  grandchildren  as  his  heirs  at  law;  and  that 
hen  he  died  he  was  seized  in  fee  and  possessed  of 
le  lands  in  controversy.  That  in  1852  the  decedent's 
ms  presented  to  the  Board  of  Land  Commissioners  ap- 
ointed  under  the  Act  of  Congress  of  March  8,  1851, 
le  title  to  said  rancho  for  confirmation,  and  that  the  same 
as  confirmed  first  by  the  Commissioners  and  afterward  by  the 
United  States  District  Court,  as  good  and  valid.  That  these 
)ns,  in  fraud  of  the  rights  of  the  other  heirs,  by  the  use  of  a 
mulated,  false,  and  fraudulent  document,  purporting  to  be 
le  last  will  and  testament  of  the  deceased,  which  was  never 
roved  nor  admitted  to  probate,  procured  a  confirmation  of 
lid  rancho  in  parcels  to  themselves,  and  that  the  portion  em- 
racing  the  demanded  premises  was  confirmed  in  the  name  of 
jitonio  Maria  Peralta.  That  the  facts  as  to  the  means  by 
hich  the  confirmation  was  thus  obtained  were  fully  known 
)  the  plaintiff  and  his  grantors  at  and  before  they  or  either 
f  them  acquired  any  claim  or  interest  in  the  land.  The 
mended  answers  also  show  that  each  of  the  defendants  had 


H; 


t 


^oij      StLTilliMEeOITET  — APRIL  TERM,  1864:. 

lilintani  v.  Browe;  tt  aL 

succeeded  to  whatever  right3  and  interests  the  daughters  and 
grandchildren  of  Luis  Feralta  had  in  the  parcels  of  land  of 
which  the  defendants  respectively  had  the  possession  long  be- 
fore  the  action  was  commenced.  And  in  conclusion  they  praj 
that  plaintiff  be  compelled  to  release  to  the  defendants  respec- 
tively any  right  in  the  premises  in  controversy  that  he  may 
wrongfully  have  acquired  by  the  confirmation,  and  for  general 
relief. 

To  the  amended  answers  the  plaintiff  demurred  on  the 
grounds:  Pirst — That  the  same  did  not  state  facts  sufficient 
to  constitute  a  defense  to  the  action,  or  to  entitle  them  to  re- 
lief in  equity.  Second — That  it  appeared  by  the  amended 
answers  that  there  were  devisees  and  heirs  at  law  of  Luis 
Peralta  who  were  indispensable  parties,  but  who  were  not  made 
parties  thereto.  Third — That  more  than  three  years  had  elapsed 
since  the  commission  of  the  alleged  frandulent  acts  men- 
tioned in  the  amended  answers.  Fourth. — That  more  than 
four  years  had  elapsed  since  the  alleged  cause  of  equitable  re- 
lief accrued. 

The  Court  sustained  the  demurrer,  and  the  defendants  ex- 
cepted. 

At  the  trial  it  appeared  on  the  part  of  tl^e  plaintiff,  that  in 
1852  Antonio  Maria  Peralta  applied,  und,er*the  Act  of  Con- 
gress passed  on  the  third  of  March,  1851,  entitled  "An  Act  to 
ascertain  and  settle  private  land  claims  in  the  State  of  Califor- 
nia," for  the  confirmation  to  him  of  a  certain  and  specific  part 
of  the  "  Rancho  de  San  Antonio,"  embracing  the  land  in  con- 
troversy; and  such  proceedings  were  had  concerning  the  mat- 
ter that  his  claim  thereto  was  finally  confirmed  by  the  proper 
authorities  of  the  United  States  as  a  valid  claim,  and  after- 
wards a  survey  was  made  of  the  land. by  the  Surveyor^General 
of  the  United  States  for  California,  whidb.  was  approved  by 
the  United  States  District  Court 

After  the  plaintiff  had  produced  further  evidence  in  the  case 
and  had  rested,  the  defendants,  for  ther  purpose  of  showing 
that  the  daughters  of  Luis  Peralta,  deceased,  through  whom 
they  respectively  claimed,  had.  a  perfect  legal  title  to  an  undi- 
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led  share  and  interest  in  the  demanded  premises  by  descent 
Bt,  offered  in  evidence  duly  certified  copies  of  certain  docu- 
3nts  which  were  in  the  archives  of  the  office  of  the  Surveyor- 
meral  of  the  United  States  for  California,  which  are  set  forth 

the  transcript  of  tb.e  record  in  this  case.  This  documen- 
ry  evidence  is  the  same  that  was  before  the  Supreme  Court 
the  United  States  in  the  case  of  Hie  United  States  v.  PeraUa, 
>  How.  344,  and  is  conceded  to  establish  that  the  title  of  Luis 
;ralta  to  the  Rancho  do  San  Antonio  was  a  grant  in  fee  to  a 
ecific  tract  of  land. 

And  the  defendants  further  offered  to  prove  that  Don  Luis 
^ralta^  the  grantee  of  the  lands  of  ^'  San  Antonio/'  died  in* 
)tate  in  the  year  1851,  seized  of  said  lands,  and  that  he  left 
rviving  him  four  sons  and  four  daughters,  and  the  children 

a  deceased  daughter,  all  of  whose  names  are  mentioned; 
d  following  this,  the  defendants  offered  in  evidence  deeds 

conveyance  duly  acknowledged  and  recorded,  by  which  they 
exceeded  to  all  the  right,  title,  ^d  interest  which  the  daughters 
d  grandchildren  of  Luis  Peralta  acquired  in  and  to  the  de- 
eded premises  upon  the  death  of  their  ancestor. 
The  counsel  for  the  plaintiff  objected  to  the  evidence  so 
rered  and  to  every  part  of  it,  and  tlie  objection  was  sustained 

the  Court  To  this  ruling  the  defendants'  counsel  duly 
cepted. 

In  reviewing  this  case  we  shall  first  consider  the  question 
esented  by  the  exception  to  the  ruling  of  the  Court  in  ex- 
iding  the  evidence  offered  on  the  part  of  the  defendants.  It 
a  question  of  great  importance  and  of  more  than  ordinary 
terest.     It  involves  a  determination  of  the  force  and  effect 

a  final  confirmation  and  approved  survey  under  the  Act  of 
ingress  on  the  one  hand,  and  the  rights  of  those  having  per- 
pt  titles  to  lands  in  California  when  this  territory  was  ceded 
'  MexiCiO*  to  the  United  States,  who  have  omitted  to  submit 
cm  to  be  adjudicated  upon,  as  indicated  by  the  Act  of  Con- 
ess  of  1851,  on  the  other. 

JJt ;  is  ;3[»ia^taiBed  on.  the ;  part  of  th^  .  appellants  ;  that  Luis 
sralta  acquired  from  the  Government  of  Spain,  while  the 
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province  of  California  belonged  to  that  nation,  a  perfect  title, 
or  in  the  language  of  common  law,  a  title  in  fee  simple,  to  the 
''Kancho  de  San  Antonio,"  and  liiat  this  title  was  snbsisting 
and  indefeasible  when  California  was  acquired  by  the  United 
States;  and  the  counsel  for  the  respondent  concedes  the  fact 
so  to  be,  but  contends,  notwithstanding  this,  that  the  United 
States  in  its  sovereign  and  governmental  capacity  had  tlie  right, 
in  order  to  ascertain  the  extent  and  limits  of  its  own  lands, 
to  require  the  owners  of  "private  land  claims  in  this  State, 
whether  .by  perfect  or  imperfect  titles,  to  present  them  for 
adjudication  to  the  Commissioners  and  the  Courts  i^pointed 
for  the  purpose  of  passing  upon  their  validity,  and  to  declare, 
as  a  consequence  of  an  omission  to  comply  with  this  require- 
ment within  the  time  specified,  that  such  lands  "shall  be 
deemed,  held,  and  considered  as  part  of  the  public  domain  of 
the  United  States." 

At  the  time  of  the  ratification  of  the  treaty  entered  into 
between  the  United  States  and  Mexico,  by  which  the' former 
nation  acquired  California,  it  must  be  presumed  it  was  well 
known  to  the  high  contracting  parties  that  portions  of  the 
ceded  territory  had  become  the  property  of  individuals,  and 
though  it  may  not  have  been  necessary  under  the  circumstances 
of  the  acquisition  to  have  provided  by  treaty  stipulations  for 
the  protection  of  private  property,  still  it  was  deemed  but  jnst 
to  place  the  subject  beyond  the  questioning  of  those  who  claim 
for  conquering  nations  unlimited  powers  over  and  respecting 
the  property  of  the  citizens  of  the  conquered  country,  and 
hence  we  may  suppose  the  Mexican  nation,  with  a  deep  solici- 
tude for  the  welfare  of  its  citizens  who  were  then  residents 
of  the  territories  about  to  be  ceded  to  the  United  States,  pro- 
posed the  Vlllth  and  IXth  Articles  of  the  treaty  of  Guadalupe 
Hidalgo,  and  that  the  justness  of  the  provisions  therein  con- 
tained was  freely  acknowledged  and  agreed  to  on  the  part  of 
the  Government  of  the  United  States  in  the  creation  of  this 
solemn  compact. 

The  portion  of  the  Vlllth  Article  of  the  treaty  which  pa^ 
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icularly  bears  upon  the  question  under  consideration  is  as 
[>llows : 

^^  Mexicans  now  established  in  territories  previously  belcmg- 
ig  to  Mexico,  and  which  remain  for  the  future  within  the 
mits  of  the  United  States,  as  defined  bj  the  present  treaty, 
ball  be  free  to  continue  where  they  now  reside,  or  to  remove 
t  any  time  to  the  Mexican  Republic,  retaining  the  property 
'hich  they  possess  in  the  said  territories,  or  disposing  thereof 
ad  removing  the  proceeds  wherever  they  please  without  their 
eing  subjected  on  this  account  to  any  contribution,  tax,  or 
barge  whatever." 

By  the  IXth  Article,  the  same  care  was  manifested  for 
K*uring  the  rights  of  Mexicans  who  mi^t,  in  consequence  of 
le  transfer  of  the  dominion  and  property  of  the  territories 
bout  to  be  ceded,  lose  the  character  of  citizens  of  the  Mexi- 
m  Republic  before  they  were  admitted  "  to  the  enjoyment  of 
11  the  rights  of  citizens  of  the  United  States  according  to  the 
rinciples  of  the  Constitution."  It  was  therefore  stipulated 
lat  during  the  contemplated  interval  such  Mexicans  ''shall 
9  maintained. and  protected  in  the  free  enjoyment  of  their 
berty  and  property,  and  secured  in  the  free  exercise  of  their 
jligion  without  restriction." 

That  it  was  intended  by  the  treaty  that  Mexicans  then 
^tablished  in  California,  and  having  property  therein,  should 
^tain  and  enjoy  it  or  dispose  of  it  as  to  them  mi^t  seem 
roper,  the  language  of  the  treaty  places  beyond  controversy. 

Then,  did  the  Congress  of  the  United  States  intend,  by  the 
.ct  of  March  8d,  1851,  to  compel  persons  of  the  class  men« 
oned  in  the  treaty,  who  at  that  time  held  lands  in  possession 
Y  perfect  titles  derived  from  the  source  of  paramount  pro- 
rietorship,  to  submit  them  to  the  Board  of  Commissioners 
ppointed  under  that  Act^  or  else  to  forfeit  their  lands  to  the 
fovemmentt 

In  Strother  v.  Lucas,  12  Peters,  488,  the  Supreme  Court  of 
le  United  States  said,  that  ''in  following  the  course  of  the 
iw  this  Court  has  declared  that  even  in  cases  of  conquest  the 
mqueror  does  no  more  than  displace  the  sovereign  and  assume 
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dominion  over  tbe  country."  And  in  Perchman's  Case,  7 
Peters,  86,  Mr.  Chief  Justice  Marshall  said:  "A  cession  oi 
territory  is  never  understood  to  be  a  cession  of  the  property 
of  its  inhabitants.  The  King  cedes  only  that  which  belongs 
to  him ;  lands  he  had  previously  granted  were  not  his  to  cede. 
iN'either  party  could  so  understand  the  treaty;  neither  party 
could  consider  itself  as  attempting  a  wrong  to  individuals  con- 
demned by  the  whole  civilized  world."  And  in  Strother  v. 
Lucas,  Mr.  Justice  Baldwin;  aaid:  "No  construction  of  a 
treaty  which  would  impair  that  security  to  private  property 
which  the  laws  and  usages  of  nations  would,  without  express 
stipulation,  have  conferred,  would  seem  to  be  admissible  fur- 
ther than  its  positive  words  require  *  ♦  *.  Without  it,  the 
titles  of  individuals  would  remain  as  valid  under  the  new  Gov- 
ernment as  they  were  under  th^  old ;  and  those  titles,  so  far  at 
least  as  they  are  consummate^  might  be  asserted  in  the  Courts 
of  the  United  States,  independently  of  the  treaty  stipulation.'' 
(12  Peters,  438 ;  7  Peters,  88 ;  &  Peters,  133  and  734.)  Treatiee, 
like  the  Constitution  itself,  are  declared  by  that  instrument  to 
be  the  supreme  law  of  the  land.  (Article  VI.)  The  treaty  of 
Guadalupe  Hidalgo,  as  we  have  already  seen,  stipulates  that 
Mexicans  established  in  the  territories  then  thereby  ceded, 
might  retain  the  property  which  they  possessed,  or  dispose  of 
it  if  they  elected  so  to  do;  that  they  should  be  maintained  and 
protected  in  the  free  enjoyment  of  their  liberty  and  property 
without  restriction. 

The  law  deems  every  man  to  be  in  the  legal  seizin  and  pos- 
session of  land  to  which  he  has  a  perfect  and  complete  title; 
this  seizin  and  possession  is  co-extensive  with  his  right,  and 
continues  until  he  is  ousted  thereof  by  an  actual  adverse  pos- 
session. This  is  a  settled  principle  of  the  common  law.  (  United 
States  V.  Arredondo,  6  Peters,  743 ;  MUchd  v.  Utdted  States, 
9  Peters,  734.) 

The  cases  of  Arredondo  and  Peichm^  involved  the  con- 
struction of  the  treaty  between  Spain  and  the  United  States, 
by  which  Florida  was  ceded  to  the  latter,  relative  to  grants  of 
land  in  the  oeded  territory^  made  by  the  King  of  Spaln^  or  by 
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is  lawfiil  authorities  therein,  before  the  24th  of-  January, 
818.  The  treaty  was  drawn  np  in  both  the  English  and 
ipanish  languages,  and  both  of  them  were  considered,  in 
^erchman's  case,  as  originals.  The  lid  Article  contained  the 
3ssion  of  the  territory,  and  the  Vlllth,  stipulations  respect- 
ig  the  titles  to  lands  in  the  territory  ceded.  The  English 
art  of  the  Vlllth  Article  was  as  follows:  "All  grants  of 
ind  made  before  the  24th  of  January,  1818,  by  his  Catholic 
[ajesty,  or  by  his  lawful  authorities  in  the  said  territory 
dded  by  his  Majesty  to  the  United  States,  shall  be  ratified 
ad  confirmed  to  the  persons  in  possession  of  the  lands,  to  the 
ime  extent  that  the  same  grants  would  be  valid  if  the  ter- 
Ltories  had  remained  under  the  dominion  of  his  Catholic 
lajesty.*'  The  Spanish  part  of  this  Article  was  the  same  as 
lat  in  English,  except  the  words  "shall  be  ratified  and  con- 
rmed  "  were  "  shall  remain  ratified  and  confirmed  ;'*  and  Mr. 
Ihief  Justice  Marshall,  ia  speaking  of  this  difference  in  lan- 
uage,  said:  "Although  the  words  ^ shall  be  ratified  and  con- 
rmed '  are  properly  the  words  of  contract,  stipulating  for  some 
iitture  legislative  act,  they  are  not  necessarily  so.  They  may 
Hport  that  they  shall  be  ratified  and  confirmed  by  the  instra- 
lent  itself." 

In  Foster  and  Elam  v,  Nehon,  S  Peters,  814,  the  Court  con- 
idered  the  words,  "  shall  be  ratified  and  confirmed,"  as  import- 
ig  contract,  and  in  that  case  the  same  illustrious  Judge  said: 
Our  Constitution  declares  a  treaty  to  be  the  law  of  the  land* 
b  is,  consequently,  to  be  regarded  in  Courts  of  justice  as 
]nivalent  to  an  Act  of  the  Legislature,  wherever  it  operates  of 
self  without  the  aid  of  any  legislative  provision.  But  when 
le  terms  of  stipulation  import  a  contract^  where  either  of  the 
arties  engages  to  perform  a  particular  act,  the  treaty  addresses 
self  to  the  political  not  the  judicial  department;  and  the  Leg- 
ilature  must  execute  the  contract  before  it  can  become  a 
ale  of  the  Court."  And  he  further  said^  had  the  Article 
eclared  that  all  the  grants  made  by  his  Catholic  Majesty 
afore  the  24th  of  January,  I8l8,  shall  be  valid  to  the  same 
stent  as  if  the  ceded  territory  had  remained  under  his  domiB« 
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ion,  it  would  have  acted  directly  on  the  sabjeot;  and  in  Perch- 
man's  Case,  7  Pet.  89,  he  said  if  the  circamstanoee  of  the  dif- 
ference of  the  language  referred  to  between  the  Engliah  and 
Spanish  parts  of  the  treaty  had  been  known  in  deciding  Foster 
and  Elam  v.  Nelson,  he  believed  it  would  have  produced  the 
construction  which  was  given  to  the  Vlllth  Article  by  the  C!ourt 
in  Perchman's  Case. 

In  United  States  v.  Wiggins,  14  Pet.  349,  Mr.  Justice  Catron 
'  said :  ^'  The  object  of  the  Court  in  the  cases  of  Arredondo  and 
Perchman  was  to  exempt  perfect  titles  from  the  operaticm  of 
the  Vlllth  Article  of  the  treaty  under  consideration  in  these 
cases,  for  the  reason  that  they  were  perfect  titles  by  the  laws 
of  Spain  when  the  treaty  was  made ;  and  that  when  the  soil  and 
sovereignty  of  Florida  were  ceded  by  the  lid  Article,  private 
rights  of  property  were  by  implication  protected;'^  and  he  fur- 
ther said:  "  The  Court,  in  its  reasoning,  most  justly  hdd  that 
such  was  the  rule  by  the  laws  of  nations,  even  in  case  of  con- 
quest, and  undoubtedly  so  in  case  of  cession ;  therefore,  it  would 
be  an  unnatural  construction  of  the  Vlllth  Artide  to  hold 
that  perfect  and  complete  titles  at  the  date  of  the  treaty  should 
be  subjected  to  investigation  and  confirmation  by  the  Qovem- 
raent ;  and  to  reconcile  the  Article  with  the  laws  of  nations,  the 
Spanish  side  of  the  Article  was  referred  to  in  aid  of  the  meaning 
of  the  American  side,  when  it  was  ascertained  that  the  Spanish 
side  was  in  the  present  tense ;  whereupon  the  Court  held  that 
the  implication  resulting  from  the  lid  Article,  being  aocord- 
.ng  to  the  laws  of  nations,  that  and  the  Vlllth  Article  wero 
consistent,  and  must  be  so  recognized  by  the  United  State» 
in  its  Courts/'  And  further  on  he  used  this  language:  "  That 
the  perfect  titles  made  by  Spain  before  the  24th  of  Janu- 
ary, 1818,  within  the  ceded  territory,  are  intrinsically  valid 
and  exempt  from  the  provisions  of  the  Vlllth  Article,  is  the 
established  doctrine  of  this  Court,  and  that  they  need  no  sanc- 
tion from  the  legislative  or  judicial  departments  of  this 
country." 

Where  the  claim  of  an  individual  to  lands  was  of  the 
nature  of  an  inchoate  or  incomplete  grant,  which  was  of  anch 
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character  as  to  have  bound  the  conscience  of  the  former 
vereign  to  perfect  it,  the  United  States,  having  acquired  the 
rritory,  received  it  charged  with  the  duty  of  carrying  out 
i  good  faith  the  obligations  of  the  former  Qovemment  to  its 
•antee,  existing  at  the  time  of  the  cession.  The  former  Gov- 
nment  never  having  parted  with  the  title,  and  the  United 
tates  having  acquired  the  territory,  with  all  the  rights  and 
)ligations  of  the  old  Government,  could,  in  its  political  capa- 
ty,  prescribe  the  proceeding  necessary  to  accomplish  the 
ity  which  devolved  upon  it  to  invest  the  grantee  with  a  per- 
ct  title;  and  hence  the  same  political  authority  could  im- 
)sc  such  terms  and  conditions  upon  the  claimant,  for  the 
\eedj  accomplishment  of  the  end  in  view,  as  might  be  just 

him  and  conducive  to  the  public  interests;  and  claimants 
ider  such  grants  could  not  complain  if  the  Government 
3on  which  they  depended  for  the  perfection  of  their  claim? 
ould  provide  a  tribunal  to  examine  their  fairness,  and  should 
ake  lieir  validity  depend  on  their  being  submitted  to  such 
ibunal.  (Henderson  v.  Poindexter,  12  Wheat.  643 ;  McCuU 
ch  V.  State  of  Maryland^  4  Wheat.  409 ;  Hall  v.  Doe,  19  Ala. 
^6.)  But  the  rule  that  applies  to  cases  of  inchoate  titles  can 
ive  no  just  application  to  titles  that  were  already  perfect 
id  which  stood  confirmed  by  the  treaty  acting  at  the  time  of 
3  creation,  eo  mstanti,  directly  upon  the  subject. 

It  is  argued  by  the  counsel  for  the  plaintiff  that  as  the  Con- 
itution  of  the  United  States  provide?  that  "  the  Congress  shall 
ive  power  to  dispose  of  and  make  all  needful  rules  and  r^u- 
tions  respecting  the  territory  or  other  property  belonging  to 
le  United  States,"  and  as  the  sole  power  of  providing  for  the 
rimary  disposition  of  the  public  lands  devolves  upon  Con- 
resB,  that  therefore,  in  order  to  ascertain  what  is  and  what 

not  public  land,  Congress  can  exercise  the  means  that  may 
5  necessary  for  such  purpose,  and  that  the  Act  of  1851  pre- 
iribed  the  means  for  the  ascertaining  not-  only  who  had  the 
gal  titles  and  merely  equitable  claims  to  lands,  but  thereby 
rovided  the  mode  by  which  the  Qovemment  could  ascertain 
le  limits  and  extent  of  its  own  lands;  and  he  further  argues 
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that  "the  Government  which  has  a  right  to  do  an  act,  and  ha* 
imposed  upon  it  the  duty  of  performing  that  act,  must,  accord- 
ing to  the  dictates  of  reason,  be  allowed  to  select  the  means.'' 
(4  Wheaton,  409,  410.)  While  the  soundness  of  the  doctrine 
urged  is  admitted,  it  could  not  be  justly  claimed  that  Congres-> 
conldy  in  the  proper  exercise  of  its  power,  prescribe  means 
imposing  conditions  which,  if  disregarded,  would  operate  to 
divest  the  titles  that  were  perfect  and  stood  protected  by  com- 
pact beyond  the  repealing  power  of  Congress.  Qy  the  com- 
mon law,  the  King  has  no  right  of  entry  on  lands  which  are 
not  common  to  his  subjects ;  the  King  is  put  to  his  inquest  of 
office,  or  information  of  intrusion,  in  all  cases  where  the  sub- 
ject is  put  to  his  action ;  their  rights  are  the  same,  though  the 
King  has  more  convenient  remedies  in  inforcing  his.  If  the 
King  has  no  original  right  of  possession  to  lands,  he  cannot 
acquire  it  without  office  found,  so  as  to  annex  it  to  his  domab. 
(3  Black.  Com.  257,  258;  Mitchel  v.  United  States,  9  Peters, 
742.)  If  the  King  could  not  recover  lands  without  an  affirm- 
ative proceeding  on  his  behalf,  so  as  to  annex  them  to  hi? 
domain,  who  will  say  that  the  Congress  of  the  United  State:* 
intended,  or  could,  if  such  was  the  intention,  by  conditions 
negative  in  their  character,  divest  the  owner  in  fee  simple  of 
lands  of  his  title  thereto,  and  transfer  the  same  to  the  United 
States  ? 

That  the  citizen  of  the  Mexican  Bepublic  who  was  seized 
in  fee  simple  absolute  of  lands  in  California  at  the  date  of 
treaty,  and  who  thereafter  elected,  according  to  its  provisions, 
to  become  a  citizen  of  the  United  States,  could,  if  he  chose  to 
do  so,  have  submitted  his  title  and  claim  to  such  lands  to  be 
passed  upon  by  the  Commissioners  and  the  proper  Oonrts, 
under  the  Act  of  1851,  we  have  no  doubt;  but  that  he  was 
boimd  to  do  so  or  lose  his  lands,  we  cannot  believe  wis  in- 
tended by  the  Act  of  Congress,  nor  do  we  conceive  that  a 
construction  of  the  Act  which  would  so  reeult  is  authoriwl 
by  its  language  or  spirit. 

The  eighth  section  of  the  Act  of  1851,  it  is  tra«,  provides 
that  '^  each  and  every  person  claiming  lands  in  Calif<»nia  bv 
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tue  of  any  right  or  title  derived  from  the  Spanish  or  Mexi- 
L  Gk>venmient,  shall  present  the  same  to  the  said  Gommifl- 
ners  when  sitting  as  a  Board,"  whose  duty  it  shall  be  **to 
ide  upon  the  validity  of  said  claim."  And  the  thirteenth 
tion  declares  that  *^  all  lands  the  claims  to  which  have  been 
illy  rejected  by  the  Commissioners  in  manner  herein  pro- 
ed,  or  which  shall  be  finally  decided  to  be  invalid  by  the  Dis- 
it  or  Supreme  Court,  and  all  lands  the  claims  to  which  shall 

have  been  presented  to  the  Commissioners  within  two  years 
er  the  date  of  this  Act,  shall  be  deemed,  held,  and  oonsid- 
d  as  part  of  the  public  domain  of  the  United  States." 
rhe  language  of  these  sections  seems  sufficiently  compre- 
Lflive  to  include  titles  and  claims  of  all  possible  classes,  and 
these  sections  of  the  Act  were  to  be  interpreted  without 
erence  to  other  portions  of  it,  or  to  the  treaty  or  the  law 
nations  affecting  the  subject,  or  could  be  considered  inde- 
idently  of  the  principles  of  common  right  or  right  by  the 
tmion  law,  we  should  not  hesitate  in  coming  to  the  condu- 
1  that  all  titles  and  claims  to  lands,  whether  perfect  or  im- 
f  ect,  were  inexorably  required  to  be  presented  to  the  Oom- 
isioners  sitting  aa  a  Board,  in  order  to  save  their  forfeiture 
lie  United  States 
rhat  Congress  oould  select  the  means  and  prescribe  the  mode 

perfecting  just  claims  to  lands  that  were  imperfect  and 
omplete,  in  fulfilment  of  the  Government's  obligations,  and 
tld  limit  the  holders  of  such  claims  to  the  means  and  mode 
»vided,  no  one,  we  apprehend,  for  a  moment  would  suggest 
loubt.  It  may  be  observed  that  the  many  Acts  that  have 
m  passed  by  Congress  establishing  Commissioners  for  the 
ertainment  and  settlement  of  land  claims  in  territories  ao- 
red  by  the  United  States  by  cession,  have  been  passed  for 

benefit  of  persons  whose  claims  to  land  were  of  that  inchoate 
1  incomplete  character  that  required  action  on  the  part  of 

Government  before  they  could  become  invested  with  the 
al  title  thereto. 

[n  Flendersim  v.  Paindexter,  12  Wheat.  543,  the  Court  con- 
ered  the  effect  of  certain  Acta  of  Congress  requiring  per* 
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sons  having  daims  to  lands  which  needed  oonfirmation  to 
render  them  titles  at  law,  to  perform  certain  specified  oondi- 
tions  within  a  time  prescribed,  that  the  Government  might 
determine  the  question  of  their  rights;  and  these  Acta  de- 
clared that  in  case  of  neglect  to  comply  with  the  reqiiire- 
ments  enumerated  therein  such  daims  should  become  void 
and  thereafter  be  forever  barred.  It  will  be  seen,  by  refer- 
ence to  these  Acts,  that  their  object  was  twofold:  first,  to 
regulate  grants  of  land  in  the  ceded  territory;  and  second, 
providing  for  the  disposal  of  the  lands  of  the  United  States 
in  the  same  territory.  The  Chief  Justice^  in  passing  upon 
the  case  before  the  Court,  first  de<2lared  that  the  land  daims 
which  were  confirmed  as  provided  for  in  those  Acts  derived 
no  validity  from  any  other  source  than  through  the  proceed- 
ings ordained  by  Congress,  and  then  said:  "The  whole  legis- 
lation on  this  subject  requires  that  every  title  to  lands  in  the 
coimtry  which  had  been  occupied  by  Spain  should  be  laid 
before  the  Board  of  Commissioners.  The  motives  for  this 
regulation  are  obvious;  and  as  the  titles  had  no  intrinsic 
validity,  it  was  opposed  by  no  principle.  Claimants  could 
not  complain  if  the  law  which  gave  validity  to  their  claims 
should  also  provide  a  Board  to  examine  their  fairness,  and 
should  make  the  validity  depend  on  their  being  laid  before  that 
Board." 

In  Strother  v.  Lucas  both  parties  claimed  under  the  same 
inchoate  or  incomplete  title,  and  one  of  them  had  obtained 
under  the  Act  of  Congress  a  confirmation  of  his  claim,  while 
the  other  failed  to  present  his  to  the  Commissioners.  In 
reference  to  his  omission  to  present  his  claim  to  the  Conunis- 
sioners,  Mr.  Justice  Baldwin  said:  "We  find  by  various  Acts 
the  time  of  filing  such  claims  is  limited,  after  whidi  they  are 
declared  void  so  far  as  they  depend  on  any  Act  of  Congress, 
and  shall  not  be  received  in  evidence  in  any  Court  against  any 
person  daiming  by  a  grant  from  the  United  States.  These, 
he  said,  "are  laws  analogous  to. Statutes  of  Limitations  for 
recording  deeds  or  giving  effect  to  the  awards  of  Commission- 
ers for  settling  daims  to  land  under  the  laws  of  the  States; 
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9  time  and  manner  of  their  operations  and  tlie  exceptions  to 
son  depend  on  the  sound  discretion  of  the  Legislature,  ac- 
rding  to  the  nature  of  the^  titles,  the  situation  of  the  country, 
d  the  emergency  which  calls  for  their  enactment.  Beasons 
sound  policy  have  led  to  the  general  adoption  of  laws  of 
th  descriptions,  and  their  validity  cannot  be  questioned.  Cases 
ly  occTlr  where  the  provisions  of  a  law  may  be  such  as  to 
[1  for  the  interposition  of  the  Courts,  but  these  under  con- 
leration  do  not" 

The  case  of  Barry  y.  Oaanble,  8  How.  32,  is  similiar  to  that 
Sirother  v.  Lucas,  and  the  Court  decided  that  the  claim  of 
)  party  who  relied  upon  an  incomplete  foreign  title  became 
rred  by  neglecting  compliance  with  the  requirements  of  the 
t  of  Congress  to  deliver  to  the  proper  officer  by  a  given  day 
i  year  a  prescribed  notice  with  the  muniments  of  his  right, 
be  recorded. 

It  will  be  seen  by  a  careful  examination  of  these  authorities, 
1  others  of  a  like  character,  that  the  Court  was  dealing  with 
perfect  titles.  In  one  case  they  were  said  to  have  ''no 
rinsic  validity,"  (12  Wheat  648)  and  in  others  they  were 
lominated  ^^  inchoate  and  incomplete;"  and  we  have  not 
m  able  to  find  a  case,  nor  has  the  learned  coimsel  for  the 
lintiff,  than  whom  no  one  is  more  thorough  is  his  researches, 
mished  us  with  one  where  the  question  was  involved,  in 
ich  it  was  held  that  &  perfect  title  could  become  extin- 
Lshed  and  its  holder  divested  of  his  property  by  omitting  to 
)mit  it  for  adjudication  to  a  Board  of  Commissioners  or  to  a 
urt  appointed  for  the  purpose.  In  Clarke's  Case,  8  Peters, 
4,  in  which  it  was  said :  ''  The  grant  which  constitutes  the 
indation  of  the  petitioner's  claim  is  a  complete  title,  subject 
no  condition  whatever,"  which  had  been  presented  to  a 
ard  of  Commissioners,  the  Chief  Justice,  *^iile  approving 
the  Acts  of  Congress  appointing  Boards  of  Commissioners 
'  the  purpose  of  ascertaining  and  determining  as  to  the 
idity  of  titles  to  lands,  in  order  that  there  might  be  no 
iflict  between  these  and  those  which  might  be  acquired 
der  the  United  States,  said :  ''  But  neither  the  law  of  nations, 
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or  the  faith  of  the  United  States,  would  justify  the  Legisla- 
ture in  authorizing  these  Boards  to  annul  pre-existing  titles 
which  might  consequently  be  asserted  in  the  ordinaiy  Courts 
of  the  country  against'  any  grantee  of  the  American  Govern- 
ment" 

It  must  be  admitted  that  if  a  perfect  title  be  required  to 
undergo  the  ordeal  of  a  Board  of  Conunissioners,  it  might  be 
declared  invalid,  notwithstanding  it,  before  then,  stood  con- 
firmed by  the  treaty;  and  hence  it  is  that  the  Supreme  Court 
of  the  United  States,  respecting  the  obligations  of  treaties 
and  the  binding  force  of  law,  as  well  as  the  rights  of  the  citi- 
zen^ have  uniformly  maintained  that  persons  holding  perfect 
titles  to  lands  could  not  be  deprived  of  their  property  other- 
wise than  by  due  course  of  law;  and  to  attribute  to  Congress 
the  intention  of  imposing  upon  persons  having  perfect  titles 
to  lands  in  California  at  the  date  of  the  treaty,  and  who  in  due 
time  became  citizens  of  the  United  States,  the  necessity  of 
submitting  them  to  the  Board  of  Land  Commissioners  to  save 
their  property  from  forfeiture  to  the  United  States,  we  should 
deem  a  grave  charge,  unsupported  by  a  fair  construction  of 
the  Act  of  1851. 

In  addition  to  the  provisions  of  the  Act  of  1851,  to  which 
we  have  already  directly  referred,  we  must,  in  the  construction 
of  the  Act,  consider  all  its  provisions,  and  determine  from  it 
as  a  whole  its  meaning  and  intent  By  the  fifteenth  section  it 
is  provided  ^'that  the  final  decrees  rendered  by  the  said  Com- 
missioners, or  by  the  District  or  Supreme  Court  of  the  United 
States,  or  any  patent  to  be  issued  under  this  Act,  shall  be  con- 
clusive between  the  United  States  and  said  claimants  only,  and 
shall  not  affect  the  interests  of  third  persons." 

If  such  only  can  be  the  effect  of  decrees  and  patents,  and 
the  interests  of  fhird  persons  are  not  to  be  affected  thereby, 
then  who  axe  these  third  persons,  and  what  is  the  character  of 
the  interests  that  stand  unaffected?  Third  persons  must  be 
r^arded  to  be  all  persons  who  were  not  parties  to  the  pro- 
ceeding before  the  Land  Commission,  or  standing  in  any 
such   relation  with  those  who  were  parties  thereto,    as  to 
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come  affected  and  bound  as  privies;  und  the  interests  of 
ird  persons  that  remained  unaffected  by.  the  final  confirma- 
>n  and  patent  are  those  subsisting  in  perfect  titles  derived 
[)m  a  source  of  paramount  proprietorship,  which  could  be 
ed  in  resisting  successfully  any  action  of  the  Government 
specting  them.  (Waterman  v.  Smith,  18  CaL  419,  420; 
Iddle  3ogga  v.  Merced  MirUng  Co.,  14  Cal.  362;  Leese  v. 
ark,  20  CaL  425,)  In  the  case  last  cited,  Mr.  Chief  Justice 
eld  said:  '^The  acquisition  of  California  by  the  United 
ates  did  not  affect  the  rights  of  the  inhabitants  to  their  prop- 
ty.  The  inhabitants  retained  all  such  rights,  and  were  enti- 
»d  by  the  law  of  nations  to  protection  in  them  to  the  same 
tent  as  under  the  former  Government."  (Teschemacher  v. 
iompson^  18  Cal.  22.)  And  in  respect  to  the  "  third  persons  " 
sntioned  in  the  fifteenth  section  of  the  Act  of  1851,  he  said: 
Third  term  ^  third  persons '  refers  not  to  all  persons  other  than 
e  United  States  and  the  claimants,  but  to  those  holding 
dependent  titles  arising  previous  to  the  acquisition  of  the 
untry.  The  latter  class  are  not  bound  by  the  decree  and 
itent,  for  they  do  not  hold  in  subordination  to  the  Govern- 
snt,  nor  by  any  title  subsequent,  but  by  title  arising  anterior 

the  conquest." 

We  are  aware  that  the  impression  prevails  to  some  extent 
at  the  same  learned  Judge,  in  Estrada  v.  Murphy,  19  CaL 
19,  gave  countenance  to  the  idea  that  all  land  claims, 
iiether  resting  on  perfect  or  imperfect  grants,  had  to  be  pre- 
nted  to  the  Commissioners  in  order  to  save  such  lands  from 
issing  to  the  United  States;  but  we  think  such  an  impres- 
>n  is  not  justified  by  his  opinion  in  that  case,  for  he  was 
en  dealing  with  the  question  as  involved  in  a  case  arising 
K>n  the  failure  of  Estrada  to  present  an  imperfect  or  inchoate 
le  to  the  Land  Commission;  and  after  having  referred  to 
e  language  of  the  Supreme  Court  of  the  United  States  in 
e  cases  of  Fremont  and  Fossatt,  suggested  that  doubts  might 
ist  as  to  the  validity  of  the  legislation  of  Congress,  so  far  as 

required  the  presentation  to  the  Board  of  claims  where  the 
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lands  were  held  by  perfect  titles  acquired  under  the  former 
Government. 

It  may,  perhaps,  be  supposed  that  the  observations  of  the 
Chief  Justice  in  the  case  of  Fremont,  17  How.  553,  and  of 
Mr.  Justice  Campbell  in  the  case  of  Fosaatt,  21  How.  447, 
are  opposed  to  the  views  we  have  expressed  as  to  the  im- 
port and  effect  of  the  eighth  and  thirteenth  sections  of  the 
Act  of  1861.  In  the  former  case,  the  Chief  Justice,  after 
observing  that  the  eighth  section  embraces  not  only  inchoate 
or  equitable  titles,  but  legal  titles  also,  and  requires  them  all 
to  undergo  examination  and  to  be  passed  upon  by  the  Court, 
says:  "  The  object  of  this  provision  appears  to  be  to  place  the 
titles  to  lands  in  California  upon  a  stable  foundation,  and  to 
give  to  the  parties  who  possess  them  an  opportunity  of  plac- 
ing them  on  the  records  of  the  country  in  a  manner  and  form 
that  will  prevent  future  controversy."  And  in  Fossatfs  Case, 
in  reference  to  the  same  subject,  Mr.  Justice  Campbell  sajs 
that  the  claim  to  be  submitted  to  the  inquiry  and  determina- 
tion of  the  Board  of  Commissioners,  it  will  be  understood, 
comprehended  all  private  claims  to  land  in  California,  and  that 
the  effect  of  the  inquiry  and  decision  of  these  tribunals  upon 
the  matter  submitted  is  final  and  conclusive,  and  referring  to 
the  Acts  of  Congress  on  the  subject,  he  says:  "These  Acta 
of  Congress  do  not  create  a  voluntary  jurisdiction  that  the 
claimant  may  seek  or  decline.  All  claims  to  land  that  are 
withheld  from  the  Board  of  Conunissioners  during  the  legal 
term  for  presentation  are  treated  as  non-existent,  and  the  land 
as  belonging  to  the  public  domain.'' 

It  will  be  observed,  by  reference  to  the  history  of  those 
cases,  that  both  the  claims  of  Fremont  and  Fossatt  were  of 
the  class  that  required  action  on  the  part  of  the  Government 
before  they  could  become  perfect  and  the  land  to  which  the 
claimants  were  respectively  entitled  could  be  segr^ated  from 
the  Government  domain;  and  the  question  that  exists  in  the 
case  under  consideration  was  in  nowise  involved  in  the  detar 
mination  of  those  cases. 

If  the  opinions  thus  expressed  in  the  eases  of  Fronont  and 
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ssatt  could  be  considered  an  authoritative  construction  of 
Act  of  1851,  holding  that  lands  belonging  in  fee  to  Mexican 
Izens  at  the  date  of  the  treaty  became  forfeited  to  the  United 
ites  by  reason  of  failure  to  present  them  for  adjudication  to 
Board  of  Commissioners,  we  should  acquiesce  with  that  spirit 
obedience  which  we  freely  acknowledge  should  actuate  us 
the  presence  of  authority  which  we  are  not  disposed  to 

Et  is  true,  as  we  have  already  observed,  that  the  language  of 
i  ei^th  section  of  the  Act  is  sufficiently  comprehensive  to 
brace  all  classes  of  titles,  and  that  titles  not  submitted  to  the 
Igment  of  the  Commissioners  should,  by  the  thirteenth  seo- 
a,  be  deemed,  held,  and  considered  a  part  of  the  public  do- 
in;  but,  as  we  have  seen,  the  fifteenth  section  provides  that 
ther  the  final  decrees  rendered  nor  any  patent  issued  shall 
iclude  third  persons  or  affect  their  interests.  That  the  fifteenth 
tion  contemplated  the  existence  of  a  class  of  x>ersons  and  a 
ility  of  interests  that  could  be  conserved  by  its  saving  pro- 
ions,  there  can  be  no  doubt;  otherwise  we  would  be  inevit- 
y  impelled  to  the  conclusion  that  this  section  was  without 
lign. 

rhe  Act  of  1861  nowhere  provides,  as  was  the  case  by  the 
ts  considered  in  Henderson  v.  Poindexier,  and  Strother  v. 
cos  that  by  failing  to  present  his  claim  to  land  to  the  Com- 
ssioners  the  possessor  of  the  title  should  not  be  permit- 
.  to  use  it  as  evidence  in  an  action  for  the  maintenance  of 
right;  and  no  other  consequence  for  the  omission  is  declared 
the  thirteenth  section  than  that  the  land  shall  be  deemed, 
d,  and  considered  as  part  of  the  public  domain.  If  it 
re  necessary  to  construe  this  provision  as  working  an  an- 
Iment  of  a  perfect  title,  we  should  be  compelled  to  hold  it 
be  repugnant  to  the  stipulations  of  the  treaty,  which  are  of 
ramount  obligation;  and  we  believe  it  would  be  so  held  by 
)  Supreme  Court  of  the  United  States,  if  directly  presented 
that  tribunal 

The  decisions  to  whieh  wo  have  referred,  and  to  which 
lers  might  be  added,  wo  regard  as  declaring  principles  anc! 
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rules  of  law  which  constrain  us  to  hold  that  perfect  titles  to 
lands  which  existed  at  the  date  of  the  treaty  of  Ghiadalupe 
Hidalgo  in  Mexicans  then  established  in  California,  were  guar- 
anteed and  secured  to  such  persons,  not  only  by  the  law  of 
nations,  bnt  also  by  the  stipulations  of  that  treaiy  acting  directly 
on  the  subject  and  operating  as  a  confirmation  in  presetdi  of  sudi 
titles. 

We  tiiink  the  original  and  amended  answers  filed  by  each 
of  the  defendants  constituted  a  defense  to  the  action  of  the 
plaintiff,  and  that  the  Court  erred  in  sustaining  the  demurrer 
to  the  amended  answers,  and,  also,  in  refusing  to  admit  the 
evidence  offered  by  the  defendants  in  their  defense;  and  that 
the  judgment  shoidd  be  reversed  and  the  cause  remanded  for  a 
new  triaL 

There  are  other  points  presented  by  the  record  as  grounds 
on  which  the  defendants  ask  this  Court  to  reverse  the  judgment, 
respecting  which  it  is  not  necessary  to  say  more  than  that  the 
ruling  of  the  Court  on  such  points  was  correct 

The  judgmeiLt  ia  revegaed  and  the  oanae  remanded  for  m  new 
trial 
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Criminal  Law.— Peremptory  challenge  may  be  made  at  any  time  before 
jnror  ia  sworn,  or  if  sworn  then  it  may  be  allowed  for  cause  shown,  p. 
13. 

Cited,  People  y.  Sooggins,  37  GaL  690,  in  concurring  and  dissenting 
i^Kinion,  but  the  case  holds  that  jurors  may  be  sworn  as  they  ars  passed 
on;  also  that  such  challenge  may  be  allowed  after  juror  is  sworn  and 
good  cause  is  shown;  State  v.  Anderson,  4  Nev.  275,  holding  that  ju^wrs 
may  be  sworn  before  panel  is  completed  and  that  the  principal  case  Is 
not  in  conflict  with  such  rule;  Statute  y.  Pritchard,  16  NeY.  81«  82^ 
holding  that  although  the  court  delays  swearing  the  jury  until  its 
completion,  the  right  to  challenge  a  juror  before  he  is  sworn  exists  not- 
withstanding the  court  notifies  counsel  prior  thereto  that  in  passing  his 
challenge  he  would  be  considered  as  having  accepted  all  the  jurors; 
Baker  y.  Stage,  3  Tex.  App.  ^29,  as  authority,  and  explained  as  being 
decided  under  the  statute  and  a  peremptory  challenge  was  not  allowed 
even  by  leaYS  of  oonrt  where  a  juror  on  a  special  Yenire  had  been 


M  Gkl.  17-30.    PEOPLE  Y.  SANCHEZ. 

Jurisdiction. — Term  does  not  expire,  in  absence  of  judge,  by  failnrs 
of  shenif  to  adjourn  court  at  noon  but  judge  may  open  court  in  after- 
noon and  transact  business,  pp.  19-22. 

Cited,  Loesnitz  v.  Seelinger,  127  Ind.  427,  in  connection  with  the  failurs- 
of  a  board  of  county  commissioners  to  meet  and  consequent  lapse  of  the 
term;  Union  Pac.  y.  Hand,  7  Kan.  386,  and  also  In  re  Dossett,  2  Okla. 
336.  both  to  the  point  that  a  court  legally  opened  continues  its  term, 
until  it  adjourns  sine  die  or  such  session  expires  by  law;  In  re  Terrill, 
62  Kan.  32;  39  Am.  St.  Rep.  329;  and  also  In  re  McCloskey,  2  Okla.  574, 
to  the  point  that  there  being  no  authority  in  law  for  the  clerk  to  open 
snd  adjourn  court,  the  failure  of  the  judge  to  appear  upon  the  dav  ap- . 
pointed  was  a  loss  of  the  term;  State  v.  Roberts,  8  Nev.  241,  holding  that 
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where  the  judge  did  not  appear  until  long  after  the  time  fixed  tor  hold- 
ing the  term  the  same  had  lapsed,  there  being  no  adjournment  as  re- 
quired by  statute. 

Dying  Declarations  must  be  made  under  the  sense  of  impending  death, 
and  are  not  admissible  if  deceased  had  the  slightest  hopes  of  recovery, 
p.  24. 

Cited,  People  v.  Hodgdon,  55  Cal.  76;  36  Am.  Rep.  31;  and  People  ▼. 
Taylor,  59  Cal.  645,  with  approval;  Boyle  ▼.  State,  105  Ind.  486,  in  dis- 
senting opinion,  but  only  generally  as  to  such  declarations. 

Same. — Existence  of  such  belief  need  not  be  proved  by  express  state- 
ment but  may  appear  from  circumstances,  pp.  24,  25. 

Cited,  People  v.  Taylor,  59  Cal.  645,  in  afiirmance;  State  v.  Cantieny, 
84  Minn.  10,  as  to  what  is  sufficient  proof  that  the  declarations  were 
made  in  view  of  impending  death  and  when  such  declaiations  in  writii^ 
are  admissible. 

Same. — ^They  should  be  received  with  great  caution  and  should  be  of 
ttooh  things  only  as  witness  oould  have  testified  to  if  living.  Matters 
of  opinion,  hearsay,  or  irrelevant  matter  should  be  excluded,  pp.  24,  25. 

Cited,  People  v.  Taylor,  69  Gal.  645,  in  affirmance;  Boyle  v.  State,  97 
Ind.  329,  to  the  same  effect;  Lipscomb  v.  State,  76  Miss.  580,  sustaining 
instructions  as  to  weight  pi  such  declarations. 

Murder  and  Manslaughter. — ^In  case  of  mutual  combat,  to  reduce  of- 
fense to  manslaughter,  contest  must  have  been  on  equal  terms  with 
undue  advantage  taken,  otherwise  malice  may  be  inferred  and  the  kill- 
Ing  be  murder,  p.  27. 

Cited,  King  v.  State,  4  Tex.  App.  56;  80  Am.  Rep.  161,  quoting  from 
the  principal  case  on  this  point  in  affirmance;  State  v.  Cochran,  147  Ma 
619,  holding  offense  to  have  been  murder  in  first  degree;  Bingham  v. 
State,  6  Tex.  App.  181,  to  the  same  points  in  connection  with  the  ques- 
tion whether  a  certain  state  of  facts  as  to  justification  should  have  gone 
to  the  jury;  Dunlap  v.  State,  9  Tex.  App.  192,  where  a  cnarge  as  to 
mutual  combat  was  held  correct;  Spearman  v.  State,  23  Tex.  App.  22S, 
where  the  correctness  of  a  like  rule  is  admitted  and  the  decision  i^h 
proved,  but  held  subject  to  n\aterial  qualifications  under  the  statute  of 
tliat  state. 

No  Instruction  should  be  given  which  is  not  predicated  upon  some 
theory  logically  deducible  from  at  least  some  portion  of  the  testimony, 
p.  28. 

Cited,  People  v.  Byrnes,  30  Cal.  207,  holding  that  instructions  should 
always  be  given  with  reference  to  the  facts  proved  and  the  principle  was 
applied  to  a  definition  of  murder  in  the  second  degree;  People  v.  Best, 
89  Cal.  691;  People  v.  Atherton,  51  Cal.  498;  and  People  v.  BoUrke,  66 
Cal.  466,  all  affirming  the  principle;  Territory  v.  Gay,  2  Dak.  Ter.  141,  as 
so  decided  and  applied  in  connection  with  the  correctness  of  an  instnto- 
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iioii  as  to  evidence  tending  to  reduce  the  grade  of  an  offense  eonstituilng 
BO  justification. 

Murder  in  First  Degree.— Killing  by  means  uf  poison,  lying  in  wait, 
torture,  or  attempt  to  commit  certain  felonies  conclusiyely  evidences  pre- 
meditation, p.  28. 

Cited,  People  ▼.  Taylor,  36  Oal.  '266,  whmre  the  construetion  of  cer- 
tain instructions  based  upon  statutes  and  taken  in  psirt  from  the  opinion 
of  the  principal  case  is  considered;  People  v.  Long,  89  Cal.  697,  as  to  the 
difference  between  the  two  degrees  of  murder.  So,  also,  in  People  v. 
Doyell,  48  Cal.  97;  iUlgore  v.  The  State,  74  Ala.  8,  holding  that  homicide 
in  attempt  to  commit  a  felony  under  the  statute  is  murder  in  the  first 
degree ;  Hill  v.  People,  1  Colo.  446,  but  to  the  point  that  in  states  where 
degrees  of  crime  are  recognized,  intent  is  necessary  to  be  proved  where 
the  statute  makes  a  crime  to  consist  of  an  act  and  a  particular  intent; 
State  T.  Gray,  19  Nev.  221,  to  the  same  effect  as  the  instruction  being  a 
eopy  of  a  part  of  the  opinion  thereon;  see  next  heading  hereiiL 

Murder  in  First  and  Second  Degrees. — There  must  be  not  only  a  clear 
intent  to  kill  to  constitute  the  first  degree,  but  also  premeditation  and 
deliberation,  even  though  as  instantaneous  as  successive  thoughts. 
This  constitutes  the  distinction  between  the  two  degrees,  pp.  28,  30. 

Cited,  People  v.  Foren,  26  Cal.  366,  noting  the  distinction  between  the 
two  degrees  of  murder;  also  affirming  the  point  that  there  must  be  a 
clear  intent  to  take  life;  People  v.  Long,  39  CaL  697,  to  the  same  effect 
as  the  principal  case;  People  v.  Doyell,  48  CaL  96,  97,  and  People  r. 
Hunt,  59  Cal.  435,  all  in  substantial  affirmance;  extended  note  18  Am. 
Dec  778,  783,  as  to  deliberation  and  premeditation  and  time;  several 
other  points  relating  to  homicide  are  also  considered  fully;  see  preced- 
ing heading  herein. 
• 

U  CaL  81-40.    PEOPLE  ▼.  WILLIAMS    8.  0.  18  Cal.  187,  on  the  first 
appeal. 

Bias  or  Prejudice  of  Judgff  does  not  legally  disqualify  .him  to  try  cause, 
FP  3486. 

Gited  in  People  v.  Compton,  123  OaL  412,  as  rule  before  recent  coda 
amendment;  Bryan  ▼.  State,  41  Fla.  659;  Gaines  v.  State,  38  Tex.  Cr, 
216;  State  v.  Board,  19  Wash.  14,  67  Am.  St.  Rep.  711,  noted  under 
McCauley  v.  Weller,  12  Cal.  600;  In  re  Guerrero,  69  Cal.  102,  where  the 
prineiple  was  approved;  the  case  holding  that  the  fact  that  the  mayor 
presided  over  the  coimcil  which  passed  an  ordinance  did  not  disqualify 
liim  as  judge  in  a  trial  for  violating  the  ordinance;  other  matters  were 
considered  and  also  held  not  to  disqualify;  Mining  Co.  v.  Mining  Co., 
83  CaL  617;  In  re  Davis'  Estate,  11  Mont.  19;  and  Allen  v.  Reilly,  15 
Kev.  456,  all  in  affirmance. 

Change  of  Venue.—Biias  or  prejudfee  on  the  part  of  the  judge  is  no 
legal  ground  therefor,  pp.  S4-85. 
Notes  Cal.  Rep.— 77 
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died.  People  v.  Shuler,  2,8  Cal.  495;  Mining  Cb.  ▼.  Wmi\g  Co.,  83  G^ 
617;  In  re  David  Jones,  103  Cal.  898;  and  Allen  ▼.  Reilly,  15  Ker.  456,  all 
in  affirmance. 

Biaa  or  Prejudice  is  not  evidenced  by  the  fact  that  the  same  judge  had 
made  an  erroneous  ruling  on  a  previous  trial  of  the  same  case»  p.  35. 

Cited,  Graham  v.  Selbie,  8  &  Dale  008,  to  the  point  that  the  objection 
that  the  same  judge  had  tried  the  oaae  before  was  frivokma,  etc. 

Change  of  Venue. — ^Affidavit  of  prejudice  upon  information  and  belief 
is  insufficient,  as  it  does  not  show  the  sources  of  information  or  upon 
what  the  belief  is  based,  p.  30. 

Cited  in  Gay  v.  Torrence,  145  Cal.  162,  following  rule;  City  of  Em- 
poria V.  Volmer,  12  Kan.  627,  to  the  point  that  such  facts  and  circum- 
stances must  clearly  be  shown  by  affidavits  or  evidence  as  clearly  estab- 
lish prejudice. 

Affidavit  for  Cestiiiuanee  muat  show  due  aad  sufficient  diligence  to 
procure  testimony  by  legal  means.  If  it  does  not,  there  is  no  error  or 
abuse  of  discretion  in  refusing  continuance,  pp.  37,  38. 

Qted,  People  v.  Jocelyn,  29  Cal.  563,  in  affirmance  and  holding  that  it 
ihonld  bo  shown  that  service  of  subpoena  of  the  kind  witness  was  bound 
to  obey  was  made;  People  v.  Burke,  34  Cat  663,  in  affirmance;  State  ▼. 
OTlaherty,  7  Nev.  156,  holding  that  material  facts  should  be  positively 
•tated  in  such  affidavit  in  a  case  where  the  facts  were  substantially  the 
■ame  as  in  the  principal  case;  State  v.  Fiester,  82  Or.  260,  noted  under 
People  V.  Gaunt,  23  Cal.  156;  Territory  v.  Perkins,  2  Mont.  471;  also 
State  V.  CNell,  13  Oreg.  185,  both  holding  that  the  granting  or  refusing 
a  continuance  rests  in  the  sound  discretion  of  the  court  below  and  ought 
not  to  be  disturbed  except  for  the  best  reasons. 

Jurors  are  Presumed  to  have  performed  their  sw^  duty;  to  over- 
throw this  presumption  thero  must  be  some  direct  positive  testimony 
contra,  p.  40. 

People  V.  Lee  Chuck,  78  Cal.  884,  337,  to  the  same  point;  Higgins  ▼. 
City  of  San  Diego,  126  Cal.  314,  noted  under  People  v.  McCauley,  1  Qd 
979;  Hutchins  v.  State,  161  Ind.  672,  appljing  rule  to  affidavit  as  to  mis- 
conduct of  jurors;  People  v.  Tarm  Poi,  86  Oal.  231,  holding  that  an  af- 
fidavit of  misconduct  made  on  information  and  belief  is  inaolBcieiitf 
People  V.  Leary,  105  CaL  494,  as  authority  in  regard  to  presumptkm.  In 
this  case  the  alleged  misconduct  was  reading  newspaper  reporta;  Peoplt 
V.  Kramer,  117  Oal.  660,  in  affirmance. 

General  Citation.-'Eastman  v.  Holt,  43  W.  Va.  615. 

24  Oil.  41-51.    PEOPLE  t.  BRUZZO. 

Former  AcquittaL— IMsebarge  4d  an  aooompttee  naod  «•  a 
operates  as  a  bar  to  another  prosecution,  p.  4fi. 
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Cited,  extended  note  40  Am.  St.  Rep.  768,  775.  fully  considering  the 
effect  of  state's  STidenee  and  agreements  eoncening  same,  etc. 

24  Cal.  62^60.    ROWLAND  ▼.  KREYSNCHAGBN. 

AppeaL— Dismissal  is  an  affirmance  of  judgment  and  binds  the  partiM 
tinless  set  aside  and  appeal  reinstated,  pp.  67,  56. 

Cited,  Chase  t.  Berand,  29  CaL  139,  holding  that  a  dismissal  affirms 
the  judgment  and  blndB  the  sureties;  State  ▼.  Biesman,  12  Mont.  18, 
in  affirmance. 

Filing  Remittitur  in  court  below  without  inadTertence  or  fraud  vaeates 
appellate  jurisdiction,  pp.  5$,  00. 

Cited,  People  v.  McDermott,  97  CaL  248,  In  re  Levinson,  108  Oal.  459, 
Hazard  v.  Cole,  1  Idaho,  305;  K>mpton  v.  Jubilee  P.  M.  Co.,  16  Mont.  368» 
and  State  v.  Jacobs,  11  Oreg.  320,  all  of  said  cases  affirming  the  rule. 

Remittitur  filed  may  be  recalled,  in  case  of  fraud,  inadvertence,  ae- 
ddenty  or  mistake,  and  proceedings  stayed,  pp.  59,  60. 

Cited,  Vance  ▼.  Pefifia,  36  Cal.  328,  in  affirmance,  and  the  rule  was 
followed;  Trumpler  v.  Trumpler,  123  OaL  252,  recalling  for  fraud  under 
faets  stated;  Vernon  v.  Board,  142  Cal.  618,  applying  rule  and  discussing 
power  of  superrisors  to  rescind  order;  In  re  Jessup,  81  Cal.  469,  in  con- 
nection with  the  question  of  the  power  of  the  court  to  grant  rehearings, 
noting  also  the  rules  of  the  supreme  court  of  1866,  and  that  remittfitur 
did  not  issue  until  time  for  petitioning  for  rehearing  had  expired*;  also 
that  filing  said  petition  stayed  proceedings;  Loyett  v.  State,  29  Fla.  698^ 
396,  in  affirmance,  the  judgment  being  vacated  and  case  recalled,  tha 
transcript  by  mistake  being  erroneous;  extended  note  21  Am.  Iteo.  119, 
as  to  power  of  appellate  eourt  after  remittitiir. 

24  CaL  61-72.    PEOPLB  ▼.  HU». 

Tax  Stxitft^Jurisdiction. — Character  of  action  will  be  determined  by 
prayer  of  complaint.  The  district  court  has  no  jurisdiction  of  personal 
action  for  taxes  for  less  than  jurisdictional  sum,  but  has  jurisdiction 
to  foreclose  tax  lien  in  equity  hi  any  sum,  pp.  66-71. 

Cited,  Bell  v.  Crippen,  28  Cal.  328,  to  the  same  points  and  affirming 
the  rule;  Courtwright  v.  Bear  etc.  Co.,  30  Cal.  681,  as  authority  upon 
the  general  proposition  of  the  right  to  proceed  in  law  or  equity  in  con- 
nection with  the  question  of  jurisdiction  of  actions  to  abate  a  nuisance; 
People  V.'  Doe,  31  Cal.  221,  as  authority  to  the  point  that  as  the  judg- 
ment upon  which  a  tax  sale  took  place  appeared  to  have  been  obtained 
in  a  justice's  court,  it  must  have  been  a  money  judgment  without  any 
order  of  sale;  Mahlstadt  v.  Blanc,  34  Cal.  580,  to  the  point  that  when 
the  relief  sought  is  to  enforce  a  lien  for  taxes  or  street  assessments  the  . 
district  court  has  jurisdiction  without  reference  to  the  amount;  Nevada 
tte.  Co.  ▼.  Kidd,  37  Cal.  504,  holding  upon  a  complaint  for  injijuiction 
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to  reetnin  trespass  and  diversion  of  water  thai  tlie  prayer  may  de- 
twmine  the  nature  of  the  action;  People  t.  OliTera,  43  Cal.  494,  to  the 
point  of  jurisdiction  of  district  courts;  Locke  v.  Moulton,  108  OaL  53, 
by  counsel  but  declared  not  in  point,  the  prayer  to  an  answer  in  eject- 
ment asking  for  afGinnatiye  relief  being  held  immaterial. 

Taxes.— Jurisdiction  of  justice's  court  is  ousted  if  answer,  in  sction 
to  recover  money  judgment,  puts  in  issue  legality  of  tax,  p.  72. 

Cited,  City  of  Santa  Barbara  v.  Eldred,  96  Cal.  381,  an  affirmance  and 
the  rule  applied  to  the  police  court  in  a  tax  suit. 

General  Citation.-^illi8  v.  Bamett,  38  OaL  394,  395,  as  authority, 
but  held  to  have  no  bearing  upon  the  question  of  jurisdiction  in  that 
case,  as  in  the  principal  case  action  was  commenced  after  the  organiza- 
tion of  the  new  courts;  Young  v.  Wright,  52  Cal.  410,  which  is  declared 
not  distinguishable  in  principle,  since  there  the  justice's  court  was  held 
npt  to  have  equitable  powers  concerning  the  overplus  in  suits  against 
animals  in  rem  for  the  recovery  of  damages. 

24  Cal.  73-78.    PEOPLE  v.  DS  LA  GUERRA. 

]>e6cent  and  Distribution. — Civil  law  has  been  adopted  as  to  degrees 
of  oonBanguinity,  but  in  other  cases  than  descent  and  distribution 
the  common  law  prevails,  p.  76. 

Cited»  Robinson  ▼.  8.  P.  Co.,  106  Cal.  668,  and  explained  as  having 
been  decided  before  the  adoption  of  the  codes,  and  that  section  1393 
o(  the  Civil  Code  establishes  the  degrees  of  consanguinity  or  relation- 
ship. 

Judge  who  was  disqualiii«Kl  by  relationship  or  consanguinity  with- 
in the  third  degree  at  common  law  had  no  right  to  dismiss  case  or  to 
act  except  to  arrange  calendar  and  change  of  venue,  and  his  judicial  acts 
were  void  though  no  objection  was  made,  p.  77. 

Cited,  Tracy  ▼.  Colby,  66  CaL  72,  to  the  point  that  a  judge  cannot 
act  in  a  cause  or  proceeding  in  which  he  is  interested;  Robinson  ▼. 
S,  P.  Co.  106  CaL  668,  holding  that  the  fact  that  a  supreme  justice 
is  first  cousin  by  marriage  or  cousin  german  to  a  stockholder  does 
not  disqualify  him  from  sitting  in  a  suit  in  which  the  corporation 
is  interested;  Allen  v.  State,  102  Ga.  623,  but  holding  judge  not 
disqualified  from  passing  a  motion  under  facts  stated;  Frevert  v. 
Swift,  19  Nev.  364,  to  the  point  that  statutory  prohibitions  have 
changed  the  rule  of  the  common  law  in  several  states,  and  holding 
that  where  a  judge  is  disqualified  his  acts  involving  judicial  dis- 
cretion are  not  void,  but  only  voidable;  Abrams  v.  State,  31  Tex. 
Crim.  Rep.  452,  to  the  point  that  a  judgment  by  a  disqualified  judge 
is  a  nullity.  So,  also,  in  State  ex  rel.  v.  Sachs,  3  Wash.  696;  ex- 
tended note  84  Am.  Dec  128,  130,  131,  exhaustively  reviewing  the 
authorities  upon  this  and  analogous  points. 
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Pleadings.— Reoordfl  and  papers  must  be  annexed  by  originals  or 
copies  to  make  them  a  part  of  the  pleadings,  merely  referring  to 
them  being  insufficient,  p.  78. 

Cited,  Ward  ▼.  Clay,  82  OaL  605,  holding  that  a  copy  of  a  note 
annexed  to  a  oompLaint  and  referred  to  sn  exhibit  formed  a  part 
thereof. 

Court  cannot  take  judicial  notice  of  record  of  another  case  in  the 
same  court  without  its  formal  introduction  in  evidence,  nor  can  it 
notice  the  existence  of  a  record  not  introduced  in  evidence  in  the 
court  below,  p.  78. 

Cited,  Simon  v.  Durham,  10  Oreg.  56,  to  the  same  effect;  Glaze 
V.  Bogle,  105,  Ga.  293,  as  to  necessity  for  proof  of  plea  of  res  judicata 
Although  record  is  annexed  to  pleading.  So,  also,  in  extended  note 
89  Am.  Dec.  688. 

General  Citation.— Gage  v.  Downey,  70  Cal.  165,  as  to  collateral 
attsiek  on  judgment  and  diaqnaliileation  of  judge,  an  error  having 
been  made  at  to  what  was  the  most  accessible  and  nearest  coimty 
■eat  for  transfer  of  cause.    Clement  Gravel  Go.  ▼.  Wylly,  105  Qa.  208, 

24  OaL  78-84.    PEOPLE  t.  SSXTON. 

Mandamus  wiU  not  lie  to  compel  the  court  to  proceed  with  a  trial 
after  order  changing  venue,  p.  83. 

Cited  in  Kerr  v.  Superior  Court,  180  Cal  186,  denying  writ  to 
compel  respondent  to  issue  a  citation  in  proceedings  under  Penal  Code, 
section  772;  State  v.  Smith,  23  Mont.  332,  noted  under  People  v. 
Judge,  17  Gal.  548;  extended  note  80  Am.  Dec  730,  where  the  ques- 
tion of  mandi^nus  is  fully  considered. 

Mandamus  lies  to  compel  subordinate  court  to  perform  duty  enjoined 
by  law,  but  will  not  lie  to  control  exercise  of  judicial  discretion  in 
a  particular  manner  nor  to  review  legality  of  action  of  such  court, 
nor  in  cases  where  there  is  a  plain,  speedy,  and  adequate  remedy 
at  law,  pp.  83,  84. 

Cited,  People  v.  Pratt,  28  Cal.  160,  87  Am.  Dec.  Ill,  in  affirmance; 
People  V.  Weston,  28  CaL  641,  to  the  point  that  the  writ  will  not 
lie  to  control  exercise  of  judicial  discretion;  Cariaga  v.  Dryden,  20 
Cal.  300,  holding  that  writ  will  not  lie  to  control  judgment,  however 
erroneous,  where  court  had  jurisdiction;  Lewis  v.  Barclay,  35  Cal. 
214,  ii;i  substantial  affirmance;  Clark  v.  Crane,  67  Cal.  634,  to  the 
point  that  the  writ  will  not  lie  where  there  is  a  remedy  by  appeal; 
People  V.  Superior  Court,  114  Cal.  470,  in  dissenting  opinion,  but 
the  case  holds  that  the  writ  does  not  lie  to  review  judicial  errors* 
nor  where  there  \b  a  remedy  by  appeal. 
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rulea  of  law  which  constrain  us  to  hold  that  perfect  titles  to 
lands  which  existed  at  the  date  of  the  treaty  of  Quadalupe 
Hidalgo  in  Mexicans  then  established  in  California,  were  gaar- 
anteed  and  secured  to  amch  persons,  not  only  by  the  law  of 
nations,  but  also  by  the  stipulations  of  that  treaty  acting  directly 
on  the  subject  and  operating  as  a  confirmation  m  presenU  of  audi 
titles. 

We  think  the  original  and  amended  answers  filed  by  each 
of  the  defendants  constituted  a  defense  to  the  action  of  tiie 
plaintiff,  and  that  the  Court  erred  in  sustaining  the  demurrer 
to  the  amended  answers,  and,  also,  in  refusing  to  admit  the 
evidence  offered  by  the  ddfendants  in  their  defense;  and  that 
the  judgment  should  be  reversed  and  the  cause  remanded  for  a 
new  trial. 

There  are  other  points  presented  by  the  record  as  grounds 
on  which  the  defendants  ask  this  Court  to  reverse  the  judgment, 
respecting  which  it  is  not  necessary  to  say  more  than  that  the 
ruling  of  the  Court  on  such  points  was  correct 

The  judgment  b  reversed  and  the  cause  remanded  for  a  new 
trial 
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ated  in  Deere  ▼.  Bonne,  108  Iowa,  284,  holding  wife's  separate  prop- 
erty not  liable  for  husband's  debts  because  of  his  gratuitous  labor 
thereon;  note  to  Morris  v.  Fletcher,  77  Am.  St.  Rep.  98,  on  general 
subject:  Lake  v.  Bender,  18  Ner.  387,  quoting  from  the  principal  case 
(p.  103):  notes  89  Am.  Dec.  204;  91  Am.  Dee.  103;  99  Am.  Dec.  177, 
636;  20  Am.  St.  Rep.  786;  extended  note  68  Am.  St.  Rep.  497,  ss 
to  agreements  as  to  compensation  or  relinquishment  of  claims  between 
and  by  husband  and  wife. 

General  Citation.— Yesler  v.  Hockstettler,  4  Wash.  365,  to  the  point 
that  presumptions  weigh  in  faror  of  property  being  community.  The 
ease,  however,  relates  to  the  confusion  indiscriminately,  of  separate 
and  community  property. 

24  OaL  104-113.    SCHENK  t.  BVOT. 

Description  in  Deed. — Conveyance  out  of  a  larger  parcel  of  land 
of  a  definite  quantity,  not  located,  creates  tenancy  in  common,  pp. 
109-113. 

Cited  in  Adams  ▼.  Hopkins,  144  CaL  42,  44,  sustaining  sufficient 
of  descriptions  in  Sobrante  deeds;  Hodge  ▼.  Bennett,  78  Miss.  870, 
84  Am.  St.  Rep.  663,  quoting  Grogan  ▼.  Vache,  45  OaL  612;  Jenkins 
V.  Frink,  30  Cal.  694,  as  authority  to  the  point  that  a  purchsser 
by  one  of  land,  he  paying  therefor  out  of  a  common  fund,  makes  the 
associates  therein  tenants  in  common  in  equity;  Lawrence  v.  Ballon, 
37  Oal.  620,  in  affirmance,  but  holding  also  that  ejectment  could  bs 
maintained  by  such  grantee;  Grogan  v.  Vache,  45  Gal.  612,  as  authority, 
but  holding  that  a  defective  description  of  a  particular  tract  does 
not  so  operate;  Cullen  v.  Sprigg,  83  Cal.  62,  as  settled  law  >in  that 
state;  Smith  v.  Crawford,  81  IlL  298,  and  Dohoney  v.  Womack,  1 
Tex.  CiT.  App.  362,  both  to  this  same  point;  Jory  v.  Palace  etc  Oo., 
30  Greg.  200,  as  so  deciding,  but  the  deed  there  neither  conveyed  a 
definite  quantity  nor  described  any  particular  parcel  of  land,  "to 
that  it  could  not  be  construed  as  conveying  any  interest  in  such  lot 
either  undivided  or  several";  Grats  v.  Land  and  River  Imp.  Co.,  82 
Fed.  Rep.  389,  but  only  generally  to  a  like  point;  note  58  Am.  Dec  385. 

24  Gbtl.  114124.    DOWNER  v.  SMITH. 

£vidence. — Entry  in  alcalde's  record  book  is  primary  evidence  of 
grant  on  proof  of  execution,  p.  122. 

Cited,  Donner  v.  Palmer,  31  Cal.  510,  to  the  same  point  in  affirm- 
ance; Id.  623,  in  concurring  opinion,  but  declared  to  have  no  appUca- 
Uon;  Palmer  v.  Low,  08  U.  S.  12,  to  the  same  effect  as  the  principsl 
case;  also  that  said  book  is  one  of  original  entry. 

No  Proof  of  Delivery  of  alcalde  grant  is  required  where  the  original 
grant  is  contained  in  book  of  g^nts  kept  by  alcalde,  p.  122. 
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Cited,  Donner  ▼.  Palnier,  31  Cal.  513,  to  the  same  effect. 

Sjectmeat — Quitdaim  deed  is  sufTicient  to  enable  grantee  to  main- 
tain ejectment  if  grantor  could  have  done  so,  p.   123. 

Cited  Carpentier  v.  Williamson,  25  Gal.  108;  Lawrence  v.  Ballon, 
37  GaL  621;  Bego  ¥.  Van  Pelt,  05  Cal.  256,  all  affirming  the  rule, 
but  the  last  case  limits  its  application  to  a  time  prior  to  the  act  o£ 
1854. 

Probate  Courts  had  no  jurisdiction  of  estates  of  persons  dying  before 
adoption  of  the  constitution,  p.  123. 

Cited,  People  v.  Senter,  28  Cal.  506,  holding  that  the  Mexican  sys^ 
tern  was  superseded  by  the  adoption  of  the  common  law  April  13th» 
I860,  and  that  the  Probate  Act  applied  to  estates  of  persons  dying 
prior  to  its  passage  and  subsequent  to  the  adoption  of  the  common 
law;  Coppinger  v.  Rice,  33  Cal.  423,  holding  that  the  Probate  Ad 
was  not  retroactive;  Ryder  v.  Cohn,  87  Cal.  89,  holding  that  between 
the  time  of  the  passage  of  the  Probate  Act  and  ^e  aoquisitiOD  of 
California  by  the  United  States,  courts  of  first  instance  had  juris- 
diction; Id.  91,  in  dissenting  opinion;  McNeil  v.  Congregational  Soc, 
60  CaL  108,  112,  deciding  that  the  Probate  Act  was  not  retroactive; 
Hardy  v.  Harbin,  1  Sawy.  199;  4  Sawy.  541;  and  Seavems  v.  Gerke, 
3  Sawy.  303,  in  affirmance;  extended  note  33  Am.  Deo.  239;  note 
05  Am.  Deo.  547. 

Pleading. — ^Equitable  defense  in  ejectment  must  be  pleaded  with 
same  particularity  which  is  observed  in  bill  in  equity,  p.  124. 

Cited  Blum  v.  Robertson,  24  Cal.  141,  as  authority  that  a  person 
harving  a  perfect  equitable  title  to  land  in  possession  could  use  it 
effectually  in  resistance  to  ejectment  action  by  one  holding  the  legal 
title;  Rose  v.  Treadway,  4  Nev.  400,  97  Am.  Dec.  549,  as  deciding 
the  same  point  as  in  the  last  citing  case,  but  holding  that  a  defendant 
claiming  affirmative  relief  must  plead  as  fully  as  if  he  were  plaintiff  f 
Clarke  v.  Huber,  25  Cal.  597;  Davis  v.  Davis,  20  CaU  39;  86  Am. 
Dec.  106;  and  Brack  v.  Tucker,  42  Cal.  352,  all  in  afibrmanoe  of  the 
doctrine. 

24  Cal.  125-127.    STONE  v.  BLKIJfS. 

Supervisors.— Purely  judicial  powers  cannot  be  conferred  by  statnU 
on  supervisors,  pp.  120,  127. 
Cited,  note  03  Am.  Dec.  80,  to  the  same  point. 

Supervisor's  Powers. — There  are  many  duties,  relating  to  police  and 
fiscal  regulations  of  counties,  of  a  quasi  judicial  or  mixed  character 
which  belong  to   such  boards,   p.    127. 

Cited,  Emery  v.  Bradford,  29  Cal.  85,  where  the  doctrine  is  applied 
to  the  right  to  determine  whether  a  contract  for  street  work  has 
been  properly  performed;  People  v.  Provines,  34  Cal.  541,  in  con- 
curring opinion  to  the  same  effect  as  the  principal  case. 
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24  Gal.  127  147.    BLUM  v.  ROBERTSON. 

Power  of  Attorney. — ^Acts  of  agent  must  be  witldn  .the  sxereifle  of 
power  delegated  or  within  its  timfts,  p.  140. 

Cited,  First  Nat.  Bank  v.  Hall  &  Co.,  8  Mont*  346;  and  SuUmn 
rl  Cermania  L.  Ins.  Co.,  16  Mont.  535,  both  to  this  same  point;  acts 
0  Am.  Dec  224. 

Where  Agent  acts  under  special  authority  the  party  dealing  with 
him  is  bound  to  know  what  his  power  is  and  its  tegal  effect,  p.  140. 

Cited,  Wallace  v.  Mayor,  29  Cal.  188,  in  affirmance  and  the  doctrint 
applied  to  the  Common  council  as  agents;  Moyle  ▼.  Society,  16  Utaki^ 
81,  holding  defendant  not  bound  by  certain  acts  of  building  com- 
mittee appointed  by  its  trustees;  Bank  of  Deer  Lodge  v.  Hope  M.  Co.* 
3^  Mont.  150,  35  Am.  Rep.  4fl0,  in  connoetion  with  an  agency  to  draw 
a  bill  of  exchange  in  the  princlpars  name;  First  N&t.  BsjUc  ▼•  Hall 
Jt  Co.,  8  Mont.  346,  and  Sullivan  r^  Germaoia  L.  Ins.  Co.»  15  Moftt 
585,  both  in  affirmance. 

Pleading. — ^Equitable  defense  in  ejectment  must  be  specially  pleaded 
and  with  all  the  fullness  and  particularity  of  a  bill  in  equity,  p.  141. 

Cited,  Clarke  v.  Huber,  26  Cal.  507;  Davis  v.  Davis,  26  CaL  30; 
85  Am.  Dec.  165;  Bruck  v.  Tucker,  42  Cal.  362;  and  Rose  v.  Tread- 
way,  4  Nev.  460;  97  Am.  Dec  549;  Wallace  v.  Mores,  70  Cal.  436, 
all  affirming  the  doctrine;  Dale  v.  Hunneman,  12  Neb.  224,  to  the 
point  that  a  defendant  seeking  affirmative  relief  must  aver  facts 
entitling  him  thereto  in  the  answer;  note  73  Am.  Dee.  509>  as  citing 
on  the  same  point;  Morrison  v.  Wilson,  13  CaL  404;  73  Am.  Dec  503. 

Specific  Performance* — One  claiming  right  to  oonveyanoe  of  laai 
under  a  parol  contract  on  the  ground  of  part  performance  must 
prove  contract  clearly  and  satisfactorily  and  as  alleged,  and  the  acts 
of  performance  proved  must  unequivocally  evidenoe  suoh  agreementy 
p.   142. 

Cited,  Agard  v.  Valencia,  30  Gal.  301,  td  the  same  effect;  For- 
rester V.  Flores,  64  Cal.  26,  as  well  settled  law;  Baak  v.  Small,  144 
Cal.  713,  applying  rule  to  establishment  of  parol  gift  of  land;  Wallaos 
V.  Maples,  70  Cal.  436,  to  the  point  that  as:  "The  respondent  was 
the  owner  of  the  legal  title  of  the  property  the  appellants  were 
bound  in  order  to  prevent  a  recovery  to  make  out  a  oomplate  equitable 
title  and  the  right  to  possession  thereunder";  Karas  v.  Olney,  80 
Cal.  07;  13  Am.  St.  Rep.  107,  to  the  point  that;  "It  may  be  con- 
ceded that  an  appointment  in  writing  was  necessary  to  authorize 
him  [the  agent]  to  make  a  binding  sale:  Code  Civ.  Proc,  sec  1624; 
and  that  no  subsequent  parol  ratification  or  acknowledgment  by  the 
principal  is  sufficient,  but  here  the  sale  was  in  legal  effect  made 
by  the  principals":  Foster  v.  Maginnis,  80  Cal.  266,  In  affirmanoe; 
extended  note  17  Am.  Dec.  58,  as  to  ^'statute  of  frauds  eojitaai'ti 
atifecting  real  estate.'* 


>iSB7  Notes  on  California  Reports.  24  Cal.  147-167 

Tea^&t  >at>  WiU  la  entitled  to  notice  of  intention  to  terminate  es- 
tate p.  14&. 

Cited,  Pomeroy  v.  Bell,  IIS  Oal.  037,  as  so  deciding  in  oonnection 
with  tlie  question  of  the  rig)it)  to  .iipproysmentB  in  vendee  in  pos- 
session under  an  optional  and  executory  contract  of  purcliase ;  ex- 
tended note  42  Am.  Pea  129,  as  to  tenancies  at  will  and  their  det«r- 
mination,  etc. 

24  Cal.  147-153.    CLARY  v.  HOLLAND. 

Pleading — ^Reple^rin  Bond. — In  a<ition  against  sureties  complaint  must 
aver  that  the  value  of  the  property  was  found  and  that  an  alternative 
judgment  was  rendered,  p.  153. 

Cited,  Vinyard  v.  Barnes,  124  111.  350,  holding  that  on  a  replevin 
bond  a  breach  of  a  condition  to  prosecute  to  efifect  Is  not  sufficient 
proof  of  a  breach  of  a  condition  to  return  the  property;  Cox  V. 
Sargent,  10  Colo.  App.  6,  looted  under  Mills  v.  Gleason,  21  Cal.  474; 
Thomas  v.  Irwin,  90  Tnd.  561,  holding  that  sureties  are  not  liable 
for  failure  to  return  the  property  where  there  is  no  judgment  of 
return,  but  simply  a  verdict  that  the  property  be  returned;  Marix 
V.  Franke,  9  Kan.  136,  but  criticised  as  not  commendable,  it  being 
declared  that  a  judgment  simply  for  return,  though  irregular,  is 
valid  and  cannot  be  attacked  collaterally,  and  that  sureties  are  not 
relieved  simply  because  plaintiff  has  not  taken  all  the  judgment  he 
ought  to  have  done;  Lomme  v.  Sweeny,  1  Mont.  602,  doubting  the 
principal  case  and  holding  that  if  the  judgment  does  not  i&x  the  valne 
it  is  only  irregular  and  not  void. 

24  Cal.  154156.    QTTIIUAQtJE  v.  DENNIS. 

Chattel  Mortgage  on  growing  erops  ie  valid  without  delivery  pf 
possession  wiien  executed  and  recorded  as  a  mortgage  of  realty,  p. 
156. 

Cited,  extended  notes  46  Am.  Deo.  713,  and  76  Am.  Dec.  726,  wbe^re 
these  and  analogous  questions  are  exhaustively  considered. 

24  011. 157-167;  85  Am.  Dea  63.    DANE  v.  COHDUAN. 

Party  contracting  jointly  with  another  is  principal  debtor,  ae  to^ 
twcen  himself  and  tht  creditor,  though  he  may  be  menfly  a  muety 
for  his  t»debtor,  p.  16&  .  t 

Cited,  Shriver  v.  Lovejoy,  32  Cal.  677;  holding  joint  makers  dn' a 
note  priildpals;  Bamon  v»  Pardow,  34  GaL  291,  in  a^binsiioei  Chafoin 
V.  Rkb,  77  Oal.  .477y  aa  so  deciding,  end  iholdiag  that  such  surety 
has  all  the  rights  of  a  guarantor,  but  not  those  of  ap  iiBdQi;sef» 
Southern  Cal  Nat.  Bank  v.  Wyatt,  87  Gal.  618,  in  affirmance ;.  note 
11  Am.  St.JRep.  726,  .) 


24  Cal.  107-179  Notes  on  California  Reports.  IM 

Suxety  on  promissory  note  is  not  released  by  failure  of  creditor  to 
■ue  principal  on  demand.  The  surety  can  himself  sue  the  creditor 
and  principal  debtor  and  compel  the  latter  to  pay,  p.  165. 

Cited,  Hayes  t.  Joseph,  26  Gal.  543,  to  the  point  that  the  surety 
may  pay  the  debt  and  proceed  against  the  principal;  Sichel  ▼.  OarriUo, 
42  Cal.  500,  507,  in  affirmance;  Chafoin  v.  Bach,  77  CaL  477,  holding 
that  such  surety  is  not  entitled  to  a  demand  upon  the  principal  at 
maturity  and  notice  of  nonpayment  to  fix  his  liability;  Barnes  ▼. 
Mowry,  129  Ind.  570,  to  the  point  that  a  surety  is  not  released  by 
the  creditors  in  action  except  where  the  surety  has  under  the  statute 
taken  such  ^teps  as  to  compel  the  creditor  to  proceed  or  lose  his 
claim;  Smith  v.  Freyler,  4  Mont.  493,  494;  47  Am.  Bep.  359,  holdmg 
that  the  surety  is  not  released  in  such  case,  eyen  though  the  piin- 
cipal  afterward  beoomes  insolvent;  notes  11  Am.  Dec.  589;  90  An. 
Dee.  415. 

24  Cal.  167-171.    MUNCH  ▼.  WILLIAMSON. 

New  Trial. — Statement  must  be  filed  within  time  limited  or  right 
to  motion  is  lost,  unless  it  appear  from  the  transcript  that  objection 
is  waived,  but  such  waiver  must  be  clearly  proven,  pp.  169,  170. 
.  Cited,  Calderwood  v.  Brooks,  28  CaL  154,  where  the  oourt  says: 
"The  record  must  contain  the  evidence  of  the  service  of  the  notice, 
or  it  must  clearly  appear  from  the  record  that  service  of  the  noUoe 
was  waived";  Campbell  v.  Jones,  41  CaL  518,  holding  that  such  motion 
IB  waived  by  failure  to  file  the  statement  within  time.  So,  also,  in 
Fox  V.  Meacham,  6  Neb.  533,  and  in  Aulton  v.  Leahy,  24  Neb.  289,  the 
statute  being  held  mandatory;  Keane  v.  Murphy,  19  Nev.  96,  where 
the  rule,  as  to  dear  proof  of  a  waiver  being  necessary,  is  followed. 

24  Cal.  171-179.    OWEN  ▼.  FSINK. 

Objection  to  Testimony  must  be  specific  and  not  in  general  termi 
as  "irrelevant,"  especially  so  if  the  objection  could  have  been  cored 
if  the  reason  of  the  irrelevancy  had  been  stated,  p.  177. 

Cited,  Yik  Hon  v.  Spring  VaUey  W.  W.,  65  CaL  620,  as  authority 
to  the  point  that  no  objection  having  been  made  in  that  case  to 
certain  evidence  when  offered,  nor  any  motion  to  strike  out  the  same, 
the  point  of  variance  between  the  averment  and  proof  could  not  be 
taken  in  the  supreme  court;  People  v.  Louie  Foo,  112  CaL  22,  ii 
aflSrmance.  So,  also,  in  Hamilton  v.  Southern  etc  M.  Co^  13  Sawy. 
120;  33  Fed.  Rep.  567. 

'  Joinder.— Parties  not  Jointly  interested,  in  strictness  of  tdiat  tenn, 
in  contract,  may  join  in  a  bill  in  equity  or  amwer  where  there  Is  one 
connected  common  interest,  pp.   177,   178. 

Cited,  People  v.  Morrill,  26  Cal.  360,  in  affirmance;  Baines  v.  West 
Coast  L.  Co.,  104  CaL  8,  holding  that  a  creditor's  bill  by  two  judg- 
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ment  creditors  jointly  to  reach  the  assets  of  a  corporation  is  not 
demurrable  for  misjoinder;  Utterbaek  v.  Meeker,  16  Wash.  192,  as 
adverse  to  the  position  of  counsel  for  respondents  in  that  case,  the 
misjoinder  there  being  of  parties  claiming  under  separate  and  dis- 
tinct contracts  embracing  separate  and  distinct  parcels  of  land  pur- 
chased at  different  dates;  Schiffer  v.  City  of  £au  Claire,  51  Wis. 
392,  to  the  point  that  all  plaintiffs  having  an  interest  in  the  sub- 
ject matter  and  in  obtaining  relief  may  be  joined. 

Option  to  Purchase  is  assignable  and  may  be   enforced  in  equity 
on  compliance  with  conditions  of  option,  pp.  175,  178. 
Cited,  Rice  v.  Gibbs,  33  Neb.  474,  in  affirmance. 

Employer  may  discontinue  the  work  at  any  time  where  employie 
is  to  work  for  a  given  time  or  by  the  job,  but  is  liable  in  oommenanrate 
damages,  p.   178. 

ated,  note  48  Am.  Deo.  671. 

General  Citation.— Lewis  v.  Adams,  70  Gal.  412,  69  Am.  Rep.  427, 

to  the  point  that  "where  it  is  not  neoessary  for  a  plaintiff  to  Bum 

as  executor  or  administrator,  all  averments  in.  his  complaint  in  rela- 
tion to  his  official  capacity  may  be  rejected." 

24  Cal.  179-181.    SASTBRBT  t.  LARCO. 

New  Trial. — Order  extending  time  to  file  statement  made  before 
notice  of  intention  to  move  for  new  trial  has  been  given,  dates  from 
time  of  order  and  not  from  notice,  p.  181. 

Followed,  Jenkins  v.  Frink,  27  CaL  838. 

Hew  TriaL — Statement  must  be  filed  within  time  limited  or  right 
to  motion  is  lost,  p.  181. 
Cited,  Campbell  v.  Jones,  41  CaL  518,  in  affirmance. 

24  CaL  182-190;  85  Am.  Dec.  58.    ESTATE  OF  HARLAV. 

Probate  Court. — Jurisdiction  of,  is  determined  by  residenoe  of  de- 
cedent at  time  of  his  death,  pp.  188-190. 

CStsdt  extended  note  88  Am.  Dec.  242,  as  to  'probate  of  will  or 
letters  of  administration,  when  void  for  want  of  jurisdiction";  notes 
91  Am.  Dec  508;  95  Am.  Dec.  115;  18  Am.  St.  Rep.  903. 

Probate  Court  of  old  county  retains  jurisdiction  where  portion  of 
county  where  decedent  so  resided  is  erected  into  a  new  county,  pp.  189, 
190. 

Cited,  extended  note  85  Am.  Dec.  103,  as  to  jurisdiction  in  civil 
cases  where  new  county  is  formed. 

24  CaL   192194.     OWEN  v.  FOWLER. 
Ejectment.— Right  to  possession   in  plaintiff  and  possession  in  di- 
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.fendant  both  existing  at  time   ^t   is  bronglit  miut  be   akown  to 
warralit  recovery,  p.  194. 

Followed  in  Owen  v.  Morton,  24  Oal.  879;  Hawkitts  ▼;  Reiehart,  28 
Cal.  636,  639,  in  affirmance;  Hestrea  t.  Breiinan,  37  OaL  389,  aiBrm- 
ing  the  point  th:  t  plaintiff  must  show  himself  entitled  to  possession 
at  time  of  bringing  snit;  Frazier  y.  Lynch,  97  Cal.  372,  in  affirmaaee 
US  to  showing  defendant's  possession;  South  Park  Conunrs.  t.  GaTin, 
139  111.  284,  as  authority  that  at  common  law  persons  claiming  through 
independent  and  distinct  sources  could  not  be  joined  as  defendants, 
but  the  case  holds  that  it  is  sufElcient  to  aver  possession  in  plaintiff 
some  day  after  his  title  accrued,  and  being  so  possessed,  the  defendant, 
on  a  day  stated,  afterward  entered  and  ejected  him.  The  replica- 
'  ti6h,  however,  averred  possession  in  defendant  at  commencement  of 
the  action;  McLane  v.  Bovee,  36  Wis.  34,  in  affirmance  as  to  showing 
plaintiff's  title  or  right  of  possession;  Ozark  Land  Oo.  ▼.  Leonard, 
20  Fed.  Rep.  881,  in  affirmance  as  to  showing  defendant's  possession. 
But  see  Salmon  v.  Symonds,  24  CaL  260,  and  Vanee  v.  Andsrsoa,  113 
Cal.  636. 

24  Cal.  195-217.    HASTINGS  ▼.  DOLLARHIDB. 

None  but  Infant  and  his  heirs  or  personal  representatives  can  plead 
infancy  as  defense,  p.  207. 

Cited,  Simpkins  v.  Searcy,  10  Tex.  Civ.  App.  412,  but  generally 
<to  the  point  that  the  heirs  of  an  infant  might  disaffirm  hia  deed 
within  tha  same  time  as  the  infant  himself  oould  have  done;  «]c- 
haustive  note  18  Am.  St.  Rep.  695,  698. 

Ixifant  may  Make  or  Indorse  promissory  note  and  contract  is  void 
or  voidable  at  his  election,  pp.  208,  ^09. 

Cited,  note  25  Am.  Dec  618^  also  in  exhaustive  note  18  Am.  St. 
Rep.  677,  611,  632. 

Infant  may  oontraot  by  agent,  p.  208. 
•  ]>pubtcd,  Turner  v.  Bondalier,  31  Mo.  App.  687,  as  not  in  acoordance 
with  other  authority.  The  rule  there  held  being  that  the  appoint- 
ment of  an  agent .  by  an  infant  ta  contract  for  him  is  void  an^  can- 
not (>e  ratified;  cited,  note  7  Am.  Dec.  234;  exhaustive  note,  IB  Am. 
'  St.  Rep.  611,  632, 

Infant  Indorser  may  intercept  payment  to  his  endorsee  by  notice 
tiO  maker.     Such  notice  gives  maker  a  defense.     Otherwise  he  cannot 
plead  infancy  of  indorser,  pp.  209,  210. 

Cited,  exhaustive  note  18  Am.  St.  Rep.  610,  697. 

Infant's  Deed  is  not  void,  but  voidable,  p.  211. 

Cited,  Taylor  v.  Brown,  5  Dak.  Ter.  345;  Haynes  v.  Bennett,  53 
Mich.  18;  and  Dixon  v.  Meritt,  21  Minn.  200,  all  in  affirmance : 
e^austive  note  18  Am.  St.  Rep.  576,  614.  .    -> 
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Infant  Gnuitor  cannot  affinn.  or  disaffirm  until  age  of  majority,  >  pp. 
211,   215. 

Cited,  note  18  Am.  Dee.  Id2;  exhandtive  note  18  Am.  St.  Rtp.  670. 

Infantas  deed  once  ratified  cannot  be  disaffirmed,  p.  211. 

Cited,  exhaustive  note  18  Am.  St.  Rep.  701. 

Infants. — Executory  and  executed  contracts  are  distinguished  in  mat- 
ter of  ratification,  p.  212. 

Cited,  Kendrick  v.  Neisz,  17  Colo.  608,  in  affirmance. 

Infant.—- Deed  not  ratified  may  be  disaffirmed  by  second  conveyanoa 
to  another,  p.  215. 

Cited,  Haynes  y.  Bennett,  58  Mich.  18,  in  affirmance;  exhaustive  note 
18  Am.  St.  Rep.  665. 

Infant's  deed  may  be  ratified  after  age  of  majority  expressly  or  lij 
acts  or  by  failure  to  disaffirm  within  a  reasonable  time,  pp.  215,  217. 

Cited,  Kendrick  v.  Neisz,  17  Colo.  508,  as  authority  as  to  what  con- 
aitutes  ratification;  Taylor  v.  Brown..  5  Dak.  Ter,  345,  declaring  that 
as  a  rule  such  deeds  are  valid  if  not  disaffirmed  after  age  of  majority; 
Goodnow  V.  Empire  L.  Co.  31  Minn.  470,  47  Am.  Rep.  800,  where  the 
conflicting  decisions  on  the  point  of  mere  acquiescence  being  a  ratifi- 
cation are  noted  and  it  was  held  that  an  unexplained  delay  of  ihttm 
years  was  fatal  to  a  disaffirmance;  notes  4  Am.  Dec.  184;  45  Am. 
Dec.  571;  exhaustive  note  18  Am.  St.  Rep.  674,  675,  679,  where  it  ia 
aaid  as  to  the  point  of  acquiescence  or  inaction  that  the  principal  case 
is  not  supported  either  by  principle  or  authority. 

General  Citation.— Williams  v.  Sapieho,  04  Tex.  433. 

24  OO.  218-227.    LONG  ▼.  DOLLARUID£. 

Parol  Partition  may  be  made  under  the  Spanish  or  Mexican  law,  as 
Wen  as  by  tenants  in  eommoa  under  the  eununon  law,  but  sudi  agree- 
ments must  be  satisfactorily  proved  and 'fully  exeouted  by  a  several 
poesession,  pp.  222-227. 

Cited,  Eliaa  ▼.  Verdngo,  27  CaL  425,  in  affirmance;  Lianterman  v. 
Williams,  55  CaL  66,  whore  the  rule:  as  to  proof  is  followed,  but  in 
that  case  there  was  held  to  be  no  valid  parol  partition;  Tuffree  v. 
Polhemus,  108  Cal.  677,  with  approval;  420  Mining  Co.  v.  Bullion  M. 
Co.,  3  Sawy.  659,  applying  the  rule  to  tenants  in  common  of  a  min- 
ing claim;  Le  Bourgeoise  v.  Blank,  8  Mo.  App.  441,  holding  that  an 
executed  pojol  partition  severs  the  relation  of  tenants  In  common;  ex- 
tended  note  02  Am.  Dec  122. 

Parol  Sale  of  Real  Estate  with  delivery  of  possession  was  valid  under 
Spanish  or  Mexican  law,  p.; 223. 

ated,  Cook'  vv  Frink,  44  CaL  382,  and  Hall  v.  Yoell,  46  Gal.  5§7, 
1>oth  hi  HLffirmaiiA^  .         .  '     .     .  .  ;, 
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Recording  Act. — ^Prior  and  Bubsequeht  pnrchaseTs  of  land  means  pur- 
ehasers  claiming  under  same  common  grantor,  p.  227. 

Cited,  Garber  r.  Gianella,  98  Cal.  629,  in  affiznumoe.  Followed, 
Rankin  ▼.  Miller,  43  Iowa,  19;  and  Edwards  v.  McKeman,  55  Mich. 
626;  cited,  Sharon  y.  Minnock,  6  Ner.  391,  to  same  effect. 

Bona  Fide  Purchaser. — ^Burden  of  proof  is  upon  party  who  claims  by 
▼irtue  of  a  priority  of  record  against  prior  unrecorded  deed.  The 
recital  of  consideration  is  no  evidence  in  favor  of  a  purchaser  against 
holders  of  a  prior  equity;  there  must  be  proof  aliunde,  pp.  227,  228. 
Cited  in  Bell  v.  Pleasant,  145  Cal.  412,  applying  rule  in  actionto  cancel 
deeds  where  plaintiff  asserts  title  under  prior  unrecorded  deed  and 
ilefendants  claim  under  recorded  deeds  resting  on  subsequent  recorded 
deeds  from  plaintiff's  grantor  imder  which  grantee  took  no  title  u 
«ueh;  Douglass  v.  Willard,  129  Cal.  40,  permitting  reopening  of  case  to 
establish  such  proof;  Qalland  v.  Jackman,  26  CaL  86,  86  Am.  Dec  175» 
as  to  such  recital  not  being  conclusive;  Eversdon  v.  May  hew,  85  OU. 
9,  where  the  court  declares:  'It  has  been  said  that  the  burden  of  proof 
of  want  of  notice  is  on  the  party  setting  it  up.  But  while  this  Is  cer- 
tainly true  as  to  the  payment  of  value,  we  are  not  siire  whether  it  is 
true  as  to  the  want  of  notice,  and  we  express  no  opinion  in  regard 
to  it";  Wilhoit  v.  Lyons,  98  Cal.  413,  as  well  settled  that  the  burden  is 
upon  one  claiming  as  such  purchaser  to  show  that  he  had  not  notice; 
.  Garber  v.  Gianella,  98  Cal.  529,  as  authority  as  to  notice  and  burden  of 
proof;  Lake  v.  Hancock,  38  Fla.  61,  66  Am.  St.  Hep.  163,  to  the  same 
points  as  the  principal  case;  Sillyman  v.  King,  36  Iowa,  213,  216,  to 
same  effect  as  the  principal  case;  Am.  Ezch.  Bank  v.  Fockler,  49  Ndi. 
716,  to  the  same  point  quoting  from  the  principal  case;  Rogers  v. 
Verlander,  30  W.  Va.  645,  to  the  point  that  a  recital  of  payment  in 
a  deed  is  not  evidence  againat  a  stranger  nor  creditor  of  the  grantor 
assailing  deed  as  voluntary  and  fraudulent;  Lakin  v.  Sierra  etc  0(k, 

25  Fed.  Rep.  342,  11  Sawy.  289,  to  the  same  point  as  to  recital  of 
payment  in  a  deed. 

General  Citation.--Spangel  v.  Dellinger,  38  OaL  282,  as  author- 
ity that  declarations  of  a  vendor  subsequent  to  deed  in  the  absence  of 
the  grantee,  he  being  in  exclusive  possession,  are  admissible  to  show 
fraudulent  conveyance  and  defeat  the  title.  Murray  ▼•  Montana  etc 
Lumber  Co.,  26  Mont.  18. 

24  Cal.  228-230.    WARNER  ▼.  HOLMAN. 

To  Make  Exceptions  to  finding  of  facts  available  they  sihonid  be 
brought  to  the  attention  of  the  court  below,  specifying  the  defect,  p. 
229. 

Cited,  Lyons  v.  Liemback,  29  Cal.  142,  to  the  point  that  "the  starate 
declares  that  the  judgment  shall  not  be  reversed  because  of  tte 
omission  from  the  finding  of  a  part  of  all  such  f aota»  unless  the  oooft 
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«low  Kas,  after  the  defect  has  been  pointed  out,  refoaed  to  make  the 
iroper  finding";  State  v.  Manhattan  8.  M.  Go.,  4  Ney.  336,  to  the  point 
hat  application  should  be  made  belov  to  amend  the  findings,  and  it 
Lot  appearing  in  the  record  that  it  has  been  done,  the  objection  cannot 
M  raised  in  the  appellate  court;  Warren  y.  Qidll,  9  Ney.  264,  where 
t  is  declared  that  it  has  uniyersally  been  held  in  California  "that 
inleas  objections  are  made  and  exceptions  taken  to  the  findings,  as 
specified  in  the  statute,  there  is  no  necessity  for  a  finding  of  all  the 
acts  in  issue." 

Service  of  notice  of  appeal  should  be  made  after  or  at  time  of  fiJing 
lotioe,  p.  229. 

C3ited,  Wright  y.  Boss,  26  Cal.  263,  bslding  in  effect  that  filing  must 
precede  or  accompany  service.  Examine,  however,  explanation  of  this 
sase  in  Buffendeau,  v.  Edmondson,  24  CaL  96. 

Notice  of  AppesL — ^Estoppel  from  denying  that  a  copy  thereof  has 
>eeii  served  arises  from  appearing  and  arguing  case  upon  merits,  p.  280. 

Cited,  Bufitendeau  v.  Edmondson,  24  Cal.  96,  explaining  the  principal 
laae  as  so  deciding  on  rehearing,  'though  the  opinion  does  not  ex- 
it." 


14  Oa.  280-887.    PSQPLS  ▼.  COFFMAH. 

Criminal  Law. — ^Jnry. — ^Accused  is  entitled  to  have  all  legal  formalities 
>baerved  in  summoning,  drawing,  and  impaneling  jury,  and  to  have 
>mlsaions  or  irregularities  in  this  respect  corrected,  p.  234. 

Cited,  Bruner  v.  Superior  Court,  92  Cal.  249,  as  general  authority 
tx>  the  point  that  an  indictment  by  an  illegally  constituted  jury  and 
the  proceedings  thereon  are,  void;  State  v.  McNamara,  3  Nev.  76,  quot- 
ing from  the  principal  case  on  this  point  and  holding  that  jurors  must 
be  selected  by  officers  designated  by  law;  also  that  an  indictment  bj 
an  illegally  selected  jury  is  void;  dissenting  opinion  in  Eastham  r. 
Bolt,  43  W.  Va.  628,  noted  under  People  v.  Thurston,  5  Cal.  69. 

Same. — Objections  to  manner  of  impaneling  jury  are  waived  unless 
nmde  at  time,  p.  234. 

State  V.  Jackson,  27  Kan.  584,  41  Am.  Rep.  426,  affirming  the  prin- 
ciple; SUte  V.  Pickett,  103  Iowa,  719;  State  v.  Collyer,  17  Nev.  279, 
with  approval;  Dakota  v.  O'Hare,  1  N.  Dak.  40,  as  in  accordance  with 
the  settled  rule  of  waiver,  quoting  from  the  principal  case. 

Criminal  Law — Insanity. — ^It  is  error  to  instruct  that:  "The  posses- 
sion of  a  sound  mind  by  the  defendant  at  the  time  of  the  homicide  is 
requisite  to  constitute  murder  or  any  other  crime,"  p.  234. 

Cited.  People  v.  Best,  39  Cal.  692,  where  the  following  instruction 
was  declared  too  broad  and  erroneous:  "If  the  jury  find  that  the  defend- 
ant was  insane  at  the  time  of  the  alleged  shooting  of  Flynn,  you  will 
Notes  Cal.  Rep.— 78 
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ieclaxe  the  defendant  not  guilty   (withi^at  n^aid .  tp  the  di^;r«e  of 
insanity)/' 

Same. — There  must  be  such  a  defed:  of  reason  from  disease  of  the 
mind  at  the  time  as  not  to  know  the  nature  or  quality  of  the  act,  or, 
if  defendant  did  not  know  it,  that  he  did  not  know  he  was  doing  wrongs  p. 
285. 

Cited,  People  v.  Ferris,  55  Oal.  591,  in  affirmance;  eactended  notes  96 
Am.  Dec.  407,  40  Am.  Rep.  566. 

Criminal  Law. — ^Preponderating  proof  is  sufficient  to  establish  any 
fact  in  defendant's  favor,  p.  236. 

Cited,  Territory  v.  Edmondson,  4  Mont.  146,  to  the  same  point  u 
applied  to  mitigating  circumslltnces.  So,  also,  in  State  ▼.  MeCloer,  6 
Key.  137,  and  in  State  ▼.  Pierce,  8  Not.  901. 

Same — ^Insanity. — Proof  beyond  a  reasonable  doubt  is  not  required 
but  it  must  be  established  aftrmatiyely  by  a  preponderance  of  jHroof 
as  in  eiyil  cases,  pp.  286,  237. 

Cited,  and  the  principle  affirmed  in  People  ▼.  Wilson,  48  Oal.  14; 
P^ple  y.  Messersmitb,  61  Cal.  248;  People  y.  Pico,  62  Oal.  55;  People 
V.  Travers,  88  Cal.  238;  People  v.  McNulty,  93  Cal.  443;  Peo^e  t. 
Ward,  105  Cal.  343;  People  v.  Walter,  1  Idaho,  391;  State  v.  De  Ranoe, 
84  La.  Ann.  189;  44  Am.  Bep.  429;  and  in  State  y.  Lewis,  29  Nev. 
354,  citing  a  page  and  one-third  of  authorities,  also  other  oases  off- 
ing the  rule;  extended  notes  69  Am.  Dec.  651,  97  Am.  Dec  176»  both  a* 
haustiyely  reyiewing  the  authorities;  note  44  Am.  Rap.  436. 

24  Cal.  237-241.    COOK  y.  D£  LA  GU£RRA. 

Vew  TriaL-^-Surprise  whioh  ordinary  prudenoe  eonld  havs  goaidid 
against  is  insufficient.  The  moring  party  most  hays  had  a  yalid  de- 
fense to  some  material  part  of  action,  and  must  show  that  nsuH  ni^t 
b9  different  on  new  trial,  p.  2M. 

Cited,  McGuire  y.  Drew,  83  Ckil.  230,  where  various  grounds  of  sv- 

..  prise  are   eonsidered;   Oy«rton  y.  State,  57  Ark.  64»  liolding  that  t 

party  is  not  entitled  to  a  new  trial  on  the  ground  of  surprise  where 

he  fails  to  apply  for  a  postponement  to  repair  the  damage  done  him  hj 

unexpected  testimony. 

Purchaser  at  Foreclosure  Sale  acquires  no  greater  right  in  prenleee 
than  mortgagors  held,  an'l  they  being  heirs  of  deceased  the  property  in 
purchaser's  hands  will  be  subject  to  proceedings  in  probate  oourt,  p.  241. 

ated,  Wood  y.  Cunran,  99  Cal.  141,  to  tha  same  point. 

Findings  of  Fact. — ^Exceptions  must  be  taken  in  court  below  te  w*- 
nint  reyeraal  of  judgment  for  want  of  such  finding,  p.  241. 

Cited,  Lyons  y.  Leimback,  29  Cal.  142,  to  the  same  effect  So,  also, 
in  SUte  y.  ManhatUn  8.  M.  Co.,  4  Ney.  336;  Wnnvn  y.  QuiUt  9  Nef. 
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264,  to  the  point  th»t  there  U  no  necessity  for  finding  all  the  facts  in 
bhe  abs^ice  of  objections  Sad  exceptions  as  spebffled  in  the  statute. 

>A  CaL  241-245;  85  Ant.  Dec.  62.    EX  PASTE  GREGORY  YALE. 

Attorney  at  Law  is  not  a  public  officer,  nor  does  he  hold  an  'V>fflee* 
ar  "public  trust,"  pp.  243,  244. 

C^ted,  Ex  parte  Williams,  31  Tex.  Crim.  272,  holding  that  they  are 
aot  public  officers;  State  v.  Hocker,  39  Fla.  485,  approving  definition 
yf  "office"  and  "officer*';  note  to  State  v.  Hocker,  63  Am.  St.  Rep.  183, 
m  puMfe  offices. 

Powers,  duties,  and  prfrileges  of  attorneys  at  law  are  sobjeot  to  legip- 
iatlye  control,  p.  844. 

dtedy  iBi  re  Guerrfro.  69  OU.  98,  to  tha  same  point,  quoting  fnxm 
the  principal  case;  In  ve  Collins,  147  Cal.  13,  false  statements  made  hj 
ittom^  in  individual  capacity  to  savings  bank  wheveby  he  eeciued 
Myment  of  deposit  therefrom  are  not  cause  for  disbarment  in  absenne 
vl  eonrriotioA  ef  felony  or  of  misdemeanor  involving  moral  turpitude; 
SiaAe  vw  Webster,  150  Ind.  918,  noted  under  Cohen  v.  Wri^t,  22  CaL 
m^;  8tat«  V.  jDent,  25  Va.  11,  as  to  the  right  of  the  legislatui^  to 
■estrain  persons  in  their  business  or.  pix>fession  whiea  publio  security  or 
[»rosperity  would  thereby  be  promoted. 

Legislature  may  exercise  all  powers  not  forbidden  by  the  constitution 
)f  the  state  or  United  States  or  delegated  to  the  geaeval  govemmeiil^  p. 
MS. 

died,  note  60  Am»  Dee.  696,  to  the  same  point. 

>A  CaL  245-250.    DORAN  v.  CENTRAL  PAC.  R.  R.  CO. 

Mining  Law.-r-Righjtf  of  way  granted  to  Central  I'aoifio  Railroad 
soverB  all  lands,  whether  mineral  or  not,  pp.  252-255. 

Cited,  Bamilton  v.  Spokane  &  C.  Ry.  Ca,  2  Idaho,  907,  as  authority 
recognizing  the  distinction  between  a  land  grant  and  grant  of  right  ot 
wtky,  Wilkinson  v.  North  Pac  R.  R.  Co.,  5  Mont.  549,  holding  a  like 
prant  of  right  of  way  to  be  absolute. 

Same. — Occupants  of  mineral  lands  have  no  title  against  the  United 
States  or  railroad  grantee,  pp.  255-259. 

ated,  Wilkinson  v.  North  Pac.  R.  R.  Co.,  0  Mont.  549,  to  the  same  af- 
reet; Bybee  v.  Oregon  ^tc  R.  R.  Co.,  139  U.  8.  680;  26  Fed.  Rep.  590;  11 
^wj.  486,  with  approval  quoting  from  the  principal  case  (p.  259— 
last  nine  lines);  note  to  Schneider  v.  Hutchinson,  76  Am.  St.  Rep. '479, 
>n  adverse  possession  of  public  property. 

14  (M.  260-266.    SALMON  v.  SYMONDS. 

Ejectment.— Averment  ot  ownforship  prior  to  ouster  is  sufficient  with- 
out averment  of  continued  ownership  which  is  a  presumption  of  law, 
p.266. 
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Cited,  Kidder  t.  Stevens,  60  OaL  420,  the  case  atBrmiag  the  rale; 
McCarthy  v.  Brown,  113  Cal.  20,  to  the  point  that  withholding  possM- 
aion  from  one  who  is  seized  of  the  premises  is  presumptively  advene 
to  bis  right  and  wrongful;  Vance  v.  Anderson,  118  Gal.  563,  holding  how- 
ever, that  there  should  be  an  averment  of  seisin  or  right  of  possession 
at  the  time  of  the  commencement  of  the  suit,  and  that  it  ~is  not 
sufficient  to  aver  it  merely  as  of  the  date  of  the  alleged  ouster. 

24  Cat.  267-268.    BUCKMAN  t.   WHITNEY.    S.  C.  28  CaL  566,  667. 

JwiBdiction. — Supreme  court  cannot  make  an  order  supplying  lost 
veoordfl  of  court  below.  Appellant  should  move  oourt  below  to  supply 
same  by  copies  or  by  other  means  within  its  control,  p.  268. 

Cited,  Bonds  v.  Hickman,  29  CaL  464,  holding  that  the  appellate 
eoixrt  may  order  a  document  to  be  inserted  in  or  stricken  from  the 
tmnseript  in  order  to  perfect  it,  bat  cannot  vary  or  amend  tlie  docu- 
ment itself;  Satterlee  v.  Bliss,  86  Cal.  521,  in  affirmance  as  to  wast  of 
power  to  correct  or  amend  records  of  oomt  bslow.  86,  also,  in  Thomp- 
son V.  Patterson,  54  Cal.  547;  Miller  v.  State,  40  Ark.  490,  in  sfiim- 
anoe;  Boggess  v.  Harris,  00  Tex.  477,  to  the  same  effect;  note  14  Am. 
Dee.  517,  sa  to  ^amendments  after  appeaL" 

24  Cal.  268-285.    CASPEirTIES  v.  THIHSTOV. 

Xfectment  Lies  upon  Mexican  grant  to  foil  extent  «f  eocteiier  botm- 
daries  until  final  confirmation  or  survey,  where  a  specific  ipiaatity 
thereof  is  confirmed  by  decree  of  United  States  oourt,  pp.  870,  280. 

CSted,  Rich  v.  Maples,  33  Cal.  108,  in  afiSrmanoe  as  to  right  of  pos- 
session to  exterior  boundaries  until  segregation  and  survey;  Mound 
City  etc  Assn.  v.  Philip,  64  Cal.  407,  as  authority,  but  not  directly  is 
point,  sustaining  the  proposition  as  to  the  effect  of  a  decree  partitioning 
lands  under  such  a  grant  and  also  as  to  what  rights  could  be  asserted 
against  a  oopatentee  of  the  grantor. 

Estoppel— Mexican  Grant. — Mere  disclaimer  made  to  one  who  hsi 
no  claim  or  right  will  not  estop,  unless  it  was  the  moving  cause  of  pos- 
session, as  to  that  it  would  be  a  fraud  to  retract  it,  pp.  281-284. 

Cited,  Davis  v.  Davis,  26  Cal.  41,  85  AntL  Dec  166,  quoting,  also,  from 
Mr.  Justice  Field  as  to  the  four  grounds  of  estoppel  given  in  the 
principal  case  (p.  281) ;  Baynor  v.  Drew,  72  CaL  313,  as  authority  that 
to  constitute  on  estoppel  one  must  have  acted  in  ignorance  of  his 
true  position;  Wythe  v.  Smith,  4  Sawy.  25,  in  affirmanoe  of  the  princi- 
ples declared  as  to  estoppel  generally. 

Court  should  not  submit  to  jury  the  determination  of  the  legal  ^ 
feet  of  written  papers  in  evidence,  p.  285. 
Cited,  Johnson  v.  Shively,  0  Oreg.  884,  in  affirmanoe. 
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24  Cal.  289-806.    RICHARDSON  v.  WILLIAMSON. 

Mexican  Grant. — Statute  of  limitations  does  not  begin  to  run  against 
Mexican  grant  until  final  confirmation,  pp.  297,  208. 

Cited,  Davis  v.  Davis,  26  Cal.  46;  85  Am.  Dec.  171,  in  affirmance; 
Reed  v.  Spicer,  27  Cal.  65. 

Same^ — ^When  defendant  proves  five  years'  adverse  possession,  burden 
is  upon  plaintiff  to  show  that  lesd  time  has  elapsed  since  confirmation 
of  grant,  pp.  297,  298. 

Cited,  Vassault  v.  Seitz,  31  Cal.  230;  Arrington  v.  Liscom,  34  CaL 
390,  94  Am.  Dec  741;  Anderson  v.  Fisk,  36  Cal.  632;  and  Morris  v. 
De  Cells,  51  Cal.  63,  all  affirming  the  principle,  note  81  Am.  Dec.  727. 

£jectment — Statute  of  Limitations,  section  7,  does  not  apply  to  action 
of  ejectment,  but  only  to  personal  actions  founded  on  title  to  realty. 
Section  6  was  the  only  section  applicable  to  actions  for  recovery  of 
land,  pp.  299-303. 

Cited,  Carpentier  v.  Mitchell,  29  Cal.  335,  but  only  generally  in  con- 
struing the  statute  as  to  rents  and  profits  in  ejectment;  Hagely  v. 
Ha^gelj,  68  Cal.  35 1>  where  the  rule  as  to  section  7  is  applied  to  section 
319  of  the  Code  of  Civil  Procedxire;  so,  also,  in  Tully  v.  Tully,  71 
CaL  348,  and  in  Brusie  v.  Gates,  80  CaL  465.  Cited,  Bissell  v.  Henshaw, 
1  Sawy.  559,  and  Palmer  v.  Low,  2  Sawy.  253,  both  to  the  same  effect 
as  the  principal  eas«. 

24  OO.  308-317.    RUSH  ▼.  JACKSON. 

Legislative  Grant  to  build  wharf  construed  to  mean  that  length  of 
same  was  to  be  extended  at  right  angles,  or  nearly  so,  to  the  slough, 
and  not  along  its  bank,  p.  314. 

Cited  in  Workman  v.  6.  P.  R.  R.  Co.,  129  Cal.  545,  on  point  that 
grantee  of  franchise  is  bound  by  his  election  as  to  mode  of  construction 
thereunder;  Northern  etc.  Co.  Vi  Bigelow,  84  Wis.  170,  in  dissenting 
opinion,  as  authority  to  the  point  that  the  rule  in  measuring  a  shore 
line  is  to  draw  side  lines  at  each  end  of  the  base  line  and  at  right 
angles  with  it  to  low  water  mark. 

Legislative  Grant  to  build  wharf  must  be  accepted  by  commencing 
work  within  reasonable  time  and  prosecuting  with  ordinary  diligence, 
providing  the  time  for  accepting  franchise  is  not  fixed  in  grant,  p.  316. 

ated,  Welsh  v.  County  of  Plumas,  80  Cal.  341,  affirming  the  doctrine 
as  applied  to  building  a  road  within  the  time  mentioned  in  the  act 
granting  the  ri^t;  Areata  v.  Areata  etc.  Co.,  92  Cal.  647,  with  ap- 
provaL 

Same. — ^Where  the  extent  of  the  acceptance  is  not  the  full  limit  of 
territory  in  the  grant,  all  land  outside  the  boundaries  accepted  abso- 
httely  remains  the  property  of  the  state  as  if  not  granted,  p.  316. 
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Cited  Areata  v.  Areata  etc.  Co.,  92  Cal.  646,  to  the  point  tlut  in 
like  cases  no  aqtion  is  necessary  to  enforce  the  forfeiture,  but  the  title 
to  the  thing  forfeited  immediately  vests  in  the  state. 

24  Cal.  322-329;   86  Am.  Dec  65.    ASHLEY  v.  VISCHER. 

Receipt  is  only  prima  facie  evidence  of  payment  or  delivery,  and  may 
be  contradicted  or  rebutted.  If  a  contract  is  embodied  with  it,  as 
such  contract  it  cannot  be  contradicted,  p.  326. 

Cited,  Young  v.  Mutual  1$.  I.  Co.,  2  Sawy.  329,  as  recognizing  and 
discussing  said  distinction;  note  3  Am.  St.  Rep.  749,  as  to  explaining 
or  contradicting  receipt. 

Recipt  containing  promise  to  apply  proceeds  to  account  of  holder 
is  a  contract  in  writing  within  four  years'  limitation,  pp.  327,  32S. 

Cited,  Osment  v.  McElrath,  68  Cal.  473,  where  certain  letters  signed 
by  defendant  were  held  sufficient  acknowledgments  to  constitute  a 
contract  obligation  or  liability  founded  upon  an  instrument  in  writing; 
Conductors'  Benefit  Assn.  v.  Loomis,  142  HI.  669,  to  the  point  that 
entries  in  a  depositor's  bank-book  are  acknowledgments  of  liability  to 
pay;  Bridges  v.  Stephens,  132  Mo.  653,  as  to  what  agreements  are  re* 
garded  as  "written"  within  the  statute  of  limitations,  and  holding 
that  a  written  receipt  by  a  bank  cashier  for  payment  in  full  for  sub- 
scription to  shares  is  governed  by  the  statute  of  limitations  applicable 
to  writings  for  payment  of  money  or  property;  Atlantic  Trust  (3o.  ?. 
Irrigation  Co.  86  Fed.  Rep.  983,  to  the  ruling  stated.  Limited  in  Serif- 
ner  t.  Woodward,  139  Cal.  316,  to  express  promises  to  contained,  and 
OTermled  as  to, implied  promises. 

General  Citation.— -Johnson  v.  Johnson,  74  MlsSb  662. 

24  (M.  329-333.    KEYES  t.  FfiNSXERMAKSR. 
Promissory  Note  is  payable  on  demand  when  no  day  or  tloM  ol  pay* 

ment  is  specified,  p.  331. 
Cited,  Roberts  v.  Snow,  27  Neb.  429,  in  alBrmanoe. 

To  Charge  Indorser  of  demand  paper  presentment  must  be  made  with* 
in  a  reasonable  time,  such  time  being  dependent  on  facts  of  each  eaae^ 
p.  332. 

Cited,  Machado  t.  Fernandez,  74  Cal.  863,  364,  where  It  Is  said:  "A 
distinction  is  clearly  made  between  notes  payable  on  demand  without 
interest  and  those  payable  on  demand  with  interest,"  and  that  rule 
of  the  principal  case  is  changed  by  sections  3135,  8214,  3247  and  3248 
of  the  Civil  Code;  Beer  v.  Clifton,  98  Cal.  328,  35  Am.  SU  Rep.  174, 
where  the  rule  is  considered,  as  well,  also,  as  section  3135  of  the  CSyH 
Code,  but  the  question  of  reasonable  time  did  not,  however,  arise  In 
the  citing  oaae;  extended  note  80  Am.  Dec  251. 

Waiver. — ^Unequivocable  promise  of  indorser  to  pay  afler  naatuiity 
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rith  notice  of  ladies  is  binding  and  waives  presentment  and  notice, 
K  333. 

Cited,  Curtis  v.  Spra^e,  51  Cal.  241,  and  Stanley  v.  MoElrath,  80 
3ai.  457,  both  in  afiirmance. 

A  Gal.  334-338.    SACRAM£NTO  ETC.  R.  R.  CO.  ▼.  HARLAN. 

Writ  of  Error  is  allowable  only  where  an  appeal  is  not  provided  by 
tatute,  p.  337. 

Cited,  Ex  parte  Thistleton,  52  Cal.  224;  People  v.  Jordan,  65  Gal. 
60;  and  Widber  t.  Superior  Court,  94  CaL  431,  all  in  affirmance;  State 
\  Reed,  8  Idaho,  558,  dismissing  writ  of  error  to  order  of  district  court 
verruling  application  for  change  of  venue;  note  68  Am.  Dec  325. 

AppeaL — Order   or  judgment   in   condemnation   proceedings   is  final' 
iidgment  in  special   proceedings   and   appealable,    and   therefore  not 
eviewable  by  writ  of  error,  pp.  387,  338. 

Cited,  San  Francisco  etc.  R.  R.  Co.  v.  Mahoney,  29  CaL  115,  and  Philips 
.  Peaae,  30  Cal.  584,  both  in  affirmance;  Appeal  of  Houghton,  42  GaL 
8»  in  dissenting  opinion  to  the  point  that  the  court  has  sanctioned 
orisdiction  in  special  cases  from  an  early  day;  Jacksonville  etc  Ry. 
\o.  V.  Adams,  29  Fla.  284,  as  authority  in  a  discussion  as  to  the  con- 
titutional  right  to  prosecute  a  writ  of  error  in  a  like  proceeding;  es« 
ended  note  60  Am.  Dec  434. 

General  Citation.^In  re  Jessup,  81  Gal.  482,  as  authority  supporting 
he  rights  of  the  legislature  to  control  and  provide  for  the  procedure  of 
onrts,  even  in  respect  to  tiieir  inherent  powers. 

4  Oa.  338.    LUBSCK  v.  BULLOCK. 

AppeaL — Judgment  will  not  be  disturbed  where  there  is  a  oonfliot  of 
vidence,  p.  338. 

Cited,  Quint  v.  Ophir  M.  Co.,  4  Nev.  307,  where  the  court  says:  "The 
LW  is  now  thoroughly  settled  that  a  verdict  will  not  be  set  aside  by 
n  appellate  court  upon  this  ground  where  the  lower  court  has  refused 
[>  do  so,  unless  there  be  such  a  preponderance  of  evidence  against  it 
s  to  create  a  conviction  that  it  was  the  result  of  mistake  or  mfs- 
onduct  on  the  part  of  the  jury";  State  v.  Yellow  Jacket  etc  Co.,  5 
fev.  421,  to  the  same  effect;  Lehigh  etc  Go.  v.  Moyle,  4  Utah,  330,  in 
nbstantial  affirmance. 

I  Cal.  339-349.    RICHARDSON  ▼.  McNULTT. 

Mining  Claim. — ^Abandonment  as  a  defense  may  be  rebutted  by  judg- 
lent  in  action  for  possession  against  tiiird  parties,  p.  343. 

CSted,  Bell  v.  Bed  Rock  etc.  Co.,  36  Cal.  218,  where  it  is  said:  "The 
taving  being  established,  it  is  competent  for  the  opposite  party  to 
tiow  any  acts  explanatory  of  the  leaving  which  tend  to  show  that,  it 


24  CaL  339-349  Notes  on  California  ReporU.  1240 

was  not  accompanied  with  an  intent  not  to  return";  extended  note  40 
Am.  Dec.  465. 

Mineral  Lands. — ^Abandonment  to  a  particular  person  or  for  a  eon- 
sideration  cannot  exist,  pp.  344,  345. 

Cited,  McLean  v.  Benton,  43  Cal.  476,  and  Middle  Creek  D.  Go.  t. 
Henry,  15  Mont.  577,  both  in  affirmance. 

Abandonment  of  mining  claims  is  a  question  of  intention.  Possession 
must  be  left  without  intention  to  repossess,  creating  thereby  a  vacancy 
in  possession,  the  land  being  free  to  the  next  comer,  p.  345. 

Cited  in  Wood  v.  Etiwanda  Water  Co.  147  Cal.  234  applying  rule  to 
abandonment  of  water  right  secured  by  appropriation;  Davis  t.  Perley, 
80  Cal.  636,  holding  that  abandonment  is  a  question  of  intention  to  be 
'gathered  from  the  acts  of  the  party  alleged  to  have  abandoned;  Moon 
V.  Rollins,  36  Cal.  337,  95  Am.  Dec.  183,  in  affirmance,  quoting  from  the 
principal  case;  Morenhaut  v.  Wilson,*  52  Cal.  267,  with  approval  as  to 
intent  to  abandon  being  necessary;  Utt  v.  Frey,  106  Cal.  397,  substan- 
tially following  the  principal  case ;  Oviatt  v.  Big  Pour  Min.  Co.,  39  Or. 
123,  where  owner  of  mining  right  and  ditch  became  financially  involved, 
sold  movables,  allowed  property  to  be  sold  for  taxes,  and  made  no  at- 
tempt to  use  or  claim  it  for  eighteen  years,  intention  to  abandon  con- 
clusively established;  Derry  v.  Ross,  5  Colo.  301,  holding  that  by 
abandonment  property  reverts  to  original  status,  becomes  publici  jnxis 
and  is  open  to  location  by  first  comer;  Beaver  Brook  v.  St.  Vrain  Co.,  6 
Colo.  App.  136,  to  the  point  that  abandonment  is  a  question  of  inten- 
tion dependent  on  the  facts  of  each  ease  and  that  it  must  be  clearly 
and  imequivocally  proven;  Putnam  v.  Curtis,  7  Colo.  App.  442,  holding 
that  an  intention  to  abandon  must  exist,  although  this  may  be  in- 
ferred from  a  single  act;  also  that  mere  absence  of  nonuser  does  not 
constitute  abandonment,  although  it  would  be  otherwise  if  sufficiently 
long  continued,  so  as  to  be  inconsistent  with  any  other  hypothesis; 
JJitchell  V.  Carder,  21  W.  Va.  285,  to  the  same  effect  as  the  principal 
ease;  Lakin  v.  Sierra  etc.  M.  Co.,  25  Fed.  Rep.  343,  11  Sawy.  240,  to  the 
point  that  abandonment  is  a  voluntary  act;  Northern  Pac.  R.  Co.  v. 
Amaoker,  53  Fed.  Rep.  53,  in  substantial  affirmance;  Harkrader  v. 
Carroll,  76  Fed.  Rep.  475,  to  the  same  effect;  Valcalda  v.  Silver  Peak 
Mines,  86  Fed.  Rep.  96;  extended  note  40  Am.  Dec.  466. 

Mining  Claims. — In  action  for  possession  mle  that  plaintiff  mi3st  n- 
eover  on  strength  of  his  own  title  does  not  apply,  pp.  347,  348. 

Cited,  Bradley  v.  Lee,  38  Cal.  870,  in  dissenting  opinion  to  the  ssas 
point;  Strepey  v.  Stark,  7  Colo.  622,  in  affirmance. 

Ejectment  for  Mining  Claima. — ^Mere  prior  oocupanej  or  possenioa 
is  only  involved,  p.  348. 
Cited,  extended  note  63  Am.  Dec.  105,  to  the  same  point. 


1241 


Notes  OB  California  Reports. 


24  OaL  349-358 


SAme. — Trespasser  cannot  show  outstanding  title  to  the  mine  in  a 
;hird  person  as  against  a  prior  possessor,  pp.  347,  348. 

Cited,  Harris  v.  McGregor,  29  Cal.  129,  in  affirmance;  Bradley  v.  Lee, 
t8  Cal.  370,  to  the  same  point  in  dissenting  opinion;  Niagara  M.  Go.  v. 
bunker  Hill  M.  Co.,  69  Cal.  613,  with  approval;  House  v.  Reavis,  89 
rex.  631,  as  authority  sustaining  this  point,  although  the  question  was 
Lot  decided  in  that  case;  notes  60  Am.  Dec  616;  70  Am.  Dec.  620: 

Joining  Claim. — Ejectment  may  be  brought  by  one  holding  possession 
nerely,  p.  348. 

Cited  in  Miller  v.  Chrisman,  140  Gal.  450,  discussing  rights  of  locators 
m  oil  lands  before  discovery. 

A  Cal.  349-350.  EDMONSON  ▼.  ALAMEDA  COUNTY. 

If  Briefs  or  Points  are  not  filed  in  supreme  court  on  time,  court  will 
lot  examine  the  record,  but  judgment  will  be  affirmed,  p.  349. 

Cited,  Hutton  v.  Reed,  26  Oal.  488;  Hickinbotham  ▼.  Monroe,  28  OaL 
L89;  Faris  v.  Lampson,  73  Gal.  191;  Killhonic  v.  Nuss,  24  Mont.  293; 
^ke  V.  Lake,  17  Nev.  241;  and  Tucker  v.  Constable,  16  Oreg.  239,  all 
n  affirmance. 


S4  Cal.  350-354.     EX  PARTE  BURRILL. 

AwKXd  of  Costs  only  relates  to  supreme  court;  costs  of  oourt  below 
m  reversal  abide  event,  p.  363. 

Cited,  Stoddard  t.  Treadwell,  29  Cal.  282,  as  authority,  but  the  case 
lolds  that  the  prevailing  party  on  a  second  trial  is  entitled  to  costs  of 
irst  trial  as  a  matter  of  right;  also,  that  costs  are  discretionary  only 
vhen  so  specified  in  the  statute ;  Bank  of  Woodland  y.  Hiatt,  69  Cal.  683| 
n  affirmance,  citing,  also,  Code  Civ.  Proc.,  sees.  274,  1033,  1034;  Reay 
r,  Butler,  99  Cal.  479,  to  the  point  that  if  a  new  trial  of  certain  issues 
lad  been  ordered,  the  costs  of  the  first  trial  would  be  taxable  against 
;he  party  against  whom  judgment  was  rendered  in  the  new  trial. 

H  Cal.  354-368.    BEAR  RIVER  &  A.  W.  &  M.  CO.  v.  BOLES. 

New  Trial.— Notice  must  be  given  within  time  limited  or  right  it 
iraived,  p.  356. 

Cited,  Ellsassar  v.  Hunter,  26  Cal.  284,  and  Campbell  v.  Jones,  41  CaL 
U8,  b6th  in  affirmance. 

New  Trial. — ^Notice  intended  is  a  written  notice,  although  a  notice  in 
>pen  court  in  presence  of  other  party  might  be  sufficient  if  affirmative* 
J  shown  by  the  record,  p.  356. 

Cited.  Calderwood  ▼.  Brooks,  28  Cal.  154,  to  the  point  that  the  record 
nust  contain  the  evidence  of  service  of  the  notice  or  it  must  clearly  ap- 
>ear  that  service  was  waived;  Killip  v.  Empire  M.  Co.,  2  Nev.  40,  46,  la 
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Affirmance  as  to  the  point  that  verbal  notice  is  insufficient  and  ain  u 
authority  to  the  point  of  sufficiency  of  notice  given  in  open  comt  and 
dispensing  with  written  notice. 

Same.— Order  extending  time  to  give  notice,  after  time  for  notice  hss 
expired  is  void,  p.  867. 

(^ted,  Cooney  v.  Furlong,  66  Cal.  522,  and  Sullivan  v.  City  of  Helens, 
10  Mont.  140,  both  to  this  same  effect. 

Same. — Such  order  should  express  in  apt  and  precise  language  the  ob- 
ject intended,  p.  368. 
Cited,  Jenkins  v.  Frink,  27  Cal.  339,  in  affirmance. 

If  Notice  is  Defective  in  not  complying  with  statute,  it  will  not  bs 
considered  except  the  record  discloses  a  waiver,  p.  356» 
Cited,  Gregg  v.  Garrett,  13  Mont.  12,  in  affirmance. 

24  Cal.  359-364.    BEAR  RIVER  ft  A.  W.  ft  M.  CO.  v.  BOLES. 

Judgment  Will  not  be  Reversed  for  error  not  apparent  of  reeorfl,  p. 
364. 

Cited,  Rosina  v.  Trowbridge,  20  Nev.  120,  as  authority  to  the  pdit 
that  judgment  will  not  be  reversed  for  nonprejudicial  error. 

24  Cal.  364-366.    FLATEAU  v.  LtTBECS. 

Hew  Trial. — ^Record  must  show  that  notice  was  given  or  waived^  p* 
865. 

Cited,  Calderwood  v.  BitMlcs^  28  OaL  l(A,  to  the  same  point. 

New  Trial. — Statement  is  dependent  on  valid  and  effectual  notice,  sad 
If  there  is  no  such  notice  the  statement  does  not  give  jurisdiction  to 
grant  new  trial,  p.  866. 

Cited,  EUsassar  v.  Hunter,  26  CaL  284,  to  the  same  effect;  Quivey  v. 
Gambert,  32  Cal.  312,  in  affirmance.  So,  also,  in  Street  v.  Lemon  etc  Oo^ 
0  Nev.  263. 

Appeal  Will  Not  he  Dismissed  for  insufficiency  of  notice,  where  notieo 
shows  that  the  judgment  or  order  are  the  same  intended  to  be  appealed 
from,  even  though  there  are  mistakes  as  to  date  of  order,  p.  366. 

Cited,  Sharon  v.  Sharon,  68  CaL  338,  as  so  deciding,  hut  distinguish- 
ing the  principal  case  in  that  no  point  was  made,  as  in  the  citing  esse, 
that  the  notice  was  insufficient  because  it  recited  two  appeals;  Gregg  v. 
Garrett,  13  Mont.  12,  to  the  point  that  if  notice  of  intention  is'insnf- 
ficient  under  the  statute  the  appeal  will  be  dismissed  unless  defeat  ii 
waived. 

24  Cal.  367-373;  86  Am.  Dec.  69.    WDCON  v.  BEAR  RIVER  ft  A.  W.  H 
H.  CO. 
Grounds  of  Appeal  must  be  set  forth  in  statement  or  they  will  not  Ii 
e6nsfdered,  p.  372. 
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Cited,  Moore  ▼.  Murdock,  26  CaL  084,  in  affirm auee ;  Burnett  t.  Pachcoo, 
27  Cal.  410,  to  the  same  effect;  notes  89  Au\\  Dec.  549;  90  Am,  Dec,  554. 

Doctrine  of  Priority  in  favor  of  one  appropriating  land,  bordering  od 
stream,  for  garden  or  orchard  purposes  is  not  subservient  to  right  of 
miner  or  ditchowner  subsequently  appropriating  water,  p.  373, 

Cited,  Woodruff  v.  iJorth  Bloomfield  etc.  Co.,  18  Fed.  Hep.  8U7,  0  Snwy. 
^42,  quoting  from  the  principal  case  (p.  373)  as  to  last  four  Inst  rue  tioni 
%a  authority  in  a  case  for  an  injunction  to  restrain  an  liydrauUc  mining 
:ompany  from  injuring  navigation  and  lands  by  mining  debris  i  extended 
notes  43  Am.  Dec.  279,  as  to  "doctrine  peculiar  to  Pacific  states  and  ter- 
ritories"; Id.  282,  as  to  "rights  of  prior  nppropriator  in  general";  03 
^m.  Dec.  97,  as  to  rights  of  settlers;  notes  90  Am.  Dec.  641;  91  Am.  Deo. 
I9lk 

24  CaL  373-379.    OW£N  v.  MORTON. 

Ouster. — Tenant  in  common  in  exchisive  possession  is  presumed  to 
iiold  for  himself  and  cotenant,  p.  376. 

Cited,  Tully  v.  TuUy,  71  Cal.  346,  in  affirmance;  Aberoathie  v.  Coil 
^iz^ginia  M.  Co.,  16  Nev.  269,  to  the  same  point. 

Saae. — ^To  rebut  sueh  presumption  there  must  be  proof  of  acts  and 
leclaration/i  indicating  intention  to  ejoolude  cotenant,  pp.  376,  377. 

Cited,  Squires  v.  Clark,  17  Kan.  87,  quoting  from  the  principal  ease  aa 
&pproving  2  Preston  on  Abstracts,  291,  on  this  point*  Al>ernatliie  ▼, 
[}onsolidated  Virginia  M.  Co.,  16  Nev.  269,  to  the  same  etTect. 

S«Bit.'-«-bitent&Mi  of  eotenant  to  hold  excluatvely  for  himself  is  equiTa- 
[ent  to  actual  ouster,  p.  377. 

Cited,  Salmon  v.  Wilson*  41  CaL  610,  and  Cook  v.  Webb,  21  Minn.  430, 
tx>th  in  affirmative;  note  13  Am.  Dec  141. 

Same. — That  cotenant  is  In  possession  merely,  not  claiming  by  deei 
VT  lease  does  not  prove  ouster,  p.  877. 

Cited,  Trenouth  v.  Gilbert,  63  CaL  400,  to  the  same  point,  quoting 
From  the  principal  case. 

Findings. — ^Evidence  not  returned  will  be  presumed  sufficient  to  suj 
port  the  judgment,  since  every  intendment  is  in  favor  of  the  verdict  or 
leeision  of  court  below,  p.  378. 

Overruled,  Hidden  v.  Jordan,  28  Oal.  311*313,  to  the  extent  that  the 
»ting  ease  holds  that  it  is  presumed  that  the  statement  contains  all  the 
Bvidence  and  no  more  than  is  necessary  to  explain  the  claimed  defect  of 
svidenee  to  support  the  finding>  although  the  record  does  not  show  af- 
irmatively  that  such  was  the  case;  Lyons  v.  Leimback,  20  Cid.  141, 
4>  the  point  that^  it  is  a  presumption  that  f :iets  not  found  were  proved. 

Ejectment. — ^Possession  in  defendant  at  time  of  commencement  of  ae< 
ion  must  be  shown,  p.  879. 

Cited,  Ozark  Land  Co.  v.  Leonard,  20  Fed.  Rep,  681,  in  affimulnce^ 
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84  Gill.  379-385.    EASTMAN  ▼.  TURUAN. 

Mortgage — Parties  to  ActioiL — Assignee  of  note  and  mortgage  may 
Join  maker  and  indorser  as  defendants,  p.  362. 

Cited,  Mehan  v.  First  Nat.  Bank,  44  Neb.  222,  to  the  same  point 

Mortgage. — Only  one  action  lies  ■  for  the  recovery  of  the  debt  and  the 
enforcement  of  the  right  secured  by  mortgage,  p.  382. 

Cited,  Cederholm  v.  Loofborrow,  2  Idaho,  178,  to  the  point  that  th« 
eode  provides  for  the  protection  of  all  rights  in  one  suit,  and  if  the  plain- 
tiff chooses  to  enforce  his  rights  by  foreclosure  such  action  becomes  ex- 
elusive;  Bacon  v.  Raybould,  4  Utah,  360,  holding  that  a  party  having 
one  suit  either  pending  or  in  judgment  for  a  debt  secured  by  mortgage 
cannot  have  another  action  for  recovery  of  the  same  debt.  His  whole 
claim  must  be  embraced  in  one  suit. 

24  CaL  385-392.    LODGE  v.  TURMAN. 

Absolute  Deed  may  be  shown  to  be  a  mortgage,  pp.  390,  S91. 

Cited,  Sears  v.  Dixon,  33  Cal.  332,  holding  that  a  conditional  sale  may 
be  proven  a  mortgage;  Jackson  v.  Lodge,  36  Cal.  62,  in  dissenting  opfin- 
ion  distinguishing  the  principal  ease,  but  the  doctrine  thereof  was  never- 
theless affirmed;  Vangilder  v.  Hoffman,  22  W.  Va.  19,  in  afl&rmanee,  botii 
as  to  absolute  deeds  or  conditional  sales. 

24  Cal.  398-408.    LBBT  ▼.  WILSON. 

Objections  to  Evidence  should  be  speciile.  The  general  objection  to 
admissibility  will  be  disregarded,  p.  402. 

Cited,  People  v.  Nichols,  62  Cal.  521,  as  applied  to  the  duty  in  a  crimi- 
nal case  of  defendant  to  specifically  object  to  action  of  the  court  taknig 
away  his  right  to  have  the  jury  polled;  Bush  ▼.  French,  1  Aris.  Ter. 
126;  Kansas  Pac.  R.  R.  Co.  v.  Cutter,  19  Kan.  88;  Keys  v.  Graanis,  3 
Nov.  557,  in  dissenting  opinion;  State  v.  Jones,  7  Nev.  415,  a  crininal 
ease;  and  in  Knapp  ▼.  Schneider,  24  Wis.  72,  all  affirming  the  rule. 

24  Cal.  403-411;  86  Am.  Dec.  73.    CUNNINGHAM  v.  HAWKIN& 

Statute  of  Limitations-— Mortgage  Lien.— Right  to  enforce  such  ta 
la  barred  four  years  from  time  right  of  action  on  debt  aeerues,  p.  408> 

Cited,  notes  94  Am.  Dec.  647;  and  20  Am.  St.  Rep.  624,  to  the  same 
point. 

Same. — Possession  of  mortgagee  does  not  extend  mortgage  Hen,  p* 
408. 

Cited,  Robinson  v.  Russell,  24  Cal.  473,  in  affirmanee;  BOt«,  03  Am.  Dm 
117. 

Mortgage  is  mere  security  for  debt  due,  p.  400. 

Cited,  note,  76  Am.  Dec.  488,  to  same  point 
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StAtute  of  Limitations.— Fact  that  a  debt  is  secured  bj  mortgage 
does  not  affect  debtor's  right  to  avail  himself  of  the  statute,  p.  409. 

Gfted,  note,  82  Am.  Dec  767,  as  citing  McCarthy  v.  White,  21  Gal.  495, 
82  Am.  Dec  754,  on  this  point;  note  3  Am.  St.  Rep.  515,  as  to  whether 
suit  to  foreclose  mortgage  may  be  maintained  where  action  on  note  is 
barred. 

Statute  of  Limitations. — Mortgagor's  right  of  action  to  redeem  is 
barred  after  four  years  from  time  right  of  action  on  debt  accrues,  pp. 
409,  410. 

Cited,  Millard  v.  Hathaway,  27  Cal.  146,  and  explained  as  not  preclud- 
ing  the  voluntary  acceptance  of  the  debt;  Arrington  v.  Liscom,  34  GaL 
369,  372;  94  Am.  Dec.  724,  726,  with  approval. 

Statute  of  Limitations. — Right  to  redeem  and  right  to  foreelose  are 
reciprocal  and  commensurable,  and  if  one  is  barred  so  is  the  other, 
p.  410. 

Cited,  Arrington  v.  Liscom,  34  Gal.  372;  94  Am.  Dec  726,  in  affirm- 
ance; Wright  V.  Ross,  36  Gal.  434,  with  approval,  but  held  not  applicable 
to  a  cade  of  continuing  trust  created  by  agreement  or  resulting  there- 
from; Taylor  v.  McClain,  60  Gal.  652,  following  the  rule.  So,  also,  in 
Henderson  v.  Grammar,  66  Gal.  336.  Cited,  Raynor  v.  Drew,  72  Gal. 
311,  as  undoubtedly  the  rule  before  the  code,  but  "doubted  whether  the 
reason  of  the  old  equity  rule  applies  under  a  system  where  no  title 
passes  to  the  mortgagee."  So,  also,  in  Hall  v.  Amott,  80  Gal.  355, 
qnoting  from  the  last  citing  case  to  the  same  point;  Allen  v.  Allen, 
96  Cal.  197,  applying  the  rule  of  the  principal  case  since  it  was  the  law 
in  force  at  the  date  of  the  deed  there  under  consideration ;  Green  v.  Tur- 
Ber,  38  Iowa,  116,  in  affirmance,  but  the  doctrine  held  to  have  no  appli- 
eation  to  that  ease,  which  was  one  of  claimed  adverse  possession  as  be- 
tween the  mortgagor  and  mortgagee;  Adams  v.  Holden,  111  Iowa,  60, 
conetruing  local  statutes;  note  to  Walker  v.  Warner,  70  Am.  St.  Rep. 
08,  on  general  subject.  Followed  King  v.  Meighen,  20  Minn.  267;  and 
Parsons  V.  Noggle,  28  Minn.  331.    Cited,  note  78  Am.  Dec.  656. 

24  Gbl.  411-419;  85  Am.  Dec.  78.    DONAHUE  v.  Mcin^TT. 

Sheriff's  Deed. — ^Parol  evidence  of  officer  making  sale  and  executing 
deed  is  inadmissible  to  contradict  or  alter  deed,  p.  417. 

Cited,  Frink  v.  Roe,  70  Cal.  316,  to  the  point  that  parol  evidence  is 
inadmissible  to  contradict,  enlarge,  alter,  or  modify  a  written  instru- 
ment; notes  2  Am.  Dec.  610;  90  Am.  Dec.  546;  91  Am.  Dec.  461. 

Sheriff's  Deed  should  recite  judgment  execution,  levy,  and  sale,  p. 
418. 

Cited,  Wiseman  v.  McNulty,  25  Gal.  236,  holding  that  such  a  deed  not 
reciting  the  judgment  is  void. 

Sstoppel — ^eriiPs  I>eed.--Officer  and  those  claiming  under  deed  are 
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estopped  from  denying  truth  of  recitals,  bat  not  ttmBgers,  espceMUy 
those  claiming  adversely,  p.  418. 

Cited,  Wiseman  v.  McNulty,  25  CaL  237,  ^ere  a  eonstable's  sale  mi 
held  Yoid  as  against  certain  defendants  not  served  vith  process  and  who 
did  not  appear;  Eihn  ▼.  Peck,  30  Cal.  288,  holding  that  such  recital  it 
prima  facie  evidence  against  strangers  and  that  the  principal  cue  ii 
not  inconsistent  therewith;  Blood  v.  Light,  38  Cal.  668,  99  Am.  Dec.  447, 
holding  that  recital  of  a  levy  is  conclusive  against  a  party;  logenoll  t. 
Truebody,  40  Cal.  611,  with  approval,  but  holding  that  parties  to  s  deed 
are  not  estopped  to  deny  recitals  of  collateral  facts  not  essential  to  the 
validity  of  the  deed;  Los  Angeles  Coimty  Bank  v.  Raynor,  61  CsL  147, 
to  the  point  that  the  legal  presumption  exists  that  all  the  officer's  actB 
preceding  the  sale  were  duly  performed;  Zabriskie  vi  Mead,  2  Nev.  288^ 
90  Am.  Dee.  545,  in  affirmance. 

24  Cal.  419-424.    PBTBRIE  v.  BU6BBY. 

Hew  TriaL — ^If  testimony  is  conflicting  order  of  court  below  hi  refusing 
new  trial  will  not  be  disturbed,  p.  420. 

Cited,  Hall  v.  Bark  ''Emily  Banning,"  33  Cal.  625,  so  holding;  also  de- 
ciding that  error  in  granting  or  refusing  new  triad  must  afflrmatiTely 
show  abuse  of  discretion. 

24  CaL  424-427.    WILLIAMS  v.  BENTON. 

Reference  to  take  an  account  and  report  upon  issue  of  fact  involved 
may  be  ordered  by  court  in  an  equity  case,  but  other  issues  not  in- 
▼olved  in  account  cannot  be  referred  without  consent  of  parties^  nor  ess 
referee  be  ordered  to  report  a  judgment,  pp.  425,  426. 

ated,  Hastings  v.  Cunningham,  35  OaL  552,  holding  that  an  sppMit* 
ment  of  referees  in  partition  can  only  be  made  upon  oonseDi  oi  parlifl^ 
KfOBpt  in  caaes  und«r  section  183  of  the  Prsetice  Act;  Hnston  v.  Wsdi* 
worth,  5  Colo.  215,  as  so  deciding,  but  holding  that  there  ahoold  he  a 
liberal  construction  of  the  code  remedy  providing  a  reference  without 
consent  in  certain  cases;  Sieber  v.  Frink,  7  Colo.  150,  but  declared  not  an 
analogous  case  and  holding  that  in  pnrely  equitable  eases  the  court  nay 
of  its  own  motion  direct  the  taking  and  reporting  evidence;  eztend«d 
note,  79  Am.  Dec.  207,  208,  as  to  reference  in  equity  cases  and  oompol* 
sory  reference  of  action  at  law. 

24  CaL  427-435.    CURRAN  ▼.  SHATTtJCK. 

Eminent  Domain. — ^If  private  property  be  taken  for  public  uie  jolt 
compensation  must  be  made  or  tendered  before  right  vests  in  the  pubUcj^ 
p.  431. 

Cited,  Brady  v.  Bronson,  45  Cal.  643,  in  afBLrmance. 

,  Board  of  Supervisors  for  condemnation  of  land  possess  but  limM 
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jurisdiction  and  must  strictly  pursue  statute  to  validate  proceedings, 
pp.  431,  432. 

Cited,  Godchaux  y.  Carpenter,  19  Ner.  418,  applying  the  rule  to  a 
board  of  county  commissioners,  also  holding  that  the  record  must  show 
a^irmatively  all  jurisdictional  facts. 

Eminent  Domain. — Statute  is  unconstitutional  which  fails  to  provide 
for  compensation  in  any  manner,  or  at  any  time  or  place,  or  by  any  per- 
son, p.  432. 

Cited,  Sherman  y.  Buick,  32  CaL  256,  91  Am.  Dec.  585,  noting  that  the 
act  of  1861,  so  far  as  this  defect  is  concerned,  is  obviated  by  act  of 
1864. 

Same. — Statutes  for  taking  private  property  for  public  use  must  be 
strictly  pursued,  p.  432. 

Cited,  Stanford  v.  Worm,  27  Cal.  174;  Creigfaton  v.  Manson,  27  OaL 
628;  Smith  v.  Davis,  30  Cal.  537;  Trumpler  v.  Bemerly,  39  Cal.  491; 
Chase  v.  Putnam,  117  Cal.  368,  all  afl&rming  the  doctrine;  notes,  40  Am. 
Dec  266;  73  Am.  Dec.  584. 

Condemning  Land. — ^Notice  of  proceedings  must  be  given  owner  of 
land  or  they  will  be  void,  p.  438. 

Cited,  Sihra  y.  Garcia,  65  CaL  592^  to  the  same  point;  New  Orleans 
etc.  R.  R.  Co.  V.  Frederic,  46  Miss.  10,  in  affirmance;  so,  also,  in  Hull  y. 
Chicago  etc.  R.  R.  Co.,  21  Neb.  385. 

General  Citation.— Aldredge  v.  School  Dist.  Payne  Co.,  10  Okla.  698. 

24  CaL  435-446.    VANCE  v.  FORE. 

Description. — Deed  may  refer  to  another  for  description,  and  a  map 
or  survey  referred  to  is  part  of  deed  and  may  control  its  calls,  pp.  443- 
446. 

Cited  in  ^ller  v.  Grunsky,  141  CaL  450,  quoting  Serrano  v.  Rawson, 
47  CaL  55;  Caldwell  v.  Center,  30  CaL  643,  89  Am.  Dec  133,  to  the  point 
that  a  map  referred  to  is  part  of  the  deed;  Hastings  v.  Stark,  36  Cal. 
125,  as  to  conflicting  evidence  concerning  uncertain  calls  of  the  same 
deed  before  the  court  in  the  principal  case,  and  quoting  from  said  case 
(p.  444) ;  Mayo  v.  Mazeaux,  38  CaL  448,  as  to  a  map  referred  to  being 
part  of  the  deed  and  controlling  its  calls;  Serrano  v.  Ransom,  47  OaL 
55,  to  the  point  that  a  plat  or  survey  is  part  of  the  patent  and  often 
entitled  to  more  weight  than  courses  or  distances;  Black  v.  Sprague, 
54  CaL  271,  to  the  same  point  as  the  last  citing  case;  People  v.  Blake, 
60  Cal.  508,  in  dissenting  opinion  as  to  the  effect  of  a  map  and  its  con- 
trolling calls;  Crosby  v.  Dowd,  61  Cal.  605,  in  dissenting  opinion,  but  the 
case  held  that  a  decree  of  foreclosure  embodying  the  description  of  the 
land  contained  in  the  mortgage,  which  referred  to  other  instruments  and 
records,  was  insufficient  ;*'Chapman  v.  Pollock,  70  Cal.  495,  in  affirmance 
as  to  maps  or  plans  controlling  calls  and  being  a  part  of  the  deed  by 


U  GaL  447-467  Notes  on  California  Reports.  1248 

reference;  Cadwallader  v.  Nasli,  73  OaL  46,  to  the  point  that  a  map  or 
other  writing  referred  to  in  a  deed  becomes  incorporated  therein;  An- 
drew v.  WatkJns,  26  Fla.  407;  Sanders  ▼.  Bansom,  37  Fla.  482;  and  Min- 
ing Co.  y.  Mining  Co.,  5  Utah,  636,  all  affirming  the  rule  as  to  incorpora- 
tion of  deeds  or  maps  or  other  instruments  by  reference;  Beaty  ▼. 
Robertson,  130  Ind.  692;  and  Coles  v.  Yorks,  36  Minn.  391,  following  the 
doctrine  that  in  case  of  variance  the  map  or  plan  controls;  extended  note, 
30  Am.  Dec.  741,  fully  considering  the  questions  involved. 

Deeds. — ^If  descriptions  conflict,  that  which  is  least  likely  to  be  af- 
fected with  mistakes  is  adopted,  p.  445. 
Cited,  Piercy  v.  Crandall,  34  Cal.  341,  to  the  same  point. 

Same. — Monumental  lines  or  points  control  courses  and  distances,  p. 
446. 

Cited,  Piercy  v.  Crandall,  34  Cal.  341,  to  the  same  point;  Wise  ▼.  Bur- 
ton, 73  Cal.  171,  to  the  same  effect;  extended  note,  30  Am.  Dee.  741. 

Deed. — ^Where  conflicting  decisions  are  of  equal  authority  that  most 
favorable  to  grantee  controls,  p.  446. 

Followed,  Piper  v.  True,  36  CaL  617,  Colter  v.  Mann,  18  Minn.  106; 
and  in  Cox  v.  McGovem,  116  N.  C.  134,  but  this  last  case  adds  the  quali- 
fication that  the  rule  obtains  if  the  first  description  in  the  deed  does  not 
determine  the  variance ;  extended  note,  30  Am.  Dec  735,  covering  tlus 
and  various  analogous  points. 

General  Citation.— Vanve  v.  Pefia,  41  CaL  687,  693,  but  only  in  con- 
nection with  the  performance  of  certain  covenants  by  the  plaintiff  in  the 
principal  case,  claimed  to  depend  upon  the  determination  of  said  esse. 

24  Cal.  447-449.    ALLBNDER  v.  FRITTS. 

Appeal  does  not  lie  from  order  refusing  to  dissolve  attachment^  p- 
448. 

Cited,  Myers  v.  Mott,  29  Oal.  362,  89  Am.  Dec.  50,  with  approval;  Her- 
man V.  Paris,  81  Cal.  625,  holding  that  an  error  in  attachment  proceed- 
ings does  not  affect  the  validity  of  a  judgment  or  of  an  order  denying 
a  new  trial;  Wehle  v.  Kerbs,  6  Colo.  168,  holding  that  the  rule  is  not  ap- 
plicable upon  writs  of  error;  contra,  Sheppard  v.  Yocum,  11  Oreg.  235, 
noting  the  change  under  Code  Civ.  Proc.,  sec.  939,  subd.  3  (see  also  id., 
sec.  963) ;  cited  Windt  v.  Banniza,  2  Wash.  154,  affirming  the  rule  under 
the  laws  of  that  state  (1889-90,  pp.  333,  336)  for  the  removal  of  causes  to 
the  supreme  court. 

24  CaL  449457.    DORSET  v.  BARR7. 

Election  Contest  is  special  and  statutory,  pp.  452-453. 

Followed,  Casgrave  v.  Howland,  24  Cal.  458.  ated,  San  Pranciwo  etc 
R.  R.  Co.  V.  Mahoney,  29  Cal.  115,  but  distinguished  from  that  c»»e 
which  related  to  proceedings  to  condemn  land;  People  v.  Rosborougb»  29 
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Cal.  41 6y  and  explained  but  holding  that  proceedings  in  insolvency  art 
not  special  cases;  McDonald  ▼.  Eatz,  31  Oal.  169,  holding  that  proceed- 
ings in  insolvency  are  special  and  no  intendments  can  be  made  in 
favor  of  the  jurisdiction;  Keller  v.  Chapman,  34  Oal.  640,  in  affirmance; 
Appeal  of  Houghton,  42  Cal.  68,  in  dissenting  opinion  in  connection  with 
the  construction  of  "special  cases."  So,  also,  in  the  same  connection  in 
Bixler's  Appeal,  59  Cal.  555,  and  in  Lord  v.  Dunster,  79  Cal.  483,  whert 
the  same  question  is  fully  examined,  the  decisions  upon  the  point  being 
declared  "incongruous  mixtures  of  opinion";  Packard  v.  Craig,  114  Cal. 
96,  97,  where  the  same  question  is  again  considered  at  length;  Schwan 
V.  County  Court,  14  Colo.  47,  to  the  point  that  election  contest  proceed- 
ings are  special  and  summary,  and  strict  observance  of  the  statute  is  re- 
quired;  Gillespie  v.  Dion,  18  Mont.  192,  to  the  same  point;  so,  also,  in 
Garrard  v.  Gallagher,' 11  Nev.  386. 

Same. — County  court  cannot  grant  a  new  trial,  but  appeal  lies  from 
the  judgment  in  such  cases  and  upon  reversal  new  trial  may  be  ordered, 
pp.  453-457. 

Cited,  Casgrave  v.  Howland,  24  CaL  468,  in  affirmance;  San  Francisco 
etc  R.  R.  Co.  V.  Mahoney,  29  Cal.  115,  holding  that  an  appeal  lies  in  pro- 
ceedings to  condemn  lands;  People  v.  Rosborough,  29  Cal.  416,  holding 
that  county  courts  may  grant  new  trials  in  insolvency  cases,  and  that 
an  appeal  lies  from  the  judgment;  Bixler's  Appeal,  59  Cal.  555,  contra,  to 
the  extent  of  holding  that  the  supreme  court  has  no  appellate  jurisdic- 
tion of  special  cases  and  proceedings;  Lord  v.  Dunster,  79  Cal.  483,  af- 
firming the  rule  as  to  appellate  jurisdiction;  Belser  v.  Hoffschneider, 
104  Cal.  461,  holding  that  the  action  of  the  city  council  in  the  matter 
of  an  appeal  is  judicial  and  the  final  judgment  of  the  council  cannot  be 
vacated;  Packard  v.  Craig,  114  Cal.  96,  97,  affirming  the  doctrine  of  the 
principal  case  under  sections  1111-1127  of  the  Code  of  Civil  Procedure; 
Townley  v.  Adams,  118  CaL  384,  holding  that  the  superior  court  cannot 
set  aside  a  verdict  and  order  a  new  trial  of  its  own  motion,  except  as 
provided  by  section  662  of  the  Code  of  Civil  Procedure;  Aven  v.  Wil- 
son, 61  Ark.  300,  in  dissenting  opinion,  but  the  case  holds  that  the  county 
court  may  grant  new  trials  in  election  contests;  Lloyd  v.  Sullivan,  9 
Mont.  588,  in  affirmance  to  appellate  jurisdiction;  Thomas  v.  Franklin, 
42  Neb.  318,  to  the  point  that  the  court  below  cannot  set  aside  election 
contests  and  grant  new  triaL  * 

24  CaL  457-458.    CASGRAVE  ▼.  HOWLAND. 

New  TriAl  Statement  cannot  be  considered  on  appeal  from  judgment, 
p.  458. 

Cited,  Thompson  v.  Connolly,  43  OaL  638,  in  affirmance;  Kerr  v.  Clam- 
pitt,  95  U.  S.  190,  to  the  same  point. 

SlectiQ'3  Contest. — County  court  cannot  grant  a  new  trial  but  appeal 
must  bf  taken  from  the  judgment,  p.  458. 
Notes  Cal  Rep.— 79 


24  Cal.  468  473  Notes  on  California  Reports.  1250 

Cited,  in  the  following  cases  (all  of  which  are  fully  considered  under 
the  preceding  case  of  Dorsey  v.  Barry,  24  Cal.  449) ;  Keller  v.  Chapman, 
34  Cal.  640;  Lord  v.  Dunster,  79  Cal.  483;  Packard  v.  Craig,  114  Cal.  97; 
Aven  V.  Wilson,  61  Ark.  300;  Schwarz  v.  County  Court,  14  Colo.  47; 
Lloyd  T.  Sullivan,  9  Mont.  588;  Thomas  v.  Franklin,  42  Neb.  313,  and 
Garrard  ▼.  Gallagher,  11  Nev.  386. 

24  Cal.  458-466.    MILLER  ▼.  VAN  TASSBL. 

Foims  of  Action  are  abolished  by  the  statute,  but  the  substantial  al- 
legations of  the  pleadings  remain  unchanged,  p.  463. 

Cited,  Wa  Ching  v.  Constantine,  1  Idaho,  267,  to  the  point  that  fomu 
of  action  are  abolished;  Zeile  y.  Moritz,  1  Utah,  286,  in  affirmanoe. 
Cited  in  Conrad  etc.  Bank  v.  G.  N.  Ry.  Co.,  24  Mont  182,  holding  oom- 
plaint  in  assumpsit  insufficient. 

Bridenoe. — Objection  urged  may  not  have  been  oorreot,  bat  it  ii  not 
material  if  exclusion  was  proper  on  any  ground,  p.  463. 
Cited,  Spottiswood  y.  Weir,  80  CaL  451,  in  affirmance. 

Warranty. — ^Vendor  of  chattels  in  his  possession  warrants  title  by 
implication,  but  such  presumption  may  be  rebutted  by  parol,  pp.  464- 
465. 

Cited,  Gross  y.  Kierski,  41  CaL  113,  affirming  the  rule  of  warranty 
by  implication;  Johnson  v.  Powers,  65  Cal.  181,  with  approval,  and  also 
holding  that  parol  evidence  is  inadmissible  to  show  the  existence  of  & 
warranty  not  expressed  in  a  written  agreement  for  sale  of  person^ 
property;  extended  note,  62  Am.  Dec.  464-467;  exhaustively  conaidering 
the  authorities. 

U  CaL  467-473.    ROBINSON  v.  RtJSSBLL. 

Entry  of  Mortgagee  into  possession  of  premises  oonfere  no  gveattf 
rights  upon  him,  pp.  472,  473. 
Cited,  extended  note,  85  Am.  Dec  78,  to  the  same  point. 

Injunction  lies  by  mortgagee  to  prevent  impairment  of  mortgtgB 
security  if  defendants  are  insolvent,  p.  473. 

Cited,  Lavenson  v.  Standai^  Soap  Co.,  80  Cal.  246,  13  Am.  Si  Rep- 
148,  approving  the  rule,  but  that  case  was  one  of  unlawful  removal  of 
fixtures  and  an  action  for  damages  was  sustained  therefor  after  fore- 
closure and  a  deficiency  found;  Miller  v.  Waddingham,  91  Cal.  381,  where 
t;he  principle  is  declared  to  be  well  recognized  eo  far  as  the  neeetfity 
exists  for  showing  that  the  security  has  been  impaired  in  order  to  ens- 

'  tain  such  injunction ;  Arnold  v.  Broad,  15  Oolo.  App.  391,  mortgagee  or 
beneficiary  in  trust  deed  may  maintain  action  for  damages  for  impair- 

;ment   of   security   by  cutting  and   removing  timber   from  niortg»ge<i 
premises;  Fairbank  v.  Cudworth,  33  Wis.  364,  holding  that  if  the  threat- 
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ened  injury  is  irreparable  injunction  lies  against  the  mortgagor  without 
showing  or  proving  insolvency  of  the  latter;  note  13  Am.  St.  Rep.  156. 

24  Cal.  474-490.    WOOD  v.  TRUCKEB  TURNPIKE  CO. 

Franchise  cannot  be  sold  under  execution.  It  is  a  personal  trust 
which  cannot  be  transferred  by  forced  sale  or  assigned  without  consent 
of  the  granting  power,  and  then  only  in  the  mode  pointed  out,  pp.  486, 
487-489. 

Cited  in  Carter  v.  Meuli^  122  Cal.  369,  but  holding  transfer  so  con- 
sented to  by  the  granting  board;  Appeal  of  North  Beach  etc.  Co.,  32  Cal. 
629,  in  dissenting  opinion  to  the  point  that  the  only  property  of  rail- 
road corporations  is  its  easement  or  franchise  which  cannot  be  sold  ex- 
cept with  consent  of  the  legislature;  People  v.  Duncan,  41  Cal.  510,  in 
affirmance;  Southern  Pac.  Co.  v.  Burr,  86  Cal.  283,  noting  the  change  in 
the  rule  under  section  388  of  the  Civil  Cod^;  Gregory  v.  Blanch- 
ard,  98  Cal.  313,  also  noting  and  explaining  the  same  code  section,  and 
•eetion  623  of  the  Civil  Code,  and  holding  that  a  franchise  cannot  be 
teyied  upon  or  sold  under  execution,  in  the  absence  of  a  statutory  pro- 
vision which  limits  the  manner,  mode,  and  extent  of  exercise  of  the 
power;  Toll  Road  Cd.  v.  People,  22  Colo.  432,  holding  that  the  right  of 
collectini^  tolls  is  a  part  of  the  sovereign  power  which  may  be  delegated, 
but  the  grantee  takes  subject  to  all  limitations  imposed;  Montgomery 
▼.  Multnomah  Ry  Co.,  11  Oreg.  353,  in  substantial  affirmance.  So,  also, 
in  Hackett  v.  Wilson,  12  Oreg.  37;  Baxter  v.  Turnpike  Co.,  10  Lea,  492,  to 
the  point  that  nothing  passes  by  levy  upon  and  sale  of  roadbed  and 
right  of  way;  extended  notes,  99  Am.  Dec.  335;  35  Am.  St.  Rep.  391. 

Franchise. — 'Head*  is  a  legal  term  synonymous  with  "way,"  p.  487. 
Cited,  Chollar-Potosi  Min.  Co.  v.  Kennedy,  3  Nev.  873,  93  Am.  Dee.  416, 
holding  contra. 

A  Way  is  an  Easement  and  owner  is  not  entitled  to  participate  in 
rents  and  profits  from  land  on  which  easement  is  imposed,  p.  487. 

Cited,  San  Frandsoo  ▼.  Calderwood,  31  CaL  589;  91  Am.  Dec  544,  with 
i^provaL 

Easement.— Ejectment  does  not  lie  to  try  right  to  enjoy  an  easement, 
p.  488. 

Cited,  Tennessee  etc  R.  R.  Co.  v.  East  Alabama  Ry.  Co.,  75  Ala.  524, 
61  Am.  Rep.  476;  but  holding  that  ejectment  will  lie  for  a  railway  by  one 
having  title  only  to  the  f'igbt  of  way.  Distinguished,  San  Francisco  v. 
Grote,  120  Cal.  61,  holding  that  ejectment  will  lie  for  recovery  of  posses- 
sion of  a  street  dedicated  to  the  public  use  by  the  owner  of  the  fee;  Ter- 
ritory V.  Trust  Co.,  172  U.  S.  184,  as  distinguished  in  Southern  Pac.  jCo. 
▼.  BiUT,  86  Cal.  279;  Fresno  etc.  Co.  v.  Southern  Pac.  Co.,  135  Oal.  204, 
applying  rule  to  railroad  right  of  way. 

Plank  or  Tompike  Roads  can  hold  no  land  beyond  right  of  way  or 
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easement.    Saeh  road  belongs  to  the  public  and  is  not  private  property; 
the  company's  sole  right  is  to  collect  tolls,  pp.  489,  400. 

Cited,  Pico  v.  Colimas,  32  Cal.  581,  as  authority  in  connection  with  the 
extent  of  the  right  of  entry  of  the  owner  of  an  easement;  McMnllin  v. 
Leitch,  88  Cal.  240,  to  the  point  that  a  tollroad  franchise  having  ex- 
pired and  the  road  having  become  a  public  highway  by  dedication  the 
owners  of  the  franchise  had  no  interest  left  for  which  they  were  en 
titled  to  compensation;  Kellett  v.  Clayton,  99  Cal.  212,  quoting  from  the 
principal  case  to  the  same  points;  Blood  v.  McCarty,  112  Cal.  564,  in 
substantial  affirmance;  Connor  v.  Railway  Co.,  109  Fed.  939, 940,  on  point 
that  franchise  will  not  pass  as  appurtenant  to  part  of  roadbed;  Laeh- 
man  v.  Barnett,  18  Nev.  273,  affirming  the  principle  that  an  easement 
or  way  does  not  give  possession  of  the  land.  But  see  Southern  Pae. 
Co.  V.  Burr,  86  Cal.  284,  and  Welch  v.  County  of  Plumas,  80  Cal.  338. 

24  Cal.  490-502.    WILU8  y.  FABLEY. 

Statute  of  Limitations. — ^Mortgage  is  a  mere  incident  of  the  debt,  is 
discharged  by  its  payment,  and  is  barred  when  the  debt  is  barred,  pp. 
497,  498. 

Cited,  notes,  63  Am.  Dec.  135;  70  Am.  Dee.  676;  76  Am.  Dec  488; 
and  82  Am.  Dee.  757,  to  the  same  points. 

District  Courts  had  jurisdiction  in  all  equity  cases  and  this  could 
not  be  transferred  to  other  courts  by  legislative  act,  p.  499. 

Cited  in  Burns  v.  Superior  Court,  140  Cal.  7,  noted  under  Hicks  v. 
Bell,  3  Cal.  219;  Boscnberg  v.  Frank,  58  Cal.  400,  402,  to  the  same  point. 

Jurisdiction. — ^District  Courts  and  not  probate  courts  could  foreclose 
mortgages,  p.  499. 

Cited,  Estate  of  Orr,  29  Cal.  104,  with  approval;  Harp  v.  Calahan,  46 
Cal.  233,  to  the  same  effect;  notes,  73  Am.  Dec.  560,  81  Am.  Dec.  146. 

Same. — ^Mortgage  creditor  of  deceased  could  foreclose  at  once  in  dis- 
trict court  after  presentation  of  claim  to  executor  and  probate  court 
whether  the  same  was  allowed  or  rejected,  p.  500. 

Cited,  Brown  ▼.  Orr,  29  Cal.  122,  holding  that  a  mortgage  by  hus- 
band and  wife  could  be  enforced  against  the  heirs  after  his  death; 
Siehei  v.  Carillo,  42  Cal.  505,  but  distinguished  and  held  to  have  no  ap- 
plication where  "there  is  a  contract  of  another  party  still  alive — ^where 
the  land  is  under  a  contract,  not  barred,  to  satisfy  the  demand";  Harp 
T.  Calahan,  46  Cal.  233, 4n  affirmance  of  the  rule;  Hibemia  etc.  Soe.  v. 
Hayes,  56  Cal.  306,  in  dissenting  opinion,  but  the  case  holds  in  this 
connection  that  the  amendments  of  1874  to  sections  1493  and  1500  of 
the  Code  of  Civil  Procedure  are  not  retroactive;  Verdier  ▼.  Bigne,  16 
Oreg.  210,  to  the  same  point  as  the  principal  case;  extended  note,  65 
Am.  Dec.  124;  note,  73  Am.  Dee.  560. 
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Adminiitratora  are  but  one  Person  and  authorized  act  of  ono  of  two 
or  more  binds  all,  p.  500. 

Cited,  Gihnore  v.  Baker  Co.,  12  Wash.  471,  in  affirman^'e;  note  63  Am. 
Dec  110;  extended  note  65  Am.  Dec.  123. 

Probate  Law. — ^Allowance  of  claim  prevents  bar  of  statute  though 
debt  is  not  filed  in  probate  court,  pp.  500-502. 

Cited,  Estate  of  Schroeder,  46  Cal.  316,  in  substantial  afTirmaiK^  and 
holding  that  the  provisions  as  to  filing  claims  are  merely  directory. 

Action  and  Decree  against  administrator,  commenced  and  entered 
after  his  discharge  is  a  nullity,  p.  502. 

Cited  in  MacKay  v.  San  Francisco,  128  Cal.  685,  contruing  section  1099, 
Code  of  Civil  Procedure,  as  to  power  of  court  over  testiimentary  trus- 
tees; In  re  Noah,  88  Cal.  471,  quoting  from  the  principal  ease  on  this 
point. 

General  Citation. — Wise  v.  Williams,  72  Cal.  548,  to  tbp  point  that 
unless  the  complaint  shows  that  the  cause  of  action  in  barred  the  de- 
fense must  be  by  answer,  and  it  not  appearing  from  the  complaint  when 
the  administrator  was  appointed,  the  question  cannot  be  raised  by  de- 
murrer. 

24  Cal.  502-505.    MILLER  v.  STEWART. 

Fraudulent  Intent  in  the  sale  or  disposition  of  propprty  is  a  qnestion 
of  fact  and  an  instruction  taking  it  from  the  jury';*  consideration  is 
error,  pp.  504,  505. 

Cited,  Levitzky  v.  Canning,  33  Cal.  306,  to  the  point  that  the  jury 
should  not  be  charged  as  to  facts  in  the  ttense  of  the  eonatitutional 
prohibition;  Bull  v.  Bray,  89  Cal.  302,  quoting  from  the  principal  ease 
with  approval. 

24  Cal.  505-513.    ALEXANDER  v.  GREENWOOD. 

Parties. — Decree  of  Foreclosure  does  not  affect  those  not  made  parties 
or  privies  to  the  action,  p.  512. 

Cited  in  extended  note  70  Am.  Dec.  578,  as  to  defect  in  parties;  note 
76  Am.  Dec.  560  to  the  same  point. 

Sale. — Equitable  right  of  redemption  gives  the  right  to  sale  on  execu- 
tion of  interest  not  cut  off  by  foreclosure,  p.  512. 

Cited,  Martens  v.  Gilson,  13  Nev.  492,  and  conceded  aa  law  in  the  opin- 
ion,  but  in  that  case  the  premises  mortgaged  were  claimed  and  held  as 
a  homestead,  and  when  the  mortgage  lien  was  satisfied  the  homestead 
was  declared  to  have  attached. 

24  Cal.  513-518.    ALDRICH  v.  PALlfER. 

New  Trial. — ^Newly  discovered  evidence  which  is  tii<?rely  cumulatiTe 
is  no  ground  therefor,  p.  515. 
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Cited,  Barton  v.  Laws,  4  Colo.  App.  219,  and  Brown  ▼.  BTaiu,  17  FM. 
Rep.  917;  8  Sawy.  495,  both  cases  in  affirmance. 

Where  Record  does  not  contain  instructions  it  will  be  presumed  that 
the  law  applicable  was  correctly  given,  p.  515. 

Cited,  Dawson  t.  Pogue,  18  Oreg.  117,  to  the  same  effect. 

The  law  fixes  no  precise  rule  of  damages  in  cases  of  negligence  but 
leaves  their  assessment  to  jury,  p.  510. 

Cited,  Wheaton  v.  North  Beach  etc  Co.,  36  CaL  591;  Lee  v.  Southern 
Pac.  R.  R.  Co.,  101  CaL  120;  Solen  v.  Virginia  etc.  Co.,  13  Nev.  154;  and 
Speck  V.  Gray,  14  Wash.  591,  ail  approving  the  rule;  North  Point  etc. 
Irr.  Co.  V.  Canal  Co.,  23  Utah,  206,  applying  rule  in  action  by  way  of 
supplemental  complaint  in  injimction  proceedings  where  use  of  water  in 
irrigating  ditch  damaged  by  befoulment. 

Same. — The  judgment  of  the  jury  as  to  damages  should  control  unless 
verdict  is  unjust  or  oppressive  or  passion  or  prejudice  clearly  appears,  pp. 
516-518. 

Cited,  Boyoe  v.  California  Stage  Co.,  25  Cal.  474,  in  affirmance;  Tarbell 
▼.  Central  Pac  R.  R.  Co.,  34  Cal.  623,  with  approval,  although  in  that 
case  the  verdict  was  held  excessive;  Einsey  v.  Wallace,  36  Cal.  484,  in 
dissenting  opinion,  although  the  judgment  was  reversed  and  case  re- 
manded; Wheaton  v.  North  Beach. etc.  Co.,  36  Cal.  591,  in  afflrmanca 
So,  also,  in  Morgan  v.  Southern  Pac.  Co.,  95  Cal.  508,  where  a  verdict  for 
fifteen  thousand  dollars  for  the  company's  negligence  was  held  not  exces* 
sive;  Lee  v.  Southern  Pac.  Co.,  101  Cal.  120,  where  the  rule  is  followed; 
Redfield  v.  Oakland  C.  S.  Ry.  Co.,  110  Cal.  286,  where  damages  for  four- 
teen thousand  dollars  for  the  death  of  a  wife  and  mother  were  declared 
not  excessive;  Rowland  v.  Oakland  C.  St.  Ry.  Co.,  110  Cal.  523,  where  a 
verdict  of  ten  thousand  dollars  was  affirmed  as  not  excessive;  Sp^k  ▼• 
Gray,  14  Wash.  591,  where  the  action  was  for  seduction  of  a  wife  and 
alienation  of  her  affections  and  a  verdict  of  fifteen  thousand  dollars  wu 
sustained  as  within  the  rule;  Brown  v.  Evans,  17  Fed.  Rep.  918;  8  Savj. 
496,  approving  the  rule. 

General  Citation.— McGlynn  v.  Brodie,  31  Cal.  382,  as  authority,  bat 
held  inapplicable  to  the  question  of  liability  of  master  for  injury  to  a 
servant,  although  the  court  says  it  was  raised  by  counsel  in  the  prin- 
cipal case,  although  not  discussed  in  the  opinion. 

24  Cal.  518-560.    FRENCH  v.  TESCHEMAKER. 

Constitutions  must  be  construed,  if  possible,  so  at  to  give  same  fbvce 
and  effect  to  each  provision,  each  and  every  clause  being  intended  for 
some  useful  purpose,  p.  639. 

Cited,  Lloyd  v.  Silver  Bow  Co.,  11  Mont.  413,  quoting  from  the  prii- 
cipal  case  to  this  point. 
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Corporationa. — ^At  common  law,  no  individual  liability  is  imposed  upon 
members  of  a  corporation,  pp.  640,  641. 

Cited,  Marshall  ▼.  Sherman,  148  N.  Y.  18,  61  Am.  St.  Rep.  667,  with 
approval;  note  3  Am.  St.  Rep.  834;  note  76  Am.  6t.  Rep.  129. 

Stockholders — Constitutional  Law. — Section  36  of  former  constitu- 
tion is  not  self -executing,  but  legislature  may  regulate  liability  and  fix 
rule  of  ascertainment  of  each  stockholder's  proportion  thereof,  pp.  540, 
544. 

Cited,  Larrabee  v.  Baldwin,  35  Cal.  166;  McGowan  v.  McDonald,  111 
CaL  63,  64,  65;  62  Am.  St.  Rep.  151,  152,  153,  both  cases  in  affirmance 
and  the  latter  caise  fully  considering  the  point;  Jones  v.  Jarman,  34 
Ark.  331,  noting  the  same  section  and  holding  that  a  creditor  of  the  cor- 
poration could  enforce  the  liability  in  equity;  Tuttle  v.  National  Bank, 
161  IlL  603,  applying  the  same  rule  to  a  Kansas  constitutional  provision; 
Willis  V.  Mabon,  48  Minn.  152,  31  Am.  St.  Rep.  631,  where  the  rule  is  con- 
sidered, but  declared  not  in  point  as  the  language  of  the  Minnesota  con- 
stitution failed  to  indicate  the  necessity  of  ancillary  legislation  to  effect- 
uate its  purpose  and  said  constitution  was  held  self  executing;  MarshaU 
T.  Sherman,  148  N.  Y.  18,  61  Am.  St.  Rep.  667,  in  afHrmance,  adopt- 
ing a  like  rule,  but  a  question  of  conflict  of  laws  was  involved;  Brown 
V.  Hitchcock,  36  Ohio  St.  682,  as  so  deciding,  but  the  constitution  of 
Ohio  was  declared  to  be  modeled  after  the  New  York  constitution ;  May 
V.  Black,  77  Wis.  104,  to  the  same  point  as  the  principal  case;  Morley 
V.  Thayer,  3  Fed.  Rep.  740,  in  affirmance;  United  States  v.  Stanford,  69 
Fed.  Rep.  43,  holding  the  rule  of  the  principal  case  binding  on  the  federal 
oourts;  exhaustive  note  3  Am.  St.  Rep.  837. 

Crosa-referencea — See  McDonald  v.  Patterson,  54  Cal.  245;  Hyatt  ▼. 
Allen,  64  Cal.  363;  People  v.  Board  of  Ed.  of  Oakland,  66  Cal.  331;  Peo- 
ple V.  Hoge,  65  Cal.  612. 

ConstitutioiL — General  laws  must  have  uniform  operation  operating 
equally  on  ah  persons  and  things  without  discrimination,  or  indulgence 
granted  to  one  not  accorded  to  another,  p.  544. 

C^ted,  Bourland  v.  Hildreth,  26  Cal.  256.  in  dissenting  opinion  in 
connection  with  the  constitutionality  of  an  election  law;  Jackson  ▼. 
Shawl,  29  Cal.  271,  in  affirmance  as  applied  to  a  law  as  to  rate  of  in^ 
terest  pawnbrokers  may  charge ;  Appeal  of  N.  B.  &  M.  R.  R.  Co.,  32  Cal. 
527,  in  dissenting  opinion  upon  the  constitutionality  of  an  act  for  widen- 
ing streets;  Corwin  v.  Ward,  35  Cal.  199,  in  affirmance  as  applied  to  an 
act  for  taxing  costs  against  losing  litigants  ifi  San  Francisco;  People  v. 
8.  F.  &  A.  R.  R.  Co..  35  Cal.  616,  holding  that  the  legislature  had  no 
power  to  tax  a  part  and  exeippt  a  part  of  the  commerce  of  San  Fran- 
cisco port  from  certain  wharf  and  dockage  charges;  Brooks  v.  Hyde,  37 
Cal.  375,  in  affirmance,  holding  the  act  of  1864  as  to  the  limitation  of  ac- 
tions for  recovery  of  real  estate  in  San  Francisco  not  unconstitutional; 
Ex  parte  Smith,  38  CaL  710,  following  the  rule  and  deciding  that  legis- 
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/atiye  enactments  or  municipal  ordinances  to  prevent  noisy  amusements 
and  immorality  are  constitutional;  Miller  v.  Kister,  68  Cal.  145,  in  af- 
firmance, holding  the  act  of  1883  as  amended  1885  to  establish  a  uniform 
system  of  county  and  township  governments  to  be  local  or  special  legis- 
lation: Ptople  V.  Henshaw,  76  Cal.  445,  with  approval  as  applied  to  the 
law  of  1886,  aa  to  police  oourts  in  cities  having  inhabitants  within  cer- 
tain limited  numbers;  £x  parte  Clancey,  90  Cal.  558,  in  affirmance,  hold- 
ing, however,  that  section  1222  of  the  Code  of  Civil  Procedure  must  pre- 
vail over  the  clause  of  section  64,  of  the  Insolvent  Act  as  to  appeal  in 
contempt  cases;  Sasser  v.  Martin,  101  Ga.  456,  noted  under  Smith  t. 
Judge,  17  Oal.  554;  Henderson  v.  State,  137  Ind.  570,  in  dissenting  opin- 
ion, quoting  from  the  principal  case  (p.  544)  as  authority  in  connection 
with  the  constitutionality  of  an  act  as  to  compensation  and  duties  of 
certain  county  officers ;  Vermont  etc.  Co.,  v.  Whithed,  2  N.  Dak.  93,  hold- 
ing that  a  certain  statute  as  to  building  and  loan  associations  was  a 
general  and  not  a  special  one;  Korthem  Pac.  R.  R.  Co.  v.  Barnes,  2  N. 
Dak.  376,  as  authority  in  consideration  of  the  question  of  the  classifica- 
tion of  railroad  corporations  for  taxation  purposes;  McGill  v.  State,  34 
Ohio  St.  240,  holding  a  certain  act  as  to  the  selection  of  jurors  for  a  cer- 
tain county  not  a  general  law;  Driggs  v.  State,  52  Ohio  St.  51,  in  sub- 
stantial affirmance  of  the  rule. 

Refusal  of  Legislature  to  exercise  power  or  its  nonaction  is  no  argu- 
ment against  the  power,  p.  645. 

Cited,  People  v.  Tilton,  37  Cal.  626,  to  th4  same  point  in  oommection 
with  the  question  of  appointment  to  office. 

Act  is  Unconstitutional  exempting  stockholder  from  liability  and  per- 
sons organized  under  such  act  would  acquire  no  corporate  rights,  p. 
645. 

Cited,  McGowan  v.  McDonald,  111  Cal.  64;  52  Am.  St.  Rep.  152,  in  af- 
firmance. 

Constitutional  Law.— Entire  act  is  not  unconstitutional  for  mere  de- 
fect in  independent  part,  but  it  is  otherwise  if  the  parts  are  so  inter- 
blended  that  it  is  clear  that  neither  would  have  been  enacted  without  the 
other,  pp.  546-548. 

'  Cited,  Wills  v.  Austin,  53  Cal.  179,  and  so  holding;  Ex  parte  Frawr, 
54  Cal.  97,  in  affirmance;  McGowan  v.  McDonald,  111  Cal.  65,  52  Am.  St 
Rep.  163,  approving  the  doctrine. 

Legislative  Grants  of  corporate  power  must  be  exercised  and  enjoyed 
in  the  mode,  manner  and  upon  the  conditions  presented,  p.  550. 

Cited,  McCoy  v.  Briant,  63  Cal.  250,  in  affirmance;  note  81  Am.  Dec 
107. 

Municipal  Corporations  may,  when  authorized  by  tbe  legislature,  sub- 
scribe to  stock  of  private  corporations,  pp.  550,  561. 

Cited,  Commissioners  of  L.  Co.  v.  Miller,  7  Kan.  506,  12  Am.  Rep.  4-l(K 
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in  afflrmaaoe,  citing  also  two  and  one-third  oonsecutiTe  pages  of  au- 
thority; Harcourt  ▼.  Good,  39  Tex.  472,  to'  the  same  effect;  citing,  also, 
authorities  from  twenty-five  states. 

In  Construction  of  Statutes  the  intent  is  to  be  ascertained  and  search 
may  be  extended  to  every  provision  of  the  act,  regard  being  had  to  sub- 
stance rather  than  form,  pp.  553, '554. 

Cited,  People  v.  San  Francisco,  36  CaL  604,  to  the  same  point  and  so 
holding;  Eyre  v.  Harmon,  92  CaL  585,  holding  also  that  words  and  sen- 
tences may  be  transposed,  if  necessary,  in  order  that  every  word  may 
have  a  practical  effect;  State  v.  Santee,  111  Iowa,  6,  82  Am.  St.  Rep. 
492,  but  holding  act  unconstitutionaL 

Construction  making  statute  unconstitutional  should  be  avoided  if  pos- 
sible, p.  554. 

Cited,  Town  of  Wilton  v.  Town  of  Weston,  48  Conn.  338;  Whitehurst 
y.  Dey,  90  N.  C.  545,  both  in  affirmance;  Northern  Pac.  R.  R.  Co.  v. 
Barnes,  2  N.  Dak.  376,  in  dissenting  opinion,  quoting  from  the  principal 
case  (p.  544);  Bird  v.  County  of  Wasco,  3  Oreg.  284,  with  approval; 
Blanchard  v.  Hartwell,  131  CaL  266,  noted  under  Argenti  v.  San  Fran- 
cisco, 16  CaL  283;  Talcott  v.  Pine  Grove,  1  Flipp.  136,  Fed.  Cas.  No. 
13,735,  sustaining  railway  aid  act. 

Personal  Liability  of  stockholders  may  be  waived  by  contractors  with 
corporation,  p.  559. 

Cited,  Wells  v.  Black,  117  Oal.  161,  59  Am.  St.  Rep.  164,  as  unques- 
tionable law;  Bush  v.  Robinson,  95  Ky.  497,  with  approval;  exhaustive 
note  3  Am.  St.  Rep.  848. 

General  Citations.— People  v.  Coon,  25  CaL  648,  650,  651,  considering 
the  effect  of  the  act  of  1863,  and  that  of  1864,  passed  when  the  principal 
ease  was  pending;  also  noting  the  question  of  compromise  in  relation 
thereto.  It  is  further  held  that  the  principal  case  is  in  a  qualified 
sense  a  final  judgment  compelling  the  supervisors  of  San  Francisco  to 
execute  and  deliver  certain  bonds  to  the  railroad  company  under  the  act 
of  1863;  Pixley  v.  Western  Pac.  R.  R.  Co.,  33  CaL  188,  192,  193,  91  Am. 
Dec  025,  629,  but  only  as  a  case  where  the  attorneys  employed  were 
the  plaintiffs  in  the  citing  case. 

24  Cal.  561-562.    HARLAN  v.  RACKERBY. 

Mortgage. — ^Writ  of  assistance  cannot  dispossess  purchaser  without 
notice  of  suit  before  lis  pendens  filed,  pp.  561,  562. 
Cited,  extended  note  51  Am.  Dec.  155;  notes  76  Am.  Dec.  550,  567. 

24  Cal.  562-569.    AH  TEW  v.  CHOATE. 

Patent  for  School  Lands  is  a  judicial  determination  that  land  conveyed 
is  not  mineral  land,  p.  568. 
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Cited  in  Saunders  t.  La  Purisiuia  etc  Co.,  126  CaL  les,  noted  under 
Doll  v.  Meador,  16  Cal.  296;  Cleary  r.  Skiffich,  28  Colo.  368,  where  lode 
claim  was  discovered  without  lines  of  millsite,  but  boundaries  a»  fixed 
embraced  portion  of  millsite  claim,  action  of  lode  claimants  in  project- 
ing claim  so  as  to  include  part  of  millsite  not  trespass  within  rule  that 
title  to  mining  claim  cannot  be  initiated  by  trespass;  CCoanor  t. 
Frasher,  56  Cal.  501,  and  Dodge  y.  Perez,  2  Sawy.  665,  both  to  this  same 
point,  and  also  to  the  point  that  the  same  cannot  be  attacked  collat- 
erally, but  the  court  in  the  principal  case  declared  it  unnecessary  to  eon- 
sider  this  last  question;  Dreyfus  ▼.  Badger,  108  Cal.  65,  quoting  from  the 
principal  case.  The  citing  case  was  also  one  of  attempted  oollateFal  at- 
tack of  the  patent. 

General  Citations.— Extended  note  63  Am.  Dec.  93,  96,  considering  ex- 
haustively the  law  governing  the  rights  of  miners  and  settlers  upon 
public  lands  and  other  analogous  questions. 

24  CaL  669-585.     THORNTON  ▼.  MAHONBY. 

Mexican  Grant.— Until  segregation  and  location  by  the  United  States 
government  grantee  or  his  successor  is  entitled  as  against  third  persona 
without  title  or  possession  of  all  land  within  exterior  boundaries,  pp. 
679^581. 

Cited,  Carpentier  v.  Webster,  27  CaL  564;  Love  ▼.  Shartzer,  31  CaL 
494,  both  in  affirmance;  Bemal  v.  Lynch,  36  CaL  145,  approving  the  prin- 
ciple, but  applying  it  to  the  rule  that  the  title  is  not  perfect  until  such 
lands  are  segregated. 

Appeal  to  Supreme  Court  suspends  all  proceedings  below,  pp.  684, 
686. 

Cited  and  affirmed  in  the  following  caseo:  People  ▼.  FrisUe,  26  OiL 
139;  McGarrahan  ▼.  Maxwell,  28  CaL  91,  also  holding  tlutt  no  appeal 
bond  was  required;  Hills  v.  Sherwood,  33  CaL  479;  McGarrahan  v.  New 
Idria  M.  Co.,  49  CaL  336;  Harris  v.  Bamhart,  97  CaL  560,  also  holding 
that  in  such  case  the  judgment  is  inadmissible  in  another  case,  even  be* 
tween  the  same  parties,  and  considering  the  effect  of  section  1049  of  the 
Code  of  Civil  Procedure;  Bullard  v.  McArdle,  98  CaL  359,  35  Am.  St.  Rep^ 
178,  in  a  case  of  appeal  from  a  justice  court,  but  holding  that  by  removal 
of  the  record  the  judgment  was  vacated  and  set  aside;  cited,  Glenn  v. 
Brush,  3  Colo.  25,  as  opposed  to  the  point  that  a  judgment  suspended  by 
a  writ  of  error  operating  as  a  supersedeas  is  not  evidence  of  title,  it  be- 
ing suspended  for  all  purposes.  Affirmed,  Plaisted  v.  Kowlan,  2  Mont 
362;  so,  also,  in  Sharon  v.  Hill,  26  Fed.  Rep.  301;  11  Sawy.  371,  and  also 
deciding  that  such  judgment  is  at  such  time  not  admissible  in  evi- 
dence. 

General  Citation.— Treadway  v.  Semple,  28  CaL  658,  distinguishing 
the  principal  case  in  that  the  question  was  not  as  in  the  citfaig  case, 
y^^hether,  when  the  appeal  was  dismissed  or  the  decree  confirmed  by  the 
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appellate  court,  the  rights  of  the  parties  became  fixed  by  relation  to  the 
date  of  the  decree;  noting  also  an  error  in  the  reference  (p.  582)  to 
the  "act  of  Congress  of  June  14th,  1860/'  which  should  have  been  to  the 
state  act  of  April  26th,  1858. 

24  GaL  585-608.    BRANHAM  ▼.!!.&€.  C.  OF  SAN  JOSB. 

Pleadingi. — Complaint  should  aver  facts  and  not  conclusions  of  law, 
p.  602. 

Cited,  Hedges  v.  Dam,  72  CaL  522,  to  the  same  efTect;  Callahan  v. 
Broderick,  124  Cal.  83,  as  to  allegations  of  "lawfulness"  of  demand  and 
similar  allegations. 

Pleadings. — Demurrer  admits  truth  of  issuable  and  well-pleaded  factt, 
but  not  conclusions  therefrom  of  counsel  though  stated  in  complaint,  p. 
602. 

Cited,  Water  Works  v.  San  Francisco,  82  Cal.  319,  320,  in  dissenting 
opinion,  although  the  complaint  in  that  case  was  held  sufficient  to  sus- 
tain a  judgment  declaring  void  an  ordinance  as  to  water  rates;  Ameri- 
can Water  Works  Co.  v.  State,  46  Neb.  199;  50  Am.  St.  Rep.  612,  in  af- 
fbrmative;  Dundee  etc.  Co.  v.  Hughes,  20  Fed.  Rep.  40;  10  Sawy.  147,  to 
the  point  that  a  demurrer  admits  only  such  allegations  as  the  law  ad- 
judges trbe,  but  does  not  admit  mere  conclusions  of  law  in  the  pleadings; 
extended  note  16  Am.  St.  Rep.  134. 

Mexican  Law. — Ayuntamiento  had  no  power  to  mortgage  lands  of 
pueblo  and  city  was  not  estopped  by  decree  of  foreclosure  to  assert 
invalidity  of  title  attempted  to  be  conveyed  by  sheriffs  deed  thereun- 
der, pp.  602,  604. 

Cited,  San  Francisco  v.  Canavan,  42  Cal.  556,  to  the  point  that  these 
lands  were  not  subject  to  forced  sale  on  execution  and  could  not  be 
alienated  except  in  accordance  with  the  trust;  People  v.  Halladay,  93 
Cal.  250,  27  Am.  St.  Rep.  194,  explaining  the  case  as  so  decided  and  de- 
claring it  not  to  be  in  conflict  with  the  point  that  a  judgment  against 
the  city  as  to  certain  land  held  in  trust  was  conclusive;  Oakland  ▼. 
Oakland  Water  F.  Co.,  118  Cal.  228,  quoting  from  the  principal  case  (p. 
604)  as  to  the  powers  of  the  ayuntamiento  and  estoppel ;  Mayor  etc.  v. 
Watumpha  W.  Co.,  63  Ala.  634,  to  the  point  that  the  laches  of  corpora- 
tion officers  did  not  preclude  the  corporation,  upon  a  bill  in  equity  to 
enforce  the  judgment,  from  showing  that  certain  bonds  covered  by  the 
judgment  were  issued  in  violation  of  a  statute. 

Powers  of  Municipal  Corporation.— Parties  dealing  with  such  corpora- 
tion are  chargeable  with  knowledge  of  its  powers  and  act  at  their  peril, 
p.  604. 

Cited,  Wallace  v.  Mayor  of  San  Jose,  29  Cal.  188,  in  affirmance. 

Mere  Release  is  Void  unless  releasee  is  in  possession,  p.  606. 
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Cited,  note  53  Am.  Rep.  760,  762,  to  the  same  point. 

Puxchaaer  under  Foreclosure  Sale  cannot  maintain  action  for  purcbaM 
money,  p.  608. 

Cited*  note  14  Am.  Dec.  131,  note  76  Am.  Dec.  667,  as  to  the  right  to 
be  relieved  against  a  mistake  of  law  in  independent  action. 

24  CaL  609.    CASPBNTIBR  T.  WILLIAMSON. 

tfndertakittg  on  Appeal  filed  before  notice  filed  and  served  will  be  dis- 
missed on  motion,  p.  609. 

Cited,  Little  v.  Jack^,  68  Cal.  345,  in  affirmative.  So,  also,  in  Alvord 
V.  McGauchy,  4  Colo.  97 ;  and  in  Johnson  v.  Badger  M.  &  M.  Oo.  12  Ner. 
262. 

Cross-reference.— Buffendeau  v.  Edmonson,  24  Cal.  94-98. 

24  Cal.  609-630;  85  Am.  Dec.  84.    TERRY  v.  ME6ERLE. 

Public  Lands. — Grant  of  five  hundred  thousand  acre  tract  gave  stata 
no  right  of  selection,  as  against  Uoited  States,  before  survey,  pp.  62i 
025. 

Cited,  Atheam  v.  Poppe,  25  CaL  633,  to  the  same  point  upon  like  fttett; 
Megerle  v.  Ashe,  27  Cal.  328,  87  Am.  Dec  79,  to  the  same  effect;  Gro- 
gan  V.  Knight,  27  Cal.  520,  with  approval.  So,  also,  in  Smith  v.  AtherSf 
34  Cal.  512;  and  in  Toland  v.  Mandell,  38  Cal.  33,  in  connection  with  tbe 
construction  of  the  act  of  1866;  Hastings  v.  Devlin,  40  CaL  363,  370,  to 
the  point  that  the  location  of  school  land  warrants  issued  under  act  of 
1852  upon  unsurveyed  lands  was  void ;  Hastings  v.  Jackson,  46  Cal.  243, 
to  the  point  that  valid  selection  can  be  made  till  after  survey.  So,  also, 
in  Chant  v.  Reynolds,  49  CaL  217,  in  connection  with  the  act  of  18W; 
approved  in  Medley  v.  Robertson^  56  Cal.  398;  and  Roberts  v.  Columbe** 
63  Cal.  24;  cited,  Layton  v.  Farrell,  11  Nev.  455,  holding  such  grant  to 
be  in  praesenti  taking  effect  upon  survey;  McNee  v.  Donahue,  142  U. 
S.  595,  to  the  point  that  it  is  the  act  of  surveyors  rather  than  tbe  will 
of  Congress  which  determines  the  state's  title;  note  39  Am.  St.  R^P* 
768. 

Same. — ^Valid  selection  cannot  be  made  of  lands  occupied  by  P'^ 
emptor,  pp.  626-628. 

Cited,  Atheam  v.  Poppe,  26  CaL  633,  to  the  same  point  upon  like  if^' 
Megerle  v.  Ashe,  33  Cal.  89,  in  affirmance.  So,  also,  in  Hastings  v.  J<^' 
son,  46  Cal.  243;  and  in  Layton  v.  Farrell,  11  Xev.  466. 

Same. — ^Pre-emptor  may  attack  patent,  for  such  selection  in  ^j^ 
ment  as  he  is  in  privity  with  the  common  source  of  title,  pp*  ^' 
630. 

Cited,  with  approval  in  the  following  cases,  Atheam  v.  Poppe,  26  C*!- 
633;  Kile  v.  Tubbs,  28  Cal.  403;  Rosecrans  v.  Douglass,  52  Cal-  216; 


1261  Notes  OD  California  Reports.  24  Gal.  630-640 

SchiefFery  v.  Tapa,  68  Cal.  186;  White  v.  Allen,  3  Oreg.  113;  cited,  Peo- 
ple v.  Stratton,  25  Cal.  261,  as  to  what  is  a  requisite  title  or  interest  to 
enable  one  to  impeach  a  patent;  Carder  v.  Baxter,  28  Cal.  101,  in  affirm- 
ance in  connection  with  a  patent  to  swamp  and  overflowed  land  and 
what  defend^mt  in  ejectment  .must  show;  Hagar  t.  Lucas,  29  Cal.  312, 
affirming  the  principle  in  a  case  where  certain  evidence  to  attack  a  Mex- 
ican grant  was  rejected;  Robinson  v.  Forrest,  29  Cal.  321,  but  only  gen- 
erally upon  the  point  as  to  what  title  from  the  United  States  is  re- 
quired to  enable  one  to  contest  a  state  patent;  Rondell  v.  Fay,  32  CaL 
362,  affirming  the  principle;  notes  12  Am.  St.  Rep.  49;  31  Am.  St.  Rep. 
236;   38  Am.  St.  Rep.  615;  43  Am.  St.  Rep.  186. 

24  Cal.  630-633.    PBOPLB  v.  JACKSON. 

Cancellation  of  Patent. — One  who  relies  upon  a  pre-emption  must 
plead  the  facts  giving  the  right,  p.  633. 

Cited,  Burrell  v.  Haw,  40  CaL  377,  to  the  same  point;  distinguished* 
Treadway  v.  Wilder,  8  Nev.  07,  as  having  so  decided  after  demurrer  and 
refusal  to  amend. 

Pleading. — Statutory  conditions  precedent  must  be  specially  pleaded 
although  a  general  averment  thereof  is  sufficient  in  cases  of  contract,  p. 
633. 

Cited,  People  v.  Holladay,  25  Cal.  303,  in  affirmance;  Himmelman 
V.  Danoz,  35  Cal.  448,  with  approval  as  to  statutory  conditions  precedent; 
Rhoda  V.  Alameda  Co.,  52  Cal.  352,  following  the  doctrine;  Biron  t. 
Board  of  W.  Commrs.  41  Minn.  520;  and  in  M'Keoin  v.  Northern  Pao. 
R.  Co.,  45  Fed.  Rep.  465,  both  in  affirmance  as  to  statutory  conditions 
precedent;  White  Pine  Co.  v.  Herrick,  19  Nev.  37,  but  distinguished  in 
that  that  action  was  upon  a  contract  between  the  defendants  and  the 
state. 

Amendment  after  demurrer  sustained  and  affirmance  of  judgment 
below  will  not  be  allowed,  p.  633. 

Cited,  Sutter  v.  San  Francisco,  36  Cal.  117,  in  affirmance;  Greelley  v. 
McCoy,  3  S.  Dak.  625,  but  distinguished  as  to  leave  to  amend  'aft«r 
appeal  from  demurrer,  no  judgment  having  been  rendered. 

24  CaL  634-637.    CSARY  v.  CAMPB£LL. 

Mining  Claim.— Where  transfer  is  by  bill  of  sale,  parol  evidence  is  in- 
admissible, p.  636. 
Cited,  Patterson  v.  Keystone  M.  Co.,  30  Cal.  365,  in  affirmance. 

24  Cal.  638-640.    NOBLE  v.  HOOK. 

Homestead. — Statutory  requirement  of  declaration  of  homestead  being 
made  and  filed  is  constitutional,  pp.  639,  640. 

^ted.  Speidel  v.  Schlosser,  13  W.  Va.  700,  with  approval;  Priee  ▼. 
Wolfer,  33  Or.  19,  holding  secondary  evidence  of  transfer  of  personalty 
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inadmissible  when  bill  of  sale  not  aceounted  for;  In  re  Swearinger,  6 

6a wy.  54^  but  holding  that  the  courts  of  Nevada  *were  not  bound  to 

adopt  the  construction  of  the  California  statute,  although  the  same  act, 

.  as  the  constitutions  of  the  two  states  differed;  note  87  Am.  Dec  468. 

24  Cal.  640  643.    PEOPLB  v.  CAREHUFF. 

Murder. — ^Declarations  of  deceased  not  part  of  res  gestae  and  not  in 
extremis  are  inadmissible,  pp.  642-643. 

Cited,  People  v.  Carlton,  57  Cal.  84,  85,  40  Am.  Rep.  114,  to  the  same 
eifect;  People  v.  Taylor,  59  OblI.  648,  but  referred  to  generally  as  sus- 
taining a  like  rule;  People  v.  Irwin,  77  Cal.  500,  where  certain  declara- 
tions were  rejected  in  conformity  with  the  doctrine;  People  v.  GreBS, 
107  Cal.  463,  in  affirmance;  Montag  v.  People,  141  111.  83,  but  only  gen- 
ierally  as  to  when  declarations  are  part  of  the  res  gestae;  Siebert  y. 
People,  143  111.  588,  where  certain  declarations  made  within  a  year  prior 
to  death  were  rejected. 

24  Cal.  644-672.    MINTURN  v.  BROWER. 

Mexican  Grants. — ^Under  treaty  of  Guadalupe  Hidalgo,  Mexicans  bar- 
ing a  perfect  title  were  protected,  p.  658. 

Cited,  Steinbach  v.  Moore,  30  Cal.  507,  508,  with  approval  of  the  doc* 
trine;  Phelan  t.  Poyoreno,  74  CaU  452,  in  affirmance. 

Same. — ^Titles  of  Mexicans  perfect  at  time  of  acquisition  of  California 
were  not  compelled  to  submit  them  for  confirmation,  pp.  659-663. 

Cited,  Emeric  v.  Penniman,  26  Cal.  123,  to  substantially  the  same 
effect;  Stevenson  v.  Bennett,  35  Cal.  431,  in  affirmance;  Harvey  v.  Bar- 
ker, 126  Cal.  271,  but  holding  patent' to  Mexican  grantee  to  conclude  all 
claims  of  mission  or  pueblo  Indians  not  presented  for  confirmation; 
Banks  r.  Moreno,  39  Cal.  236,  237,  commenting  on  and  explaining  this 
doctrine.  So,  also,  in  Schmit  v.  Giovanari,  43  Cal.  622;  Phelan  v.  Pby- 
oreno,  74  Cal.  452,  in  afflnnance.  Denied  in  Botiller  v.  Domingnee,  130 
U.  S.  243,  254,  255,  reversing  S.  C.  74  Cal.  457,  holding  that  no  Spanish 
or  Mexican  grant  can  be  of  any  validity  which  has  not  been  submitted 
to  and  confirmed  by  the  commissioners,  or,  if  rejected  by  that  board,  con- 
firmed by  the  district  or  supreme  court  of  the  United  States.  (Sted, 
Boyle  V.  Hinds,  2  Sawy.  529,  deciding  that  although  the  holder  of  a  per- 
fect Mexican  grant  may  not  be  compelled  to  submit  it  for  confirmation, 
yet,  having  done  so,  and  the  grant  being  confirmed,  surveyed,  and  pat- 
ented, the  final  decree  and  patent  are  conclusive;  Dodge  v.  Perez,  2 
Sawy.  646,  discussing  generally  the  right  of  a  claimant  to  purchase  un- 
der act  of  Congress  of  July  23d,  1866;  note  79  Am.  Dec.  162;  Oarpentier 
T.  Montgomery,  13  Wall.  489,  but  referred  to  as  not  precluding  farther 
examination  as  to  the  validity  of  the  title  in  dispute,  and  holding  thKt 
wh^re  such  gnuit  does  not  identify  the  prociM  tiaet  of  land  gimnted, 
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the  title  is  an  imperfect  one,  needing  further  action  of  the  United  States 
government  to  make  it  perfect. 

Same. — Treaty  operated  as  a  confirmation  of  all  perfect  titles,  pp. 
661,  672. 

Cited,  Seale  ▼.  Ford,  29  Cal.  107,  to  the  same  effect;  Thompson  v. 
Doaksum,  68  Cal.  597,  in  affirmance. 

Same. — Third  persons  protected  against  confirmation  were  only  those 
holding  title  prior  to  acquisition  of  California,  pp.  668,  669. 

Cited,  De  Arguello  ▼.  Greer,  26  CaL  627,  quoting  from  the  principal 
case  (pp.  668,  669)  to  the  same  point;  to,  alao,  in  Miller  v.  Dale,  44  CaL 
677. 
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OOPPER  HILL  MIMNG  OOMPAmT  v.  JAMES  SPEN- 
CER, ROBERT  EPERSON,  EUSTACE  PARKER, 
HENRY  ATWOOD,  L.  LUCE,  HENRY  LUCE,  and 
WILLLASi  WHETTSTONE.    (No.  L) 

Monox  voB  Itaw  Thai*  —  8tat  or  PaoCBroiwM^-— Th«  pendency  of  a  mo- 
tion for  a  new  trial  does  not  operate  at  a  stay  of  proceedings,  to  aa  to  de* 
prWe  the  Conrt  of  the  power  of  ▼acatiag  an  order  appointing  a  receiyei 
made  before  the  trial. 

BBCuraa  -  •  Vmuvim«  Oaoat  Aptoihtino. —  The  appointment  of  a  reoelTef 
reatt  in  the  soand  diacretlon  of  the  Oourt  opon  a  Tlew  of  all  the  factt; 
one  of  which  la,  that  the  party  a»klng  the  appointment  should  make  oat  s 
prima  foofo  case;  and  after  an  e9  porfe  appointment  hat  been  made,  th« 
order  nay  be  vacatad,  either  "before  or  aft^  the  trial,  npon  a  proper  showing. 

BrsBCT  OF  IfonoH  FOB  Naw  Trial  oh  Bacai^am. —  Where,  pending  an 
action,  a  recelyer  has  been  appornted,  and  on  the  trial  judgment  of  nonsall 
it  rendeMd  agalntt  the  party  at  whote  instance  the  recelrer  wat  appointed, 
a  motloB  for  a  new  trial  tntpendt  the  opecatlon  of  the  Judgment  so  as  tt 
prerent  It  from  operating  as  a  discharge  of  the  recelTtr,  aDi«aa  an  order  It 
made  discharging  the  receWer. 

Vmrv9if  T.  Vent,  Wargo  d  09.,  4  Cal.  109,  commented  oa. 

AppmAi.  from  the  District  Court,  Sixteenth  Judicial  Dis- 

trieL  Calaveras  County. 

till 
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Gopper  Hill  Mining  Oompany  v.  Jun«t  8p«BC€r  0i  olt.«  (No.  L) 

The  facts  are  stated  in  the  opinicm  of  the  Court 
W.  L.  Dudley,  lot  Appellant 

B7  our  statute,  a  receiver  may  t)e  appointed  by  the  Court, 
or  a  Judge  thereof.  . 

^'  1st.  Before  judgment,  provisionally,  on  the  application  of 
either  party,  when  he  establishes  a  prima  facte  right  to  the 
proper^,  or  to  an  interest  in  the  property  wbiA  is  the  subject 
of  the  action,  and  which  is  in  the  possession  of  an  adverse 
party,  and  the  property,  or  its  rents  and  profits,  are  in  danger 
of  being  lost  or  materially  injured  or  impaired.*' 

'^  3d.  In  such  other  cases  as  are  in  aceordance  with  the  prac- 
tice of  Courts  of  equity  jurisdiction.*'  (Wood's  Dig^  Art 
878.) 

It  has  been  well  settled  by  this  Court  that  the  removal  of 
metals  from  a  mine  is  '^  taking  away  the  entire  substance  of 
the  estate,  and  comes  within  that  dass  of  trespass  in  which 
injunctions  are  now  universally  granted."  {Mefreed  Mining 
OompaiMf  V.  Fremont,  7  Cal  881*) 

Nothing  has  transpired  subsequent  to  the  appointment  of 
the  receiver  to  rebut  the  prima  faeie  rigjit  of  plaintiff  to  the 
mine. 

The  fact  that  on  the  trial  of  this  cause  the  plaintiff  became 
nonsuited,  rebuts  the  prima  facie  right  of  plaintiff  to  the  mbe, 
is  not  tenable. 

In  Wilson  v.  Corhier,  13  Cal.  168,  the  Conrt  says:  "As  a 
nonsuit  determines  noihingj  the  plaintiff  may.  proceed,  and 
under  better  proof,  if  he  can  procure  it,  try  his  case  anew." 

Again,  we  submit  that  tiie  plaintiff  having  moved  the  Court 
to  vacate  said  judgment  of  nonsuit,  and  grant  the  plaintiff  a 
new  tr^l,  and  served  notice  and  filed  statement  to  that  end 
such  motion  operated  as  a  stay  of  prooeedings,  extending 
through  the  whole  case,  until  the  motion  could  be  heard  and 
determined.    (See  Lurvey  v,  WeUs,  4  Gal.  106.) 

Taking  this  decision,  which  asserts  that  motion  for  new  trial 
■tajs  'Ake  operatiim  <xf.  tb^  judgnieji^,  ho^  eauld  the  order 
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Ooppw.HUl  IChUiis  Gomp«Bj  «.  James  Spencer  e(  «lt«  (Me.  D^ 

appointing  a  reoeiver  be  vacated  ontdl  diat  motion  be  decided ! 
If  the  judgment  of  nonsuit  did  determine  rights  in  favor  of 
defendanta,  were  they  not  held  in  abeyance  by  this  motion? 
Judgments  may  operate  to  put  a  party  in  possession  of  a  mine^ 
to  restore  metals  taken  therefrom,  and  in  the  hands  of  a 
receiver;  b)it  if  any  poroceeding  stays  the  operation  of  the 
judgment  for  one  purpose,  why  not  for  edit  If  restitution  of 
the  mine  cannot  be  obtained  while  motion  is  pending,  how  is 
the  ore  to  be  reached  that  has  been  taken  therefrom?  In 
Justices'  Courts,  where  the  powers  of  such  Oourts  are  defined 
by  statute,  a  Justice  of  the  Peace  has  the  ri^t  to  appoint  a 
receiver  in  actions  respecting  mining  claims,  and  to  keep  him 
in  possession  of  the  gold  dust  or  metals  as  ''long  as  such  action 
may  remain  imdetermined  in  any  Court.''  If  a  Justice  of  the 
Peace  can  appoint  a  receiver  for  such  purpose,  and  after  the 
action  has  been  tried  and  determined  in  his  Court,  and  an 
appeal  b^  taken  to  the  County  Court,  the  receiver  still  remain- 
ing in  possession,  then  what  justice  or  equity  would  there  be  in 
discharging  a  receiver  after  trial  and  judgment  in  the  Dia^ 
trict  Court,  while  an  appeal  was  pending  in  the  Supreme  Court 
from  such  judgment  ? 

If  the  first  subdivision  of  Art  878,  sec  148,  is  not  broad 
enough  to  cover  this  case,  then  the  third  is;  and  we  submit 
that  it  is  more  in  consonance  with  equity  and  justice  that  the 
metals  taken  from  the  mining  claim  in  controversy  should  be 
held  by  the  receiver  until  this  suit  is  determined,  than  that  they 
ahould  now  be  turned  over  to  the  defendants. 

Jf .  0.  Cohb,  also  for  Appellants. 

The  appellants  contened  that  a  motion  for  a  new  trial,-  for 
the  time  being,  stays  all  proceedings  in  the  Court  below  as 
effectually  and  fully  as  they  are  stayed  by  force  of  an  appeal. 

In  Hicka  v.  Miehaels  et  als.,  15  CaL  108,  the  Court  below, 
under  the  one  hundred  and  sixteenth  section  ef  ^e  Practice 
Act,  had  granted^  upon>  a  rule  to  show  cause,  a  .restraining 
order.     The  appUcktion  was  for  an  injunction*     Subsequently, 
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Oappcr  EUl  IChiliis  OomiMuij  «.  Jtmm  8p«M«r  9^  •!•.,  (Itau  LI 

upon  a  hearing  under  the  rule  to  show  eanae,  the  Orart  refoaed 
the  injunction  and  dissohred  the  refitraining  order. 

The  plaintiff  then  applied  to  the  Judge  to  fix  the  amount  of 
a  suspensive  appeal  bond,  stating  that  it  was  his  intention  to 
appeal  from  the  order,  and  that  he  hud  taken  the  necessary  steps 
for  that  purpose.  The  Judge  refused  the  applicatioi^  Plaintiff 
then  applied  for  a  fnandamus  to  compel  ^e  Court  below  to 
fix  the  amount  of  a  suspensive  appeal  bond,  on  an  appeal  from 
an  order  refusing  to  grant  an  injunction  and  dissolving  a  re- 
straining order,  etc. 

Mr.  Chief  Justice  Fidd  says:  ^The  restraining  oriet  ez* 
pired  by  its  own  limitation.  ♦  ♦  ♦  The  direction  of  the 
District  Judge  that  the  restraining^order  be  dissolved,  was 
unnecessary.  It  follows,  then,  that  no  injunction  was  granted 
in  the  case,  but  expressly  refused*  •  *  •  Can  an  appeal 
from  an  order  of  this  character,  (refusing  an  injunction,)  ope- 
rate to  create  an  injunction,  or  to  prolong  a  restraining  order, 
until  the  ruling  of  the  Judge  can  be  reviewed  by  the  appellate 
Court  t  It  is  dear  that  no  such  effect  ean  be  given  to  an 
appeal,  even  when  the  most  ample  bond  of  indemnity  is  tieor 
dered.  Where  an  injunction  has  been  refused,  there  is  nothing 
operative.  A  stay  can  only  be  sought  of  that  which  has  an 
existence,  and  by  its  operation  is  supposed  to  work  injury  to 
the  appellant  It  is,  therefore,  from  the  nature  of  the  ease, 
only  of  orders  or  judgments  whidi  command  or  permit  some 
acts  to  be  done,  that  a  stay  of  proceedings  can  be  had.  Kor 
can  an  appeal  operate  to  create  an  injtmetum  und»  any  dr- 
cumstances.^' 

In  Wood  V.  Dwight,  7  Johns.  OL  295,  an  injunction  staying 
execution  at  law  was  dissolved,  and  from  the  order  of  dissolu* 
tion*  an  appeal  waa  taken  to  the  Cbort  of  Errors.  The  de- 
fendant thereupon  moved  to  proceed  at  law,  notwithstanding 
the  appeal,  and  in  dedding  the  motion  Chancellor  Eent  sdd: 
*^  That  after  an  order  dissolving  an  injunction,  or  discharging  a 
party  from  a  writ  of  ne  exeat,  was  dijy  entered,  no  subsequent 
appeal  by  the  dissatisfied  party  could  of  itself  acffeet  the  valid- 
ly of  the  order,  or  revive  the  process  and  give  it  force  and 
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effect  An  afpp€al  only  doiys  future  proceedings  in  die  Ooiirt; 
but  here  ifi  no  fardier  prooeeding.  The  order  is  perfect  and 
finished  eo  inetarde  that  it  is  entered/' 

Upon  the  authority  of  these  two  cases,  the  appellants  con* 
tend  that  the  motion  for  a  new  trial  in  the  case  at  bar  operated 
as  an  effectual  stay  to  the  removal  of  the  reoeiTer. 

Oeorge  Cadwaiachr^  for  Respondent 

By  the  Court,  Sawteb,  J. 

This  action  was  brought  on  the  lOth  of  July,  1862,  to  re- 
cover possession  of  a  copper  mine.  On  the  7th  of  August, 
the  plaintiff  filed  an  affidavit  stating  that  ''said  defendants 
have  taken  from  the  copper  mine  in  dispute  some  twenty  or 
twenty-five  tons  of  copper  ore,  and  threaten  to  dispose  of  the 
same;  and  if  a  receiver  is  not  immediately  appointed,  such 
threat  will  be  carried  into  execution,  and  the  said  copper  ore 
be  lost  to  these  plaintiffs.''  On  the  same  day,  on  application 
of  plaintiff,  a  receiver  was  appointed,  and  as  so  far  as  shown  by 
the  record^  without  notice  to  defendants.  The  cause  was  tried 
in  January.  On  the  26th  of  that  month,  at  the  close  of  the 
plaintiff's  testimony,  the  Court — being  of  opinion  that  plaintiff 
failed  to  show  title — -granted  a  nonsuit  on  motion  of  defend- 
ants. The  defendants  then  moved  that  the  order  of  August 
7tb,  appointing  a  receiver,  be  vacated ;  and  the  motion,  after 
argument,  was  taken  under  advisement.  Afterwards,  within 
the  time  prescribed  by  law,  the  plaintiff  moved  to  set  aside 
the  nonsuit,  and  for  a  new  triaL  On  the  30th  of  March, 
while  the  motion  for  a  new  trial  was  still  undertermined,  the 
Court  entered  an  order  vacating  the  appointment  of  the  receiver, 
and  from  this  order  the  present  appeal  is  taken. 

It  is  insisted  that  the  pendency  of  a  motion  for  a  new  trial, 
propria  vigore,  stayed  all  proceedings,  and  that  it  was  error  to 
vacate  the  order  appointing  a  receiver^  pending  the  motion. 
Admitting  that  the  proceedings  were  stayed  generally  by  the 
motion,  it  does  not  follow  that  the  Court  could  not  vacate  the 
order. 
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The  exercue  of  the  power  of  Appomting  a  reoeiter  mk 
very  much  in  the  sound  diaofetion  of  the  Courts  ''  to  be  go^ 
emed  by  %  view  of  the  whole  cirouinatances  of  the  ease^  o&e 
of  the  circamstances  being  the  probabiUtj  of  the  plaintiff  being 
uitiinatelj  entitled  to  a  decree,"  (Adaxna'  ^^^»  ^  ^^% 
p.  725y  Note  1 ;  Edwarda  on  Baoaiw&tB,  S«) 

A  prima  facie  right  muet  be  made  out  in  the  first  instance. 
(Practice  Act,  section  143.)  If  it  should  subsequently  appear 
tiiat  the  appointment  of  the  receiver  was  improvidently  made, 
the  Court  would  undoubtedly  have  power  to  vacate  it  In 
this  instance  the  Court,  upon  the  trial,  was  satisfied  that  the 
plaintiff,  upon  his  own  testimony,  failed  to  sustain  the  prima 
facie  case  made  by  his  pleadings  and  affidavit.  Upon  such  a 
state  of  the  case,  it  was  clearly  competent  for  the  Court  to 
vacate  the  order,  notwithstanding  a  motion  for  a  new  trial  was 
pending,  and  admitting  the  effect  of  the  motion  to  be  to  stay 
proceedings  generally.  The  order  might  have  been  vacated 
before  trial  upon  a  proper  showing,  and  with  much  greater 
reason  after  it  had  appeared  upon  the  trial,  to  the  satisfaction 
of  the  Judge,  that  there  was  no  probability  of  an  ultimate 
recovery  in  the  action.  The  Judge  does  not  appear  to  have 
vacated  the  order  as  a  matter  of  course  upon  granting  the 
nonsuit.  He  took  the  question  under  advisement|  and  it  must 
be  presumed  that  the  propriety  of  continuing  the  receiver, 
under  all  the  circumstances  of  the  case^  was  fully  considered. 
We  cannot  perceive,  from  anything  diown  by  the  record  that 
the  Court,  in  vacating  the  order,  exceeded  the  bounds  of  a 
sound  judicial  discretion.  We  may  add,  it  is  not  dear  that  the 
affidavit  makes  a  sufficient  prima  facie  case  to  justify  the 
appointment  of  the  receiver  in  the  first  instance. 

We  think  the  case  of  Lurvey  v.  WeUs,  Fargo  A  Co.,  4  CaL 
106,  has  been  misapprehe9ded  by  appellant's  oounsdL  That 
case  does  not  hold,  as  seems  to  be  supposed,  that  at  the  mo- 
ment a  notice  of  motion  for  a  new  trial  is  served  the  Court 
loses  all  power  over  the  case,  except  such  as  relates  immedi- 
ate^ to  the  determinatio^  of  that  motion,  until  suoh  motion 
is  finally  decided*     It  simply  hoTds  that  when  a  par^,  widiin 
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the  proper  time,  gives  his  notice  and  takes  the  steps  necessary 
to  perfect  his  motion,  his  rights  as  to  such  motion  are  pre- 
served, and  the  Court  retains  its  jnrisdiction  to  grant  a  new 
trial,  even  though  there  should  be  an  adjournment  of  the  term 
before  the  motion  is  brought  to  a  hearing.  This  was  the  only 
question  considered  by  the  Court,  and  all  that  was  decided. 
The  Judge  below  in  that  case  construed  the  decision  in  Baldwin 
V.  Kramer,  2  Cal.  582,  as  holding  that  unless  a  motion  for  new 
trial  is  perfected  and  decided  at  the  same  terra  at  which  the  case 
is  tried,  the  Court  loses  all  jurisdiction  over  the  case,  and  cannot 
grant  a  new  trial  at  a  subsequent  term,  although  the  party 
has  taken  all  the  necessary  steps  within  the  time  prescribed  by 
the  statute,  and  no  hiaius  has  occurred,  in  his  proceeding.  On 
this  construction  he  dismissed  the  motion  for  a  new  trial,  on 
the  ground  that  he  had  lost  jurisdiction  over  the  case  by  the 
adjournment  of  the  term  pending  the  motion.  On  the  appeal 
the  only  point  to  which  the  attention  of  the  Judge  who  deliv- 
ered the  opinion  of  the  Court  was  directed,  was  whether,  by 
the  adjournment,  the  Court  had  lost  jurisdiction  to  .entertain 
the  motion  for  a  new  trial.  The  Court  did  not  undertake,  nor 
did  it  intend  to  say,  that  all  proceedings  were  necessarily 
stayed,  or  that  no  other  action  could  be  taken  in  the  case  till 
the  motion  for  a  new  trial  should  be  decided.  There  was  no 
siidi  question  in  the  case,  and  all  that  was  said  had  a  direct 
reference  to  .the  precise  question  then  under  consideration,  and 
to  nothing  else.  To  extend  the  decision  of  the  Court  beyond 
the  question  considered,  would  be  to  repeat  the  error  com- 
mitted by  the  District  Judge  in  that  very  case,  in  construing 
the  decision  in  Baldwin  v.  Creamer, 

The  motion  for  a  new  trial  doubtless  suspended  the  opera- 
tion of  the  judgment  of  nonsuit,  so  far  as  to  prevent  it  from 
operating  of  its  own  vigor  as  a  discharge  of  the  receiver,  and 
preserved  the  rights  of  the  plaintiff  acquired  under  the  order 
appointing  the  receiver  imtil  the  order  was  directly  acted  upon 
by.  the  Court  But  it  did  not  suspend  the  power  of  the  Court 
to  determine,  under  the  circumstances  of  the  case  developed 
on  the  trial,  the  propriety  of  continuing  the  order  in  force  till 

vou   xxv--a 
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the  motion  for  a  new  trial  ahonld  be  finally  detcTmined    There 
is  nothing  in  the  case  of  Lwrvey  v.  Wells,  Fcurgo  &  Co,,  wheo 
properly  construed,  inconsistent  with  the  views  here  expressed* 
Judgment  affirmed. 


OOPPER  HILL  MINING  COMPANY  v.  JAMES  SPEN- 
OER,  ROBERT  EPERSON,  EUSTACE  PARKER, 
HENRY  ATWOOD,  L.  LUCE,  HENRY  LUCE,  ato 
WILLIAM  WHETTSTONE.     (No.  2.) 

Mnmro  Claims  —  Vbbbal  Saub  cm. — The  rale  allowing  mining  elalna  to 
bt  tranaferred  by  a  yerb^l  aale  and  dellTery  of  posaeaaion,  only  applies  to 
eaaea  where  the  grantor  la  In  actual  poaaeaaion  and  can  delirer  poaoessloa 
to  the  grantee ;  and  doea  not  extend  to  caaea  where  at  the  time  of  the  nle 
the  elalm  la  in  the  adverae  poaaeaaion  of  third  partlea.  In  aach  eaaea,  there 
moat  ba  a  written  conTeyanoa  to  paaa  the  title. 

liable  JfofMitoi^  7ii»«e<  Oomptm^  r.  Birmukkam,  20  Cal.  106,  commented  on. 

Apfsajl  from  the  Distriot  Court,  Sixteenth  Judicial  District, 
Oalaveras  Connly. 

The  facts  are  stated  in  the  opinion  of  the  OourL 

M.  0.  Cobb,  for  Appellants. 

Appellants  daim  that,  under  the  decisions  of  the  Supreme 
Oourt  in  English  v.  Johnson,  17  Cal.  107 ;  Atwood  v.  Fricott, 
17  CaL  43 ;  Table  Mowntam  Tunnel  Company  v.  Stranahan,  20 
Cal.  199,  Uiat  going  upon  a  mining  claim,  posting  up  writtea 
notices  thereon  at  each  end  of  the  claim  showing  the  extent 
of  their  ground  and  indicative  of  their  intention  to  work,  and 
actually  working  upon  a  part  of  their  daim — provided  all  this 
is  conformable  to  mining  customs  —  is  a  possession  of  the  daim 
as  full  and  effectual  as  thou^  the  claim  were  surrounded  by 
a  fence;  that  such  a  possession  under  the  same  decisions  can 
be  transferred  without  any  instrument  of  writing,  to  be  held 
in  precisely  the  same  way  by  the  grantee  or  transferee. 

Under  the  decisions  the  appeiQants  fail  to  see  what  partic- 
idar  efficacy  there  might  lurre  been  in  a  deed  over  the  parol 
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transfer  or  surrender  of  possession  in  this  case.  The  rule  of 
law  undoubtedly  is  that  where  an  entry  on  land  is  made, 
under  color  of  title  by  deed,  the  possession  is  deemed  to  extend 
to  the  bounds  of  the  deed,  although  the  actual  settlement 
and  improvements  are  only  a  small  part  of  the  tract.  In 
such  cases  the  law  construes  the  entry  to  be  co-extensive 
with  the  grant  of  the  party,  on  the  ground  that  it  is  his  clear 
intention  to  assert  such  possession.  (ElUcott  v.  Pearl,  10 
Peters,  412.) 

The  Court,  in  ElUcott  v.  Pearl,  10  Peters,  441,  Justice 
Story,  says:  "The  assumption  that  there  can  be  no  possession 
to  defeat  an  adverse  title  except  in  one  or  other  of  these  ways  — 
that  is,  by  an  actual  residence  or  an  actual  incloeure — is  a  doc- 
trine wholly  irreconcilable  with  principle  and  authority. 
!N'othing  can  be  more  clear  than  that  a  fence  is  not  indispen- 
sc.ble  to  constitute  possession  of  a  tract  of  landi  The  erection 
of  a  fence  is  nothing  more  than  an  act  presumptive  of  an 
intention  to  assert  an  ownership  and  possession  over  the  prop- 
erty. But  there  are  many  other  acts  which  are  equally  evincive 
of  such  an  intention  of  asserting  such  ownership  and  posses- 
sion—  such  as  entering  upon  land  and  making  improvements 
thereon,  raising  crops  thereon,  felling  and  selling  trees  thereon, 
etc.,  under  color  of  title." 

In  Barr  v.  Oraiz,  4  Wheat  228,  the  same  Court,  Justice 
Story,  says:  "Where  two  persons  are  in  possession  of  land 
at  the  same  time  under  different  titles,  the  law  adjudges  him 
to  have  the  seizin  of  the  estate  who  has  the  older  and  better 
title." 

In  the  case  at  bar  the  older  and  better  title  was  in  the 
plaintiffs,  derived  by  them  from  the  original  locators,  who 
located  on  the  29th  of  May,  1861. 

Appellants  understand  the  established  doctrine  of  this 
Court  now  to  be,  that  an  entry  on  a  mining  claim  under  color 
of  title  by  putting  up  notices  or  erecting  metes  or  bounds,  or 
by  doing  both,  carries  with  it  the  possession  of  the  whole 
claim  to  the  extent  claimed  by  the  notices  or  defined  by  the 
metes  and  bounds  erected,  althou^^  the  actual  possession  and 
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improvements  are  only  on  a  small  part  of  the  daim,  or  eyen  not 
<m  the  claim  at  all,  but  in  proximity  thereto. 

If  plaintiffs'  grantors  or  vendors  could  locate  a  claim  and 
bold  it  by  posting  notices,  under  the  mining  customs  of  the 
country,  and  if  their  claim  as  thus  located  could  pass  to  plain- 
tiffs by  a  tranter  of  possession  merely  —  that  is,  such  possession 
as  they  had  under  their  notices — it  then  makes  no  difference 
whether  the  defendants  entered  before  or  after  the  transfer  to 
plaintiffs,  or  whether  they  were  claiming  to  occupy  adversely 
or  otherwise. 

The  entry  of  defendants  does  not  come  within  the  rule  aa 
laid  down  in  EUicott  v.  Pearl,  and  cases  there  cited,  and  any 
daim  or  act  on  the  part  of  defendants  under  such  an  entry 
could  not  constitute  an  adverse  possession. 

The  defendants'  entry  was  upon  the  plaintiffs'  grantors' 
possession,  as  said  before,  as  much  so  as  if  plaintiffs'  mining 
daim  had  been  surroimded  by  a  fence;  and  no  claim  or  sub- 
aequent  act  on  defendants'  part  can  or  could  exalt  their  ooen- 
pancy  into  anything  but  a  naked  trespass. 

The  plaintiffs  had  a  right  to  consider  the  entry  and  acts  of 
defendants  as  amounting  to  an  ouster,  and  they  had  the  right 
to  elect  the  point  of  time  at  which  this  ouster  should  taka 
place. 

They  have  fixed  it  in  their  complaint  as  being  on  the  Ist  of 
July,  1861,  four  days  after  the  transfer  of  possession  to  them. 

Ouster  by  election  is  created  by  acts,  without  actual  force, 
and  in  themselves  equivocal  and  not  necessarily  amounting  to 
an  entire  and  immediate  ouster  of  the  freehold,  but  which  the 
owner  may,  if  he  pleases,  treat  as  usurpations  of  his  frediold 
for  the  sake  of  vindicating  his  title  by  an  action  at  law. 

In  such  cases,  the  act  of  entry  being  equivocal,  and  being 
either  a  trespass  or  a  disseizin,  according  to  &e  intent,  the 
law  will  not  permit  the  wrongdoer  to  qualify  his  own  wrong, 
and  explain  it  to  be  a  mere  trespass,  unless  the  owner  elects 
so  to  consider  it.  (Prescott  v.  Nevers,  4  Mason,  326 ;  Ricard 
V.  Williams,  7  Wheat.  60;  Bobison  t.  Swett,  8  Green,  316; 
^Allen  V.  HoUen,  20  Pick.  468.) 
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Oeorge  Oadwalader,  for  Respondent 

The  question  reduced  to  its  true  import:  Is  a  parol  sale  of 
a  copper  mineral  ledge,  unattended  or  followed  by  the  transfer 
of  possession,  valid  t  ' 

This  proposition  the  appellant  must  sustain  in  this  Court, 
for  the  surrender  by  the  locator,  and  the  receipt  of  stock, 
can  hardly  amount  to  anything  more  or  less  than  a  purchase 
by  the  plaintiff  of  mining  ground  for  shares  in  its  capital 
stock. 

The  locator  says :  "  I  have  one  himdred  feet  in  the  Copper 
Hill  Claim,  which  I  will  surrender  to  you  for  ojie  hundred 
shares  of  your  stock/'  The  stock  is  delivered,  and  the  trans- 
action is  done.  This  formula  appellant  is  obliged  to  urge  ia 
the  legal  equivalent  of  a  conveyance  of  a  bill  of  sale  or  a 
transfer  of  the  actual  possession  from  seller  to  buyer. 

The  decisions  of  this  Court,  through  twelve  volumes,  were 
to  the  effect  that  mining  claims  in  this  State  were  real  estate 
or  in  the  nature  thereof,  and  that  to  pass  title  thereto  it  either 
required  a  deed,  a  bill  of  sale,  or  some  memorandum  in 
writing.  (McCarron  v.  O'Covmell,  7  Cal.  168 ;  Merced  Min- 
ing Company  v.  Fremont,  7  Cal.  319;  McKeon  v.  Bisbee,  9 
CaL  142;  ClarJc  v.  McElroy,  11  Cal.  160;  Watts  v.  White, 
13  Cal.  324;  Merritt  v.  Judd,  14  Cal.  64i;Bogg8  v.  Merced 
Mining  Company,  14  Cal.  874.) 

Then  followed  the  decision  of  this  Court  in  the  case  of 
Table  Mountain  Company  v.  Stranahan,  20  Cal,  198,  holding 
for  the  first  time  that  the  right  of  a  miner  in  his  claim  was  of 
such  a  nature  that  it  might  be  parted  with  without  a  deed, 
bill  of  sale,  or  memorandum  in  writing,  and  by  a  transfer  of 
the  actual  possession  thereof  from  seller  to  buyer.  This  was  the 
extent  of  the  rule  laid  down. 

When  it  said  that  rights  resting  in  possession  might  be  sold 
hy  a  transfer  of  that  possession,  and  that  the  transfer  of  that 
possession  would  be  evidence  of  a  sale,  and  equally  efficacious 
as  a  conveyance,  it  surely  did  not  contemplate  the  converse 
of  the  rule  being  true  — that  a  right  to  a  piece  of  mining 
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ground  not  in  possession  might  be  sold  or  transferred  by  mere 
words.  The  transfer  of  possession  imports  some  physical  acts; 
the  seller  at  the  time  must  be  in  possession,  he  must  give  it 
up,  and  the  buyer  must  take  it  This  done,  the  buyer 
becomes  invested  with  the  possessory  right  of  the  seller  as 
fully  as  if  a  deed  had  been  executed  and  delivered.  The 
main  question  then  is.  What  is  evidence  of  the  sale  of  a  min- 
ing claim?  because  it  is  a  question  of  evidence.  We  assert 
that  there  are  only  three  ways  in  which  such  a  sale  can  be 
proved : 

1.  By  deed  (which  is  the  best  way.) 

2.  By  biU  of  sale. 

3^  By  a  transfer  of  the  actual  possession  from  seller  to 
buyer. 

Adverse  counsel  insists,  however,  there  is  a  fourth  mode, 
which  is  not  by  deed,  nor  by  a  bill  of  sale,  nor  by  a  transfer 
of  possession,  but  by  oral  commimication  between  seller  and 
buyer,  accompanied  by  the  receipt  of  the  consideration,  and 
that  the  interests  of  the  different  parties  in  the  claim  in  dis- 
pute passed  to  the  plaintiff  upon  its  stock  issue  to  them. 

It  is  scarcely  conceivable  that  such  a  mode  of  conveyance 
of  a  copper  ledge  or  a  piece  of  mining  ground  can  meet  the 
sanction  of  this  Court  Certain  it  is,  that  no  decisions  have 
at  any  time  been  .made  by  this  tribunal  supporting  sudi  a 
doctrine,  but  all  thereof  are  at  war  with  it  A  mining  claim, 
whether  real  estate  or  not,  approximates  so  nearly  thereto  as 
to  draw  to  its  government  all  the  familiar  rules  of  evidence 
relating  to  realty.  Their  possession  is  recovered  in  the  action 
of  ejectment;  mortgages  affect  them  in  the  same  manner  as 
they  do  real  estate.  Inherently  they  are  valuable  estates  in 
law;  to  say  that  an  oral  sale  thereof,  when  in  the  adverse 
possession  of  third  parties,  is  valid,  is  to  advance  a  doctrine 
that  is  dangerously  false. 

But  the  Court  cannot  fail  to  observe  that  the  facts  show 
that  the  defendants  were  in  possession  of  the  six  hundred  feet 
of  ground  before  the  plaintiff  was  created  or  acquired  any 
interest  or  right  in  any  part  of  the  ground.    Had  the  plaintiff 
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entered  under  a  paper  title^  conveying  to  it  the  entire  claim, 
its  possession  would  not  have  embraced  the  ground  in  our 
possession  at  that  time.    (Otmn  v.  Bates,  6  Cal.  263.) 

The  rule  is  thus  stated  by  Judge  Story  in  Ellicott  ▼.  Peaa-l, 
10  Peters,  412,  who  says:  "The  entry  into  possession  of  a 
tract  of  land  under  a  deed  containing  metes  and  bounds,  gives 
a  constructive  possession  of  the  whole  tract  if^  not  in  any 
adverse  possession,  although  there  may  be  no  fence  or  indosure 
round  the  ambit  of  the  tract,  and  an  actual  residence  only  on 
part  of  it'* 

And  here  we  may  observe  with  great  propriety  that  the 
entry  of  the  plaintiff  on  the  26th  day  of  June,  1861,  with 
the  oral  consent  of  the  locators,  did  not  give  the  plaintiff  a 
greater  possessory  right  than  if  it  had  entered  under  a  convey* 
ance  from  the  same  parties.  The  doctrine,  however,  of  Ellicot 
▼.  Pearl  and  Chunn  v.  Bates,  is  expressly  limited  to  cases  where 
parties  enter  under  a  paper  title,  and  there  would  seem  to 
be  no  such  thing  as  a  constructive  possession  of  ground  given 
by  mere  words,  and  hence  it  follows  that  whatever  possession 
the  plaintiff  got  from  the  locators  could  not  and  did  not 
embrace  the  land  in  the  possession  of  the  defendants ;  and  thus 
the  Court  will  see  that  in  whatever  aspect  the  case  of  plaintiff 
is  viewed,  there  is  still  the  incurable  defect,  the  broken  link 
in  the  chain  of  title,  or  a  failure  to  show  an  interest  in  the 
subject  matter  of  the  action* 

By  the  Court,  Sawybb,  J. 

This  is  an  appeal  from  a  judgment  of  nonsuit  and  the  order 
denying  a  new  trial.  The  suit  was  brought  to  recover  six 
hundred  feet  of  mining  ground.  The  evidence  of  the  plaintiff 
shows  that  a  party  of  miners,  on  or  about  the  1st  of  June, 
1861,  located,  in  the  usual  mode,  three  thousand  feet  or  more 
in  length  on  a  copper  ledge,  and  oonunenced  the  work  of 
developing  the  mine ;  that  from  the  7th  to  the  10th  of  June  — 
certainly  as  early  as  the  10th  —  the  defendants  also  located,  by 
putting  up  notices  and  immediately  commencing  work  upon 
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it,  that  portion  of  the  same  lode  now  in  controversy,  and  that 
they  have  ever  since  been  in  possession,  claiming  it  nnder  said 
location;  that  on  the  26th  of  the  same  month  the  locators 
first  named  and  their  assigns,  in  pursuance  of  the  statutes  of 
California,  organized  themselves  into  a  corporation  under  the 
name  of  the  Copper  Hill  Mining  Company,  the  present  plain- 
tiff;  that  the  said  parties  then,  to  use  their  own  phrase, 
'^  surrendered  their  claim  to  the  corporation,"  and  took  stock  m 
lieu  of  it.  The  language  of  all  the  witnesses  on  this  point  is 
nearly  identical,  and  the  following  testimony  of  Mr.  Brown 
will  serve  to  express  in  the  language  of  the  witnesses  all  that 
was  said  in  regard  to  the  transfer  of  the  title  to  the  plaintiff: 
''I  surrendered  all  my  interests  and  those  I  was  represent- 
ing in  and  to  said  claim  to  corporation,  Copper  Hill  Mining 
Company,  plaintiff,  and  took  certificates  of  stock  in  lieii. 
There  were  no  deeds  of  this  claim  made  to  the  corporation  by 
any  of  the  owners."  The  following  is  also  sttated  in  the 
records  as  an  admission  by  plaintiff:  '^  Plaintiff  here  admitted 
that  no  deeds  or  conveyances  in  writing  were  made  to  the 
corporation  by  any  of  the  owners  or  holders  of  said  mining 
claim;  that  all  rights,  claim,  and  possession  of,  in,  and  to 
said  mining  ground,  whatever  the  same  might  be,  are  var- 
rendered  and  given  up  to  the  company  and  merged  in  said 
corporation,  such  owners  receiving  from  corporation  certifi- 
cates of  stock  according  to  the  amount  so  surrendered."  The 
foregoing  facts  and  testimony,  together  with  subsequent  work 
and  other  acts  of  possession  and  ownership,  on  behalf  of  the 
corporation,  on  portions  of  the  claim  outside  of  the  ground 
in  dispute^  constitute  the  evidence  of  title  upon  which  plaintiff 
relied  for  a*  recovery. 

The  appellant  claims  that  under  the  decision  in  TahU 
MotmUUn  Tunnel  Company  v.  Stranahan,  20  CaL  198,  the 
evidence  establishes  a  title  sufficient  to  authorize  a  recovery. 
We  think  the  principle  announced  in  that  case  not  applicable 
to  the  one  under  consideration.  In  the  former  case,  the  co^ 
poration  had  acquired  the  possession  of  the  locators  to  the 
entire  claim,  and  the  defendants  subsequently  entered  upon 
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the  possession  of  the  corporation.  In  the  present  instance, 
the  defendants  entered  into  the  adverse  possession  of  the  dis- 
puted ground  before  the  corporation  was  formed,  and  they 
were  in  such  adverse  possession  at  the  time  of  the  organization 
of  the  corporation  and  the  so-called  '^  surrender ''  of  the  claims 
to  the  plaintifpy  and  the  acceptance  of  the  stock  in  lieu  thereof 
by  the  locators.  The  corporation  did  not  succeed  to  the  pos- 
session of  the  locators  in  that  part  of  the  lode  in  dispute,  for 
the  reason  that  it  was  then  and  it  has  ever  since  been  in  the 
adverse  possession  of  the  defendants.  The  entry  of  the 
plaintiff  upon  such  portion  of  its  grantors'  claims  as  was  at 
that  time  in  the  possession  of  such  grantors,  did  not  draw 
after  it  the  possession  of  that  portion  of  their  original  claim 
which  was  then  in  the  adverse  possession  of  the  defendants. 
The  locators  could  only  surrender  such  possession  as  they  had, 
and  that,  as  shown  by  the  plaintiff's  own  evidence,  did  not, 
at  the  time  of  the  surrender,  or  at  any  subsequent  time, 
extend  to  the  mining  ground  in  dispute.  The  possession  of 
the  ground  in  controversy  having  never  been  transferred  to  the 
plaintiff,  it  was  necessary  to  show  that  the  plaintiff  had 
acquired  the  title  of  the  locators  under  whom  it  claimed.  The 
witnesses,  with  singular  uniformity  of  expression,  use  the 
loose -language:  I  "surrendered"  my  "claim"  or  "interest," 
**and  received  certificates  of  stock  in  li^u."  They  do  not 
state  what  acts  they  performed  which  they  regarded  as  con- 
stituting the  "  surrender."  It  is  manifest,  however,  that  these 
parties,  like  many  others  in  like  cases,  were  at  the  time  of 
the  transaction  acting  under  the  erroneous  impression  that 
because  they  constituted  the  stockholders  of  the  new  corpo- 
ration, they  were,  therefore,  as  to  this  mining  enterprise, 
identical  with  the  corporation  itself,  and  that  their  title  to  the 
mining  daima  vested  in  the  plaintiff  by  virtue  of  the  act  or- 
ganizing themselves  into  a  corporation  for  the  purpose  of  work- 
ing the  mine.  By  that  act  alone,  they  only  created, an  ideal 
being  capable  of  receiving  a  conveyance  of  their  respective 
interests  in  the  mine.  It  did  not  invest  the  corporation  with 
the  title  to  those  interests.     In  all  probability  there  was  no 
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formal  attempt  or  agreement  to  transfer  the  title.  But  place 
the  facts  appearing  in  the  evidence  in  the  light  most  fayor- 
able  to  the  plaintiffs,  and  the  most  that  can  be  claimed  for 
them  is,  that  in  consideration  of  the  receipt  of  the  certificates 
of  stock,  there  was  an  agreement  and  attempt  to  make  an  oral, 
verbal  transfer  to  the  plaintiffs  of  the  respective  interests  of 
the  locators  in  the  mining  ground  at  the  time  in  the  adverse 
possession  of  the  defendants.  We  think  that  such  a  transfer 
is  insufficient  to  pass  the  title.  Tinder  such  circumstances  a 
written  instrument  is  necessary. 

'  The  appellant  insists  that  the  question  as  to  the  adverse  posr 
session  of  the  defendants  should  have  been  submitted  to  the 
jury.  The  plaintiff's  testimony  clearly  shows  that  the  posses- 
sion was  adverse.  The  motion  for  nonsuit  was  made  upon  the 
dose  of  plaintiff's  testimony.  It  was  not  necessary  to  submit 
the  question  to  the  jury. 
Judgment  affirmed. 


GEORGE  W.  TYLER  v.  J.  F.  HOUGHTON. 

JVBiSDicnoir  or  Supiaiui  Conar. —  TJsdtr  the  Coutltution  m  ameaded,  ttit 
Supreme  Gonrt  has  original  JnrladlctloB  to  Usne  write  of  maBdamns  ee^ 
,     tlorarl,  prohibition,  and  habeas  corpus. 

Unmaan  or  Taunn  in  Tbust  Estatb. —  A  trustee  of  an  ezprets  tniit 
is  a  person  harlng  each  beneficial  Interest  in  the  trust  estate,  within  tbt 
meaning  of  the  four  hundred  and  alzty-elghth  section  of  the  Practice  Act 
as  to  enable  him  to  apply  for  a  mandamus  to  compel  the  Surreyor-GenenU  t* 
allow  him  to  contest  before  him  the  appllcatloo  of  a  third  person  for  tbt 
purchase  of  the  land  held  In  trust. 

nusTDi — Action  bt.^ — The  trustee  of  an  express  trust  may  malntahi  u 
aetlon  to  prereat  waste  or  trespass  upoa  the  land  held  in  trust,  or  to  recorer 
possession  thereof,  without  joining  with  him  his  oetiui  t^ie  trust;  and  should 
he  refuse  to  do  so,  his  oettnl  que  trust  may  compel  bim  by  aetloa  to  do  ta 

Statb  Lands  —  Contbstino  Pubchijib  or. —  It  Is  the  duty  of  the  Sorreyo^ 
General  to  hear  and  determine  all  contests  which  may  be  brought  before 
him  by  any  persoa  touching  the  right  of  the  State  to  sell  lands,  or  of  the 
appUcaat  to  purchase  the  samsb  oven  thoi«h  the  eontsstaat  does  net  seek 
to  purchase. 

Appuoatiov  to  the  Supreme  Oourt  for  writ  of  mandate. 
In  January,  1868,  one  Stayton  was  in  the  possession  of  a 
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tract  of  land  in  the  Cotinty  of  San  Joaquin,  described  as  the 
northeast  quarter  of  section  twenty-seven,  the  west  half  of  the 
northwest  quarter  of  section  twenty-six,  the  southwest  quarter 
of  the  soutiieast  quarter  of  section  twenty-two,  and  the  south- 
west quarter  of  the  southwest  quarter  of  section  twenty-three, 
township  four  north,  range  five  east^  Mount  Diablo  meridian. 

The  land  was  inclosed  by  a  substantial  fence,  and  Stayton 
and  his  grantors  had  been  in  possession  of  the  same  for  about 
eight  years.  At  the  time  aforesaid,  Stayton  deeded  the  land 
to  Geo.  W.  Tyler,  in  trust,  to  pay  certain  debts  due  frorc' 
Stayton  to  one  Ryer.  Stayton  continued  to  occupy  the  land 
until  October,  1863,  as  the  tenant  at  will  of  Tyler;  when, 
without  Tyler's  consent,  he  surrendered  possession  of  the  same 
to  lusher  &  Go.  Fisher  b  Oo.,  soon  after,  induced  Granger 
and  two  other  persons  in  their  employ  to  apply  to  the  State 
Locating  Agent  to  locate  the  land  for  them  in  lieu  of  the  six- 
teenth and  thirty-sixth  sections.  The  Agent  made  the  loca- 
tion in  the  name  of  Granger,  and  sent  it  to  the  Surveyor-Gen- 
eral for  his  approval 

Tyler  filed  in  the  office  of  the  Surveyor-General  his  protest 
against  tiie  approval  of  the  location,  and  claimed  to  be  allowe«i 
to  contest  before  him  the  right  of  Granger  to  have  the  loca- 
tion approved. 

Tyler  did  not  claim  to  locate  the  lands  himself,  but  merely 
claimed  the  privilege  of  contesting  the  right  of  the  State  to  select 
these  lands. 

The  Surveyor<3eneral  refused  to  allow  the  contest  to  be 
mada 

Tyler  A  Oobh,  iot  Applicant 

J.  O.  McOvUaugh,  Attomey-Oeneral,  and  Bvdd  di  Cart,  for 
Bespondent. 

By  the  Oourt,  SANDXBSOir,  0.  J. 

This   is   an  application  for  a   mandamus  to  compel   the 
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respondent^  as  Snrveyor-G^eral  and  Register  of  the  State 
Land  Office,  to  allow  the  petitioner  to  contest  before  him  the 
application  of  one  Granger  for  the  purchase  of  certain  lands 
in  lieu  of  the  sixteenth  and  tiiirtj-sizth  sections,  under  the  Act 
of  the  27th  of  April,  1863. 

The  first  question  presented  for  our  determination  is  as 
to  the  jurisdiction  of  this  Court  in  this  dass  of  cases.  Under 
the  new  Constitution,  it  is  claimed  this  Court  has  orignal 
jurisdiction  in  cases  of  mandamus,  certiorari,  and  prohibitioiL 
Upon  this  point  the  language  of  the  old  Constitution  was  ai 
follows :  '^  And  the  said  Court,  and  each  of  the  Justices  thers- 
of,  shall  have  power  to  issue  writs  of  habeas  corpus  at  the 
instance  of  any  person  held  in  actual  custody.  They  shall 
also  have  power  to  issue  all  other  writs  and  process  necessary 
to  the  exercise  of  their  appellate  jurisdiction."  The  new  Con- 
stitution reads  as  follows:  "The  Court  shall  also  have  pow« 
to  issue  writs  of  mandamus,  certiorari,  prohibition,  and  habeas 
corpus,  and  also  all  writs  necessary  or  proper  to  the  complete 
exercise  of  its  appellate  jurisdiction."  It  is  dear  that  under 
the  old  Constitution  this  Court  had  no  original  jurisdiction 
except  in  cases  of  habeas  corpus.  The  only  change  made  by 
the  new  Constitution  is  the  addition  of  the  writs  of  mandamus^ 
certiorari,  and  prohibition.  These  writs  could  be  issued  in  aid 
of  the  appellate  jurisdiction  of  the  Court  previous  to  the 
amendments  to  the  Constitution  under  the  general  power  con- 
ferred to  issue  all  writs  and  process  necessary  to  the  exercise 
of  its  appellate  jurisdiction.  Therefore,  there  could  have  been 
no  occasion  to  enumerate  these  writs  for  the  purpose  of  enlarg- 
ing the  appellate  powers  of  the  Court  Thus  the  change,  in 
the  language  of  the  Constitution,  is  made  purposeless,  unless 
we  hold  that  the  intention  was  to  add  to  the  original  jurisdic- 
tion of  the  Court  And  we  think,  although  it  might  have  been 
more  clearly  expressed,  that  such  intention  is  apparent  from 
the  language  used.  The  dause  in  question  must  be  read  as 
giving  express  power  to  issue  the  writs  of  mandamus,  certio- 
rari, prohibition,  and  habeas  corpus,  and  in  addition  thereto,  all 
writs  necessary  or  proper  to  the  complete  exercise  of  its  appel- 
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late  jurisdictioiL     By  this  reading  only  can  any  design  be 
accorded  to  the  change  which  has  been  made. 

The  petitioner  in  this  case  holdti  the  title  or  interest  in 
the  land  in  question,  by  virtue  of  which  he  daims  the  right 
to  contest  the  application  of  Granger,  as  trustee  of  an  express 
trust,  and  it  is  urged  that  he  is  not  "the  party  beneficially 
interested,"  within  the  meaning  of  the  four  hundred  and  sixty- 
eighth  section  of  the  Practice  Act,  which  prescribes  by  whom 
an  application  for  a  mandamus  shall  be  made.  That  section 
requires  the  application  to  be  made  by  "  the  party  beneficially 
interested."  It  is  the  duty  of  a  trustee  to  look  after,  guard, 
and  protect  the  trust  estate  against  all  enemies;  and  it  is  not 
the  policy  of  the  law  to  place  stumbling  blocks  in  his  path. 
On  the  contrary,  it  intends  to  afford  every  facility  to  that  end. 
And  especially  is  such  the  case  under  our  system  of  practice. 
The  sixth  section  of  the  Practice  Act  is  in  the  following  words : 
"An  executor  or  administrator,  or  trustee  of  an  express  trust, 
or  a  person  expressly  authorized  by  statute,  may  sue,  without 
joining  with  him  the  person  or  persons  for  whose  benefit  the 
action  is  prosecuted.  ♦  ♦  ♦  />  That  the  trustee  would  be 
bound  to  bring  an  action  to  prevent  waste  or  trespass  upon  the 
land  in  question,  or  ejectment  to  recover  its  possession  in  case 
of  ouster,  does  not  admit  of  doubt  On  the  contrary,  should 
he  refuse  to  do  so,  his  cestui  que  trust  may  bring  an  action  to 
compel  him  to  do  so.  Such  being  the  case,  it  is  anomalous  to 
say  that  he  cannot  apply  for  other  relief,  if  necessary,  in  his 
own  name.  The  application  for  a  mandamus  is  a  proceeding 
in  the  nature  of  an  action ;  and  in  our  judgment  the  sixth  sec- 
tion of  the  Praetice  Act  as  much  applies  to  the  case  of  a  man- 
damus as  to  any  other  which  may  arise  under  that  Act.  In 
our  judgment,  an  executor  or  administrator,  or  trustee  of  an 
express  trust,  may  invoke  any  remedy  afforded  by  the  law  of 
the  land,  in  their  oym  names,  without  joining  with  them  the 
person  or  persons  for  whose  benefit  they  are  acting,  in  all  cases 
where  such  remedy  is  lawful  and  proper,  and  that  they  labor 
under  no  disability  which  would  not  attach  to  the  parties  for 
whom  they  act     It  follows  that  the  petitioner  in  the  present 
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case  18  a  parly  beneficially  interested  within  the  meaning  of 
the  four  hundred  and  sixtj-eighth  section. 

The  petitioner  does  not  himself^  nor  on  behalf  of  his  ces- 
tui que  trust,  seek  a  purchase  from  the  State  of  the  land  in 
question;  and  it  is  next  iirged,  on  behalf  of  the  Surv67o^ 
General  and  Raster  of  the  State  Land  Office,  that  he  is  not 
authorized  to  entertain  a  contest  between  parties  who  are  not 
both  applying  for  a  purchase  of  the  land.  We  do  not  so  read 
the  statute.  There  is  certainly  no  such  restriction  ezpresaly 
imposed  by  the  terms  of  the  Act^  and  auch  a  restriction  is 
repugnant  to  the  whole  scope  and  design  of  the  Act  The 
object  of  the  Act,  as  expressed  in  its  title,  is  to  provide  for  the 
sale  of  lands  belonging  to  the  State.  In  order  to  effect  this 
object,  it  is  of  primary  consequence  to  ascertain  what  land 
belongs  to  the  State.  When  application  is  made  for  the  pur 
chase  of  any  g^yen  parcel  of  land,  it  is  of  first  importance, 
alike  to  the  interest  of  the  purchaser  and  the  State,  to  ascertain 
whether  such  land  is  subject  to  selection  and  location  by  the 
State.  If  it  is  not,  the  State  can  neither  paas  the  tide,  nor 
can  the  applicant  acquire  any  1^  the  proposed  action.  It 
would  be  folly,  therefore,  on  the  part  of  the  State  and  the 
purchaser,  to  avoid  any  contest  which  might  throw  light  upon 
the  question  of  title.  Clearly  it  is  the  policy  of  the  Act  m 
question  to  invite  rather  than  discourage  contests  of  this  kind. 
The  State  can  gain  nothing  by  selling  land  to  which  she  has 
no  tide,  and  to  decline  a  contest  involving  that  tide,  from 
whatever  quarter  it  may  come,  would  be  practicing  a  speciea 
of  fraud  upon  her  own'  citizens,  for  by  such  a  course  it  may 
not  unf  requently  happen  that  she  will  sell  land  which  does  not 
belong  to  her,  and  involve  the  purchaser  in  litigation  more 
costly  than  the  land  itself,  to  which  its  loss  may  be  superadded. 
In  our  judgment,  it  is  made  the  duty  of  the  Surveyor-General 
to  hear  and  determine  all  contests  which  may  be  brought 
before  him  touching  the  right  of  the  State  to  sell,  or  the  appli- 
cant to  purchase,  in  the  manner  prescribed  in  the  twenty- 
seventh  section  of  the  Act 
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Let  a  peremptory  mandamus  iwie  ptmaant  to  the  prayer  of 
Ihe  petitioner. 


JOSE  G.  URIDIAS  v.  JOHN  0.  MORRELL  (No.  2.) 

VWAiTf  A*  SuimuHOk — ^By  the  eommMi  lAW,  a  tenftat  who  hotdt  oft 
after  the  ezplratloa  of  hie  leaee,  wae  regarded  ae  a  tenant  at  enfferance; 
hot  thie  estate  was  destroyed  wheneter  the  true  owner  made  an  actual  entry 
on  the  lands  and  ousted  the  tenant 

Tmkamv  Hqldino  0m. —  Section  tUrteen  of  the  Aet  ooncemlns  forelblo 
entry  and  detainer,  as  amended  hy  the  third  section  of  the  Act  of  1862, 
makes  no  change  in  the  common  law  except  In  the  fact  that  It  dispenses 
witb  a  formal  entry,  and  snbstltntes  therefor  a  written  demand. 

BtMM  —  UKiAwitrii  Dnxaxmnu-*- A  complaint  in  an  aetioa  hased  npon  mild 
■eetlott,  where  eight  months  had  esplred  after  the  expiration  of  the  lease, 
which  does  not  ayer  that  the  holding  oyer  on  the  part  ot  the  defendant  was 
wrongful,  nor  that  a  surrender  of  the  possession  was  demanded  and  refused 
within  the  year  ensuing  the  lease,  does  not  state  fftets  soSicient  to  ooasti- 
fate  a  cause  of  action. 

BkMM — ByiosNcn  fixxntDiNO  LsiLsn.— An  agreement  made  hy  the  landlord 
with  the  tenant,  after  the  expiration  of  the  lease,  that  the  tenant  shall  haye 
possession  of  the  premises  one  year  longer,  paying  therefor  a  stlpnlated  rent, 
to  he  paid  if  the  land  Is  Included  in  a  certain  soryey,  yests  in  the  tenant  the 
present  right  to  possess  the  lands  until  the  expiration  of  the  agreement,  and 
If  pleaded,  is  admissihie  In  eyidence  as  a  defense  to  an  action  for  holding 
oyer  hroaght  before  the  explratioii  of  the  time  specified  hi  the  agreement. 

JPioADiiia  iMCOjrsuTBiT  DavBrsBB.^- If  htconslstent  defensee  are  set  up  la 
an  answer,  the  defect  must  be  reached  by  motion  to  strike  out  or  by  de- 
murrer ;  and  if  no  objection  be  taken  to  the  answer  on  this  ground,  defendant 
may  on  the  trial  rely  on  any  of  these  defenses. 

Affzai.  from  the  Ooonty  Court,  Santa  Olara  Oo!mty« 
The  facts  are  stated  in  the  opinion  of  the  Court 
8.  0.  Houghton,  for  Appellant 

In  an  action  to  reoover  possession  from  a  tenant  holding  over, 
there  should  he  some  allegation  charging  not  only  that  his  lease 
has  expired,  but  also  that  he  continues  in  possession  of  the 
demanded  premises  wrongfully  after  a  lawful  demand  has  been 
made  that  he  deliver  up  the  possession.  If  the  defendant  is  a 
tenant  refusing  to  pay  rent,  a  demand  of  rent  was  necessary  to 
make  his  furdier  holding  illegal 

No  such  demand  is  alleged,  nor  is  it  alleged  that  the  defend 
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tot  is  holding  over  after  the  expiration  of  his  lease  without 
the  consent  of  his  landlord  the  plaintiff,  or  that  his  holding  is 
wrongful. 

The  complaint  shows  defendant  to  have  entered  lawfully; 
the  presumption  of  law  is  that  his  continued  possession  is  also 
lawful ;  and  to  overcome  such  presumption  there  should  be  some 
allegation  to  show  such  holding  to  be  wrongful. 

The  mere  fact  of  a  tenant  remaining  in  possession  after  the 
expiration  of  the  lease  under  which  he  entered,  does  not 
necessarily  make  such  possessing  wrongful,  for  it  may  be 
rightful  through  the  mere  acquiescence  of  the  landlord,  or 
may  be  with  his  consent  The  complaint  should  state  facts 
sufficient  to  show  a  right  in  the  plaintiff  to  the  possession  of 
the  premises  sued  for  at  the  time  of  the  oommencement  of  the 
action. 

In  Conway  v.  Starkweaiher,  1  Denio,  114,  it  was  held  that: 
^  When  a  tenant  under  a  demise  for  a  year  or  more  holds  i^cr 
after  the  end  of  his  term  without  any  new  agreement  of  W* 
landlord,  he  may  be  treated  as  a  tenant  from  year  to  year,  and 
in  all  other  respects  as  holding  according  to  the  terms  of  the 
original  lease.  He  will  be  a  tenant  if  the  landlord  either 
receives  or  distrains  for  rent  after  the  end  of  the  original  term; 
and  when  he  neither  says  or  does  anything,  his  aoquiesoenoe 
may  perhaps  be  inferred  from  mere  lapse  of  time.** 

From  the  allegations  of  the  complaint,  it  appears  that  the 
defendant  remained  in  possession  eight  months  after  the  end  of 
his  original  term,  without  any  notice  to  quit  being  given;  and 
if  the  acquiescence  of  the  landlord  can  be  presumed  from  hii 
silence  in  any  case^  it  most  certainly  can  under  circumstances 
such  as  these. 

The  defendant  naturally  supposed  from  his  silence  that  the 
plaintiff  consented  to  his  retaining  possession  for  another  jexf 
upon  the  same  terms  as  previously  stipulated. 

By  remaining  in  possession,  the  defendant  became  liable  to 
pay  to  the  plaintiff  the  rent  of  the  premises  for  that  year  at 
the  rate  reserved  in  the  lease  under  which  he  entered ;  and  ^ 
a  result  of  this  liability,  he  became  entitled  to  the  possession 
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for  the  same  period  aa  a  tenant  from  year  to  year,  and  this 
tenancy  could  only  be  terminated  by  a  notice  to  quit  of  one 
month,  terminating  with  the  end  of  the  year,  to  wit:  on  the 
first  of  October,  1862.  (Statutes  of  1861,  p.  614.) 
'  This  statute  is  the  same  as  the  New  York  revised  statute, 
under  which  it  was  held  that  a  tenant  from  year  to  year  may 
be  summarily  removed  upon  one  month's  notice  to  qwi,  termi' 
noting  with  the  year.     (Prouty  v.  ProtUy,  5  How.  P.  R.  81.) 

In  Jackson  v.  Salmon,  4  Wend.  827,  it  was  held  that  when 
the  defendant  had  hired  the  premises  for  one  year,  and  con- 
tinued in  possession  after  that  period,  he  was  a  tenant  from  year 
to  year,  and  entitled  to  notice  to  quit 

The  alleged  notice  here  was  premature,  as  was  also  the 
action*  Even  though  the  notice  was  good,  the  plaintifTs  right 
of  action  did  not  accrue  until  the  first  day  of  October,  1862,  the 
end  of  the  current  year. 

In  this  complaint  it  appears  that  the  poesession  is  demanded 
against  a  tenant  holding  after  the  lease  under  which  he  entered 
has  expired,  and  also  the  rent  of  the  premises  at  the  rate  speci- 
fied in  said  lease  from  the  time  of  the  expiration  thereof.  The 
only  ground  upon  which  an  action  can  be  maintained  for  the 
recovery  of  rent,  is  that  the  defendant  is  the  tenant  of  plaintiff. 
Tet  such  facts  as  show  rent  to  be  due  from  the  defendant  to 
the  plaintiff  are  not  stated ;  nor  are  there  such  allegations  in 
the  complaint  as  show  that  defendant  has  forfeited  his  term  by 
non-payment  of  rent  after  demand  thereof. 

ToeU  &  WUUams,  for  Respondent 

The  averments  of  the  complaint  are,  and  the  proof  shows, 
that  the  lease  was  for  a  certain  and  definite  length  of  time.  In 
such  a  case  the  tenant  is  bound  to  know  when  his  term  expires, 
and  if  he  holds  over  after  its  termination,  he  is  strictly  a  ten- 
ant at  will,  and  would  not  be  entitled  to  notice  but  for  our 
statute,  which  treats  him  as  a  holding  over  tenant,  entitled  to 
three  days'  notice.  (4  Kent,  114;  Story  ojx  Contracts,  sec 
934;  Taylor'ii  L.  and  T.,  465;  Forcible  Entry  Act,  sec.  18.) 

Vou  XXV.— s 
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No  such  continiiiiig  tenan<7'  as  is  claimed  by  appellant  will  he 
presumed,  unless  there  was  payment  and  acceptance  of  re»t 
after  expiration  of  term,  and  there  is  no  pretence  of  anything 
of  the  kind  here.  (Taylor^s  L.  and  T,,  sees.  68,  718,  468;  7 
Cow.  747;  4  Wend.  827;  6  Wend.  26.)  The  defendant  could 
not  have  supposed  that  plaintiff  acquiesced  in  a  new  term, 
because  negotiations  were  always  pending  as  to  character  and 
term  of  lease,  and  amount  of  rent  for  a  new  term;  and  if  he 
occupied  during  such  period,  it  was  with  knowledge  that  the 
plaintiff  could  terminate  his  occupancy  at  any  time  by  notice 
to  quit,  in  the  absence  of  a  new  contract 

By  the  Court,  Shaftee,  J. 

This  action  is  based  upon  the  thirteenth  section  of  the 
Forcible  Entry  and  Detainer  Act,  as  amended  by  the  third 
section  of  the  Act  of  1862.  The  complaint  alleges  that  the 
plaintiff  demised  the  premises  to  the  defendant  for  one  year 
ensuing  the  first  of  October,  1860,  at  the  yearly  rent  of  two 
dollars  per  acre;  that  on  or  about  the  first  of  October,  I860, 
the  defendant  entered  into  possession  of  the  premises  under 
the  lease,  and  that  after  the  expiration  of  the  term  the  defend- 
ant failed  and  refused  to  deliver  the  possession  of  the  premifles 
to  the  plaintiff,  or  to  pay  the  rents  therefor;  and  that  when 
such  delivery  was  demanded,  in  writing,  on  the  third  of  June, 
1862,  the  defendant  neglected  and  refused  to  deliver.  The 
eomplaint  was  filed  July  16,  1862. 

The  complaint  was  demurred  to  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled,  and  thereafter  the  case  was  tried 
upon  the  issues  of  fact  The  verdict  of  the  jury  vras  for  Ihe 
plaintiff,  and  the  defendant  appeals  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new  triaL 

I.  It  is  claimed  that  the  order  overroling  the  demurrer  was 
erroneous. 

It  is  urged  that  there  is  no  allegation  in  the  complaint  that 
the  holding  over  on  the  part  of  the  defendant  was  wrongfalf 


SUPREME  COURT  — APKIL  TERM,  1864.        86 

Uridlu  «.  MorMll,  (Nol  S.) 

and  that  in  the  aheenoe  of  sach  allegation  it  must  be  presmmed 
that  the  holding  over  was  under  some  new  and  substantive 
agreement,  or  at  least  bj  leave  and  license'  of  the  plaintiff. 

When  a  tenant  holds  over  after  the  expiration  of  his  lease, 
he  is  r^arded  by  the  common  law  as  a  tenant  at  sufferance; 
but  this  estate  may  be  destroyed  whenever  the  true  owner 
shall  make  an  actual  entry  on  the  lands  and  oust  the  tenant; 
for  before  entry  he  cannot  maintain  an  action  for  trespass 
against  the  tenant  by  sufferance  as  he  might  against  a  stranger; 
and  the  reason  is,  because  the  tenant  being  in  by  lawful  title, 
the  law,  which  presumes  no  wrong  in  any  man,  will  suppose 
him  to  ccmtinue  upon  a  title  equally  lawful,  unless  the  owner 
of  the  land,  by  some  public  and  avowed  act,  such  as  entry  is, 
will  declare  his  continuance  to  be  tortious.    (2  Blk.  Com.  150.) 

Further:  section  thirteen,  as  amended  by  the  Act  of  1862, 
assumes  the  rule  of  the  common  law  to  be  as  above  stated; 
for  it  provides  that  when  a  tenant  holds  over  adfter  the  expira- 
tion of  his  term,  that  a  demand  for  delivery  of  possession 
^  may  be  made  at  any  time  within  a  year  after  the  termination 
of  the  lease; "  and  if  demand  is  so  made,  that  thereupon  the 
lessor  may  proceed  to  expel  the  tenant  The  only  change 
made  in  tiie  common  law  by  the  Act  of  1862  lies  in  the  fact 
that  it  dispenses  with  formal  entry  and  substitutes  therefor  a 
writt^i  demand. 

The  complaint  does  not  show  any  renewal  of  the  lease  in 
terms,  nor  does  it  show  a  state  of  facts  from  which  the  law 
will  intend  a  renewal,  binding  alike  upon  both  parties.  It 
docB  not  state  that  the  plaintiff  received  rent,  neither  does  it 
state  any  other  fact  raising  a  presumption  in  law  that  the  lease 
had  been  renewed;  nor  does  it  disclose  facts  amounting  to  an 
estoppel  in  pais;  and  if  the  fact  that  the  plaintiff  omitted  for 
the  period  of  eight  months  to  make  a  formal  demand  for  a 
delivery  of  the  premises,  imports  that,  ad  interim,  the  defend- 
ant was  in  possession  by  license  or  acquiescence  on  the  part 
ef  the  plaintiff,  still  the  license  was  a  revocable  one  under  the 
adjnatmenta  of  the  Asst  of  1868,  and  was  revoked,  in  fact,  by 
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the  formal  demand  alleged,  made,  as  it  waa,  within  the  timn 
which  the  Act  prescribes. 

II.  The  appellant  further  insists  that  the  Court  erred  in 
refusing  to  admit  evidence  tendered  by  him  in  support  of  a 
special  defense  alleged  in  the  answer. 

The  defense,  as  stated  in  the  answer,  is  as  follows:  "The 
defendant  avers  that  said  plaintiff  agreed  to  and  with  said  d^ 
fendant,  on  or  about  the  first  day  of  December,  1861,  that  be, 
said  defendant,  should  and  might  have  the  possession  of  saicl 
premises  for  one  year  ending  October  1,  1862 ;  and  to  pay  aa 
rent  therefor  two  dollars  per  acre;  said  rent  to  be  paid  at  tbe 
harvest  season  of  1862,  in  the  event  that  the  final  survey  and 
confirmation  of  said  Rancho  of  Milpitas. should  include  said 
premises.  And  it  was  also  then'  and  there  agreed  between  said 
plaintiff  and  defendant  that  if  said  final  survey  and  confinna- 
tion  should  be  so  made  by  the  United  States  District  Court  in 
Ban  Francisco  as  to  exclude  said  premises  and  throw  them 
without  the  boundaries  of  said  rancho,  then  that  said  plaintiS 
would  not  ask  or  receive  from  said  defendant  any  rent  for  said 
premises  for  said  year  ending  October  1,  1862." 

The  counsel  of  the  respondent  justifies  the  ruling  of  the 
Court  excluding  the  evidence  tendered  in  support  of  this  de- 
fense, on  two  grounds: 

First — That  the  contract  set  up  was  executory  in  its  diM^ 
acter. 

Second  —  That  the  defense  was  inconsistent  with  other  de 
fenses  asserted  in  the  answer. 

It  may  be  admitted  that  the  contract  was  executory  b  iti 
character,  still  it  vested  in  the  defendant,  in  preaenti,  a  right 
to  possess  the  lands  until  October  1,  1862,  and  a  right  in  the 
plaintiff  to  the  stipulated  rent,  subject  only  to  the  contingency 
named  in  the  contract.  It  waa  not  an  agreement  for  a  lease 
to  be  executed  before  the  defendant  could  possess  his  term, 
but  was  itself  a  lease  in  legal  effect,  and  not  executory,  in  any 
sense  except  in  the  sense  in  which  all  leases  are  executoiy: 
that  is,  the  right  created  by  it  remained  to  be  enjoyed. 

As  to  the  second  position  taken  for  the  respondent  in  sup- 
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port  of  the  Courfs  ruKng,  it  is  fully  met  by  the  decision  in 
Klink  r.  Cohen,  13  CaL  623:  ^'If  inconsistent  defenses  are  set 
up,  the  defect  must  be  reached  by  motion  to  strike  out,  or  in 
some  cases  by  demurrer;  and  if  no  objection  be  taken  to  the 
answer  on  this  ground,  defendant,  on  the  trial,  may  rely  on 
any  of  his  defenses,  as  under  the  old  system." 
Judgment  reversed  and  cause  remanded. 

Mr.  Justice  Ehodxs,  having  been  of  counsel,  did  not  sit  on 
the  trial  of  this  case. 


OATHAEINE  HOLM  v.  JAMES  E.  KOACH  ato  P.  W. 

EOACH. 

Whxuawik  TO  FiLS  Bbibtb. —  Where  a  eauM  Is  snbmltted  on  brtefi  to  be  AM  la 
a  apaelfled  time,  and  no  briefs  are  filed  within  the  time,  and  the  tranecrlpt 
eotttaina  no  aHlgnment  of  errors,  the  judgment  will  be  affirmed. 

Appxai.  from  the  District  Court,  Twelfth  Judicial  District^ 
City  and  Oounly  of  San  Francisco. 

Plaintiff  recovered  judgment  in  the  Court  below,  and  defend- 
ants appealed. 

George  F.  d  Wm.  H.  Sharp,  for  Appellants. 

/.  B.  Crockett,  for  Respondent 

By  the  Court,  Sandsbsoit,  0.  J. 

On  the  84th  of  February,  1864,  this  action  was  submitted 
on  briefs,  to  be  filed  in  ten  days  by  appellants  and  ten  days 
thereafter  by  respondent  On  the  14th  of  April,  upon  the  appli- 
cation of  respondent,  ten  days  further  time  was  granted.  That 
time  has  more  than  elapsed,  and  no  briefs  have  been  filed,  and 
the  transcript  contains  no  assignment  of  errors.  For  these 
reasons  we  affirm  the  judgment  of  the  Court  below. 

Judgment  affirmed. 
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JOSEPH  MORA  MOSS  v.  CHARLES  SHEAR. 

llMHi  Pbofitb  —  Vai«us  OF  Iif noTSMBiiTS.-— A  d«fendaiit  la  «Jeetmeiit  wte 
desires  to  set  off  the  yalne  of  his  Improyementt  against  the  mesne  proflti, 
must  assert  his  right  by  proper  ayerments  In  his  answer,  or  he  Is  predoded 
from  doing  so  at  the  trial. 

VAX  Dbxdb  —  STBaNOTHXNiNQ  TiTLB. —  One  who  Is  under  anj  legal  or  mottl 
obligation  to  pay  taxes  cannot,  by  neglecting  to  pay  the  same  and  allowlBg 
the  land  to  be  sold  In  consequence  of  snch  neglect,  add  to  or  strengthen  his 
title  either  by  pnrchasing  at  the  sale  himself,  or  by  suffering  a  strsii£«r 
to  bay  and  then  pnrchasing  from  him. 

Samb. —  One  who  Is  onder  no  legal  or  moral  obligation  to  pay  taxes  is  sot 
precluded  from  purchasing  at  the  tax  sale,  although  In  possession  tt  tlM 
time  the  assessment  ?ras  made  or  when  the  land  was  sold. 

▲SBBSSMKfT  FOB  Taxxb  —  Yaliditt  OF* — Under  the  Reyenue  Act  of  1854,  If 
lands  were  assessed  to  unknown  owners,  the  Assessor  must  haye  stated  Is 
his  list  that  the  land  was  so  assessed,  because  It  was  unoccupied  and  tiM 
owner  was  unknown,  or  the  assessment  created  no  charge  upon  the  land,  and 
no  legal  obligation  was  Imposed  on  any  one  to  pay  the  taxsB. 

Samv. —  In  order  to  Impart  any  yalidlty  to  the  acts  of  an  Assessor,  tlie  pre- 
yisions  of  the  statute  must  be  strictly  followed,  and  all  Its  eonditlons  foil/ 
complied  with  by  him. 

Cbakgb  of  Coumtt  Boundambb  —  LiBK  OF  Taz^ — When,  by  a  chtncf  ef 
county  boundaries  made  after  land  has  bete  assessid  for  taxea.  It  fslls  IntD 
another  county,  the  lien  of  the  tax  on  the  land  still  contlBae%  and  the  Tu 
Collector  of  the  old  county  may  enforce  the  collection  of  the  tax  by  ttle- 

VAX  Dbbd  —  Rbcitalb  of. —  It  was  not  necessary  under  the  Reyenue  Act  of 
1864  to  recite  In  a  tax  deed  the  yarious  acts  showing  a  eompllance  on  tlit 
part  of  the  reyenue  officers  with  the  seyeral  conditions  of  the  statute.  IbeM 
acU.  If  Inserted  in  the  deed,  are  pHma  fade  eyidence;  but  If  not  Inierted. 
may  be  proyed  olimide. 

Appeal  from  the  District  Oonrt^  Twelfth  Judicial  District, 
City  and  County  of  San  Francisca 

The  facts  are  stated  in  the  opinion  of  the  Court 

George  Cadwaiader,  for  Appellant 

The  plaintiff  proves  that  at  the  tiiD6  of  the  assessment  the 
Bemals  were  the  owners  of  the  premises ;  that  they  failed  to 
pay  the  taxes  due;  and  that  one  William  IC  Lent  puidiased 
the  premises^  and  thereby  discharged  the  debt  due  by  the 
Bemals  to  the  State^  and  that  as  an  equivalent  therefor  Lent 
received  a  conveyance  of  the  property,  which  the  L^alatur^ 
by    the   ninetieth   section    of    the    Kevenue   Law    of   1854^ 
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declared  should  be  '*  prima  facie  evidence  in  all  the  Conrts  of 
this  State  of  the  conveyance  of  all  the  right,  title,  and  inter- 
est in  and  to  said  property  owned  by  the  deUnqnent  or  delin- 
quents at  the  time  of  the  assessment" 

The  delinquents  in  this  case  were  the  nnknown  owners  — 
the  owners  who  in  two  ways  had  tried  to  evade  the  effect  of 
the  revenue  law  by  neglecting  to  furnish  the  property  as  their 
own  to  the  Assessor,  and  by  refusing  to  pay  the  taxes  when 
dua 

The  law,  section  sixty-four,  enjoins  the  owner  to  pay  the 
taxes  upon  his  real  estate,  and  goes  so  far  as  to  declare  that 
when  the  same  are  paid  by  the  occupant  he  may  recover  ^e 
amount  paid  by  action  against  the  owner. 

The  same  law,  section  seventy-six,  says: 

^^Jn  the  same  manner  every  person  shall  deliver  up  {o  the 
Assessor  a  just  and  true  list  of  all  property  taxable  by  law." 

While  section  eighty-two  declares  that: 

"  If  the  owner  or  owners  of  any  property  liable  to  taxation 
shall  be  unknown,  or  a  non-resident,  or  absent,  or  refuse  when 
ealled  upon  by  the  Assessor  or  his  authorized  deputy  to  give 
a  list  of  his  property,  real  or  personal,  subject  to  taxation,  it 
shall  be  the  duty  of  the  Assessor  or  his  authorized  deputy  in 
either  or  all  the  above  enumerated  cases,  to  make  a  list  thereof 
from  the  best  information  he  can  obtain,  and  attach  thereto 
such  valuation  as  he  may  deem  just,  and  enter  the  same  upon 
his  roll,  and  ihe  assessment  ihvs  made  shall  have  the  sams  force 
and  effect  as  though  it  had  been  made  by  the  owner  or  owners  of 
aU'the  property  thus  listed/* 

Again:  we  say,  the  owner  having  failed  or  refused  to  list 
his  property — and  the  Assessor  having  listed  it  to  unknown 
owners — such  assessment,  by  force  of  the  statute  just  cited^ 
gave  it  the  same  force  and  effect  against  the  property  as  if  its 
owner  had  performed  his  duty  to  the  State. 

The  land  was  in  San  Mateo  County  at  the  time  of  the 
assessment,  and  remained  there  imtil  the  18th  of  April,  1857. 

From  such  premises  respondent's  oounsel  argues  that  the 
Tax  CoIleGtor  .of  San  Mateo  County  had  no  authority  to  sell 
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the  land  for  the  delinquent  tax,  It  being  in  San  Frandaoo 
County- 

This  we  deny,  for  Blackwell,  in  his  work  on  Tax  Titles, 
observes,  page  345: 

^^  Where,  after  an  assessment  is  made,  the  county  in  which 
the  proceeding  is  had  is  divided,  the  Collector  of  the  old 
county  has  power  to  sell  land  lying  in  the  territory  embraced 
in  the  newly  created  county.  This  is  in  conformity  with  the 
general  principles  of  law  in  analagous  cases."  (9  Watts  & 
Sergeant,  80;  5  Watts,  87;  6  Watts,  435;  16  Ohio,  466; 
17  Ohio,  135;  16  Mass.  86;  4  Mass.  389;  6  J.  J.  Manh, 
147;  4Halstead,  357.) 

It  is  contended  by  respondent's  counsel  that  under  the 
Revenue  Law  of  1854,  an  assessment  of  occupied  lands  to 
unknonm  oumers,  the  State  gets  no  lien  on  the  land,  and  that 
a  tax  sale  thereof  would  be  void.  We  do  not  read  the  law  so^ 
nor  do  we  believe  such  to  be  its  spirit  and  intention.  The 
question  does  not  arise  in  this  case,  because  there  is  no  proof 
tiiat  the  land  was  occupied  at  the  date  of  the  assessment;  and 
because,  as  we  have  already  seen,  the  Legislature  of  1857 
legalized  the  assessment  Yet,  the  proposition  Jbeing  argued 
by  respondent's  counsel,  we  submit  the  following  remarks  in 
regard  thereto: 

Under  some  of  the  old  tax  systems,  (nearly  all,)  taxes  were 
a  personal  charge,  which  some  States  enforced  by  confinement 
of  the  body,  or  seizure  of  the  personal  property  of  the  delin- 
quent, whose  defenses  were  that  the  assessments  were  not  in 
fact  against  him,  and  if  they  were  that  they  were  improperly 
made ;  and  as  they  generally  succeeded,  to  the  great  injury  of 
the  State,  a  new  system  was  devised  whidi  made  the  tax 
upon  real  estate  become  a  direct  lien  upon  the  same,  only 
extinguishable  by  payment  of  the  tax,  either  by  a  sale  of  the 
property  or  otherwise  —  and  under  it  the  question  came  up 
again  whether  an  assessment  to  the  wrong  owner,  or  to  no 
owner,  exonerated  the  land  from  the  tax.  There  is  no  donbt 
but  what  an  assessment  to  the  wrong  owner,  or  no  owner, 
releases  the  true  owner  from  all  personal  obligati<m  to  pay  the 
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tax,  but  not  the  land.  {Strauch  v.  Bchoanmaher,  1  Watts  k 
Serg.  166;  Smith  v.  Northampton  Bank,  4  Cnshing^  1;  10 
Wendell,  346;  8  Ohio,  689;  20  Ohio,  566.) 

Even  nnder  stdtiites  that  require  Assessors  to  list  land  to 
the  owner  thereof,  an  assessment  to  the  wrong  owner  is  valid* 
without  it  is  proved  ''  aliunde  "  that  the  name  of  the  true  owner 
was  known  to  the  officer.  (Blackwell  on  Tax  Titles,  175;  6 
N.  H.  182 ;  1  Foster,  400 ;  13  Illinois,  716.) 

In  3  Richardson,  Law  27,  the  tax  execution  recited  an  assess- 
ment against  'Uhe  estate  of  Mrs.  Hammond/'  This  was  the 
only  informality  in  the  proceedings,  and  it  was  insisted  that  the 
warrant  ought  to  express  upon  its  face  the  naipe  of  some  per- 
son liable  for  the  tax;  that  the  heirs  —  if  Mrs.  Hammond  were 
80  liable  in  this  instance — and  their  names  ought  to  have  been 
inserted.     The  Court  held  the  execution  valid. 

H.  0.  Beatty,  also  for  Appellant 

John  B.  Pelton,  for  Respondent 

This  case  of  BlaJcely  v.  Beaton,  18  HI.  714,  upon  which  the 
appellant  rests  his  whole  argument,  and  ircm  which  he  quotes 
the  doctrine  that  'Mt  does  not  necessarily  follow  that  because 
a  person  is  in  possession  of  premises  he  is  bound  to  pay  the 
taxes  assessed  upon  them,"  as  well  as  the  obvious  corollary  that 
in  such  case  the  tax  deed  should  be  admitted,  and  the  holder 
thereof  be  permitted  to  show  that  though  in  possession  he  was 
under  no  obligation  to  pay,  is  certainly  no  authority  for  a 
ease  where  the  revenue  law,  as  in  1864,  imposed  absolutely 
on  the  occupant  the  obligation  to  pay,  the  owner,  as  here,  being 
onknown.  We  insist  that  under  the  law  of  tbis  listing,  the 
defendant,  the  party  in  possession,  was  necessarily  bound  to 
pay  the  taxes,  and  hence  that  he  could  not  by  any  evidence 
remove  that  obligation. 

It  is  true  that,  in  this  case  the  land  was  not  actually  listed 
to  the  defendant,  as  it  should  have  been,  but  was  listed  to 
'^unknown  own^ers;''  but  this  cannot  avail  the  defendant  It 
appears  in  proof,  and  is  admitted  by  appellant  in  his  brief, 
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(ihat  the  defendant  was  in  possession;  it  could  not,  then,  liav« 
been  properly  listed  to  "unknown  owners."  Section  sixty- 
five  provides :  "  Unoccupied  lands  shall  be  listed  in  the  name 
of  the  owner  if  known  —  otherwise  as  lands  of  persons  un- 
known." It  is  only  nnoccupied  lands  that  can  be  listed  to 
"  unknown  owners."  If,  therefore,  the  defendant  attempts  to 
avoid  the  obligation  to  pay  the  taxes  by  appealing  to  the  listing 
as  not  to  himself,  but  to  unknown  owners,  he  meets  a  more 
hopeless  difficulty;  for  the  land  being  actually  occupied  was 
improprely  listed  to  unknown  owners,  and  his  tax  sale  is  void 
on  that  account.  Thus,  it  appears  that  the  defendant  is  attempt- 
ing to  take  advantage  either  of  his  own  wrong  or  of  the  wrong 
of  the  Assessor;  for  if  the  Assessor  had  done  his  duty  the  land 
would  have  been  listed  to  him  and  be  liable  for  the  taxes;  his 
only  excuse  for  not  paying  them  is  that  the  Assessor  did  not 
list  them  to  him,  as  we  see  he  should  have  done.  Inevitably, 
therefore,  if  the  tax  sale  is  not  inoperative  and  void  as  to  hinh 
self,  because  of  his  own  neglect  of  duty,  it  is  void  altogether, 
because  of  the  Assessor's  neglect  of  duty. 

We  insist,  therefore,  that  to  have  admitted  the  deed  would 
have  been  error,  because  it  was  apparent  to  the  Court  that  the 
defendant  could  not  possibly  have  claimed  title  under  it  Ko 
proof  could  have  given  validity  to  the  deed.  It  seems  hardly 
necessary  to  elaborate  an  argument  as  to  the  invalidity  of  a 
seizure  and  sale  by  a  Sheriff  beyond  the  limits  of  his  county. 
It  is  true  that  by  the  Act  of  April  7,  1857,  (p.  184,)  the  time 
for  collecting  taxes  in  the  County  of  San  Mateo  was  extended 
to  June  15th.  But  the  subsequent  Act  of  April  18th,  chang- 
ing the  limits  of  the  county,  made  no  provision  for  the  collec- 
tion beyond  the  new  limits.  Of  course  the  change  was  a 
restriction  of  &e  jurisdiction  of  all  the  cotmty  officers  to  the 
new  limits  of  the  county.  If  the  tax  was  properly  assessed 
before  the  change  of  boundaries,  tiie  lien  would  possibly  con- 
tinue after  the  change.  But  its  enforcement  must  be  made,  if 
at  all,  by  the  officers  of  the  county  within  whicli  the  land  is 
included.  The  absence  of  any  provision  for  the  collection  of 
such  a  tax  is  castis  omUaua  that  would  probably  practically 
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prevent  the  collection  of  the  tax;  bnt  all  we  contend  for  ici 
that  it  certainly  defeats  the  action  of  the  Tax  .Collector  in  seizing 
and  selling  beyond  the  limits  oi  his  jurisdiction. 

The  next  objection  to  the  tax  deed  is  its  insufficient  recitals. 
The  deed,  in  order  to  be  prima  fade  evidence  of  the  convey- 
ance intended  to  be  effected  by  it,  mnst,  of  course,  contain  the 
same  recitals  as  are  presented  for  the  certificate.  (See  pp. 
109,  IJO,  of  Acts  of  1854.)  The  Ajct  requires  (p,  109)  that 
^^the  amount  of  the  assessment,  and  their  nature,''  should  ap- 
pear. The  amount  and  nature  of  the  assessment  can  only  mean 
the  amount  and  nature  of  the  tax  levied  and  assessed  upon  the 
property;  that  is,  the  character  of  the  sums  which  make  up 
the  amount  of  tax  assessed  against  the  property,  the  intention 
being,  doubtless,  that  the  validity  of  the  tax  and  assessment 
should  appear  in  the  instrument  ^NTothing  of  this  appears  in 
the  deed;  not  the  several  items  of  taxation;  not  the  percentage 
of  tax;  not  even  the  amount  of  assessment  or  the  valuation  of 
the  property;  but  only  the  amount  of  assessment,  with  costs. 
Kothing  appears  on  the  face  of  the  deed  from  which  we  can  by 
any  possible  calculation  arrive  at  the  amount  or  nature  of  the 
assessment.  This  provision  is  dispensed  with  in  the  in  other  re- 
spects more  elaborate  recitals  of  the  Act  of  1857.  But  this 
Act  of  1854  is  very  explicit  in  its  requirements. 

Again:  the  Act  of  1854  provides  that  the  recitals  shall  con- 
tain the  date  of  the  notice  of  seizure.  But  the  deed  fails  to 
do  sa  The  date  of  the  seizure  is  recited^  but  not  of  the  notice 
of  seizure. 


By  the  Court,  Saitbxbson^  C.  J. 

This  is  an  action  for  the  possession  of  land  and  for  the  recov- 
ery of  mesne  profits.  The  complaint  is  in  the  usual  form,  not 
verified.  The  answer  contains  a  denial  of  all  the  material 
facts  stated  in  the  complaint,  and  an  averment  of  title  in  the 
defendant    The  plaintiff  recovered  judgment  for  the  posses- 
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sion  of  the  land,  and  twenty-one  hundred  dollars  rents  ia^ 
profits. 

*  The  defendant  moved  for  a  new  trial,  which  was  denied. 
The  appeal  is  from  the  judgment  and  from  the  order  denying 
a  new  trial 

I.  In  support  of  his  case  the  plaintiff  produced  a  patent 
from  the  Government  of  the  United  States,  and  several  mesns 
conveyances,  showing  a  regular  chain  of  title  from  the  patenteei 
to  himself,  and  proved  that  the  land  in  controversy  was  in- 
cluded within  the  calls  of  the  patent  and  mesne  conveyancesi 
and  also  proved  the  value  of  the  use  and  occupation. 

The  defendant,  by  way  of  set-off  to  the  plaintiff's  claim  for 
mesne  profits,  offered  testimony  as  to  the  value  of  his  improve- 
ments, which,  upon  the  objection  of  the  plaintiff,  was  excluded 
by  the  Court    This  ruling  of  the  Court  is  assigned  as  error. 

'No  claim  for  improvements  is  made  in  the  answer,  an<^  foi 
that  reason  alone  the  testimony  was  properly  excluded.  A 
defendant  in  ejectment,  who  desires  to  set  off  the  value  of  hii 
improvements  against  the  mesne  profits,  must  assert  his  ri(^t 
by  proper  averments  in  his  answer,  or  he  is  precluded  froa 
doing  so  at  the  trial  In  such  cases,  the  value  of  the  improve- 
ments constitutes  a  counter  claim,  or  set-off,  and  in  order  to 
make  it  available  as  a  defense,  it  must,  like  any  other  new 
matter,  be  pleaded. 

II.  The  defendant  relied  upon  a  tax  title,  in  support  <A 
which  he  offered  a  tax  deed  from  the  Sheriff  and  ex  officio  Tai 
Collector  to  W.  M.  'Lent  Then  a  deed  from  Lent  to  John 
P.  Shear,  and  a  lease  from  John  P.  Shear  to  himself.  Tkii 
evidence  was  objected  to  by  the  plaintiff,  upon  several  grounds, 
and  excluded  by  the  Court  Which  ruling  is  next  assigned  ai 
error. 

It  appears  from  the  tax  deed,  which  is  a  part  of  the  record, 
that  the  land  was  listed  as  the  land  of  persons  unknown  hy 
the  Assessor,  and  that  the  same  was  sold  for  the  taxes  for  the 
fiscal  year  1856  and  1857.  The  testimony  on  the  part  of  the 
plaintiff  proved  that  the  defendant  had  been  in  the  oocupation 
of  the   land  since   1856.      Under   these  circumstances  it  it 
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claini^  bj  the  plaintiff  that  the  defendant  could  not  strengthen 
his  title>  either  bj  purchasing  at  the  tax  sale  himself,  or  by 
suffering  a  stranger  to  buy,  and  then  purchasing  from  him* 

If  the  defendant  was  under  any  l^al  or  moral  obligation  to 
pay  the  taxes^  he  oonld  not,  by  n^lecting  to  pay  the  same 
and  allowing  the  land  to  be  sold  in  consequence  of  such 
neglect,  add  to  or  strengthen  his  title  by  purchasing  at  the 
sale  himself,  or  by  subsequently  buying  from  a  stranger  who 
purchased  at  the  sale.  Otherwise,  he  would  be  allowed  to 
gain  an  advantage  from  his  own  fraud  or  negligence  in  failing 
to  pay  the  taxes.  This  the  law  does  not  permit,  either 
directly  or  indirectly.  On  the  contrary,  if  the  defendant  was 
under  no  legal  or  moral  obligation  to  pay  the  taxes,  there  is 
no  prinoiple  of  law  or  equity  which  precludes  him  from  pur- 
chasing at  the  sale,  although  in  possession  at  the  time  the 
assessment  was  made  or  when  the  land  was  sold.  Blackwell, 
in  his  work  on  Tax  Titles,  at  page  470,  uses  this  language: 
^  One  in  possession  of  a  tract  of  land  at  the  date  of  the  assess- 
ment, may  purchase  at  the  sale,  unless  it  appears  that  he  was 
bound  to  pay  the  taxes;  in  which  case  he  can  acquire  no  title 
by  his  purchase.''  {Piait  v.  8inelai/s  Heirs,  6  Ohio,  227 ;  Chth 
teau  y.  Jones,  11  IlL  822.) 

In  the  present  case  the  taxes  were  assessed  under  the 
Revenue  Act  of  1864.  (Sututes  of  1864,  p.  88.)  The  sixty- 
fourth  section  of  that  Act  is  in  the  following  language: 
^  Lands  occupied  by  any  jwrson  not  the  owner  theredf  shall 
be  listed  in  the  name  of  the  owner,  if  known;  otherwise,  in 
the  name  of  the  occupant,  who  shall  pay  the  taxes  on  the 
same;  and  for  the  taxes  paid  by  such  occupant  he  shall  have 
his  action  against  the  owner.''  The  sixty-fifth  section  of  the 
same  Act  provides  that  '' unoccupied  lands  shall  be  listed  in 
the  name  of  the  owner,  if  known ;  otherwise,  as  lands  of  per- 
sons unknown  *  *  *."  Thus,  the  Assessor  is  required  to 
list  the  land  in  the  name  of  the  owner,  when  known,  whether 
the  land  be  vacant  or  occupied;  but  when  the  owner  is 
unknown  he  must  list  the  land,  if  occupied,  in  the  name  of 
the  occupant;  if  unoccupied,  he  must  list  it  as  the  laud  of  a 
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person  unknown.  This  mle  must  be  strictly  followed  \f  tlie 
Assessor^  in  order  to  impart  any  validity  to  the  assessment  If 
the  land  is  unoccupied  and  the  owner  unknown^  both  these 
facts  must  appear  in  the  list  made  by  the  Assessor  in  order  to 
make  an  assessment  to  an  unknown  owner  valid.  If  the  land 
is  occupied  and  the  owner  unknown^  both  of  these  facts  must 
appear  in  the  list  in  order  to  make  an  assessment  to  the  occu- 
pant valid;  or,  in  other  words,  a  vacancy  as  to  possession, 
and  an  ignorance  of  the  true  owner,  are  conditions  precedent 
to  the  validity  of  an  assessment  against  an  unknown  owner; 
and,  where  the  land  is  occupied,  ignorance  of  the  true 
owner  is  a  condition  precedent  to  the  validity  of  an  assess- 
ment against  an  occupant  If  the  land  be  listed  to  the 
owner,  nothing  more  need  be  stated  by  the  Assessor;  but 
if  it  be  listed  in  the  name  of  an  occupant  who  is  not  the 
owner,  it  must  be  stated  by  the  Assessor  to  have  been  so 
listed  because  the  owner  was  unknown  to  him;  and  if  it 
be  listed  as  the  land  of  a  person  unknown,  he  must  state 
the  land  is  so  listed  because  the  owner  is  unknown  and 
the  land  is  unoccupied.  Unless  this  care  is  observed  the 
assessment  has  not  been  made  ac6>rding  to  law,  and  consti- 
tutes no  charge  upon  the  land,  and  no  legal  obligation  is 
imposed  upon  any  one  to  pay  the  taxes.  In  order  to  impait 
any  validity  to  the  acts  of  the  Assessor,  the  provisions  of  the 
statute  must  be  strictly  followed,  and  all  its  conditions  fully 
complied  with  by  that  officer.  "In  powers  of  this  nature  < 
series  of  acts,  preliminary  in  character,  are  required  by  law  to 
precede  the  execution  of  the  power.  Each  ^^  and  every  step, 
from  the  listing  of  the  land  for  taxation  to  the  consummation 
of  the  title  by  the  delivery  of  a  deed  to  the  purchaser,  is  a 
separate  and  independent  fact  All  of  these  facts,  from  the 
beginning  to  the  end  of  the  proceeding,  must  exist;  and  if 
any  material  link  in  the  chain  of  title  be  wanting^  the  whole 
falls  to  the  ground  for  the  want  of  sufficient  authority  to  sup- 
port it"     (Blackwell  on  Tais  Titles,  p.  8i.) 

From  what  has  been  said,  it  follows  that  the  defendant, 
notwithstanding  he  may  have  been  in  the  oooupation  of  the 
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land  at  the  time  the  assessment  was  made,  (the  land  not  hav- 
ing been  listed  in  his  name,)  was  under  no  obligation  to  pay 
the  taxes,  and  therefore  was  not  precluded  from  purchasing 
the  tax  title.  Independent  of  this,  it  does  not  appear  that 
the  defendant  was  in  possession  at  the  date  of  the  assessment 
The  witness  who  was  examined  upon  this  p6int  says  ''that 
the  defendant  has  been  in  possession  since  1856.''  This  lan- 
guage embraces  no  part  of  the  year  1856.  The  assessment, 
if  made  at  the  time  required  by  law^  must  have  been  made 
between  the  first  Mondays  of  March  and  August  of  the  year 
1856.  In  either  aspect,  therefore,  the  defendant  was  not  pre- 
duded  from  buying  at  the  tax  sale. 

The  land  was  assessed  for  the  taxes  in  question  in  San 
Mateo  Coonty,  and  was  sold  by  the  Tax  Collector  of  that 
county,   and  the  deed  in  question  made  by  him.     It  was 
proved  by  the  plaintiff  that  the  land,  at  the  time  this  action 
was  brought,  was  in  the  County  of  San  Francisco.     The 
present  boundaries  between  the  two  counties  were  established 
by  Act  of  the  Legislature  on  the  18th  da/  of  April,  1857, 
and  the  tax  sale  was  made  in  June  thereafter.     These  facts 
are  the  foundation  of  the  second  objection  to  the  deed,  which 
is  to  the  effect  that  the  sale  was  illegal,  admitting  that  all  the 
previous  proceedings  were  regular.     If  the  land  was  in  San 
Mateo  County  at  the  date  of  the  assessment,  a  subsequent 
change  in  the  county  boimdaries,  resulting  in  a  change  or 
transfer  of  the  land  to  another  county,  could  not  defeat  the 
lien  of  the  assessment,  nor  divest  the  Tax  Collector  of  San 
Mateo  of  the  power  to  enforce  the  collection  of  the  taxes  by. 
sale  of  th&  land.     Upon  this  point,  Mr.  Blackwell,  in  his 
work  on  Tax  Titles,  at  page  three  hundred  and  forty-five, 
remarks:  "When,  after  an  assessment  is  made,  the  county  in 
which  the  proceeding  was  had  is  divided,  the  Collector  of  the 
old  counly  has  power  to  sell  land  lying  in  the  territory 
embraced  in  the  newly  created  county,"  and  cites  Devor  v. 
McClintock,  9  Watts    &  S.  80;  and  adds:    "This  is  in  con- 
formity with  the  general  principles  of  law  in  analagous  cases." 
The  next  and  last  objection  to  the  deed  is  that  it  does  not 
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contain  the  necessary  recitals.  This  objection,  in  onr  judg- 
ment, is  also  untenable.  It  is  not  necessary,  nnder  the  Act 
of  1854,  to  recite  in  the  deed  the  various  acts  which  show 
a  compliance,  on  the  part  of  the  revenue  officers,  with  the 
several  conditions  of  the  statute.  These  acta  are  onlj 
required  to  be  recited  in  the  certificate  of  purchase.  Their 
omission  from  the  deed  only  affects  the  question  of  proof.  If 
inserted  in  the  deed,  the  deed  becomes  prima  facie  evidence 
of  the  truth  of  the  recitals,  and  the  burden  of  showing  that 
the  law  has  not  been  complied  with  in  the  preliminary  steps 
is  cast  upon  the  adversary  party.  But  if  omitted,  the  party 
offering  the  deed  must  prove,  aliunde,  all  that  is  necessary  to 
the  validity  of  the  sale.  The  statute  does  not  prescribe  the 
form  of  the  deed,  but  simply  authorizes  the  execution  of  a 
deed  of  conveyance  in  fee  simple  to  the  purchaser;  and  its 
sufficiency  must  be  tested  by  the  principles  of  the  common 
law.  ^^Any  deed  which,  according  to  the  rules  of  the  com- 
mon law,  would  be  sufficient  to  transfer  the  title  of  the  former 
owner  and  vest  tjie  estate  in  the  purchaser,  is  r^arded  as  an 
operative  mode  of  conveyance,  provided  it  recites  the  power 
under  which  it  was  made,  and  is  accompanied  by  proof  that 
the  law  was  strictly  complied  with."  (Blackwell  on  Tax 
Titles,  page  485;  Chandler  v.  Spear,  22  Vermont,  388; 
Brovm  v.  Hutchinson,  11  lb.  569;  Spear  v.  DiUy,  8  lb.  419; 
Bank  of  TJtica  v.  Merseran,  3  Barb.  528.) 

It  is  not  pretended  that  the  deed,  tested  by  the  rules  of  the 
common  law,  is  insufficient.  It  is  good  fts  an  ordinary  con- 
veyance, and  contains  a  recital  of  the  power  under  which  it 
was  made.  This  is  all  that  was  necessary  to  entitle  it  to  be 
read  in  evidence.  In  order  to  render  it  of  any  avail,  the 
defendant  would  have  been  compelled  to  follow  it  up  with 
other  evidence,  showing  that  the  law  had  been  stricdy  own- 
plied  with.  We  cannot  presume  that  he  was  unable  to  do 
this,  and  declare  that  therefore  the  deed  was  properly  ezdudedL 

The  judgment  is  reversed  and  a  new  trial  ordered. 

Mr.  Justice  Shajtbb  expressed  no  opinioik 
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MARIA  L.  P.  DE  CASTRO  v.  JAMES  RICHARDSON, 
JONATHAN  RICHARDSON,  JOHN  WHISMAN,  Q. 
RICfH,  CHARLES  RICE,  MINERVA  RICE,  JOEL 
LEVINE,  GEORGE  CHARLESTON,  DANIEL  FRY, 
EMELINE  CREWS,  CALEB  CREWS;  H.  M.  HEN- 
DERSON, M  JEFFREY,  HUGH  BROWN,  HENRY 
RINGSTAFF,  W.  D.  HUDSON,  MATHEW  W.  DIXON, 
JA]tfES  CREWS,  ANDREW  WHISMAN,  STEPHEN 
J.  LANE,  AOT)  GEORGE  GLEASON. 

AMENDMENT  07  RiicoBos  OF  CODBT. —  Where  All  order  has  been  made  eztendlng 
the  time  allowed  bj  statute  to  prepare  a  statement  on  motion  for  a  new 
trial,  and  the  term  has  adjourned,  the  Court  has  no  power  at  a  subsequenc 
term  to  amend  the  order,  so  as  to  make  It  Include  a  notice  of  intention  to 
move  for  a  new  trial,  nnless  a  motion  to  amend  has  been  made  at  the  term 
during  which  the  order  was  entered  and  continued,  or  unless  the  record  dis- 
closes that  the  entry  does  not  correctly  give  what  was  the  order  of  the  Court. 

8amb. —  The  power  of  a  Court  to  amend  the  record  after  the  adjournment  of 
a  term  only  extends  to  the  correction  of  a  mere  clerical  error. 

Btbikino  out  Statbmbkt. —  If  the  notice  of  Intention  to  move  for  a  new  trial  la 
not  given  within  the  statutory  time,  and  no  waiver  of  the  failure  to  give 
the  same  Is  shown,  the  Supreme  Court  will,  on  motion,  atrikt  tha  atatemeni 
from  the  transcript 

ApFSiLL  from  the  District  Oourt,  Third  Judicial  Distriet^ 
Santa  Clara  County, 

This  waa  an  action  of  ejectment  to  recover  poeseesion  of  a 
tract  of  land  in  Santa  Clara  County. 

Plaintiif  recovered  judgment  in  the  Court  below,  and  de- 
fendants appealed.  The  other  facts  are  stated  in  the  opinion 
of  the  Court 

/.  Clarke,  for  Appellants. 

S.  0.  HougMon,  for  Kespondent 

By  the  Courts  Rhodes,  J. 

The  appeal  in  this  case  is  taken  from  the  judgment  and  from 
the  order  denying  the  defendants'  motion  for  a  new  trial*  The 
verdict  for  the  plaintiff  was  rendered  on  the  10th. day  of  Sep- 
tember, 1862,  and  on  that  day  the  Cburt  made  an  order  "that 

Vol.  XXV.— 4 
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the  defendants  liave  thirty  days  time  within  which  to  prepare 
a  statement  on  motion  for  a  new  trial  in  this  cause,  and,  in  the 
meantime,  proceedings  on.  the  part  of  the  plaintiff  be  delayed." 
On  the  9th  day  of  October  the  defendants  served  the  plaintiff 
with  a  notice  of  motion  for  a  new  trial.  The  plaintiff  gave 
notice  to  the  defendants  on  the  25th  of  December,  that  he 
would,  on  the  6th  day  of  January,  1863,  move  the  Court  to 
strike  out  their  motion  for  a  new  trial,  on  the  ground  that  no 
notice  of  motion  had  been  served  or  filed  within  the  time  pre- 
scribed by  law.  On  the  27th  of  December,  the  defendants 
served  the  plaintiff  with  a  notice  that  on  the  first  day  of  Jan- 
uary nest,  at  the  opening  of  the  Court,  they  would  move  the 
Court  '^  to  amend  and  correct  the  entry  in  liie  minutes  of  the 
Court  of  the  order  made  by  said  Court  on  the  10th  day  of 
September,  1862,  relative  to  a  motion  for  a  new  trial,  by  in- 
serting after  the  words  '  thirty  days  within  which,'  the  words 
'  to  give  notice  of  intention  to  move  for  a  new  trial  and.' 
Said  motion  will  be  made  upon  the  affidavit  of  Alexander 
Campbell,  a  copy  of  which  is  hereunto  annexed."  At  the 
January  term,  1863,  the  motion  of  the  defendants  was  called 
up,  and  the  Court  ordered  that  the  entry  in  the  minutes  of  the 
10th  of  September  be  amended  so  as  to  read  as  follows:  ''On 
motion  of  the  counsel  for  the  defendants  in  this  causey  it  is 
ordered  that  the  defendants  have  thirty  days  time  within  which 
to  give  notice  of  intention  to  move  for  a  new  trial  and  to  pre- 
pare a  statement  on  motion  for  a  new  trial  in  this  cause,  and 
that,  in  the  meantime,  proceedings  on  the  part  of  the  plaintiff 
be  stayed." 

At  the  May  term,  1863,  the  motion  for  a  new  trial  was 
argued  by  the  ooimsel  for  the  respective  parties,  and  on  the 
26th  of  May,  the  Judge  of  said  Court,  at  chambers,  denied 
said  motion,  and  this  order  appears  to  have  been  entered  upon 
what  the  clerk  entitles  a  '^  settled  statement  <m  motion  for  a 
new  trial"  The  statement  does  not  appear  to  have  been  sa- 
iled by  the  Judge,  and  there  is  no  certificate  that  it  was  either 
settled  or  agreed  to  by  the  parties,  and  it  does  not  appear  to 
have  been  filed  until  ^e  2d  of  June,  1868,  for  the  only  entry 
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in  respect  to  filing  is  that  which  follows  the  order  of  the  Judge 
denying  the  motion  for  a  new  trial,  and  which  is  as  follows: 
"Filed  on  return,  this  2d  day  of  June,  1863.  James  A.  Clay- 
ton, ClerL" 

The  plaintiff  now  moves  this  Court  to  strike  from  the  tran- 
script the  statement  on  the  ground  that  the  notice  of  the  motion 
for  a  new  trial  was  not  filed  or  served  within  five  days  after 
the  verdict  was  rendered,  and  that  no  order  of  the  Court  or 
Judge  was  made,  extending  the  time  for  giving  the  notice. 

This  brings  up  for  consideration  the  l^ality  of  the  order  of 
the  Court,  made  at  the  January  term,  1863,  amending  the 
order  entered  at  the  previous  term.  The  order,  as  first  entered, 
gave  the  defendant  thirty  days  in  which  to  prepare  his  state- 
ment on  motion  for  a  new  trial,  and  the  amended  order  gives 
them  that  length  of  time  in  which  to  give  notice  of  intention 
to  move  for  a  new  trial,  as  well  as  to  prepare  the  statement. 

The  motion  and  the  order  were,  "to  amend  the  entry  in  the 
said  minutes."  It  is  not  stated  in  the  motion,  nor  recited  in 
the  amended  order,  that  the  Court  did,  at  the  September  term, 
grant  the  defendants  the  thirty  days  in  which  to  give  the  notice, 
and  there  was  nothing  in  the  record  at  the  September  term  show- 
ing that  the  Court  did  give  or  intended  to  give  the  defendants 
the  time  for  that  purpose. 

It  is  said  in  Blachamore's  Case,  4  Coke's  Report,  156: 
"•So  at  common  law,  the  Judges  ndght  as  well  amend  their 
judgment  as  any  other  part  of  their  record,  etc,  in  the  same 
term,  for  during  the  term  the  record  is  in  the  breast  of  the 
Judges,  and  not  in  the  rolL  ♦  ♦  ♦  But  at  the  common 
law  the  misprision  of  clerks  in  another  term  in  the  process 
was  not  amendable  by  the  Court,  for  in  another  term  the  roll 
is  the  record  *  *  *."  This  well  established  rule  of  the  com- 
mon law  was  affirmed  at  an  early  date  in  this  State.  {Baldwin 
V.  Kramer,  2  CaL  682.)  ' 

Mr.  Chief  Justice  Murray,  in  delivering  the  opinion  of  the 
Court  in  Carpenlier  v.  Hart,  6  CaL  406,  said:  "We  have 
repeatedly  held  that  after  the  adjournment  of  the  term  the 
Court  loses  all  control  over  cases  decided,  unless  its  jurisdic- 
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Cion  is  saved  bj  some  motion  or  proceeding  at  the  time^ 
except  in  the  single  case  provided  by  statute,  where  the  sum- 
nxons  has  not  been  served,  in  which  the  party  is  allowed  six 
months  to  move  to  set  the  judgment  aside,"  This  doctrine 
has  been  too  frequently  affirmed  by  this  Court  to  be  now 
called  in  question,  (Suydam  v.  Pitcher,  4  Cal.  280 ;  Robh  v. 
Robb,  6  Cal,  21 ;  Morrison  v.  Dapman,  3  Cal.  256 ;  Shaw  y. 
McGregor,  8  Cal.  521;  Bell  v.  Thompson,  19  CaL  706;  Lot- 
timer  v.  Ryan,  20  Cal.  632.) 

In  this  case,  the  judgment  was  rendered  and  the  term  had 
expired,  and  conaequently  the  Court  had  no  power,  at  a  sub- 
iequent  term,  to  amend  the  order  made  at  a  previous  term, 
unless  a  motion  had  been  made  or  some  proceedings  instituted 
at  the  previous  term  to  procure  the  amendment  to  be  made, 
and  the  motion  or  proceedings  had  been  continued  to  that 
term.  If  the  Court  has  the  power  that  the  entry  of  the 
amended  order  would  imply,  and  if  the  amended  order  had 
been  entered  at  the  September  term,  and  the  defendants  had 
relied  upon  it,  and  had  given  their  notice  of  intention  to  move 
for  a  new  trial  within  the  thirty  days  allowed,  the  plaintifF 
might  at  the  next  term  have  moved  the  Court  and  procured 
an  amendment,  striking  off  the  allowance  of  time  for  giving 
the  notice,  when  the  defendants  would  have  been  deprived  of 
the  benefit  of  their  motion  for  a  new  trial,  without  any  fault 
on  their  part  By  reason  of  the  want  of  i>ower  in  the  Court 
to  make  the  amendment  after  the  expiration  of  the  term,  the 
amended  order  is  void. 

A  proper  observance  of  this  rule  will  not  in  any  manner 
derogate  from  the  power  of  Court  to  make  an  order  nunc  pro 
tunc,  or  to  correct  a  mere  clerical  error  in  an  order  or  proceed- 
ing, where  a  fit  case  for  the  exercise  of  such  authority  arises. 
It  is  a  general  rule  that  a  mere  clerical  error  is  amendable. 
(See  Tidd's  Prac.,  4th  Am,  Ed.,  1855,  p.  161,  note  B.),  At 
common  law,  when  the  proceedings  have  been  entered  of  rec- 
ord the  Courts  would  allow  of  no  further  amendments,  but  bv 
the  statute  of  jeofails  and  amendments,  a  still  further  right  of 
amendment  was  given.     The  making  up  of  the  judgment  roll 
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18  the  equivalent,  under  our  Practice  Act,  of  the  entry  of  record 
at  common  law.  We  have  directly  adopted  the  English 
statutes,  in  respect  to  amendments,  to  a  very  limited  extent, 
but  our  Courts  have  gone  much  further  than  our  statutes,  and 
have  adopted  them  incfirectly  as  rules  of  practice.  It  was 
found  necessary  to  pass  the  statute  (of  14  Edw.  m,  Stat  1, 
C.  6,)  to  avoid  the  consequences  of  ^misprision  of  the  clerk 
in  writing  one  syllable  or  letter  too  much  or  too  little,''  which 
was  afterwards,  by  construction,  extended  to  a  word,  but  our 
Courts  have  exercised  that  power  very  amply  "in  furtherance 
of  justice.''  But  at  common  law,  and  under  the  statutes  of 
joefails  and  amendments,  and  by  the  practice  of  our  Courts, 
the  order  nunc  pro  tunc,  or  the  amendment  of  the  clerical 
error,  could  not  be  made  unless  there  was  something  in  the 
record  to  amend  by.  {Blackamore's  Case  above  cited ;  Tidd's 
Prac,  4:th  Am.  Ed.  713;  Morrison  v.  Dapman,  8  Cal.  255; 
Swain  v.  Naglee,  19  Cal.  127.) 

In  Morrison  v.  Dapman,  the  judgment  was  rendered,  to  be 
levied  de  bonis  iestatoris,  and,  on  motion,  it  was  at  a  subsequent 
term  amended,  so  as  to  be  levied  de  bonis  propriis;  but  the 
Supreme  Court  held  that  the  power  to  amend  mine  pro  tunc, 
was  "confined  to  cases  where  the  record  discloses  that  the 
entry  in  the  minutes  does  not  correctly  give  what  was  the 
judgment  of  the  Court;"  and  in  Swain  v.  Naglee,  the  Court 
say  that  "all  Courts  have  the  power  to  amend  clerical  errors, 
and  to  enter  a  judgment  nunc  pro  tunc,  when  the  record  itself 
discloses  the  error." 

There  is  no  pretence  that  it  appears  anywhere  in  tie  record 
that,  at  the  September  term,  time  was  extended  for  the  defend- 
ants to  give  the  notice  of  the  motion  for  a  new  trial ;  and  under 
the  above  rule,  an  order  nunc  pro  tunc,  granting  time  for  that 
purpose,  could  not  be  legally  made  at  a  subsequent  term.  This 
disposes  of  the  notice,  and  as  a  consequence,  the  motion  for  a 
new  trial  fails  for  the  want  of  a  notice  to  support  it.  The 
plaintifi  has  not  by  any  means  consented  to  the  motion's  being 
entertained,  but  on  the  contrary,  he  moved  that  it  be  stricken 
out,  because  notice  had  not  been  given  as  required  by  law. 
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The  statement,  also  depending  upon  tlia  notice  of  the  motion, 
must  fall  with  it. 

This  leaves  for  examination  only  the  judgment  rolL  The 
statement  not  being  settled  or  signed  by  the  Judge^  is  not  and 
does  not  purport  to  be  a  statement  on  appeal,  and  cannot  ayail 
the  defendants  for  any  purpose. 

Upon  examination  of  the  judgment  roll,  we  see  no  error 
therein  sufficient  to  entitle  the  defendants  to  a  reversal  of  the 
judgment. 

Judgment  affirmed* 

Mr.  Justice  Shaptxb  expressed  no  opinion. 


MARY  POLACK  v.  PETER  MoQRATH  ahd  JAMES  F. 

DONLEK 


PoiciBLa  Dmtrt  ok  Uifi«iLWFUi.  DiTAiiraiL — ^P.  hmA  poOTendOB  off  •  lot  of  lud 
by  having  It  Inclosed  with  a  fence,  hot  did  not  realdo  on  It  nor  hate  t 
house  on  It.  H.  and  D.  entered  Into  potMMlon,  and  hallt  a  hotue  on  th« 
premises  and  moved  Into  It  Five  days  afterwards,  an  agent  of  F.  weot  te 
the  premises  and  told  M.  and  D.  that  he  had  come  there  to  take  poMenloa 
f6r  P.  They  replied  that  It  wonid  he  very  foolish  to  give  up  the  lots  sfttf 
making  Improvements  on  them;  that  they  wonld  not  leave,  and  that  it 
would  take  a  pretty  good  force  to  pat  them  off;  that  th^  had  paid  thilr 
money  for  the  lots,  and  they  would  be  d  d  If  they  wonld  leave.  1^ 
another  agent  of  P.,  M.  and  D.  need  substantially  the  same  langoase.  BtU, 
that  this  did  not  amount  to  a  forcible  entry  or  unlawful  detainer,  and  that 
the  evidence  was  Insufflclent  to  authorise  P*  to  maintain  the  action,  and  that 
the  Court  should  have  granted  a  nonsuit;  held,  further,  that  such  acta 
amounted  merely  to  a  trespass  and  ouster  of  P.*  for  which  ejectment  wis  tit 
proper  remedy. 

Appeal  from  the  County  Court,  City  and  County  of  San 
Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 

E.  A.  La/wrence,  for  Appellants. 

The  Court  clearly  erred  in  refusing  the  nonsuit,  for  the  foV 
lowing  reasons : 

Plaintiff  had  not  shown  an  actual  possession  in  herself. 
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(Forcible  Entry  Act,  section  9.)  The  counterpart  in  the 
present  case  is  Franier  v.  Htmlon,  6  CaL  156-160.  This  case 
is  affirmed  in  House  v.  Keiser,  8  CaL  499 ;  Cummings  v.  Scott, 
20  CaL  84;  23  Cal.  6^6;  Dickinson  v.  Magtdre,  9  Cal.  46; 
Scarlet  v.  Lamarque,  5  CaL  68 ;  Moore  v.  Ooslm,  5  Cal.  266. 

The  fence  alone  did  not  constitute  possession.  (Hutton  v. 
Sehumaker,  21  Cal.  468.) 

Plaintiff  has  not  sho^im  a  forcible  entry  made  by  defendants. 
The  complaint  alleges  a  forcible  entry  as  the  gra/vamen  of  the 
charge.  Unlawful  holding  is  not  alleged  as  a  substantive  cause 
of  action,  but  merely  as  a  continuation  or  consequence.  The 
complaint  was  the  same  in  Preston  v.  Kehoe,  16  CaL  318, 
where  it  is  held  that  force  being  alleged  must  be  proved,  and 
will  not  be  inferred  from  mere  refusal  to  deliver  possssion. 
The  same  was  also  held  in  Frazier  v.  Eamlon,  on  petition  for 
rehearing,  6  CaL  169,  160. 

Spencer,  Beichert  &  Jarboe,  for  Respondent 

The  Court  properly  refused  the  nonsuit,  if  there  was  any 
evidence  tending  to  prove  the  case.  {Cravens  v.  Dewey,  18 
Cal.  42.) 

The  Court,  although  it  will  review  proceedings  by  the 
Court  below  so  far  as  to  reverse  a  judgment  for  errors  in  law 
occurring  at  the  trial,  or  for  erroneous  instructions,  will  not 
set  aside  a  judgment  and  verdict  given  upon  conflicting  evi- 
dence, nor  reverse  a  decision  of  the  Court  below  denying  a 
motion  for  new  trial  when  there  has  been  a  conflict  of  testi- 
mony. 

The  decisions  of  this  Court  upon  this  subject  are  uniform. 
The  discretionary  power  of  the  Court  below  will  not  be  inter- 
fered with,  unless  it  appears  that  there  has  been  a  great  abuse 
of  that  power.  Now,  there  was  a  conflict  of  testimony  upon 
every  point  raised  in  the  case,  and  upon  this  conflicting  testi- 
mony the  jury  found  for  plaintiff,  and  the  Judge  refused  to 
review  the  action  of  the  jury  for  that  reason.  {Peters  v.  Foss 
ei  al.,  16  Cal.  86T;  McCloud  r.  O'NedU,  16  CaL  897.)     See, 
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4ilso,  Burnett  v.  WhUesides  ei  dL,  16  Cal.  86,  where  the 
Court  says :  '^  Where  the  verdict  is  supported  by  any  evidence 
we  will  not  interfere  with  the  order  of  the  Court  refusing  a 
new  trial,  unless  we  are  ocmvinced  there  was  an  abuse  of  the 
legal  discretion  of  the  Court''  (See^  also^  Walian  v.  Maguin, 
17  Cal.  92.) 

The  ruling  of  the  Court  upon  this  point,  we  think,  disposes 
of  one  ground  of  defendant's  moticxi  for  new  trial  and  of 
appeal. 

By  the  Court,  Cubbsy,  J, 

The  plaintiff  brought  her  action  of  forcible  entry  and 
detainer  against  the  defendants  to  obtain  the  restitution  of  a 
certain  parcel  of  land  in  San  Francisco,  and  for  the  recoveiy 
of  damages  for  the  alleged  forcible  and  unlawful  entry  upon 
the  land,  and  the  forcible  and  unlawful  detention  thereof. 
The  plaintiff  alleges  in  her  complaint  that  at  and  for  a  long 
time  before  the  defendants  entered,  she  was  and  had  been  in 
the  actual,  peaceable,  and  quiet  possession  <xf  the  land,  and 
was  still  entitled  to  the  possession  thereof;  and  tiiat  while 
she  was  so  in  the  possession  of  the  same  land,  the  defendants, 
on  a  day  named,  ^^  with  force  and  arms,  and  with  strong  hands 
and  multitude  of  people,  unlawfully  and  forcibly  entered  on 
said  described  premises,  and  with  force  and  violence  put  out 
and  expelled  said  plaintiff  therefrom,  and  took  possession  of 
the  same;  and  that  said  defendants  have  ever  since  forcibly 
and  unlawfully  detained,  and  still  do  forcibly  and  unlawfully 
detain  possession  of  said  premises  from  this  plaintiff,  to  her 
damage,  etc" 

The  defendants  meet  the  averments  of  the  complaint  hj  a 
specific  denial,  and  affirmatively  allege,  that  'Uhey  have  tbe 
legal  right  to  the  present  possession  of  said  premises,  and  are 
the  owners  thereof." 

Testimony  was  introduced  on  the  trial  in  the  Connty  Court, 
going  to  establish  the  possession  of  the  premises  by  the  plain- 
tiff for  a  long  time  anterior  to  and  alao  when  the  defendants 
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entered  thereon.  But  she  did  not  have  a  honse  on  the  premi- 
ses, nor  reside  thereon;  nor  did  she  otherwise  have  the  actual 
possession  than  by  a  fence  that  formed  a  complete  indosure  of 
the  same.  The  evidence  showed  tliat  the  defendants  entered 
within  this  indosure  on  or  about  the  24th  of  October,  1S62, 
and  were  there  in  possession  from  thence  to  the  time  of  the 
trial  of  the  action. 

On  the  29th  of  the  same  month,  the  agent  of  the  plaintiff 
went  to  the  premises  and  told  the  defendants  that  he  had  come 
there  to  take  possession  for  the  plaintiff;  and  he  testified  that 
Donlen  said  ^'  it  would  be  very  foolish  to  give  up  the  lots  after 
his  making  improvements  on  them;''  and  referring  to  both 
defendants,  he  also  testified  that  ^^they  said  they  would  not 
leave  the  lots,  and  it  would  take  a  pretty  good  force  to  put  them 
off;  they  had  paid  their  mcxiey  for  the  lots,  and  they  would 
be  damned  if  they  would  leave;  *  *  all  this  was  said  in 
good  humor;  I  saw  no  weapons/'  The  defendants  were  shov- 
elling sand  at  the  time;  and  the  witness  was  unable  to  obtain 
possession  of  the  premises. 

Another  witness  testified  that  between  the  24th  and  30th  of 
October,  he  had  demanded  possession  of  the  premises  for  plain* 
tiff,  from  McGrath,  who  said  he  had  bought  the  lot  and  paid 
for  it,  and  did  not  intend  to  leave  it;  and  then,  speaking  of 
the  two  defendants,  he  said :  "  They  were  annoyed  and  angry, 
and  I  was  unable  to  obtain  possession." 

Yon  Schmidt,  who  was  a  witness  for  plaintiff,  testified  that 
there  was  no  house  on  the  premises  until  the  24th  of  October, 
1863;  that  at  that  time  he  saw  the  defendants  engaged  in 
passing  lumber  through  the  fence,  and  that  this  was  done 
peaceably. 

Tbis  was  all  the  evidence  touching  the  question  of  a  forcible 
entry  or  a  forcible  or  unlawful  detainer. 

When  the  plaintiff  had  rested  her  case,  the  defendants  moved 
the  Court  to  order  the  plaintiff  nonsuited  on  the  grounds,  viz: 

^' First — Plaintiff  has  not  shown  a  soflScient  possession  to 
maintain  this  action. 
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"Second  —  Plaintiff  bas  not  shown  an  unlawful  entry  by 
defendantB* 

"Third — Insufliciency  of  proof  to  maintain  this  action." 

The  Court  denied  the  motion,  and  the  defendants  excepted. 

The  defendants  then  introduced  evidence  which  they  claimed 
justified  their  possession  of  the  premises,  and  afterward  the 
cause  was  submitted  to  the  jury,  who  rendered  a  verdict  for 
plaintiff.  A  motion  was  made  for  a  new  trial,  which  vas 
denied,  and  this  appeal  is  from  the  judgment  entered  on  the 
verdict,  and  from  the  order  denying  a  new  triaL 

The  point  to  be  resolved  is,  whether  the  evidence  in  the 
case  sustained  the  allegations  of  the  complaint  of  the  forcible 
entry  of  the  defendants  into  the  premises,  and  the  unlawful 
detainer  thereof  by  them. 

Assuming  that  the  plaintiff  had  the  actual  possession  of  the 
premises  as  the  owner  of  the  same  when  the  ddEendants  ^tered 
thereon  and  ousted  her,  it  is  to  be  ascertained  whether  the 
remedy  sought  is  the  proper  one  for  the  injury  sustained.  The 
law  has  provided  various  remedies  for  the  recovery  of  the  pos- 
session of  lands  to  which  one  may  be  entitled,  and  of  which 
he  may  have  been  tortiously  or  wrongfully  deprived.  He  may 
be  entitled  to  maintain  ejectment,  or  an  action  of  forcible  entry 
and  detainer,  but  he  cannot  maintain  the  latter  unless  the  facts 
and  circumstances  of  the  case  bring  it  within  the  provisions 
of  the  Act  providing  the  remedy  for  that  species  of  wrong.  In 
this  case  the  complaint,  which  is  well  drawn,  is  for  a  forcible 
entry  and  a  forcible  and  unlawful  detainer. 

It  is  laid  down  in  Bacon's  Abridgment,  that  a  ^^  forcible 
entry  must  regulariy  be  with  a  stroi^  hand,  with  unusual 
weapons,  or  with  menace  of  life  or  limb;"  and  Sir  William 
Blackstone^B  definition  is,  that  a  forcible  entry  or  detainer  is 
conmiitted  by  violently  taking  or  keeping  possession  of  lands 
or  tenements  with  menaces,  force,  and  arms,  and  without  the 
authority  of  law.     (4  Black  Com.  148.) 

The  evidenoe  in  ^e  case  failed  to  establidi  the  all^tions 
of  the  complaint  The  most  that  the  acta  <tf  entiy  and 
detainer  of  the  defendants  upon  the   premises  amounted  to 
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was  a  trespass  and  ouster  of  the  plaintiff,  for  which  she  may 
have,  if  she  have  the  better  right,  her  action  of  ejectment 

It  would  not  be  sufficient  to  charge  the  defendants  with  having 
entered  vi  ei  annis;  and  the  words  ^^  with  strong  hand  "  mean 
something  more  than  a  common  trespass.  (Per  Lord  Eenyon, 
C.  J.,  in  Bex  v.  Wihon,  8  T,  R  357.) 

If  there  was  any  evidence  showing  that  the  entry  of  the 
defendants  was  forcible,  or  with  strong  hand,  or  with  multi- 
tude of  people,  or  if  it  appeared  therefrom  that  they  detained 
the  premises  by  force,  or  uttered  threats  calculated  to  deter 
the  plaintiff  or  her  agents  from  entering  upon  the  land,  we 
should  not  disturb  the  verdict  and  judgment.  We  think  the 
Court  ought  to  have  granted  the  nonsuit  upon  the  evidence 
as  it  stood  when  the  motion  therefor  was  made;  and  this 
error  was  not  cured  by  any  evidence  subsequently  given  in  the 
cause. 

The  judgment  is  reversed  and  the  cause  remanded. 

Mr.  Justice  Shaftsb  expressed  no^  opinion. 


BEWJAMTN"  WALLS,  Adminibtratob  op  thb  Estats  ow 
MANUEL  VERA,  Deceased,  i;.  WILLIAM  PRESTON. 

STATIMB2IT  ov  Gboundb  FOB  N>w  Tbiau — ^If  tht  ETOTindi  vpon  wbleh  ft  partj 
reliet  for  a  new  trial  are  not  designated,  either  in  the  notiee  or  itatement, 
a  new  trial  shonld  be  denied. 

Sim  —  Waitkr  or.— « Where  the  attomeyt  o(  both  parties  appear  In  open 
Conrt,  and  by  consent  argne  a  motion  for  a  new  trial,  this  consent,  eTan  U 
It  is  a  waiver  of  a  notice  of  intention  to  move  for  a  new  trial,  is  not  ■ 
waiver  of  a  statement  In  some  proper  form  of  the  grounda  of  the  motion. 

AssiaNUKMT  or  BBB0B8. —  A  statement  on  appeal  is  of  no  avail,  unless  the 
grounds  upon  which  a  party  intends  to  rely  are  therein  set  forth. 

Bbbobs  —  How  Bbtibwbd^— Error  in  law,  occurring  at  a  trial,  may  be  re- 
viewed npon  a  bill  of  exceptions,  as  well  as  npon  a  motion  for  a  new  trial. 

Lbasb  —  Rent  Patablb  m  Pabt  or  Cbop. —  An  agreement  in  writing  between 
two  parties,  by  which  the  party  of  the  first  part  demises  and  leases  nnto 
the  party  of  the  second  part  land  (describing  the  nune)  for  a  turn  sped- 
lied,  asd  the  party  of  the  second  part  agnea  to  enltlvate  and  plant  tha  land 
at  his  own  expense,  and  deliver  on  the  premises,  to  the  party  at  the  flnl 
part,  one  sixth  of  all  the  crops  as  soon  as  harvested,  and  not  to  uidertet 
the  premises  or  yield  the  posaesslon  to  any  ptnmi  otter 
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wlthoat  the  Ieuor*s  conient  In  writing,  Ig  a  lease,  and  not  a  contract  for  thi 
■enrlcei  of  the  party  of  the  second  part,  for  which  ho  la  to  toeelfo  ai  €0» 
pentatlott  a  portion  of  the  crope  he  may  produce. 

Appsai<  from  the  County  Court  of  Solano  County. 

The  lease  mentioned  in  the  opinion  of  the  Court  was  ex» 
cuted  by  both  Manuel  Vera  and  Preston,  the  defendant  D^ 
cember  Ist,  1861^  Vera  died^  and  Walls  was  appointed  admin* 
istrator  of  the  estate  on  the  23d  day  of  May,  1863. 

On  the  23d  day  of  t)ctober,  1863,  Walls,  as  administrator, 
commenced  an  action  before  a  Justice  of  the  Peace,  in  Solanc 
Coimty,  against  Preston,  to  recover  possession  of  the  lands, 
under  the  thirteenth  section  of  the  Forcible  Entry  and  Detainei 
Act,  as  amended  in  1862.  Plaintiff  claimed  that  Preston  wai 
holding  over  after  the  termination  of  his  lease. 

The  case  was  appealed  to  the  County  Court  On  the  trial 
in  the  County  Court,  plaintiff  offered  in  evidence  the  lease; 
defendant  objected  to  its^  reception,  because  it  was  irrele?ant, 
and  was  not  a  lease,  but  a  contract  to  cultivate  land  for  a 
specific  portion  of  the  crop  raised.  The  Court  sustained  the 
objection,  and  plaintiff  excepted.  A  bill  of  exceptions  wai 
drawn  up  and  signed  by  the  judge^  and  is  copied  into  thd  tran- 
script 

Defendant  recovered  judgment  in  the  Court  below,  and 
plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

8.  O.  Hilbam,  for  Appellant 

The  Court  erred  in  refusing  to  admit  the  lease  in  evidence, 
in  proof  of  the  allegation  of  the  complaint  (Act  of  Forcible 
Entry  and  Detainer,  section  18;  Wood's  Digest,  469;  Dem^ 
rest  V.  WiUard,  8  Cowen,  806;  Evortsan  ▼.  Sawyer,  2  Wend. 
607.) 

The  point  of  objections  to  the  lease  is  not  sustained  by  the 
authorities  cited.  Defendant  is  estopped  to  deny  the  leaae. 
Be  the  contract  what  it  may,  it  confers  upon  him  the  abednte 
vif^t  to  the  land  during  the  term. 
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M.  A.  Wheaion,  for  Eespondent* 

The  paper  marked  "  Exhibit  B  **  was  inadmissible,  it  not 
being  a  lease  as  called  for  by  the  complaint  {Bemal  ▼• 
Uovious,  17  Cal.  541 ;  Pvinom  v.  Wise,  1  Hill,  285;  Dinehart 
y.  Wilson,  16  Barb.  596 ;  Caswell  v.  Districh,  16  Weni  379.) 

Even  if  the  complaint  had  been  differently  framed,  Preston's 
occupation  would  be  no  more  than  that  of  a  mere  servant,  and 
this  action  would  not  lie.     {Bemal  ▼•  Hoviovs,  17  CaL  641.) 

By  the  Court,  Bjiodbs,  J. 

The  motion  for  a  new  trial  was  properly  overruled.  The 
plaintiff  failed  to  designate  the  grounds  upon  which  he  relied, 
either  in  his  notice  or  statement.  It  is  stated  in  the  bill  of 
exceptions  that  the  plaintiff  in  open  Court  moved  for  a  new 
trial,  and  that  the  motion  was  entertained  by  consent.  Even 
if  the  consent  of  the  parties  could  be  deemed  a  waiver  of  a 
notice  of  intention  to  move  for  a  new  trial,  it  did  not  waive 
the  statement,  in  some  proper  form,  of  the  grounds  of  the 
motion.  (See  Stats.  1868,  p.  643.)  There  is  nothing  upon 
which  the  Court  below  can  act  on  the  hearing  of  the  motion, 
unless  the  grqunds  of  the  motion  are  designated. 

The  statement  on  motion  for  a  new  trial  is  of  no  avail  as  8 
statement  on  appeal,  for  the  reason  that  the  groimds  upon 
which  the  plaintiff  intends  to  rely  are  not  therein  set  forth. 
This  leaves  for  examination  the  errors  appearing  upon  the 
judgment  roll,  and  the  only  ones  assigned  are  those  set  forth 
in  the  bills  of  exceptions. 

The  point  mainly  relied  upon  by  the  appellant  is  the  error 
of  the  Court  in  excluding  as  evidence  the  instrument  offered 
as  a  lease  of  the  lands  in  controversy,  executed  by  the  plain- 
tiff's intestate  and  the  defendant.  The  alleged  error  can  be 
reviewed  upon  a  bill  of  exceptions  as  well  as  upon  a  motion 
for  a  new  trial.  (Bice  v.  Oashire,  18  CaL  58 ;  Brown  r.  ToXUe, 
7  Cal.  899.)  In  many  cases  it  is  preferable,  and  we  think  it 
the  better  practice,  that  the  party  complaining  of  the  exdu* 
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sion  of  legal  and  competent  testimony^  or  of  the  admission  of 
that  which  is  illegal  or  incompetent^  should  take  his  exoeptioa 
by  bill  or  otherwise,  and  assign  the  error  on  appeal  from  the 
judgment,  instead  of  incurring  the  labor  and  expense  of 
attempting  to  procure  a  new  trial,  and  of  making  up  for  thii 
Court  a  record,  the  large  portion  of  which  would  servey  per- 
haps, in  no  manner  to  explain  the  errors  assigned. 

The  plaintiff  contends  that  the  instrument  offered  in  en* 
dence  by  him  is  a  lease,  and  the  defendant  insists  that  it  is  a 
cropping  contract,  which  constituted  the  parties  tenants  in  com- 
mon of  the  land  and  of  the  crops  during  the  time  mentioned  in 
the  instrument. 

The  plaintiff's  intestate,  Manuel  Vera,  '^demised,  leased, 
and,  to  farm,  let ''  the  premises  unto  Preston,  **  to  have  and 
to  hold  "  the  same  from  the  first  day  of  December,  1861,  to 
tihe  first  day  of  October,  1863 ;  and  Preston  convenanted  not 
to  ^^  underlet  the  said  premises,  or  yield  the  possession  thereof 
to  any ''  but  Manuel  Vera,  without  his  consent  in  writing,  and 
to  properly  cultivate  and  plant  the  land  at  his  own  cost  and 
expense,  and  to  deliver  thereon  to  Manuel  Vera,  on  the  premr 
ises,  one  sixth  of  all  the  crops  as  soon  as  harvested.  Is  thii 
instrument  a  lease,  or  is  it  only  a  contract  for  the  services 
of  Preston,  to  be  performed  on  the  land,  and  iqr  which  he  ii 
to  receive  as  compensation  a  portion  of  the  crops  he  may  pro- 
duce! 

It  is  competent  for  the  parties  covenanting  for  the  use^ 
occupation  and  cultivation  of  land,  and  the  payment  therefor 
out  of  the  crops  produced,  to  execute  a  lease  in  the  usnal 
form,  or  they  may  enter  into  an  agreement  constituting  them 
tenants  in  common  of  the  crops,  and  at  the  same  time  may 
provide  that  the  owner  or  the  occupant  may  hold  the  posses- 
sion of  the  land,  or  that  both  may  be  tenants  in  common  of 
the  land  during  the  time  mentioned  in  the  agreement  It  ii 
the  general  rule  that^  where  a  term  is  Greeted,  the  possession 
given  to  the  occupant,  and  the  produce  agreed  to  be  paid  is 
to  be  paid  as  rent;  then  the  instrum^it  is  regarded  as  a  lease. 
(Taylor,  Land,  and  Ten.  sec  24.)  It  is  also  a  general  rule  thai 
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wbere.the  occupant  covenants  to  deliver  to  the  owner  a  por- 
tion of  the  crope,  the  agreement  ia  held  to  be  a  cropping  con- 
tract— a  letting  upon  shares  —  and  the  owner  and  occupant 
are  tenants  in  common  of  the  crop.  (Putnam  v.  Wi^e,  1  HSU, 
247;  Berrud  v.  Hovious,  17  CaL  644.) 

In  the  last  two  cases^  and  the  authorities  therein  cited,  there 
was  no  question  as  to  which  of  them  (the  owner  or  the  occu- 
pant) was  entitled  to  the  possession  of  the  land  under  the 
agreement 

The  character  of  the  instrument  must  be  determined  upon 
a  consideration  of  all  its  terms  and  provisions,  and  the  CSourt 
will  give  it  such  a  construction  as  will  carry  into  effect  the 
intention  of  the  parties,  without  regard  to  the  technical  terms 
employed.  Although  words  are  used  whidi,  if  disconnected 
from  other  parts  of  the  instrument,  would  import  a  lease, 
they  wiU  not  be  so  construed  if  the  evident  intention  was 
merely  to  make  a  cropping  contract  Kor,  on  the  other  hand, 
will  Ihe  instrument  be  so  construed  as  to  deprive  the  occupant 
of  the  position  of  a  tenant  of  the  land,  if  from  the  whole 
instrument  it  is  apparent  that  the  parties  intended  he  should 
enjoy  the  exclusive  possession  of  the  premises. 

In  Pvinam  v.  Wise,  Mr.  Justice  Cowen  says :  "  The  true  test 
seems  to  lie  in  the  question  whether  there  be  any  provision,  in 
whatever  form,  for  dividing  the  specific  producte  of  the  prem- 
ises. If  there  be,  a  tenancy  in  common  arises,  at  least  in  such 
products  as  are  to  be  divided ;''  and  that  ease  is  cited  on  that 
point,  with  approbation,  in  Bemal  v.  Hoviotis,  17  OaL  644. 

The  doctrine  was  deduced  by  the  learned  Judge  from  what 
he  understood  to  be  the  test  adopted  by  Mr.  Ohief  Justice  Nel- 
son, in  CasweU  v.  Districh,  16  Wend.  379,  and  that  principle 
has  been  acted  upon  and  affirmed,  almost  without  question,  in 
a  number  of  cases  in  New  York.  (Dinekart  v.  Wikon,  15 
Barb.  596 ;  and  Harrower  v.  Heath,  19  Barb.  887.)  In  aU  the 
cases  in  New  York,  affirming  on  this  point  Putnaan  v.  Wise, 
and  in  Bemal  v.  Hovious,  the  question  was  merely  who  was 
entitled  to  the  possession  of  the  crop,  not  whether  the  owner 
or  the  occupant  was  in  possession  of  the  land,  not  whether  the 
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xela;tion  of  landlord  and  tenant  existed  between  the  parties, 
though  that  question  wta  incidentally  discussed. 

The  two  principles  dedncible  from  those  cases  are  these: 
Krst— If  the  agreement  contains  terms  which  by  themselves 
would  import  a  lease,  and  other  terms  which  provide  for  a 
division  of  the  crops,  and  it  is  doubtful  which  it  is  —  a  lease  or 
a  cropping  contract  —  it  will  be  deemed  a  cropping  contract, 
by  reason  of  a  division  of  the  crops;  and  second^  where  &e 
agreement  provides  for  a  division  of  the  crops  between  the 
owner  and  occupant,  they  are  held  to  be  tenants  in  commoii 
of  the  crop.  It  cannot  be  maintained,  upon  those  autnorities, 
and  certainly  not  upon  principle,  that  a  lease,  in  the  usual  form 
of  a  demise,  for  a  term  of  years,  with  covenants  sufficient  to 
give  the  lessee  the  exclusive  possession  of  the  land  during  the 
time,  and  to  require  him  to  yield  up  the  possession  at  the  end 
of  that  term,  shall  not  be  a  lease,  and  the  occupant  shall  not 
be  a  tenant,  but  shall  be  a  mere  servant  of  the  owner,  because 
the  parties  have  made  provision  for  a  division  of  some  portion 
or  all  of  the  crops  that  may  be  produced.  The  term  division, 
as  applied  to  the  crops,  has  no  more  forcible  signification  ia 
aid  of  the  interpretation  of  the  instrument,  than  has  the  word 
demise,  when  employed  in  connection  with  the  land. 

Mr.  Justice  Cowen,  in  Putnam,  v.  Wise,  cites  with  approba- 
tion, Woodfall,  (Land,  and  Ten^)  who  says  that  the  most  proper 
and  autt^entiio  fonn  of  words  may  be  overcome  by  a  contrary 
intent  appearing  in  the  deed  of  demise.  No  reason  can  be 
assigned,  why  the  same  rule  of  construction  should  not  be  ap- 
plicable to  the  words  providing  for  a  division  of  the  crop. 

In  Stewart  v.  Doughty,  9  Johns.  108,  the  Gowrt  held  that  the 
instrument  that  by  its  terms  would  have  amounted  to  a  croP" 
ping  contract,  was  a  lease,  because  the  premises  were  let  ior  a 
term  certain ;  and  in  Putnam  v.  Wise,  it  was  said  that  the  last 
ease  wasl  "very  much  shaken,  if  not. entirely  overturned,"  by 
Caswell  V.  Districhi  for  in  the  last  case  the  demise  was  for  a 
year,  certain. 

In  Borrower  y.  Heaih,  19  Barb.  337,  the  Court  held,  rifon 
ihe  railthority  of  thd  oa^es  according  with  Putnam  v.  TTi^^i 
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that  the  parties  were  tenants  in  common  both  of  the  land  and 
the  crops;  but  in  that  case  the  parties  agreed  that  the  owner 
should  have  the  use  of  certain  portions  of  the  premises  for  cer- 
tain purposes,  and  the  whole  instrument  showed  that  the 
parties  contemplated  a  joint  occupation;  and  it  may  be 
remarked  that  the  right  to  the  possession  of  the  land,  as 
between  the  owner  and  occupant,  was  not  in  any  manner  in 
issue. 

The  object  of  Courts  in  adopting  rules  of  construction^  is 
only  to  furnish  means  to  so  interpret  the  agreement  as  to 
ascertain  the  intention  of  the  parties.  The  object  is  not  to 
make  a  contract  for  the  parties,  nor  to  vary  the  terms  of  the 
ooyenanta  they  have  entered  into;  nor  is  it  to  arbitrarily 
msert  a  covenant  they  have  not  agreed  to. 

Where  it  plainly  appears  that  the  parties  have  made  a  lease, 
the  Court  will  not  declare  it  fio<  to  be  a  lease  simply  because 
the  parties  have  inserted  a  covenant  that  more  appropriately 
belongs  to  a  contract  of  a  different  character.  In  the  oases 
we  have  cited,  the  Courts  were  endeavoring  to  ascertain  the 
intention  of  the  parties;  and  having  ascertained  it,  they 
declared  the  rights  of  the  parties  under  the  contract,  as  th^ 
made  it,  so  far  as  the  same  were  in  issue. 

There  is  certainly  no  rule  of  law,  so  absolute  in  its  nature^ 
as  to  prevent  the  occupant  of  land,  under  a  contract  which 
constitutes  him  a  tenant  in  common  with  the  owner  in  the 
erops,  from  having  as  entire  a  control  over  the  premises  dur- 
ing the  term,  if  the  parties  so  agree,  as  a  taiant  covenanting 
to  pay  a  money  rent  would  have.  In  other  words,  from  being 
a  tenant  of  the  land  under  a  lease,  and  at  the  same  time  a 
tenant  in  common  of  the  crop,  or  of  some  part  of  it.  Such 
agreements  are  constantly  mad^,  and  it  never  occurs  to  the 
parties,  and  they  do  not  intend,  that  the  teiiant  is  changed 
into  a  servant  of  the  lessor,  because  the  lessor  receives  a  por- 
tion or  all  of  his  compensation,  for  the  use  of  .the  land,  in 
some  imcertain  quantity  of  the  products  of  the  land. 

In  Chandler  v.  Thurai^ni  10  Pi^.  2.05,  where  the  contract 
was  very  similar  to  that  in  Pvinaan^  i.  Wis€,  the  fuOMTi  said 

Vol.  XXV.-.5 
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the  contract  ^  may  be  regarded  either  as  a  contract  to  perform 
IsJboT  on  the  land  of  the  plaintiff  remaining  in  his  own  posses- 
(riony  and  to  receive  his  pay  in  produce,  or  as  a  hiring  of  die 
land  for  a  term  of  time,  rendering  a  rent  payable  in  produoe," 
and  in  considering  the  case  the  Court  treated  the  occiipant  as 
a  tenant  of  the  land ;  and  the  same  was  the  case  in  Leans  t. 
Lyman,  22  Pick.  437,  and  in  many  other  cases.  We  can  see 
nothing  incompatible  in  the  tenant  of  the  land  under  a  lease, 
being  at  the  same  time  a  tenant  in  common  of  the  crops;  and 
there  never  would  have  been  any  doubt  upon  this  point,  had 
not  the  Judges  in  If  ew  York,  in  passing  upon  questions  eon- 
oeming  the  rights  of  the  parties  to  the  possession  of  the  crops, 
uttered  dicta  which  seemed  to  determine  the  point  against  Ae 
occupant 

"A  lease,'^  as  defined  by  Bouvier,  **is  a  contract  for  the  pos- 
session and  profits  of  land  on  one  side,  and  a  recompense  of 
rent,  or  other  income,  on  the  other;''  or  ^4t  is  a  copveyance 
of  lands  and  tenements  to  a  person  for  life,  for  years,  or  at  will, 
in  consideration  of  a  return  of  r^tit  or  other  recompense."  In 
Hunt  V.  Comstoeh,  16  Wend.  667,  where  Oomstock  purchased 
a  tract  of  land  from  Hunt,  and  gave  him  a  mortgage,  and 
"lef  to  him  the.  house  and  garden  with  certain  privileges, 
the  Court  adjudged  it  to  be  a  lease,  though  there  was  no  re8e^ 
vation  of  rent  If  a  reservation  of  rent,  or  some  benefit  or 
recompense  equivalent  to  rent,  is  deemed  necessary,  in  order 
to  constitute  a  contract  a  lease,  the  covenant  to  pay  or 
deliver  a  portion  of  the  crop,  amounts  in  every  sense  to  a 
recompense  for  the  use  and  occupation  of  the  land,  as  folly  as 
would  a  covenant  to  pay  money,  or  a  certain  amount  of  the 
erops,  or  to  improve  the  premises,  or  keep  them  in  repair,  or 
to  pay  the  taxes,  or  perform  labor  for  the  lessor,  all  of  which 
have  been  held  good,  as  a  reservation  of  rent.  It  is  apparent 
from  the  opinion  of  the  Court  in  Caswell  v.  Distrieh — the  case 
upon  which  the  extreme  doctrine  in  If ew  York  was  founded  — 
that  the  Court  did  not  intend  to  destroy  what  was  plainly  a 
lease,  and  ccmvert  it  into  a  mere  omtraot  for  work  and  labor, 
because  it  provided  for  a  division  of  the  erops;  for  Mr.  Justice 
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Nelson,  in  delivering  the  opinion  of  the  Oourt,  sajs:  ''This 
▼iew  of  the  contract  should  be  maintained,  nnless  otherwise 
clearly  expressed;''  and  in  commenting  upon  Stewart  ▼• 
Doughty,  he  regarded  the  agreement  of  the  lessee,  to  pay  a  share 
of  the  specific  crops,  as  an  agreement  to  pay  rent  in  kind. 

It  clearly  appears  to  us  that  the  parties  in  this  case  intended 
to  make  a  lease,  and  that  the  instrument  executed  by  them  was 
a  lease ;  that  its  effect  as  such  was  not  destroyed  by  their  hav- 
ing contracted  for  the  payment  to  the  lessor  of  a  portion  of  tUe 
specific  crops  to  be  produced,  and  that  that  covenant  was  an 
agreement  to  pay  the  rent  of  the  premises  out  of  the  crops. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
triaL 


JOHN  STREETER  v.  HIRAM  RUSH. 

liQuiDATiD  Damaom  —  Pnr ALvr.— fltneter  Mid  to  Riuili  his  botdiOT  ihop, 
tools,  ete.,  at  Suison,  and  la  hit  eoatrmet  of  sale,  entered  Into  this  eorenaat 
with  Bull :  **  I  also  bind  myself  In  the  smn  of  flre  hundred  dollars  to  said 
Bnshp  not  to  go  into  the  butchering  business  In  said  Snlsnn,  without  the 
consent  of  said  Rnsh,  In  any  manner  whaterer."  Held,  that  the  Sto  hmi- 
dred  doUars  mentionea  in  .the  eoTenant,  are  to  be  regarded  as  liquidated 
damages,  and  not  as  penalty. 

Id.— The  question  whether  a  epedfled  sum  mentioned  In  a  eootraet,  to 
be  paid  by  eltSier  party  in  the  erent  of  Ito  Tiolation,  is  liquidated  damages, 
ar  a  penalty,  must  be  determined  by  the  taxtention  of  the  parties,  to  ba  ascsr* 
talned  from  a  consideration  of  the  whole  contract. 

Apfbal  from  the  District  Courts  Seventh  Judicial  District^ 
Solano  County. 

The  following  is  the  oontraot  of  sale  executed  by  Streeter 
to  Rush: 

^  Enow  all  men  by  these  presents,  that  I,  John  Streeter,  of 
llie  Town  of  Suisun,  in  the  County  of  Solano,  and  State  of 
California,  of  the  first  part,  for  and  in  oonsideration  of  the  sum 
of  eight  hundred  dollars,  lawful  money  of  the  United  States, 
to  me  paid  by  Hiram  Rush,  of  the  same  town  and  State,  of 
the  second  part,  the  receipt  whereof  is  hereby  acknowledged, 
have  bargained  and  sold,   and   by   these  presents  do  grant 
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and  oonvej  unto  the  said  party  of  the  second  part,  his  execu- 
tors,  administrators,  and  assigns,  the  following  property,  to 
wit:  (Here  follows  a  description  of  the  property.)  And  I 
do  for  myself,  my  heirs,  executors,  and  assigns,  covenant  and 
agree  to  and  with  said  party  of  the  second  part,  his  executors 
and  assigns,  to  warrant  and  defend  the  sale  of  said  property, 
goods,  and  chattels,  hereby  made  unto  the  said  party  of  the 
second  part,  his  executors,  and  assigns,  against  all  and  eveiy 
person  and  persons  whatsoever. 

'^  I  also  bind  myself  in  the  sum  of  five  hundred  dollars  to 
said  Bush,  not  to  go  into  the  butchering  business  in  said 
Suisun,  without  the  consent  of  said  Bush,  in  any  manner 
whatever. 

'^  Witness  my  hand  and  seal,  the  29th  day  of  August,  1862. 

*'JoHW  Stbbetxb."     [bsal.] 

The  defendant  asked  the  Court  to  give  the  jury  the  follow- 
ing instruction,  which  was  refused,  and  defendant  excepted. 

*'The  instrument  in  evidence  is  an  agreement  of  Streeter 
to  pay  Bush  five  hundred  dollars,  if  he  (Streeter)  should 
engage  in  the  butchering  business  in  any  manner  in  Suisun; 
and  if  the  jury  believe  from  the  evidence  that  he  has  so  en- 
gaged in  the  butchering  business,  they  must  allow  the  defendant 
the  fuU  amount  of  his  five  hundred  dollars  damage&" 

The  jury  found  a  verdict  in  favor  of  plaintiflP  for  the  amount 
due  on  the  notes,  without  making  any  deduction  for  the  five 
hundred  dollars. 

Defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

M.  A.  Wheaton,  for  Appellant 

When  from  the  nature  of  a  contract  it  ts  not  practicable  ta 
ascertain  the  amount  of  damages  sustained  by  a  violation  of 
it,  the  sum  named  by  the  parties  as  such  damages  will  be  held 
to  be  liquidated  damages.  (Williams  v.  DMn,  28  Wend. 
201;  Holmes  v.  Holmes,  12  Barb.  147;  Calif ornia  Navigation 
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Co.  ▼.  Wright,  6  CaL  368.     See,  also,  Coffee  v.  Meigge,  9  Cal. 
S63 ;  Baldwin  v.  Betmett,  4  Cal.  392.) 

The  sum  in  ii^hich  a  person  binds  himself  not  to  engage  in 
any  particular  business  in  a  particular  place,  is  liquidated 
damages.  (Orem  ▼.  Price,  18  M.  &  W.  696;  Smith  y.  8mi(h, 
4  Wend.  468.) 

Whiiman  S  WeUa,  for  Respondent 

The  contract  on  which  the  counter  claim  is  based  is,  in 
partial  restraint  of  trade,  not  void  on  that  account,  but  good 
or  bad  as  founded  on  an  adequate  consideration,  and  as  reason- 
able in  itself.  They  are  supported  by  the  modem  authorities, 
and  we  do  not  question  their  validity;  but  we  do  urge  that 
the  very  circumstance  is  a  ground  for  a  lenient  construction  of 
its  provisions,  that  the  party  having  bound  himself  (for  bond 
is  the  word  used,  and  that  word  imports  a  penalty)  not  to 
engage  in  the  buainess  in  Suisun  as  against  Bush,  simply 
imports  that  he  will  not  do  so  in  such  a  way  as  to  damage 
Bush.  The  contract,  it  seems,  is  personal  <mly,  and  if  Bush 
should  retire  from  the  business,  or  cease  to  have  any  deter- 
minate interest  in  enforcing  the  contract,  it  might  well  be 
questioned  whether  he  could  enforce  a  claim  for  other  than 
nominal  damages.  So,  too,  if  Bush  should,  in  the  course  of 
his  business,  hire  the  plaintiff  as  a  butcher,  could  he  enforce 
the  penalty  against  him?  Or  if  Bush  should  sell  out  his 
fautdiering  business,  and  retain  this  contract^  it  would  be  a 
harsh  construction  that  would  expose  the  party  to  the  penalty. 
We  say  harsh,  because  the  presumption  would  be  that  the 
contract  was  only  made  to  protect  Bush  while  in  the  business, 
and  that  not  against  the  plaintiff,  as  a  person  following  the 
same  trade  merely,  but  added  to  that,  one  who  just  retiring 
from  business,  could,  by  resuming  it,  prevent  the  plaintiff 
from  obtaining  the  custom  relinquished  by  defendant  A 
reasonable  view  of  the  contract,  its  character,  and  object,  we 
submit,  would  hold  to  a  personal  contract  for  the  bmefit  or 
protection  of  Bush« 
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The  question  of  liquidated  damagee  ia  admitted  to  be  one 
of  construction^  and  for  that  purpose  we  urge  the  subject  of 
the  contract,  the  situation  of  ^e  parties,  the  usages  of  trade, 
to  which  they  are  supposed  to  refer,  and  the  circumstances  of 
their  conduct:  all  necessaiy  and  proper  elements  in  deciding  • 
the  question. 

The  case  is  not  one  where  there  is  any  real  difficulty  in 
assessing  damages ;  proof  of  the  husiness,  its  diminution,  and 
the  extent  of  that  diminution,  can  be  readily  made.  Few 
cases  of  damage  are  presented  capable  of  easier  proof  than  the 
one  at  bar.  The  case,  th^  comes  within  the  fifth  rule  laid 
down  by  Mr.  Greenleaf,  (2  Greenleaf  on  Evidence,  section 
213,)  and  is  not  within  any  rule  laid  down  by  that  author 
that  would  make  this  a  matter  of  liquidated  damiige& 

By  the  Court,  RHODSBy  J* 

The  plaintiff  sold  to  the  defendant  his  bntoheor  8h<^,  the  ifaB> 
tures  and  tools,  and  certain  personal  property  connected  with 
the  business,  receiving  therefor  two  promissory  notes  of  the 
defendant;  and  in  his  contract  of  sale  he  entered  into  this  cov- 
enant with  the  defendant:  ^*  I  also  bind  myself  in  the  sum  of 
five  hundred  dollars  to  said  Rush  not  to  go  into  the  bntchering 
business  in  said  Suisun,  without  the  consent  of  said  Rush,  in 
any  manner  whatever."  The  plaintiff  now  sues  on  the  notes, 
and  the  defendant  offers  to  set  off  the  stmi  of  five  hundred 
dollars  due  him  by  reason  of  the  plaintiff  having  engaged  in 
the  butchering  business  contrary  to  his  covenant 

The  only  question  in  the  case  arises  upon  the  refusal  of  the 
Court  to  give  the  third  instruction  asked  for  by  the  defendant 
The  question  is  this:  Is  the  sum  of  money  expressed  in  the 
covenant  to  be  considered  as  a  penalty,  or  is  it  to  be  hdd  as 
liquidated  damages? 

This  subject  has  been  a  fruitful  source  of  discussion  in  nume^ 
ous  cases,  and  it  is  impossible  to  reconcile  all  of  them;  hot 
while  there  has  been  a  conflict  among  them  on  some  points, 
there  are  certain  rules  in  which  they  all  agree.     The  intentioii 
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of  the  parties  to  the  agreement  Is  the  point  of  inqoiry,  and  is 
to  be  ascertained  from  a  consideration  of  the  ii^hole  instra- 
ment;  and  when  ascertained,  it  is  to  be  adopted  by  the  Courts 
and  foil  effect  given  to  it,  unless  it  is  contrary  to  law.  In  con- 
struing the  instrumenty  resort  mnst  be  had  to  the  signification 
of  the  terms  employed  by  the  parties,  and  to  the  roles  of  law, 
in  view  of  which  the  parties  are  presumed  to  have  contracted* 
If  the  parties  agree  upon  the  payment  of  a  certain  sum, 
whether  in  terms  as  a  penal  sum  or  not,  if  it  can  be  plainly 
understood  that  the  gross  sum  was  intended  as  a  security  for 
the  payment  of  a  less  sum,  it  will  be  held  as  a  penalty;  and 
it  is  also  a  general  rule,  that  if  the  parties  agree  that  the  sum 
shall  be  paid  as  liquidated  damages,  the  Court  will  so  regard 
it,  unless  it  clearly  appears  that  it  was  intended  merely  as  a 
security  for  the  payment  of  damages  that  might  be  considered 
liquidated  and  certain  in  amount 

Where  the  contract  contains  both  the  terms,  **  penalty,''  and 
''  liquidated  damages,''  as  applied  to  the  gross  sum  to  be  paid^ 
or  equivalent  terms,  or  where  it  contains  neither  of  those 
terms,  the  Cotul  will  ascertain  the  intention  of  the  parties 
from  the  whole  instrument^  as  it  would  in  case  of  any  other 
agreement  (Sedgwick  on  Measure  of  Damages,  417  to  442.) 
If  the  damages  for  the  performance  or  non-performance  of  the 
act  stipulated  to  be  done  or  not  to  be  done  by  the  party  agree- 
ing to  pay  the  gross  sum,  can  be  ascertained  with  certainty,  or 
have  been  agreed  upon  between  the  parties,  then,  as  in  the 
case  where  the  parties  have  denominated  it  a  penalty,  the 
Court  will  consider  it  as  a  security;  but  if  they  are  "wholly 
uncertain,  and  incapable  of  estimation,  otherwise  than  by  mere 
conjecture,"  as  was  said  in  WUliaans  v.  Daki/n,  22  Wend.  201, 
the  gross  sum  will  be  regarded  as  liquidated  damages.  This  is 
a  rule  by  which  to  ascertain  the  intention  of  parties  in  cases 
of  doubt,  and  not  to  enlarge  or  limit  the  intention,  when  ex- 
pressed or  clearly  ascertainable  without  its  aid.  Courts  are 
not  authorized  to  put  a  difiPerent  construction  upon  a  contract 
from  what  the  parties  intended  it  should  bear;  nor  are  they 
warranted  in  adding  to  it  a  farther  term,  or  in  striking  there- 
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from  a  term  the  parties  have  employed ;  nor  are  they  justified 
in  attempting  to  modify  or  reform  a  contract  under  the  vague 
notion  of  relieving  a  party  from  the  hardships  of  an  agreement 
into  which  he  has  willingly  and  knowingly  entered.  Parties 
are  more  competent  to  make  their  own  bargaina  than  Courts 
are  to  make  bargains  for  them* 

In  this  case  the  plaintiff  evidently  intended  to  sell,  and  the 
defendant  to  purchase,  the  good  will  of  the  plaintiff's  busi- 
ness; and  the  plaintiff  agireed  that  if  he  entered  into  die 
business  at  the  same  place,  without  the  defendant's  consent, 
he  would  pay  the  defendant  five  hundred  dollars.  The  agree- 
ment was  not  that  the  plaintiff  would  pay  the  damages  that 
the  defendant  should  actually  Sustain,  for  they  knew  that 
damages  for  such  a  breach  of  contract  were  uncertain  and 
matter  of  mere  conjecture,  and  they  therefore  prefefred  to 
establish  their  own  measure  of  damages ;  and  for  that  purpose 
they  fixed  upon  the  sum  of  five  hundred  dollars,  to  be  paid  b; 
the  plaintiff  to  the  defendant,  if  the  plaintiff  should  engage  in 
the  butchering  business  at  Suisun  without  the  defendant's  con- 
sent. That  sum  is,  by  agreement  of  the  parties,  liquidated 
damages. 

The  Court  has  no  greater  power  to  relieve  the  plaintiff  from 
the  payment  of  that  simi  because  it  may  exceed  the  damages 
actually  sustained,  than  it  has  to  discharge  the  defendant  from 
the  payment  of  the  two  notes  in  suit  for  the  reason  that  they 
may  exceed  the  value  of  the  property  sold  to  him-  It  onlj 
remains  to  add,  that  the  Court  erred  in  refusing  to  give  the 
third  instruction  asked  by  the  defendant 

Judgment  reversed  and  the  cause  remanded  for  a  new  trial 

Sawyeb,  J.,  dissenting. 

I  regret  that  I  am  unable  to  agree  with  my  associates  is 
their  construction  of  the  covenant  in  question  in  this  suit  It 
is  in  the  following  words :  ^^  I  also  bind  myself  in  the  sum  of 
five  hundred  dollars  to  said  Rush  not  to  go  into  the  butchering 
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business  in  said  Suisuxiy  without  the  consent  of  said  Rush,  in 
any  manner  whatever." 

This,  in  my  opinion,  is  in  the  natuTO  of  a  penalty,  and  not 
a  covenant  for  liquidated  damages.  The  principles  of  constrae- 
tion  announced  in  the  prevailing  opinion^  generally  meet  my 
approbation.  But  on  one  point  I  think  a  qualification  is 
required,  and  that  is  the  point  upon  which  the  construction  of 
this  covenant  turns.  Quoting  from  the  decision  in  WilUama 
V.  Dakin,  22  Wend.,  a  leading  case  in  the  United  States  on 
the  subject,  the  opinion  says :  ^^  But  if  they  (the  damages)  are 
wholly  uncertain,  and  incapable  of  estimation,  otherwise  than 
by  mere  conjecture,"  the  gross  sum  will  "be  regarded  as  liqui- 
dated damages."  This  would,  doubtless,  be  strictly  true  as 
applied  to  the  covenant  under  consideration  in  that  case,  and 
uncertainty  in  the  amount  of  damages  is  one  element  to  be 
ocmsidered  in  the  construction  of  such  covenants  when  the 
language  is  doubtful.     But  it  is  not  of  itself  a  controlling  test 

In  the  case  referred  to,  the  contract  was  for  the  sale  of  a 
newspaper  establishment,  and  the  good  will  and  patronage  of 
the  paper;  five  hundred  dollars  was  paid  for  the  type  and 
material,  and  three  thousand  dollars  for  the  patronage  and 
good  will  of  the  business.  There  was  a  covenant  not  to  print 
or  publish  in  Utica,  or  suffer  to  be  printed  or  published  in  any 
building  owned  by  the  grantor  in  Utica,  for  a  specified  time, 
any  other  paper  of  the  character  designated.  For  the  faithful 
performance  of  their  covenants  the  parties  bound  themselves 
in  the  sum  of  three  thousand  dollars.  "  Then  followed  a  stipu- 
lation that  the  said  sum  of  three  thousand  dollars  should  be 
and  was  thereby  fixed  and  settled  as  liquidated  damages,  and 
not  as  a  penal  sum  for  any  violation  of  the  covenant,"  etc 
Here  there  would  seem  to  be  little  need  of  calling  in  the  aid 
of  rules  of  construction  to  ascertain  what  the  parties  intended 
by  their  covenant.  Yet  it  is  in  construing  the  foregoing 
covenant  that  the  Court  used  the  language  quoted  by  Mr. 
Justice  Rhodes.  The  Court  also  laid  some  stress  upon  the 
fact  jhat  the  parties  had  fized  upon  the  preoise  sum  (three 
thousand  dollars)  as  the  liquidated  damages  which  was  paid 
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for  the  '^pab-onage  and  good  will''  of  the  paper;  and  in  that 
case,  although  the  Judges  aud  a  majority  of  the  Senators  held 
in  accordance  with  the  covenant^  that  the  sum  should  be 
regarded  as  ''  liquidated  damages/^  and  ^'not  a  penal  sum,"  five 
Senator^  voted  the  other  way. 

But  in  the  case  now  under  consideration  the  covenant  coon- 
tains  no  such  express  and  decided  declaration  of  the  intention 
of  the  parties  to  make  the  sum^^'  liquidated  dcxmages,  and  noi  a 
penal  »um,'*  as  is  found  in  Williamia  v.  Dakin.  The  language 
quoted  from  the  opinion  in  that  case,  I  think^  to  render  it 
applicable  generally,  requires  qualification;  and  the  reqaiied 
qualification  is  found  well  expressed  by  Mr.  Sedgwick,  in  his 
work  on  the  Measure  of  Damages,  last  ed.  p.  442.  After  a  full 
discussion  of  the  numerous  cases  on  the  subject,  he  lays  do^ni 
five  propositions,  deducible  from  those  cases  which  he  thinks 
are  to  govern  whenever  a  question  arises  as  to  whether  a  sum 
named  in  the  covenants  is  to  be  regarded  as  a  penal  sum,  or 
as  liquidated  damages.  The  fifth  proposition  is  as  follows: 
^'That  when,  independently  of  the  stipulation,  the  damages 
would  be  wholly  uncertain,  and  incapable  or  very  difficult  of 
being  ascertained,  except  by  mere  ccmjecture,  then  the  dam' 
ages  will  be  usually  consider^  liquidated,  if  ihey  ore  90  demmr 
inated  in  the  instrument/* 

The  qualification  at  the  dose  of  the  proposition  is  an 
important  one;  and  the  covenant  in  Williams  y.  Dakin  oon* 
tained  the  qualifying  terms,  while  that  in  the  case  under  con- 
sideration does  not  The  amount  is  not  d^iominated  liquidated 
damages  in  the  covenant  in  this  ease.  There  is  no  direct 
express  covenant  to  pay  that  particular  sum  of  money.  It  is 
undoubtedly  a  proper  case  for  the  parties  to  stipulate  for 
liquidated  damages,  but  the  question  is,  Have  tbey  done  sol 
I  think  not  They  certainly  havB  not  done  so  in  express 
terms,  nor  by  an  express  covenant  to  pay  that  particnlar  sum. 
The  defendant  bound  himself  ^'in  the  sam  of  five  hundred 
dollars"  not  to  do  a  particular  act,  bat  did  not  agree  to  pay 
that  particular  sum  upon  a  breach  of  the  oovonant,  wks^ 


SUPEEME  COURT — APRIL  TERM,  1864.         76 

Btreeter  «.  Biuli. 

the  actual  damages  sustained  should  amount  to  that  sum  or 
not. 

I  have  examined  a  large  number  of  cases,  and  have  not 
found  one  where  the  sum  stated  has  been  held  as  liquidated 
damages^  unless  it  was  expressly  stated  to  be  liquidated,  or 
there  was  an  express  covenant  to  pay  a  specific  sum  of  money 
on  the  doing  or  not  doing  of  the  things  provided  for.  On  the 
oontrary,  I  find  many  cases  where  a  sum  expressly  stipulated 
to  be  liquidated  damages  has  been  held  to  be  penal  only,  not- 
withstanding an  express  stipulation  to  the  contrary;  and  gen- 
erally, the  fact  that  the  damages  are  uncertain  has  been  brought 
in  to  aid  a  stipulation  for  liquidated  damages,  or  an  express 
covenant  to  pay  a  specific  sum  on  the  delinquency  of  the  party 
against  the  ordinary  presumption  that  such  sums  are  penal 
merely,  and  i  u  some  cases  where  it  would  seem  that  no  such  aid 
should  bo  required. 

It  is  also  a  rule  that,  ''When  it  is  doubtful  on  &e  face  of 
the  instrument  whether  the  sum  mentioned  was  intended  to  be 
stipulated  damages,  or  a  penalty  to  cover  actual  damages,  the 
Courts  hold  it  to  be  the  latter."  (Sedgwick  on  Dam.,  same 
ed.  440,  note  1,  p.  441,  note  1 ;  Bagley  v.  Peddie,  5  Sandf.  192.) 

In  th^  case  under  consideration,  the  most  favorable  con- 
struction for  the  appellant  that  can  be  put  upon  the  covenant 
is,  that  there  is  a  reasonable  doubt  as  to  the  intent  of  the  parties. 
Such  being  the  case,  under  the  last  rule  stated  it  should  be 
construed  as  a  penalty.  But  to  my  mind  the  language  is  not 
doubtful.  The  form  of  the  covenant  is  much  more  analagous 
to  the  form  used  in  cases  of  penalty  than  in  cases  of  liquidated 
damages.  There  is  no  covenant  to  pay  the  specific  sum  of  five 
hundred  dollars  whether  the  actual  damages  amount  to  that  sum 
or  not,  and  there  is  no  express  statement  that  the  same  is  to  be 
liquidated  damages. 

I  am  of  the  opinion,  under  the  rules  of  construction  estab* 
lished  by  the  numerous  cases  upon  this  subject^  that  the  cov- 
enant under  consideration  should  be  r^arded  as  stipulating  for 
a  penal  sum,  and  not  for  liquidated  damages. 
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JOHN  MIDDLETON  ato  SAMUEL  P.  MIDDLETON  t. 
JAMES  FINDLA. 

Namb  or  Gbantor  in  Dbbd. —  If  the  grantor'i  tnw  name  Is  redttd  It  th« 
body  of  a  deed,  and  he  also  acknowledges  it  by  his  trne  nams^  tlis  fSet  Ifeit 
he  signs  It  by  a  wrong  name  does  not  Invalidate  the  conTeyance. 

▲dctionbers — Thxis  Compensation  woe  Ssbyicsb. —  One  representing  him- 
self as  the  owner  of  real  estate,  who  employs  an  auctioneer  to  sell  the  nmt 
under  an  agreement  that  In  the  erent  of  a  sale  the  anctloneer  shall  leoelfs 
for  his  services  a  percentage  on  the  amount  btd«  cannot,  after  a  sale  1^  the 
auctioneer,  avoid  paying  bim  for  his  services  because  the  purchaser  rsfsiei 
to  take  the  property*  owing  to  a  real  or  alleged  defect  in  the  title. 

iniM. —  The  auctioneer  In  such  case  Is  entitled  to  compensation  for  his  ssrfiect, 
unless  there  Is  a  special  agreement  that  It  shall  depend  on  the  consum- 
mation of  the  sale. 

Appeal  from  the  District  Court,  Twelfth  Judicial  Dirtriet, 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Coiiri» 

J.  B.  Crockett,  for  Appellant 

The  rule  appears  to  be  well  settled  that  a  broker  is  not  en- 
titled to  commissions  unless  a  sale  is  effected  and  completed, 
provided  the  failure  does  not  arise  from  the  conduct  of  tha 
seller.  (Blanc  v.  Improvement  Bank,  2  Robinson^  La.  63; 
Didion  v.  Duralde,  2  Eobinson,  La.  163 ;  De  Santos  v.  Taney, 
13  La.  151;  McOavock  v.  Woodlief,  20  How.  TT.  S.  221; 
Pricket  v.  Badger,  37  Eng.  Law  and  Eq.  428 ;  Broad  v.  Thomas, 
7  Bing.  99 ;  Read  v.  Riven,  10  Bam.  &  Cress.  438.) 

This  appears  to  me  to  dispose  of  the  case.  But  I  invoke, 
also,  another  principle.  The  right  to  commissions  dependi 
on  the  fact  whether  or  not  the  respondents  have  done  all  they 
agreed  to  do,  as  the  condition  on  which  commissions  were  to 
accrue.  They  say  they  have;  because,  as  they  aver,  they 
only  undertook  to  find  a  purchaser  willing  to  take  the  prop- 
erty at  the  stipulated  price,  and  that  they  found  such  a  pu^ 
chaser,  but  he  refused  to  take  it  from  no  fault  of  theirs. 
Now,  however  they  understood  the  contract,  it  is  quite  evident 
the  appellant  did  not  ao  understand  it     Hia  understanding 
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was  that  he  was  to  pay  no  oommissions  unless  the  sale  wai 
actually  completed. 

The  rule  I  invoke  is,  that  performance  of  a  condition  pre- 
cedent must  be  shown  with  such  certainty  that  the  Court  may 
judge  whether  the  intent  of  the  contract  has  been  fulfilled.  (1 
Chit.  Plead.  32;  Com.  Dig.  Tit  Pleader,  0.  68.) 

Haight  &  Pieraon,  for  Respondent. 

The  rule  is  very  well  stated  in  the  case  of  Olentworlh  v. 
Luther,  21  Barb.  145 :  "  One  who  is  employed  as  a  broker  to 
sell  real  estate,  in  the  nature  of  things,  can  do  nothing  more 
than  to  find  a  party  who  will  be  acceptable  to  the  owner,  and 
enter  into  a  contract  of  purchase  with  him;  unless  the  owner 
makes  him  more  than  a  mere  broker  by  giving  him  a  power  of 
attorney  to  convey  the  property,  and  then  the  agent  would 
cease  to  be  broker  and  become  Uie  attorney. 

'^  A  broker  becomes  entitled  to  hie  commissions  whenever  he 
produces  to  his  principal  a  party  ttrith  whom  the  owner  is  satis- 
fied, and  who  contracts  for  the  purchase  of  the  property  at  a 
price  acceptable  to  the  owner. 

"  If,  after  that,  the  purchaser  refuse  to  perform  because  of 
the  false  representations  of  the  owner  respecting  the  property, 
this  will  not  deprive  the  broker  of  his  commissioiiai" 

By  the  Court,  Cttbbst,  J. 

From  the  pleadings  and  evidence  in  this  case  it  appears  that 
in  September,  1862,  the  respondents  were  partners,  doing 
business  in  the  City  of  San  Francisco  as  auctioneers  and  brokers, 
and  that  the  appellant,  who  was  the  owner  of  a  storehouse  and 
lot  of  land  in  that  city,  employed  them  to  advertise  and  sell 
this  property  for  him.  The  contract  between  the  parties  was, 
in  effect: 

First  —  That  the  storehouse  and  lot  should  not  be  sold  for  a 
less  sum  than  twenty-two  thousand  five  hundred  dollars. 

Second — That  if  the  properQr  was  sold  for  that  sum  only, 
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the  appellant  would  pay  the  respondents  for  their  services  the 
sum  of  five  hundred  dollars^  and  the  expenses  of  advertising 
the  sale. 

Third  —  That  if  the  property  was  sold  for  a  sum  exceeding 
twenty-two  thousand  five  hundred  dollars,  the  appellant  would 
pay  the  respondents  the  sum  of  two  and  a  half  per  cent  of 
the  amount  of  the  price  for  which  the  same  should  be  sold,  and 
the  expenses  of  advertising  the  sale. 

In  pursuance  of  this  contract  the  respondents  advertised  the 
property  for  sale  at  auction^  and  afterward  sold  the  same  to 
one  Goldstein,  who  was  the  highest  bidder  therefor,  for  the 
price  of  twenty-four  thousand  and  fifty  dollars.  Before  the  sale 
it  was  announced  by  the  respondents,  in  the  presence  of  the 
appellant,  to  the  persons  in  attendance,  that  the  purchaser  would 
be  required  to  deposit  ten  per  cent  of  his  bid  immediately  after 
the  property  was  struck  off  to  him,  and  that  the  title  would  be 
subject  to  legal  investigation. 

The  terms  of  payment  at  which  the  appellant,  by  his 
agents,  the  auctioneers,  offered  the  property  for  sale  were 
half  cash,  and  the  balance  in  three  years  at  one  per  cent  per 
month. 

The  purchaser,  instead  of  depositing  ten  per  cent  of  the 
purchase  price,  deposited  only  five  hundred  dollars,  with 
which  the  respondents  were  satisfied,  as  he  was  regarded  by 
them  as  a  person  able  at  any  time  to  respond  to  his  engage- 
ments. 

The  abstract  of  the  appellant's  title  to  the  properQr  was 
placed  in  the  hands  of  Goldstein's  legal  adviser  for  examina- 
tion, who  afterward  decided  and  reported  the  title  defective, 
because  the  copy  of  one  of  the  deeds  under  which  the  appel- 
lant claimed,  and  which  purported  in  the  body  of  it  to  have 
been  made  by  Edward  Jones,  appeared  in  such  copy  and  in 
the  book  of  records  as  signed  by  Edmund  Jones.  By  the  cer- 
tificate of  the  proof  of  the  execution  of  this  deed,  it  appears  that 
the  execution  thereof  was  by  Edward  Jones.  Because  of  the 
supposed  defect,  Goldstein  refused  to  oomplete  the  purchase; 
and  after  this,  about  the  10th  of  Ootobar,  1862,  the  appellant 
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made  out  and  tendered  to  liiin  a  deed  for  the  property,  ivlj 
executed,  but  Goldstein  still  refused  to  accept  the  deed  and 
complete  the  contract  on  his  part  Before  the  deed  was  so 
tendered,  one  Wood  applied  to  the  appellant  to  purchase  the 
property  at  the  sum  of  twenty-four  thousand  dollars,  and 
after  the  refusal  on  the  part  of  Goldstein  the  appellant  con- 
tracted  to  sell  it  to  Wood  for  that  sum,  and  afterguards,  on  the 
24th  of  October,  conveyed  the  same  premiaes  to  him  by  deed, 
which  was  recorded.  Upon  discovering  that  appellant  had 
sold  to  Wood,  the  respondents  returned  to  Qoldstein  the  five 
hundred*  dollars  received  from  him.  The  respondents  then 
demanded  payment  of  the  commission  of  two  and  a  half  per 
cent,  on  the  twenty-four  thousand  and  fifly  dollars  bid  by 
Goldstein,  and  the  expenses  of  advertising  the  property  for 
sale.  The  appellant  refused  payment,  and  the  respondents 
brought  their  action  for  the  recovery  thereof.  The  cause 
was  tried  by  the  Court  without  a  jury,  and  a  finding  and 
judgment  was  rendered  for  the  respondents  against  the  appel- 
lant for  the  amount  A  motion  was  made  for  a  new  trial  and 
denied.  ' 

The  ground  on  which  the  appellant  relies  for  a  reversal  of 
the  judgment  is  that  the  evidence  did  not  justify  the  finding 
and  judgment,  and  that  therefore  the  judgment  is  oontrary  to 
law. 

There  seems  to  be  no  material  conflict  in  the  testimony  of 
the  witnesses,  and  the  question  is  directly  presented  whether 
the  pleadings  and  evidence  justified  the  finding  of  the  Court 
and  the  judgment  thereon  entered. 

There  was  a  memorandum  of  the  sale  sufficient  to  obviate 
any  objection  that  might  have  arisen  under  the  Statute  of 
Frauds  as  to  the  binding  effect  of  the  contract  of  sale  and  pur- 
chase; and  so  the  counsel  for  the  parties  have  seemed  to  con- 
sider the  matter  in  all  the  stages  of  the  case. 

The  property  was  offered  for  sale  by  the  respondents,  in 
pursuance  and  fulfillment  of  their  engagement  with  the  appel- 
ant, and  npon  the  implied  assurance  on  appellant's  paft,  to 
the  person  who  might  desire  to  pniehase,  that  the  title  was 


80        SUPKEME  COUET— APRIL  TERM,  1864. 

mOdletoD  ct  of.  «.  rindlm. 

good  and  valid;  and  in  order  to  give  the  purchaser,  ^rhoever 
he  might  be,  an  opportunity  to  examine  the  title,  it  was 
announced  at  the  sale  that  the  property  i^ould  be  sold,  ^^  sub- 
ject to  legal  investigation"^  which  means  in  such  cases  neither 
more  nor  less  than  that  the  purchaser  would  buy  with  the 
privilege  reserved  on  his  part  to  decline  the  bargain  if  he  dis- 
covered on  examination  of  the  abstract  that  the  title  of  the 
vendor  of  the  property  was  defective.  The  purchaser  in  such 
a  case  would  not  be  justified  in  making  a  captious  objection 
to  the  title,  because  perhaps  he  might,  after  the  property  had 
been  struck  off  to  him,  repent  his  bargain  —  but  having  pu^ 
chased  on  condition  that  the  title  was  good,  he  must  abide  his 
agreement,  if  in  fact  the  title  be  free  fn»n  valid  objections. 

Upon  offering  the  property  on  the  terms  mentioned,  a  pu^ 
chaser  appeared  who  agreed  to  pay  for  it  the  sum  of  twenty- 
four  thousand  and  fifty  dollara.  By  this  agreement  he  became 
bound  to  pay  this  sum  unless  it  was  ascertained  as  a  truth  that 
the  appellant's  title  was  defective. 

In  determining  upon  questions  of  title^  mere  possibilities,  it 
has  been  said,  are  not  to  be  regarded;  the  Court  whidi  is 
called  upon  to  decide  must  govern  itself  by  a  moral  certainly,  for 
it  is  impossible  in  the  nature  of  things  that  there  should  be  a 
mathematical  certainty  of  a  good  titla  (Lyddal  v.  Wesbm,  3 
Atkyns,  19;  HiOary  v.  Waller,  12  Vesey,  289;  Sperlitig  v. 
Trevor,  7  Vesey,  498.) 

It  appears  from  the  testimony  of  one  of  the  respondents, 
and  also  from  that  of  the  appellant,  that  the  only  objection 
made  by  the  purchaser  to  the  appellant's  title  was  that  there 
was  a  discrepance  between  the  name  of  the  grantor  as  written 
in  the  body  of  one  of  the  deeds  constituting  appellant's  chain 
of  title^  and  the  name  as  subscribed  to  it;  and  it  appeared  also 
by  the  testimony  that  the  proof  of  the  execution  of  the  deed, 
as  found  upon  Uie  record,  was  that  it  was  executed  in  fact  by 
Edward  Jones.  Edward  Jones  was  the  person  through  whom, 
it  would  seem  from  the  case,  the  appellant  daimed  title,  and 
he  it  was  who  executed  the  deed  by  the  name  of  Edmund 
Jones,  as  shown  by.  the  certificate  of  the  proof  of  the  execn- 
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tion  thereof.  If  the  record  oantained  a  trae  copy  of  flie  deed, 
and  of  the  certificate  of  the  proof  of  the  fact  of  its  execution, 
as  we  must  presume  it  did  in  the  absence  of  the  deed  itself, 
then  its  execution  by  Edwiurd  Jones  was  established,  notwith- 
standing the  use  by  him  of  another  Christian  name  than  his 
own,  and  the  alleged  defect  was  harmless.  (Addy  v.  Orix,  8 
Vesey,  504;  Harrison  v.  Harrison,  8  Id.  186 ;  Baker  v.  Dening, 
8  Adol.  and  Ellis,  94;  Merchamis'  Bank  ▼.  Spicer,  6  Wend* 
446 ;  Brown  v.  jpuiehers'  and  Drivers'  Bank,  8  Hill,  4430 

No  other  objection  seems  to  have  existed  on  the  part  of  the 
purchaser,  and  the  one  made  being  inralid,  the  sale  of  the  prem- 
ises to  him  became  effectual  and  complete  as  a  contract  of  sale. 
This  being  so,  the  right  of  the  respondents  to  compensation  for 
their  services  at  the  rate  stipulated,  follows  of  course. 

But,  independent  of  the  fact  that  the  salei  of  the  proper^ 
became  disc;haxged  of  the  ocmdition  that  postponed,  the  time 
for  the  consummation  of  the  contract  between  the  vendor  and 
vendee,  we  are  of  opinion  the  right  of  the  respondents  to  the 
commission  agreed  upon  for  their  services  did  not  depend  upon 
the  fact  that  the  title  was  good  and  Talid.  The  eontraet  be> 
tween  the  parties  was  not  that  the  respondents  should  take. 
any  riak  as  to  the  validity  oi  the  appellant's  title.  In  the  case 
of  the  Monte  Allegro,  »  Wheat.  644,  Mr.  Justioe  Thompson 
said:  **A  merchtot  who  employs  a  broker  to  sell  his  goods, 
knows  or  is  presumed  to  know  the  state  and  coiiditioa  of  the 
article  he  offers  for  sale;"  and  upon  the  same  principle  he  is 
presumed  to  know  whether  or  not  he  has  title.  So  when  one 
employs  an  agent  to  sell  real  property  which  he  represents  he 
owna,  he  cannot,  in  the  absence  of  an  agreement  to  that  effect, 
deny  to  his  agent  compensation  for  his  services  in  making  a 
sale  because  the  title  may  prove  defective  and  thereby  defeat 
the  sale.    This  would  not  be  reasootidde,  but  would  bo  unjust. 

Then  when  a  person  representing  that  he  ia  the  owner  of 
pcoperty,  places  it  in  the  hands  of  an  agent  to*  be  sold,  and  the 
agent  makes  a  sale  of  it  in  accordance  with  the  inataadioDa  of 
his  principal,  or  in  pursuance  of  the  terms  of  the  agree<nent 
between  then;i,  he  is  entitled  to  compensation  for  his  labor* 
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The  amoont  of  the  oompensation  will  depend  upon  the  con- 
tract^ if  there  be  one  in  respect  to  it;  or. in  the  absence  of  any 
agreement  on  the  subject^  it  will  be  measured  by  the  J^alne  of 
the  services  rendered, 

When  the  sale  was  made  by  the  respondents,  as  appears  by 
the  evidence,  their  work  was  done,  and  they  were  entitled  to 
the  wages  they  had  earned.  (Oleniwarth  v.  Luiher,  31  Barb» 
147 ;  Bernard  v.  Minrnt,  34  Barb.  93.) 

Mr.  Justice  Bhaftbb  expressed  no  opinion* 


JOHN  M.  BROWN  v.  CHARLES  MARTIN,  JUUAUA 
MORELTA,  AjiD  WILUAM  ROBSON. 

Complaint  —  Ambiquitt  ob  Uncbbtaintt  ik. —  A  complaint  In  «j«etm«it 
which  ftTen  that  on  a  day  named  **  the  plalnttff  was»  aad  ever  ihMe  haa  been, 
and  9tm  i9  the  owner  in  fee  tteple,  aelaed  and  poaaeaeed,"  ale.    *    *   *• 

"  That  '*  on  a  day  thereafter  named,  "  and  while  the  plaintiff  wai  io  tbe 
owner  In  fee  simple,  lelzed  and  poesessed,  defendants  entered  and  ouBted 
him,  and  from  thence  hitherto  have  and  itill  do  withhold  the  eaae,**  ete^ 
is  good,  onlesa  demurred  ta  pn  the  geoxa^  that  it  la  amhlgiuras^  watntaili|1hl^ 
and  uncertain. 

taiiuBBBB  —  Statdts  OF  LIMITATIONS. —  The  defense  of  the  Statute  of  titmW 
tatlons  cannot  he  made  hy  a  demurrer  which  states  in  general  terns  that 
the  complaint  doea  not  aiate  facts  aalBdettt  ta  coBatltola  a  cause  of  atttoa. 

■amb. —  In  order  to  enable  a  party  to  aTall  himself  of  the  defease  9l  tte 
Statute  of  Llmltatlona  by  demurrer,  the  statute  should  be  distinctly  stated 
in  the  demurrer. 

Appeal  from  the  District  Courty  Seventh  Judioial  District, 
Marin  County. 

This  action  was  oommeneed  on  tiie  Sdiih.  day  of  January^ 
1863.  The  complaint  alleged  that  the  ouster  tocdc  place  on 
the  second  daj  of  January,  1868. 

Defendant  Hartin  demurred  to  the  com;[daint,  beoanse  it  did 
not  state  facts  gafficient  to  constitute  a  cause  of  action.  The 
Court  overruled  the  demurrer.  The  defendants  then  filed  the 
following  answer: 

**  The  said  defendants,  for  answer  to  the  allegaCtions  of  the 
e6mplaint  in  this  cause,  say,  that  the  said  Plaintiff  u  not  tnd 
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never  Tvas  the  oxmer  in  fee  simple^  or  otherwise^  nor  is  he  nor 
was  he  ever  seized  or  possessed  of  the  land  described  in  the 
complaint  in  this  catise,  or  any  part  therecrf.  The  defendants 
do  not  deny  that  they  hare  occupied  and  possessed  the  said 
lands  as  alleged  in  the  complaint,  and  they  allege  that  they, 
the  said  defendants,  own  and  are  entitled  to  the  possession  of 
said  land/' 

The  pleadings  were  not  sworn  to. 

Plaintiff  recovered  judgment  in  the  Court  below,  and  de- 
fendants appealed* 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

A.  T.  Wilson,  for  AppellantB. 

This  Court  has  held  and  decided,  some  half  dozen  times,  that 
when  the  complaint  shows  that  the  Statute  of  Limitations  has 
run  against  the  daim  sued  on,  the  objecti<m  may  be  raised  by 
demurrer. 

If  it  can  be  raised  by  demurrer,  it  must  be  under  subdivision 
six  of  section  forty  of  the  Practice  Act,  for  it  can  come  in  imder 
no  other  head,  if,  when  the  complaint  itself  shows  that  the 
statute  has  run,  that  objection  may  be  raised  under  subdivision 
Bz  of  section  forty,  then  the  objection  is  not  waived  by  a  failure 
to  take  it  in  that  way,  but  may  be  raised  either  by  motion  in 
arrest  or  on  appeaL 

We  might,  we  suppose,  rest  with  safety  on  the  repeated, 
decisions  of  this  Court  upon  the  point,  especially  under  the 
decisions  of  this  Court  in  EUisan  v.  Haileck,  6  Cal.  886,  (see 
last  clause  of  opinion,  found  on  page  894,)  but  will  offer  a  few 
suggestions  showing,  as  we  think,  not  only  that  the  objection 
may  be  taken  by  demurrer  when  the  complaint  shows  that  the 
statute  has  run,  but  that,  consistently  with  the  provisions  of 
our  Practice  Act,  it  can  only  be  taken  by  demurrer,  motion  in 
arrest,  or  appeaL  We  cannot  under  our  statute,  as  at  common 
law,  plead  atiy  xnBiter  showing  a  default,  but  are  restricted 
(see  section  46)  to,  firsts  a  denial  of  the  allegations  of  the  com- 
plaint; and  second,  to  a  statement  of  fisw  matter  constituting 
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a  defense.  One  of  the  main  ends  intended  to  be  obtained  by 
our  oode,  was  brevity,  and  as  a  means^  the  avoidance  of  repe- 
tition, especially  in  pleading;  and  henoe,  the  limitatioii  in 
answering  to  denials  and  all^ationa  of  new  matter  m  avoid* 
anise;  for  what  good  end  could  be  attained  in  setting  oat  in 
the  answer  the  very  matter  allied  in  the  complaint ! 

When  the  statute  has  run,  but  the  complaint  is  so  drawn  as 
not  to  show  that  fact,  then  allegations  in  the  answer  showing 
the  inmning  of  the  statute,  would  be  properly  new  matter. 
New  matter  is  that  which  the  complaint  does  not  touch  upon. 
It  is  that  matter  the  burden  of  proof  of  which  lies  in  the 
defendant.  (Bridgee  v.  Paige,  18  Cai  ft40;  Percy  v.  Sabin, 
10  CaL  22;  Gkwiee  v.  Clift,  Id.)  Third  — By  this  standard, 
any  allegations  in  our  answer  of  facts  showing  that  the  statate 
had  nm,  would  not  be  new  matter,  for  those  facts  are  set  ont 
in  the  complaint,  and  the  defendant  would  not  have  bad  to 
prove  them.  See  Hentech  v.  Porter,  10  OaL  568,  where  lie 
limitation  in  answering  to  new  matter  is  distinctly  and  emphat- 
ically stated.  The  complaint  should  be  looked  upon-  as  die 
careful,  deliberate,  and  wdl  considered  statement  of  the  fads 
of  ^  the  plaintiff's  case,  and  when  not  distinctly  and  positivdj 
denied,  they  are  taken  to  be  true,  and  a  point  of  departure  in 
the  investigation  of  the  cause.  When,  then,  facts  are  required 
to  be  set  out,  and  when  so  set  out  and  uncontradicted  are  for 
every  purpose  to  be  taken  as  true,  then  we  adc  the  neoessitj 
or  the  sense  of  requiring  the  defendant,  or  even  permitting  the 
defendant,  in  order  to  have  the  benefit  of  such  faete^  to  set 
them  out  in  his  pleading? 

It  seems  clear  to  us  that  if  a  defendant  were  to  set  up  in 
his  answer  a  fact  distinctly  set  out  in  the  complaint,  the  Gonrt, 
on  motion,  would  order  it  to  be  stricken  out  as  irrelevant  or 
redundant  On  motion  to  strike  out  ma;tter  from  an  answer 
as  irrelevant  or  redundant  under  section  fifty-seven  of  the 
Practice  Act,  what  is  the  test  by  which  the  question  of  irrel- 
evancy or  redundancy  is  tried t  Is  it  not  this:  whether  it 
demes  any  allegation  of  the  complaint,  or  confesses  and  avoids 
itt     Would  it  not  be  a  queer  way  for  a  defendant  to  take 
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advantage  of  a  distmct  and  anbetantiTB  defense  i?liich  tbe  com- 
plaint itself  shows  for  hint,  to  deny,  or  confess  and  avoid  it, 
that  the  defendant  is  restricted  either  to  denying  or  confessing 
and  avoiding  in  pleading!  (See  Fraetice  Aot,  see.  46,  and 
Percy  v,  Sabin,  10  Cal.  27.) 

It  was  said,  and  a  case  was  cited  on  the  oral  aigument  to 
show,  that  a  different  rule  holds  in  New  YorL  On  examina* 
tion  since^  we  have  found  that  their  law  mutaina  our  view. 
Our  Practice  Act  in  relation  to  pleading  is  a  transcript  of  the 
New  York  code,  except  that  in  New  York  there  is  a  distinct 
provision  in  the  code  that  the  defense  of  the  Statute  of  Limits 
ations  must  be  set  up  in  the  answer.  The  inference  is  obvi* 
otiB,  that  the  codifiers  and  Legislature  understood  that  without 
anch  a  provision  such  defense  need  not  or  would  not  be  so 
taken.  (See  New  York  Code,  Voorhies'  edition,  sec  74,  page 
64.)  Again:  our  practice  is  a  purely  statutory  one,  and  every 
question  of  practice  must  be  tried  by  the  provisi(xis  of  the 
Practice  Act  This  is  pwitedly  enacted  by  statute,  (see 
Practice  Act,  sec  87,)  when  it  is  said,  that  '^  all  the  forms  of 
pleadings  in  civil  actions,  and  the  rules  by  which  the  sufficiency 
of  the  pleadings  shall  be  determined,  shall  be  those  prescribed 
by  this  Act ;"  (and  see  Payne  v.  TreadweU,  16  Oal.  243.) 

Now,  our  Practice  Act  makes  no  distinction  between  the 
Statutes  of  Limitation  and  any  other  defense;  and  hence,  the 
practice  being  uniform,  if  we  must  plead  the  statute  in  order 
to  take  advantage  of  it  when  the  complaint  shows  that  it  has 
run,  we  must  also  plead  any  other  and  every  other  defense  to 
have  the  advantage  of  it,  even  when  the  complaint  shows  the 
defense  to  exist;  and  as  our  practice  is  uniform,  if  we  are 
bound  to  plead  the  statute  at  law,  we  are  equally  so  in  equity. 

Qeorge  Oadwalader,  i€ff  Respondent 

In  McDenald  r.  Bear  Siver  Oampan/y,  18  OaL  SS8,  it  was 
beld  that  ''the  question  of  tiie  Statute  of  Limitations  cannot 
be  raised  on  appeal,  unless  presented  in  some  form  on  the  trial 
bel&w,  even  though  it  be  jleadeAf* 

Upon  the  merits  of  the    question,  we  say  No;  because  we 
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do  not  believe  that  a  demurrer^  to  the  effect  that  the  com- 
plaint  does  not  state  facts  suffidoat  to  oonstitate  a  cause  of 
action,  properly  raises  the  question  whether  the  Statute  of 
Limitationfi  is  a  bar  to  an.  action  for  the  recoveiy  of  the  pos- 
session of  a  tract  of  land. 

The  decisions  of  this  Court  have  avoided  land  cases,  and  are 
oonfined  to  acticms  upon  written  contracts ;  and  yet  the  last 
decision  of  this  Court,  which  was  in  De  Uprey  r.  De  Uprey, 
23  Cal.  852,  it  was  held  that  to  raise  the  bar  of  the  statatt 
required  a  special  demurrer. 

The  allegation  of  seizin  and  ouster  in  a  oomplaint  in  ejeetr 
ment  are  not  required  to  be  proved  as  made;  and  whatever 
their  date^  they  are  considered  as  supported  by  proof  of  tide 
in  plaintiff  and  possessioai  in  defendant,  at  any  time  before 
eomxuencement  of  suit 

Thus,  in  Stark  v.  Barrett,  16  CaL  865,  Mr.  Chief  Jnatioe 
Field  said:  '^The  variance  between  the  date  of  the  alleg^ 
eeizin  and  right  of  possession  of  the  plaintiff  on  the  Ist  day  of 
January,  1857,  and  the  date  of  the  conveyance  to  him,  May 
22d,  1858,  is  immaterial — the  latter  being  previous  to  the 
commencement  of  the  action.  In  our  practice,  to  enable  the 
plaintiff  in  ejectment  to  recover,  it  is  only  necessary  to  estab- 
lish his  rif^t  of  possession  and  the  occupation  of  Ihe  defend* 
ant  at  that  time." 

In  Yaimt  v.  HoweU,  14  OaL  465,  it  was  said:  ''  The  varianoe 
between  the  date  of  the  alleged  seizin  and  poesesaion  of  the 
plaintiff  in  the  complaint,  January  1st,  1852,  and  the  date  of 
the  patent,  December  18th,  1857,  is  of  no  consequence— the 
latter  being  previous  to  the  conunencemeoit  of  the  acti<Hi-— 
and  the  motion  for  a  nonsuit  on  that  ground  was  prop^y 
denied.  The  rule  of  the  common  law  in  relation  to  the  proof 
of  a  l^al  estate,  and  the  right  of  entry  at  the  date  of  the 
demise  laid  in  the  declaration,  has  no  application  under  our 
system.  The  action  of  ejectment  at  comnion  law  proceeded 
upon  a  fictitious  demise;  and  hence,  it  became  neeessaiy  to 
show  title  in  the  lessor  of  the  plaintiff  at  the  date  of  tho 
alleged  demise.     In  our  syatem  the  fiction  has  no  esateitfei 
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in  onr  practice  it  is  sufficient  if  it  appear  that  the  plaintiff  was 
entitled  to  the  possession  of  the  premises  at  the  commence- 
^  ment  of  the  action,  and  the  date  of  the  alleged  seizin  or  pos- 
session and  ouster  become  material  only  when  the  question  of 
mesne  profits  is  imolved." 

And  so  it  appears  that  the  date  of  the  seizin  and  ouster  in 
onr  complaint  are  not  material  facts ;  for  in  contemplation  of 
law  they  only  mean  that  before  the  commencement  of  the 
enit  that  we  had  the  right  to  liie  possession  of  the  demanded 
premises.  This  being  so,  it  is  evident  that  the  Statute  of 
Limitaticois  cannot  take  its  base  of  attaek  from  them;  and 
hence,  we  say  that  the  complaint  is  good. 

The  rule  of  pleading  and  of  evidence  is  different  in  actions 
upon  written  contracts,  whose  date  must  be  proved  as  alleged. 

The  Court,  in  Barrmger  v.  Wowden,  12  Oal.  811,  took  m 
departure  from  the  established  rule  of  decision,  when  it  held 
that  our  practice  was  in  closer  assimilation  to  the  practice  in 
Courts  of  equity  than  those  of  common  law,  and  thereupon 
holding  that  inasmuch  as  in  Courts  of  equity  the  bar  of  the 
Statute  of  Limitations  could  be  invoked  by  demurrer,  the 
same  could  be  done  under  our  system  in  law  cases. 

If  they  were  correct  in  their  premises,  they  certainly  meant 
to  carry  the  rule  to  its  logical  conclusion,  and  did  not  intend 
that  it  might  be  raised  by  a  general  demurrer,  which  failed  to 
state  or  allude  to  the  Statute  of  Limitations. 

A  demurrer  in  equity  was  required  to  state  the  particular 
ground  of  objection.     (Adams*  Eq.  p.  691.) 

The  Statute  of  Limitations  is  nothing  more  or  less  than  a 
personal  privily,  which,  if  not  set  out  in  precise  terms  and 
insisted  upon,  is  waived.  It  is  a  kind  of  a  personal  exemption 
from  a  debt  or  legal  duty  given  by  statute.  When  pleaded,  it 
goes  in  abatement  of  the  action ;  and  here,  it  may  be  observed, 
that  all  the  decisions  of  this  Court  appear  to  have  overlooked 
the  fourty-fourth  section  of  the  Practice  Act^  which  declares: 
^*  When  any  of  the  matters  enumerated  in  section  forty  do  not 
appear  upcto  the  face  of  the  eonvplaifU,  the  objection  may  be 
taken  by  answer.'' 
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The  face  of  our  complaint  ahows  a  cause  of  aetion;  there- 
fore the  objection  thereto  raised  tmd^r  8ecti<Hi  forty  does  not 
apply.  It  is  the  back  of  the  complaint,  not  its  fsoe^  that 
shows  the  point  made  by  appellant's  ooonseL 

By  the  Court,  SANDSBJBOiSf  C.  J. 

This  is  an  action  of  ejectmenti  and  the  appeal  stands  upon 
the  judgment  roll  alone.  Two  points  are  made  by  ooanad  for 
appellant: 

First —  That  it  appears  upon  the  face  of  the  complaint  that 
the  plaintifiP  was  in  possession  of  the  premises  in  oontroveEqr 
at  the  time  the  action  was  commenced. 

Second  —  That  the  complaint  does  not  state  facts  sufScient 
to  constitute  a  cause  of  action. 

I.  The  allegations  of  the  oomplaint  are:  ''That  on  the  Ist 
day  of  January,  1858,  the  said  plaintiff  was  and  ever  since  has 
been,  and  still  is  the  owner  in  fee  simple,  seised  and  posaesBed, 
etc.  ♦  ♦  ♦  That  on  the  2d  day  of  January,  1858,  and 
while  the  plaintiff  was  so  the  owner  in  fee  simple^  seised  and 
possessed,  defendants  entered  and  ousted  him,  and  from  tfaenoe 
hitherto  have  and  still  do  withhold  the  same^  etc." 

It  is  true,  as  claimed,  that  the  foregoing  allegations  show 
that  the  plaintiff  ia  still  possessed  of  the  premises;  bat  the 
learned  counsel  for  appellant  must  see  that  they  also  show  that 
the  plaintiff  was  dispossessed  on  the  2d  day  of  January,  1858, 
by  the  defendants,  who  have  ever  since  withheld  poesesaiaii. 
All  that  need  be  said  upon  tliis  point  is,  that  had  counsel  inte^ 
posed  a  demurrer  to  the  eomplaint  in  the  Court  below  on  the 
ground  that  the  same  was  ambiguous,  unintelligible,  and  nnoe^ 
tain,  it  is  possible  the  Court  would  have  sustained  the  demn^ 
rer,  in  which  event  the  plaintiff  would  have,  been  allowed  to 
amend  so  as  to  remove  the  ambiguity.  No  demurrer  was 
interposed  for  this  cause,  and  under  the  forty-fiiftfi  section  d 
the  Practice  Act  the  objection  is  deemed  to  have  been  waived. 
It  is,  therefore,  too  late  to  make  the  ohgeetion  for  the  Si^^ 
time  in  this  Court 
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IL  It  is  next  olaimed  that  undor  •  demurrer  ^bicb  merely 
states  in  general  tesms  that  the  oamplaint  does  not  state  facts 
sufficient  to  constitute  a  came  of  action,  the  defense  of  the 
Statute  of  Limitationa  ma;  be  made.  The  late  Supreme  Oourt 
held,  in  several  oases,  that  the  defense  of  the  Statute  of  Limits* 
tions  oonld  be  interposed  bj  demurrer,  and  the  groipd  of 
the  decision  was,  that  the  pleadings  under  our  system  more 
nearly  assimilate  equity  than  eqmoMm  law  pleadings  under  the 
former  system,  foid  that  in  equitjy.  t^e  defense  of  the  Statute 
of  Limitations  could  be  made  by  demurrer.  Li  a  demurrer  to 
a  bill  in  equity,  under  the  former  system,  it  was  usual  to  stat':, 
in  addition  to  the  oau80  oi  demurrer,  the  partieular  groYinds 
upon  which  the  t^lleged  cause  was  based;  and  if  the  Statute 
of  Limitations  was  relied  on  as  a  cause  of  demurrer,  it  bad  to 
be  specially  so  stated.  Nor  oould  the  aid  of  the  Statute  of 
Limitations  be  invoked  by  demurrer  unless  it  appeared  upon 
the  face  of  the  bill  that  the  cause  of  action  was  barred.  The 
form  of  demurrer  under  the  old  ohanoery  system  runs  thus: 
'^  This  defendant  doth  demur  in  law  to  the  said  bill,  and  for 
cause  of  demurrer  dioweth  that  it  appears  by  the  said  bill 
that,  etc.'' — stating  the  ground  upon  which  the  defendant 
relies. 

It  was  undoubtedly  the  design  of  the  framers  of  the  new 
system  to  make  the  pleadings  conform,  so  far  as  possible,  to 
the  old  chancery,  rather  than  the  ccnnmon  law  forms,  for  the 
obvions  reason  that  the  former  are  better  adapted  to  the  new 
system,  which  requires  the  pleader  to  state  the  facts  consti* 
tuting  his  cause  of  action  or  defense  in  ordinary  and  concise 
language.  (Practice  Aet,  seetions  thirty-nine  and  for^*8iz.) 
This  design  is  further  apparent  from  the  fortieth,  for^-first, 
and  forty-fourth  sections  of  the  Practice  Act  The  fortieth 
states  the  several  causes  for  which  die  defendant  may  demur, 
provided  they  appear  upon  the  face  of  the  complaint  If  they 
do  not  appear  upon  the  face  of  the  complaiint  the  forty-fourth 
section  provides  that  they  may  be  stated  im  the  answer*  But 
whether  stated  in  the  deorarcer  lar  in  the  answer,  the  forty- 
first  section  provides  how  they  shall  be  stated,  and  requires 
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the  grounds,  not  the  causes  or  objections^  to  be  distascdy 
specified.  Whether  the  causes  of  dsinnrrer  enuznarated  in  aeo- 
tion  forty  are  assigned  in  a  demnrrer  or  in  an  answer,  tbeii 
legal  character  is  the  same^  and  they  are  matttilrs  of  demnner 
strictly.  Dilatory  pleas,  eo  nomine,  are  unknown  to  onr  systenL 
Such  pleas  are,  in  our  system,  made  causes  of  demurrekr,  and 
when  relied  on  the  grounds  upon  whidh  they  are  founded  mosX 
be  distinctly  stated,  without  regard  to  where  or  in  what  plead- 
ing the  objection  is  interposed.  That  is  to  say,  when  a  eauflo 
of  demurrer  is  assigned,  the  reason  or  the  ground  of  it  must 
also  be  stated.  For  example:  ^^  The  defendant  demurs  to  tbe 
complaint  for  the  following  causes  appearing  upon  the  face 
thereof,  to  wit:  First — The  Court  has  no  jurisdiction  o£  the 
subject  matter  of  the  action,  because  the  amount  in  controvert 
is  less  than  three  hundred  dollars,  to  wit:  one  hundred  doUan. 
Second  —  The  plaintiff  has  not  legal  capacity  to  sue,  became 
he  is  less  than  twenty-one  years  of  age,  to  wit:  eighte^  yean. 
Third — ^.The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  because  the  cause  of  action  therein 
alleged  has  not  accrued  within  five  years  next  preceding  tbe 
filing  of  said  domplaint*'  Such  is  the  form  of  demurrer  con- 
templated by  our  system  of  pleading,  and  such  was  the  usual, 
though,  perhaps,  not  always  absolutely  necessary  form  in  the 
old  chancery  practice.  To  the  extent  of  making  it  absolutely 
necessary,  our  system  has  improved  on  the  old,  by  providing 
that  the  demurrer  may  be  disregarded  unless  the  grounds  are 
specified  as  above. 

The  forty-fifth  section  provides  tiiat  unless  the  causes  of 
demurrer  are  assigned  in  the  foregoing  manner,  either  by  de- 
murrer or  answer,  they  shall  be  deemed  waived,  except  the 
objection  to  the  jurisdiction  of  the  Court,  and  the  objection 
that  the  complaint  does  not  state  facts  sufficient  to  oonstitttte 
a  cause  of  action.  These  excepted  objections  may,  therefore,, 
be  made  at  any  stage  of  the  proceedings;  but  when  made,  they 
are  to  be  made  in  the  manner  and  form  prescribed  by  the 
forty-first  section,  for  that  section  refers  to  all  causes  of  demn^ 
rer,  and  makes  exoeption  in  favor  of  none.    These  two  objec- 


SUPREME  COUET  —  APRIL  TERM,  1864,         91 

Brown  ••  Ifortlii  •«  alf . 

tjODB  may  be  taken  in  limine,  or  in  support  of  a  motion  for 
a  nonauiVor  in  arrest  of  judgment^  or  on  appeal;  but  when- 
ever taken,  and  wherever  taken,  they  should  be  taken  as  pro- 
vided in  sections  forty  and  forty-four;  and  the  grounds  of  the 
objeetion  should  be  stated,  as  provided  in^^ection  forty-one^ 
under  penalty  of  being  disregarded  as  therein  provided. 

The  forty-first  section  reads  as  follows: 

''  Sbo.  41.  The  demurrer  shall  distinctly  specify  the  grounds 
npon  which  any  of  the  objections  to  the  ocxnplaint  are  taken. 
Unless  it  do  so  it  may  be  disregarded." 

We  are  aware  that  the  foregoing  section  has  been  praeticaUy 
ignored  heretofore,  and  it  has  been  held  sufficient  to  state  the 
causes  of  demurrer,  in  the  general  terms  prescribed  in  the 
fortieth  section.  Admitting-  that  a  rule  of  practice,  so  long 
followed  and  sanctioned  by  the  Courts,  ought  not  to  be  dis- 
turbed, we  stiU  think  that  it  should  be  restricted  in  its  (^ra- 
tion, rather  than  extended.  To  say  the  least,  the  last  clause 
in  the  f orty-first  section  places  it  in  the  discretion  of  the  Court 
U>  say  whether  a  demurrer  which  does  not  distinctly  specify  the 
grounds  of  the  objection  shall  be  disregarded.  Therefore,  in 
view  of  the  practice  which  has  prevailed  heretofore,  we  do  not 
hold  that  it  is  necessary  to  specify  the  groimds  of  the  objections 
in  -all  cases,  but  we  do  hold  that  if  it  is  not  done  it  is  in  the 
diBcretion  of  the  Court  to  disregard  the  demurrer;  and  this 
Court  will  not  entertain  a  question  on  demurrer  founded  upon 
the  Statute  of  Limitations,  unless  the  statute  be  distinctly  stated 
in  the  demurrer,  and  unless  that  demurrer  be  interposed  in  the 
Court  below. 

In  conclusion,  we  recommend  to  the  profession  the  practice 
suggested  in  this  opinion. 

Judgment  affirmed. 

Mr.  Justice  Sawtbb  delivered  the  foUowing  dissenting 
opinion,  in  which  Mr.  Justice  Bhavtxb  concurred. 

While  we  admit  that  the  law  ought  to  require  a  parfy  who 
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relies  upon  the  Statnte  of  Limitatioiis  to  speoificallj  pomt  OHt 
this  objection  in  his  demurrer,  we  feel  oompeDed  to  disBOit 
from  the  conclusion  reached  in  the  seeond  point  of  the  pie- 
railing  opinion  in  this  case,  on  the  ground  that  the  oonsdrae* 
tion  of  the  provinpn  of  the  Praetice  Aot  relating  to  demumn 
appears  to  us  to  have  been  long  since  settled  the  other  way. 

Sections  forty  and  forty-one  of  the  Practice  Act  are,  in 
respect  to  the  point  under  consideration,  substantially  the  same 
as  sections  one  hundred  and  forty-four  and  one  hundred  and 
forty-five  of  the  New  York  code.  Under  thoee  pravisioiu  it 
was  held  by  the  Supreme  Oonrts  of  New  York  at  a  very  etrij 
day,  and  before  their  adoption  in  CaUf omia,  that  it  was  a  suffi- 
cient specification  of  the  sixth  ground  of  demmrer  to  state,  in 
the  language  of  the  Act,  ^*  that  the  complaint  does  not  state  facta 
sufficient  to  constitute  a  cause  of  action.'^  And  this  constnio- 
tion  was  approved  and  established  by  the  Court  of  Appeali  of 
New  York  as  early  as  1851.     {Haine  v.  Baker,  1  Seld.  859.) 

As  long  ago  as  October,  1866,  the  question  was  raised  in 
this  State,  and  the  Supreme  Oourt,  after  intimating  that  as  an 
original  question  they  might,  perhaps,  have  given  a  different 
construction  to  the  provisions  under  consideration,  held  that 
as  the  Courts  of  this  State  had  adopted  and  followed  the  con- 
struction of  the  Courts  of  New  York,  they  would  not  change 
it  In  discussing  the  question  the  Court  say:  ^*  In  mere  mat^ 
ters  of  practice  involving  no  principle,  it  would  be  safer  to 
acquiesce  in  a  rule  which  has  been  established  t6r  several  yean 
in  the  inferior  Courts  of  this  State,  the  abrogation  of  which 
might  introduce  confusion  and  operate  hardly  on  litigants." 
(6  Cal.  393.)  It  is  now  nearly  ei^t  years  since  that  decision 
was  announced,  and  we  are  not  aware  that  it  was  ever  afte^ 
ward  questioned  by  the  late  Supreme  Court  The  reasons  then 
given  operate  with  much  greater  force  now,  after  the  oonstmc- 
tion  has  been  so  long  acquiesced  in  by  the  highest  Court  in 
the  State.  As  a  general  proposition,  the  Court  do  not  now 
propose  to  overrule  this  construction.  But  it  seems  to  vb  that 
the  conclusion  reached  does  overrule  it^  as  to  a  particular  etaas 
of  cases.    It  has  been  held  in  a  number  of  instances  that  the 
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defendant  may  tab©  advantage  of  the  Statute  of  Limitations 
by  demurrer,  when  it  appears  on  the  face  of  the  complaint 
that  the  cause  of  action  is  barred.  If  so,  the  objection  to  the 
complaint  on  this  ground  must  fall  under  the  sixth  subdivision 
of  section  forty:  "That  the  complaint  does  not  state  facts 
sufficient  to  constitule  a  cause  of  action."  We  do  not  per- 
ceive any  satisfactory  ground  upon  which  the  Court  can  make 
a  distinction  between  the  ground  of  demurrer  we  are  now 
considering  and  any  other  falling  under  the  same  head,  where 
the  statute  itself  does  not  eeem  to  us  to  have  made  any.  If 
the  Court  in  its  discretion  may  make  one  exception,  we  do  not 
see  why  it  may  not  another ;  and  thus  by  extending  the  exer- 
cise of  this  discretion,  overrule  the  previous  decisions  upon 
the  provisions  under  consideration  as  to  every  case.  With  due 
deference  to  the  opinion  of  our  associates,  we  are  unable  to 
regard  the  case  as  one  for  the  exercise  of  a  judicial  discretion. 
It  seems  to  us  to  be  a  question  of  construction ;  and  when  the 
construction  has  been  once  settled,  and  for  a  long  time  acqui- 
esced in,  it  becomes  practically  a  part  of  the  statute  itself; 
and  it  ought  not,  in  our  opinion,  to  be  changed  except  by  .legi&- 
lative  action.    For  these  reasons  we  dissent. 


J.  E.  MILLER  V.  THE  BOARD  OP  SHPERVTSORS  OP 
SACRAMENTO  COUNTY. 

Cbbtxobabx. —  Tb«  amended  Conktltntlon  cnnfen  iip«ii  tkt  flupregM  Coart 
ori^nal  jurladlctloii  to  lame  wrlta  of  certiorari. 

OrfriciAL  Bonds. —  In  the  matter  of  tbe  approTal  of  the  bonda  of  offlceri, 
Boattia  of  Snper^laors  ekerclae  )odlclai  fnnctlona.    . 

BmioNAtioir  or  Omen.-— One  who  haa  been  elected  to  an  (ofllce  cannot  reeign 
the  tame  nntU  the  time  haa  arrlyed  when  he  in  entitled  by  law  to  posaeii  the 
aame,  and  he  hai  taken  thc^  oath  and  glyen  the  required  bond,  and  entered 
npetn  the  dlachatige  of  Ita  dntles. 

Aucn. — An  attempt  bf  one  elected  to  an  oflee  to  realsn  Urn  aawe  bMtore  ^e 
haa  qualified  and  entered  upon  the  dlechaw  of  Ita  daUea,  ta  abortlTa  and 
ineffectual. 

Bxracnott  op  OneiAh  Bokdb. — ^A  Board  of  Snperrlsors  haa  no  jurisdiction 
to  reject  an  offietal  bond*  eaceipt  for  the  reaaona  that  It  la  not  in  ftxrift  and 
Bubatance  In  compliance  with  the  requirement!  of  tha  atatnte,  or  ta  not  exe- 
cuted b7  anillclent  and  reaponalble  anretlea;  and  tha  Supreme  Court  will 
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review  on  certiorari  and  ansnl  an  order  o(  a  toaid  cetfeetlBC  a  bend  for  toy 
other  than  one  or  more  of  eald  reaiona. 

CXRTIOB.ABI  to  the  Board  of  Superviaors  of  Saeramento 
Ooimty. 

The  facts  are  stated  in  the  opinion  of  the  Oonrt 

H,  H,  Hartley,  for  Petitioner. 

Upton  and  Estee,  iot  BeqK)nd6at. 

By  the  Oourt^  Oubkky,  J. 

The  petitioner,  John  E.  Miller,  was  elected  at  the  genenl 
election  of  the  year  1863  to  the  office  of  Public  Administrator 
of  Sacramento  County,  for  the  term  to  commence  on  the  first 
Monday  of  March^  1864,  and  a  certificate  of  his  election  was 
duly  issued  to  him  by  the  proper  officer.  On  the  first  Mon- 
day of  March,  1864,  before  Miller  had  taken  the  oath  of  office 
or  executed  the  proper  bond,  with  sureties,  he'  tendered,  in 
writing,  to  the  Judge  of  the  County  Court  of  the  county,  his 
resignation  of  the  office  to  which  he  had  been  elected,  which 
was  accepted  by  such  Judge,  and  by  him  transmitted  to  the . 
Board  of  Supervisors,  and  the  same  was  placed  on  file  with 
the  Clerk  of  the  BoimL  Afterward,  on  the  15th  of  March, 
the  petitioner  gare  notice,  in  writing,  to  the  Supervisors  that 
he  withdrew  his  resignation,  and  at  the  same  time  exhibited 
to  them  proof  that  he  had  duly  taken  the  official  oath  required 
by  law,  and  tendered  to  the  Board  his  official  bond,  exeeutfed 
in  the  amount  and  form  prescribed  by  law,  which  was 
received  and  filed  with  the  Clerk  of  the  Board.  The  Board 
met  on  the  5th  of  April,  and  proceeded  to  consider  the  mat- 
ten  in  relation  to  the  resignation  of  Miller ;  and,  upon  motion 
of  one  of  its  members,  the  same  was  in  form  aeoepted,  and 
so  entered  in  the  minutes  of  tiieir  proceedings;  and  on  the 
following  day  the  Board  met  again  and  rejected  the  bond,  for 
reasons  specially  assigned*  The  reasons  so  assigned  were  not 
because  the  bond  was  not  in  substance  and  form  in  oompliaace 
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with  the  requirementB  of  the  statute  in  such  cases  made  and 
provided,  nor.  because  the  snreties  irere  not  sufficient  and 
respoofiible ;  but,  in  effeet,  because  the  petitioner  had  resigned 
the  office.  Immediately  before  the  petitioBier  gave  the  Board 
notice  of  his  withdrawal  of  his  resignation  he  applied  to  the 
County  Judge  and  requested  to  be  permitted  to  withdraw  his 
resignation,  and  the  Judge  consented  thereto  and  advised  him 
that,  as  his  resignation  had  been  transmitted  to  the  Board  of 
Supervisors,  to  notify  the  Board  of  his  withdrawal  of  it 

In  the  petition  presented  to  this  Court,  the  petitioner  com- 
plains that  the  Board  of  Supervisors,  by  their  actioQ  rejecting 
the  bond  for  the  reasons  by  them  assigned,  acted  in  violation 
of  lavtr  and  exceeded  their  jurisdiction,  to  the  manifest  injury 
of  the  petitioner;  and  he  therefore  prays  this  Court  to  order 
that  a  writ  of  certiorari  be  issued  to  said  Board  to  certify  up 
to  this  Court  for  review  their  records  and  proceedings  in  the 
premises,  that  this  Court  may  render  such  judgment  ooncwn- 
ing  the  matter  as  may  be  proper  in  the  case. 

This  writ  was  granted  without  any  prejudice  to  any  defense 
the  Board  of  Supervisors  might  have  made  upon  the  return  of 
aa  order  to  show  cause  why  the  writ  sliould  not  be  granted. 
The  Board  has  caused  to  be  certified  and  hrought  before  the 
Court  all  their  proceedings ;  and  upon  the  record  thus  made 
up  it  is  maintained,  on  behalf  of  the  Supervisors : 

First — That  this  Court  has  not  jurisdiction  to  grant  a  writ 
of  certiorari,  eausept  in  aid  of  its  appellate  jurisdiction.  , 

Second  —  That  if  the  Court  has  such  jurisdiction,  the  case 
exhibited  by  the  record  does  not  show  that  the  Board  of 
Supervisors  exceeded  their  jurisdiotimi  by  performing  the 
acts  of  which  the  petitMmer  complains. 

I.  The  Constitution  as  amended  provides  that  the  Supreme 
Court  shall  ''ha,ve  power  to  issue  writs  of  mandamus^  eertio- 
rari,  prohibiticm  and  habeas  corpus,  and  also  all  wrib  neces- 
sary or  proper  to  the  oomplete  exercise  of  its  appellate  juris- 
diction." (Art  VI,  Sea  4.)  This  section  of  the  Constitution 
as  it  stood  before  it  was  amended,  after  enumeratiBg  the 
appella[te  powersr  of  the  Siq^reaie  Oouit^  provided  thatuit 
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Bhould  have  power  to  issue  all  writs  ftnd  process  necessaiy  to 
tb«  exerci&e  of  its  app^afee  jurisdiction.  The  chahge  effected 
by  the  amendment  taeemB'to  iuiT^e  been  designed  to  mlarge  the 
|>owers  of  the  Oourt  bf  conferring  upon  it  original  jurisdic- 
tion in  the  particulars  specified  in  tihe  fourth  section  of  the 
Sixth  Article.  The  language  of  this  secti<m  is  too  dear  and 
explicit  tb  l6ave  it  open  to  any  other  coostruetion,  however 
much  the  Court  might  be  disposed  to  decline  this  new  jurie- 
diction^  in  view  of  the  ineonveniences  and  embarrassments 
that  may  attend  its  exercise.     (Tyler  ▼.  HaugKton,  25  CaL  S6.) 

n.  The  main  point  in  the  case  is  involved  in  Ae  second 
objection,  namely:  that  from  the  record  certified  to  this  Conrt 
it  does  not  appear  that  the  Board  of  Superviaon  exceeded  their 
jurisdiction  in  accepting  tiie  resignation  of  the  petitioner  and 
in  the  rejecting  of  his  bond  filed  with  tiie  Board 

The  writ  of  certiorari  shall  be  granted  in  all  ^ases  when 
an  inferior  tribunal,  Board,  or  officer,  cxehu^iAg  judicial  fmie- 
tions,  has  exceeded  the  jurisdietioii  of  wdi  tribunal,  Board, 
or  officer,  and  there  is  no  appeal,  nor  in  die  judgment  of  the 
Court  any  plain,  qpeedy,  and  adequate  remedy.  This  is  so 
provided  by  the  four  hundred  and  fif^-eixth  sedion  of  the 
Practice  Act;  and  tj&e  only  question  to  be  cotisideked  under 
the  authority  of  this  Btttute  is,  whether  the  case  presented 
by  the  record  before  nis  embodies  die  elemental  conditions 
auihoriring  the  issuix^  of  the  writ  in  the  fitst  place;  and  the 
giving  of  judgment,  either  affinning,  annulling,  ot  modifying 
the  proceedings  of  the  Board,  in  the  seksoiid  place;  for  the 
power  of  review  possessed  by  the  Court  in  this  case  cannot 
be  extended  further  tkan  to  determine  whedier  the  Board  has 
regularly  pursued  its  authority,  (PrsKft^  Atty  Section  462,) 
and  to  give  juid^hnent  eitbet  affiming,  asmtlliiig,  or  modifying 
the  proceedings  of  the  Board.     (Practice  Aet,  Section  463.) 

By  the  t\tenty-f  ourth  section  of  ^  Aet  providing  tor  the 
gorvemni^ht  of  die  County  of  Slacrtmiteto,  passed  April  25th, 
1868,  (Laws  1863,  ip.  «1B,)  the  Boatd  of  Supervisors  are 
required  to  fix  the  Bimoiint'Of  the  t^cial  bcotds  of  tlie  several 
cottnt!y  diffieers^  and  such  bonda  are  i6  b(d  appro^d  hy 
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Board  in  Op^  Mftion,  whieb  f  set  is  tetrad  to  be  enteired  in 
the  minutefl  of  their  |)roeekditig^  and  indorsed  on  th€i  Ixmd  bj 
the  Clerky  and  it.  shall  then  be  applroved  by  the  Oouatj  Judge. 
In  the  mttter  of  the  f^pny^al  ot  disapproval  of  the  bond,  the 
Board  exeroiato  judieial  functions.  (Bobinsan  v.  Board  0f 
Supervisors  of  Sactatnento,  16  Cal.  308,  Und  cases  thscein  cited.; 
People  V.  Si  Dorado  Covokiy^  8  Oal.  61;  £o^pU  v.  Th^  Super- 
visors of  Marin  Coundy,  10  Cal.  344.) 

The  ad;  performed  by  the  Boltrd  of  Supervisors^  alleged  to 
have  been  an  eicoess  of  their  juifisdiction)  consisted  in  deter- 
mining^  in  efiect,  that  the  pelitioner  had  r^esigned  Ihe  office  to 
'which  he  was  elected,  and  in  i^ejeeting  the  bond  for  that  rea* 
Bon,  and  because  of  a  previous  attempt  on  his  pert  to  sell  the 
office.  Whatever  duty  have  been  the  truth  as  to  such  attempt, 
and  however  open  to  animadversion,  conduct  of  this  kind  may 
be,  that  was  a  question  with  Which  the  Board  had  no  author- 
ity to  deal,  and  the  inquiiy  must  be  naft:owed  down  to  the 
point  whether  the  petitioner  had  resigned  the  office  to  whioh 
he  was  elected  by  the  people  of  th^  eonnt^,  and  whether  his 
resignation  was  a  subsisting  fact  at  the  time  the  Board  acted. 
If  this  inquiry  be  answered  in  the  negative,  then  the  Board, 
aocording  to  the  case  cited  from  10  GaL  344^  eseeeded  its 
jurisdictiott  in  treating  the  alleged  resignation  ^  effectual,  and 
rejecting  the  bond  tendefred  and  filed  for  the  reasons  by  them 
assigned. 

At  the  time  the  petitioner  ifendertook  to  resign  the  office  of 

Pidi>lie  Administrator  he  was  not  in  ^adt  infested  with  that 

offiee.    Before  he  bould  bec<Mne  bo  he  was  requij^ed  by  law  to 

take  the  constitutional  oath,  and  eziecute  with  suiBtiea  a  proper 

bond  to  be  apptoved  by  the  Boards     Had  these  things  been 

done  within  the  ten  days  allowed  for  the  purpose,  he  would 

have  beeoaie  the  Public  Administrat<H!  of  SacramBnto  County, 

and  fuUy  invested  with  the  offica     Haying  the   mere  naked 

sight  to  th^  ofl&se  of  Public  Administrator,  the  taking  of  the 

cOnstituiicAtfl  oath  of  ofioe  and  executing  the  bond  prescribed 

Vere  condiiions  which^  fully  com]deted^ .  were  essefatiaj  po  the 

constituting  of  the  petitioner  such  officer, 
va-  XXV.— T 
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The  first  seetion  of  tlie  Act  concerning  Public  Administra- 
tors is  aa  foUowB:  ^^  There  shall  be  elected  at  the  goieral 
election  in  and  for  each  of  the  counties  of  this  State^  by  the 
dectOTs  thereof,  a  Public  Administrator,  who  shall  contbae 
in  office  for  the  term  of  two  years,  and  until  hia  successor  is 
elected  and  qualified.'*     (Wood's  Digest,  51.) 

There  can  be  but  one  incumbent  of  the  office  of  Public 
Administrator  at  the  same  time,  and  he  who  held  the  office 
prior  to  the  first  Monday  in  March  remained  the  incumbent  on 
that  day,  notwithstanding  the  petitioner  was  then  entitled  to 
the  office  upon  taking  the  oath  and  filing  the  necessary  bond 
The  petitioner's  term,  or  the, term  for  which  he  was  elected, 
commenced  on  the  first  Monday  of  Marcdi ;  but  that  fact  alone 
could  not  constitute  him  the  incumbent  of  the  office,  because 
an  incumbent  is  one  who  is  in  the  pres^it  possession  of  an 
office.  (Webster.)  An  officer  is  one  who  is  lawfully  invested 
with  an  office;  and  an  office  is  a  right  to  exercise  a  public 
function  or  employment  and  to  take  the  fees  and  emoluments 
belonging  to  it     (7  Bac  Ab.  279 ;  title  —  Offices  and  Officers.) 

The  twenty-third  section  of  the  Act  concerning  office  is  as 
follows:  ^^ Every  office  shall  become  vacant  upon  the  happen- 
ing of  either  of  the  following  events  before  the  eaquration  of 
the  tenn  of  such  office:  1.  The  death  ot  resignation  of  die 
incumbent.  2.  The  removal  of  the  incumbent  from  office. 
8.  The  confirmed  insanity  of  the  incumbent,  etc.  4.  A  con- 
viction of  the  incumbent  of  a  felony,  etc*  6.  A  refusal  or  neglect 
of  the  person  elected  or  appointed  to  take  the  oath  of  office^  tis 
prescribed  in  the  seventeenlh  section  of  this  Act;  or  when  a 
bond  is  required  by  law,  his  refusal  or  neglect  to  give  the  bond 
within  the  same  time  in  which  he  is  required  to  take  the  oath 
of  office.    6.  The  ceasing  of  the  incumbent  to  be  a  resident,  etc 

7.  The  ceasing  of  the  incumbent  to  discharge  the  datiei»  of  the 
office  for  the  period  of  three  consecutive  months,  except,  etc 

8.  The  decision  of  a  competent  tribunal  dedanog  the  election  or 
appointment  void,  or  die  office  vacant^  (Laws  4rf  1868,  p.  389.) 

By  reference  to  these  subdivisions  of  section  thir^,  it  will 
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be  observed  that  the  tenn ''  incumbent "  refers  to  him  alone  who 
has  become  qualified  and  has  entered  into  the  possession  of  the 
office;  and  that  the  person, who  has  been  elected  or  appointed 
to  an  office,  who  refuses  or  neglects  to  take  the  oath  of  office,  or 
to  give  a  bond  when  required,  within  the  time  prescribed  by  law, 
is  not  denominated  an  incumbent;  and  nothing  is  said  as  to 
the  resignation  of  any  other  than  an  incumbent  of  die 
office. 

In  The  People  v.  Van  Heme,  18  Wend.  618,  Mr.  Chief  Jus- 
tice Savage  said :  ^^  An  office  cannot  be  said  to  be  vacant  while 
any  person  is  authorized  to  act  in  it,  and  does  so  aot"  And  in 
reference  to  a  statute  like  the  first  section  of  our  Act  concerning 
Public  Administrators,  he  said :  "  In  such  cases  there  is,  in  fact, 
no  vacancy,  because  the  officers  of  the  preceding  year  hold  the 
offices  until  others  are  chosen  or  appointed  in  their  places  and 
have  qualified." 

If  the  petitioner  had  not  become  the  incumbent  of  the  office 
which  he  was  elected  to  fill,  he  had  no  office  to  resign;  and 
though  he  may  have  supposed  he  had,  yet  that  did  not  alter 
the  fact,  and  his  attempted  resignation  and  the  acceptance  of 
it  by  the  County  Judge  was  abortive  and  ineffectual. 

llie  petitioner  having  taken  the  oath  and  filed  the  bond 
required  by  law,  the  Board  of  Supervisors  ought  to  have 
approved  it,  if  no  other  objection  stood  in  the  way  than  those 
assigned  for  rejecting  it.  We  think  the  Board,  by  their  action, 
which  we  are  called  upon  to  review,  exceeded  their  jurisdiction. 
{People  V.  Supervisors  of  Marin  Couniy,  10  Oal.  344.)  For  the 
correction  of  this  error  there  is  no  appeal,  nor  in  our  judg- 
ment, any  plain,  speedy,  and  adequate  remedy  other  than  by 
certiorari. 

It  is  therefore  ordered  and  adjudged  that  the  proceedings  of 
the  Board  of  Supervisors  of  Sacramento  County,  in  holding  that 
the  petitioner  had  resigned  the  office  of  Public  Administrator, 
and  in  rejecting  his  bond  filed,  be  annulled  and  held  for 
naught 

Mr.  Justice  Sawybs  expressed  no  opinion. 
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SYLVAKUS  JONES  v.  JAMES  PARSONS,  Admiwtstr^toe 
OF  THE  Estate  of  THOMAS  C.  BRUNTON,  Decease), 
The  PH<EN1X  WATER  COICPANY,  C-  DOESEY,  ato 
ABNER  REED. 


MoifiGAOS  OF  iMmaak  <w  <uni  ov  nftaux,  Pammus**^  If  two  or  mmct  p«- 

sons  are  partners  in  tbe  ownership  and  manasement  of  real  estate,  and  owe 
partnenAilp  debts,  and  one  of  the  partners  mortgages  his  Interest  lo  tlie 
property  to  secure  his  indlTldnal  debt,  the  mortgagse  aequires  only  the  mort- 
gagor^i  interest  la  the  snrpltts  after  the  payment  of  the  partnership  debti; 
and  if  these  debts  equal  or  exceed  the  ▼alas  of  the  property,  and  it  Is 
afterwards  sold  by  the  partners  to  pay  the  partnership  debts,  the  mortsssee, 
as  against  the  purchaser,  holds  no  interest  tn  the  property,  liable  hi  equity 
to  be  sold,  and  the  mortgage  cansMit  be  foreclosed. 
pABTNBBSHip  DEBTS  —  Sjlli  OF  Pbopskct  .TO  Paz« — The  ^rekassT  of  part- 
enrshlp  property,  who  pays  or  becomes  liable  for  partnership  debts,  eqnal  In 
amoont  to  tha  T«liie  «f  the  property,  has  a  valid  defense  against  a  sslt  In 
sqaitjt  braoght  to  foredoss  a  nsort^aga  executed- by  one  of  the  partaen  tu 
his  IndlTldnal  debt  on  his  Interest  In  the  partnership  prbperfy. 

Appeal  from  the  District  Court,  Fifth  Judicial  District, 
Toulumne  County. 

The  note  given  by  Brunton  to  Jones,  the  plaintiff,  on  the 
7th  of  November,  1867,  and  to  secure  which  he  executed  the 
mortgage,  was  for  the  sum  of  two  thousand  two  hundred  and 
forty-three  dollars  and  eighty-nine  cents,  and  was  payable  three 
years  from  date. 

In  October,  1860,  Brunton  died,  and  James  Parsons  was 
appointed  administrator  of  his  estate. 

This  action  was  commenced  October  24th,  1862.  The  de- 
fendant, Reed,  was  made  such,  because  he  had  purchased  the 
property  at  a  tax  sale,  and  bad  obtained  a  tax  deed.  He  de- 
murred to  the  complaint,  and  the  demurrer  was  sustained. 

The  defendants  set  up  in  their  answer,  that  at  the  time  of 
the  execution  of  the  mortgage  the  ditches  were  the  pa^fcne^ 
ship  property  of  Bruntonj  JParsons,  and  Gleason;  that  the 
partnership  was  largely  indebted  in  an  amoimt  exceeding  the 
value  of  its  property,  and  that  the  partnership  property  was 
sold  for  the  purpose  of  liquidating  the  partnership  debts,  and 
setting  up  the  affairs  of  the  partnership. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 
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The  mortgage  was  notice  to  all  parties  after  it  had  become 
«  matter  of  reoord;  and  tlie  titles  of  subsequent  purchasers  are 
subject  to  the  lien  created  by  the  mortgage. 

Dorsej  purchased  long  after  the  recording  of  the  mortgage. 

We  claim  that  the  partnership  indebtedness  should  have  been 
disregarded  and  an  absolute  decree  of  foreclosure  and  sale  made. 
If  noty  th^i  the  plaintifF  is  oenrtainly  entitled  to  a  decree  for 
the  foreclosure  of  the  mortgage^  and  sale  of  the  mortgaged  in- 
terest mbjeet  to  the  payment  of  the  partnership  indebtedness 
itill  remaining  unpaid. 

W.  P.  Barber,  for  Bespondents. 

The  Court  decided  correctly;  the  appellant  being  only  an 
individual  creditor  of  one  of  tiie  copartners,  could  not  ask  any 
relief  against  the  property  until  the  copartnership  debts  were 
paid;  and  the  property  failing  to  pay  tiie  copartnership  debts^ 
there  was  no  surphn  left  to  satisfy  individual  oreditors. 

This  principle  is  fully  recognized  in  all  standard  works  on 
partnership,  (Collyer  on  Part  p.  122,  section  125  and  notes,) 
and  attaches  as  well  to  real  as  personal  property.  (lb;  5  Met- 
calf,  562-585  ;Buchan  v.  Sumner,  2  Barb.  Oh.  R.  198 ;  Hoxie 
V.  Carr,  1  Sumner,  181;  1  American  Lead.  Cases,  487-489.) 

This  question  has  also  been  expressly  decided  by  this  Court. 
(Chase  v.  Bteel,  9  Cal.  64;  Conroy  v.  Woods,  18  Cal.  626.) 

In  Jones  ▼.  Thompson,  18  Gal.  198,  the  Court  say:  "  The 
interest  of  each  is  only  the  residium  of  the  property  left  after 
the  settlement  of  the  firm  debts,  and  that  the  rights  of  firm 
oreditors  and  the  several  partn^fs  are  paramount  to  the  claims 
of  separate  creditors  of  the  firm.''  (See,  also,  Collyer  on  Part 
sections  186, 186, 154;  1  Story's  Eq.  Jur.  sections  674,  675.) 

This  appears  to  be  the  rule  both  at  common  law  and  in 
equity,  and  the  present  is  a  suit  in  equity.  If  \  party  attach 
or  levy  upon  the  individual  interest  of  a  copartner,  he  takes 
it  subject  to  the  payment  of  copartnership  debts;  and  there 
18  BO  reason  why  a  mortgage  should  possess  greater  effect 
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Coffroth  <6  Spaidding,  in  reply. 

The  interest  of  one  partner  may  be  sold  on.  ezecntiQii  against 
him  for  his  separate  debts.  (Kirby  v.  Schoontnaker,  3  Barb^ 
Ch.  R  46;  Janes  v.  Thompson,  12  OaL  191;  2  McCord's  CL 
E.  302.) 

If  such  interest  can  be  sold  on  execution,  why  should  not  a 
decree  of  sale  be  made  upon  a  mortgage  of  that  interest! 

At  the  date  of  the  mortgage  the  copartnership  was  admin- 
istering its  own  affairs,  and  consequently  no  lien  had  attached 
or  could  attach  in  favor  of  partnership  creditors  in  the  absence 
of  any  judgment  in  their  favor.  (Kirby  v.  Schoonmaker,  8 
Barb.  Ch.  R  46;  Conroy  v.  Woods,  18  CaL  638.) 

Until  a  lien  is  obtained  by  the  partnership  creditors,  either 
by  judgment  or  attachment,  the  partners  have  power  to  make 
any  bona  fide  sale  of  the  property  they  think  proper;  and 
eidier  of  them  may  mortgage  his  interest  in  the  real  estata 
(Conroy  v.  Woods,  13  Cal.  633 ;  Collyer  on  Part  pp.  121, 188; 
Greenwood  v.  Broadhead,  8  Barb.  694;  Ketdwm  v.  Dwrkte, 
1  Barb.  Oh.  480.) 

By  the  Court,  Bhodbs,  J. 

Thomas  0.  Brunton,  made  to  the  plaintiff  his  promissory 
note,  on  the  17th  of  November,  1867,  and  to  secure  its  pay- 
ment, at  the  same  time  executed  a  mortgage  of  the  undivided 
third  of  the  Yorktown  and  SonorA  Water  Ditches.  The  plain- 
tiff now  seeks  to  foreclose  the  mortgage  against  the  adminis- 
trator of  Brunton  (now  deceased)  and  Brunton's  vendees. 
The  Court  rendered  judgment  against  the  administrator,  bat 
refused  to  foreclose  the  mortgage.  The  plaintiff  appeals  from 
that  portion  of  the  judgment  refusing  to  foreclose  the  mort- 
gage and  from  the  order  refusing  a  new  triaL 

It  appears  4rom  the  record  that  on  the  4th  of  May,  1857, 
Brunton  and  Parsons  were  the  joint  owners  of  the  Yorktown 
Ditch,  and  on  that  day  they,  with  Oleason,  purchased  tbe 
Sonera  Ditch,  and  Brunton  and  Parsons  then  conveyed  to 
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Gleason  the  midiyided  third  of  the  Yorktown  Ditch,  whereby 
the  three  peraoziB  became  equarownerst  in  the  two  ditches,  and 
they  formed  a  partnership,  the  ditches  forming  the  main  past 
of  the  partnership  property.  Brunton  and  Parsons  put  into 
the  firm  the  Yorktown  Ditch  on  their  part,  against  the  pur* 
chase  money  paid  by  Gleason  on  the  Sonora  Ditch. 

The  parties  continued  as  partners,  holding  the  two  ditches^ 
until  the  13th  of  July,  185  9,  when  they  dissolved  partnerships 
by  an  agreement  in.  writing,  and  in  order  to  pay  the  partner- 
ship debts,  therein  stated  to  be  twenty  thousand  dollars, 
Brunton  and  Parsons  conyeyed  to  Gleason  their  interest  in  the 
ditches,  and  Gleason  agreed  to  pay  the  debts.  In  April^  1860, 
Gleason  conveyed  the  ditches  to  the  defendant  Dorsey,  and 
subsequently  Dorsey  conveyed  the  same  to  the  Phoenix  Water 
Company. 

Gleason  sold  the  property  for  the  purpose  of  paying  the 
partnership  debts — Dorsey  agreeing  to  pay  the  same.  Gleason 
paid  some  portion  of  the  partnership  debts  out  of  his  own 
means.  At  the  date  of  die  plaintiffs  mortgage  the  partner- 
ship debts  amounted  to  twenty  or  twenty-five  thousand  dollars, 
and  the  indebtedness  continued  down  to  the  sale  to  Dorsey, 
when  the  debts  amounted  to  about  twenty-five  thousand  dol- 
lars, of  which  amount  five  thousand  dollars  was  owing  by  the 
partnership  to  Gleason.  The  value  of  all  the  partnership  assets 
at  the  dissolution,  amounted  to  about  twenty  thousand  dollars, 
tiie  water  ditches  constituting  the  bulk  of  the  property  claimed 
by  the  partners  as  partnership  property.  * 

The  plaintiff  contended,  that  the  ditches  were  not  pacrtner- 
diip  property,  but  that  Brunton,  Parsons,  and  Gleason  were 
merely  partners  in  the  use  and  management  of  the  ditches. 
There  was  no  finding  of  facts  filed  by  the  Court,  but  the  issue, 
as  to  their  being  partnership  assets,  was  directly  presented  by 
the  defendants,  and  the  judgment  of  the  Court,  refusing  to 
foreclose  the  mortgage,  could  not  have  been  rendered  upon  any 
other  issue  in  the  cause,  nor  without  finding  that  fact  for  the 
defendants.  There  was  evidence  in  the  cause  showing  that 
the  partners  intended  to  put  in  the  ditches  as  capital  stock, 
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and  hold  them  as  partners,  and  the  whole  evidence  was  suf* 
ficient  to  have  warranted  the  Court  in  finding  as  a  fact,  that 
they  did  hold  the  ditches  in  that  oapacitj. 

The  remedies  that  the  plaintiff  was  entitled  to^  at  law,  or  in 
equity,  were  quite  different^  though  the  final  result  might  be 
the  same  whichever  tribunal  he  mi^t  resort  ta  If  he  had 
reduced  his  original  debt  against  Bronton  to  judgment  at  law, 
during  the  time  Brunton  held  his  interest  in  the  ditches,  he 
oould  have  levied  his  exeeution  upon  Brunton's  interest  in  the 
ditches,  and  sold  the  same  in  satisfactioiL  of  his  judgment 
This  point  was  so  held  in  PkiUipe  v.  Gooh,  24  Wend.  389. 

In  that  case,  Mr.  Justice  Cowen,  upon  a  full  and  aUe  renew 
of  the  authorities,  clearly  settled  that  queatiou,  and  says  there 
was  no  good  reaa<»i  for  holding  the  contrary  in  any  case,  bat 
that  every  reason  was  in  favor  of  the  judgment  creditors  hav- 
ing that  right  at  law.  The  interest  that  might  have  be^  sold 
imder  such  proceedings  was  not  the  undivided  third,  nor  any 
specific  portion  of  or  in  the  property,  but  it  was  only  the 
undefined  surplus  interest  of  Brunton  in  the  partnership  prop* 
erty  that  might  remain  to  him  after  all  the  debts  owing  by 
the  partnership,  and  by  him  to  his  partners,  on  the  partnership 
account,  have  been  paid.  (Collyer  on  Past  sec.  822,  and 
notes;  Story  on  Part  sec.  261;  Waskbwm  et  aL  v.  Bank  of 
Bellows  Folia,  19  Verm.  278.)  In  Pierce  v.  JadesM,  6  Mass. 
242,  the  Oourt  say  that  ^*  a  creditor  of  one  of  the  partners  can< 
not  claim  any  interest  but  what  belongs  to  his  debtor,  whether 
his  MlsLim  be  founded  on  oontract  made  with  his  debtor  or  on  a 
seizing  of  the  goods  on  execution*'^  And  the  Court  held  that 
the  interest  of  the  debtor  partner,  is  the  balance  coming  to  him 
on  the  settlement  of  the  partnership  debts.  The  creditor  pin> 
chases  at  the  ezecnti<»  sale  at  his  own  risk,  for  a  Court  of  law 
is  incompetent  to  take  the  aoeonnt  and  aseertain  the  surplus, 
but  the  parties  interested  must  resoiFt  to  a  Court  of  equity  for 
that  purpose. 

The  same  result  would  accrue  in  case  of  the  sale  under  exe- 
cution of  the  legal  interest  of  a  partner,  in  iSie  partnership 
real  estate,  as  in  the  personal  property.     The  partnixrs  aie 
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regBrded  at  law  as  tenants  in  eommtmy  bat  in  equity  the  prop- 
erty is  treated  ae  vesting  in  them,  in  their  partnership  capacity^ 
the  beneficial  interest  being  held  by  them  in  trust  until  the 
partnership  aooDunt  is  settled  and  the  partnership  debts  are 
paid.  (Difer  r.  Clark,  6  Mete  66S ;  Howard  y.  Priest,  6  Mete 
682;  Ck>IL  on  Part  see  186,  and  notee.) 

The  trust  in  favor  of  partnership  creditors  is  worked  out  in 
equity,  through  the  medium  of  the  trust  existiug  between  the 
partners,  each  partner  ha.ving  the  right  to  demand  that  the 
partnership  property  shall  be  applied  to  the  payment  of  part- 
nership debte,  and  that  he  shall  be  reimbursed  out  of  such 
property  for  the  debts  paid  by  him,  as  weQ  as  his  contribution 
to  the  capital  stock.  The  creditor  of  a  separate  partner,  pur- 
chasing under  his  ezeeution,  the  legal  titile  in  the  real  estate 
held  by  his  debtor,  would  take  the  title  as  the  debtor  partner 
held  it,  subject  to  all  the  liens  and  trusts  with  which  the  title 
then  stood  duurgeable. 

The  plaintiff  contends  that,  as  he  would  have  the  ri^t  at 
law,  to  sdil  under  execution,  the  interost  of  his  debtor  in  the 
partnership  property,  he  tlierefore  must  necessarily  have  the 
right  to  foreclose  his  mortgage.  No  point  is  made  in  respect 
to  the  plaintiff's  receiving  his  mortgage  bona  fids  and  without 
notice^  actual  or  oonBtructive,  of  the  partnership  rights  in  the 
property;  and  there  being  no  evidence  upon  that  question,  it 
will  not  enter  into  the  consideration  of  the  case.  If  he  had 
procured  a  judgment  at  law,  before  the  sale  to  Qleason,  and 
under  his  execution:,  had  sold  the  undivided  third  of  the  two 
ditches,  held  by  l^gal  title  by  Brunton,  then  he  would  have 
held  the  property  as  Brunton  held  it;  that  is  to  say,  he  would 
have  acquired  the  legal  title,  charged  with  the  liens  and  trusts 
in  favor  of  the  remaining  partneors  and  the  paxtneiship  ci^- 
itors^  and  the  debts  equalling  the  vaina  of  the  propeily,  the 
beneficial  interest  acquired  by  the  eoDBcation  purchaser,  would 
have  amounted  to  nothing. 

The  case  before  us  is  this:  Tfafee  pariziers  hold  in  common 
the  l^igal  tiide  to  ^ntna  propertgr;  tlu  prapeitj  is  partner- 
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ship  property;  th^  partnership  is  indebted  in  an  anumnt  eqqsi 
to,  if  not  exceeding,  the  value  of  the  assets;  one  of  the  part- 
ners, for  the  purpose  of  securing  his  individual  debt,  mort- 
gages to  his  creditors  the  undivided  third  of  the  partneiship 
property;  the  whole  partnership  property  is  afterwards  aold 
by  the  three  partners,  to  pay  tie  partnership  debts ;  and  now 
the  individual  creditor  seeks  to  foreclose,  in  equity,  his  mort- 
gage in  satisfaction  of  his  debt.  The  questions  arising  upon 
this  state  of  facts  are  not  now  for  the  first  time  presaited  in 
the  Courts  of  this  State.  In  Conroy  v.  Woods,  13  Cal.  626, 
which  was  a  suit  in  equity,  the  Oourt  held  that  the  rights  of 
the  partnership  creditors,  in  respect  to  partnership  property, 
were  prior  to  those  of  individual  creditors;  and  Mr.  Justice 
Baldwin,  in  delivering  the  very  able  opinion  of  the  Court, 
quotes  with  approbation  Story  on  Part  sec  97,  which  express!; 
affirms  that  doctrina 

In  that  case  defendant  Woods  was  proceeding  under  his  exe- 
cution, for  an  individual  debt,  to  sell  the  property  whidi  had 
belonged  to  the  partnership,  but  which  had  been  sold  to  one 
of  the  partners,  on  dissolution,  on  his  agreeing  to  pay  the 
partnership  debts,  and  the  Court  ordered  the  funds  to  be  first 
applied  to  the  payment  of  the  partnership  debts.  The  lien  in 
that  case  was  acquired  by  operation  of  law;  in  this  case  it 
was  voluntarily  given  by  the  debtor  partner.  Has  a  lien 
voluntarily  given  any  superiority  over  one  acquired  by  lawt 
We  think  it  clearly  has  not.  The  lien  by  mortgage  is  in  no 
respect  better  than  would  have  be^ti  the  lien  of  a  judgment 
rendered  at  the  time  of  the  execution  of  the  mortgage,  or  the 
lien  of  an  attachment  levied  at  that  time  on  the  assets  of  the 
partnership* 

Whatever  the  rights  of  the  parties  may  be  at  law,  and 
admitting  in  its  full  force  the  doctrine  of  PhiOips  v.  Cook,  84 
Wend.  389,  there  never  was  any  doubt  that  a  Oourt  of  equity 
can  restrict  a  party  to  such  rights  and  remedies  as  he  ought  to 
possess,  in  view  of  the  relation  which  he  occupies  in  reffard  to 
the  partnership  assets,  or  that  the  Court  will  so  adminisler  the 
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partnership  afisets,  that  the  partnership  creditors  shall  be  first 
paid.     {Conroy  v.  Woods,  18  Oal.  626.) 

The  plaintiff  has  sned  in  equity,  and  the  defendant*  are 
entitled  to  invoke  for  their  protection,  the  rules  and  remedies 
peculiar  to  that  Court,  and  they  having  made  it  appear  that 
the  partnership  debts  egualled  the  partnership  assets  at  the 
date  of  the  mortgage,  and  of  the  sale  of  the  partnership  prop* 
ertj,  and  that  the  sale  was  made  to  pay  the  debts,  it  results, 
according  to  the  rules  of  that  Court,  that  the  vendees  of  Brunton, 
held  no  interest  in  the  partnership  assets  liable  in  equity  to  be 
sold  for  the  payment  of  his  individual  debts. 

It  will  be  observed  that  in  Co'wroy  v.  Woods,  the  partner- 
ship property  had  been  sold  to  pay  the  debts  of  the  partner* 
ship,  and  the  Court  held  that  in  equity  the  priority  of  the  lien 
of  the  partnership  debts,  still  continued  as  against  a  creditor 
of  an  individual  member  of  the  partnership.  That  rule  would 
not  prevent  the  creditor  of  an  individual  member  of  the  part- 
nership, any  more,  than  a  creditor  of  the  partnership,  from 
impeaching. the  bona, fides  of  the  sale. 

Our  view  of  the  rights  of  the  respective  parties,  may  be 
illustrated  by  supposing  that  the  plaintiff  had  proceeded  to 
foreclose  before  the  sale  of  Brunton.  In  such  case,  it  would 
clearly  be  competent  to  the  partners  and  their  creditors,  who 
might  intervene  to  secure  the  payment  of  the  partnership 
debts  due  them,  to  allege  and  prove  that  the  mortgaged  prop- 
erty was  partnership  property,  and  that  it  was  necessary  it 
should  be  employed  in  the  payment  of  partnership  debts,  ac- 
cruing previous  to  the  mortgage,  and  thereupon  to  have  the  same 
appropriated  to  that  object 

The  right  still  subsists  after  a  sale  of  the  property  is  made, 
as  in  this  case,  and  may  be  asserted  in  defense  of  a  suit  in 
equity,  brought  by  a  separate  creditor,  to  subject  the  property 
to  the  payment  of  his  debt,  the  purchaser,  for  that  purpose 
representing  both  the  partners  and  the  creditors,  whose  debts 
he  has  paid  or  become  responsible  for. 

The  sale  by  Brunton  and  Parsons  to  Gleason,  and  by  him 
to  Dorsey,  having  been  made  to  pay  the  partnership  debts, 
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whether  regarded  as  two  sales,  or  as  am6uiitiiig  to  only  one 
transaction,  will  be  upheld  in  eqmty;  and  it  will  cany  the 
same  confieqnences  as  would  a  sale  ordered  by  a  Oourt  of  eqmty, 
in  proceedings  instituted  for  the  purpose  of  administering  the 
partnership  assets,,  for  the  benefit  of  the  creditors.  That  Coort 
simply  orders  that  to  be  done  whidi  the  parties  themselves 
should  have  done.  If,  in  such  case,  a  separate  creditor  ehoaM 
intervene,  his  claims  will  be  deferred  to  the  prior  cUdms  of 
the  joint  creditors. 

The  Court  proceeded  properly  in  refusing  to  enter  a  deezee 
of  foreclosure. 

The  view  we  have  taken  of  the  principal  question  in  the  case, 
renders  it  unnecessary  to  consider  the  other  points  raised  bj 
the  appellant. 

Judgment  affirmed. 


JAMES  BRENNAN  akd  JOHN  McHTJGH  v.  JAS.  WAIr 
LACE,  MARY  WALLACE,  and  DANIEL  SHEEHAN. 

HOMasTiAD  —  Abakdokmbnt  or. — ^If  both-  hmfttand  and  wite  ronoTBd  fnoi  i 
homeBtfsad  acquired  and  held  under  the  law  m  it  existed  before  Che  anieed- 
ments  of  1S60,  whether  the  removal  was  only  temporary,  or  was  an  ibtii* 
donment  of  the  homestead  and  Intended  to  be  permanent,  are  qnestloas  sC 
fact  to  be  determine  by  the  Conrt  from  all  the  evfdeace. 

IDBH  —  BTIDS9CB  OF  ABANDONmHT. — Tlie  declarations  of  the  hnsbssd  li 
relation  to  an  abandonment  of  a  homestead,  acquired  before  the  amendmesti 
of  1860  to  the  homestead  law,  and  before  a  declaration  of  homestosd  bid 
been  filed  under  said  amendments,  are  admissible  In  eridenee  in  an  setlas 
against  both  husband  and  wife,  where  the  fact  of  abaAdooaDeat  Is  in  isme. 

ImDM. — A  declaration  of  abandonment  of  a  homestead,  acquired  by  setotl 
occupancy  previous  to  1860,  made  and  acknowledged  by  both  bosbssd  tad 
wife,  and  recorded  before  any  declaration  of  homestead  had  been  made.  If 
admissible  in  evidence,  as  a  tMt  tcadins  to  show  an  actual  abwidoaiBSBt 

Appbal  from  the  District  Conrt,  Twelfth  Judicial  Distriet, 
City  and  County  of  San  Francisoa 

The  faots  are  stated  in  the  opinion  of  the  Oowt 

John  F.  Swift  and  Selden  8.  Wright,  for  AppeUantB. 
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We  contend  that  the  declaration  of  abandonment  was  inad- 
missible for  any  purpose. 

That  it  could  not  show  or  Und  to  show  an  actual  abandon- 
ment, and  no  other  kind  of  an  abandonment  oould  help  the 
plaintiff's  ease. 

That  a  declaration  of  abandonment  could  be  applicable  alone 
after  the  filing  of  the  original  declarati<»L 

In  the  case  before  us,  the  declaration  was  filed  not  until 
April,  1862,  when  the  declaration  ol  abandoamient  was  made 
in  August,  I860. 

The  purpose  of  such  declaration  aa  provided  for  in  the  Act, 
vns  to  work  an  estoppel  against  the  husband  and  wife  after 
ihej  had  acquired  their  rights  under  the  amendments  of  1860. 

It  made  no  difference,  after  these  rights  were  so  held, 
whether  the  declaration  was  true  or  not  true;  it  made  no  differ 
enoe  whether  they  actually  abandoned  or  not;  they  might  con- 
tinue to  use  the  homestead  as  such  in  fact,  yet  they  would 
be  estopped  by  this  declaration  of  abandonment 

On  tiie  other  hand,  before  the  amendment  of  1860  took  effeot^ 
«  simple  declaration  of  abandonment^  without  an  actual  aban- 
donment, would  amount  to  nothing. 

More  particularly  is  it  inadmissible  against  Mrs.  Wallace^ 
who  is  a  married  woman,  and  oannot  be  eetopped  by  any  mere 
declarations,  however  made,  unless  in  requirement  of  law. 
The  same  would  exclude  the  declarations  of  Wallace^  as  tasti* 
fied  to  by  the  witness.  CKFarrelL 

These  dedarations  ought  to  ha^e  been  CKcluded  as  testimony 
in  this  cause.  Having  been  admitted,  this  Court  cannot  say 
how  much  weight  it  has  had  in  influencing  the  conclusion  of  the 
Court  below  in  its  findings  of  fact. 

Apart  from  this  dedaration,  tiie  testimony  establishes  the 
fact  that  Wallace  went  away  for  his  health  with  the  intention  of 
returning,  and  that  ha  carried  that  iuteiiti<m  into  effect 

JL  Tdbin,  f  (mt  Bespondents, 
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By  the  Court^  Ouebbt,  J. 

This  action  waa  brought  to  recorer  against  James  Wallace 
the  amount  due  on  a  promissory  note  by  him  made  and  de- 
livered to  the  plaintiffs  on  28th  of  December,  1860,  payable 
twelve  months  after  that  date^  and  to  foreclose  a  mortgage 
executed  by  him  on  the  same  day  <m  a  certain  piece  of  land  in 
San  Francisco,  to  secure  the  payment  of  the  note.  Mrs.  Wal- 
lace was  not  a  party  to  this  mortgage. 

The  defense  made  is  that  the  mortgaged  premises  were  the 
homestead  of  the  defendants  at  the  time  the  mortgage  was  eze 
euted  and  so  remained  at  the  commencement  of  this  action.  A 
great  amount  of  evidence  was  produced  at  the  trial,  upon  which 
the  Court  rendered  judgment  against  the  defendant  James 
Wallace,  and  a  decree  for  the  foreclosure  of  the  mortgage  and 
the  sale  of  the  mortgaged  premises.  Thereupon  the  defendants 
moved  for  a  new  trial  and  it  was  denied. 

The  defendants  have  assigned  several  causes  as  grounds  wfay^ 
as  they  daim,  the  judgment  should  be  reversed. 

First — Because  of  the  insufficiency  of  the  evidence  to  yatr 
tif  y  the  findings  of  the  Court  and  the  judgment  entered  in  the 
eause. 

The  specific  causes  assigned  under  the  general  ground  stated 
are  in  substance  as  follows:  First --^ That  the  evidence  failed 
to  show  that  the  defendants  removed  from  the  mortgaged 
premises  with  the  intention  to  abandon,  them  as  their  honie- 
stead,  or  that  they  intended  to  permanently  reside  elsewhere 
Second  —  That  the  evidence  did  not  establish  the  fact  that 
def aidants  did  not  reside  on  the  pr^nises  when  the  note  and 
mortgage  were  made^  nor  that  they  did  not  then  intend  to 
re-occupy  the  same  premises  as  their  homestead*  Third  —  That 
iSie  evidttice  showed  that  long  before  the  note  and  mortgage 
were  made,  and  from  thence  to  the  time  of  the  trial,  the  prem* 
ises  were  defendants'  homestead.  Fourth  —  That  the  evidence 
showed  that  the  absence  of  defendants  from  the  premises  was 
but  temporary,  and  was  occasioned  by  the  bad  health  of  the 
defendant  James  Wallace^  while  it  did  appear  from  the  evi' 
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desioe  that  defendants'  intention  always  was^  dnring  their 
absence,  to  return  to  the  premises. 

Testimony  was  given  by  several  witnesses  on  the  trial,  show- 
ily that  the  defendants  were  induced  to«  remove  to  Contra 
Costa  on  the  account  of  the  infirm  condition  of  the,  defendant 
James  Wallace,  and  it  clearly  appeared,  and  was  not  attempted 
to  be  controverted  as  a  fact,  that  from  the  month  of  February, 
1860,  to  November,  1862,  the  defendants  lived  upon  a  farm  in 
Contra  Costa  County,  where  they  were  engaged  in  the  busi- 
ness of  farming,  during  which  period  the  note  and  mortgage 
were  executed  and  ddivered.  It  was  proved  on  the  trial  that 
the  defendants  resided  on  the  mortgaged  premises  and  occu- 
pied the  same  as  their  homestead  from  some  time  in  1831  until 
they  removed  to  Contra  Costa,  early  in  1860.  Whether  they 
intended  to  reside  in  that  counQr  permanently  was  a  question 
to  be  determined,  if  it  was  of  any  particular  importance,  from 
the  evid^ace  befose  jbhe  Court;  and  so,  too,  ^whether  they 
intended  to  abandon  their  homestead — the  mortgaged  prem- 
ises—  was  a  fact  to  be  ascertained  from  the  evidence.  If  the 
Ooort  waa  authorized  in  finding  that  defendants  abandoned 
tbeir  homestead  before  the  mortgage  was  executed,  then  it  is 
a  matter  of  no  moment  wiiat  cause  induced  them  to  the  step, 
nor  whether  or  not  they  intended  to  reside  permanently  in 
Contra  Co8ta« 

In  Cook  V.  McOhriatian,  4  CaL  26,  the  Court  say  the  home- 
stead is  the  dwellitig  place  of  the  family,  and  that  by  the  com- 
mon law  such  residence  woxdd  raise  the  presumption  that  the 
premises  so  held  were  the  homestead ;  and  in  Harper  amd  Wif& 
V.  Forbesi  15  Cal.  208,  the  Court  held  that  occupancy  of  prem- 
isea  by  the  husband  with  his  family  is  presumptive  evidence 
of  their  aj^topriation  as  a  homestead,  and  that  the  removal  of 
the  husbazui  with  hia  family  from  the  premises  thus  appropri- 
ated is  in  like  manner  >  presumptive  evidence  of  their  abandon- 
ment aa  a  homestead.  When  a  fact  is  established  by  the 
proved  existence  of  facts  and  ciroamstanoss  from  which  it  is 
presmned,  it  becomes  conclusive  unless  rebutted  by  other  evi- 
dfiDM  in  tiie  caiuae.    In  the  case  laat  cited  the  Court,  in  under^ 
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taking  to  enumerate  circmnstanoes  fpcmi  whidb  the  preeumplaon 
of  abandonment^  when  onoe  established,  might  be  rebutted,  say 
^^  it  must  appear  that  the  removal  was  temporary  in  its  nature, 
made  for  a  specific,  purpose,  with  the  intention  of  renxxnipy- 
ing  the  premises.  The  necessities  of  the  family,  their  main- 
tenance, their  health,  or  the  educatioai  of  the  children,  may 
often  require  a  temporary  change  of  residence;  In  sudi  cases 
the  premises  will  still  retain  their  original  character  as  a  home- 
stead,'^ 

There  can  be  no  disputing  the  fact  that  the  premises  in 
controversy  became  the  homestead  of  the  defendants  many 
years  before  their  removal  to  Contra  Costa  County,  and  con- 
tinued their  homestead  until  their  removal;  and  it  may  be  it 
so  remained  some  time  thereafter,  becauae  their  change  of  resi- 
dence may  have  been  intended  to  be  but  temporary;  but 
whether  tiieir  intention  to  return  to  the  premises  as  their 
homestead  existed  at  the  date  of  the  note  and  mortgage,  was 
a  question  to  be  decided  by  the  Oonrt  that  tried  the  cause.  If 
the  decision  that  the  premises  were  at  that  time  abandoned  as  a 
homestead  was  warranted  upon  a  fair  consideration  of  the  evi- 
dence, notwithstanding  the  necessities  which  induced  ihs 
defendants'  r^noval,  and  notwithstanding  they  may  hare 
intended  at  that  time  that  their  absenoe  should  be  but  tem- 
porary, this  Court  would  not  be  authorized,  in  the  pioper 
exercise  of  its  revising  powers,  to  disturb  the  judgment 

The  evidence  shows  that  on  the  8th  of  Anguet,  1860,  the 
defendants  executed  and  acknowledged  before  a  Notary  Public 
an  instrument  in  writing  declaring  that  they  abandoned  all 
daim  to  the  premises  as  a  homestead.  The  note  and  mortr 
gage,  as  already  iqf^ears,  were  executed  and  ddivered  on  the 
28th  of  December  following;  and  it  oan  hardly  be  supposed 
that  this  written  instrument^  declaring  that  the  defendants 
abandoned  all  claim  to  the  premises  as  a  homestead  was  with- 
out its  eSeet  in  inducing  the  plaintiffs  to  aooept  the  nKxrtgsge 
as  seourity  for  the  amount  specified  in  the  note;  bat  wh^her 
this  waa  the  fact  or  otherwise,  the  solemn  dedaratiosa  of  the 
parties  that  they  abamdoned  all  claim  to  the  pr^nises  ss  a 
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homestead  fumiahed  the  Court  with  cogent  evidence  of  their 
intention,  and  we  Ihink  authorized  the  finding  of  the  issue  on 
that  point  a^^ainst  the  defendants. 

The  declaration  of  homestead  executed  and  acknowledged 
hy  James  Wallace  on  the  21st  of  March,  1862,  though  it  may 
have  heen  efiectual  as  a  claim  of  homestead  from  that  time, 
could  not  rescue  the  property  from  the  lien  of  the  mortgage 
created  thereon  more  than  a  year  before  then,  and  at  a  time 
when  the  premises  had  lost,  by  abandonment,  the  character  of 
the  homestead  of  the  defendants. 

Second  —  The  appellants  make  the  point  that  the  judgment 
is  against  law,  because  the  Court  found  as  a  conclusion  that 
the  mortgaged  premises  were  not  the  homestead  of  defendants 
when  the  mortgage  was  executed  and  delivered. 

This  point  is  essentially  involved  in  the  question  already 
eonsidered  and  is  disposed  of  l^  our  determinatiop  of  that 
{pOLestioTL 

Third — The  appellants'  third  ground  of  objection  to  the 
decision  and  judgment  is  that  the  OouH  erred:  IsL  In  per* 
mitting  the  declarations  of  the  defendant,  James  Wallace,  to 
be  given  in  evidence  against  both  defendants,  notwithstanding 
the  objection  thereto  made  on  behalf  of  Mrs.  Wallace;  and 
2d.  By  permitting  to  be  read  in  evidence  against  both  defend- 
ants the  declaration  of  abandonment  of  all  claim  of  homestead 
ri^t  of  the  defendants  in  the  mortgaged  premises,  notwith- 
standing the  defendants'  objection  thereto. 

The  question  by  which  the  evidence  was  elicited  as  to  Mr. 
Wallace's  declaration,  was  as  to  what  he  said  about  the  home- 
stead right  in  the  premises  at  the  time  the  mortgage  was 
executed.  This  question  was  objected  to  on  behalf  of  Mrs. 
Wallace,  on  the  ground  that  the  declaration  of  her  husband 
was  not  competent  to  bind  her.  The  Court  overruled  the  ob- 
jection and  she  excepted. 

The  answer  of  Ihe  witness  was,  that  there  was  something 
said  about  a  prior  mortgage,  and  that  as  he,  Wallace,  lived 
across  the  Bay,  he  had  no  claim  to  the  mortgaged  premises  as 
a  homestead.    The  witness  then  stated  in  substance  that  about 

Vou  XXTd— 8 
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the  month  of  September^  1861,  he  told  Wallace  that  his  wife 
spoke  of  setting  np  a  dsim  of  homestead  to  the  premises, 
when  Wallace  repudiated  the  idea. 

The  question  involved  in  this  point  is  one  of  importance,  and 
not  entirely  free  of  embarrassment.  In  a  number  of  cases, 
heretofore  decided,  the  homestead  has  been  regarded  as  of  the 
nature  of  an  estate  held  in  joint  tenancy  by  the  husband  and 
wile,  (Taylor  v.  Hargovs,  4  CaL  268 ;  Holden  v.  Pinney,  6  CaL 
235;  Revalk  v.  Kraemer,  8  Cal.  73;  Estate  of  Buchcman,  8 
Cal.  509 ;  Estate  of  Tompkins,  12  Cal.  126,)  and  that  there 
could  be  no  abandonment  of  the  homestead  except  by  their 
joint  action;  and  hence  it  is  sometimes  argued,  that  as  the 
homestead  could  not  be  aliened  or  abandoned  except  by  the  con- 
current action  or  conduct  of  the  husband  and  wife,  it  follows  as 
a  logical  sequence  from  the  premises  that  the  act  or  declara- 
tion of  one  of  the  spouses  to  show  an  alienation  or  abandon- 
ment could  not  affect  the  other,  or  have  the  effect  to  extin- 
guish the  homestead  quality  that  had  become  incorporated 
into  the  property  once  dedicated  as  a  homestead  by  actual 
occupancy.  There  is  mudi  force  in  this  reasoning,  if  die 
premises  assumed  be  true* 

In  Oee  v.  Moore,  14  CaL  474,  Mr.  Chief  Justice  Field  said 
there  was  nothing  in  ^e  nature  of  the  homestead  ri^t  which 
justified  its  designation  as  the  joint  estate  of  the  husband  and 
wife,  with  the  right  of  survivorship,  as  had  been  held  in  f corner 
cases;  and  he  declared  that  such  a  doctrine  never  met  the 
approbation  of  the  profession  and  was  not  warranted  by  any 
language  of  the  Constitution  or  the  statute;  and  he  then  says: 
^'Tho  estate  rests  where  it  existed  before  the  premises  were 
appropriated  as  a  homestead.  The  appropriation  of  them  o<mi- 
fers  a  right  upon  the  wife  to  insist  that  their  character  as  a 
homestead  shall  continue  until  she  consents  to  their  alienation^ 
or  another  homestead  is  provided,  or  they  are  otherwise  aban- 
doned.'' And  in  Ouiod  v.  Ouiod,  14  CaL  607,  the  same  leaned 
Judge  said :  ^'  The  statute  confers  upon  the  wife  no  ri^t  to 
the  homestead,  independent  of  the  husband,  which  she  can 
enforce  against  his  consent.    It  affords  protection  to  him,  and 
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only  throng  him  to  the  wife  and  children.  It  does  not  pur- 
port to  interfere  with  the  natural  dependence  of  the  latter 
upon  the  former.  She  is  honnd  by  her  marital  obligations  to 
live  with  him^  and  when  he  changes  his  place  of  residence 
she  must  accompany  hinL  *  ^  *  As  by  his  act  the  prem- 
ises were  originally  impressed  with  the  character  of  home 
stead,  so  by  his  act  they  may  be  abandoned  as  such." 

The  question  of  the  abandonment  of  the  homestead  in  this 
case  was  a  matter  in  issue  and  to  be  passed  upon  by  the  Court 
from  all  the  evidence — consisting  of  acts  and  declarations  of 
the  defendants,  and  mostly  those  of  the  husband.  His  declara- 
tions made  during  his  residence  in  Contra  Costa,  and  especially 
at  the  time  the  note  and  mortgage  were  executed,  might 
properly  be  regarded  as  of  the  re^  gestcB,  and  considered  as  a 
part  of  the  series  of  acts  and  circmnstances,  which,  it  was 
claimed  on  the  part  of  the  plaintiffs,  went  to  establish  the  fact 
of  abandonment  of  the  mortgaged  premises  as  the  homestead 
of  the  defendants. 

If  the  wife  was  bound  by  the  acts  of  her  husband  (whbm 
she  accompanied  in  his  removal  to  Contra  Costa  County) 
showing  or  tending  to  establish  an  abandonment  of  the  home- 
stead—  a  fact  whidi  seenos  to  result  from  the  doctrines  laid 
down  in  Oee  v.  Moore  and  Ouiod  v.  Ouiod — then  there  seems 
to  be  no  valid  objection  to  proving  his  declarations  for  the 
purpose  of  showing  his  intention  by  his  renooval  to  abandon 
his  homestead  which  he  was  about  to  mortgage  to  secure  the 
note  then  made  and  delivered.  This  disposes  of  the  first 
alleged  error  specified  in  the  third  point  made  by  the  appel- 
lants in  their  assignment  of  errors,  and  we  next  proceed  to 
consider  the  second  objection  therein  specified. 

The  respondents  produced  in  evidence  the  instrument  in 
writing  bearing  date  the  8th  day  of  August,  1860,  and  to 
which  we  have  already  referred,  executed  and  acknowledged 
by  the  defendants  before  a  Notary  Public,  and  which  was 
recorded,  by  which  they  declared  they  abandoned  all  claim  to 
the  premises  as  a  homestead.  The  appellants  objected  to  this 
evidence  when  it  was  offered,  on  the  ground  that  so  far  as 


106     SUPREME  COURT —  APRIL  TEEM,  1864 

JoBW  •.  Fnaoat  et  flit. 

ship  property ;  th^  partnership  is  indebted  in  an  anumnt  eqna} 
tx),  if  not  exceeding,  the  valne  of  the  assets;  one  of  the  part- 
ners, for  the  purpose  of  secnring  his  individual  debt,  mort- 
gages to  his  creditors  the  undivided  third  of  the  partnership 
property;  the  whole  partnership  property  is  afterwards  sold 
by  the  three  partners,  to  pay  the  partnership  debts ;  and  now 
the  individual  creditor  seeks  to  foreetofie^  in  equity,  his  mort- 
gage in  satisfaction  of  his  debt  The  questions  arising  upon 
this  state  of  facts  are  not  now  for  the  first  time  presented  in 
the  Courts  of  this  State.  In  Canroy  v.  Woods,  13  CaL  626, 
which  was  a  suit  in  equity,  the  Oourt  held  that  the  rights  of 
the  partnership  creditors,  in  respect  to  partnership  property, 
were  prior  to  those  of  individual  creditors;  and  Mr.  Justice 
Baldwin,  in  delivering  the  very  able  opinion  of  the  Court, 
quotes  with  approbation  Story  on  Part  sec  97,  which  expresslj 
affirms  that  doctnna 

In  that  case  defendant  Woods  was  proceeding  under  his  exe- 
cution, for  an  individual  debt,  to  sell  the  property  wfaidii  had 
belonged  to  the  partnership,  but  whidi  had  been  sold  to  one 
of  the  partners^  on  disscdution,  on  his  agreeing  to  pay  the 
partnership  debts,  and  the  Court  ordered  the  funds  to  be  first 
applied  to  the  payment  of  the  partnership  debts.  The  lien  in 
that  case  was  acquired  by  operation  of  fatw;  in  this  case  it 
was  voluntarily  given  by  the  debtor  partner.  Has  a  lien 
voluntarily  given  any  superiority  over  one  acquired  by  law! 
We  think  it  clearly  has  not  llie  lien  by  mortgage  is  in  no 
respect  better  than  would  have  beoi  the  lien  of  a  judgment 
rendered  at  the  time  of  the  execution  of  the  mortgage,  or  the 
lien  of  an  attachment  levied  at  that  time  on  the  assets  of  the 
partnership. 

Whatever  the  rights  of  the  parties  may  be  at  law,  and 
admitting  in  its  full  foree  the  doctrine  of  PhiBip&  v.  Oooi,  Mr 
Wend.  389,  there  never  was  any  doubt  that  a  Court  of  equity 
can  restrict  a  party  to  such  rights  and  remedies  as  he  ought  to 
possess,  in  view  of  the  relation  which  he  occupies  in  repai  to 
the  partnership  assets,  or  that  the  Ooisrt  wiH  ae  administar  the 
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partnership  aisets,  that  the  partnership  creditors  shall  he  first 
paid.     (Conray  ▼.  Woods,  18  Oal.  636.) 

The  plaintiff  has  sued  in  equity,  and  the  defendant")  are 
entitled  to  invoke  for  their  protection,  the  rules  and  remedies 
peculiar  to  that  Court,  and  they  having  made  it  appear  that 
the  partnership  debts  equalled  the  partnership  assets  at  the 
date  of  the  mortgage,  and  of  the  sale  of  the  partnership  prop- 
erty, and  that  the  sale  was  made  to  pay  the  debts,  it  results, 
according  to  the  rules  of  that  Court,  that  the  vendees  of  Brunton, 
held  no  interest  in  the  partnership  assets  liable  in  equity  to  be 
sold  for  the  payment  of  his  individual  debts. 

It  will  be  observed  that  in  Conroy  v.  Woods,  the  partner- 
ship property  had  loeen  sold  to  pay  the  debts  of  the  partner* 
ship,  and  the  Court  held  that  in  equity  the  priority  of  the  lien 
of  the  partnership  debts,  still  continued  as  against  a  creditor 
of  an  individual  member  of  the  partnership.  That  rule  would 
not  prevent  the  creditor  of  an  individual  member  of  the  part- 
nership, any  more,  than  a  creditor  of  the  partnership,  from 
impeaching  the  hona  .fides  of  the  sale. 

Our  view  of  the  rights  of  the  respective  parties,  may  be 
illustrated  by  supposing  that  the  plaintiff  had  proceeded  to 
foreclose  before  the  sale  of  Brunton.  In  such  case,  it  would 
clearly  be  oompetent  to  the  partners  and  their  creditors,  who 
might  intervene  to  secure  the  payment  of  the  partnership 
debts  due  them,  to  allege  and  prove  that  the  mortgaged  prop- 
erty was  partnership  property,  and  that  it  was  necessary  it 
should  be  employed  in  the  payment  of  partnership  debts,  ac- 
cruing previous  to  the  mortgage,  and  thereupon  to  have  the  same 
appropriated  to  that  object. 

The  right  still  subsists  after  a  sale  of  the  property  is  made, 
4IS  in  this  case,  and  may  be  asserted  in  defense  of  a  suit  in 
equity,  brought  by  a  separate  creditor,  to  subject  the  property 
to  the  payment  of  his  debt,  the  purchaser,  for  that  purpose 
representing  both  the  partneiB  and  the  creditors,  whose  debts 
he  has  paid  or  become  responsible  for. 

The  sale  by  Brunton  and  Parsona  to  Gleason,  and  by  him 
to  Dorsey,  haring  been  made  to  pay  the  partnership  debts, 
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a  Board  of  Supervisors,  and  by  the  votes  of  MeCammon  and 
Quine,  (Price  voting  against  it,)  made  an  order  for  the  pu^ 
chase  of  a  building  from  defendant  Edgcomb  for  a  Court-house, 
and  also  directed  the  Auditor  to  draw  his  warrant  on  the  Treas- 
urer for  the  sum  of  about  three  thousand  eight  hundred  dollars 
in  favor  of  Edgcomb,  payable  out  of  the  building  fund,  for  the 
same;  that  three  appraisers  had  been  appointed  to  view  and 
appraise  the  building,  and  had  reported  that  it  was  unsuitable 
for  the  purpose  of  a  Court-house;  that  the  purchase  was  about 
to  be  made,  anJ  the  warrant  about  to  be  issued  by  the  Auditor 
and  paid  by  the  Treasurer.       The  usual  prayer  for  an  ordef 
enjoining  die  purchase,  and  the  issuing  and  payment  of  the 
warrant,  was  inserted. 

The  complaint  was  filed  on  the  21st  day  of  December,  1863^ 
and  on  the  same  day  an  injunction  was  granted  by  the  County 
Judge.  The  defendants  Edgcomb,  MeCammon,  and  Quine^ 
answered,  aud  on  the  23d  day  of  January,  1864,  moved  to  die* 
solve  the  injunction  before  the  Diatriet  Judge  at  ohambers. 
The  motion  was  denied. 

Charge  Cadwalader,  for  Appellant 

The  bill  is  radically  defective  in  joining  a  chaigis  against 
one  of  the  Supervisors  for  usurpation  of  office,  and  a  oharge 
against  the  Board  that  they  had  agreed  to  purchase  unsuitable 
county  buildings. 

E,  F.  Alien,  District  Attorney,  iot  Respondent 

The  two  chief  points  in  this  case  are:  First  —  John  MeCam- 
mon is  not  a  Supervisor  of  this  county,  and  by  falsely  pretend- 
ing to  be,  he  is  trying  to  get  the  Building  Fund  paid  over  to 
James  Edgcomb  for  a  building  that  would  be  utterly  worth- 
less to  the  county  for  a  Court-house,  and  if  the  money  once 
passes  out  of  the  county's  possession,  no  matter  what  the  &^ 
decision  may  be  on  the  hearing  of  the  case,  the  cash  would  be 
out  of  reach  or  hope  of  recovery. 


SUPEEME  COUET  — APRIL  TERM,  1864.      119 

maltT  Ommtf  «»  MeOuuttOD  «l  «to. 


By  the  Court,  Shattxb,  J. 

This  is  an  appeal  fTom  an  order  refusing  to  dissolve  an 
injunction. 

The  injunction  was  improperly  granted,  and  therefore  the 
Court  erred  in  overruling  the  motion  to  dissolve.  The  diffi- 
culty with  the  case  made  in  the  complaint  is,  that  it  has  not 
too  little,  bat  too  much  strength. 

Assuming  the  allegations  oi  the  complaint  to  be  true, 
McCammon  is  Supervisor,  neither  de  jure  nor  de  facto;  on 
the  contraiy,  he  bears  no  other  character  than  that  of  a  naked 
usurper.  As  to  Quine,  the  complaint  charges  that  he  is'  a 
member  of  the  Board,  and  tiie  affidavits  used  in  support  of 
the  motion  to  dissolve  do  not  deny  the  averment.  As  to 
Edgcomb,  he  is  not  represented  in  the  complaint  as  having, 
or  as  pretending  to  have,  any  official  character  whatever,  but 
he  is  brought  in  simply  as  the  owner  of  a  building  which  he 
is  seeking  to  sell  to  the  county  for  a  Court-house. 

As  to  defendant  Musser,  the  complaint  charges  that  he  is 
County  Treasurer  of  Trinity  County,  and  as  such  has  in  his 
possession  the  money  belonging  to  the  ^*  Court-house  Fund." 

It  is  further  stated  that,  at  the  filing  of  the  complaint,  the 
Board  of  Supervisors  of  the  County  of  Trinity  was  in  fact 
composed  of  ihe  defendant  Quine,  and  A.  O.  Price  and  Henry 
Martin,  neither  of  whom  is  made  a  party. 

The  bill,  then,  was  filed  for  the  purpose  of  restraining 
Edgcomb  from  selling  his  building  to  the  County  of  Trinity^ 
and  to  restrain  one  Supervisor  only,  out  of  three,  from  making 
the  purchase. 

To  guard  against  the  purchase  effectually,  the  action  should 
have  been  brought  against  two  members  of  the  Board  at  the 
least.  The  co-operation  of  McCammon  with  Quine  in  the 
matter  of  the  threatened  purchase,  does  not  vary  the  matter, 
for  McCammon  was  a  mere  pretender  by  averment,  and  in 
view  of  the  Act  of  March  31,  1857,  (Wood's  Dig.  697,)  we 
consider  that  he  was  a  pretender  in  fact. 

At  the  expiration  of  the  time  foir  which  McCammon  was 


120      SUPREME  COUKT— APRIL  TEEM,  1864. 

Tdnltar  CMBty  «.  UcGaoudmh  «t  olc 

elected  to  the  office  of  Supervisor,  hifl  right  ended;  and  fxa- 
ther,  he  was  stripped  of  all  color  of  right  thereafter  by  the 
act  and  operation  of  a  public  law.  The  impotency  of  Quine 
to  buy  could  not  be  aided  by  the  alleged  alliance  between  him 
and  McCammon. 

But  if  the  charges  were  made  against  those  who  constitute 
the  Board  of  Supervisors^  ia  an  action  brought  for  the  purpose 
of  restraining  them  from  making  the  purchase  in  question, 
there  is  great  doubt  whether  the  action  could  be  maintained. 
Boards  of  Supervisors  under  the  general  law  (Wood's  Dig. 
694,  sec.  9)  have  no  power  to  purchase  real  property  on  behalf 
of  the  counties  they  represent,  except  where  the  value  of  the 
property  has  been  previously  estimated  by  three  disinterested 
persons  appointed  for  that  purpose  by  the  County  Judge. 
This  important  check  has  not  been  removed  by  the  Act  of 
186'Sy  (Stats,  p.  65,)  authorizing  the  Board  of  Supervisors  of 
Trinity  County  to  levy  a  tax  for  a  county  "  Building  Fund.'' 
It  is  true  that  in  that  case  three  persons  were  appointed  by  the 
Coimty  Judge  to  estimate  the  value  of  the  building  in  ques- 
tion; but  instead  of  reporting  an  estimate  of  value  thqr  re- 
ported that  the  building  was  in  their  judgment  wholly 
'^unsuitable  for  a  Court-house."  Und^  such  circumstances 
the  members  of  the  Board  of  Supervisors  would  themselves 
be  as  powerless  to  make  the  purchase  as  any  or  all  of  the  present 
defendants. 

The  bill^  then,  cannot  be  maintained,  for  the  reason  that  the 
purpose  of  Quine  and  McCammon  to  purchase  in  the  name  of 
Trinity  County  the  building  named,  for  a  Court-house,  is  one 
that  is  impossible  of  accomplishment  Ko  irreparable  damage, 
and  no  damage  at  all,  can  result  to  the  county  if  Quine  and 
McCammon  are  left  to  follow  their  own  devices.  (De  WUt  el 
ala.  V.  Hays,  2  Cal.  468 ;  Robinson  v.  Oaar,  6  CaL  276.)  There 
is  no  defect  so  fatal  as  a  want  of  power. 

From  what  has  been  said,  it  follows  that,  if  Quine  and 
McCanmion  should  make  the  purchase  of  Edgoomb,  and  draw 
on  the  Treasurer  in  his  favor  for  the  purchase  money,  the  order 
would  be  void  <m  its  face,  aa  having  been  drawn  by  parties 
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who  have  no  control  over  the  public  money.  And  should  the 
Treasurer  ptj  the  inonej  on  fiueh  order^  the  county  would 
have  a  perfect  remedy  at  law  by  action  on  his  official  bond. 

The  order  appealed  from  is  reversed,  and  the  Court  below  is 
directed  to  dissolve  the  injunction. 


By  the  Court,  SnAnvB,  J.,  on  petition  for  modification  of 
opinion. 

Since  the  decision  of  the  appeal  taken  in  this  action  a  peti- 
tion has  been  presented  on  the  part  of  the  appellant,  asking 
not  for  a  rehearing,  nor  for  any  modification  of  the  judgment, 
but  for  a  modification  of  the  opinion,  on  the  ground  that  the 
opinion  is  to  some  extent  obiter;  and  on  the  further  gromid 
that  the  Court  has  misapprehended  the  contents  of  the  report 
made  by  the  committee  appointed  by  the  County  Judge  to 
pass  on  the  value  of  the  building  owned  by  Edgcomb,  and 
which  he  proposed  to  sell  to  the  county. 

In  so  far  as  the  opinion  passes  upon  any  question  not  neces- 
sary to  the  decision  of  the  appeal,  it  will  interpose  no  obstacle 
to  a  re-investigation  of  such  question  upon  its  merits  in  any 
case  that  may  hereafter  come  to  this  Court  in  which  the  point 
shall  be  directly  presented.  In  so  far  as  the  misapprehension 
of  the  contents  of  the  committee's  report  is  concerned,  the 
document,  as  such,  was  not  in  the  transcript,  and  we  were 
therefore  justified  in  assuming  that  it  had  no  contents^  aliunde 
the  contents  set  out  in  the  proceedings.  Any  case  coming 
here  hereafter  showing  that  ^e  report  comprehended  topics 
other  than  those  to  which  the  present  record  confines  it,  will 
be  a  case,  to  that  extant,  different  from  the  present,  and  of 
eonrse  one  to  which  the  opinion  in  this  case  cannot  be  consid- 
ered as  having  any  juat  application* 

P6titi0a  denied. 
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WILLIAM  HICKS  v.  PERCY  COLEMAN,  0.  R  CASTLE, 
AJfD  WILLIAM  RANDOLPH. 

Admissibility  of  a  Dbed  bbfbbbed  to  in  anotheb  Debd  in  Evidince.— li 
a  deed  of  land  which  does  not  contain  a  description  of  the  land  connrcd, 
Imt  In  the  body  of  It  refers  to  another  deed  for  such  description,  li  properly 
admitted  In  evidence,  then  the  deed  to  which  It  refers  Is  entitled  to  be 
received  In  evidence,  for  the  purpose  of  showing  a  description  of  the  tend 
conveyed,  without  any  proof  of  Its  genuineness,  or  that  there  was  any  sncb 
person  as  the  one  purporting  to  execute  lt»  or  that  he  had  any  title  to  tbe 
land  described  therein. 

OopT  or  Dbbd  in  Bvidbncb. — ^A  duly  certified  copy  of  a  deed  regularly  recorded 
is  admissible  In  evidence,  under  the  Act  of  April  29,  1857,  if  it  be  shown 
to  the  satisfaction  of  the  Court  by  the  party  offering  it  that  tlie  origloil 
is  not  under  his  control. 

BiRBY  ON  A  FOBTION  OV  A  TBACT  OV  LAND  UNDBB  A  DBBD  0B8GBIBI!f«  ALL— 

One  who  enters  Into  actual  possession  of  a  portion  of  a  tract  of  1ib4, 
claiming  the  whole,  nnder  a  deed  In  which  the  entire  tract  Is  deierfbed  If 
metes  and  bounds,  is  not  limited  in  Ids  possession  to  his  aetual  Inclonre,  boc 
acquires  possession  to  the  entire  tract,  if  It  was  not  in  the  adverse  pouenkMi 
of  any  other  person  at  the  time  of  the  entry. 

tain.— The  rale  In  snch  cases  is  not  limited  to  small  tracts  of  land,  neb  ti 
are  usually  occupied  and  cnlttvated  for  farms. 

OORmxANca  ov  Land  by  Indians. — ^A  grant  of  land  by  tlie  Mexican  Gev- 
ernment  to  a  tribe  of  Indians,  If  of  any  validity,  is  for  the  benefit  of  tiie 
Indian  community  at  large,  and  the  individual  members  composing  the  tribe 
cannot  make  any  valid  coavayanee  of  all  or  any  portion  of  tlie  mat. 

noon  AND  SoBSBQUBNT  PosBBSsoBB  UNDBB  Goutt  OT  TxTUk —  One  who  eaten 
upon  a  tract  of  land  where  there  is  no  adverse  possession,  a  portion  of  which 
is  nnindosed,  claiming  the  whole  under  a  deed  describing  the  entire  tract, 
will  prevail  In  an  action  to  recover  the  land  as  against  one  who  enten 
subsequently  upon  tlie  unlnclosed  part  showing  color  of  title  merely. 

▲  RiVBB  AS  A  BouNDABY  LiNB. — Where  a  river  Is  named  as  a  bonndary  Um 
of  a  tract  of  land,  the  boundary  line  follows  the  meanderings  of  the  stream; 
and  where  this  boundary  line  Is  to  run  along  a  stream  not  navigable  t  gfvoi 
distance,  the  meanderings  of  the  stream  are  to  be  followed  until  the  tcqoiied 
distance,  when  reduced  to  a  straight  line,  Is  attained. 

•UBVBY  OF  Land  boundbd  on  a  Stbbam. —  If  a  deed  conveys  a  given  qniBtttr 
of  land,  and  describes  it  as  boimded  on  a  stream  on  one  side,  starting  at  a 
given  point  and  running  along  the  stream,  without  q;»ecifylBg  the  length  ot 
the  lines,  the  required  quantity  of  land  Is  to  be  located  by  following  the 
meanderings  of  the  stream  from  the  point  named  until,  reduced  to  a  straight 
line,  the  straight  line  will  be  of  sufllcient  length  to  foiai  one  side  of  a  sgeen 
which  would  contain  the  required  quantity,  and  then  from  the  ends  of  this 
straight  line  projecting  lines  at  right  angles  with  the  same  to  such  dlsUB^ 
as  a  line  drawn  from  one  to  the  other,  parallel  with  the  straight  lisi^  vlU 
Include  the  required  quantity  between  it  and  the  stream. 

flui& — ^If  the  quantity  of  land  and  the  length  sf  the  boondary  lint  oa  iid 
aBBavlgable  stream  is  given,  the  msanderlngB  o(  the  stream  ait  Is  N  ii>' 


SUPBEME  COURT  — APEIL  TEEM,  1864,      123 

Hickf  9.  Coleman  et  ote. 

lowed  until,  reduced  to  a  straight  line,  the  earne  will  be  of  the  required 
length,  and  then  lines  are  to  he  projected  at  Its  ends,  at  right  angles  with  It, 
tar  enough  so  that  a  line  drawn  between  the  two,  parallel  with  the  stral^t 
line,  will  leave  the  required  quantity  between  it  and  the  stream. 

Modification  of  a  Jddgmsnt. —  When  the  complaint,  evidence  as  admitted,  the 
verdict,  and  judgment  are  in  harmony,  but  the  Judgment  is  erroneous  by 
reason  of  a  wrong  construction  given  to  the  description  of  land  In  a  deed  in 
evidence,  the  Supreme  Court  cannot  modity  the  Judgment,  but  will  refuse  tt 
and  grant  a  new  trial. 

Jmnr  amd  Sepaxats  YaBDicra. — When  several  persons  whose  possessions  are 
not  Joint,  but  separate,  are  Joined  as  defendants  In  an  aetion  to  recover 
land,  and  no  demand  Is  made  at  the  close  of  the  trial  for  separate  verdicts, 
and  no  objection  or  exception  Is  taken  to  the  verdict  on  that  ground  in 
time  to  afford  an  opportunity  to  correct  it,  the  defendants  cannot  afterwards 
object  to  a  Joint  verdict  and  Judgment. 

In^uBZ  BY  Joi2fT  YBBDiCT^-A^heu  uo  damages  afe  claimed  In  an  aetlon  to 
recover  real  estate,  no  injury  can  result  from  a  joint  verdict 

■XCCFTIONS  7K>  Cbabov  OF  CouBT. — ^Exceptions  to  the  charge  of  a  Court 
ahould  point  out  the  specific  portions  of  the  charge  excepted  to»  and  should 
bo  made  at  the  tlmo  of  the  trial,  before  the  jnry  rotlrea. 

Appeal  from  the  District  Court,  Seventli  Judicial  District^ 
Solano  County. 

The  following  is  a  copy  of  the  instrument  to  which  referenoe 
18  made  in  the  deed  from  Shaddon  to  Hicks: 

^Heleno,  Chief  of  Indiums,  to  Thomas  Shaddon: 

"  New  Helvetia,  18th  May,  1848, 
**  Before  me,  John  Sinclair,  Justice  of  the  Peace  of  tliia  Dis- 
trict, and  also  before  the  witneasea  whose  signatures  appear  at 
the  foot  of  this  instrument,  personally  appeared  Heleno,  Chief 
of  the  Christian  Indians  called  Moquelumnes,  and  declared  that 
foGT  himself,  his  heirs,  and  executors,  and  in  the  name  of  his 
tribe,  ihdr  heirs,  and  executors,  and  all  others  who  may  claim 
through  him  or  them,  grants,  bargains,  and  sells  unto  Thomas 
Shaddon,  his  heirs  and  assigns  forever,  a  piece  of  land  granted 
to  them  by  his  flxcellency  the  Governor  of  the  Department, 
Manuel  Micheltorrena,  as  per  title  issued  to  them  the  22d  day 
of  December,  1844,  and  delivered  to  Augustus  Sutter,  he 
being  Justice  of  the  Peace  and  Military  Commandant  of  these 
frontiers  at  that  data  Said  land  is  part  of  the  rancho  called 
Kancho  de  los  Cosumnes,  and  conceded  as  above  declared. 
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consisting  of  one  leagae  (three  miles)  or  five  thoxisand  square 
TBras,  (yardsy)  the  boundaries  of  whieh  are  as  follows:  On  the 
north  or  northwest  the  OoBunmes  River;  on  the  east  or  north- 
east by  a  line  that  starts  from  a  point  on  the  Coannmes  Birer 
called  Paso  Yiejoy  (Old  Pass,)  and  nms  in  a  line  directlj  cross- 
ing the  Hne  of  the  river  above  referred  to;  on  the  south  or  south- 
east by  a  line  that  runs  one  league  or  five  thousand  varaa  parallel 
with  the  Coeumnes  Slver;  on  the  east  or  southeast  by  a  line 
that  runs  one  league  or  five  thousand  varas  parallel  with  the 
line  on  the  east  or  northeast 

'^  The  said  Heleno  further  declares  that  said  piopeittj  is  en- 
tirely unincumbered  by  private  or  public  claims  of  any  nature, 
and  in  such  conception  now  sells  it  to  the  said  Thomas  Shaddos 
at  and  for  the  sum  of  two  hundred  dollars,  the  receipt  \7here0f 
he  hereby  acknowledges  for  himself  and  in  the  name  of  his 
tribe,  freely  giving  up  all  his  claim  for  himself  and  tribe,  and 
guaranteeing  to  t^be  said  Shaddon  that  this  sale  shall  prove 
certain,  sure,  and  effectuaL 

'^  Witness  whereof  he  hereunto  sets  his  hand^  date  as  before 
written* 


*' Witness: 


''J.  A.  SumzBy 
Lsvi  MoKnrsTBT, 


Appellants  during  die  trial  offered  in  endenee  certified 
copies  from  the  office  of  the  Surveyoi>Geii«ral  of  the  United 
States  for  Oalifomia  of  the  petition  of  J.  A.  Sutter  to  Ifanoel 
Micheltonrena^  Governor  of  Oalifomia,  for  a  grant  to  the 
Moquelumne  Indians,  with  the  map  accompanying  the  aaoie, 
and  the  grant  of  KicheltQrrena  to  the  Indiana,  dated  Deoember 
82d,  1844. 

The  testimony  was  rejected  on  the  ol^eotian  of  respondeDts. 

Winana,  HeffdenfOdt,  and  HarOey,  i<xe  Appellants. 
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Tke  d^  of  Heleno  to  Shaddon  10  no  evidence  of  title, 
because: 

1.  Its  ezeeation  is  not  proved.  (Jackson  v.  Vaii,  7  Wend. 
129.) 

2.  It  is  not  shown  that  theie  was  sueh  a  person  as  Heleno. 
8.  It  is,  not  shown  that  Heleno  was  Chief  or  member  of  the 

tribe  of  Mokelnmne  Indians. 

4.  It  is  not  shown  that  Heleno  or  the  Mokelnmne  Indians 
had  an  J  title. 

The  recitals  in  a  deed  are  no  evidence  against  those  who  are 
not  parties  to  it  {Carver  v.  Jackson,  4  Peters,  88;  1  Qreen- 
leafs  £v.  sec  28^  et  &eq.  and  note^) 

The  Oonrt  erred  in  rejecting  ^e  evidence  offered  by  the 
defence  being  copies  and  translations  of  original  papers  show- 
ing the  plaintiff's  source  of  title. 

If  on  account  of  the  erroneous  lejeetioii  of  this  testimony, 
it  is  to  be  considered  on  appeal,  then  it  proves  dearly  that 
Micheltorrena  did  not  grant  the  land  to  the  Mokelumne  Indians ; 
that  Micheltorrena  did  not  intend  to  grant  them  the  land;  that 
the  said  tribe  do  not  come  within  the  terms  of  what  is  called 
the  Micheltorrena  general  title. 

If  they  are  held  to  be  within  the  general  title,  that  has  been 
decided  to  be,  void.     (United  States  v.  Nye.) 

There  was  no  authority  on  the  part  of  Heleno  to  convey  fcv 
hl8  tribe  or  for  himself. 

Under  the  Mexican  dominion,  Indians  were  regarded  as  sul> 
jects,  and  no  governmental  organization  among  themselves  was 
recognized.  Tribes  were  held  to  occupy  the  status  of  families, 
but  there  was  no  admission  of  the  ^'imperium  in  imperio/* 
Thia  ia  dearly  evinced  by  the  policy  of  granting  them  tracts 
of  land  for  cultivation  in  the  same  manner  and  upoit  the  same 
mode  of  application  as  i^ere  required  from  other  inhabitants. 
It  was  not  by  treaty,  but  by  simpte  gyant  te  the  family. 

Under  the  system  prevailing  ia  the  United  States,  an  Indian 
ean  convey  no  title. 

The  Constitution  and  laws  establishing  the  rdatlons  i3etween 
the  United  States  and  Indian  tribaa  are  political  laws,  and 
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went  into  effect  here  upon  the  cession  of  this  territory  Ij 
Mexico.     {Jackson  v.  Porter,  1  Paine,  472.) 

Heleno's  deed  to  Shtddon  was  therefore  no  color  of  title, 
and  the  plaintiff  has  no  color  of  title.  {Livingston  v.  Peru 
Iron  Co.,  9  Wend.  520;  Jackson  v.  Porter,  1  Paine,  467;  Smol 
\^  Hepburn ,  1  Cal.) 

And  the  plaintiff  must  be  confined  to  his  actual  pedis  fot- 
sessio.     {Ricard  ▼•  WiUiams,  7  Wheat  106.) 

If  the  title  be  an  absolute  nullity,  it  will  not  serve  as  the 
foundation  of  an  adverse  possession.  {Livingston  y.  Peru  Iron 
Co.,  9  Wend.  511.) 

Heleno's  deed  being  absolutely  void,  and  not  merely  voida- 
ble, it  cannot  afford  color  of  title.  {8unol  v.  Hepbwm,  1  Cal. 
225 ;  Doe  v.  Turner,  9  Wheaton,  641 ;  Prwy  ▼.  Price,  7  Mass. 
838 ;  Frique  v.  Hopkins,  4  Martin  N".  S.  224.) 

Where  a  contract  has  reference  to  another  paper  for  its 
terms,  the  effect  is  the  same  as  if  the  words  of  the  paper  ref ened 
to  were  inserted  in  the  contract.  {Adams  t.  Hill,  4  Shipley, 
215;  Buckley  y.  Bhekwell,  10  Ohio,  610.) 

Upon  the  question  of  the  survey  of  the  land  described  in 
the  instrument  called  the  Heleno  deed,  appellant'^,  eonneel 
cited  Sheltoii  v.  Mcmpin,  16  Miss.  124;  Budd  v.  Brooke,  3 
Gill.  198;  Hartsfield  v.  Westhrooh,  1  Hayw.  N.  O.  268;  Mii- 
dleton  V.  Pritchard,  S  Seammon,  510 ;  State  t.  CKImanioi>>  B 
K  H.  461 ;  Lynch  v.  Allen,  4  Dev.  and  Bat  62;  Jackson  r. 
Low,  12  Johns.  264. 

Robinson  and  Beatty,  for  Bespondenta. 

It  is  well  settled  that  when  an  entry  is  made  by  one  tmder 
color  of  title  by  deed,  his  possession  is  deemed  to  extend  to 
the  bounds  of  Ijiat  deed,  though  his  actaal  setflement  and 
improvements  were  <m  a  small  parcel  of  the  traot 

As  the  method  of  surveying,  the  meanders  of  a  river  are 
always  reduced  to  a  straight  line.  {LMlepage  y.  Fowler,  H 
Wheat  219;  Craig  v.  Hawkins'  Heirs,  1  Bibb^  68;  Cflft  <f 
Orear  v.  Stribling,  1  Bibb,  122;  BtuUe^B  HeUra  r.  Oalhofm,  i 
A.  K  Marshall,  691.) 
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By  the  Court,  Sawtbb,  J. 

This  is  an  action  to  recover  a  portion  of  a  tract  of  land  sit- 
uate near  the  Cosnnmee  River,  in  Sacramento  Oonnty.  The 
entire  tract  claimed  bj  Hicks  is  one  league.  The  plaintiff 
introduced  a  certified  copy  from  the  records  of  Sacramento 
County,  of  a  deed  from  Thomas  J.  Shaddon  to  himself;  also, 
evidence  showing  that  Shaddon  had  been  since  1848,  and  was 
at  the  time  of  the  execution  of  said  deed,  in  the  actual  occu- 
pancy of  a  part  of  the  premises  described  in  the  complaint 
and  deed,  claiming  the  whole;  that  he  had  an  inclosure  of  fif- 
teen or  twenty  acres  near  the  river,  with  a  house  on  it,  in 
which  he  lived,  and  a  corral;  that  the  rest  was  open  and  unin- 
closed;  that  he  had  cattiie  which  roamed  over  the  tract  and 
adjoining  country  in  connection  with  other  cattle;  that  Shad- 
don, also,  at  the  time  the  deed  was  executed,  sold  his  cattle  to 
Hicks;  that  Hicks  bought  for  himself  and  his  partner,  one 
Martin,  and  had  the  deed  made  in  his  own  name;  that  upon 
the  execution  of  the  deed  from  Shaddon,  said  Hicks  and  Mar- 
tin entered  upon  the  lands,  receiving  actual  possession  from 
Shaddon  of  that  portion  occupied  by  him ;  that  they  cut  a 
ditch  from  a  slough  to  the  river,  some  eleven  hundred  yards, 
across  the  head  of  what  was  called  "  Shaddon's  Pocket " — 
thus  inclosing  between  the  slough,  river  and  ditch  about  a 
thousand  acres  —  but  the  location  of  the  '*  Pocket  ^  with  refer- 
ence to  the  calls  of  the  Shaddon  deed  is  not  distinctly  shown ; 
that  Martin  subsequently  conveyed  his  interest  to  plaintiff; 
that  at  the  time  plaintiff  and  Martin  entered  no  one  occupied 
any  portion  of  Shaddon's  rancho;  that  Hicks  has  continued  to 
occupy  the  parts  upon  which  he  entered  ever  since  the  time  of 
his  conveyance,  in  1850.  There  was  also  some  testimony 
tending  to  show  that  there  was  another  fence  along  near  the 
road  crossing  the  tract,  and  that  defendant  Coleman's  entn- 
was  within  this  fence;  bnt  the  evidence  on  this  point  is  not 
very  satisfactory.  Coleman  entered  sometime  about  a  year 
before  the  trial,  which  was  in  1858.  Castle  and  Randolph 
entered  upon  portions  of  the  land  embraced  in  the  calls  of  the 
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deed,  but  not  upon  any  portion  of  the  lands  within  any  indos* 

ure  made  by  Hicks  or  Shaddon. 

Plaintiff  had  judgment  and  defendants  BppeaL 

The  deed  from  Shaddon  to  Hicks,  introduced  in  endenee, 

not  including  the  instrument  referred  to  for  a  deacriptiooy  is  u 

follows: 

**  Know  all  men  by  these  presents^  that  I,  Thomas  J.  Shad- 
don, in  consideration  of  fire  thousand  dollars  to  me  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowledged,  bargain, 
sell,  convey  and  deliver  nnto  William  Hicks,  his  heirs  and 
assigns  forever,  aU  my  rights  title,  claim  and  interest  in  the 
property  described  in  the  foregoing  instrumeni,  which  is  made  « 
part  hereof.  And  I,  for  myself,  my  heirs,  etc,  hereby  warrant 
the  title  to  said  pr^tnises  free  from  the  claims  of  all  persons 
claiming  the  same  under  me^  Witness  my  hand  and  s^  ihifl 
80th  day  of  September,  A.  D.  1860. 

Hto 

**  THOMAS  J.  M  SHADDON.    [l.s.] 

BSXk* 

^  Witness :  "Lloyj}  Tevib." 

This  deed  seems  to  .have  been  written  upon  another  instrn- 
ment,  which  upon  its  face  purports  to  be  a  oonveyanoe  froio 
Heleno,  Chief  of  Mokelunme  Indians,  to  Shaddon  of  a  league 
of  land  therein  described.  This  instrument  in  the  arguments 
of  counsel  has  been  designated  as  the  Heleno  deed,  and  is  the 
paper  referred  to  for  a  description  in  Shaddon's  deed  as  the 
"foregoing  instrument**  The  first  ten  points  made  in  the 
introductory  brief  of  appellants  relate  to  the  objections  V^ 
sented  in  various  forms  to  the  introduction  in  evidence  of  this 
instrument,  and  in  relation  to  other  papers  supposed  to  be 
referred  to  in.it,  and  to  its  effect  as  evidence  when  introduced. 
The  substance  of  the  objections  is,  that  there  was  no  proof  of 
its  execution;  that  the  original  was  not  produced  or  accounted 
for;  that  it  was  not  shown,  that  there  was  such  a  person  as 
Heleno;  or  that  he  was  Chi^f  of  the  Mokelunme  tribe:  or 
that  he  had  any  authority  to  convey  for  his  tribe  or  himself; 
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or  that  there  wbs  any  title  in  Mm  or  in  his  tribe;  or  that  he 
or  his  tribe  had  anj  possession,  ete.  The  plain  answer  to  all 
this  is,  that  the  instrument  was  not  offered  as  a  deed  at  all, 
nor  was  any  title  claimed  under  it  as  such.  It  was  only  intro- 
duced as  a  part  of  the  deed  from  Shaddon  to  Hicks.  The  deed 
from  Shaddon  to  Hicks  was  offered  and  read  in  evidence,  and 
this  instrument  having  been  made  a  part  of  that  oonveyanoe 
for  the  purpose  of  inserting  a  description  of  the  land  which 
Shaddon  designed  to  convey  to  Hicks  by  his  deed,  it  was^  as  a 
matter  of  course,  necessarily  read  as  a  part  of  Shaddon's  deed. 
It  did  not  matter,  therefore,  whether  the  paper  was  executed 
or  not,  or  whether  there  was  or  not  any  such  person  as  Heleno; 
or  if  so,  whether  he  had  any  title  to  the  land.  The  only  use 
made  of  the  Heleno  deed  in  Shaddon's  conveyance  was  to  show 
what  property  he  conveyed,  and  that  was  ''the  proper^ 
described  in  the  foregoing  instrument"  The  only  office  thP 
Heleno  deed  performs  is,  to  furnish  a  description  of  the  land, 
and  for  that  purpose  it  is  not  a  matter  of  the  slightest  conse- 
quence whether  it  was  a  genuine  conveyance  or  not  If  Shad- 
don's deed  to  Hicks  was  properly  admitted,  then  the  Heleno 
deed  was  properly  read  in  evidence  as  a  part  of  that  instru- 
mant 

But  it  is  also  objected  that  the  certified  copy  of  Shaddon's 
deed  was  improperly,  admitted,  for  the  reason  that  the  original 
was  not  accounted  for.  The  instrument  was  duly  acknowl- 
edged and  regularly  recorded.  The  Act  of  1867  concerning 
copies  of  certain  instruments  in  writing,  provides  that  duly 
certified  copies  of  such  deeds  shall  be  received  in  evidence^ 
*^  provided  it  be  shown  that  the  said  originals  are  not  under 
the  control  of  the  party  offering  the  said  copies,  or  are  lost." 
(Bancroft's  Practice  Act,  page  441,  note  2 ;  Skinker  v.  Flohr^ 
13  Cal.  638.)  The  Judge  who  tried  the  case  was  satisfied  from 
the  evidence  that  the  original  was  not  under  plaintiff's  con- 
trol, and  the  evidence  in  the  record  on  this  point  is  imch  that 
we  cannot  say  he  erred.  The  deed  from  Siaddon  to  Hicks 
was,  therefore,  properly  admitted  in  evidence. 

The  plaintiff  relies  for  recovery  upon  prior  possession,  and 
you  XXV.— 9 
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daims  that  he  has  shown  such  possession.  He  dalms  that 
Shaddon  was  in  the  actual  occupancy  of  the  land  claimed^ 
by  having  a  portion  of  it  inclosed,  and  residing  thereon, 
claiming  the  whole,  using  it  as  a  range  for  his  cattle  from 
1848  till  1850,  when  he  conveyed  the  whole  tract  to  plaintiff 
by  specific  boundaries;  that  plaintiff  entered  upon  a  part 
under  said  conveyance,  and  occupied  it  by  residence  and  exer- 
cising other  acts  of  ownership,  claiming  the  whole  according 
to  the  boundaries  described  in  his  deed;  and  there  being  no 
other  person  in  possession  adversely  at  the  time  of  his  entry, 
that  these  acts,  under  the  well  setUed  rules  of  law,  gave  him 
possession  of  the  entire  tract  The  appellants  do  not  appear 
to  controvert  this  proposition,  provided  the  conveyance  was 
8uch  as  to  constitute  color  of  title.  But  they  insist  that  plam- 
^ff  claims  title  under  the  Heleno  deed,  and  that  the  deed  is 
void  upon  its  face  for  the  several  reasons  before  mentioned; 
and  being  void  upon  its  face  the  plaintiff  is  bound  to  know 
the  fact;  that  knowing  the  invalidity  of  the  deed  his  entry  is 
not  in  good  faith,  and  there  is  no  color  of  title  sufficient  to 
give  him  the  benefit  of  the  rules  of  law  upon  which  he  relies. 
Unfortunately  for  the  argument,  we  are  not  authorized  to 
assume  that  plaintiff  entered,  or  that  he  claims  under  the 
Heleno  deed.  He  repudiates  any  such  daim  himself.  He 
does  not  profess  to  trace  his  title  beyond  Shaddon,  and  we  do 
not  know  that  Shaddon  claimed  under  the  Heleno  deed.  He 
may,  for  aught  the  Court  can  know,  have  had  a  perfect  title. 
We  do  not  know  that  there  ever  was  a  deed  from  Heleno  to 
Shaddon.  ^one  was  introduced  in  evidence  as  a  link  in  plain- 
tiff's chain  of  title.  The  instrument  called  the  Heleno  deed 
was  not  offered  as  a  deed,  or  as  an  independent  piece  of  evi- 
dence. It  was  not  proved  by  plaintiff  to  have  been  executed 
by  anybody,  and  was  certainly  not  admitted  by  defendants  to 
be  a  genuine  instrument  We  know  that  there  was  a  paper 
with  certain  words  written  upon  it;  that  this  paper  contained 
a  description  of  the  premises  suitable  for  the  purposes  of 
Shaddon  and  Hicks,  and  was  referred  (o  by  them  for  a  descrip- 
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tion  instead  of  oapTing  the  description  into  the  dee^  in  evi- 
dence, and  this  is  all  we  know  about  the  docnment. 

The  deed  in  evidence  does  not  pretend  to  recite  that  any 
conveyance  was  ever  made  to  Shaddon  by  Heleno.  It  does 
not  even  call  this  document  a  deed  or  conveyance,  but  simply 
refers  to  it  as  '*  the  foregoing  instrument.''  There  is  no  recital, 
properly  speaking,  in  Shaddon's  deed,  unless  the  statement  of 
the  consideration  is  a  recital.  There  is  nothing  by  deed  or 
recital  in  evidence  that  carries  us  back  in  the  chain  of  title 
beyond  the  deed  from  Shaddon,  and  Shaddon's  occupancy  of 
a  part  of  the  tract  conveyed  daiming  the  whole.  There  is 
notiiing  in  evidence,  then,  showing  the  character  of  the  title 
iznder  which  Shaddon  claimed,  except  his  occupancy  of  the 
land  and  his  assuming  to  own  it;  and  occupancy  alone  is,  as 
was  often  held  by  the  late  Supreme  Court,  evidence  of  title  in 
iee  BB  against  a  trespasser.  In  these  respects,  tlien,  there  is  a 
material  difference  between  this  case  and  the  case  of  Sunol  v. 
JSepbtim,  1  Cal.  354,  Imingston  v.  Peru  Iron  Co.,  9  Wend. 
fill,  and  other  cases  cited  by  appellants. 

The  deed  from  Shaddon  to  Hicks  is  valid  upon  its  face,  and 
sufficient  to  transfer  any  title  Shaddon  had  at  the  date  of  its 
execution.  It  was  sufficient  to  pass  a  fee  simple  title.  There 
was  no  adverse  possession  of  the  land  in  any  other  party  at 
the  time.  The  plaintiff  entered  into  actual  possession  of  a 
part  under  the  deed,  claiming  title  to  the  whole  tract  em- 
braced within  its  calls;  and  he  continued  undisturbed  in  his 
^aim  till  the  entry  of  the  defendants.  Under  these  circum- 
stances does  the  actual  occupancr^r  of  a  part  draw  after  it  the 
-possession  of  the  whole  9 

The  discussions  upon  this  subject  generally  relate  to  adverse 
possession  with  reference  to  questions  arising  under  Statutes 
4xf  Limitations,  and  under  Acts  relating  to  champerty  and 
maintenance.  But  there  must  be  a  possession,  or  there  can  be 
no  adverse  possession;  and  such  a  possession  as  would  bo 
adverse  within  the  champerty  Acts,  or  Statutes  of  Limitations, 
and  sufficient  to  serve  as  the  foundation  of  a  title  which  would 
ultimatelj  deprive  the  real  owner  of  the  land,  and  transfer  it 
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to  tlie  Assessor,  ought,  oertainly,  to  be  sufficient  to  enable 
that  possessor  to  maintain  an  action  against  a  mere  intrader 
on  his  rights. 

In  Ellicott  V.  Pearl,  10  Peters,  442,  Mr.  Justice  Story,  in 
declaring  what  acts  are  sufficient  to  constitute  adyerae  posses- 
sion, says: 

^^  The  argument,,  in  support  of  the  instruction  as  pfajed 
assumes  that  there  can  be  no  possession  to  defeat  an  advene 
title  except  in  one  or  the  other  of  these  ways,  that  is^  by  an 
actual  residence,  or  by  an  actual  inclosure,  a  doctrine  wholly 
irreconcilable  with  principle  and  authority.  Nothing  can  be 
more  dear  than  that  a  fence  is  not  indispensable  to  oonstitate 
possession  of  a  tract  of  land.  The  erection  of  a  fence  is 
nothing  more  than  an  act  presumptive  of  an  intention  to  assert 
an  ownership  and  possession  over  property.  But  there  axe 
many  other  acts  whidi  are  equally  evincive  of  such  intention 
of  asserting  such  ownership  and  possession,  such  as  entering 
upon  land  and  making  improvements  thereon,  raising  a  cn^ 
of  com,  felling  and  selling  the  trees  therecm^  eta,  undtf  color 
of  title.  An  entry  into  possession  of  a  tract  of^  land  under  a 
deed  containing  specific  metes  and  bounds  gives  a  oonstroctive 
possession  of  die  whole  tract,  if  not  in  any  adverse  possessioD, 
although  there  may  be  no  fence  or  indosure  around  the  ambit 
of  the  tract,  and  an  actual  residence  only  on  a  part  of  it  To 
constitute  actual  possession  it  is  not  necessary  that  llisre 
should  be  any  fence  or  indosure  of  the  land.  If  authoritj 
were  necessary  for  so  plain  a  proposition  it  will  be  fomid  in 
the  case  of  Mo9^  v.  Scott,  2  Dana,  275,  where  the  Oourt  say: 
^  It  is  well  settled  that  there  may  be  a  possession  in  fact  of 
land  not  actually  indosed  by  the  possessor.' '' 

And  again,  on  page  443 :  ^^  Pearl  entered  into  possession  ol 
the  seven  thousand  acre  tract  under  his  deed  from  Edwards, 
and  as  that  deed  described  the  tract  by  metes  and  botuub, 
Pearl  must,  typon  the  prindples  already  stated,  be  deemed  to 
have  been  in  possession  of  the  whole  tracts  unless  some  part 
of  it  was,  which  is  not  shovm,  in  the  adverse  possession  of 
some  other  daimant    In  short,  his  eaitry  bring  under  color  of 
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title  by  deed,  his  posdession  is  denned  to  extend  to  the  bounds 
of  that  deed,  although  his  aotnal  settlement  and  improvem^atB 
were  on  a  small  parcel  only  of  the  tract.  In  such  a  case, 
where  there  is  no  adverse  possession,  the  law  construes  the 
entry  to  be  co-extensive  with  the  grant  to  the  party,  upon  the 
ground  that  it  is  his  clear  intention  to*  assert  such  possession. 
This  doctrine  is  well  settled.  It  was  affirmed  in  this  Court 
in  Barr  v.  Orattz,  4  Wheat.  222,  223,^'  and  numerous  other 
authorities  are  cited  by  the  learned  Justice.  (See  also  6  Pet 
820.)  In  these  and  many  other  cases  the  questions  arose 
between  parties  claiming  under  patents  which  overlapped 
each  other,  and  the  parties  entered  under  a  title  apparently 
good,  derived  from  die  Government.  But  all  the  cases  are 
not  of  this  class.  (1  Conn.  285,  309.)  In  BUicott  v.  Pearl, 
Mr.  Justice  Story  also  cites,  with  approbation,  Thomaa  v. 
Harrow,  4  Bibb,  563. 

In  that  case  ^4t  appeared  that  the  defendants^  or  those 
under  whom  th^  hold,  had,  more  than  twenty  years  before 
the  suit  brought,  entered  upon  their  respective  tracts  or  par- 
cels of  land,  and  cleared  and  inclosed  parts  thereof,  claiming 
title  thereto  under  deeds  of  conveyance  previously  made  to 
them  according  to  specified  boundaries;  but  although  the  per- 
son who  made  the  conveyances  claimed  the  land  under  an  entry, 
it  did  not  appear  that  the  entry  covered  the  land,  nor  did  it 
appear  that  there  had  been,  any  survey  made  or  patent  issued 
in  virtue  of  the  entry,  until  within  less  than  twenly  yean  prior 
to  bringing  the  action." 

In  this  case  the  question  was,  whether  there  was  an  adverse 
possession  twenty  years  before  bringing  the  suit!  If  there 
was  an  adverse  possession  at  that  time,  it  was  by  virtue  of  an 
entry  upon  a  put  of  the  t>remise6  under  a  deed  with  specific 
boundaries  from  a  party  having  no  title,  or  shadow  of  a  title 
to  the  particular  land  ccmveyed,  and  claiming  the  whole  under 
the  conveyance. 

The  Court  say:  ^On  this  state  of  llie  oacie^  the  question 
was  made  in  the  Court  below,  whether  the  possession  of  the 
defendants  should  be  co-extensive  with  the  bonndariea  of  theb 
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respective  deeds,  or  be  confined  to  their  dose  or  fences }  That 
Court  decided  that  their  possession  was  co-extensive  with  the 
boundaries  of  their  deeds,  and  so  instructed  the- jury;  and 
whether  that  decision  is  correct  or  not,  is  the  only  point  pre- 
sented by  the  record  in  this  case/' 

"We  have  no  hesitation  in  saying  that  the  Court  below 
decided  correctly.  The  case  of  Fox  v.  Hinton,  4  Bibb,  559,  we 
apprehend  is  a  decision  on  this  point  It  was  held  in  that 
case  that  where  there  are  two  patents  interfering  with  each 
other,  while  the  possession  remains  vacant,  an  entry  is  made 
on  the  land  within  the  interference,  by  one  claiming  title 
under  the  junior  patent,  his  possession  shall  not  be  limited  to 
his  close,  but  be  co-extensive  with  the  interference;  and  in 
principle  we  can  perceive  no  difference  in  this  respect  beiween 
the  case  of  a  possession  acquired  under  a  junior  patent,  and 
a  possession  obtained  under  a  deed  with  definite  boimdaries, 
which  was  made  by  one  having  no  title.  In  either  case,  the 
tract  or  parcel  of  land,  the  possession  of  which  is  intended  to 
be  taken,  is  equally  certain;  and  the  junior  patent  could  not^ 
no  more  than  such  a  deed,  oonfer  a  titla  If  even  color  of 
title  was  necessary,  as  was  supposed  in  the  argument  on  the 
part  of  the  appellant,  we  could  not  doubt  that  the  deed  would 
be  as  efficacious  as  the  patent  for  that  purpose.  But  we  can- 
not admit  that  the  entry,  being  made  imder  color  of  title,  can 
have  any  effect  in  such  a  case;  for  to  constitute  an  ouster, 
whether  it  be  by  abatement,  intrusion,  disseizin  or  deforcement, 
the  act  must  be  tortious ;  and  certainly  it  could  not  be  less  so 
if  done  without  color  of  title,  than  if  it  had  been  done  under 
color  of  title." 

In  Smith's  Heirs  v.  Frost,  3  Dana,  149,  the  Court  say:  "A 
person  entering  on  land  under  a  deed  specifying  the  boundaries^ 
is  in  possession  to  the  extent  of  those  boundaries,  although  the 
person  making  the  conveyance  to  him  had  no  title.  The  set- 
tler on  land  under  a  bond  describing  the  metes  and  bounds 
acquires  an  aciudl  possession  to  the  extent  of  those  bounds 
whether  the  obligor  had  title  or  not,  and  the  subsequent  entry 
of  an  adversary  patentee  upon  another  part  of  the  land  gives 
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no  seizm  to  such  patentee  in  the  land  8o  held  by  the  settler.'^ 
(See,  also,  2  J.  J.  Marshall,  257.) 

In  The  Proprietors  of  Kennebec  Purchase  ▼•  Ldboree,  2 
Greenleafs  Bep.  286,  the  Court,  after  citing  Eigbee  v.  Bice,  5 
Mass.  344,  and  Jackson  v.  Elston,  12  John.  454,  (which  see,) 
say:  ^^From  these  two  cases,  then,  it  appears  that  if  a  man 
enters  upon  a  tract  of  land  under  a  deed  duly  registered,  though 
from  one  having  no  legal  title  to  the  land,  and  has  a  visible 
possession,  occupancy  and  improvement  of  only  a  part  of  it, 
such  occupancy  and  improvement,  unless  controlled  by  other 
facts,  being  continued  thirty  years  is  a  disseizin  of  the  true 
owner  of  the  whole  tract;  and  the  reason  is,  the  nature  and 
extent  of  his  claim  are  or  may  be  known  by  inspection  of  the 
pabUc  registry.  His  deed  being  registered  there  gives  notoriety 
to  his  acts  and  hi^  motives  respecting  the  land  he  occupies." 

In  a  note  to  this  case  in  the  last  edition  of  Gre^eaf's 
Beports,  the  editor  says:  '^The  principle  here  laid  down  has 
since  continued  to  be  the  received  and  settled  law  in  this 
State.  The  authorities  seem  to  establish  this  rule,  that,  if  the 
entry  and  adverse  possession  is  under  a  deed  duly  registered, 
and  duly  defining  the  boundaries  of  the  tract  dierein  men- 
tioned, then  such  entry  and  adverse  possession,  if  in  other 
respects  sufficient,  will  apply  to  the  whole  trad  mentioned  in 
the  deed,  althou^  the  person  should  be  in  the  actual  occupa- 
tion oihui  a  part  of  the  tract,  and  although  the  deed  was  on 
Us  face  void*'  and  cites  Noyes  v.  Dyer,  26  Maine,  472 ;  Rob- 
inson V.  Swett,  3  Greenl.  316 ;  Oookin  v.  Whittier,  4  Greenl. 
16;  Ross  V.  Oould,  6  Greenl.  204;  Prescott  v.  Nevers,  4  Mason, 
326;  Oreen  v.  Litter,  8  Crancb,  229;  Bailey  v.  Carlton,  12 
N.  H.  9;  Crowell  v.  Bebee,  10  Ver.  33;  and  other  cases.  The 
cases  already  cited  seem  to  us  to  go  to  the  full  extent  neces- 
sary to  decide  the  question  of  possession  in  favor  of  the  plain- 
tiff in  the  case  under  consideration,  admitting  the  theory  of 
the  appellants  to  be  correct,  that  color  of  title  is  necessary  to 
extend  the  possession  to  the  boundaries  specified  in  the  deed; 
and  it  is  not  necessary,  for  the  purpose  of  this  decision  to  hold 
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that  a  deed  void  upon  its  face  would  be  sufficient  to  give  color 
of  title.  The  deed  is  from  a  party  in  open  possession  of  a 
part  at  least,  claiming  the  whole,  where  there  is  no  adverse 
possession,  and  is  valid  on  its  face.  This  is  sufficient,  under 
those  authorities,  to  constitute  color.  It  is  unnecessary  to 
determine  whether  or  not  Shaddon  would  have  had  such  color 
of  title  as  would  have  given  him  possession  of  the  entire  tract 
had  he  been  here  as  plaintiff  claiming  possession  of  the  whole 
by  virtue  of  the  Heleno  deed.  It  is  sufficient  for  the  plaintiff 
that  he  entered  under  the  Shaddon  deed,  claiming  the  whok 
The  appellants  insist  that  the  principles  established  by  the 
cases  cited  apply  only  to  adverse  possession  set  up  by  parties 
in  actual  occupancy  of  lands  as  a  weapon  of  defense,  and  not 
to  cases  where  a  party  out  of  possession  relies  upon  a  prior 
possession  as  evidence  of  title  to  recover  up6n  against  a  part; 
in  possession.  We  have  already  alluded  to  this  point,  but 
will  teevLT  to  it  again.  Under  the  authorities  cited,  if  Hicks 
should  remain  in  possession  in  the  manner  he  appears  by  the 
!recoaxi  to  have  occupied,  for  the  period  prescribed  by  the 
Statute  of  Limitations,  he  could  undoubtedly  maint^dn  his  pos* 
session  against  a  party  having  the  title  in  fee,  in  an  action 
brought  by  such  party  to  eject  him.  According  to  the  an- 
thoritiesi  upon  the  isubject  he  would  in  faet^  by  such  con- 
tinued possession  and  claim,  become  vested  with  the  title  in 
fee.  A  possession  which  is  sufficient,  if  continued  for  the  pre- 
scribed period,  to  work  such  results  as  to  the  real  owner  of  the 
land,  ought  to  be  sufficient,  in  the  meantime,  to  protect  the 
possession  against  a  mere  intruder.  If  there  is  any  difference 
in  the  two  cases,  upon  principle,  a  less  rigid  rule  as  to  what 
shall  constitute  a  possession  should  be  adopted  as  against  a 
trespasser  than  as  against  the  real  owner  of  the  land;  and  diis 
view  seems  to  be  recognized  by  the  authorities.  Li  BarUy 
y.  Carlton,  12  N.  H.  17,  the  Court  refers  to  this  distinction 
and  says:  ^^If  the  possession  was  not  of  a  character  to  indicate 
ownerdiip  and  to  give  notice  to  ike  otvnera  of  an  adverse  claim, 
although  the  ffranlee  might  he  held  to  he  in  poseeeeion  acet>rding 
to  his  title  in  a  controversy  wUh  one  who  dwvid  nuikt  a  subse- 
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queni  entry  without  right,  his  possession  ouglit  not  to  be  held 
adverse  to  the  trpe  owner,  to  the  extent  of  his  deed,  merely 
by  reason  of  the  deed  itself,  even  if  reoorded,  nor  by  any  entry 
under  it  There  are  seFeral  cases  which  tend  to  sustain  this 
view  of  the  principle.'^  (Citing  a  number  of  cases.)  And 
again  on  same  page:  ^^If  it  may  be  said  that  color  of  title 
gives  euch  consbrudvee  seixin  and  possession  that  the  grantee 
could  mavniain  trespass  against  any  person  who  did  not  show  a 
better  right,  (that  is,  a  title  or  prior  possession,)  there  is  nothing 
in  the  nature  of  it  which  can  give  it  a  character  of  disseizin, 
or  poflsession  adverse  to  the  true  owner,  so  as  to  bind  him." 
But  it  is  enough  iof  the  purposes  of  this  decision  that  posses- 
sion, as  to  an  intruder,  should  be  put  upon  the  same  footing 
as  an  adverse  possession,  which  would  be  sufficient,  if  con- 
tinued, to  toll  the  right  of  entry  of  the  real  owner. 

The  principles  of  the  cases  cited  by  us  as  to  what  acts  con- 
stitute possession  was  also  repeatedly  recognized  by  the  late 
Supreme  Court,  and  in  nearly  every  instance  in  actions  to 
recover  land  where  the  plaintiff  relied  upon  prior  possession 
as  evidence  of  title. 

In  Omm  v.  Bates,  6  CaL  266,  die  defendant  asked  the  fol- 
lowing instruction!  ^^The  mere  fact  that  the  plaintiff  or  the 
decedent  was  in  actual  possession,  by  inclosing  a  portion  of 
the  tract  described  in  Ihe  Mexican  grant,  is  no  evidence  of 
possession  of  any  land  not  bo  inclosed  or  marked  out  with 
dearly  defined  boundaries.'' 

The  Court  refused  it  and  gave  the  following:  *^If  you 
believe  from  the  evidence  that  Sheldon  entered  upon  and  took 
possession  of  the  tract  of  land  described  in  his  grant  under 
and  by  virtue  of  that  grant;  that  he  was  put  in  possession  in 
the  manner  described  by  the  first  witness,  (General  Sutter,) 
and  that  he  immediately  went  on  to  occupy  and  improve,  and 
eontinued  to  occupy  and  improve,  a  part  of  the  land,  and 
asserted  his  daim  and  possession  to  the  whole  under  his  grant, 
and  no  other  person  waa  in  adverse  possession  of  any  portion 
of  the  land,  and  that  Sheldon,  or  his  representatives,  never 
abandoned  the  land,  and  that  the  premises  in  controversy  in 
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this  suit  are  within  tiie  botmdariefi  described  in  the  grant,  yoa 
will  find  for  the  plaintiff.''  Defendants  excepted,  and  these 
rulings  were  reviewed  and  sustained  by  the  Supreme  Oourt 
Mr.  Chief  Justice  Murray  cited  the  rule  already  quoted  from 
Ellicott  V.  Pearl,  10  Peters,  442,  and  said:  ^^This  doctrine  has 
never  within  our  knowledge  been  doubted  in  this  Court" 
(Page  272.)  The  case  turned  upon  this  point,  as  the  other 
views  presented  by  the  Chief  Justice  were  not  concurred  in  hy 
the  other  members  of  tjie  Court 

In  Rose  v.  Davis,  11  Cal.  141,  Mr.  Justice  Baldwin  said: 
^'  The  Court,  at  the  instance  of  plaintiff,  gave  several  instruc- 
tions, numbered  from  one  to  five  in  the  record,  which  seem  to 
vs  to  he  correct/*  The  first  instruction  referred  to  embodied 
the  same  principle  as  that  given  in  Qutm  v.  Bates.  But  the 
case  is,  perhaps,  not  entitled  to  much  weight,  for  the  reason 
that  a  decree  of  confirmation  seems,  from  another  instmction, 
to  have  been  read  in  evidence.  (See,  also,  Baldwin  v.  Simpson, 
12  Cal.  660 ;  Keane  v.  Ccarmovan,  21  CaL  299.)  In  the  last 
case  the  deed  from  Ramirez  to  Mondolet  was  held  adsiissible, 
''as  showing  the  extent  and  boundaries  of  the  pronises  of 
which  Mondolet  claimed  possession.'' 

But  admitting  the  rule  to  be,  that  die  entry  upon,  and  ocoa- 
pation  of,  a  part  of  a  tract  of  land,  under  a  deed  claiming  the 
whole,  gives  constructive  possession  to  the  entire*  tract  within 
the  calls  of  the  deed,  it  is  still  insisted  by  the  appellant  that 
this  principle  does  not  apply  to  large  tracts  of  land  like  that 
in  controversy,  but  that  it  must  be  limited  to  tracts  of  the 
customary  size,  such  as  are  usually  occupied  as  farms,  partly 
cultivated;  and  some  New  York  cases  are  cited  which  sostain 
this  view.  It  would  be  found  very  difficult  to  apply  the  prin- 
ciple with  such  a  limitation.  Who  shall  say  v^at  tract  of 
land  is  of  the  customary  size,  particularly  in  a  new  and  sparsely 
settled  country,  where  possessions  are  measured  by  leagnes 
rather  than  acres,  or  even  miles!  Prior  to  1850  the  eastom* 
ary  size  of  tracts  of  land  held  and  oocupied  for  grazing  pa^ 
poses — the  chief  occupation  of  the  old  inhabitants  of  (^iHfor- 
nia — was  much  larger  than  the   tract  in  question.     But, 
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admitting  the  limitation  of  the  rule  contended  for,  to  exist, 
the  tract  in  dispute  would  doubtless,  at  the  date  of  Shaddon^s 
deed,  be  within  the  rule  thus  limited.  The  tract  in  EUicott  v. 
Pearl,  10  Peters,  was  seven  thousand  acres,  much  larger  than 
the  tract  in  question.  In  Gunn  y.Bates,6  Cal.  265,  already  cited, 
the  defendant  asked  the  following  instruction :  "  Possession  of 
a  portion  of  a  large  tract  under  a  conveyance  of  such  larger 
tract  will  not  extend  to  the  full  extent  of  such  larger  tract, 
when  the  same  amounts  to  several  Mexican  square  leagues. 
Such  constructive  possession  is  limited  to  tracts  of  land  usually 
occupied  and  used  for  farming  purposes,  in  the  usual  course  of 
husbandry  in  the  coimtry.  If  you  believe,  from  the  evidence, 
that  Sheldon  never  had  the  boundaries  of  the  tract  described 
in  the  grant  marked  out,  and  that  the  same  exceeds  the  usual 
limits  of  a  farm,  then  his  possession  is  limited  to  the  land  he 
had  actually  inclosed  or  clearly  marked  out ;  and  in  such  case, 
if  the  tract  in  the  possession  of  the  defendants  is  not  included 
within  any  such  inclosure  or  marked  boundaries,  you  will  find 
for  the  defendants/' 

This  instiniction  was  refused  and  the  refusal  assigned  as 
error.  Mr.  Chief  Justice  Murray's  oomments  upon  the  instruc- 
tion refused  are  equally  applicable  to  the  case  under  considera- 
tion. He  said:  "The  Court  properly  refused  the  instruc- 
tion asked  by  the  defendants.  The  law  does  not  require  that 
the  whole  tract  should  be  inclosed;  it  is  sufficient  if  the 
grant,  under  which  the  plaintiff  entered,  calls  for  distinct 
boundaries;  neither  should  the  plaintiff's  recovery  be  limited 
to  the  size  of  a  usual  farm;  there  is  no  principle  we  know  of 
which  should  alter  the  rule  we  have  laid  down;  besides,  at 
the  time  of  the  execution  of  this  grant  the  land  ^as  designed 
for  grazing  and  not  for  agricultural  purposes,  and  the  grant 
was  less  than  the  usual  size  of  concessions  for  such  purposes." 

There  was  no  error  in  refusing  to  admit  in  evidence  the  cer- 
tified copies  of  papers  from  the  transcript  in  the  case  of  the 
United  States  v.  /•  A.  Sutter  for  the  Mohelumne  Indians.  The 
papers  could  not  have  aided  the  defendants  had  they  been 
admittedL 
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The  defendant  Coleman  introduced  deeds  from  some  twenty- 
seven  Mokelunme  IndiaJis^  executed  in  1856,  to  one  Fowen, 
purporting  to  convey  to  said  Powers  three  leagues  of  land, 
including  the  lands  in  controversy.  It  is  insisted  that  .plaintiff 
and  defendant  Cbleman  derive  such  title  as  they  have  from  the 
same  source,  and  that  they  are  therefore  tenants  in  comnum. 

We  have  already  seen  that  there  is  no  evidence  in  the  case 
to  show  that  plaintiff  derives,  or  claims  to  derive,  any  title 
from  the  so-called  Micheltorrena  grant  to  the  MdEelnsme 
Indians,  and  this  disposes  of  the  whole  basis  of  the  long  aiga- 
ment  on  this  point. 

It  is  admitted  and  insisted  by  the  appellants  that  th^  Mokel- 
umne  Indians  had  no  title,  or  if  they  had,  that  Indians  have 
no  capacity  to  convey ;  and  for  these  reasons  Heleno  not  only 
could  not  convey  the  title  of  his  tribe,  but  that  he  oonld  not 
even  convey  his  own  interest  In  both  these  positicos  we 
think  they  are  right,  and  the  same  objections  apply  with  equal 
force  to  Coleman's  conveyances  from  the  twenty-seven  Indians. 
If  the  Indians  had  any  interest  at  all,  it  was  of  a  public  natnie, 
for  the  benefit  of  the  Indian  community  at  large.  It  was  not 
subject  to  sale  to  individual  purchasers  by  any  one  or  more,  or 
even  all  of  the  members  of  the  tribe.  Such  sales  are  contraiy 
to  the  policy  and  laws  both  of  the  Qovernments  of  Mexico 
and  the  United  States.  To  insist  that  any  right,  as  tenants  in 
common,  or  otherwise,  could  be  acquired  under  a  conveyance 
from  any  number  of  a  recognized  tribe  of  Indiana  sustaining 
the  ordinary  relation  of  individual  Indians  to  their  tribe,  wonld 
be  very  much  like  claiming  that  any  one  or  more  citizens  of 
California  might  convey  their  individual,  undivided  interest  in 
the  swamp  and  overflowed  lands,  or  any  other  lands  donated 
by  the  United  States  to  the  State  of  California  for  public  pta^ 
poses,  and  that  the  grantee  would  thereby  acquire  such  a  ri^t 
of  property  therein  as  woidd  constitute  him  a  tenant  in  com- 
mon with  all  other  citizens  of  California,  and  enable  him  to 
defeat  an  action  for  their  recovery,  with  this  difference,  how- 
ever,  in  favor  of  liie  latter  proposition  —  that  a  citizen  of  Cali- 
fornia can  convey  lands  in  which  he  has  an  interest  as  owner, 
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while  an  Indian,  aostaining  the  relation  to  his  tribe  above 
referred  to^  haa  no  capacitj  recognized  by  law  to  convey  lands. 
Such  a  daim  would  be  pieposteroua  in  the  extreme. 

Yet  it  is  insisted  that  Coleman,  by  virtue  of  his  conveyances 
from  the  twenty-seven  Mokelunme  Indians,  is  in  under  color 
of  title  —  that  plaintiff  at  best  only  entered  under  color  of  title, 
and  that  a  colorable  title  in  Coleman  is  sufficient  to  enable  him 
to  defeat  a  merely  colorable  title  in  plaintiff.  But  admitting 
that  plaintiff  only  entered  under  color  of  title^  and  that  defend- 
ant also  had  color,  still  plaintiff  derived  his  possession  and 
color  from  an  entry  under  a  deed  from  Shaddon,  valid  on  its 
face,  at  a  time  when  he  was  in  possession  of  a  part,  claiming 
the  whole,  and  when  there  was  no  adverse  possession.  His 
possession  under  these  circumstances,  being  also  prior  in  point 
of  time,  was  therefore  best,  for  prior  possession  is  evidence  o{ 
title  in  fee.  In  the  apt  and  accurate  language  of  Mr.  Justice 
Heydeufeldt,  in  Narris  v.  Bussett,  6  CaL  260,  ^^  it  is  objected 
that  the  defendant  had  color  of  title,  althou^  ,his  possession 
was  subsequent  to  plaintiff,  and  therefore  it  is  urged  his  pos- 
session ought  to  prevail  But  it  must  be  held  in  view  that 
prior  possession  is  evidence  of  title,  and  cannot  1^  any  system 
of  reasoning  be  made  to  yield  to  mere  color  of  title,  or,  in 
other  words^  to  that  which  is  not  title.'' 

Also  in  Keane  v.  Oamavovan,  21  OeL  805,  Mr.  Chief  Justice 
Field  used  language  equally  applicable.  He  said:  ^^  The  pos- 
session of  Mondolet  was  evidence  of  seizin  in  fee  in  him,  and  no 
further  or  higher  evidence  of  title  was  required  to  enable  the 
plaintiff  claiming  through  him  to  recover,  until  the  defendant 
had  shown  an  anterior  possession  or  had  traced  title  to  a  para- 
mount source.  It  is  immaterial,  in  this  view,  whether  we 
consider  the  tax  deed  to  Dumartheray  sufficient  to  constitute 
color  of  tide  or  otherwisa" 

So  it  is  immaterial  whether  we  consider  the  deeds  from  the 
Mokelunme  Indians,  put  in  evidence  by  Coleman,  sufficient  to 
constitute  color  of  title,  or  otherwise.  We  are  unable  to  per- 
ceive that  these  deeds,  or  the  certified  copies  of  papers  from 
the  SurveyorOeneral's  office  offered  in  evidence  by  defendant 
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Coleman  and  rejected,  are  entitled  to  cut  any  figure  in  the 
case. 

The  next  principal  error  relied  on  by  appellants  is  that,  in 
admitting  in  evidence  the  Cleal  survey  and  rejecting  the 
Brewster  survey,  the  Court  adopted  an  erroneous  theory  in 
locating  the  land  described  in  the  Shaddon  deed.  The  con- 
struction of  the  description,  in  the  conveyance  from  Shaddon 
to  Hicks,  was  a  question  to  be  determined  by  the  Court 
Neither  theory  adopted  by  the  respective  surveyors  was  in  all 
respects  correct  But  the  Cleal  survey  was  based  upon  the 
oorrect  theory  in  every  particular  except  the  line  opposite  the 
river.  The  deed  calls  for  one  league,  and  the  first  boundary  is 
to  be  the  Coeumnes  River.  It  is  well  settled  by  numerous 
authorities  that  where  a  river  is  named  as  a  boundary  the 
boundary  line  follows  the  meanderings  of  the  stream.  It  is 
also  established  by  the  authorities,  that  when  a  line  is  to  run 
up  or  down  a  stream,  not  navigable,  a  given  distance,  the 
meanderings  of  the  stream  are  to  be  followed  until  the 
required  distance  when  reduced  to  a  straight  line  is  attained  — 
and  where  courses  are  not  specified  the  other  lines  are  to  be 
run  in  suoli  a  manner  that  the  land  shall  be  in  a  form  as  nearlj 
rectangular  as  possible.  Thus  in  Craig  v.  Hawkins'  Heirs, 
1  Bibb,  54,  a  thousand  acres  of  land  was  to  be  laid  off,  com- 
mencing at  a  point  on  a  ^^  branch  of  the  Jessamine,  running 
down  tibe  same  one  mile,  extending  northwardly  for  quan- 
tity." The  Court  say :  "  The  beginning  being  admitted,  it 
wUl  only  be  necessary  to  construe  the  expressions  ^running 
down  the  stream;'"  and  it  was  held  that  these  expressions 
^'dearly  import  that  the  branch  was  intended  to  he  one 
boundary  of  the  claim,  and  that  it  was  to  form  the  base  of  the 
survey."  And  the  Court  say  that  the  land  should  be  surveyed 
by  beginning  at  the  designated  point,  ^'  and  running  thenoe 
down  the  branch,  with  the  meanders  thereof,  one  mile,  when 
reduced  to  a  straight  line;  and  from  the  beginning  and  the 
termination  of  said  line  of  one  mile,  extending  lines  off  from 
the  branch  northwardly,  at  right  angles,  to  the  general  course 
of  BO  much  of  the  brandi  aa  will  be  embraced  by  the  survej. 
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80  far  that  a  line  drawn  at  right  angles  to  those  two  last  men- 
tioned lines,  and  parallel  to  the  general  course  of  the  part  of 
the  branch  so  embraced  as  aforesaid,  will  include  the  quantity 
of  one  thousand  acres."  See,  also,  GlaUe  y.  Btrihling,  1  Bibb, 
123;  and  there  are  many  other  authorities  to  the  same  effect, 
which,  it  would  seem  need  not  be  cited  to  sustain  a  construc- 
tion in  itself  so  reasonable. 

The  first  line,  then,  is  to  commence  at  the  point  of  the 
river  called  "  Paso  Viejo,*'  and  is  to  follow  the  meanders  of  the 
river  until  a  point  in  the  river  is  reached  one  league  distant, 
when  reduced  to  a  straight  line,  from  the  point  of  beginning, 
and  the  straight  line  between  Ihese  two  points  will  form  the 
prefer  basis  for  laying  off  the  other  lines.  The  second  line 
starts  from  the  point  in  the  river  called  "  Paso  Viejo,"  and 
runs  in  a  line  directly  crossing  the  line  of  the  river.  It  is 
plain  to  us  that  this  line  should  run  at  right  angles  with  the 
line  last  referred  to,  being  the  line  of  the  general  course  of  the 
river  within  the  survey.  The  fourth  line  is  to  run  "one 
league,  or  five  thousand  varas,"  parallel  with  the  last  men- 
ti<med  line;  and  the  third  line  is  to  run  one  league,  or  five 
thousand  varas,  parallel  with  the  Cosumnes  River.  We  think 
the  plain  construction  of  the  call  for  the  third  line  is,  that  it 
is  to  run  parallel  with  the  river  in  all  its  meandermgs,  and  not 
parallel  with  its  general  course.  This  is  the  obvious  import 
of  the  terms  "  parallel  with  the  Oosumnes  River/*  No  other 
Hne  oan  be  said  to  be  parallel  with  the  river. 

In  the  cases  where  the  line  opposite  the  river  has  been  run 
aa  a  straight  line,  there  is  no  specific  description  of  that 
boundary.  The  description  generally  gives  the  starting  point 
-and  the  river  aa  the  first  boundary,  then  says  running  in  some 
designated  direction  for  quantity;  and  it  is  held  in  such  cases 
that  a  straight  line  is  to  be  run  corresponding  with  the  gen- 
eral course  of  the  river  within  the  survey  the  designated  dis- 
tance, if  given;  if  not  given,  far  enough  to  constitute  one 
ride  of  a  square  containing  the  given  quantity;  that  the  side 
lines  are  to  be  drawn  at  right  angles  from  the  extremities,  and 
then  the  fourth  line  to  be  drawn  at  a  sufficient  distance  from 
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the  river  to  include  the  required  quantity  between  it  and  the 
river.  But  in  the  case  under  consideratitm  (he  direction  of  the 
line  opposite  the  river  is  given  in  express  terms.  (See  Keith 
V.  Reynolds',  3  GreenL  393;  Williams  v.  Jackson,  6  Johns. 
606 ;  Van  Qorden  v.  Jackson,  5  Johns.  441.) 

The  construction  we  have  given  to  the  calls  of  the  deed  will 
give  the  exact  quantity  called  for — one  league.  While  the 
theory  upon  which  the  Brewster  survey  is  made  wonld  give 
less  than  a  league,  the  construction  which  makes  the  third 
line  a  straight  line,  parallel  with  the  general  course  of  the 
river,  would  in  this  instance  give  more  than  a  league.  Had 
the  meanders  of  the  river  been  d^erent,  the  quantity  mi^t 
have  been  much  more,  or  much  less  than  a  league,  depending 
upon  the  extent  and  directi(xi  of  its  sinuosities.  The  con- 
struction we  have  put  up<m  the  calls  of  the  deed  is  the  only 
one  that  harmonLses  the  quantity  called  for  with  the  extent 
and  direction  of  the  lines,  and  in  our  judgment  is  tiie  only 
reasonable  o(«struction  the  language  will  bear«  The  distance 
on  the  third  line  is  made  to  harmonijse  with  its  meanderings, 
upon  the  same  principles  that  the  diatance  is  measnied  on  the 
river  boundary,  which  is  parallel  with  it 

The  plat  of  the  Cleal  survey  in  evidence  is  oonstrticted  on 
the  principle  we  have  indicated,  with  the  eoeoeption  of  the 
third  line.  The  third  line  is  panllel  with  the  general  oonne 
of  the  river,  instead  of  its  meanderings,  as  it  ought  to  b& 
In  this  respect  it  is  erroneous.  The  judgment  follovs  the 
Cleal  survey  and  is  also  erroneous  in  the  same  particular,  bat 
correct  in  all  other  respects.  It  therefore  becomes  neeeasaij 
to  inquire  whether  this  error  is  fatal  to  the  judgment,  or 
whether  it  can  be  so  modified  aa  to  do  jvstioe  between  the 
parties. 

It  is  not  pretended  by  ajqpellants  that  Coleman's  land  and  a 
portion  of  Castle's  is  not  within  the  oalla  of  the  Shaddon 
deed  to  Hicks,  even  upon  tho  theoxy  of  the  Brewster  snr?ej) 
which  is  by  far  the  most  favorable  one  fcMr  the  appellants  that 
has  been  advanced*  It  is  cmly  contended  that  lees  of  Castle's 
^lAd  would  be  emoraeea  in  the  Browtter  anrvey  than  in  anv 
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other,  and  that  Randolph's  would  be  entirely  ezclnded.  The 
testimony  shows  that  some  twenty  or  thirty  acres  only  of 
Raaidolph's  land  lay  within  the  Cleal  survey  in  the  southwest 
comer,  and  the  jury  necessarily  found  that  a  part  at  least 
was  within  this  survey.  At  that  point  the  line  parallel  with 
the  meanderings  of  the  river,  which  we  have  adopted  as  the 
true  line,  comes  down  as  far  as  and  a  little  below  the  straight 
line  of  the  Cleal  survey,  and  therefore  necessarily  indttdes  the 
same  land  in  the  possession  of  Bandolph,  or  at  least  a  part  of 
it,  ijiat  is  included  in  the  Cleal  survey.  To  entitle  the  plain* 
tiff  to  a  judgment,  it  is  enough  that  each  of  the  defendants  is 
in  possession  of  any  portion  of  the  land  belongmg  to  plaintiff; 
and  as  no  damages  were  awarded,  Ihe  extent  of  the  land  in 
the  wrongful  possession  of  the  defendants,  so  far  as  it  affects 
the  right  of  plaintiff  to  a  judgment,  is  not  a  matter  of  any 
consequence  to  them,  provided  they  are  not  ejected  from  any 
lands  of  which  they  are  rightfully  possessed. 

There  is  no  doubt,  then,  that  the  plaintiff  is  entitled  to 
recover  as  to  all  the  defendants  against  whom  judgment  19 
entered ;  but  the  difficulty  is,  the  record  is  not  in  such  a  con- 
dition that  we  can  make  the  required  modification  of  the 
judgment  The  complaint,  instead  of  following  the  descrip* 
tion  contained  in  Shaddon's  deed  to  Hicks,  adopts  a  descfirip* 
tion  as  to  the  third  line  corresponding  with  the  theory  of  the 
deal  survey;  the  verdict  is  general,  giving  no  specific  boun- 
daries of  the  tracts  in  possession  of  the  several  defendants, 
and  must  be  held  to  extend  to  the  boundaries  stated  in  the 
complaint* and  of  the  Cleal  survey;  the  judgment  follows  the 
description  in  the  complaint  The  complaint,  the  evidence 
as  admitted,  the  verdict  and  the  judgment  are  in  entire  har- 
mony, and  we  eannot  modify  the  judgment  without  setting 
aside  the  verdict  and  finding  another  upon  the  evidence  in 
harmony  with  the  construction  of  the  Shaddon  deed  adopted 
by  us.  This  we  are  not  authorized  to  do,  and  for  this  reason 
the  judgment  must  be  -reversed  itod  a  new  trial'  ordered; 
{Clark  v.  Hvher,  20  Cal.  198.)  Had  the  complaint  and  judg- 
ment followed  the  description  of  the  deed  to  Hicks,  the  judg- 
yoi..  zxv.— 10 
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ment  might  have  been  affirmed.  But  it  does  not,  and,  as 
more  land  in  the  posseesion  of  defendants  is  included  in  the 
judgment  than  plaintiff  is  entitled  to  recover,  a  new  trial  is 
rendered  necessary. 

There  is  no  error  in  the  instmctions  relating  to  the  declara- 
tions of  Hicks.  Those  declarations^  under  the  eircmnstanoes 
shown  by  the  record,  were  olearly  insufficient  to  constitute 
an  estoppel  as  to  defendants,  Castle  and  Randolph,  and  tlie 
Oourt>  might  safely  have  directed  the  jury  to  disregard  &em 
altc^ther. 

No  eaoception  was  taken  at  the  time  to  a  joint  verdict^ 
admitting  it  to  be  joint,  or  to  the  judgment  being  entered 
jointly.  True,  at  the  commencement  of  the  trial  separate 
verdicts  were  demandedL  But  at  the  close  of  the  case  neither 
the  attention  of  the  Oonrt  or  die  jury  appears  to  have  been 
called  to  the  matter.  Had  the  counsel  called  attenti<m  to  it 
at  the  time  the  case  was  submitted,  doubtless  the  Court 
would  have  given  the  proper  directions,  or  have  had  the  Te^ 
diet  corrected  in  this  respect  on  the  coming  in  of  the  jur7. 
At  least  there  would  have  been  an  opportunity  given  for  audi 
action.  It  not  having  been  done,  ike  objection  cannot  be 
iakesa  for  the  first  time  in  this  Court  Besides,  no  damages 
were  awarded,  and  the  defendants  are  in  no  way  injured  by 
the  error,  if  it  be  such. 

There  is  no  error  in  the  charge  of  the  Judge.  If  there  is 
any  error  in  those  parts  to  which  exception  has  been  taken  in 
the  arguments,  it  consists  in  being  mote  favorable  to  the 
defendants  than  the  evidence  and  the  law  applicHble  to  it 
justified.  The  exceptions  to  the  charge  are  too  general  in 
their  terms.  We  take  this  occasion  to  remark  that  exceptions 
to  a  charge  ought  to.  point  out  the  specific  portions  excepted 
to,  and  to  be  made  at  the  time  of  the  trial,  in  order  that  the 
Judge  may  have  an  opportunity,  before  the  jury  retires,  to 
correct  any  error  he  may  have  inadvertently  fallen  into,  in 
drawing  up  the  charge,  in  the  huny  and  perplexities  of  As 
trial 
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The  other  pcHxits  not  particularly  referred  to  in  this  opinion 
do  not  require  comment 

As  the  same  qnestLons  will  arise  upon  another  trials  we 
have  thought  proper  to  discuss  all  the  important  questions  in 
the  case. 

Judgment  reversed  and  a  new  trial  ordered. 

Mr.  Justice  Ousbet,  having  been  of  oounse!,  did  not  ait 
upon  the  hearing  of  this  case. 

Mr.  Justice  Rhodbs  expressed  no  opinion* 


HERMAW  LAOKMAN  aotHENRTBAOKEN  v.  JOSEPH 
M.  WOOD,  WILLIAM  G.  WOOD,  ato  EMILY  WOOD. 

■mancipatiok  of  a  Mikob. — A  fftther  may  cmandpttB  hli  minor  child,  tad 
when  emancipated  tha  ehUd  la  freed  from  parental  control  and  la  In  all 
raapaeta  hla  own  man. 

Ummob  X1.T  S4XB  Aim  HOLD  VAiCAiff  Lamim.*— Att  iBfuit  may  become  a  dla- 
aelsor,  and  whether  emancipated  or  not,  may  take  poeaeaaloA  of  Taeant  laadi 
and  hold  diem  In  hla  own  right,  the  eame  aa  an  adnlt  ' 

PBOor  or  TBS  Bicancipatxok  ow  a  MiNoa. — Brldence  that  a  minor  was  la 
the  hahit  of  doing  hoalneai  on  hla  own  aceoimt  and  Ui  hla  own  name,  and  of 
becoming  reaponalble  for  hla  own  auppUea,  la  adaalialble  for  tho  pvrpoae  of 
proTlng  his  emancipation. 

■•sopFiL  AS  «o  IXFAMm. — The  doctrine  of  eatoppel  haa  no  application  ta 
Infanta. 

■iTOPPBL  MUBT  BB  FouKD  OB  QiTBir,  Btc. —  It  It  orroneooa  for  tha  Oonrt  ttt 
aasnme,  In  the  progreoa  of  a  trial,  for  the  pnrpoee  of  deciding  on  tho 
admlaalblllty  of  testimony,  that  an  estoppel  exists ;  but  the  fact  of  an  estoppel 
most  be  foimd  ar  giTeii  befoio  any  of  the  eonaeqnencea  of  an  estoppel  can 
be  claimed. 

Appeal  from  the  District  Conrty  Twelfth  Judicial  DiBtriet, 
City  and  County  of  San  Francisco. 

The  f  aete  are  stated  in  the  opinion  of  the  ConrL 

/•  P»  Bwifi,  for  Appellant 

An  aetnal  entry  by  an  infant  into  another'a  freehold^  gains 
the  possession^  and  makes  him  a  disseisor.  (Bacon's  Abridg- 
ment, title  Infancy  and  Age^  F^  O,  and  partionlarly  H;  Ca 
litt  857;  Hawk.  P.  0.,  Chap.  84^  aee.  85.) 
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An  infant  can  hold  and  occupy  lands  in  the  United  Stfites. 
(4  Serg.  &  Eawle,  207;  8  New  Hamp.  23.) 

He  may  be,  by  his  father,  emancipated,  and  when  he  is  so 
emancipated  he  is  entitled  to  the  fruits  of  his  labor.  (2  Uass. 
416;  4  Mass.  97,  675;  6  Binney,  278;  Greenleaf,  83;  4  Bin- 
ney,  492;  2  Bailey,  497;  8  Pickering,  201;  11  Vt  258,  477; 
2  Blackford,  449;  11  New  Hamp.  191;  7  Cow.  92.) 

The  emancipatian  may  be  proved  by  paroL  (5  Yt  556;  S 
Ibid,  ^90.) 

The  intention  of  a  father  to  emancipate  his  child  is  a  qaesr 
tion  of  fact,  and  in  the  absence  of  direct  proof,  may  be  inferred 
from  circumstances,  etc.     (6  Cushing,  458;  2  Black,  449.) 

It  was  material  and  proper  for  Joseph  M.  Wood  to  show 
those  facts  for  the  purpose  of  proving  his  emancipation,  and 
for  the  purpose  of  showing  that  he  was  upon  the  land  before 
his  father  came  there. 

Those  facts  tend  to  show  such  emancipation;  and  if  he  was 
cmancipAted  then,  he  could  acquire  the  possession  of  lands  and 
hold  l^m  in  his  own  right  (4  Serg.  &  Bawle,  207;  3  Kew 
Hamp.  23.) 

If  he  were  really  emancipated  then,  he  could  enter  upon 
the  possession  of  White,  the  grantor  of  the  plaintiffs,  and  dis- 
seize him  and  the  freehold  created  in  himself,  he  could  not 
convey,  during  his  minority;  or,  at  all  events,  if  he  did  ccmvqf 
It,  the  act  would  be  voidabla 

(?.  F.  &  W.  H.  Sharp,  for  Eespondenta. 

A  complete  'answer  to  appellants'  brief  is,  that  because  a 
father  allows  his  infant  son  to  support  himself,  and  enjoy  the 
fruits  of  his  labor,  this  does  not  prevent  the  father  from  con- 
trolling the  personal  conduct  of  the  son  so  as  to  prevent  either 
his  committing  or  his  continuing  a  trespass  upon  anothei^s 
land ;  and  although  after  a  disseirin  worked  by  an  infant  has, 
through  lapse  of  time,  ripened  into  a  perfect  title,  such  title 
would  be  beyond  flm  father^s  control;  yet,  until  then,  the 
father,  by  virtue  of  his  having  the  custody  and  control  of  his 
infant,  must  be  able,  against  the  infanlfs  consent  even,  to  pre- 
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vdnt  or  terminate  the  ouster^  trespass,  nuisance,  waste,  or  any 
other  injury  of  the  infant  to  another's  lancL 

Again :  ^^  If  a  man  carries  an  infant  into  the  lands  of  another, 
and  there  claims  the  lands  to  the  use  of  himself  and  the  infant, 
yet  the  infant  seems  no  disseizor,  because  he  made  no  claim  of 
it  himself,  and  then  shall  not  be  diarged  with  the  tort  of  an- 
other person/'     (Bacon's  Abridg.,  title  Infancy  and  Age,  H«) 

The  respondents  say  that  the  Oourt  below  did  not  err  in 
excluding  the  testimony  of  A.  J.  Gladding.  This  testimony 
was  properly  rejected,  because  it  ignored  the  father's  consent. 
£ven  according  to  ihe  doctrine  contended  for  by  appellants, 
the  acts  of  the  infant,  unless  approved  of  by  his  father,  can- 
not  prove  or  tend  to  prove  emancipation  by  tiie  father* . 

By  the  Court,  Shaftsb,  J* 

This  is  an  action  of  ejectment,  brought  to  recover  certain 
lands  in  the  ^^  Western  Addition,"  so  called,  situate  in  the 
City  and  County  of  San  Francisco. 

The  defendants  answered  severally.  William  Q.  and  Etaoily 
Wood  denied  all  the  allegations  of  the  complaint,  and  the 
answer  of  Joseph  M.  Wpod,  in  addition  to  a  general  denial, 
alleges  the  title  to  be  in  him. 

.The  plaintiffs,  at  the  trial,  in  pAx>f  of  their  right,  relied 
upon  a  lease  executed  by  one  White  to  the  defendant,  William 
G.  Wood,  on  the  26th  day  of  November,  1861,  and  upon  an 
assignment  to  them,  by  White,  of  the  reversion ;  and  upon  the 
fact  that  the  term  created  by  the  lease  had  expired  before  the 
oommenoement  of  the  action. 

For  the  purpose  of  bringing  the  defendant,  Joseph  M,  Wood, 
within  the  operation  of  the  facts  named,  the  plaintiff  intro- 
duced evidence  tending  to  prove  that  Joseph  M.  Wood  was 
the  son  of  William  G.  Wood,  and  that,  at  the  date  of  the 
lease,  he  was  about  seventeen  years  of  age,  and  that  Joseph 
M.,  so  being  a  minor,  went  upon  the  lands  as  a  member  of  his 
father's  family,  and  not  otherwise. 

We  consider  that  the  plaintiffs  might  have  safely  rested 
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their  case  apoB  this  testimony;  bat  they  went  farther,  and 
introduced  evidence,  not  so  madi  for  the  purpose  of  making 
oat  a  good  case  prima  facie  in  their  own  favor  against  J.  M. 
Wood,  as  for  the  purpose  of  showing  that  h6  was  est(q[>ped  in 
pais  ixom  alleging  that  the  land  was  his. 

The  testimony  upon  the  subject  of  the  estoppel  was  drawn 
by  the  plaintiffs  from  their  witness,  Williams,  who  testified 
that  White,  the  plaintiff's  assignor,  in  company  witb  William 
G.  and  Joseph  M.  Wood,  called  upon  him  in  June,  1851  —  five 
months  before  the  lease  was  in  fact  executed — and  that  in  the 
course  of  a  conversation  that  ensued  between  the  witness, 
William  O.  Wood  and  White,  White  exhibited  to  the  witness 
^'a  roU  of  papers  as  the  plan  of  his  land,  and  introduced  the 
Woods,  father  and  son,  to  the  witness,  and  said  they  were  to 
be  the  neighbors  of  the  witness;  that  he.  White,  had  leased 
the  premises  to  Wood  and  his  family,  and  hoped  that  he,  the 
witness,  would  find  them  agreeable  neighbors."  •  *  «  * 
^^  Joseph  M.  Wood  stood  by  his  father,  and  said  nothing." 

The  plaintiffs,  having  closed  their  case,  Joseph  M.  Wood,  as 
we  gather  from  the  record,  undertook  to  sostain  his  plea  of 
title  on  the  ground — first,  that  he  was  emancipated  by  his 
father  prior  to  the  execution  of  the  lease,  November  25th, 
1851;  second,  that  prior  to  the  date  of  the  lease,  and  after 
his  emancipation,  he  entered  upon  the  premises  in  his  own 
right,  and  that  he  has  ever  since  held  and  occupied  them, 
adversely  to  the  lessee,  to  White,  and  all  other  parties. 

For  the  purpose  of  maintaining  this  defense,  A.  J.  Gladding 
was  called  as  a  witness,  and  the  defendant  offered  to  prove  by 
him  ^'that  whilst  living  on  the  premises  in  oontrovmy,  both 
before  and  after  William  G.  Wood  went  upon  the  place,  the 
defendant,  Joseph  M.  Wood,  was  in  the  habit  of  doing  business 
on  his  own  account  and  in  his  own  name,  and  that  he  pa^ 
chased  his  own  supplies  of  provisions^  and  became  responsible 
for  them." 

This  testimony  was  objected  to  as  irrelevant  and  inunaterisL 
The  testimony  was  excluded  by  the  Oourt»  and  the  defendants 
excepted* 
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There  was  no  endenoe  that  the  plaintifffl,  or  those  under 
whom  thej  claimed,  had  ever  been  in  possession  of  the  premises, 
and  none  to* show  that  the  premises  belonged  to  them  by  title 
derived  from  the  original  proprietor. 

1.  An  infant  may  libel,  slander,  assanit,  convert,  and  dis- 
seize. He  can  contract  only  for  necessaries,  but  he  can  com- 
mit torts  as  ejBSciently  as  an  adnlt;  and  against  injuries  of  that 
character  his  nonage  will  afford  him  no  protection.  (2  Hill, 
Torts,  p.  605.)  '^An  actual  entry  by  an  infant  into  another's 
freehold  gains  the  possession,  and  makes  him  a  disseizor."  (8 
Bac  Ab.  p.  592.) 

From  these  principles  it  would  seem  to  follow  that  if  an 
infant,  whether  emancipated  or  not,  should  enter  upon  vacant 
lands  and  take  and  hold  possession  of  them  in  his  own  right, 
his  occupancy  would  be  followed  with  all  the  consequences 
which  would  attend  a  like  possession  on  the  part  of  an  adult 
But  a  decision  upon  Ihat  question,  in  its  breadth,  is  not  neces- 
sary to  a  decision  of  the  point  now  under  discussion. 

The  offer  made  on  behalf  of  Joseph  M.  Wood  was  in  effect 
to  prove  that  he  had  been  emancipated  by  his  father  prior  to 
liie  date  of  the  lease,  and  that  subsequent  to  the  emancipation, 
and  before  the  execution  of  the  lease,  he  entered  upon  and  took 
possession  of  the  premises  in  his  own  right,  and  that  this  state 
of  things,  so  inaugurated  before  the  lease,  continued  to  subsist 
thereafter. 

We  consider  that  the  facts  embodied  in  the  offer  would,  if 
proved,  have  constituted,  as  to  Joseph  M.  Wood,  a  good  defense 
to  the  action. 

The  power  of  a  father  to  emancipate  his  minor  child  cannot 
be  questioned;  nor  can  there  be  any  doubt  as  to  the  effect  of 
such  emancipation  upon  the  relations  of  the  persons  who  are 
parties  to  it  The  child  is  freed  by  emancipation  from  parental 
control;  he  .can  claim  his  earnings  thereafter  as  against  his 
father,  and  is  in  all  respects  his  own  man. 

Emancipation  is  defined  as  '^  An  act  by  which  a  person,  who 
was  once  in  the  power  of  another,  is  rendered  free,"  and  the 
adjudged   cases  show  that  the  doctrine  of  emancipation,   as 
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actually  admmistered^  is  not  less  oompreheiisiye  than  the  defi- 
nition. (Morse  v.  WeUon,  6  Conn.  547 ;  Jenney  v.  Alien,  12 
Kass.  875;  Chilson  v.  PhiUipe,  1  Vt  41;  Oale  v.  Parrotl,  1 
N.  H.  28 ;  Keen  v.  Spragtie,  8  GreenL  77 ;  Plummer  v.  Webh, 
4  Mason,  380;  Bwrlingame  v.  Burlingame,  7  Cow.  92.) 

If  then  the  evidence  offered  was  inadmissible,  it  was  not  for 
the  reason  that  the  main  proposition  to  be  proved  was  devoid 
of  legal  significance  and  valne,  and  it  remains  that  the  ruling 
of  the  Court  excluding  the  testimony  can  be  justified  onlj  on 
one  of  two  grounds :  first — that  the  evidence  had  no  tendency  to 
prove  the  proposition;  or,  second  —  that  the  defendant  was 
effectually  estopped  from  proving  it  at  the  time  when  the  evi- 
dence was  offered  and  rejected. 

The  facts  embraced  in  the  offer,  in  so  far  as  they  relate  to 
the  question  of  emancipation,  were  seoondary  and  circumstan- 
tial ;  and  in  so  far  as  the  offer  relates  to  the  question  of  Joseph 
M.  Wood's  personal  occupation  of  the  premises,  the  testimony 
offered  must  be  considered  as  positive  and  direct 

On  the  tendency  of  the  direct  evidence  to  prore  the  defense 
in  one  of  its  branches,  no  question  can  be  made,  and  as  to 
the  tendency  of  the  facts  enumerated  in  the  offer  to  prove  the 
emancipation  asserted,  we  entertain  no  doubt  Every  relation 
among  men,  whether  public  or  private^  may  be  said  to  tell  its 
own  story —  that  is  to  say,  it  is  followed  by  certain  sequences 
that  argue  the  existence  of  the  relation.  If  a  father  in  fact 
emancipates  his  minor  child,  all  observation  and  experience 
would  lead  us  to  expect  corresponding  changes  in  their  inte^ 
course  with  and  in  their  treatment  of  each  other.  The  facts 
named  in  the  offer  in  question  are  not  only  the  natural,  but  the 
known  and  established  incid^its  of  the  emancipation  which  the 
defendant,  Joseph  M.  Wood,  was  interested  and  offered  to 
prove.  (Canovar  v.  Cooper,  3  Barbour  S.  0.  116 ;  SiHes  v. 
Oranville,  6  Cush.  458 ;  CUntof^  v.  York,  86  Kaine,  167 ;  Chase 
v.  Smith,  6  Vt  656.) 

Kor  do  we  consider  that  the  defendant  Joseph  M.  Wood  was 
estopped  by  the  testimony  of  thd  witness  Williams  from  ptmog 
the  emancipation  and  entry  asserted  at*the  bar. 
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The  doctrine  of  eitoppd  has  no  application  to  infants. 
(McCoon  V.  Smith,  8  HiU,  147;  Broum  v.  McCune,  6  Sand- 
ford,  224.)  In  the  latter  case  Mr.  Justice  Sandford,  in  deliv- 
ering the  opinion  of  the  Court,  aays :  '^  In  respect  to  the  estoppel 
we  are  not  aware  that  any  ease  has  gome  the  length  of  holding 
a  part^  estopped  by  anything  he  has  eaid  oar  done  while  he  wa^ 
under  age.  And  we  think  it  would  be  repugnant  to  the  principle 
upon  which  the  law  protects  isfants  fi^n  ciyil  liabilities  in 
general.  It  is  true  that  Courts  of  equity  hsTe  sometimes  rer 
fused  relief  on  the  ground  of  fraud  or  suppression  of  the  parties 
seeking  it,  while  they  were  minors ;  and.  we  do  not  deem  it  necesi- 
eary  to  dissent  from  those  decisions.  At  the  same  time  we  are 
elear  that  the  doctrine  of  estoppel  is  inapplicable  to  infants.  A 
contrary  doctrine  would  overturn  the  whole  law  relative  to  the 
oontracts  of  infants." 

But  even  if  infants  were  under  the  law  of  estoppel,  still 
neither  they  nor  anybody  else  is  estopped  by  mere  evidence 
tending  to  prove  an  estoppel.  The  facts  of  the  estoppel  must 
be  found  or  given,  before  any  of  the  consequences  of  an  estop- 
pel can  be  claimed.  When  the  defendant's  testimony  was 
offered  and  rejected,  the  trial  was  still  in  progress,  and  the 
Court  could  not  properly  assume,  for  the  purposes  of  judgment 
on  the  interlocutory  question  presented,  that  the  facts  of  the 
estoppel  would  be  found  by  the  jury. 

There  is  another  ground  upon  which  the  counsel  of  respon- 
dent seek  to  vindicate  the  ruling  of  the  Court  now  in  question. 
It  is  stated  in  the  brief  as  follows :  '^  The  offer  was  too  broad 
as  to  time.  What  the  father  allowed  the  infant  to  do  after  the 
father  lived  on  the  premises,  or  indeed  after  the  father  had 
taken  a  lease,  was  altc^ther  immateriaL'^ 

Assuming,  for  the  purposes  of  argument,  that  both  the 
emancipation  of  the  son  and  his  entry  upon  the  premises  in 
bis  own  right,  must^  in  order  to  be  available,  hav^  antedated 
the  lease  to,  and  entry  of  the  father,  (a  point  by  no  means  free 
from  doubt,)  we  consider  that  the  question  whether  the  son 
bad  been  so  emancipated  or  not,  rested,  in  the  abaence  of  posi- 
tire  testimony,  upon  presumptions  to  be  drawn  from  tke 
mntoal  conduct  of  the  parties  during  the  whole  of  the  residue 
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of  die  nonage  of  the  son.  If  the  san^  prior  to  the  lease,  was  in 
possession  of  the  premises,  and  acted  independently  of  Iub 
father,  in  fact,  until  the  lease  was  given,  the  circamsUnce 
that  he  continued  bo  to  act,  and  without  parental  interfereDoe, 
until  he  attained  his  majority,  would  add  weight  to  the  pie- 
0umption  that  he  had  been  emancipated  in  the  first  instance, 
and  was  therefore  admissible. 

Whether  the  alleged  emancipation  was  simulated  meidj, 
or  brought  forward  aa  an  ''after  thought''  upon  fabricated 
testimony,  are  questions  with  which  the  state  of  the  leoord 
excuses  us  from  dealing. 

Judgment  reversed  and  new  trial  granted. 


HORACE  W.  OARPENTIER  v.  HENRY  WILLIAMSON, 
SAMUEL  WILSON,  JOHN  WILLIAMS,  GEORGi 
BLOOM,  EVERETT  BARTHOLOMEW,  GUILLERMO 
PALLEADEW,  and  LEWIS  M.  BEAXJDRY, 

MovroAcn  —  Pabtiss  vo  roBSCLOSun  or.— If  tiie  ownsr  of  lud  csceoto  t 
mortgaco  on  the  tame,  wliiai  la  duly  rooorded,  and  affeerwarda  malm  a  eoo- 
yeyance  of  the  mortgaged  premlaea  to  a  third  party,  and  the  mortgagee,  tftn 
the  conveyance,  without  actual  notice  of  the  deed,  and  before  It  is  recorded, 
forecloses  his  mortgage  and  obtains  a  decree  for  a  sale  wltiiovt  making  tb^ 
grantee  In  the  deed  a  party  dafondant,  and  hetBoM  the  salt  the  deed  U 
recorded,  the  parchaser  of  the  mortgaged  premlaea  at  the  SherUTs  nh 
under  the  decree  acqulrea  no  title. 

■nDiNCB  —  Whsn  Sbsbift's  Dmd  kot  Bblbvamt. — In  aneh  eaae  the  mort- 
gage, decree  of  sale,  and  8herlff*a  deed,  ava  aot  nlorant  tastimoay  to  show 
title  hi  the  purchaser  at  the  SherUTs  sals^  or  out  of  tiia  mortgagor's  grantee, 
or  his  assignee. 

BsROBS  —  What  RBVinwm)  ok  Appull  Fbox  JimaMiiiT. — On  an  appeal  ftoa 
a  Judgment,  errora  In  the  rulings  of  tbo  Court  Mlow,  In  the  progress  of  tiie 
trial,  are  auhject  to  rarlow  when  the  ezceptloBa  are  preaerred  hy  bill  of 
exceptions,  or  brought  up  In  a  atatement  on  appeal. 

Whin  New  Tbial,  QTATwumrt  uaao  ok  Afpbal  vbom  ImxiMnrr.— If  ft 
statement  Is  made  on  a  motion  for  a  new  trial*  and  an  appeal  la  lakeo  fioB 
the  Judgment  under  a  stlpulatloa  that  the  atatanaat  on  motion  for  aev 
trial  may  be  used  aa  the  statement  oa  appeal,  the  statement  may  be  used 
ao  far  as  It  presents  any  question  that  can  be  reylewed  on  appeal  from  the 
Judgment;  bat  no  farther. 

■VABJoa  APTSALg  nr  samb  Acxiom.— An  appeal  from  a  Jadlgmaat  ud  fiem 
an  order  denying  a  new  trial,  may  each  be  prosecnted  aeptrataly  la  tht 
same  action,  or  the  two  appeals  may  be  prosecuted  together. 
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QuiTCUkiM  Dbsd  —  What  it  Oonvstb. —  An  ordinary  quitclaim  deed  In  thla 
State  Is  sufficient  to  pass  any  estate  the  grantor  has  at  the  time  of  Its 
coEecntlon,  and  the  grantee  can  maintain  an  action  to  recoTcr  the  land  on  It, 
proVlded  the  grantor  could  have  done  the  samei 

RxYiKW  OF  BTiDSNcn  ON  Appbal  fbom  Judgmbnt.-^  Ott  appeal  from  a  Judg- 
ment, the  Supreme  Court  will  look  at  the  eyldenee  so  far  only  as  to  see  the 
raleraney  of  the  exceptions  taken  during  the  trial. 

Appeal  from  the  District  Oourt,  Third  Judicial  District, 
Alameda  Conn^. 

The  judgment  in  this  case  was  rendered  July  16th,  1863. 
A  statement  on  motion  for  new  trial  was  made  and  filed,  and 
on  the  16th  day  of  November,  1868,  an  order  was  made  deny- 
ing a  new  trial.  On  the  4th  day  of  March,  1864,  an  appeal 
was  taken  from  the  judgment  and  from  the  order  denying  a 
new  trial.  No  statement  on  appeal  was  made,  but  the  respon- 
dents' attorneys  stipulated  that  the  statement  on  motion  for  a 
new  trial  might  be  also  used  as  the  statement  on  appeal. 

The  other  defendants  were  in  possession  as  tenants  of  Wil- 
liamson. 

The  Court  below  found  as  facts,  that  on  the  Slst  day  of 
December,  1857,  Jos6  Domingo  Peralta  was  the  owner  in  fee 
simple  of  the  land ;  that  on  the  14th  day  of  May,  1858,  plain- 
tiff became  the  owner  of  an  undivided  one  third  of  the  same, 
and  on  the  6th  of  April,  1860,  of  an  additional  undivided  one 
sixth;  that  on  the  1st  day  of  January,  1862,  defendants 
entered  upon  the  land  and  ousted  and  ejected  plaintiff  from 
the  possession  of  the  same;  that  defendant  Williamson  has 
not  and  never  had  any  title  to  or  right  of  possession  to  the 
land,  or  any  portion  thereof;  and  that  Edson  Adams  is  the 
owner  of,  and  from  December  31st,  1861,  has  been  the  owner 
of  the  other  undivided  one  half  of  the  land. 

The  action  was  commenced  October  29th,  1862.  March 
18th,  1863^  defendants,  by  leave  of  the  Court,  filed  an  amended 
answer,  setting  up  title  in  defendant  Williamson  to  an  undi- 
vided one  half  of  the  land  acquired  by  Peralta's  deed,  dated 
Jannary  Slst,  1868. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

W.  W.  Crane,  Jr.,  for  Appellants. 
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One  tenant  in  common  can  only  recover  the  possession  of 
the  whole  premisee  aa  againat  a  treapaaser,  or,  moie  properlv 
speaking,  intruder,  who  enters  without  title  or  color  of  title; 
and  the  defendant  Williamson,  being  neither  a  trespasser  nor 
an  intruder,  but  deraigoing  title  from  Cipriano  Thum,  it  is 
immaterial  aa  between  himself  and  plaintiff  whether  his  daim 
of  die  title  ean  be  suooeaafully  assailed  by  Edson  Adams  or 
Jaynes,  or  not.  If  this  position  be  incorrect,  then  the  familiar 
maxim  that  in  ejectment  the  plaintiff  recovers  upon  the  strength 
of  his  own  title,  and  not  upon  the  wealmees  of  his  adversary's, 
ia  reversed,  because,  while  it  appears  that  either  Williamson, 
or  Adams,  or  Jaynes,  is  entitled  to  the  possession  of  one  half 
of  the  demanded  premises,  and  the  plaintiff  to  the  other  half 
alone,  yet  the  plaintiff  shall  have  the  whole,  because  William- 
son's title  is  weaker  than  Adams'  or  Jaynes'.  In  short,  tlie 
rule  claimed  by  plaintiff's  counsel  permits  one  tenant  in  com- 
mon in  an  action  of  ejectment  to  fish  for  his  co-tenant,  and, 
among  several  claimants,  to  ascertain  by  a  judicial  determina- 
tion which  is  entitled  to  that  position.  (Collier  v.  Corbett,  15 
Cal.  186;  Stark  v.  Barrett,  16  CaL  861;  Touchard  v.  Crow, 
80  CaL  150.) 

Fleming's  mortgage  created  merely  a  Hen  upon  the  prem- 
ises ;  the  fee  remained  in  Thum.  (Fogarty  v.  Sawyer,  17  CaL 
692;  Lord  v.  Norris,  18  CaL  487;  Dutton  ▼.  Washauer,  21 
Oal.  609.) 

The  question  then  is:  What  Ti^as  the  effect  of  Fleming's 
judgment  upon  the  fee  or  equity  of  redemption  of  Peralta,  he 
never  having  had  his  day  in  Court!  It  has  been  three 
times  distinctly  adjudicated  by  the  former  Supreme  Court, 
that  under  such  circumstances  the  fee  or  equity  of  redemption 
remains  undisturbed.     (Ooodenow  v.  Ewer,  16  Cal.  467.) 

In  Boggs  v.  Hargrave,  16  Cal.  560,  the  mortgagor  had  parted 
with  the  fee,  and  the  grantee  was  not  made  a  party  to  the 
action. 

The  Court  holds  that  the  equity  of  redemption  was  not 
foreclosed;  but  the  purchaser  at  the  Sheriff's  sale  could  not 
leoover  the  purchase  money,  aa  it  appeared  that  the  deed  from 
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the  mortgagor  was  executed  before  the  commencement  of  the 
suit,  and  was  recorded  before  the  sale.  {Burton  y.  Lies,  21 
CaL  87;  Watson  v.  Spenee,  30  Wend.  260;  Whitney  v.  Eig- 
gins,  10  Cal.  560.) 

The  deed  from  Thnm  to  Peralta  was  acknowledged  July 
11th,  1860,  and  was  delivered  on  ibat  day.  (Wyekoff  v. 
Bemsen,  11  Paige,  664.) 

The  foreclosure  suit  of  Fleming  v.  Thum  and  Adams,  wad 
oommenced  afterwards,  to  wit:  January  22d,  1861. 

The  deed  from  Thum  to'  Peralta  was  recorded  February 
25tb,  1861. 

Prom  that  time  it  was  notice  to  all  subsequent  purchasers. 
Fleming  bought  at  the  SherifiPs  sale  March  11th,  1861,  and 
was  a  subsequent  purchaser  with  notice;  (Boggs  t.  Hargrove, 
16  CaL  660;)  and  Peralta's  deed  has  priori^  oyer  such  subse* 
qVL&it  sale.  {Jackson  v.  Dubois,  4  John.  216 ;  Jackson  y.  Terry ^ 
18  John.  471 ;  Jackson  y.  Post,  9  Cow.  120 ;  Jackson  v.  Posi, 
16  Wend.  688;  Jackson  v.  Chamberlain,  8  Wend.  620.) 

Paitersonj  WaUace  di  Stow,  for  Bespondent 

The  Court  wiU  not  consider  the  sufficiency  of  the  eyideaM 
to  sustain  the  findings.    {Lower  y.  Ev>ox,  10  CaL  481.) 

This  seems  to  us  to  dispose  of  the  question  whether  defend* 
ant  Williamson  had  title  to  an  undiyided  moiety  or  not. 

On  the  trial  in  the  Court  below,  when  plaintiff  rested,  he 
had  shown  title  to  an  undiyided  half,  and  defendants  appeared 
to  be  wrongdoers,  who  had  entered  (according  to  the  ayennents 
of  the  complaint  and  the  admissions  made  by  the  amended 
answer)  October  1st,  1859,  wMiout  title  and  as  trespassers. 

Upon  that  state  of  facts  the  rule  is  well  settled,  that  aa 
against  defendants,  plaintiff  is  entitled  to  recoyer  and  be  re- 
stored to  the  possession  of  the  whole.  {OWk  y.  Evber,  20 
CaL  196;  ColUer  v.  Oorbett,  15  CaL  183.) 

When  this  action  was  oommeneed>  def aidants  had  no  title; 
neither  were  they  tenants  in  conimon  with  plaintiff  at  that  time 
nor  when  they  ousted  plaintiff  in  October,  1859;  end  thus  they 
endeayor  to  escape  plaintiff's  recoyery  of  damages  and  possee- 
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aon,  by  a  pretended  aoqtiisition  of  title  pendente  lite,  and  by 
amending  their  answer  by  now  acknowledging  that  the  plain- 
tiff has  title  to  one  half ,  and  setting  up  title  in  themselves  to 
the  other  half;  an  attitude  which,  in  our  judgment,  does  not 
particularly  commend  them  to  the  equitable  consideration  of 
this  Court. 

Again:  the  learned  counsel  for  appellants  mistakes  respon- 
dent's position  in  saying  that  he  (respondent)  '' claims  the 
other  half,  not  because  he  owns  it,  but  because  one  Edson 
Adams  does,  or  in  the  event  Adams  fails,  then  because  one 
Jaynes  is  the  owner.''  We  say  respondent  owns  one  half,  and  it 
follows  that  he  has  a  ri^t  to  the  possession  of  the  whole,  unless 
defendants  show  a  ri^t  to  joint  possession  with  plaintiff. 
Defendants  pleaded  such  ri^t  Plaintiff  (by  force  of  sections 
forty-six  and  sixty-five  of  the  Practice  Act)  takes  issue  upon 
the  plea,  and  avers  that  Adams  or  Jaynes  is  entitled  to  such 
joint  possession  with  plaintiff,  because  the  tide  is  in  Adams  or 
Jaynes  to  the  one  half  not  owned  by  plaintiff;  that  defendants 
do  not  show  any  right  to  the  possession  under  Adams  or  Jayn^, 
since  it  does  not  lie  in  the  mouths  of  defendants  to  say  plain- 
tiff cannot  recover  the  whole,  because  they  are  trespassers  and 
wxengdoera  as  between  them  and  Adams  and  Jaynes.  In  other 
words,  plaintiff  invokes  the  familiar  rule:  NvUus  eommoim 
eapere  potest  de  injuria  sua  propria. 

By  the  Court,  Sawtbb,  J. 

We  can  only  consider  the  questions  ariring  on  the  appeal 
from  the  jud^ent,  for  the  reason  that  the  appeal  from  tiie 
order  denying  a  new  trial  was  not  taken  in  time.  {DooUng  ▼. 
Moore,  20  CaL  141.)  . 

There  is  a  stipulation  in  the  reeord  that  the  statement  ^<m 
motion  for  a  new  trial  may  be  also  used  as  the  statement  on 
appeal  from  the  judgment''  The  statement,  therefore,  may 
be  used,  so  far  as  it  presents  any  question  that  can  be  reviewed 
on  appeal  from  the  judgment,  but  no  further. 

On  such  aippeal,  errors  in  the  mlings  of  the  Court  below  in 
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the  progress  of  the  trial  affecting  the  jndgmes^  are  subject  to 
review,  when  the  exceptions  are  preserved  by  bill  of  excep- 
tions, or  bronght  up  in  a  statement  on  appeal.'  (Brawn  ▼» 
Tottes,  7  CaL  399;  Bice  v.  GiuMrie,  18  CaL  53.) 

Plaintiff  sues  to  recover  the  possession  of  certain  lands. 
Defendants,  by  leave  of  the  Oonrt,  filed  an  amended  and  sup- 
plemental answer,  in  which  they  all^e  that,  since  the  com- 
mencement of  the  acticte,  they  have  became  the  owners  in  fee 
of  an  undivided  half  of  the  premises  in  controversy,  by  a  con- 
veyance from  one  Josfi  Domingo  Peralta,  who,  at  the  time  of 
said  conveyance  was  the  owner  in  fee  of  said  undivided  half. 

On  the  trial  the  plaintiff  proved  title  in  fee  in  himself  to  an 
undivided  half  at  the  time  of  the  entry  of  defendants,  and  that 
one  Cipriano  Thum,  on  the  10th  day  of  July,  1860,  before  the 
commencement  of  this  action,  held  title  in  fee  simple  to  the 
remaining  half,  and  then  rested. 

The  defendants  then  introduced  in  evidence  a  deed  from  said 
Cipriano  Thum  to  Jos6  Domingo  Peralta,  dated  the  10th,  and 
adknpwledged  on  the  11th  of  July,  1860,  and  recorded  Feb- 
ruary 26th,  1861.  Also  a  deed  from  said  Josfi  Domingo  Per- 
alta and  wife  to  defendant  Williamson,  dated  January  81st, 
1863,  and  then  rested.  Said  deeds  conveying  three  undivided 
eighths  of  the  premises  in  question. 

The  plaintiff,  in  rebuttal,  then  gave  in  evidence  a  mortgage 
from  said  Cipriano  Thum  to  Wm.  B.  Fleming,  dated  July  6, 
and  recorded  July  7,  1880;  also  a  judgment  roll  in  an  action 
(No.  8,866)  in  the  Twelfth  Judicial  District  for  the  City  and 
County  of  San  Francisco,  to  foredose  said  mortgage,  in  which 
action  said  Wm.  R  Fleming  was  plaintiff  and  CKpriano  Thum 
and  one  Edson  Adams  were  defendants,  whereby  it  appeared 
that  the  complaint  in  said  cause  was  filed  January  22,  1861, 
and  a  decree  for  foreclosure  and  sale  entered  Febmary  9, 1861. 
Also,  a  notice  of  lis  pendens  in  due  form  in  said  suit,  filed  in 
the  Recorder's  office  of  Alameda  County,  Janury  23,  1861. 
Also,  an  order  of  sale  in  said  cause,  with  the  Sheriff's  return, 
showing  a  sale  of  the  premises  to  plaintiff,  Wm.  B.  Fleming, 
March  11,  1861.     Also,  an  assignment  of  certificate  of  sale  in 
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said  case  by  Fleming  to  Edsoa  Adams,  with  admission  that 
Adams  paid*  the  consideration  of  eight  hundred  dollars.  Also, 
Sheriff's  deed  of  premises  to  Adams  after  expiration  of  time 
for  redemption.  To  the  introduction  of  each  of  said  instra* 
ments  of  evidence  the  def enxianta  in  proper  time  and  in  due 
form  objected.  The  pbjectiona  were  severally  overruled  and 
defendants  excepted^ 

The  first  ground  of  objection  is,  ^^  that  neither  the  defend- 
ants in  this  action,  nor  Jos6  Domingo  Peralta,  were  parties  to 
said  action  or  judgment,  to  wit:  Case  No.  8,356,  and  are  not 
bound  by  any  of  the  proceedings  therein,  and  said  several  docu- 
ments and  papers  are  not  relevant  to  the  issue."  These  rulings 
ar6  relied  on  as  error. 

If  this  objection  is  well  founded,  the  judgment  cannot  be 
sustained,  for  it  is  manifest  from  the  findings  that  the  evidence 
must  have  produced  an  effect  unfavorable  to  the  defendants. 

The  plaintiff  had  shown  title  to  one  undivided  half  in  him- 
self, and  to  the  other  in  Thum.  The  defendants  then  showed 
that  three  eighths  of  Thum's  half  had  been  conveyed  to  defend- 
ant Williamson.  To  meet  this  phase  of  the  case  the  plaintiff 
claimed  that  Williamson's  chain  of  title  had  been  intercepted 
before  it  reax^hed  him,  and  that  Thum's  title  had  passed  to 
Edson  Adams ;  but  if  Edson  Adams'  title  failed^  that  then  it 
passed  through  another  line  to  one  Anselm  Jaynes.  The  evi- 
dence just  riicited  was  introduced  to  maintain  the  proposition 
that  Thum's  title  had  vested  in  Adams.-  The  action  was  tried 
by  the  Court  without  a  jury,  an.d  special  findings  were  filed. 
The  Court  found  that  the  title  to  one  undivided  half  was  in 
plaintiff,  and  the  other  half  in.  Adams,  and  not  in  Williamsou. 
Of  course,  if  in  Adams,  it  could  not  be  either  in  Jaynes  or 
Williamson.  Haying  found  that  Adams,  and  not  Williamson, 
was  the  co-tenant  of  plaintiff ,  judgment,  was  entered  in  favor 
of  the  plaintiff  for  the  whole  of  the  premises,  and  not  one 
undivided  half,  as  it  woul4  have  been  had  the  title  to  a  part 
been  found  to  be  in  Williamson.  Had  the  Court  found  against 
the  title  of  Adams,  we  are  not  authorized  by  the  findings 
to  say  whether  it  vaiouXd  have  found  in.  favor  of  Williamson  or 
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Jaynes.  As  the  Court  found  the  title  to  one  half  to  he  in 
AdaniBy  we  must  presiune  that  the  testiiQony  under  considera- 
tion contributed  to  that  result  If  Adams  acquired  the  title, 
it  was  through  the  proceedings  foredosiiig  Fleming's  mortgage, 
and  it  will  be  necessary  to  consider  the  effect  of  the  foreclosure 
on  the  title  of  Jos6  Domingo  Peralta,  under  which  defendants 
olainu  The  order  in  which  the  several  transactions  occurred, 
as  we  have  already  seen,  is  as  follows:  Thum's  mortgage  to 
Fleming,  bearing  date  July  6th,  was  recorded  on  the  7th.  He 
deeded  to  Peralta  on  the  10th  of  the  same  month.  The  con- 
veyance to  Peittlta,  therefore,  was  subject  to  the  mortgage. 
Fleming  commenced  his  suit  to  foreclose  his  mortgage  January 
22,  1861,  without  making  Peralta  a  party  to  the  suit.  The 
decree  of  foreclosure  was  entered  on  the  9th  of  February, 
1861;  Peralta's  deed  of  July  10th  was  recorded  on  the  25th 
of  February,  1861.  The  sale  under  the  decree  of  foreclosure 
was  made  by  the  Sheriff  on  the  11th  of  March  following  to 
Finning,  the  plaintiff  in  the  foreclosure  suit;  and  Fleming 
conveyed  his  interest  ao  purchased  to  Adams.  At  the  time  of 
the  commencement  of  the  foreclosure  suit,  then,  the  title  to 
the  land,  subject  to  the  mortgage,  was  in  Peralta,  although  his 
deed  was  not  on  record.  His  title  was  good  as  to  all  the  world 
exoept  a  par^  deriving  title  from  Thum  for  a  valuable  con- 
sideration without  actual  notice.  It  has  been  settled  by  re- 
peated decisions  of  the  late  Supreme  Court,  that  the«title  of  the 
grantee  of  mortgaged  premises  is  not  affected  by  a  foreclosure 
of  the  mortgage  in  a  suit  commenced  after  the  conveyance  by 
the  mortgagor  unless  the  grantee  is  made  a  party  to  the  suit 
(Ooodenaw  v.  Ewer,  16  Oal,  467 ;  Boggs  v.  Hargrove,  lb.  560 ; 
Burton  V.  lAes,  21  Cal.  88;  Fogarty  v.  Sawyer,  17  Gal.  692.; 
Lord  V.  Morris,  18  Cal.  482 ;  Dutton  v.  Warschauer,  21  Cal. 
610.) 

Peralta,  not  having  been  made  a  party  to  the  foreclosure 
suit,  his  title  was  not  affected  by  the  foreclosure  and  sale, 
unless  Fleming  and  his  grantee,  Adams,  can  be  r^arded  as 
purchasers  for  a  valuable  consideration,  without  notice,  under 

the  Aot  relating  to  the  record  t£  conveyance^;  and  we  do  not 
Vau  XXV^ll 
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eee-  how  they  oan  be  so  regarded.  At  the  time  of  tiie  entry 
of  the  decree,  it  is  true,  Peralta's  deed  was  not  on  record; 
but  he  had  acquired  his  title  long  before  the  suit  was  com- 
menced. He  got  nothing  after  the  cOTunencement  of  the  suit 
that  he  did  not  have  before.  He  merely  put  his  deed  on 
record;  and  this  was  done  before  any  sale  under  the  decree 
had  taken  place.  Fleming  parted  with  nothing  on  the  faith 
of  the  record.  He  was  not  a  purchaser  till  the  sale.  At  the 
moment  of  the  sale  he  was  no  worse  and  no  better  off  than 
when  he  took  his  first  mortgage.  No  consideration  had  as  yet 
moved  from  him,  and  when  the  sale  took  plaoe  Peralta'a  deed 
was  on  record  and  all  the  world  had  notice.  Fleming  pur- 
chased with  his  eyes  open,  and  he  got  nothing.  When  Peralta's 
deed  was  put  upon  record,  Fleming,  if  he  had  no  knowledge 
of  it  before,  should  then  have  opened  his  decree  and  taken 
the  proper  proceedings  to  make  Peralta  a  party,  or  should  have 
proceeded  in  some  other  appropriate  manner  to  foredoae  the 
mortgage  upon  Peralta's  interest  before  proceeding  to  a  sale. 
Adams  of  course  purchased  from  Flemikig  with  notice,  and 
is  in  no  better  position  than  he. 

Under  this  view  of  the  case  the  defendants  were  not  barred, 
or  in  any  way  affected  by  the  said  several  documents  and  pro^ 
ceedings  introduced  in  evidence  under  objection  and  exception, 
and  they  were  irrelevant  to  the  issues  for  that  reason.  Their 
admission  -in  evidence  was  therefore  error,  and  as  the  finding 
of  title  in  Adams  must  necessarily  have  been  affected  by  this 
testimony,  it  follows  that  the  judgment  must  be  modified  as 
hereinafter  indicated,  or  reversed  and  a  new  trial  had.  We 
have  not  overlooked  the  fact,  that,  in  deciding  the  motion  for 
a  new  trial  at  a  subsequent  term,  the  learned  Judge  who  tried 
the  cause  came  to  the  conclusion  that  he  had  committed  an 
error  in  finding  that  the  title  had  passed  to  Adams  by  virtue 
of  the  foreclosure  proceedings,  but  still  denied  a  new  trial  on 
the  ground  that  the  testimony  would  have  justified  him  in 
finding  the  title  in  Jaynes.  The  judgment  is  baaed  on  the 
finding  as  it  was  made  at  die  time  of  the  trial,  and  the  title  is 
affirmatively  found  to  be  in  Adams  and  not  in  Jaynes.    We 
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cannot  substitute  for  it  a  different  state  of  facts  appearing  in 
the  opinion  of  the  Court,  rendered  at  a  subsequent  term,  in 
deciding  the  motion  for  a  new  trial. 

The  Court  find  title  to  an  undivided  half  of  the  premises  in 
controversy  in  plaintiff,  and  he  was  entitled  to  recover  to  that 
extent.  T^e  record  furnishes  the  data  necessary  to  enable  the 
Court  to  modify  the  judgment. 

It  is  therefore  ordered  that  the  plaintiff  liave  fifteen  days  in 
which  to  file  his  written  consent  that  the  judgment  be  modi- 
fied in  accordance  with  the  views  expressed  in  this  opinion, 
and  upon  filing  such  written  consent,  that  an  order  be  entered 
directing  the  Court  below  to  so  modify  its  judgment  that  the 
plaintiff  recover  an  undivided  half  of  the  premises  in  contro- 
versy, together  with  the  entire  amount  of  damages  found  by 
tiie  Court  and  the  costs  of  the  Court  below.  In  default  of 
filing  such  written  consent,  it  is  ordered  that  judgment  be 
entered  reversing  the  judgment  and  ordering  a  new  trial.  It 
is  further  ordered  that  the  appellant  recover  his  costs  of 
appeal 

Mr.  Justice  Shavtxb,  having  been  of  counsel,  did  not  sit  on 
the  hearing  of  this  case» 

Upon  petition  for  rehearing  llie  Court  delivesed  the  follow^ 
ing  opinion* 

By  the  Court,  Sawyxb,  J. 

Counsel  for  respondent  acquiesce  in  '^the  law  as  declared  in 
the  opinicm  of  the  Court,"  but  think  the  opinion  based  on  a 
misapprehension  of  the  facts,  and  ask  a  rehearing. 

Plaintiff  proved  title  to  an  undivided  lialf  in  himself,  and 
to  the  other  half  in  Thum«  Thum  mortgaged  his  half  to 
Fleming,  and  then  quitclaimed  three  undivided  eighths  only 
to  Feralta,  leaving  one  eighth  in  himself.  The  first  misappre- 
hension is  supposed  to  consist  in  overlooking  the  fact  that  one 
eigihth  remained  in  Thum,  and  that  the  foreclosure  as  to  that 
eighth  was  valid  without  making  Peralta  a  party.    And  it  is 
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said  that  the  record  in  the  foredosure  suit  was  relevant  for 
the  purpose  of  showing  that  the  title  to  one  eighth  paased  to 
Adams  under  the  decree  and  sale  in  that  suit,  and  that  it  was 
offered  for  the  puiqpofle  of  deraigning  title  to  that  eighth  to 
Adams.  There  is,  however,  no  such  limitation  as  to  the  pur- 
pose for  which  the  record  was  introduced,  shown  by  the  record. 
But  the  fact  that  the  one  eighth  remaining  in  Thum  had 
passed  to  Adams  was  itself  irrelevant  to  any  issue  in  the  case, 
consequently  any  testimony  tending  to  prove  that  fact  alone 
was  irrelevant. 

The  material  fact  to  show  was,  that  the  title  to  the  three 
eighths,  which  had  prima  facie  been  ^howni^.to  have  passed  to 
Peralta,  and  through  him  to  Williamson,  had  been  intercepted 
before  it  reached  Williamson  and  passed  to  Adams  or  some- 
body else — it  matters  not  to  whom — and  not  to  show  what 
became  of  the  one  ei^th  to  which  Williamson  had  shown  no 
apparent  title.  It  was  not  necessary  for  the  plaintiff  to  prove 
that  Williamson  did  not  own  one  half*  That  was  an  iBsoe 
presented  by  defendant,  and  it  devolved  upon  him  to  make  a 
prima  facie  case,  and  not  to  the  plaintiff  to  negative  it  He 
had  only  giv^i  teistimony  tending  to  prove  tiiat  he  had  acquired 
three  eighths.  It  could  only  be  relevant  to  show  that  these 
three  eighths  had  passed  to  some  other  party.  It  did  not 
matter  whether  the  other  eighth  remained  in  Thum,  or  passed 
to  Adams,  or  to  some  other  person.  It  was  just  as  available 
to  the  plaintiff  as  a  weapon  of  offense  or  defense  remaining  in 
Thurn,  as  if  it  had  passed  to  Adams.  It  was  enough  for  the 
plaintiff's  purposes  that  defendant  had  shown  no  title  to  it  in 
himself. 

All  the  other  points  arising  on  this  appeal  argued  in  the 
petition,  except  the  eighth  and  tenth,  are  but  modifications  of 
the  same  point,  or  are  disposed  of  upon  the  same  principles^ 
and,  so  far  slb  they  are  deemed  to  require  notice,  we  shall  con- 
sider them  together. 

It  is  supposed  that  the  Court  gave  top  little  weight  to  the 
eleventh  and  twelfth  findings,  to  the  effect  that  WilliamaoD 
and  his  co-defenda^Lts  had  no  right  or  title  whatever,  etc;  and 
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too  mnoh  pramnenee  to  the  flnding  that  the  title  to  dne  half 
was  in  Adams,  which  last  finding,  it  is  contended,  Is  mete  vav 
plnsag^  and  ought  not  to  be  considered  at  all. 

The  counsel  are,  we  think,  mistaken  in  this  supposition  also. 
We  only  considered  the  affiimatiye  finding  in  favor  of  Adams 
IB  its  TOlation  to  the  finding  against  defendants,  and  to  the  eri- 
denoe  admitted  nnder  eacception  tending  to  support  diose  find- 
ings. And  it  is  difficnlt  to  separate  them.  The  Court  having 
found  title  to  one  half  in  plaintiff,  and  to  the  other  half  in 
Adams,  the  finding  that  the  defendants  had  so  title  necessarily 
followed,  for  the  title  to  the  same  half  could  not  by  any  possi- 
bility be  in  Adams  and  in  def^idant  at  the  same  time.  But 
concede,  as  plaintiff  contends,  the  finding  as  to  Adams  to  be 
surplusage — that  it  is  out  cf  the  record — that  the  findings 
against  defendants  only  remain,  and  the  condition  of  the  plain- 
tid  is  no  better. 

The  question  then  stands  thus:  The  plaintiff  pixyres  title 
to  one  undivided  half  in  himself,  and  to  the  other  half  in 
Thum,  and  rests*  He  has  made  a  prima  fade  case.  The 
defendants  then,  to  maintain  the  affirmative  of  the  issues  pre- 
sented by  them,  introduce  deeds  apparently  deraigning  title 
to  them  from  Thum  to  three  eights.  This  is  sufiicient  to 
protect  their  possession  to  the  extent  of  three  undivided  eighths. 
The  plaintiff  must  now  rebut  the  defendants'  proofs,  and  the 
only  evidence  that  can  have  any  possible  relevancy  to  the  issue 
is  testimony  to  show  that  defendants  never  acquired  those  three 
undivided  eighths,  or  if  they  did,  that  they  had  subsequently 
passed  from  defendants  to  somebody  else.  The  title  to  those 
particular  three  eighths  is  now  the  only  iflsua  On  this  issue 
the  plaintiff  offered  the  mortgage  of  Thum  to  Fleming,  and 
the  proceedings  of  foreclosure,'  sale,  etc,  under  it.  If  these 
proceedings  were  binding  upon  Peralta,  they  were  relevant, 
because  in  that  ovent  the  title  was  intercepted  before  it  reached 
Williamson  and  nothing  passed  to  him,  and  his  evidence  of  title 
to  the  three  eighths  would  be  suoeassfully  overthrown.  But  if 
Peralta  was  not  bound  by  the  foreclosure,  then  his  title  was  not 
affected,  and  the  proceedings  were  irrelevant  to  the  issue,  be- 
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oause  thej  did  not  prore,  or  tend  in  tiie  slii^itest  d^giee  to 
prove,  that  the  title  to  the  three  ei^te  did  not  pass  to  Wil- 
liamson. The  Conrt  held  them  to  be  relevant,  and  as  linen 
camiot  be  the  slightest  pretense  that  they  were  relevant  for  any 
^ther  purpose  whatever,  the  Conrt  must  necessarily  have  held 
the  proceedings  to  be  valid  and  to  cut  off  the  equity  of  redemp- 
tion in  Peralta.  Having  admitted  the  testimony  against  the 
objection  and  ecceptioii  of  the  defendants,  we  must  presoma 
that  the  Oouit  considered  it  and  gave  it  weight  And  giving 
it  its  proper  weight  as  relevant  to  the  issue,  the  Court  neoea- 
sarily  found  the  eleventh  and  twelfth  issues  against  the  de- 
fendants, that  they  did  not  have  and  never  did  have  any  title 
to  or  rigiht  of  possession  in  the  land,  etc  Any  other  finding 
would  have  been  manifestly  contrary  to  this  evidence.  It  ifl 
tme  the  Court  might  have  disregarded  this  evidence  entirely, 
and  there  might  have  been  other  testimony  about  which  we 
know  nothing,  amply  sufScient  to  sustain  the  finding.  Bot 
here  is  testimony  erroneously  admitted,  which,  if  considered  at 
all,  was  sufficient  of  itself  to  sustain  the  finding  on  that  point, 
and  we  are  bound  to  presume  that  it  was  considered,  for  its 
effect  as  evidence  was  necessarily  passed  upoa  in  the  ruling 
upon  its  admissibility. 

We  held  that  the  foreclosure  proceedings  did  not  affect  the 
title  of  Beralta,  who  was  not  a  party  to  the  suit,  and  in  the 
law  thus  laid  down  the  oounsel  for  respondents  '^  cheerfully 
acquiesce,"  This  point  being  admitted,  it  is  clear  ta  oar 
minds,  from  the  considerations  just  presented,  that  the  record 
of  those  proceedings  was  irrelevant  and  inadmissible.  If  thie 
judgment  can  be  supported  with  such  an  error  in  the  admis- 
sion of  testimony  in  the  record,  it  would,  in  our  judgment,  be 
difficult  to  find  a  case  where  a  judgment  should  be  i-eversed 
for  error  in  admitting  irrelevant  and  improper  testimony. 
The  adoption  of  the  rule  insisted  on  by  respondent  in  this 
case  would  certainly  relieve  counsel  fmn  a  great  deal  of 
labor  in  taking  objections  and  exceptions  in  the  trial  of  cases, 
and  the  Court  from  further  labor  and  perplexity  in  reviewing 
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them.  There  may  have  been,  it  is  true^  sufficient  testimony 
to  sustain  the  finding  without  the  objectional  evidence. 
We  do  not  know  what  other  evidence  was  introduced* 
But  there  was  error;  ^'and  the  rede  is  that  every  error  is 
prima  facie  an  injuiy  to  libie  party  against  whom  it  is 
made;  and  it  rests  with  the  other  party  clearly  to  show,  not 
that  probably  no  hurt  was  done,  but  that  none  could  have 
been,  or  was  done  by  the  error/'.  {Jackson  y.  Feather  Biver 
Water  Company,  l4  Cal.  25.)  There  is  nothing  before  ua 
which  shows  that  no  injury  was,  or  that  none  could  have  been 
done. 

Counsel  are  mistaken  in  supposing  that  ^^  unless  that  issue 
(the  issue  as  to  title)  was  affirmatively  found  in  favor  of  the 
appellants  the  judgment  was  not  erroneous,"  because  a  nega- 
tive finding  on  that  point,  or  a  failure  to  find  affirmatively, 
may  have  been  based  upon  testimony  erroneously  admitted^ 
and  in  such  case  the  judgment  would  be  erroneous  for  the 
reason  that  the  finding  which  supports  it  rests  upon  improper 
evidence. 

The  respandents  now  insist  that  the  Court  cannot  oonaider 
on  this  appeal  the  error  relied  on,  for  the  reason  that  the 
appellant  assigned  the  same  error  in  a  motion  for  a  new  trial 
which  was  decided  against  him,  and  not  having  appealed  from 
the  order  denying  a  new  trial,  he  is  concluded  by  that  ruling. 
We  think  there  is  no  force  in  this  objection.  An  error  of  law 
in  admitting  or  rejecting  testimony  is  subject  to  be  reviewed 
on  appeal  from  the  judgment  when  the  ruling  «is  made  a  part 
of  the  record  by  a  bill  of  esceptions,  or  by  a  statement  on 
appeal.  It  ia  true  the  same  error  may  also  be  reviewed  on 
appeail  from  an  order  denying  a  new  trial.  But  the  two 
modes  are  independent  of  each  other.  The  appeal  from  the 
judgment  does  not  depend  upon  the  motion  for  new  triaL 
The  latter  proceeding  is  subsequent  to  the  judgment.  An 
appeal  from  the  judgment  may  be  taken  without  waiting  for 
the  determination  of  a  motion  for  new  trial,  or  the  two  appeals 
may  be,  and  usually  are^  prosecuted  together.  As  to  thos^ 
errors  which  may  be  reviewed  on  either  appeal,  the  remedy  ia 
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concurrent,  and  the  party  may  pnrsne  either  appeal  and  aban- 
don the  other.  The  late  Supreme  Court  recognized  this  doe* 
trine  in  several  instances.  (Hastings  v.  Halleck,  18  GaL  207; 
Towdy  V.  Ellis,  22  Cal.  659.)  The  cases  cited  go  beyond  the 
requirments  of  th«  case  now  under  consideration,  for  in  tbia 
case  the  parties  stipulated  that  the  statement  in  the  record 
''  may  be  also  used  as  the  statement  on  appeal  from  the  judg- 
ment," and  the  statement  distinctly  presents  the  error  and 
sufficient  testimony  to  give  it  point. 

The  counsel  are  right  in  assuming  that  none  of  die  evidence 
is  before  this  Court,  except  so  far  as  is  necessary  to  point  the 
exception  taken  by  defendant  to  the  ruling  of  &e  Court  in 
admitting  testimony.  And  we  did  not  in  the  former  opinion, 
nor  have  we  in  this,  considered  the  testimony,  except  so  far  as 
the  tendency  of  the  evidence  to  prove  the  issues  served  to 
illustrate  the  bearing  of  the  supposed  erroneous  ruling  upon 
the  finding  and  judgment  Nor  did  we,  as  seems  to  be  sup- 
posed, refer  in  our  opinion  to  the  opinion  of  the  District  Judge 
on  the  motion  for  new  trial  to  aid  our  decision.  It  was 
referred  to  simply  to  show  that  conceding  it  to  be  before  us, 
we  had  not  overlooked  that  portion  of  the  record,  and  that  our 
reasoning  was  not  obviated  by  anything  appearing  in  ihat 
opinion. 

The  last  point  made,  is,  that  Peralto  took  nothing  from 
Thum  because  his  deed  was  only  a  technical  quitclaim  deed; 
and  as  Peralto  had  no  estate  before  upon  which  the  quitclaim 
deed  could  operate,  nothing  passed  by  it  An  ordinary  quit- 
claim deed,  in  this  State,  is  sufficient  to  pass  any  estate  the 
grantor  has  at  the  time  of  the  execution  of  the  deed.  An 
action  to  recover  the  land  can  be  maintained  upon  it,  provided 
the  grantor  could  have  maintained  the  action*  {StMifim  v. 
Davis,  4  Cal.  291;  Downer  v.  BmitK  24  CaL  114;  see  abo 
NoHhrop  V.  Wright  7  Hill,  489.) 

An  elaborate  argument  and  petition  for  rehearing  has  al8<v 
been  filed  on  behalf  of  Edson  Adams.  We  have  searched  the 
record  in  vain  to  find  any  party  to  the  suit  by  that  name. 
Adams  was  a  witness,  but  he  has  no  standing  in  Court  which 
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entitles  him  to  be  heard.  We  have^  however,  examined  the 
ai^^oment,  to  see  if  it  contained  any  siiggestions  worthy  of 
consideration.  *We  find  no  point,  which  could  be  considered 
an  appeal  from  the  judgment,  not  presented  in  respondent's 
petition  and  argument  The  other  questions  discussed  in 
Adams'  pedtion  relate  to  the  eridence  and  facts  of  the  case, 
which  could  only  be  considered  on  appeal  from  the  order 
denying  a  new  trial,  and  the  appeal  from  that  order  is  not 
before  u& 

After  a  careful  consideration  of  the  petition  for  rehearing, 
we  are  unable  to  perceive  that  any  fact  was  misapprehended  by 
us  in  our  former  opinion,  or  any  principle  of  law  misapplied. 

The  further  examination  of  the  case  by  the  light  of  the  argu- 
ment in  the  petition  for  rehearing  confirms  us  in  the  opinion 
that  our  former  decision  is  correct. 

Rehearing  denied,  and  ordered  that  respondent  have  five  days 
after  filing  this  opinion  to  file  stipulation  mentioned  in  former 
order. 


AIXEN  T.  WIIXSON  V.  WILLIAM  MoEVOT  ato  JOHN 

F,  CONLIN. 

FioinDi  er  Onm  «o  Bat  Aim  ah  OsoaB^-ZThe  Govt  lias  np  power  to  Mt 
aside  an  order  denylnf  a  new  trial,  after  the  adjournment  of  the  term  at 
which  it  was  made. 

loABiuTT  ON  ttuxmcnon  Bolts. — 1m  aa  action  on  an  intonetion  bond,  the 
fees  vf  an  attemej  employed  to  r^alit  the  injunction  cannot  be  recovered  as 
damages  nnlese  they  haye  been  paid.  The  fact  that  the  plaintiff  is  rabject 
to  a  liability  to  hia  attorney,  wlthont  ihowinc  actual  payment  to  him,  ia 
tnautlelent. 

Affxai.  from  the  Distarict  Court,  TwelfA  Judicial  District, 
Gity  and  County  of  San  Prancisoo. 

The  Ceiirt  below  found  as  facts  that  on  the  Slst  day  of 
January,  1857,  an  order  was  made  in  the  case  of  KnowUs  et 
dL  y.  Inches  and  Caldefrwood,  that  a  preliminary  injunction 
iasue  upon  plaintiffs'  filing  an  undertaUng  in  the  sum  of  one 
thgoaand  dollars.     That  the  undertakitig  was  filed  on  the  fifth 
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day  of  Febraary  following,  and  the  writ  of  injunction  issned, 
which  was  served  on  defendant  Inehes  on  the  11th  day  of 
February  following.  That  on  the  first  day  of*  August,  1857, 
the  bill  was  dismissed  and  the  injunction  dissolved.  That  aa 
answer  was  put  in  and  the  cause  tried  by  an  attorney  and 
counsellor  at  law,  acting  on  behalf  of  defendant  Inches,  and 
that  for  his  services  seven  hundred  dollars  would  be  a  fair  oomr 
pensation. 

The  other  facta  ate  stated  in  the  opinion  of  the  GourL 

AlUn  T.  WiUson,  in  person,  for  Appellant 

iff.  W.  Stow,  for  Respondent  McEvqy. 

Stanley  &  Hayes,  for  Respondent  Conlin. 

By  the  Court,  RHonxs^  J* 

This  suit  was  brought  on  an  injunction  bond,  ezeooted  bjr 
the  present  defendants,  to  Inches  and  Oalderwood,  the  defend- 
ants in  the  case  of  Knowles  v.  Inches  and  Calderwood,12  GaL2UL 
It  is  described  in  the  complaint  as  a  "certain  undertaking,  where- 
by they  undertook  and  promised  that  they  would  pay  all  damaga^ 
not  exceeding  the  sum  of  one  thousand  dollars,  that  the  said 
Inches  and  Oalderwood  should  sustain  by  reason  of  said  injunc- 
tion, if  the  Court  should  finally  decide  that  the  said  plaintiffs 
in  that  suit  were  not  entitled  thereto."  Inches  assigned  the 
bond  to  the  present  plaintiff.  The  Court  found  for  the  defend- 
ants, and  judgment  for  costs  was  entered  upon  the  finding  on 
the  27th  of  March,  1860.  The  plaintiff  moved  for  a  new  trial 
and  filed  his  statement,  and  on  the  18th  day  of  August,  1840, 
the  motion  was  ''  regularly  called  up  for  argument  in  its  order 
upon  the  calendar,  on  motion  of  defendant's  counsel,  no  pe^ 
son  appearing  to  object  thereto,"  as  appears  from  the  minutes 
of  the  Court,  and  was  then  denied*  The  Court  then  adjourned 
for  the  term. 

The  plaintiff,  on  the  IMih  day  of  September,  1860,  ssrfsd 
the  defendants  witii  netioe  of  a  motion  to  set  aside  the  <vder 


SUPEEME  OOITBT — APBIL  TERM,  1864.      171 

WUlmi  «.  McBto7  •(  A 

denyijig  the  motion  for  a  new  trials  and  on  the  22d  day  of 
September  the  Court  set  aside  the  order  denying  the  motion 
and  the  defendants  excepted  to  the  decision  of  the  Court;  and 
thereupon  the  Court  again  denied  the  plaintifPs  motion  for  a 
new  trial.  The  plaintiff  filed  and  served  his  notice  of  appeal 
from  the  judgment  and  from  the  order  of  the  22d  of  Septem- 
ber, denying  his  motion  for  a  new  trial. 

The  defendants  now  insist,  that  the  order  made  on  the  22d 
day  of  September,  setting  aside  the  order  made  at  the  previ- 
ous term  on  the  18th  day  of  August,  was  void.  The  point  is 
well  taken.  We  so  held  in  Castro  v.  Richardson,  25  Cal 
49,  in  affirmance  of  the  repeated  decisions  of  the  late  Supreme 
Court,  and  we  are  satisfied  that  our  opinion  in  that  case  is 
correct  on  principle  and  authority.  This  disposes  of  the  appeal 
frcoa  the  order  denying  the  motion  for  a  new  trial,  and  the 
statement  falls  with  the  motion. 

The  plaintiff  contends  that  he  is  entitled  to  judgment  on 
the  findings.  The  only  breach  of  the  bond  assigned  by  the 
plaintiff  is  that  ''the  said  Inches  sustained  damages  to  the 
amount  of  one  thousand  dollars,  by  reason  of  said  injunction, 
by  being  compelled  to  retain  and  employ  attorneys  and  coun- 
sellors at  law,  and  to  pay  them  large  compensatian,  to  wit: 
to  the  amount  of  one  thousand  dollars  to  prevent  said  injuno* 
tion  from  being  made  perpetual  and  to  procure  its  dissolution." 

The  Court  found  for  the  plaintiff  all  the  facts  set  forth  in  his 
complaint,  except  that  in  relation  to  the  payment  by  Inches  of 
compensation  to  his  attorneys  and  counsellors;  Upon  that 
issue  the  Court  found  ''that  there  was  no  evidence  of  any 
money  having  been  paid  by  said  Inches,  or  his  having  given 
any  valuable  or  other  consideration  to  any  person  for  or  on 
account  of  the  services  rendered  in  said  action/' 

The  plaintiff  contends  that  the  bond  is  an  agreement  to 
indemnify  against  a  liability  as  well  as  against  an  actual  loss ; 
and  the  defendants  insist  that  it  is  an  indemnity  against  the 
damages  sustained^— 'the  actual  loss  alone;  and  that,  as  Inches 
did  not  pay  attorney's  fees,  he  has  not  sustained  any  damage 
bgr  reason  of  said  injunction. 
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The  rule  at  common  law  was^  that  on  a  bond  to  indenmifv 
against  the  damage  the  obligee  might  soatain,  he  could  leoorer 
onlj  upon  evidence  that  he  had  snatained  actual  damage;  that 
compensation  would  be  awarded  onlj  for  actual  loss.  Evi- 
dence  showing  that  he  was  subject  to  a  liability,  withoul 
showing  payment,  was  not  enough.  (Churchill  v.  Hunt,  3 
benio,  321 ;  Jackson  ▼.  Port,  17  Johns.  482 ;  Sedgwick  on 
Measure  of  Damages,  807.)  Sedgwick,  in  the  able  worl  last 
cited,  says,  on  page  807 :  '^  Any  rule  by  which  actual  damages 
are  given,  where  no  actual  loss  is  sustained,  is  in  truth  nothing 
but  an  effort  to  engraft  on  the  Cbnrts  of  common  law  a  gpeciea 
of  specific  performance,  irregular  and  illegitimate,  and  whicl) 
neither  their  forms  of  procedure  nor  the  general  arrangement 
of  their  system,  enable  them  to  exercise  withont  great  danger 
of  injustice  and  abase.  The  rule  should  be  considered  cardinal 
and  absolute,  that  actual  compensation  should  be  giren  for 
actual  loss." 

The  authorities  generally,  though  not  uniformly,  sustain  thii 
rule.  In  WUde  v.  Joels,  16  How.  Pr.  320,  TAx.  Justice  Hoff- 
man held,  in  an  action  upon  an  injunction  bond,  similar  in  its 
conditions  to  the  one  in  this  case,  that  'Mf  a  client  can  be 
made  responsible,  and  a  daim  is  reasonable,  a  bond  of  isdenh 
nity  would  appear  to  cover  such  a  liability  as  much  as  sn 
actual  advance.^*  This  doctrine  is  deduced  by  the  learned 
Judge  from  the  presumed  analogy  between  the  grounds  of 
recovery  in  actions  on  injunction  bonds,  and  actions  for  injuriea 
to  the  person.  *  But  the  supposed  analogy  does  not  exist.  In 
an  action  upon  an  injunction  bond  the  liability  depends  upon 
the  express  agreement  of  the  parties — thej  stipulating  that 
the  obligors  shall  be  responsible  for  the  damages  sustained; 
but  in  actions  for  injuries  to  the  person,  in  many  decisions,  it 
is  held  that  the  defendant  is  answerable,  not  only  for  the  dam-, 
age  actually  sustained  by  the  plaintiff,  but  also  for  certain  lia- 
bilities the  plaintiff  has  incurred  by  reason  of  the  wrongfol 
acts  of  the  defendant — such  as  medical  attendmce  and  nursing; 
in  a  case  of  assault  and  battery,  or  extra  costs  incurred  in 
procuring  a  release  from  an  arrest  made  without  reasonable 
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cause;  and  the  Courts  hold  that  the  plaintifi  maj  recover  a 
reasonable  compensation  for  those  liabilities,  without  proof 
of  payment.  The  law  casts  the  burden  of  these  liabilities 
upon  him  as  a  oonsequence  of  his  tortious  acts;  but  in  an 
injunction  bond  the  responsibility  of  the  obligor  is  ascertained 
and  measnred  by  the  terms  of  his  agreement,  and  he  will  be 
charged  with  a  liability  incurred  by  the  obligee,  if  it  is  so 
stipulated  in  the  bond. 

The  only  authority  cited  by  Mr.  Justice  Hoffman  where  the 
action  was  on  an  injunction  bond,  is  the  case  of  Oaarei  v. 
Hogan,  19  Ala.  844.  The  condition  in  the  bond  in  that  case 
was  to  ^*  pay  all  damages  and  costs  occasioned  to  said  defend^ 
ants  by  the  veraiiovs  suing  out  of  said  wrif  The  plaintiff 
assigned  breaches  of  the  bend,  but  did  not  allege  that  the 
injufuotion  was  vesatiously  sued  out,  and  on  demurrer  the 
Court  held  the  declaration  bad,  for  that  omission. 

That  yirtually  disposed  of  iJie  appeal,  but  as  the  defendants 
made  the  point,  that  attorneys'  fees  could  not  be  reooTered  by 
the  obligees,  unless  they  had  been  paid  by  them,  the  Court 
proceeded  to  consider  the  question,  and  regarded  the  action 
substantially  as  for  a  tort,  and  after  speaking  of  the  evidence 
that  might  b^  necessary  to  show  that  the  injunction  suit  was 
instituted  for  the  purpose  of  oppression  and  wrong  —  for  a  vex- 
ations and  malicious  purpose  —  cites  with  approbation  Marshall 
V.  BetneTy  17  Ala.  882,  in  which  it  is  said  '^  in  cases  where 
malice  is  the  gist  of  the  action,  and  vindictive  damages  recov- 
erable, fees  paid  to  oounsel  in  defending  against  the  wrongful 
act  of  the  defendant,  if  reasonable  and  necessary,  may  be 
proved  and  considered  by  the  jury  in  the  assessment  of  dam- 
ages,'' and  then  proceeds  to  hold,  on  the  authorily  of  that  case, 
that  the  demand  for  the  attorneys'  fees,  in  the  injunction  suit 
can  be  maintained  without  proof  of  payment 

Considering  Omrei  v.  Logan  as  an  action  sounding  in  tort, 
as  the  Court  eviden^y  did^  the  decision  may  be  sustained,  but 
in  the  case  before  us^  the  action  U  founded  simply  and  only 
upon  contract 

The  ruling  of  the  learned  Judge  who  tried  this  action  is  fully 
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sustained  by  the  current  of  the  authorities.  (Sedgwid:  on 
Daih.  307.)  In  Aberdeen  ▼.  Blackmar,  6  Hill,  824,  which  whs 
an  action  upon  an  agreement  to  indemnify  and  save  harmless 
the  plaintiffs  from  any  daim  or  demand,  etc.,  Mr.  Justice 
Bronscm,  in  delivering  the  opinion  of  the  Court,  held  that  the 
declaration,  which  alleged  the  recovery  of  a  judgment  against 
the  plaintiff  on  a  demand  covered  by  the  agreemoit,  waa  fatally 
defective^  because  it  did  not  allege  the  payment  of  the  judg- 
ment 

We  think  OUbert  v.  Wiman,  1  N.  Y.  550,  also  a  case  pie- 
eisely  in  point.  The  suit  was  brought  by  the  Sheriff  on  the 
bond  given  to  him  by  his  deputy,  conditioned  among  other 
things  that  '^  the  said  Sheriff  shall  not  sustain  any  damage  or 
molestation  whatsoever  by  reasons  of  any  act  from  this  date 
done,  or  any  liability  incurred  by  and  through  said  deputy." 
It  was  alleged  in  the  declaration  that  judgments  had  been 
recovered  against  him  on  account  of  the  neglect  of  the  deputy, 
but  it  was  not  alleged  that  the  Sheriff  had  paid  any  part  of 
the  judgments,  and  it  was  held  that  no  recovery  could  be  had 
on  the  bond  in  respect  to  the  judgments,  unless  they  had  been 
paid.  (See  Bdwards  r.  Bodme,  11  Paige,  924.)  A  Uability 
is  not  a  damage,  according  to  the  signification  o^  that  term,  as 
employed  in  contracts,  and  Oourts  have  no  authority  to  insert 
the  term  '^  liability  "  in  a  oontraot,  and  then  proceed  to  enforce 
the  contract  as  they  —  but  not  the  parties  —  have  made  it 

The  only  remaining  point  necessary  to  be  noticed  is,  thai 
the  Court,  upon  the  findings,  should  have  rendered  judgment 
for  him  for  at  least  nominal  damages. 

The  only  benefit  that  would  have  accrued  to  him  by  having 
the  judgment  entered  for  him  for  that  sum  was,  that  he  would 
have  been  relieved  of  the  payment  of  costs,  taxed  in  the  judg- 
ment at  four  dollars  and  a  half.  We  think  we  are  justified,  in 
this  respect,  in  invoking  the  majdm  de  mimmie  wm  cwrat  U»> 
{McConihe  v.  New  York  mnd  Erie  Rmkemd,  80  N.  T.  496; 
Jenning  v.  Lering,  5  Ind*  850.) 

Judgment  affirmed. 
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HERMAN  MULLER  v.  ANGUS  L,  BOQGS  aitd^CHARLES 

CLARK. 


|*X2rDnios  or  Fact  bt  ▲  BamnL — Where  a  esme  la  trltd  by  «  referee,  aad 
tlie  teetlmony  Is  oonflcttnff,  the  Supreme  Court  will  not  dlstnrh  hla  findings 
of  feet 

ComnncTiow  of  ▲  Dbsd. — Where  ft  deed  eonteje  «  tract  of  lend  by  name 
and  deaerlptlon,  and  then  ezcepti  from  Its  operation  certain  parcels  of  the 
tract,  and  the  language  of  the  exception  leaTce  It  doubtful  whether  It  was 
Hm  Intention  of  the  grantor  to  except  a  partlcnlar  parcel,  the  deed  must  be 
construed  sMist  ISTorsble  to  the  grsntee,  snd  the  doubt  resolved  In  hie  fsTor. 

Wufun — PowaB  or. — ^Where  the  statute  confers  on  an  officer  power  to 
appoint  a  deputy,  but  does  not  prescribe  the  duties  of  the  deputy,  the  deputy 
has  full  power  to  do  any  and  all  acts  which  his  principal  may  perform  by 
Tirtae  of  his  office. 

OSmm  SicoROKB  —  Dbfott  or. —  A  Deputy  Oonnty  Bscovdsr,  appointed 
under  the  provisions  of  the  Act  concerning  County  Becorders,  of  the  26th 
of  March,  1801,  had  power  in  the  name  of  his  principal  to  take  and  certify 
acknowledgments  of  deeds. 

•ams. — ^The  ninth  section  of  said  Act,  enabling  the  deputy  to  perform  the 
duties  of  Becorder  In  case  of  a  meancy  in  the  office,  or  the  absence  or  In* 
aunty  of  the  Becorder  to  perform  his  duties,  Is  an  enlargement  of  and  not 
mn  abridgment  of  the  powers  of  the  deputy. 

OoiniTT  BacoBDnSd — The  powers  conferred  upon  County  Becorders  by  tiio 
Act  of  March  2(lth,  1801,  to  take  and  certify  acknowledgmento  of  deeds.  Is  an 
Incident  of  the  office,  and  not  personal  to  the  Incumbent. 
ft.— The  words  "grant,  bargain,  sell,  and  convey,**  In  a  deed  operate  not 
merely  to  release  but  to  transfer  any  Interest  which  the  grantor  had  In  the 
land  at  the  date  of  the  deed. 

nr  CoKMOir  —  BiMTS  Axm  Pnonrs. — ^Where  one  tenant  In  common 
obtains  judgment  against  a  stranger  for  the  possession  of  the  entire  premlees, 
ke  cannot  recorer  all  the  rents  and  profits,  but  only  a  proportion  thereof 
eorrespondlng  to  his  Interest  In  the  land. 

Saica. —  If,  In  such  case,  judgment  Is  rendered  for  all  the  rents  and  profits, 
tko  Supreme  Court  will  not  reveree  the  judgment,  provided  the  plalntlfl 
•Cor  to  remit  the  oxeesi:  but,  thus  modified,  ft  wUl  be  allowed  to  stand. 


Appeal  from  the  District  Conrti  Twelfth  Judicial  District^ 
City  and  County  of  San  Francisco* 

The  following  is  the  oertificate  of  adknowledgment  of  the 
deed  from  Vallejo  to  Wohler,  dated  December  20thy  1851: 

^Statb/>v  Caufcohia,! 
County  of  Napa.      J 

^  On  this,  the  twentieth  day  of  December^  A.  D.  one  thou« 
Mnd  ei^^t  hundred  and  fifty-one^  personally  appeared  before 
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me,  the  undersigned,  Eecorder  in  and  for  the  county  aforesaid, 
Salvador  Vallejo,  known  to  me  to  be  the  person  described  in 
and  who  executed  the  foregoing  instrument,  who  acknowl- 
edged to  me  that  he  ezeeuted  the  same  freely  and  volimtaiilj, 
for  the  uses  and  purposes  therein  mentioned. 

^'  In  witness  whereof,  I  have  herewith  set  mj  hand  and  seal 
of  office,  this  the  day  and  year  in  this  certificate  above  written. 

[l.  s.]  "  R  H.  LAWEENOE,  Eecorder. 

"By  L.  K  Edmokstof,  Dep.  Kec'^ 

Salvador  Vallejo,  in  January  or  February,  1850,  caused  a 
portion  of  the  Eancho  de  Kapa,  containing  about  one  thousand 
nine  hundred  acres,  to  be  surveyed  into  lots  and  streets,  and 
numbered  the  lots  up  to  fifty.  This  plat  was  called  the 
"Pueblo  de  Salvador,**  and  was  recorded. 

This  action  was  brought  to  receiver  the  possession  of  lots 
numbered  25,  26,  81,  32*,  and  fractional  lots  numbered  27  and 
80,  situated  in  said  Town  or  Pueblo  de  Salvador,  in  the  CSountj 
of  Napa. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Hoge  &  Wihan,  for  AppeUanti. 

The  deed  of  the  20th  of  December,  1851,  did  not,  and 
was  not  intended  by  the  parties,  to  include  any  of  the  lots  of 
the  Pueblo  or  Town  of  Salvador,  and  particularly  any  of  the 
lots  in  controversy  in  this  suit. 

The  case  of  Doe  ex  dem.  Hampton. y*  Oowles,  reported  in 
4th  Dev.  &  Batt  N".  C.  Eep.  p.  16,  is  remarkably  similar  in  its 
details  to  the  case  before  the  Court  In  that  case  the  plain- 
tiffs claimed  title  to  the  lots  in  question  under  the  will  of 
Hampton,  devising  to  them  his  home  plantation;  piemnAj, 
the  Town  of  Hamptonville  had  been  Iibid  out,  by  the  ccmsent 
of  Hampton,  on  a  portion  of  his  home  plantation,  and  the  lots 
sold.  The  heirs  claimed  two  of  these  lotd  as  part  of  the  home 
plantation,  and  as  passing  under  the  dauae  of  the  will  devia- 
ing  to  them  that  plantation. .  The.  Court  "  were  very  clearly 
of  opinion  that  the  land  so  laid  off.  fipr.^a  town  was  thereby 
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severed  from  the  whole  tract,  or  '  home  plantation/  so  as  not 
to  pass  under  that  description  in  the  devise.^' 

In  the  case  of  Aldrich  et  al.  v.  OaskiU,  10  Gushing,  156,  the 
devise  was  of  "  the  farm  on  which  I  now  live,  consisting  of 
about  one  hundred  and  fifty  acres,  and  all  the  buildings  there- 
on," and  the  question  was  whether  this  description  included 
a  portion  which  had  been  separated  from  the  main  portion 
of  the  farm  by  two  small  lots  which  had  been  sold  for  house 
lots;  it,  however,  having  been  used  and  let  with  the  other 
portions  of  the  farm.  On  page  158,  Mr.  Chief  Justice  Shaw 
Bays:  '^ Having  been  once  a  part  of  the  farm,  we  think  that 
there  is  no  decisive  act  showing  the  intention  either  of  the 
father  or  son  to  sever  it  from  the  farm.  The  word  '  farm ' 
18  of  large  import,*'  etc.,  ♦  ♦  ♦  "but,  as  to  the  term, 
it  is  said  to  be  a  collective  word,  consisting  of  divers  things 
gathered  into  one,  as  a  messuage,  land,  meadow,  pasture, 
wood,  common,"  etc.  *  *  *  "In  this  country  it  is  a 
parcel  of  land,  used,  occupied,  managed,  and  controlled  by 
one  proprietor  *  ♦  ♦.  The  letting  of  small  portions  of 
it  for  the  season  or  for  short  terms  did  not  sever  it,  nor  did 
the  wJtention  to  sell  it  for  house  lots,  not  executed/' 

In  our  case,  unlike  the  Massachusetts  case,  the  intention 
was  actually  executed  in  the  most  solemn  form,  and  placed 
upon  the  records  of  the  county.  It  would  be  easy  to  imagine 
what  would  have  been  the  opinion  of  the  learned  Chief  Jus- 
tice, who  delivered  the  judgment  of  the  Court  in  that  case, 
upon  similar  facts  to  those  existing  in  the  case  at  bar. 

In  further  support  of  our  position,  we  also  refer  to  the  fol- 
lowing cases,  the  limits  of  a  brief  not  permitting  us  to  specially 
quote  from  the  facts  and  opinions  of  each  case :  Bell  v.  Saw* 
yet,  32  N".  H.  73;  Brendlmger  v.  Breridlinger,  26  Penn.  132; 
AUen  V.  AUen,  2  Jones'  Equity,  N.  C.  236 ;  Tenable  v.  Mc- 
Donald, 4  Dana,  837,  838;  Stone  v.  Clark,  1  Metcalf,  878; 
Oerrish  v.  Tovme,  8  Gray,  89;  Sargeni  v.  Adams,  lb.  72. 

But  the  important  question  is  now  presented :  Was  the  Woh- 
ler  deed  properly  acknowledged,  so  as  to  entitle  it  to  go  upon 
record,  and  thus  become  Ic^al  notice  to  any  one  t .    <    . 

Vol.  XXV.— 12 
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We  oonfidently  contend  that  it  was  not.  A  Deputy  Re- 
corder, under  the  law,  had  no  power  to  tsJse  an  acknowledg- 
ment of  a  deed.  The  law  casts  that  duty  and  power  \ipon  the 
Recorder  as  one  personal  to  himself,  and  having  no  oQimection 
with  his  official  duties  as  Recorder.  There  is  no  analogy 
between  the  case  of  a  Deputy  Recorder  and  a  Deputy  Clerk  or 
Sheriff.  The  statutes  regulating  their  duties  are  essentially 
different  The  provisions  of  the  statutes  in  relation  to  Clerks, 
Sheriffs,  Cbunty  Surveyors,  and  Recorders,  will  be  found  in. 
Compiled  Laws,  page  193,  sections  3  and  5;  page  713,  seo- 
tbns  13,  14,  15,  and  16;  page  839,  sections  8,  9,  and  26; 
pages  367,  368,  and  130. 

A  Deputy  Clerk,  by  express  provision  of  law,  has  the  same 
power,  in  all  respects,  as  his  principal.  The  Act  of  1850, 
establishing  Recorder's  offices  and  defining  the  duties  of  the 
Recorder,  gave  him  no  power  to  take  an  acknowledgment  of 
a  deed.  It  was  not  until  the  Act  of  26th  March,  1851,  that 
any  such  power  was  given  to  the  County  Recorder.  The 
twenty-sixth  section  of  that  Act  first  authorized  and  empow- 
ered the  County  Recorder  to  take  an  acknowledgment  of  a  deed. 
In  both  Acts,  the  whole  official  duties  of  the  Recorder  as  sncb 
are  prescribed  and  regulated.  The  sections  in  relation  to 
deputies  and  their  duties  are  the  same  in  both  Acts.  Section 
seven  of  the  Act  of  1860,  and  section  nine  of  that  of  1851, 
provide  that:  '^  In  case  of  a  vacaaicy  in  the  office  of  Recorder^ 
or  his  absence  or  inability  to  perform  the  dviies  of  his  office,  the 
deputy  shall  perform  the  duties  of  Recorder  during  the  con- 
tinuance of  such  vacancy,  absence,  or  inability."  It  wiD  be 
perceived  that  the  depu^,  under  the  provisions  cited,  has  no 
power  even  to  perform  the  ordinary  duties  of  the  Recorder  as 
such,  except  in  the  contingencies  named.  (McB4Eiun  v.  Me- 
Qvire,  9  &  ft  M.  49,  60.) 

/.  MeM.  Shafter,  for  RespondentiL 

The  question  aa  to  the  acknowledgment  of  Iii0  deed  from 
Yallejo  to  Wohkr  must  be  decided  for  ua 
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We  think  there  can  be  no  doubt  but  that  a  County  Recorder 
oould  take  an  acknowledgment  by  deputy. 

It  cannot  be  denied  that  the  act  of  taking  an  acknowledg- 
ment is  a  mere  ministerial  one.  {Bouts  y.  Zacharidk,  11  CaL 
281;  EllioU  v.  Piersolh  1  Peters,  389.) 

It  is  equally  true  that  every  ministerial  officer  can  make  a 
deputy,  and  when  so  made  he  has  all  the  power  of  his  princi* 
pal,  and  must  act  in  his  name.  (6  Comyn's  Digest,  Officer,  D. 
1,  3;  Rolles'  Abridgment,  591;  1  Salkeld,  96;  Allen  on 
Sheriffs,  76,  8 ;  1  Bouvier's  Law  Die  7,  447 ;  Lynch  v.  Living- 
Stan,  8  Bar.  S.  C.  463;  6  N.  Y.  433;  Hope  v.  Sawyer,  14 
HL  264,  7 ;  Moon  v.  Farrow j  8  A.  K.  Marsh.  41 ;  Beaumoni 
V.  Yeatman,  8  Humph.  642 ;  20  Mo.  5  Bennett,  468 ;  6  Oal. 
449 ;  2  J.  70 ;  Touchard  v.  Crow,  20  OaL  150.) 

These  cases  establish:  First  —  That  taking  an  acknowledg- 
ment is  a  ministerial  act  Second  —  That  it  ought  to  be  certi^ 
fied  by  a  deputy,  in  the  name  of  his  principal.  Third  —  That 
any  act  which  is  to  be  performed  in  i&e  oifice  ar  by  the  ofjp,cer 
may  be  done,  and  thus  certified  by  the  deputy.  Fourdi— » 
That  it  makes  no  difFerence  that  the  statate  in  part  defines  the 
duties  of  either  the  principal  or  the  deputy. 

By  the  Court,  SANniKBaoir,  0.  J» 

This  is  an  action  for  the  possession  of  oertain  lots  in  tht 
Pueblo  de  Salvador,  the  same  being  a  part  of  four  leagues  of 
land  granted  by  the  Mexican  nation  to  Salvador  Vallejo  in  1888, 
called  the  Bancho  de  Kapa.  Both  parties  claim  to  have  derived 
title  from  Vallejo. 

The  plaintiff  daims  bj  deed  from  Vallejo  to  Wohler,  dated 
on  the  20th  day  of  December,  1861 ;  and  by  deed  from  Wohler 
to  Frank,  dated  on  the  20th  day  of  March,  1852 ;  and  by  deed 
from  Frank  to  himself,  dated  cm  the  Slst  day  of  July,  1867 ; 
and  by  deed  from  WoUeT  to  himself,  (for  fmrther  assurance,) 
dated  on  the  6th  day  of  January,  1868. 

The  defendant  daims  by  deed  from  Vallejo  to  Woodman, 
dated  February  12,  1862;  and  by  deed  from  Woodman  to 
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Bitchie,  dated  August  11,  1854;  and  by  deed  from  Bitchie's 
executors  to  himself ^  dated  on  the  15th  of  March,  1858. 

The  lots  in  controversy  were  conveyed  by  Vallejo  and  wife 
to  one  Glittery,  by  deed  dated  on  the  22d  day  of  July,  1851, 
and  reconveyed  by  Guttery  to  Vallejo  and  wif«  by  deed  dated 
on  the  2(>th  of  August,  1851. 

On  the  19th  day  of  November,  1858,  the  plaintiff  conveyed 
an  undivided  fourth  of  the  land  in  question  to  O.  L.  Shafter 
and  others. 

The  case  was  tried  by  a  referee,  who  found  the  iasnes  m 
favor  of  the  plaintiff,  and  assessed  the  rents  and  profits  at  the 
sum  of  two  thousand  eight  hundred  dollars,  and  reported  a 
judgmient  in  favor  of  the  plaintiffs  for  the  possession  of  the 
land  and  the  full  amount  of  the  rents  and  profits  as  assessed  by 
him.  The  defendant  moved  for  a  new  trial,  which  was  denied, 
and  he  appeals  from  the  judgment  and  the  order  refusing  a 
new  triaL 

The  principal  questions  involved  in  the  ease  arise  upon  the 
deed  from  Vallejo  to  Wohler  of  the  20th  of  December,  1851. 

First — It  is  claimed  by  the  defendant  that  the  lots  in  ques- 
tion did  not  constitute  a  part  of  the  Bancho.  de  Kapa  at  the 
date  of  the  deed,  and  therefore  Vallejo's  title  thereto  did  not 
pass  under  the  description  oontadned  in  the  deed. 

Second  —  It  is  further  claimed  that  if  the  lots  did  form  a 
part  of  the  Bandio  de  Napa  at  the  date  of  the  deed,  thej 
belonged  to  that  portion  of  the  randho  whidi  is  ezpresalj 
excepted  from  the  operation  of  the  deed  by  its  own  terms. 

Third  —  It  is  further  claimed  that  the  deed  was  not  acknowl- 
edged before  a  person  authorized  by  law  to  take  the  acknowl- 
edgment of  deeds,  and  that  therefore  the  record  of  the  deed 
did  not  impart  oonstmdive  notice  to  subaequent  purchasers  is 
good  faith. 

1.  The  description  ocmtained  in  the  deed  is  in  the  following 
words:  ^^  All  his  right,  title  and  interest  in  and  to  all  the  land 
belonging  to  the  Rancho.  de  Napa,  or  all  the  land  appertaining 
to  the  rancho  of  that  name,  granted  to  the  said  party  of  the 
first  part  by  the  Mecdcan  Govenunent,  which  has  not  been 
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before  the  date  of  this  instrument  sold  and  conveyed  hj  the 
said  party  of  the  first  part  by  deeds  which  have  been  hereto- 
fore duly  recorded  in  the  office  of  the  Beeorder  of  the  County 
of  Napa/* 

It  is  not  controverted  but  that  the  land  in  question  is  a  part 
of  the  grant  from  the  Mexican  nation  to  Vallejo^  under  the 
name  of  the  Bancho  de  Napa,  but  it  is  claimed  that  prior  to 
the  date  of  the  Wohler  deed  the  land  in  question,  together 
with  other  land,  had  been  segregated  from  the  rancho  and 
dedicated  to  town  purposes,  under  the  name  of  the  Pueblo  de 
Salvador,  by  the  act  and  direction  of  Vallejo,  and  that  it  was 
tubsequently  treated  by  him  as  something  distinct  from  the 
Rancho  de  Napa,  and  was  so  regarded  in  the  neighborhood, 
and  that  hence  it  did  not  in  fact  constitute  a  part  of  the  Rancho 
de  Napa  at  the  date  of  the  deed  to  Wohler. 

We  are  inclined  to  think  that  the  qualifying  words  '^  granted 
by  the  Mexican  Govemm^it,''  make  the  description  broad 
enough  to  cover  the  entire  grant  from  the  Mexican  nation  to 
Vallejo;  but  it  is  not  necessary  to  decide  that  question.  The 
question  as  to  whether  the  land  in  controversy  constituted  a 
part  of  the  rancho  or  not,  at  the  date  of  the  deed,  wafe  fairly 
submitted  to  the  referee  upon  the  extrinsic  testimony  offered 
by  the  parties  respectively.  The  referee  found  that  it  did* 
The  testimony  was  conflicting,  and,  under  the  previous  uniform 
rulings  of  this  Court,  we  cannot  disturb  that  finding;  but, 
independent  of  thia  consideration,  we  are  satisfied  that  the 
finding  of  the  referee  in  this  particular  was  right.  Without 
particularizing  the  evidence,  it  is  sufficient  to  say  that  in  our 
judgment  the  finding  is  supported  by  a  prnpcmderance  of  tes- 
timony  lai^ly  in  f aror  of  the  plaintiff* 

9.  A  portitm  of  the  Bancho  de  Napa  is  expressly  excepted 
from  the  operation  of  the  deed,  and  it  is  next  contended  that 
by  a  fair  oonstruetion  of  the  langni^ge  in  which  the  exception 
it  ezpreseed,  the  lots  in  question  are  embraced  in.  the  excepted 
poriioiL  The  lands  excepted  frpm  the  operation  of  the.de^ 
axe  siudi  as  had  been  previously  sold  and  conveyed  by  deeds 
duly  reeorded  in  tbe  Office  of  the  Beeorder  of  Napa  Counl^} 
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and  it  ifi  argued  that  the  lots  in  question,  having  been  pren* 
oufily  sold  and  conveyed,  by  deed  duly  recorded,  to  Guttery, 
notwithstanding  they  were  subsequently,  and  prior  to  the  exe- 
cution of  the  deed  to  Wohlor,  reconveyed  by  Gutteiy  to 
Vallejo  and  wife,  come  within  the  letter  of  the  exception. 
This  position  cannot  be  maintained  without  furnishing  an  apt 
illustration  of  the  legal  maxim,  QtuB  hcBret  in  litera  hcBret  in 
cortice.  It  was  manifestly  the  intenticm  of  Vallejo  to  convey 
all  the  land  the  title  to  which  was  still  in  him.  But,  admitting 
that  the  letter  and  not  the  spirit  of  the  language  must  govern, 
it  may  be  safely  affirmed,  from  the  evidence  upon  this  point, 
that  liie  lots  in  question,  although  conveyed,  were  never  sold 
by  Vallejo  to  Guttery.  What  was  the  object  of  the  convey- 
ance does  not  appear.  It  is  characterized  by  one  of  the  wit 
nesses  as  ''  a  piece  of  fooling  with  the  title."  Ko  consideration 
was  given  by  Guttery,  as  appears  recited  in  the  deed  by  which 
he  reconveyed  to  Vallejo;  and  the  conveyance  and  reconvey- 
ance were  both  made  in  less  than  a  month  —  the  former  being 
dated  on  the  22d  of  July,  and  the  latter  on  the  20th  day  of 
August  following.  1^  order  to  bring  the  lots  in  question  within 
the  letter  of  the  exception  it  must  appear  that  they  were 
sold,  as  well  as  eorweyed,  and  it  can  hardly  be  claimed,  in  view 
of  the  foregoing  facts,  that  such  was  the  case.  The  most  that 
can  be  said  in  favor  of  the  defendant's  theory  is,  that  the  lan- 
guage of  the  exception  leaves  it  doubtful  whether  it  was  the 
intention  of  Vallejo  to  except  the  lots  in  question.  Where 
such  is  the  case  the  deed  must  be  construed  most  favorable  to 
the  grantee.  (Jackson  v.  Hudson,  3  John.  376 ;  Jackson  v. 
Gardner,  8  John.  894.) 

We  attach  no  significance,  to  the  fact  that  the  wife  of  Vallejo 
was  joined  with  him  as  grantee  in  the  deed  from  Guttery  to 
them.  They  both  appear  as  grantors  in  the  deed  to  Guttery, 
which  furnishes  a  probable  reason  why  they  both  appear  as 
grantees  in  the  deed  from  him  to  them.  The  effect  of  ike 
latter  deed  was  to  restore  the  land  to  its  former  condition  in 
regard  to  the  title,  and  subjected  it  once  more  to  the  absolnts 
dominion  of  Vallejo.     Admitting  that  by  these  steps  tiie  wife 
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of  Vallejo  became  vested  with  some  interest  in  the  land  which 
she  did  not  before  possess^  the  same  was  a  commnnitj  interest, 
subject  to  the  jiks  dispanendi  of  the  husband. 

3.  The  acknowledgment  was  taken  before  the  Deputy 
Eecorder  of  Kapa  County,  and  certified  in  the  n^me  and  as  the 
act  of  his  principal ;  and  it  is  next  claimed  by  defendant  that 
the  deputy  had  no  authority  to  take  the  acknowledgment 

By  the  twenty-sixth  section  of  the  Act  concerning  County 
Recorders,  of  the  26th  of  March,  1851,  (Compiled  Laws,  page 
888,)  County  Beoorders  are  empowered  to  take  within  their 
respective  counties  the  acknowledgment  and  proof  of  all 
instruments  and  papers  which  may  be  by  law  recorded.  By 
the  eighth  a£ction  of  the  same  Act  the  Becorder  of  each  county 
is  authorized  and  empowered  to  appoint  a  deputy,  who  shall 
hold  his  office  during  the  pleasure  of  the  Recorder.  Kothing 
is  said  in  the  Act  concerning  the  duties  of  the  deputy^  except 
what  is  found  in  the  ninth  section,  which  provides  that  ^4n 
case  of  a  vacancy  in  the  office  of  Recorder^  or  his  absence,  or 
inability  to  perform  the  duties  of  his  office,  the  deputy  shall 
perform  the  duties  of  Recorder  during  the  continuance  of  such 
vacancy,  absence  or  inability;''  and  it  is  argued  that  the 
deputy  has  no  power  except  what  is  conferred  by  the  fore- 
going language,  and  that  a  vacancy  in  the  office,  or  the  absence 
or  the  inability  of  the  Recorder,  are  ccmditions  precedent  to 
the  exercise  of  any  power  or  the  performance  of  any  act  on  the 
part  of  the  deputy.  We  do  not  so  read  the  statute.  In  our 
judgment  the  L^slature  do  not  intend  to  define  what  shall 
be  the  duties  of  the  deputy,  except  in  the  contingencies  named 
in  the  ninth  section,  leaving  the  measure  of  his  power  under 
other  circumstances  to  the  common  law.  The  ninth  section 
should  be  read  as  an"  enlargement  of  his  powers,  and  not  as  a 
restriction  upon  them.  To  guard  against  the  inconvenience 
which  might  result  to  the  public  in  case  of  a  vacancy  in  the 
office  of  Recorder,  or  his  absence  or  inability,  was  the  design 
of  the  ninth  section,  and  to  that  end  it  makes  the  deputy,  in 
the  contingencies  named.  Recorder  de  facto.  Under  the  con- 
struction contended  for,  the  Recorder  would  be  unable  to  avail 
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himself  of  the  services  of  a  deputy,  except  as  provided  in  the 
ninth  section,  which  might  not  unfrequently  reflnlt  in  great 
detriment  to  the  interests  of  the  public,  from  mere  inabili^  on 
his  part  to  perform  the  amount  of  labor  necessitated  by  the 
business  of  the  office.  If  a  vacancy  in  the  office,  or  the  absence 
or  inability  of  the  Recorder,  are  conditions  precedent  to  the 
exercise  of  power  by  the  deputy,  such  conditions  would  have 
to  be  recited  in  every  official  act  of  the  deputy  in  order  to  im- 
part to  it  any  validity.  In  the  absence  of  language  to  that 
effect,  so  clear  and  explicit  as  not  to  admit  of  doubt,  we  cannot 
intend  that  the  Legislature  designed  consequences  so  unusual 
and  absurd. 

The  power  to  appoint  a  deputy  is  expressly  conferred  upon 
the  Recorder,  and  the  duties  of  the  deputy  not  being  pre- 
scribed, as  we  hold,  except  in  the  contingenciee  named  in  the 
ninth  section,  it  follows  that  his  official  power  is  to  be  aaoer- 
tained  by  a  resort  to  the  common  law.  At  oommon  law  there 
can  be  no  question  but  that  the  deputy,  where  the  power  to 
appoint  one  exists,  has  full  power  to  do  any  and  all  acts  which 
his  principal  may  perform  by  virtue  of  his  office. 

In  ParJeer  v.  Rett,  1  Salkeld,  96,  this  question  came  before 
the  Court  of  Kings's  Bench,  in  England,  and  Q»^ef  Justice  Holt, 
who  delivered  the  opinion  of  the  Court,  said:  "Clerk,  who 
was  Mr.  Keek's  deputy,  (and  so  it  is  of  any  other  depu^, 
where  a  deputy  may  be  appointed,)  had  full  power  to  do  anj 
act  or  thing  which  hia  principal  n^ght  have  done.  That  is  so 
essentially  incident  to  a  deputy,  that  a  man  cannot  be  a  deputy 
to  do  any  single  act  or-  thing,  nor  can  a  deputy  have  less  power 
than  his  principal;  and  if  his  principal  makes  him  covenant 
that  he  will  not  do  any  particular  thing  which  the  principal 
may  do,  the  covenmit  is  void  and  repugnant;  as  if  the  Under 
Sheriff  covenant  that  he  will  not  execute  any  process  for  more 
than  twenty  pounds  without  special  warrant  from  the  High 
Sheriff ;  this  is  void,  because  the  Under  Sheriff  is  his  deputj, 
and  the  power  of  the  deputy  cannot  be  restrained  to  be  less 
than  that  of  his  principal,  savQ  only  that  he  cannot  make  a 
deputy,  because  it  implies  an  a98igDan6nt  of  his  whole  power, 
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which  he  cannot  assign  over/'  (See  also  Comyn's  Digest, 
Officer,  D;  Rollers  Abridgment,  601;  Allen  on  Sheriffs,  76.) 

If  Ae  taking  of  acknowledgments  be  an  official  act  per- 
taining to  the  office  of  Recorder,  there  can  be  no  doubt  but 
that  it  may  be  lawfnlly  performed  by  a  deputy;  and  thiA 
brings  us  to  the  principal  question  involved  in  the  point  under 
consideration.  '  It  is  claimed  by  the  learned  counsel  for  the 
appellant  that  the  power  in  question  is  personal  to  the  incumr 
bent  of  the  office  of  Recorder,  and  therefore  forms  no  part  of 
hiff  official  duty  as  Recorder.  A  short  and  conclusive  answer 
to  this  theory  is  found  in  the  Act  of  the  26th  of  March,  1851, 
before  cited.  The  first  section  of  that  Act  creates  the  office 
of  Recorder,  and  the  subsequent  sections  clearly  define  and 
prescribe  the  duties  and  pdwers  of  the  incumbent  of  that  office, 
and  among  them  we  find  the  power  to  take  the  acknowledg- 
ment of  all  instruments  and  papers  which  may  be  by  law 
recorded.  Were  this  power  omitted  from  the*  Act  creating 
the  office  and  conferred  by  some  other  entirely  separate  and 
independent  Act,  there  would  be  more  plausibility  in  the 
theory  advanced  by  tiie  appellant;  but  when  we  find  it 
incorporated  in  the  Act  creating  the  office  and  prescribing  the 
duties  and  powers  of  the  officer  without  any  mark  showing 
that  it  is  8ui  generis,  and  standing  upon  a  foundation  distinct 
from  that  upon  which  the  other  enumerated  powers  are  based, 
the  force  of  the  argument  is  wholly  destroyed,  and  the  con- 
elusion  is  inevitable  that  the  Legislature  intended  to  make  the 
power  an  incident  of  the  office  and  not  personal  to  the  incum- 
bent. The  power  in  question  comes  from  the  same  source  at 
the  same  time  and  through  the  same  channel  as  the  other 
powers,  the  existence  of  which  constitutes  the  office.  Like 
the  other  i)owers  it  goes  and  comeff  witid  the  office.  The 
officer  takes  it  the  same  as  the  other  powers  are  taken,  and 
loses  it  in  like  manner  upon  the  expiration  6f  his  term  of 
office. 

The  Act  defining  the  duties  of  flie  County  (Serk  (Compiled 
Laws,  p.  192)  provides  that  he  may  appoint  deputies,  ^ho 
diall  have  the  same  power  in  sll  respects  as  their  principal: 


186      SUPBEME  COURT— APRIL  TERM,  1864. 

Ifnllw  «.  Boat  t  at. 

Under  this  statute  it  was  held  in  Touchard  v.  Crow,  20  GaL 
150^  that  the  deputy  had  the  power  to  take  acknowledgments 
In  that  case  the  power  of  the  deputy  was  derived  from  and 
founded  upon  the  statute;  but  the  statute,  as  we  have  shown, 
is  merely  declaratory  of  the  common  law.  The  deputy  derives 
no  power  from  the  statute  which  he  would  not  have  possessed 
by  virtue  of  the  common  law^  had  the  statute  remained  silent 
upon  the  subject  (1  Salkeld,  95).  Thus  the  Deputy  Recorder 
is  placed  upon  the  same  footing  as  the  Deputy  Clerk,  and  if 
the  latter  has  the  power  the  same  is  true  of  the  former. 

Whether  the  certificate  of  acknowledgment  states  that  the 
grantor  appeared  before  the  principal  or  the  deputy,  or  whether 
it  be  signed  by  the  deputy  in  his  own  name  only,  seenis  to 
be  immaterial.  In  Touchard  v.  Crow,  tie  certificate  was  to 
the  effect  that  the  grantor  appeared  before  the  principal  and 
was  signed  by  the  deputy  without  the  name  of  his  principal,  and 
the  acknowledgment  was  held  to  have  been  properly  taken  and 
certified.  In  Abrams  v.  Errin,  9  Iowa,  87,  the  certificate 
was  the  same  as  in  the  present  case,  and  was  signed  in  the 
same  manner,  and  was  held  to  be  good.  The  C!ourt  said: 
**  From  the  certificate  in  this  case  it  may  fairly  be  presumed 
that  the  deed  was  acknowledged  before  the  Clerk  and  his 
name  signed  by  the  deputy."  Thus  it  seems  that  either  form 
is  sufficient,  and  it  is  immaterial  whether  the  certificate  pur- 
port to  be  Ae  act  of  the  principal  or  the  dq)uty.  If  it  appear 
that  the  person  taking  tihe  acknowledgment  had  the  power 
to  do  so,  it  is  sufficient  The  law  looks  to  the  substance  and 
not  the  form,  and  it  is  the  policy  of  the  law  to  uphold  these 
certificates  if  possible.     (Tattchard  v.  Crow.) 

We  think  that  the  acknowledgment  of  the  deed  from  Vallejo 
to  Wohler  was  taken  before  a  person  authorized  by  law  to 
take  the  same,  and  that  the  certificate  is  in  due  form. 

4.  Several  points  are  made  by  the  learned  counsel  for 
appellant,  founded  upon  the  hypothesis  that  the  several  deeds 
under  which  the  plaintiff  claims  are  mere  quitclaim  deeds. 
It  is  not  necessary  to  notice  these  points  in  detail,  for  the 
reason  that  the  hypothesis  upon  which  tliey  are  founded  is  wo* 
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neoua.  The  deeds  in  question  are  not  mere  quitclaims.  The 
granting  or  operative  words  in  a  simple  quitdaim  deed  are 
*^  remise,  rdease  and  quitclaim/'  The  words  of  grant  in  the 
deed  from  Vallejo  to  Wohler,  and  from  Wohler  to  Frank,  and 
from  Frank  to  M uller,  the  plaintiff,  are,  ^'  grant,  bargain,  sell, 
and  eonvey,"  and  they  operate  not  merely  to  release  but  to 
transfer  any  interest  which  the  grantor  had  in  the  land  at  the 
date  of  the  deed.  In  Tmtchard  y.  Crow  the  words  of  grant 
were  ^'  bargain,  sell  and  quitdaim,"  and  it  was  held  that  the 
deed  was  something  more  than  a  mere  quitdaim,  and  was 
sufficient  to  pass  and  transfer  any  interest  which  tiie  grantor 
had. 

6.  It  is  lasdy  dauned  that  the  plaintiff,  being  a  tenant  in 
eommon  with  others,  as  appears  from  the  testimony,  and 
owning  only  a  three  fourths  interest  in  the  land,  was  entitled  to 
recover  only  three  fourths  of  the  rents  and  profits,  and  that 
therefore  the  judgment,  being  for  the  full  amount,  is  errone- 
ous, and  must  be  reversed.  In  this  particular  the  judgment  is 
erroneous,  (Clark  v.  Hvber,  20  OaL  196,)  but  the  respondent 
offers  to  remit  one  fourth  of  the  judgment  for  rents  and 
profits.  This  he  has  a  right  to  do,  (Doll  v.  Fetter,  16  Cal. 
432;  De  Costa  v.  The  Massachusetts  Flat  Water  aeid  Mining 
Company,  17  OaL  613,)  and  the  judgment  will  therefore  be 
modified  in  accordance  with  that  offer,  and  thus  modified  it 
will  be  allowed  to  stand,  but  the  respondent  must  pay  the  costs 
of  the  appeaL 

Ordered  accordingly. 

Mr.  Justice  Shaftbb,  having  been  of  counsel,  did  not  sit  on 
the  trial  of  this  case. 

Mr.  Justice  Qubssit,  having  been  counsd  in  another  case 
involving  the  title  to  the  same  land,  has  taken  no  part  in  the 
decifii<m  of  this 
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D,  Q.  PRIEST  V.  T.  W,  BOUNDa 

■tidbncb  or  Indomsb  or  NoTBw---An  Indoner  of  a  promissory  Bots  It  • 
competent  witness  for  either  plaintiff  or  defendant  tn  an  action  by  the  Is* 
donee  against  t&e.  maker,  and  bia  ewapeteney  Is  whoUy  natffeetid  ly 
seetloos  four  aai  three  hnndred  aai  alnety-tliree  of  the  Praetlee  Act 

PaoMisaoBT  Nora. — ^A  promissory  note  Is  neither  an  acconnt»  an  onUqvldated 
tenand,  nor  a  thins  la  action  not  arising  out  of  contract. 

A^msAi.  iram  the  Dittriot  Onurt^  Eleventh  Judidftl  Distrioti 
Placer  County. 

This  action  was  first  brought  in  Justice's  Court,  on  a  prom- 
issory note  for  two  hundred  dollars,  dated  S^tember  IStii, 
1857,  due  one  day  from  date,  and  bearii^  interest  at  two  and 
a  half  per  cent  per  month,  and  exeouted  by  defendant  Bounds 
to  John  Buddiart 

Buckharty  on  the  16th  of  August,  1868,  indorsed  the  note  to 
Priest,  who,  on  the  6th  of  January,  1859,  indorsed  it  to 
Stewart,  who,  on  the  19th  of  September,  1869,  indorsed  it 
to  McGowan,  who^  on  the  17th  of  July,  1861,  indorsed  it  to 
Buckhart,  by  whom,  on  the  same  day^  it  was  indorsed  to 
plaintiff. 

Plaintiff  recovered  judgment  in  the  County  Court  and  de- 
fendant appealed. 

J.  E.  Hale,  for  Appellant. 

Jo  HamiHon,  for  Bespondent 

By  the  Court,  SAimsBsoN,  0.  J. 

This  is  an  action  agaiiM  ihe  maker  of  a  promlssoiy  notoy  of 
which  the  plaintiff  was  indorsee^  The  defense  was  part  pay- 
ment and  tender  as  to  the  balance.  On  the  trial  the  plaintiff 
offered  as  witnesses  to  rebut  the  case  made  by  defendanta,  two 
persons  who  had  been  holders  and  indorsers  c^  the  note,  having 
first  executed  and  delivered  to  each  of  them  a  good  and  suffi- 
cient release.  The  Court,  upon  the  objection  of  the  def^dant, 
excluded  these  witnesses,  to  which  ruling  the  plaintiff  dulj 
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excepted  and  bow  asfligns  the  same  as  error.     The  ease  was 

tried  in  1861. 

In  support  of  the  ruling  of  the  Court  the  respondeat  cites ' 
Bections  four  and  three  hundred  and  ninety-three  of  the  Prao- 
tice  Act  The  fourth  section  reads  as  follows:  "  Sia  4.  Every 
action  shall  he  prosecuted  in  the  name  of  the  real  party  in 
interest^  except  as  otherwise  provided  in  this  Act;  but  in  suits 
brought  by  tiie  assignee  of  an  account,  unliquidated  demand 
or  thing  in  action  not  arising  out  of  contract,  assigned  subse- 
quently to  the  Ist  day  of  July,  1854,  the  assignor  shall  not  be 
a  witness  on  behalf  of  the  plaintiff."  This  section  canqot  be 
extended  to  nonenumerated  causes  of  action,  and  has  no  appli- 
cation whatever  to  the  present  case^  for  the  obvious  reason  &at 
a  promissory  note  is  neither  an  account,  nor  an  unliquidated 
demand,  nor  a  thing  in  action  not  arising  out  of  contract*  The 
competency  of  an  indorser  or  assignor  of  a  promissory  note  as 
a  witness  on  behalf  of  the  plaintiff  in  an  action  brought  thereon 
18  wholly  unaffected  by  the  forgoing  section. 

The  objection  to  their  competency  upon  the  ground  of  inter- 
est is  equally  untenable.  An  indorser  of  a  promissory  note  is 
a  competent  wituess  for  either  party  in  an  action  against  the 
maker.  (Bryant  v.  Wairiss  et  al.,  18  CaL  86;  Smithy.  Bich- 
mond,  19  Cal.  476.)  Had  they  been  incompetent  en.  the 
ground  of  interest,  their  incompetency  was  removed  by  the  re- 
lease executed  by  the  plaintiff;  but  no  release  was  necessary. 

The  other  errors  assigned,  if  such,  may  not  arise  upon 
another  trial,  and  we  deem  it  unnecessary  to  pass  upon  them. 

The  judgment  must  be  reversed  and  a  new  trial  ordered. 


OBIGN  BROWN  f?.  WILLIAM  P.  SCOTT. 

DmAL  OP  ALLBGATioim  ov  swosiT  CdtMrzi^Drr^If  flit  mllnsKtloBB  off  a  v^rl- 

ffled  complaint  are  preramptlve^  wlthta  the  knowledge  oiff  tlie  d«feDdm)t,  a 
denial  of  the  same  in  the  answer,  according  to  his  best  knowledge,  Informa- 
tlbn,  and  belief,  Is  erasive  of  the  issue  tenderdi^ 
gaioiw— WUMi  a  JBAtertal  faet  stated  m  a  verified  eomiBMnt  la  denlod  apion 
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fnformatloii  and  belleC*  th*  tntirer  ■honld  state  how  tt  hMpfmtA  that  tbi 
defendant  la  wlthoat  knowledge  aa  to  the  fact  aTerred. 

AMUGNKaNT  OF  JuDGUKNT. —  The  aaeignment  of  a  jadgment  which  It  Told 
beeaaae  the  amount  for  which  it  waa  rendered  waa  beyond  the  Jnriidlctics 
of  the  Court  carrlea  with  It  the  dd>t  on  which  it  was  obtained. 

PuBCHASBB  OF  VoiD  JoDQMBiiT. — One  who  poTchajKa  a  Told  judgment  tsd 
contracts  with  the  assignor  to  vbj  him  therefor,  and  afterwards  oms  tiM 
Jadgment  In  iwyment  for  property  of  the  defendant  sold  under  execntioai 
Issued  on  thii  and  other  judgments,  cannot  when  sued  on  his  contract  for 
the  purchase  money,  avoid  hia  liability  on  the  ground  that  the  JsdgsieoC 
was  void  and  of  no  Talne  to  him. 

Appsax  £roin  the  District  Court^  Eleventh  Judicial  District, 
El  Dorado  bounty. 

The  three  judgments,  the  assignment  of  vhicli  formed  the 
consideration  mentioned  in  the  contract  upon  which  this  suit 
was  brought,  were  rendered  on  the  80th  day  of  January,  1854. 

When  this  case  was  caDed  ior  trial  in  the  Court  below, 
plaintifF  moved  the  Court  for  judgment  in  conformity  with 
the  prayer  of  tbe  complaint  The  Court  sustained  the  motion 
and  gave  judgment  accordingly. 

Defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Winans  A  Hyer,  for  Appellant 

If  the  answer  in  this  case  were  what  respondent  allies  it 
to  be,  irrelevant,  immaterial,  and  a  sham,  the  action  of  the 
Court  below  in  rendering  the  judgment  waa  irregular.  The 
proper  course  in  such  a  case  would  be  to  move  the  Court,  on 
such  terms  of  notice  as  its  rules  prescribe^  to  strike  out  the 
answer  for  these  causes  and  then  to  ask  for  judgment  for  want 
of  an  answer. 

The  Practice  Act,  section  fifty,  comtemplates  this  oourse  of 
action. 

Sespondent  contends  that  there  is  a  porti<m  of  the  eomplaint 
that  is  not  specifically  denied  by  the  answer. 

The  substance  of  this  portion  of  the  complaint  is,  that  these 
judgments  were  used  by  tiie  defendant  in  bidding  at  a  sale^  and 
this  amount  was  credited  by  Sheriff  to  the  defendant 


SUPREME  COURT  —  APRIL  TERM,  1864.      191 

BtowB  v»  Scott* 

The  answer  alleges  that  the  only  sale  by  the  Sheriff  of 
which  he  became  a  purchaser  was  made  imder  other  and  dif- 
ferent judgments^  and  that  there  were  no  executions  issued  to 
the  Sheriff  upon  the  plaintiff's  judgments. 

This  portion  of  the  complaint  requires  no  further  denial  than 
such  as  the  defendant  has  given. 

The  second  point  made  by  respondent  is,  that  the  defendant 
has  denied  the  allegation  of  the  assignment  of  the  judgments 
by  plaintiff  to  him,  ^'according  to  information  and  belief,'' 
asserting  that  the  matter  must  have  been  within  his  own 
knowledge,  or,  if  net,  he  could  have  found  it  out  from  examr 
ining  the  records!  and  if  he  had  examined  the  records,  would 
not  its  disdosures  have  been  ** information*'  such  as  that  to 
which  the  defendant  has  sworn?  Wherever  he  derived  his 
knowledge,  or  however,  that  knowledge  is  his  **  information  ;** 
and  if  he  believes  it,  it  is  also  his  *^  belief ;''  which  is  all  the 
statute  requires. 

Objection  is  again  made  by  respondent  to  the  sufficiency  of 
denials  in  the  answer,  because  made  upon  information  and 
belief. 

The  remarks  heretofore  made  are  as  conclusive  upon  this 
point  as  the  one  which  preceded  it.  But  we  will  dwell  a 
little  on  the  matter.  The  question  is,  whether  in  a  verified 
pleading  the  Court  will  hold  an  answer  frivolous,  or  sham,  be- 
cause the  defendant  denies  certain  allegations  on  information 
and  belief  which  the  Court  presumes  to  be  within  the  personal 
knowledge  of  the  defendant.  In  view  of  the  plain  provision 
of  the  forty-sixth  section  of  the  Practice  Act,  the  statement 
of  the  question  furnishes  the  answer.  The  section  referred  to 
says,  that  the  special  denial  of  a  material  allegation,  under 
oath,  according  to  information  and  belief,  is  that  which  '^  an 
answer  shall  containt"  and  consequentiy,  is  a  good  sufficient 
pleading. 

Hie  respondent  proposes,  that  though  the  terms  of  the 
statute  are  complied  with,  there  are  cases  in  which  such  com- 
pliance is  not  sufficient,  but  that  the  party  answering  must 
assert  facts  as  true  within  his  own  knowledge  to  make  his 
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answer  sufficient.  In  other  words^  that  pleading  is  not  to  be 
regulated  by  the  statute,  but  by  some  one  else. 

Without  this  provision  of  the  statute  authorizing  a  party  to 
deny  allegations  upon  information  and  belief,  the  insertion  of 
such  wordB  would  have  rendered  the  pleading  redundant,  and 
would  have  been  stricken  out  upon  motion. 

Allegations  and.  denials,  before  the  statute,  were  required  to 
be  made  positively.  But  the  allegation  of  a  fact  positively, 
in  pleading,  never  of  itself  indicated  that  the  party  was  pe^ 
sonally  cognizant  of  it. 

There  was  the  same  reason  for  informing  that  he  stated  it  on 
information,  that  there  was  for  supposing  that  it  was  stated 
upon  personal  knowledge.     (7  How.  P.  R.  221.) 

The  effect  of  the  statute,  then,  was  and  is  intended  to  give 
to  denials  thus  qualified  the  same  degree  of  poeitiveness  as  if 
the  fact  was  asserted  without  any  limitation  or  condition. 

Before  the  statute,  the  fact  must  have  been  asserted  to  exist 
with  absolute  certainty;  now,  its  existence  or  denial  may  be 
put  in  issue  where  the  pleader  alleges  it  upon  hia  information 
and  belief. 

8.  W.  Sandersorij,  for  Respondent 

It  is  claimed  that  the  Court  belpw  eixed  in  giving  judgment 
on  the  pleadings. 

This  claim  is  well  foimded  if  the  answer  contains  a  fair  and 
direct  denial  of  any  of  the  material  allegations  of  the  comr 
plaint,  and  not  otherwise,  because  it  is  not  pretended  that  tbe 
answer  contains  new  matter  constituting  a  defense. 

The  execution  and  delivery  of  the  contract  is  expressly 
admitted,  in  the  answer,  and  the  terms  of  the  contract  are  not 
disputed. 

But  the  answer  proceeds  to  claim  that  the  contract  was 
without  consideration,  aud  null  and  void,  because  the  judg- 
ments assigned  by.  plaintiff  to  defendant,  were  not  1^1  and 
valid. 

.  This  portion  of.  the  answer  is,  sham,  and  frivolous.    It  only 
states  conclusions  of  law,  whereas  it  ought  to  state  the  fact 
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The  complaint  avera  that  ^'said  judgments  wer^  used  b; 
defendant  in  bidding  upon  said  canals  at  the  SherifiTs  sale^  and 
the  full  amount  thereof  was  credited  to  him  bj  said  Sheriff  aa 
so  much  monejy  and  thereby  he  received  and  used  the  full 
amount  of  said  judgments  to  his  own  benefit  in  the  purchase  of 
said  canals;  etc." 

This  allegation  is  nowhere  denied  or  attempted  to  be  denied 
in  the  answer.  Whether,  therefore,  the  judgments  were  void 
or  not,  cazmot  be  material,  since  the  defendant  received  the 
full  amoimt  for  which  they  called;  and  it  does  not  lay  in  the 
mjouth  of  the  defendant  to  say  the  judgments  were  void,  they 
having  been  paid  and  ^tisfied  by  tixe  sale  of  the  property  of 
the  persons  against  whom  they  stood,  and  he  having  received 
their  fuU  value. 

The  anawer  next  attempts  to  deny  that  the  judgments  were 
ever  assigned  to  him.  This  denial  is  made  upon  ^'  information 
and  beliel"  We  say  first,  that  the  defendant  was  bound  to 
know  the  fact,  and  a  denial  upon  information  or  belief  Is  there- 
fore insufficient 

The  denial  must  be  positive,  because  the  fact  must  have 
been  within  his  own  knowledge,  or  if  it  had  escaped  his  mem- 
ory, the  fact  could  have  been  readily  ascertained  by  a  brief 
examination  of  the  records,  and  the  answer  does  not  pretend 
to  have  any  such  examination. 

The  answer  next  denies,  according  to  information  and  belief, 
that  the  canals,  etc.,  were  sold  under  executions  issued  upon 
the  judgments  in  question,  but  that  the  same  were  sold  under 
an  execution  in  favor  of  L.  S,  Sims.  This  denial  is  subject  to 
the  s^^me  objections  as  the  preceding.  It  is  predicated  upon 
information  and  belief,  whereaa  it  should  have  been  positive, 
because  the  records  in  the  clerk's  office,  if  they  had  been  ex- 
amined, would  have  shown  exactly  how  the  sale  was  made, 
and  under  what  profsess.  But  the  issue  attempted  to  be  made 
is  a  side  issue,  and  wholly  immaterial  The  denial  is  no  answer 
to  the  main  question — "Bid  you  reoeive  the  ampunt  of  said 
judgments?!'.    •..-.. 

There   were  several  judgments  against  Jones,   Turman  & 

Vou  XXV.— 13 
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Ca,  and  it  was  wholly  immaterial  under  whidi  the  sale  was 
made,  because  they  were  all  held  by  the  defendant  Scott  who 
bid  the  amount  of  all  and  received  a  full  credit  for  all  on  his 
bid. 

The  answer  next  denies  upon  information  and  belief  that 
there  were  any  executions  on  the  judgments  in  question  in  the 
hands  of  the  officer  who  made  the  sale. 

This  is  another  side  and  immaterial  issue.  It  id  not  respon- 
sive to  the  main  question:  ^'Did  you  bid  these  judgments, 
and  did  you  receive  the  amount  of  them  as  a  credit  upon  your 
bidr 

There  was  no  application  to  amend  the  answer  in  the  Court 
below.  Defendants  stood  upon  their  anawer  then,  and  mnst 
do  it  here. 

By  the  Court,  Curbst,  J. 

This  action  was  brought  to  recover  a  sum  of  money  alleged 
to  be  due  on  a  contract  executed  by  the  defendant,  by  which 
he  agreed  to  pay  to  the  plaintiff  one  thousand  four  hnndred 
and  forty-four  dollars  and  sixty-six  cents,  with  interest  tiiereon 
from  the  Ist  of  January,  1864,  until  the  same  should  be  paid, 
at  the  rate  of  three  per  cent  per  month,  upon  conditions  men- 
tioned and  referred  to  in  such  contract  The  complaint  oounts 
upon  this  contract,  and  avers  in  positive  terms  the  happening 
of  circumstances  by  which  the  debt  became  due,  and  that  dio 
defendant  refused  to  perform  his  contract.  The  consideration 
for  the  contract  of  the  defendant,  which  is  alleged  in  the  com- 
plaint, was  the  assignment  of  three  judgments  belonging  to  the 
plaintiff,  which  he  had  obtained  in  a  Justice's  Court,  amountiiig 
in  the  aggregate  to  the  sum  of  one  thousand  four  hundred  and 
forty-four  dollars  and  sixty-six  cents,  and  whidi  the  defendant 
used  in  the  purchase  of  property  of  liie  debtors  against  ^om 
such  judgments  were  obtained  at  a  sale  thereof,  made  under  and 
by  virtue  of  divers  judgments  and  executions.  Each  of  the 
judgments  so  assigned  hf  the  plaintiff  osoeedad  two  hundred 
dollan. 
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To  the  complaint,  which  was  dulj  yerifled,  the  defendant 
filed  an  answer,  in  which  he  Bays  that  after  stating  to  counsel 
learned  in  the  law  aU  the  facts  attending  the  making  of  the 
contract^  he  is  informed  by  connsel,  and  verily  believes,  and 
so  charges  the  truth  to  be,  that  the  promise  in  the  contract 
contained  to  pay  the  plaintiff  the  sum  of  money  named  therein, 
or  any  part  of  it^  was  wholly  without  consideration  and  null 
and  void,  and  that  therefore  he  was  not  liable  on  his  promise ; 
and  then  in  the  same  connection  he  alleges  that  the  judgments, 
the  assignment  of  which  to  the  defendant  is  mentioned  in  the 
contract  as  the  consideration  for  defendant's  promise,  wer» 
entirely  null  and  void;  and  further  on  in  the  answer  the 
defendant  denies,  ^*  according  to  his  best  knowledge,  informa- 
tion and  belief,"  that  said  judgments,  or  either  of  Aem,  wei-e 
ever  transferred  or  assigned  by  the  plaintiff  to  the  defendant 
or  to  any  other  person  for  his  use. . 

This  mode  of  denial  is  argumentative.  In  the  first  place 
the  defendant  avers,  upon  information  derived  from  his  coun- 
sel, and  upon  his  belief  founded  on  that  information,  that  his 
promise,  contained  in  the  contract,  was  without  consideration; 
and  the  reason  assigned  for  this  is  that  the  three  judgments, 
the  transfer  of  which  to  the  defendant  is  set  forth  in  the  con- 
tract as  the  consideration  for  the  defendant's  promise,  were 
null  and  void;  and  then  it  is  denied,  according  to  the  defend- 
ant's best  knowledge,  information  and  belief,  that  said  judg- 
ments — that  is,  the  judgments  which  the  defendant  had  been 
advised  were  null  and  void,  and  which,  because  they  were  so, 
were  no  judgments — had  been  assigned  to  him  or  to  his  use. 
This  will  not  da  A  denial  of  this  sort  is  evasive  of  the  issue 
tendered^  and  must  be  treated  as  failing  to  traverse  the  allega- 
tion of  llie  complaint 

The  defendant  also  denies,  according  to  the  best  of  his 
knowledge^  information  and  belief,  that  the  property  of  the 
judgment  debtors  referred  to  in  the  contract  and  in  the  com- 
plaint was  sold  at  Sheriff's  sale  on  executions  issued  on  said 
three  judgments,  but  avers  that  the  same  was  sold  under  an 
«zecutioii  issued  on  another  judgment 
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The  plaintiff  alleged  in  his  complaint  that  the  Sheriffs  sale 
mentioned  was  made  on  executions  issued  upon  these  threo 
judgments^  as  well  as  on  executions  issued  upon  other  judg" 
mentS;  and  that  at  such  sale  the  defendant  hecame  the  pur- 
chaser of.  the  property  sold,  and  used  the  said  three  judgments 
so  assigned  to  him  in  payment  of  the  amount  bj  him  bid. 
The  defendant  ought  to  have  known,  and  will  be  held  to  have 
known,  whether  he  purchased  imder  executions  issued  on 
these  judgments  or  otherwise,  and  whether  or  not  he  used  the 
same  judgments  in  paying  the  amount  bid  l^y  him.  The  law 
does  not  sanction  this  mode  of  pleading.  The  defendant 
should  have  admitted  or  denied  the  facts  alleged  by  the  plain- 
tiff, or  should  have  shown  how  it  happened  that  he  was  with- 
out knowledge  as  to  such  facts.  (Fales  v.  Hicks,  12  How. 
Pr.  R  164;  Richardson  v.  Wilton,  4  Sand.  708;  Ecom  t. 
Bumming,  2  E.  D.  Smith,  48;  Mott  v.  Burnett,  Id.  50; 
Shearman  v.  New  York  Central  MUls,  1  Abbott,  187.)  To 
the  same  effect  is  the  case  of  CvHia  v.  Richards,  9  OaL  87,  and 
San  Francisco  Oas  Co.  v.  City  of  San  Francisco,  lb*  453.  It 
matters  not  that  the  judgments  assigned  were  invalid  as  judg- 
ments, within  the  authority  of  Zander  v.  Cos,  6  CaL  230, 
because  by  the  assignment  thereof  the  debts  for  which  they 
were  obtained  were  assigned  to  the  defendant;  besides  this  he 
used  these  judgments  in  paying  the  amount  due  on  his  bid,  in 
which  the  debtors  whose  property  was  sold  were  concerned; 
and  it  does  not  appear  but  they  were  satisfied  to  receive  tbese 
judgments  or  the  debts  represented  by  them  in  payment  on 
the  amount  due  from  the  defendant  on  his  purchase.  It  is  to 
be  presumed  they  were  satisfied  with  this  mode  <rf  paynaent, 
for  it  is  alleged  in  the  complaint  that  the  judgments  were  used 
by  the  defendant  in  paying  the  sum  at  which  he  purchased  the 
property.  He  certainly  is  not  in  a  position,  to  object  that 
these  judgments  were  of  no  value  to  him,  when,  as  a  fact,  they 
were  received  in  payment  of  «,  sum  due  from  him  on  his  pur- 
chase, equal  to  the  amount  they  represented. 

The  answer  fails  to  put  in  issue  or  to  confess  and  avoid  the 
material  allegations  of  the  coxaflaint^  and  therefore  there  wa^ 


ISUPEEME  COUET— APEIL  TERM,  1864.        197 

Cahoon  «.  Harshmlt  et  ate. 

no  isme  to  be  tried  by  a  jury.  The  complaint  in  such  cases 
is  to  be  taken  a^  trne.    (Practice  Act,  section  65.) 

We  think  the  plaintiff  was*  entitled  to  the.  judgment  which 
was  rendered  on  the  pleadings. 

Judgment  affirmed. 

Mr.  Chief  Justice  Sandbbsoit,  having  been  of  counsel,  did 
not  sit  on  the  trial  of  this  case. 


BENJAMIN   OAHOON   v.   SYLVESTER   MARSHALL, 
GEO.  W.  STEWART,  and  CHAUNOEY  STEWART. 

PMsnsioN  or  Tmbiboval  Pbopsbsz^-^Ab  actuml  cbiiig*  of  tli*  posaesslon  of 
penonal  property,  »■  dlitlnguished  from  that  which  by  mero  Intendment  of 
law  follow!  the  transfer  of  title,  ii  an  open  ylilblo  change,  manifested  by 
•nch  outward  slgni  aa  render  It  erideat  that  the  poetetslon  of  the  vendor 
has  wholly  ceased. 

IxSTBVCTioMa  TO  ▲  JuBS.-^Tha  jury  are  the  ezclnslTe  judges  of  the  facts, 
and  It  is  erroneous  for  the  Court  to  assume,  in  its  instructions  to  the  jury, 
that  a  certain  fact  exists,  and  then  submit  to  them  the  gaestUm  whether  or 
not  H  does  ezlsCL 

FMBissioif  OF  I«iND. — The  possession  of  real  property  Is  of  two  kinds:  the 
one  constmetlTe,  depending  upon  the  title  and  the  right  to  the  actual 
possession,  and  the  other  subsisting  In  the  actual  occupation. 

DflumiT  or  Psbsonai*  PBOFBn<rr.«->Whero  one  purchases  land  anA  recslves  a 
eonyeyanco  therefor,  and  at  tlit  same  time  buys  personal  property  on  the 
land,  the  question  whether  the  vendee  had  actual  possession  of  the  land  Is  an 
Important  one  in  determining  whether  thero  was  an  actual  delivery  of 
possession  of  the  personal  property. 

Appeal  from  the  District  Courti  Sixth  Judicial  District, 
Sacramento  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Harrison  it  Estee,  for  Appellants. 

We  will  call  the  attention  of  the  Court  to  the  first  instmc- 
tion  excepted  to:  ^^ Being  in  possession  of  the  real  estate,  that 
he  was  also  in  possession  of  the  personal  property.'^ 

"Being  in  possession  of  the  real  estate '*  was  an  absolute 
assertion  on  the  part  of  the  Court  that  Cahoon  had  such  pos- 
session^ and  left  nothing  to  the  jury.     For  the  proposition 
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that  having  excluBive  posaession  of  the  raiichy  carried  with 
it  pofiaession  of  the  persoiud  property  located  on  it»  ii  purely 
a  queBtion  of  law,  and  not  of  f  aoty  and  the  jury  have  notbiog 
to  do  with  it 

Robert  Robinson,  for  Beapondent 

Take  the  charge  together,  it  ia  entirely  proper.  The  fint 
exception  of  defendants,  commencing  ''Being  in  poesessioV 
etc,  ifi  only  part  of  a  proposition,  if  he  was  so  in  posaeesioD, 
then  such  would  be  the  result;  and  there  is  no  doubt  of  the 
correctness  of  the  proposition.  The  law  is,  that  posseasion 
of  the  land  does  carry  with  it  the  possession  of  personal  prop- 
erty.    {Montgomery  et  oL  y.  Hunt,  6  CaL  366.) 

By  the  Courts  Cusbxt^  J» 

The  plaintiff,  who  was  a  creditor  of  the  firm  of  Miller  & 
Killer  in  the  sum  of  about  seven  thousand  and  six  hundied 
dollars,  purchased  of  them  on  the  7th  of  August,  1861,  two 
parcels  of  real  property,  one  of  which  was  in  the  City  of 
Sacramento,  and'  the  other  (a  farm)  was  about  eight  miles 
therefrom.  The  price  at  which  he  so  purchased  was  six  thou- 
sand dollars,  and  the  paym^it  was  made  by  a  credit  of  the 
Millers  with  that  sum  on  their  debt.  A  deed  of  convejance 
was  executed  by  them  to  the  plaintiff  and  duly  recorded  on 
that  day.  To  satisfy  the  balance  stiU  due,  the  Millers  on  the 
same  day  sold  to  plaintiff  certain  personal  property  which 
was  upon  the  farm  and  delivered  the  same  to  him.  The 
plaintiff  at  the  time  employed  one  Minott,  who  was  then  in 
the  service  of  the  Millers  on  the  farm,  to  take  the  charge  and 
care  of  this  personal  property  for  him.  Minott  accepted  the 
employment  and  remained  in  charge  of  the  property  until  it 
was  taken  from  him  by  the  defendants;  and  one  of  the  Wlr 
lers  also  remained  upon  the  farm,  though  it  does  not  didtinctlj 
appear  that  he  was  there  to  the  plaintiff's  knowledge  or  b/ 
his  consent 

Three  days  after  these  sales  were  made^  George  W.  Stewart 
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and  CSiauncey  Stewart^  who  were  also  creditora  of  the  Millers, 
commenoed  actionB  against  them  in  the  District  Court  for  the 
reooyeiy  of  the  snms  of  money  due  the  Stewarts,  and  sued 
out  writs  of  attachment,  by  virtue  of  which  the  defendant 
Marshall,  who  was  the  Sherifi  of  the  County  of  Sacramento, 
attached  the  personal  property  sold  to  the  plaintiff.  The 
Stewarts  afterward  obtained  judgment^  upon  which  execu- 
tions were  issued  and  by  virtue  thereof  the  same  property 
was  sold  by  the  Sheriff.  Immediately  after  the  execution  of 
the  attachments,  the  plaintiff  gave  the  defendants  notice  of 
his  purchase  of  and  claim  to  the  property.  For  the  taking 
away  and  disjposing  of  this  personal  property  the  plaintiff 
brought  this  action. 

The  defense  interposed  was  that  the  sale  was  made  to  hin- 
der, delay  and  defraud  the  creditors  of  the  MiUers,  and  also 
that  such  sale  was  not  aocompanied  by  an  immediate  delivery 
of  the  property  sold,  nor  foUpwed  by  an  actual  and  continued 
change  of  the  possession  thereof  from  the  vendors  to  the 
vendee. 

At  the  trial  of  the  issues  joined  much  evidence  was  intro- 
duced and  submitted  to  the  jury  respecting  the  bona  fides  of 
the  sale^  and  ako  touching  the  delivery  and  actual  and  con- 
tinued change  of  possession.  The  case  was  submitted,  under 
instructions  of  the  Court,  to  the  jiixy,  who  rendered  a  verdiot 
for  fiflsen  hundred  dollars  in  favor  of  the  plaintiff  against  the 
defendants,  on  which  judgment  was  entered* 

The  defendants  having  appealed  from  the  judgment  and  an 
order  denying  their  motion  for  a  new  trial,  have  presented  a 
bill  of  exceptions  to  portions  of  the  charge  of  the  Court,  and 
now  insist  that  the  judgment  ought  to  be  reversed  for  the 
causes  arising  upon  their  bill  of  exceptions. 

At  the  requast  of  the  defendants  counsel  the  Court  in* 
Btructed  the  jury  that,  '^  To  make  a  sale  valid  the  delivery 
must  be  made  of  the  property  sold;  the  vendee  must  take  the 
ax!tual  possession;  that  possession  must  be  open  and  unequiv- 
ocal, candying  with  it  the  usual  marks  and  indications  of  own- 
enhip  by  the  vendee.    It  must  be  such  as  to  give  evidence  to 
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the  world  of  the  claim  of  the  new  OTmer;  he  must,  in  other 
words,  be  in  the  usual  relation  to  the  property  which  ownen 
of  goods  occupy  to  their  property.  This  possession  must  be 
continuous;  not  taken  to  be  surrendered  back  again;  not  fo^ 
mal,  but  substantial.'^  In  connection  with  this  instruction 
the  Court,  in  substance,  charged  the  jury  that  there  was  no 
dispute  about  the  validity  of  the  sale  and  conveyance  of  the  real 
property,  and  that  thereby  the  right  to  its  immediate  posses- 
sion passed  from  the  vendors  to  the  purchaser;  that  the  prop- 
erty in  dispute  was  at  the  time  it  was  seized  under  the  attach- 
ments, upon  the  farm  which  had  been  recently  sold  by  the 
Millers  to  the  plaintiff,  and  that  plaintiff,  being  the  owner  of 
the  real  estate,  and  having  purchased  the  personal  property 
described,  the  question  of  fact  for  the  jury  to  determine  was, 
whether  the  plaintiff  was  so  in  possession  of  the  personal 
property  as  to  give  notice  to  the  worid  that  (assuming  he  was 
in  possession  of  the  real  estate)  ^he  was  also  in  possession  of 
the  personal  property.  This  is  the  obvious  import  of  the  in- 
fitruction. 

The  defendants*  counsel  excepted  to  so  much  of  the  instruc- 
tion as  is  in  this  language:  **  Being  in  possession  of  the  real 
estate,  he  was  also  in  possession  of  the  personal  property." 
To  understand  the  point  it  is  necessary  to  look  to  what  pre- 
ceded the  words  particularized  by  the  exception;  and  when 
the  whole  instruction  is  considered,  it  appears  to  hrk  been 
left  to  the  jury  to  decide,  after  assuming  it  as  a  fact  that  the 
plaintiff  was  the  owner  and  in  the  possession  of  the  farm, 
whether  or  not  he  was,  at  the  time  the  property  was  attached, 
in  its  possession* 

There  are  two  kinds  of  possession  of  real  property — the  one 
constructive,  the  other  actual  —  the  one  depending  upon  the 
title  and  the  present  right  to  the  actual  possession,  and  the 
other  subsisting  in  the  actual  occupation  or  the  passessio  f^^. 
The  question  as  to  the  plaintiff's  actual  possession  of  the  fann, 
was  a  point  involved  in  the  trial  before  the  jury,  so  far  as  the 
possession  of  the  personal  property  in  oontioves^  was  made 
to  depend  upon  the  possession  of  the  f  Arm. 
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The  fifteenth  section  of  the  Statute  of  Frauds  declares  that 
every  sale  made  by  the  vendor  of  goods  and  chattels  in  his 
possession  or  under  his  control,  unless  the  same  be  accompanied 
by  an  immediate  delivery  and  be  followed  by  an  actual  and 
continued  change  of  possession  of  the  things  sold,  shall  be 
conclusive  evidence  of  fraud  as  against  the  creditors  of  the 
vendor.  (Wood's  Dig.  107.)  A  sale  which  is  not  followed  by 
the  change  of  the  possession  of  the  property  sold  which  the 
statute  has  prescribed  is,  as  to  the  creditors  of  the  vendor,  to 
be  deemed  fraudulent  and  void,  and  the  want  of  such  change 
of  possession  when  established  admits  of  no  excuse  nor  ex- 
planation. The  wisdom  of  this  law  commends  it  to  the  favor- 
able consideration  of  Courts  of  justice^  and  reasons  of  public 
policy  demand  its  faithful  execution. 

What  constitutes  an  actual  change  of  the  possession  of  per- 
sonal property,  as  distinguished  from  that  which  by  mere 
intendment  of  law  follows  the  transfer  of  title,  is  not  of  diffi- 
cult solution.  It  is  an  open^  visible  change,  manifested  by 
such  outward  sign$  as  render  it  evident  that  the  possession  of 
the  vendor  has  wholly  ceased.  (BcmdaU  v,  Parker,  3  Sand. 
73.)  Then  if  the  possession  of  the  property  by  the  vendors, 
in  the  case  under  consideration,  had  not  wholly  ceased  when 
it  was  attached,  it  was  liable  to  the  attachments,  notwith- 
standing, as  between  the  vendors  and  vendee,  the  sale  was 
complete  and  the  title  to  the  property  bad  become  vested  in 
the  plaintiff  as  the  purchaser. 

The  possession  by  the  plaintiff  of  the  farm  upon  which  the 
personal  property  was  when  it  was  purchased  by  him,  pro- 
vided it  was  an  actual  and  exclusive  possession,  would  be 
strong  evidence  of  the  like  possession  of  «uch  personal  prop- 
erty ;  but  so  long  as  the  vendors,  or  either  of  them,  remained 
upon  the  farm,  if  with  the  plaintiff's  knowledge  or  consent, 
the  C!onrt  could  not  properly  exdude  from  the  jury  the  deter- 
mination of  the  question  as  to  whether  the  vendors  or  vendee 
was  in  the  aotual  possession  of  the  farm,  or  whether  the  pos- 
session was  not  jointly  held  by  them.  If  the  actual  and 
exclusive  possession  of  the  farm  by  the  plaintiff  would  be 
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Strong  evidence  of  his  like  possession  of  the  personal  proper^, 
then  the  possession  of  the  f  a^m  by  the  vendors,  or  the  concw- 
rent  possession  of  it  by  the  vendors  and  vendee,  would  at 
least  tend  very  strongly  to  show  that  the  plaintiflF  had  not  that 
actual  possession  of  the  personal  property  necessary  to  place 
it  beyond  the  reach  of  the  creditors  of  the  vendors.  Hence  it 
was  erroneous  for  the  Court  to  assume  and  thereby  decide  th| 
fact  to  be  that  the  plaintiff  was  in  the  possession  of  the  farm 
when  the  personal  property  thereon  was  attached. 

The  other  objections  assigned  by  the  appellants  we  deem 
untenable  when  the  instructions  given  to  the  jury  at  the 
request  of  the  plaintiff  are  considered  in  connection  with  the 
qualifying  instructions  of  the  Court. 

As  the  case  must  be  remanded  for  a  new  trial,  it  is  proper 
to  express  our  opinion  in  reference  to  proving  the  declarationfl 
»f  the  vendors  concerning  the  transaction  after  the  sale  was 
made  and  the  property  delivered  so  as  to  pass  it  to  the  piu*- 
chaser.  This  species  of  evidence  is,  aa  a  general  rule,  inad- 
missible, and  is  never  to  be  received  unless  it  appears  that  the 
vendors'  declarations  were  made  while  in  possession  of  the 
property,  with  the  knowledge  or  consent,  express  or  implied, 
of  the  vendee,  in  which  case  their  dedarationa  made  while  m 
possession  of  the  property  attached  might  be  considered  as  of 
the  res  gestce. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  triaL 


JAMES  LIOK  V.  JEROME  MADDEN. 

Writs  ow  ATTACHiamn. — It  to  tlie  duty  of  the  Clertoi  of  tko  DlttrleC  Cvnrti 
to  iMue  and  dellT«r  to  the  partiM  rMpecttftly,  or  to  tbofar  attorneyi,  vrlti 
of  attachment  In  tbo  order  In  which  the  preliminary  ptpen  are  preeentrf 
to  them,  and  the  writs  demanded. 

Pbrfaymbnt  of  Clebk's  Fbbs. — When  the  preliminary  papers  to  antheriiB  t 

*    writ  of  attachment  haTe  heen  presented  to  the  derkp  and  the  writ  hia  bam 

demanded.  It  It  his  dnty  to  make  ont  and  deliver  to  the  plalntifl*  vltk 

reasonable  diligence,  the  writ  applied  for,  without  prepayment  of  his  Cmi^ 

or  a  tender  of  the  same,  prorlded  the  Cleric  fails  to  call  tm  prapaymml 
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PsBFAYvniT  OF  OwiCBE^B  •Ftas. —  Tbe  BtfLtate  which  dcducs  that  **'Ukj 
officer  mojr  refuse  to  perfonn  any  Mrrlees  In  a  drll  action  or  proceeding* 
until  the  fee  for  ench  eerrlce  le  paid/*  li  not  to  be  construed  as  prohibiting 
the  officer  from  performing  the  eerrlce  without  prepayment  of  feei,  bnt  as 
permissive  merely ;  leaving  the  altematlvea  of  cash  to  advance  or  credit  to 
his  own  election. 

tUuE. — If,  when  services  are  demanded  of  an  officer  In  a  dvll  case,  he  falls 
to  demand  his  fees  In  advance,  his  obligation  to  perform  the  doty  required 
Is  the  same  as  It  would  be  If  the  fees  were  prepaid  or  tendered  In  advance. 

Appsal  from  the  District  Courts  Sixtih  Judicial  District^ 
Sacramento  Comity. 

The  Court  below  sustaiued  the  demurrer  to  the  complaint, 
plaintiff  declined  to  amend,  judgment  was  rendered  for  defend- 
ant, and  plaintiff  appealed. 

The  other  facta  are  stated  in  the  opinion  of  the  Court. 

William  8.  Wood,  and  Winans  A  Hyer,  for  Appellant. 

Under  sections  one  hundred  and  twentj  and  one  hundred 
and  twenty-one  of  the  Practice  Act,  the  plaintiff  is  entitled  to 
the  immediate  issuance  of  a  writ  of  attachment  on  complying 
with  the  requirements  of  the  law  in  this  particular,  and  the 
Clerk  is  required  to  issue  the  writ  immediately,  and  by  omit- 
ting so  to  do  the  law  renders  him  liable  for  all  damage  sus- 
tained by  his  omission,  whether  it  was  caused  by  negligence 
or  fraud  on  his  part.  The  statute  is  clear,  providing  that  upon 
the  compliance  by  the  plaintiffs  with  its  requirements  the  writ 
shall  issue.  The  Act  authorizing  writs  of  attachment  was 
passed  for  the  purpose  of  enabling  the  vigilant  and  active 
creditor  to  obtain  the  advantage  due  to  his  vigilance  and 
activity. 

The  second  point  raised  by  the  demurrer  is  thus  stated:  If 
a  Clerk  is  required  to  issue  attachments  in  the  order  in  which 
they  are  demanded,  must  his  fees  be  tendered  at  the  time  the 
demand  is  made  ? 

Is  a  tender  of  the  fees  necessary?  We  most  earnestly  con- 
tend that  it  is  not  From  what  source  originated  the  idea 
that  it  is,  we  are  wholly  unable  to  determine.  It  surely  is  not 
made  so  by  statute,     l^at  of  1857  was  in  force  at  the  time  of 
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acts*  complained  of  by  plaintiff,  and  it  ifi.  therein  provided  that 
such  fees  are  allowed  to  the  officers  therein  named,  for  their 
services  rendered  in  discharging  the  duties  imposed  by  law,  as 
therein  authorized,  and  such  officers  ^^may  lawf vUy  charge, 
demand  and  receive  the  same/'  {Parker  and  Wife  v.  McOaha, 
13  Ala.  344;  McRae  v.  Inzan,  4  Ala.  286  i  Bidherford  v.  Jones, 
12  Geo.  618.) 

E.  B.  Crocker,  for  Respondent 

The  law  does  not  make  it  obligatory  upon  the  Clerk  to  isaue 
writs  in  the  order  in  which  the  actions  are  commenced. 

The  sections  of  the  statute  referred  to  by  appellant  in  his 
brief,  do  not  touch  the  point.  To  be  sure,  the  Clerk  is  liable 
for  every  "  wrongful  act  or  omission  "  on  his  part,  but  the  very 
point  hero  is  —  Was  he  guilty  of  any  wrongful  act! 

Suppose  A.  commences  his  action  against  C,  and  applies  for 
an  attachment,  with  a  complaint  which  takes  half  a  day  to 
copy.  The  Clerk  does  his  duty  by  immediately  handing  his 
papers  to  a  deputy  to  prepare  the  proper  copy  and  writs,  with 
orders  to  deliver  the  writs  as  soon  as  the  proper  papers  are 
completed.  Suppose,  the  next  minute,  B.  commences  his 
action  against. C,  with  a  short  complaint  which  takes  only  a 
few  minutes  to  copy,  or  with  the  proper  copy  already  made 
out,  and  only  requiring  the  signature  of  the  Clerk  to  be  issued, 
as  many  accurate  lawyers  do ;  the  Clerk  hands  the  papers  to  a 
deputy  without  delay,  and 'they  are  immediately  ready  to  he 
issued,  and  that,  too,  before  A.'s  papers  are  ready.  Now,  is 
there  any  law  or  reason  why  B.  should  wait  half  a  day  until 
A.'s  papers  are  prepared?  If  the  Legislature  had  intended 
that  such  should  be  the  rule,  they  would  undoubtedly  have 
provided  for  it  by  statute.  As  they  have  laid  down  such  a 
rule  for  the  County  Recorder,  and  have  omitted  it  in  the  case 
of  the  County  Clerk,  it  shows  that  it  was  intentionally  omitted 
as  to  the  latter. 

Before  the  Clerk  can  be  put  in  default,  it  must  be  averred 
that  his  legal  fees  were  tendered  him  for  his  services  .required, 
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and  there  being  no  such  averment,  the  complaint  fe  fatally  de- 
fectiye. 

^^Any  officer  may  refuse  to  perfonn  any  aervices  in  a  civil 
action  or  proceeding  tufUU  the  fee  for  such  service  is  paid  by 
the  party  requiring  the  service/*     (Wood's  Dig.  446,  sec.  40.) 

The  Clerk  is  only  bound  to  furnish  copies,  or  writs,  or  papers 
in  his  office,  upon  the  tender  of  hie  legal  fees.  {Edmondson  ▼• 
Uason,  16  CaL  888;  People  ▼•  Harris,  9  GaL  571.) 

By  the  Court,  Shastbb,  J. 

This  is  an  appeal  from  a  judgment  rendered  by  thb  District 
Court  (m  a  demurrer  to  the  complaint 

The  complaint  shows  that  the  defendant  Madden  was 
County  Olerk  of  Sacramento  County,  and  acting  as  such  on 
the  10th  day  of  January,  1861 ;  that  on  that  day  the  plaintiff 
oommenced  suit  in  the  District  Court  of  the  Sixth  Judicial 
District  in  and  for  the  City  and  County  of  Sacramento,  of 
which  Madden  was  Clerk,  against  C.  Ihmels,  O.  Reinecke  and 
C.  Stoekfleth,  to  recover  the  sum  of  one  thousand  six  hundred 
and  twenty-eight  doUanu  The*  complaint  as  amended  then 
continues:  **'And  thereupon  he  duly  prepared,  executed  and 
filed  in  the  office  of  the  Clerk  of  this  Court,  to  wit:  of  the 
said  defendant  Madden,  County  Clerk  as  aforesaid,  the  neces- 
sary and  proper  affidavit  and  undertaking  prescribed  by  the 
statute  in  strah  ease  made  and  provided,  to  authorize  the 
issuance  of  an  attachment,  and  likewise  delivered  the  same  to 
said  Clerk,  to  wit:  the  said  defendant  Madden;  and  further, 
duly  and  fully  complied  with  all  the  requirements  of  law  and 
of  the  statute  in  such  case  made  and  provided,  which  entitled 
him  to  require  from  the  said  Cl^rk  the  immediate  issuance  of 
a  writ  of  attachment  by  said  defendant  Madden,  as  Clerk 
aforesaid,  in  said  suit,  for  said  amount  of  one  thousand  six 
hundred  and  twaity-eight  dollars,  against  the  property  of  said 
Ihmels  et  oL,  directed,''  etc.  And  that  he  did  then  and  there 
demand  the  immediate  issuance  of  such  attachment. 

The  e(»nplaint  further  avers^  ''that  said  defendant,  not- 


206      SUPEEME  COURT  —  APRIL  TERM,  1864. 

Lick  9.  Madden. 

withstanding  the  facts  aforesaid,  did  wrongfully  and  unlaw- 
fully issue  unto  Eggers  &  Co.  a  writ  of  attachment  against 
the  property  of  said  Ihmels  et  d.,  in  a  suit  began  by  them 
subaequently  to  the  beginning  of  plaintiff's  action  and  the 
filing  of  his  affidavit  and  undertaking,  and  after  his  demand 
for  an  attachment  as  above  stated.  That  by  reason  thereof 
plaintiff  was  delayed  in  delivering  his  writ  of  attachment  ta 
the  Sheriff,  and  said  Eggers  k  Co*  obtained  priority  over  him, 
and.  that  sufficient  was  realized  from  the  property  of  Ihmels, 
at  that  time  already  attached,  to  have  satisfied  plaintiff's  daim, 
but  that  he  never  received  anything  on  acooimt  thereof  except 
about  two  hundred  and  eighty-seven  dollars.'' 

Two  questions  arise  upon  this  record:  First  — Is  a  Cleric 
required  to  issue  attachments  in  the  order  in  which  the  pre- 
liminary papers  are  presented  and  the  writs  demanded  t 
Second  —  If  he  is,  then  can  the  demand  be  considered  as  hav- 
ing been  made,  and  can  the  Clerk  be  compelled  to  deliver  sudi 
writ  of  attachment,  until  the  fees  have  been  tendered  therefor, 
though  the  Clerk  fails  to  call  for  prepayment} 

1.  Is  a  Clerk  required  to  issue  attadmients  in  the  order  m 
which  the  preliminary  papers  are  presented,  and  the  writs  de- 
manded ! 

Section  nine  of  the  statute  defining  the  duties  of  County 
Clerks  (Wood's  Dig.  88)  provides  "  that  for  any  wrongful  act, 
or  any  omission  to  perform  any  duties  imposed  upon  him  \ff 
law,  the  Clerk  shall  be  liable  on  his  bond  to  any  person  in* 
jured." 

The  one  hundred  and  twenty-first  section  of  the  Pracdcs 
Act  provides  that  "the  Clerk  shall  issue  the  writ  of  attach- 
ment upon  receiving  an  affidavit  by  or  on  behalf  of  the  plain- 
tiff, which  shall  be  filed,"  showing  oertain  faets  thereafter  stated 
in  the  section. 

As  we  construe  this  section,  it  requires  the  Clerk,  after  the 
proper  papers  have  been  presented,  to  proceed  with  reason- 
able diligence  to  make  out  and  deliver  to  the  plaintiff  the 
process  aj^lied  for.  The  section  does  nol  regulate  the  time 
within  which  the  writ  must  be  made  out,  as  between  the 
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Clerk  and  ike  first  applicftnt  merely,  but  as  between  himself 
and  all  applieanta;  and  the  rule  of  reasonable  time  eatabliahed 
by  the  section  enures  to  the  benefit  of  one  applicant  as  much 
as  to  the  benefit  of  another. 

But  the  gravamen  of  this  action  is  not  that  the  defendant 
violated  the  rule  of  official  duty,  established  by  this  section, 
by  nonfeasance — that  is^  by  simple  neglect  to  make  out  the 
process  applied  for  in  reasonaUe  time.  The  complaint^  on 
the  other  hand^  xnakes^  or  undertakes  to  make,  a  case  of  official 
malfeasance — the  wrongful  act  consisting  in  the  defendant's 
issuing  an  attachment  to  Eggers  &  Co.,  imder  the  circum* 
stances  which  the  complaint  details,  and  in  derogation  of  the 
plaintiff's  better  right 

This  action  was  brou^t  upon  the  theory  that  the  Clerk  is 
bound  to  issue  attachments  in  a  certain  order — that  is  to  say, 
in  the  order  in  which  they  are  applied  for.  Into  this  theory 
reasonable  diligence  does  not  enter  as  a  condition;  and  as 
section  one  hundred  and  twenty-one  of  lihe  Practice  Act  is 
confined  to  reasonable  diligence  as  a  topic,  then  if  the  order 
claimed  by  the  plaintiff  exists  as  a  rule  of  law,  it  must  exist 
independent  of  that  section  regarded  as  an  Isolated  provision. 

In  determining,  however,  whether  the  rule  contended  for 
by  plaintiff  is  established  in  this  State  by  statute  regulation, 
all  the  legislation  bearing  upon  the  question  should  be  consid- 
ered, and  particularly  the  whole  of  that*  portion  of  the  Prac- 
tice Act  which  bears  upon  attachments  as  a  subject  matter. 

The  portion  of  the  Practice  Act  referred  to  contains  twenty- 
one  sections ;  they  are  all  in  pari  materia,  and  are  to  be  con- 
strued together  in  order  to  ascertain  the  intention  of  the 
Legislature  on  the  point  in  controversy.  It  is  apparent,  in 
the  first  place,  that  the  Legislature  intended  that  the  creditor 
upon  whose  process  any  property,  whether  real  or  personal, 
was  first  attached,  should  thereby  aoquire  Ibe  right,  as  against 
all  subsequent  attachments,  to  insist  that  the  avails  of  the 
property  should  be  appropriated  to  the  satisfaction  of  his 
judgment  in  the  first  instance.  This  is  Ae  restdt  that  the 
Legislature  had  in  mind;  and  the  priority  thus  conceded  and 
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secured  to  the  first  attachmeait;  proceeds  upon  the  policy  that 
the  laws  should  subserve  those  who  subserve  themselves. 

Afisiiming  that  we  have  not  mistaken  the  end  to  which  the 
legislation  upon  the  subject  of  attachments  is  directed,  the 
sections  referred  to  are  to  be  so  construed^  that  the  legislative 
purpose  may  be  accomplished. 

If  Clerks  are  not  subject  to  the  rule  insisted  upon  by  the 
plaintiff^  then  they  are  restrained  by  no  rule;  and  if  tmre- 
strained^  then  they  are  left  free  to  issue  attachments  as  their 
caprice^  favoritism  or  interested  views  may  dictate.  The  piu> 
pose  of  the  Legislature  was  that  the  first  should  be  first,  and 
that  the  last  should  be  last;  but  under  the  view  presented 
for  the  respondent,  a  mere  ministerial  officer,  in  a  most  respon- 
sible, but  still  subordinate  position,  could  at  his  pleasure 
defeat  the  legislative  design  and  still  be  held  to  have  done  no 
wrong.  The  cases  in  which  Legislatures  have  ordained  pa^ 
tieular  ends,  and  appointed  and  sakried  ministerial  agents  to 
secure  them,  and  have  at  the  same  time  exempted  those 
agents  by  intention  from  all  liability  both  criminal  and  civil 
on  account  of  studied  and  successful  efforts  to  defeat  those 
ends,  must  have  been  of  very  rare  occurrence.  If  such  an 
instance  should  occur  in  f  act^  a  well  understood  rule  of  con- 
struction would  forbid  the  Courts  from  recognizing  the  ftk  ds 
86,  unless,  indeed,  its  existence  should  be  established  to  the 
highest  degree  of  moral  certainty. 

But  there  is  another  consideration  connected  with  the  ques- 
tion with  which  we  are  dealing. 

When  attachments  have  been  issued  they  are  delivered  to 
the  Sheriff.  Is  he  bound  to  serve  the  writs  in  the  order  in 
which  they  come  to  his  hands,  or  has  he  the  ri^t  to  shnffle 
and  serve  them  as  he  may  choose?  On  the  reaaoning  of  the 
respondent  the  immunities  of  the  Sheriff  in  tiie  matter  of  serv- 
ing the  writs  must  be  oo^extensive  with  those  of  the  Clerk  in 
the  matter  of  issuing  them^  for  no  particular  order  of  service  is 
directed  by  any  positive  provision. 

We  close  the  discussion  of  the  case,  in  so  far  as  it  relates  to 
this  question  of  construction,  by  remarking,  that  thoo^  the 
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respondent  is  right  in  saying  that  there  is  nothing  in  the 
statutes  which  denies  to  him,  in  terms,  the  irresponsiUe  power 
which  he  claims,  still  it  is  equally  true  that  no  statute  pro- 
▼ifiion  expressly  confers  the  power  upon  him.  The  things  then, 
stands  upon  implicaticm,  and  we  must  imply  that  which  will 
uphold,  rath^  than  that  which  must  defeat  the  principal  pur- 
pose of  the  Act 

Should  it  be  assumed,  howe^ror,  that  the  order  in  which 
attachments  are  to  issue  is  not  established  in  this  State  by 
statute  r^ulation,  the  question,  before  being  finally  disposed 
of,  should  be  examined  in  the  light  of  the  common  law. 

It  may  be  admitted  that  the  office  of  County  Clerk  as  it 
exists  in  California  is  a  statute  creation,  but  it  would  not  fol- 
low that  any  incumbent  of  that  office  held  it  free  of  the 
niaxims  and  pervasive  analogies  of  the  common  law.  The 
incumbent  of  the  office  stands  in  a  public  relation,  and  that 
relation,  how  new  soever  in  the  circumstance,  is  not  new  to 
the  common  law  in  its  principle.  The  defendant  as  a  publio 
officer  was  bound,  amongst  other  things,  to  respect  the  pre* 
emptive  right  which  the  plaintiff  had  acquired  to  the  people's 
process  as  against  Eggers  &  Co.  and  all  others,  under  the  com- 
mon law  maxim,  ''  qui  prior  est  in  tempore  potior  est  in  jure/' 
All  the  facts  of  the  plaintiff's  prior  right  were  fully  known  to 
the  Clerk,  and  he  could  hare  had  no  right  to  do  a  wrong  by 
defeating  it  It  was  on  these  common  law  views  that  the 
cases  reported  in  1  Bibb,  811,  6  B.  Mon.  416,  7  B.  Mon.  544-, 
and  2  J.  J.  Mar.  422,  were  decided.  Under  this  aspect  of  the 
matter,  the  duty  of  County  Clerks  to  attend  to  attaching 
creditors  in  the  order  in  which  their  applications  for  process 
are  presented,  is  in  no  sense  a  mere  regulation  of  office,  but  a 
leg^  obligation,  binding  alike  upon  all  men,  whether  in  pub- 
lic or  private  stations,  to  refrain  from  violating  the  rights  of 
others,  and  when  specifically  diarged  with  the  duty,  then  to 
aid  actively  in  promoting  and  fulfilling  them.  And  that  duty 
they, may  very  well  be  called  upon  to  perform  without  legis- 
lative suggestion,  when,  as  here^  it  Ues  embedded  in  the  ethiea 
of  the  common  law.  . 

Tot*  XXV.— 14. 
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It  is  suggested,  <m  behalf  of  the  respondent,  that  if  appli- 
cants for  attachments  are  to  be  served  in  the  order  of  their 
applications,  then,  if  the  complaint  of  the  first  applicants  should 
happen  to  be  of  great  length,  subsequent  applicants  would  be 
delayed,  and  perhaps  to  their  serious  detriment 

The  answers  to  this  objection  are  multiplied  and  apparait 

First  —  The  objection  is,  that  the  rule  is  not  absolutely  fault- 
less; but  there  is  no  rule  of  man's  making  that  is. 

Second  —  A  long  complaint  in  an  attachment  suit  must  be  of 
very  rare  occurrence,  and  under  the  Practice  Act,  as  it  now 
stands,  it  is  not  altogether  certain  that  a  copy  of  the  complaint 
should  go  with  the  summons,  in  order  tiiat  the  attachment 
may  be  valid. 

Third — The  objection  is  founded  upon  oonsideratiofiis  of  con- 
venience, and  they  are  of  but  little  argumentative  weight, 
except  in  the  last  resort.  However,  were  long  complaints  in 
attachment  suits  of  much  more  frequent  occurrence  than  they 
are,  or  are  likely  to  be,  the  mind  can  readily  reconcile  itself  to 
aU  the  inconveniences  resulting  therefrom,  in  view  of  the  gen- 
eral unsteadiness  of  movement  in  the  workings  of  the  rule  for 
which  the  respondent  contends — steady,  as  it  would  be,  in 
nothing,  except  in  its  tendency  to  corruption. 

2.  Assuming,  then,  the  rule  claimed  by  the  appellant,  is  the 
Clerk  under  obligation  to  make  out  and  deliver  the  writ  to  the 
first  of  two  successive  appellants,  in  a  case  where  the  Clerk  is 
silent  upon  the  subject  of  the  prepayment  of  fees,  and  no  ten- 
der of  fees  is  madet 

The  only  statute  provision  to  which  we  have  been  referred 
having  any  bearing  upon  the  questi<m  is  as  follows:  "Any 
officer  may  refuse  to  perform  any  services  in  a  civil  action  or 
proceeding  until  the  fee  for  such  service  is  paid  by  the  party 
requiring  the  service.''    (Wood's  Digest,  446,  sec  40.) 

In  the  understanding  of  the  respondent  the  filing  of  the  pre- 
liminary papers,  coupled  with  a  request  that  a  writ  of  attaeh- 
ment  may  issue,  imposes  no  obligation  upon  the  Cleric,  unless 
the  request  is  accompanied  with  a  present  tender  of  fees  — 
while  in  the  understanding  of  the  appellant,  the  obligation  of 
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the  Clerk  is  perfect  without  a  tender,  if  prepayment  is  not 
demanded. 

The  controlling  words  are  '*  may  refuse.'*  The  intention 
was  not  to  prohibit  the  Clerk^  in  a  matter  of  mere  personal 
concern,  from  rendeiring  offidal  aid  on  credit  The  word 
"  may/'  in  the  connection  in  which  it  stands,  is  not  to  be  con* 
}>trued  as  mandatory  to  the  Clerk,  but  permissive,  leaving  tho 
alternatives  of  cash  or  credit  to  his  own  election.  Again,  the 
word  ^'  refuse ''  is  used  in  contradistinction  to  silence,  or  mere 
omission,  or  neglect  The  distinction  is  one  lying  between 
action  on  the  one  hand  and  non-action  on  the  other.  If  the 
Clerk,  in  view  of  the  alternatives  presented  to  him,  makes  up 
his  mind  to  stand  upon  prepayment,  the  mental  state  is  not  in 
itself  a  refusal  of  credit  The  conclusion  of  the  mind  ante- 
dates the  refusal,  and  leads  to  it;  but  it  is  neither  identical 
with  it  nor  is  it  any  part  of  it  It  is  only  in  the  event  of  an 
announced  refusal  of  credit  that  the  applicant,  under  the 
adjustments  of  the  section,  is  required  to  tender.  To  hold 
that  the  silence  of  the  Clerk  is  an  equivalent  antecedent  to  tho 
duty  to  tender,  would  be  to  interpolate  into  the  section  a  new 
and  substantive  provision.  The  section,  in  short,  confers  upon 
the  Clerk  a  personal  privilege,  which -he  may  claim  or  waive, 
as  he  chooses.  If  he  claims  it  he  should  announce  it;  and  if 
lie  does  not  so  announce  he  must  be  understood  to  have  waived 
it  The  statute  nowhere  provides  that  the  Clerk  shall  not  be 
obliged  to  move  until  his  fees,  whether  asked  for  or  not,  have 
been  tendered.  Doubtless,  under  a  provision  like  that,  the 
role  of  the  Clerk  would  be  a  passive  one  altogether.  But 
under  the  law  as  it  stands,  after  application  for  process  has 
been  made  in  due  form,  something  is  to  be  done  before  any 
exhibition  of  money  is  contemplated.  The  character  of  the 
initial  act  is  clearly  defined,  and  the  function  of  performing  it 
18  as  clearly  devolved  upon  the  Clerk. 

The  fease  of  People  v.  Harris,  9  CaL  671,  turned  upon  the 
six  hundred  and  twenty-seventh  section  of  the  Practice  Act 
By  the  very  terms  of  that  section,  the  duty  of  the  Justice  to 
transmit  a  oertified  copy  of  his  docket^  eta.^  to  the  County 


212      SUPKEME  COURT— APRIL  TERM,  1864 

Aitken  et  oi.  v,  SiendenhaU. 

Court,  in.  cases  of  appeal,  does  aot  attaoh,  except  upon  pay- 
ment of  his  fees.  This  section  is  expressed  in  language  differ 
ing  widely  from  that  used  m  the  section  we  have  been  consid- 
ering. 

The  case  of  Edmondson  v.  Mason,  16  OaL  886,  dited  hj  the 
respondent^  has  no  appreciable  bearing  upon  the  poiAt  in  con- 
troversy. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
leave  to  the  defendant  to  answer  in  tan  days  after  notioe  oi 
filing  remittitur. 


B.  AITKEN  ATO  J.  PRESOOTT  v.  E.  T.  MENDENHALL 

OMMW-BzAKiKATimr  or  WmnosB. — ^A  wldieM  on  eroM-examlnatlQa  cu  only 
be  Interrogated  la  regard  to  tach  matter*  as  he  testified  aboot  oa  hli 
examination  In  chief,  If  objection  la  made  on  that  ground. 

OAUAoas.— ^If  plaintiff  In  hia  complaint  claims  more  damagea  than  he  !• 
entitled  to^  this  will  form  no  groond  for  reversing  the  Judgment  It  on  the 
trial,  plaintiff  offers  testimony  to  proTe  damagea  he  Is  not  entitled  to,  tod 
defendant  objects  to  Its  Introduction^  ud  theft  to  a  nillag  against  hfas,  the 
question  can  be  rcTlewed  on  appeaL 

Appbai.  from  the  District  Oourt,  Eleventh  Judicial  Distriot» 
Placer  Oounly. 

The  facts  are  stated  in  the  opinion  of  the  ConrU 

Ohas.  A.  Tuttle,  for  Appellant 

Jo  HamiUon,  for  Eespondenta. 

By  the  Court,  Shattbb,  J. 

The  complaint  alleges  that  the  defendant  was  the  owner  of 
a  sawmill,  and  that  on  the  16th  of  January,  1861,  he  leased 
it  to  the  plaintiffs  for  one  year,  on  terms,  that  he,  the  defend- 
ant, would  keep  the  mill  constantly  supplied  with  logs,  to  be 
sawed  by  the  plaintiffs  for  the  defendant  at  the  rate  of  foor 
dollars  and  fifty  cents  per  thousand  feet,  It  is  further  alleged 
iliat  the  plaintiffs  ^  were  to  run  the  mill  one  year,  with  the 
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refusal  aa  their  part  of  running  it  two  years  on  the  same 
terms;  that  is  to  say  until  the  16th  of  January,  1863/'  There 
are  other  provisions  in  the  contract,  as  set  forth,  but  it  is  un- 
necessary to  notice  them  for  the  purposes  of  this  appeaL  The 
breach  assigned  is,  "that  since  the  month  of  November,  1861, 
the  defendant  has  wholly  failed  to  furnish  any  logs  at  all  to 
said  mill,  so  that  plaintiffs  were  compelled  to  be  idle  and  dis* 
miss  the  hands  in  their  employ." 

Trial  by  jury  —  verdict  and  judgment  for  plaintiffs. 

The  appeal  is  from  the  judgment  and  from  the  order  deny- 
ing defendant's  motion  for  a  new  trial. 

It  appears  from  the  statement,  that  the  plaintiffs  in  the 
course  of  the  trial  called  on  one  Hawkins  aa  a  witness,  and 
from  the  record  of  his  testimony,  given  in  chief,  it  appears  to 
have  been  confined  to  points  in  the  plaintiff's  pase,  distinct 
from  the  breach  complained  of. 

The  counsel  of  the  defendant,  in  the  course  of  his  cross- 
examination,  proposed  to  prove  by  the  witness  that  during  the 
Bummer  and  fall  of  1861,  "plaintiffs  went  away  and  left  the 
mill  idle,  when  there  was  a  plenty  of  logs.''  The  plaintiffs 
objected  to  the  introduction  of  this  testimony;  the  objection 
was  sustained,  and  the  defendant  ^o^epted. 

The  ruling  of  the  Court  was  correct.  The  witness  not  hav- 
ing testified  in  chief  upon  the  subject  of  the  alleged  breach, 
the  defendant  had,  in  strictness,  no  right  to  interrogate  the 
witness  upon  that  subject  at  that  time.  (Thomhvrg  v.  H<md, 
7  Cal.  661 ;  Jackson  v.  F.  R.  and  O.  Water  Go.,  14  Cal.  23.) 

Objection  is  taken  to  the  judgment  for  the  reason  "that  the 
complaint  claims  damages  for  more  than  six  months  after  the 
contract  expired.'' 

If  the  counsel  of  the  appellant  are  right  in  their  construc- 
tion of  the  complaint,  still  the  fact  that  the  plaintiffs  have 
claimed  damages  beyond  the  just  measure  of  their  right, 
would  not  in  itself  be  a  ground  for  reversing  the  judgment 
If  the  plaintiffs  at  the  trial  offered  testimony  to  prove  damages 
which  they  had  no  right  to  daim,  the  defendant  should  have 
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objected  to  its  introductioQ,  and  in  the  enreoit  of  an  advene 
raling  they  could  have  bron^t  the  question  here  for  mriew. 
tTudgmeiit  affirmed. 


JARED  mWIN,  Adminibtbatob,  Etc.  v.  G.  BACKUS, 
D.  O.  MILLS,  L  R  HARRIS,  J.  H.  GASS,-  ato  R  C 
OLARK. 

BUBxawB  ON  AK  Adkinzstbatob's  Bond. —  In  an  nctlon  against  tlia  loretlet 
OD  an  admlnlstrator*B  bond  for  a  breach  of  the  bond  by  the  prindpal,  the 
proceedings  taken  in  the  Probate  Court  in  paaaing  on  an  aceooitt  rendered 
by  the  administrator,  and  a  decree  rendered  therein  directing  the  admloii- 
trator  to  pay  oyer  a  sum  found  remaining  In  hla  handle  are  admiielble  ia 
erldence  against  the  snretlea,  although  the  anretlea  were  not  parties  to 
the  same. 

aucE. — Such  decree  Is  equally  conclnslye  upon  the  administrator  and  Ui 
sureties;  and  upon  the  refusal  of  the  administrator  to  obey  the  same,  the 
liability  of  the  sureties  attaches,  and  they  cannot  go  behind  the  decree  to 
Inquire  Into  the  merits  of  the  matter  therein  passed  on. 

What  Subetibs  scat  show  nr  DmHsi. —  The  soretiea  may  abow  hi  defeme 
either  that  the  bond  was  not  made,  or  that  the  decree  was  not  made,  or 
that  the  same  lias  been  obeyed,  or  that  the  aama  was  obtained  by  fraod  or 
eollusion. 

Bunnrm  on  Official  Bondb. — As  a  general  rule,  sureties  upon  official  boadi 
are  not  concluded  by  a  decree  or  judgment  against  their  principal,  unleii 
they  liaTO  had  their  day  In  Gonrt  or  an  on^rtonity  to  lie  heard  hi  tMr 
defense;  but  administration  bonds  form  an  exception  to  this  general  rola 

Appbai.  from  the  District  Oonrt,  Sixth  Judicial  District, 
Sacramento  County. 

Backus,  the  principal  in  the  bond,  was  not  served  widi 
process. 

The  sureties  appealed  from  the  judgment 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

/.  W.  WinanB,  for  Appellants. 

Administrators  are  not  liable  on  their  official  bonds  for  en 
established  debt  of  their  intestate  until  they  are  fined  with  e 
devagtcmt.    (Commonwealth  v.  MoUy,  10  Penn.  St.  527.) 

In  an  action  on  an  administering  bond,  the  breach  assigned 
being  the  failure  of  the  administrator  to  account  for  assetB  of 
the  estate  and  the  oonTersion  of  them  to  his  own  use^  where 
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the  plea  was  the  Btatutory  plea  of  the  general  issue;  held, 
that  ^^  proof  that  the  assets  have  oome  into  the  administrator's 
hands,  does  not  make  a  prima  facie  case  for  the  plaintiff/' 
{The  State  v.  Price,  17  Miss.  481;  Commonwealth  v.  Evans, 
1  Watts,  37 ;  Myers  v.  Fritz,  4  Penn.  St.  347 ;  Williams  v.  Hinkle, 
16  Ala.  713.) 

The  order  of  the  Probate  Oonrt  is  not  admissible  in  evi- 
dence against  the  defendants  and  appellants  in  this  case,  who 
are  the  sureties  of  Backus. 

It  is  not  denied  that,  as  against  Backus^  the  principal,  any 
order  of  the  Probate  Court,  to  the  proceedings  resulting,  in 
which  he  was  a  party,  would  be  admissible.  But  as  this  is  a 
proceeding  against  Ihe  sureties,  it  comes  directly  within  the 
rule  of  Pico  v.  Webster,  14  Cal.  202,  that  "In  the  case  of 
official  bonds  the  sureties  undertake^  in  general  terms,  that 
the  principal  will  perform  his  official  duties,  and  a  judgment 
against  the  officer  in  a  suit  to  which  they  were  not  parties,  is 
not  evidence  against  them." 

It  is  true,  this  Court  alludes  to  the  fact  that  a  distinction 
has  been  taken  as  to  administration  bonds  founded  on  the 
terms  of  the  obligation,  but  it  overrules  that  distinction  by 
making  its  decision  in  Pico  v.  Webster  general  and  unexcep- 
tional. Besides,  that  distinction  in  the  leading  case  where  it 
is  taken,  (Simkins  y.  Cobb,  2  Bailey,  60,)  is  founded  on  the 
principle  that  the  letter  of  the  surety  bond  made  the  admin- 
istrator's accounting,  or  being  required  to  account,  an  essential 
prerequisite  to  a  svit  on  the  bond,  which  is  not  the  case  in  the 
bond  here  sued  on. 

So  again  it  is  held,  in  WiUiams  v.  Hinkle,  15  Ala.  718,  that 
'^  in  an  action  on  the  administration  bond  against  the  adminis- 
trator and  his  sureties,  suggesting  a  devastcBini,  a  judgment 
against  the  administrator  de  boms  intestatoris,  is  not  conclusive 
against  the  sureties,  but  it  devolves  on  the  plainiiff  to  show  an 
actual  devastavit  in  order  to  fix  their  liability." 

Harrison  A  Estee,  for  Bespondent 

A  devastavit  is  defined  to  be  ^' a  mismanagemeint  of  the 
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estate  and  effects  of  the  deceased,  in  squandering,  wasting 
and  misapplying  the  assets,  contrary  to  the  duty  imposed  on 
him,  for  which  the  executor  or  administrator  shall  answer  ont 
of  his  own  pocket"  (See  2  Williams  on  Executors,  1529; 
Bac  Ab.  Executors,  L,  1.) 

By  the  Act  of  March  27,  1858,  (Statutes  1858,  p.  95,)  it  is 
provided  that  "the  proceeding?  of  the  Courts  of  Probate 
within  the  jurisdiction  conferred  on  them  by  the  laws,  shall 
be  construed  in  the  same  manner  and  with  like  intendment  as 
proceedings  of  Courts  of  general  jurisdiction,  and  that  the 
records,  orders,  judgments,  and  decrees  of  the  said  Probate 
Courts  shall  have  accorded  to  them  like  force  and  effect  and 
legal  presumptions  as  the  records,  orders,  judgments,  and 
decrees  of  the  District  Courts,"  (See,  also,  Irwin  v.  Schriber, 
18  Cal.  504.) 

It  is  also  pi'ovided  in  section  two  hundred  and  forty-five, 
(Estates  of  Deceased  Persons,  Wood^s  Digest,)  "that  decree 
shall  be  made  for  payment  of  creditors,  and  that  the  executor 
or  administrator  shall  be  personaDy  liable  to  each  creditor  for 
his  claim.  That  execution  may  issue  and  same  proceedings 
be  had  under  such  execution  as  if  it  had  been  issued  from  the 
District  Court;  that  the  executor  or  administrator  shall  he 
liable  on  his  bond  to  each  creditor/* 

Sections  two  hundred  and  thirty-seven  and  two  hnndred 
and  thirty-eight  of  the  same  Act  provide-  further,  "  That  set- 
tlement of  accounts  and  allowances  by  the  Courts  shall  be 
conclusive  against  all  persons  in  any  way  interested  in  the 
estate,  except  those  laboring  under  a  legal  disability.  Their 
rights  to  proceed,  either  individually  or  upon  his  bond,  after 
two  years,  shall  cease,  and  in  any  action  brought  by  any  such 
person  the  allowance  and  settlement  of  the  account  shall  be 
deemed  presumptive  evidence  of  its  correctness,  and  that  after 
proof  of  proper  notice  the  decree  shall  be  conclusive  evidence 
of  tjie  fact'^ 

And  section  two  hundred  and  forty-nine  of  the  Act  referred 
to  provides  still  further,  "  That  if  the  administrator  neglects  to 
render  his  account,  the  same  proceedings  may  be  had  as  pi^ 
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soribed  in  this  chapter  in  regard  to  the  first  aocormt  to  be  ren* 
dered  by  him,  f^nd  all  the  proyisions  relative  to  the*  last  men- 
tioned account,  and  the  notice  and  settlement  thereof,  shall 
apply  to  his  account  presented  for  final  settlement.'' 

Our  propooition,  then,  is: 

First  —  That  the  order  and  findings  introduced  in  evidence  in 
this  cauee  is  not  only  presumpihe,  hut  conehuive  proof  of  the 
facts  therein  contained. 

And  this  decree  is  as  eonclnsive  against  the  suretieB  on  the 
administrator's  official  bond  as  against  creditors,  heirs,  or  anj 
other  parties  in  interest 

This  proposition,  however  much  it  may  "surprise"  the 
attorneys  of  appellants,  is  sustained  not  only  by  the  statutes 
of  this  State  and  decisions  of  this  Court,  but  by  nearly  every 
reliable  authority  in  the  land. 

In  the  case  of  Pico  v.  Webster,  14  CaL  202,  it  is  held:  "  A 
distinction  is  taken  as  to  administrators'  bonds  founded  upop 
the  terms  of  the  obligation,  as  used  in  South  Carolina  and 
other  States;  those  being  that  the  administrators  should 
aooount — meaning  aooount  before  the  Probate  Court — which 
was  held  equivalent  to  an  obligation  by  the  surety  to  pay  such 
decree  as  that  Court  might  render." 

But  the  attorneys  for  appellants  say  ^'  that  sueh  distinction " 
is  overruled  by  making  it  general,  ^^  which  certainly  cannot  be 
the  case,"  for  why  refer  to  the  ^' distinction"  unless  to  create 
an  exception  to  the  rule  the  Court  was  thai  establishing. 

There  is  a  wide  difference  between  the  two  classes  of  cases, 
where  sureties  bind  themselves  to  the  effect  that  their  principal 
shall  faithfully  perform  the  duties  of  an  office  in  general  terms, 
and  that  class  of  cases  where  sureties  bind  themselves  to  the 
effect  that  their  principal  shall  not  only  perform  all  the  duties 
enjoined  by  law,  as  such  Publio  Administrator,  and  particularly 
that  he  will  account  for  and  pay  over  ail  moneys  that  may  come 
to  his  hands  as  such  administrator.  As  authority  on  this  prop* 
osition  we  refei^  to  app^ants'  brief,  page  18;  Simhhis  v.  Cohb, 
2,  Bailey,  60. 

Now,  the  question  arises,  did  the  administrator  ^^ao^uat  Jaf 
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and  pay  over  the  money  that  canie  into  his  hands  t''  The 
Probate  Court,  the  only  tribunal  whieh  can  try  that  quoBtian, 
decided  that  he  had  not  aooounted;  '^that  money  was  in  his 
hands/'  and  that  he  had  not  administeired  according  to  law, 
and  had  not  accounted  for  money  in  his  hands,  etc.  An  issne 
had  been  prevumsly  joined,  due  notice  had  been  given,  not  to 
the  heirs  and  creditors  only,  but  to  aU  parties  interested  in  Ae 
estate.  The  sureties  then,  on  that  hearing,  and  under  thai 
notice,  had  their  ^^  day  in  Court,"  and  could  have  then,  in  oom- 
mon  with  all  the  world,  shown  that  the  administrator  had 
accounted  and  had  paid  over  the  amoimta  which  came  into  his 
hands  as  such  officer.  And  it  was  those  acts,  ^^  more  particu- 
larly," that  they  bound  themselves  that  he  flhould  perform. 
When  they  signed  his  bond  they  said  to  the  world:  first — this 
officer  shall  faithfully  perform  all  the  duties  enjoined  on  him 
by  law;  and  second,  and  particularly,  he  shall  account  for  and 
pay  over  all  money  and  property  that  shall  come  into  his 
hands — both  of  which  Backus  has  failed  to  do.  And  what 
evidence  have  we  of  that  fact  t  The  highest  evidence  attain- 
able; namely,  the  solemn  judgment  of  a  Court  of  record  hav- 
ing jurisdiction  of  the  subject  matter.  (See  Part  11,  Cowen 
&  Hill's  Notes,  p.  67;  Bogardus  v,  Clarh,  4  Paige,  628.)  It- 
was  there  held:  ^'The  decision  of  the  Surrogate  is  conclusive 
against  all  the  world,  as  being  in  the  nature  of  a  proceeding 
in  rem.,  to  which  any  one  can  make  himself  a  party"  (Part  11, 
Cowen  &  Hill's  Ifotes,  p.  58 ;  Loughton  v.  Atkins,  1  Pick.  535, 
641,  547.) 

A  decree  settling  an  account  is  conclusive.  (Part  II,  Cow^ 
ft  Hill's  Notes,  p.  58;  Sexton  y.  Shombleson,  6  Pick.  422; 
Jenison  v.  Hopegood,  7  Pick.  1 ;  Field  v.  HUchcoek,  14  Pick. 
405 ;  Downing  Estate,  5  Watt,  90.) 

^^  It  cannot  therefore  be  impeached  in  an  action  on  the  pro- 
bate bond."  (Ooodrich  v.  Thompson,  4  Day,  216 ;  14  Sergeant 
d  Bawle,  184,  note;  Barton  v.  Morris,  1  Green.  18.) 

^^In  a  suit  against  sureties  the  decree  against  the  admiim- 
trator  made  by  the  Ordinary  cannot  be  impeached  for  error 
and  iizcgularity.''     (Lylor  r.  Brown,  1  Harp.  81;  Tyler  r. 
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CatdweU,  8  MoCord,  226;  see  Cowen  &  Hill's  Notee^  Part  n, 
p.  68.) 

By  the  Courts  Sandbbsok,  0.  J« 

This  is  sn  action  upon  the  official  bond  of  the  defendant 
Backus  as  Public  Administrator  of  the  City  and  County  of 
Sacramento,  against  him  as  principal  and  his  oo-defendants  as 
sureties.  The  suit  is  brought  by  his  successor  in  office  to  re- 
cover the  amount  of  a  certain  estate  which  came  into  the  hands 
of  Backus  in  the  course  of  official  business,  and  which  he  r^* 
fused  to  pay  over  to  his  successor,  the  plaintifF,  pursuant  to  the 
order  and  decree  of  the  Probate  Court  The  plaintiff  had  judg- 
ment in  the  Court  below,  and  the  defendant,  having  moved 
for  a  new  trial,  which  was  denied,  appeals.  The  facts,  as  dis- 
closed by  the  record,  are  substantially  as  follows: 

In  1857,  Backus  obtained  letters  of  administration  upon  the 
estate  of  one  J.  T.  M.  Cooper  and  took  charge  of  the  same 
through  one  J.  C.  Barr,  who  for  a  long  time  previous  and 
subsequent  thereto  acted  as  the  clerk  or  agent,  or  attorney  in 
fact  of  Backus,  in  connection  with  the  business  of  his  office 
of  Public  Administrator.  The  business  in  the  Probate  Court 
seems  to  have  been  transacted  by  Backus,  and  the  collection 
of  the  assets  belonging  to  the  estate  seems  to  have  been  made  by 
Barr.  After  keeping  the  estate  in  his  hands  without  ren- 
dering an  account  until  May,  1859,  Backus,  upon  petition  of 
the  heirs,  was  cited  by  the  Probate  Court  to  render  his  ac- 
count pursuant  to  law.  In  reply  to  the  citation,  Backus 
alleged  that  the  deceased  was  not  a  resident  or  inhabitant  of 
the  county  at  the  time  of  his  death,  but  that  he  was  a  resi- 
dent of County,  (name  not  stated,)  and  denied  the  jur- 
isdiction of  the  Court,  chai^ng  that  the  letters  of  adminis- 
tration which  had  been  issued  to  him  were  therefore  null 
and  void.  At  the  same  time  he  filed  his  final  aocoimt,  and  a 
day  was  appointed  for  the  hearing,  of  which  due  notice  was 
given  according  to  law.  Upon  the  issues  thus  formed  a  trial 
was  had  in  die  Probate  Court,  resulting  in  the  following  find- 
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ing  of  facts  and  decree :  "  Sometime  in  the  spring  of  1857, 
J.  T.  M.  Cooper  departed  this  life  in  the  City  and  County  of 
Sacramento,  where  he  resided  prior  to  and  at  the  time  of  liis 
death.  It  does  not  appear  that  he  ever  had  any  residence  in 
the  State  of  California  elsewhere  than  in  Sacramento  County. 
After  the  death  of  said  Cooper,  to  wit:  on  the  21st  day  of 
April,  1867,  Gterdon  Backns,  Ihen  Pnblic  Administrator  of 
Sacramento  County,  petitioned  to  be  appointed  administrator 
of  said  estate,  and  on  the  said  21st  day  of  April,  1857,  the 
Probate  Court  of  said  County  of  Sacramento  made  an  order 
appointing  said  Gordon  Backua  administrator  of  said  estate  as 
aforesaid  of  said  J.  T.  M.  Cooper,  and  that  he  take  charge  of 
and  administer  upon  the  same  according  to  law.  That  said 
Probate  Court  also  appointed  John  C.  Barr,  L.  Farmer  and 
M.  Mclntyre  appraiaers  of  said  estate,  who  went  on  and  ap- 
praised the  same^  and  found  the  said  estate  to  consist  of  the 
following  items,  to  wit:  Cash,  one  hundred  and  fifty-two  dol- 
lars and  thirty-eight  cents;  W.  H.  BuHard's  certificate  of 
deposit,  five  hundred  and  fifty  dollars ;  W.  L.  Pritchard's  note, 
aix  hundred  and  fifty  dollars ;  T.  A.  QoodeD's  note,  two  hun- 
dred dollars;  A.  P.  Carter's  note,  two  hundred  and  eighty 
dollars;  making  a  total  sum  of  one  thousand  eight  hundred 
and  thirty-two  dollars  and  thirty-eight  cents.  The  whole  of 
which  estate,  according  to  the  items  aforesaid,  was  paid  over 
by  Morrison  Mclntyre  to  John  C.  Barr,  who  received  the 
same  as  the  agent  or  clerk  of  the  said  Gordon  Backus,  and 
who  was  authorized  by  the  said  Backus  to  receive  the  same 
by  his  authority.  Afterwards  said  Barr  collected  all  the 
notes  outstanding,  save  the  note  on  A.  P.  Carter.  That  said 
Barr,  acting  as  the  agent  or  clerk  of  Backus,  collected  in  cash 
the  sum  of  one  thousand  five  hundred  and  sixty  dollars;  that 
out  of  this  some  small  bills  were  paid,  such  as  funeral  expen- 
ses, affidavits  of  appraisers,  etc.  That  said  Barr  paid  over  to 
said  Badnis,  in  cash,  the  sum  of  one  thousand  three  hnndred 
and  thirty-eight  dollars,  in  addition  to  the  sum  of  two  hundred 
and  two  dollars  and  thirty-eight  cents,  which  Barr  oot 
lected,  which  he  informed  the  said  Backus  was  subject  to  hii 
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order.  But  the  said  Barr  asked  the  said  Backus  to  use  the 
said  amount  of  two  hundred  and  two  dollars  and  thirty-eight 
cents  on  account  of  what  Backus  was  owing  him,  which  Backus 
allowed  him  to  do.  That  Backus  never  filed  any  appraise- 
ment of  said  estate,  never  gave  any  notice  to  creditors  as  re- 
qi^ired  by  law,  or  rendered  any  exhibit  whatsoever  of  the 
condition  of  said  estate.'' 

Upon  the  foregoing  facts  the  Court  decreed  that  Backus 
should  be  removed  ivom  the  o£Sce  of  administrator  of  the  estate 
in  question,  and  that  he  should  pay  over  to  his  successor  the 
sum  of  one  thousand  five  hundred  and  forty  dollars  and  thirty- 
eight  cents,  and  deliver  to  him  the  Garter  note  for  two  himdred 
and  eighty  dollars.  The  plaintiff  was  appointed  such  successor 
and  Backus  was  ordered  to  pay  over  to  him  as  aforesaid*  The 
plaintiff  demanded  the  estate  from  Backus^  who  refused  to  pay 
over  the  same. 

On  the  trial,  in  connection  with  other  evidence  of  lik0  ten- 
dencj,  the  forgoing  proceedings  in  the  Probate  Court  were 
offered  in  evidence  by  the  plaintiff  for  the  purpose  of  proving 
a  devastavit  against  Backus  and  fixing  the  amount  of  th^ 
liability  against  his  sureties.  The  evidenoe  was  objected  to 
nix>n  the  ground  that  the  sureties  were  not  parties  to  the  pto- 
oeedingB  and  therefore  unaffected  thereby,  and  that  as  agsdnst 
them  the  devastavit,  and  the  amount  thereof  must  be  estab- 
lished by  other  evidence.  The  Court  admitted  the  evidence, 
but  before  the  case  was  finally  submitted  to  the  jury  the  opin- 
ion of  the  Cburt  seems  to  have  changed,  for  the  jury  were 
instructed  in  effect  to  disregard  the  evidence  and  base  their 
verdict  entirdy  upon  the  other  evidence  in  the  case.  With  !the 
proceedings  ei  the  Probate  Court  disearded,  appeUa&t  daimB 
that  the  other  ovidence  in  the  case  fails  to  sustain  the  yerdict, 
and  that  some  portion  of  it  was  improperly  admitted.  All 
the  points  m^de  by  appellant  are  founded  upon  the  theory 
that  the  pzoceodings  in  the  Prolmte  Court  were  inadmissible 
for  any  purpose  as  against  the  sureties^  and  henee  become 
immaterial  if  that  theory  proves  fallacious.  As  we  are  of  the 
)>piaiiMiiibat  the.  proceedings  werof. admissible^  we  shall  there- 


222      SUPREME  COURT  —  APRIL  TERM,  1864. 

Irwin  «.  Backus  et  cte. 

fore  confine  ourselves  to  the  consideration  of  that  question. 
If  the  proceedings  were  admissible,  there  being  no  pretense 
of  fraud  or  collusion,  another  trial  "would  result  in  a  like  ve^ 
diet,  and  hence  if  error  was  committed  in  admitting  other 
evidence  bearing  upon  the  same  point  such  error  (in  the  ab- 
sence of  any  conflict  of  testimony,  which  is  the  case  here)  be- 
comes inconsequentiaL 

There  is  some  conflict  of  authority  as  to  the  admissibility  of 
this  kind  of  evidence  in  an  action  upon  an  administrator's 
bond  against  his  sureties  for  a  breach  of  the  bond  by  the  prin- 
cipal, and  as  to  its  effect  when  admitted.  The  Supreme  Court 
of  North  Carolina  decided  that  a  recovery  against  a  guardian 
was  no  evidence  against  his  sureties  in  an  action  upon  his  bond 
for  non-payment  of  the  judgment.  (McKellar  v.  Bowell  et  ol., 
4  Hawks,  37.)  The  same  Court  held  that  a  judgment  obtained 
by  a  creditor  of  an  intestate  against  his  administrator  could 
not  be  used  as  evidence  by  the  creditor  in  an  action  against 
the  sureties  upon  the  administrator's  bond.  (McBride  ▼.  OhoaUf 
2  Ired.  Eq.  610.)  In  several  of  the  other  States  a  oontraiy  doe- 
trine  has  prevailed.  The  Supreme  Court  of  Massachusetts 
has  decided  that  in  an  action  upon  an  administrator's  bond 
against  the  administrator  and  his  sureties,  for  a  refusal  on  his 
part  to  pay  a  judgment  recovBred  against  him,  such  judgment, 
if  not  obtained  by  fraud  and  oollusion,  is  conclusive  upon  the 
sureties  in  regard  to  all  matters  of  defense  affecting  the  merits 
of  the  daim  as  between  the  parties  to  such  judgment  (Heard 
▼.  Lodge  et  dL,  20  Pick.  68.)  In  New  York  it  has  been  held 
that  whatever  binds  and  concludes  the  administrator  equally 
binds  and  concludes  his  sureties.  (Baggott  ▼•  Baulger,  2  Duer, 
160;ThePeophon{herelaiionofDeni^estr.Laws,ZAh}>o^9 
Practice  Beports,  450.)  So  in  Pennsylvania  it  has  been  held 
that  a  decree  of  the  Orphans'  Court  against  an  administrator 
is  conclusive  upon  his  sureties.  (OarberY.  The  GomnonweaUk, 
T  Pemi.  St  265.)  In  Indiana  an  administrator  was  convieted  hr 
the  finding  and  decree  of  the  Probate  Court  of  having  com- 
nutted  waste.  His  settlement  was  opened  up  and  the  Court 
found  that  he  had  in  his  hands,  unaccounted  lor,  the  sum  of 
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one  thotusand  seven  hundred  and' thirty-two  dollars  belonging 
to  the  decedent's  estate.  This  finding  was  held  to  be  conclu- 
sive upon  his  sureties  both  as  to  the  waste  and  the  amount 
thereof.  (Salyer  v.  The  State,  6  Porter,  Ind.  202.)  The  same 
doctrine  prevails  in  Kentucky,  Missouri,  and  South  Carolina. 
(Hohhs  et  dL  v.  MiddleUm,  1  J.  J.  Marrfi,  177;  State  v.  Holt, 
27  Missouri,  840 ;  Lyles  v.  Caldwell  et  al,  8  McCord,  226.)  In 
South  Carolina  it  seems  to  be  doubted  whether  the  decree  of 
the  Ordinary  is  conclusive  of  anything  more  than  the  fact  that 
the  administrator  has  been  legally  cited  to  account,  and  of  the 
different  items  composing  his  accoimt,  so  as  to  relieve  a  Court 
of  law  from  an  investigation  into  their  merits.  (Simhins  v. 
Cohh,  2  Bailey,  60.) 

As  a  general  rule,  sureties  upon  official  bonds  are  not  con- 
cluded by  a  decree  or  judgment  against  their  principal,  unless 
they  have  had  their  day  in  Court  or  an  opportunity  to  be  heard 
in  their  defense;  but  administration  bonds  seem  to  form  an 
exception  to  this  general  rule,  and  the  sureties  thereon,  in 
respect  to  their  liability  for  the  default  of  the  principal,  seem 
to  be  classed  with  such  sureties  as  covenant  that  their  princi* 
pal  shall  do  a  particular  act  To  this  class  belong  sureties 
upon  bail  and  appeal  bonds  whose  liability  is  fixed  by  the  judg^ 
ment  against  their  principal.  This  distinction  seems  to  be 
founded  upon  the  terms  of  the  obligation  into  which  the  sure- 
ties upon  an  administration  bond  enter,  which  are  that  their 
principal  shall  faithfully  perform  all  the  duties  imposed  upon 
him  by  the  nature  of  his  trust,  and  will  account  for  and  pay 
over  all  money  which  may  come  into  his  hands  pursuant  to 
the  orders  and  decrees  of  the  Probate  Court.  The  account 
must  be  rendered  to  and  settled  by  the  Court,  and  the  money 
must  be  paid  out  and  distributed  by  and  pursuant  to  the  orders 
and  decrees  of  the  Court,  and  the  undertaking  of  the  sureties 
is  that  their  principal  will  do  all  this.  '^  The  Ordinary  agrees 
to  place  in  the  hands  of  the  administrator  the  goods,  chattels, 
etc.,  of  the  deceased  person,  to  be  by  him  well  and  faithfully 
administered,  and  the  administrator  and  his  sureties  undertake 
that  the  administrator  shall  make  a  just  and  true  account,  etc, 
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whenever'  i:equired  by  the  Orduxaiy,  and  pay  over,  etc.  Now 
the  administrator  is  the  person  who  is  cognizant  of  all  the 
affairs  of  the  estate.  The  surety  is  not  supposed  to  know 
anything  about  the  accounts.  The  surety  is  not  required  to 
go  before  the  Ordinary.  He  knows  that  he  cannot  be  made 
liable  until  his  principal  has  been  called  to  account,  to  pay 
overj,  i«Qd  a  decree  to  that  effect  has  been  made  by  the  Ordi- 
nary. His  contract,  then,  is  made  with  reference  to  all  this." 
(Lyles  V.  Caldwell  et  ah,  supra.) 

The  condition  of  the  bond  in  the  present  case  is  to  the  effect 
"that  the  said  Backus  shall  faithfully  perform  all  the  duties 
enjoined  upon  him  by  law  as  such  Public  Administrator,  and 
particularly  that  he  will  account  for  and  pay  over  all  moneys 
and  property  that  may  come  to  his  hands  as  such  administra- 
tor.'* This  means  that  he  will  account  to  the  Probate  Court 
and  will  pay  over,  to  such  persons  as  such  Court  may  direct, 
all  moneys  and  property  of  which  he  may  become  possessed 
in  his  official  capacity;  or,  in  other  words,  he  will  obey  the 
orders;  and  decrees  of  such  Court  Such  are  the  terms  of  the 
contract;  and,  upon  the  refusal  of  the  administrator  to  ohey 
such  order  or  decree,  the  liability  of  the  sureties  attaches,  and 
they  are  bound  to  make  good  the  default  of  their  principal, 
and  cannot  go  behind  the  decree  to  inquire  into  the  merits. 
They  naay  show  in  defense  either  that  the  bond  was  not  made, 
or  that  tii^  decree  was  not  made ;  or,  if  made,  that  the  same 
has  been  obeyed ;  or  that  the  same  was  obtained  by  fraud  or 
collusion;  but  they  cannot  show  that  the  Court  has  erred  in 
making  the  decree,  or  that  no  assets  ever  came  into  the  posses- 
sion of  the  administrator,  although  the  Court  has  so  found  and 
adjudged.  If  any  error  has  been  committed  a  remedy  is 
afforded  by  appeal.  Until  the  order  or  decree  is  -reversed  it  is 
equally  conclusive  upon  the  administrator  and  his  sureties. 
(TAe  People  on  the  relation  of  Demarq^t  v.  Ijaws,  supra.)  We 
think  the  proceedings  of  the  Probate  Court  were  admissible, 
and,  -in  tlie  absence  of  any  fiaud  or  QoUusion,  were  conclusive 
upon  the  sureties  both  as  io  /Oa&  devastavit  and  the  amoimt 
thereof. 
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It  f oUowd  froiEQ'  ^at  has  hf^eai  sidd  that  the  verdict  of  the 
jury  vfas  right,  although  errors  may  have  been  committed  by 
the  Court;  and  there  beijog  no  pretense  that  the  decree  was 
the  result  of  fraud  or  collusion,  a  new  trial  would  not  result 
in  any  advantage  to  the  appellants. 

Judgment  afiirmed^ 


rOSTINA  E.  HURLBUKT  v.  GEORGE  F.  JONES. 

BriDBNca. — ^It  ti  not  error  for  the  Omrt  to  reject  teetlmony  offered  b/  the 
plaintiff  to  prore  allegntlont  of  the  complaint  which  are  admitted  by  the 
answer. 

Bom  TaAi>n.-^If  a  hnsband  arranges  with  hie  wife  that  ehe  ensac^  in  bvsl- 
ness  aa  a  eole  trader  for  the  more  purpoae  of  shielding  their  Joint  earnings 
against  the  existing  and  snbeeqnent  ereditora  of  the  hnsband,  and  with  the 
understanding  between  them  that  the  property  naed  la  or  acquired  by  the 
business  shall  belong  to  both,  and  the  hnaband  haTe  power  to  dlapose  of  It, 
this  Is  a  fraud  upon  the  creditors,  and  the  property  la  liable  for  the 
husband'a  debts. 

Bamb. — If  a  hnsband  embarrassed  with  debt  makes  a  settlement  upon  er 
conycya  to  his  wife,  as  sole  trader,  property,  for  the  pnrpose  of  delaying  or 
defrauding  his  creditors,  the  conyeyance  is  Toid. 

mmiNOs  ow  ITactw— If  the  findings  of  fact  of  the  Ooort  below  are  defectfye, 
and  BO  objection  Is  taken  to  them  on  that  groond  la  the  C^onrt  below,  the 
objection  cannot  be  ralaed  In  the  Snpreme  Court 

Appeal  from  the  District  <3ourt>  Fifteenth  Judicial  District, 
Colusa  County.  ' 

On  the  trial  in  the  Cotirt  below,  -vrhen  plaintiff  offered  the 
Ic^se  from  Ord  to  her  in  evidence,  defendant  objected  to  the 
same  because  there  was  a  subscribing  witness. 

The  Court  sustained  the  objection. 

The  other  facts  are  stated  in  the  opinioii  of  the  Court 

Oeorge  Oadwpiadeir,  for  Appellasit.    ' 

The  lease  should  have  been  admitted  in  evidence.. 

The  rule  in  regard  to  error  is  correctly  stated  in  the  case  of 
Jackson  v.  Feather  Biver  Oo,^  14  ;C^l.  25,  vix: 

"  Every  error  in  the  Court  below  in  the  rejection  of  evi- 
dence is  prima  facie  an  injiuy,  and  it  rests  with  the  other  party 

Vol.  XXV.— -15 
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clearly  to  show  that  no  hurt  woald  have  been  d(Mie^  or  was 
done  by  the  error/* 

The  Court  will  see  that  it  is  not  poaaible  that  the  Court 
below  should  have  considered  the  execution  of  the  lease  proved 
when  it  expresdy  held  that  our  evidence  was  insuffident 
(See  Verzan  y.  McGregor,  23  Cal.  839.) 

It  is  uiged  by  respondent's  counsel  in  substance,  that  the 
finding  of  the  Court  below  to  the  effect  that  we  had  shown  so 
item  of  property  used  in  our  business  but  what  came  from  die 
husband,  must  be  considered  as  conclusive,  because  we  failed 
to  except  thereto  in  the  manner  pointed  out  by  the  statute  of 
1861. 

The  Act  of  May  20th,  1861,  has  no  application  to  this  case^ 
as  it  has  special  reference  to  cases  in  which  appeals  have  beoi 
or  are  taken  directly  from  the  judgment,  and  where  parties 
rely  for  a  reversal  upon  the  fact  that  the  Court  below  had 
failed  to  file  any  finding,  or  that  the  finding  filed  was  defective. 
In  such  cases  tiie  object  of  the  statute,  was  to  oblige  parties  to 
first  challenge  the  correctness  of  the  finding  in  the  Court  be- 
low, or  to  demand  of  the  Court  that  it  file  a  finding. 

This  statute  was  passed  to  meet  the  views  of  this  Court  in 
^Duff  V.  Fisher,  IS  Cal.  37S,  and  since  then  the  rule  has  been 
held  that  on  an  appeal  from  the  judgment  (without  the  inte^ 
vention  of  an  application  for  a  new  trial)  .this  Court  would 
not  reverse  because  there  was  no  finding,  or  a  defective  find- 
ing, wi&out  the  attention  of  the  Court  below  was  specially 
directed  to  the  defect^  and  it  refused  after  such  request  to  make 
the  necessary  correction.  This  is  the  statute  of  1861,  and  aa 
will  be  seen,  it  refers  alone  to  the  correction  of  judgments  on 
appeal  in  cases  where  there  has  been  no  finding,  or  a  defective 
finding. 

It  has  nothing  to^do  with  tlie  practioe  of  Ghallenging  the 
oorrectness  of  findings  of  fact  upon  motions  for  a  new  trial, 
which  is  this  case. 

BohuMon  A  McCawM,  for  Bespondettk 
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By  the  Oonrt,  Shavtbb,  J. 

This  is  an  action  brotight  bj  a  married  woman,  to  recover 
the  possession  of  a  certain  ({uantity  of  wheat  levied  on  by  the 
defendant,  as  Sheriff  of  Colnsa  County,  as  the  property  of  her 
husband.  The  plaintiff  claims  to  own  the  wheat  as  sole  trader, 
under  the  Act  of  1862. 

The  answer  first  denies  the  principal  allegations  of  the  com- 
plaint Second,  justifies  the  seizure  complained  of,  on  the 
ground  that  the  plaintiff 'became  a  sole  trader,  or  operator,  in 
^a  general  ranching  business^  in  1867,  for  the  purpose  of 
liindering^  delaying  and  defrauding  the  creditors  of  her  hus- 
band, and  it  is  further  allied  that  the  seizure  in  question  was 
made  by  yirtae  of  a  writ  of  attachment,  issued  in  an  action 
brought  against  the  husband  by  one  of  his  creditors,  in  1862 ; 
and  that  the  wheat  was  in  fact  the  property  of  the  husband. 

The  trial  was  by  the  Court,  and  the  judgment  rendered 
was  in  favor  of  the  defendant.  The  appeal  is  taken  from  the 
judgment,  and  from  the  order  overruling  plaintiff's  motion  for 
A  new  trial. 

1.  On  the  trial  the  plaintiff  offered  in  evidence  a  lease  to 
the  plaintiff  from  one  Robert  Ord,  executed  October  20,  1868, 
and  offsred  to  prove  by  Ord  the  execution  of  the  lease.  On 
objection  taken  by  the  defendant,  the  lease  was  excluded,  and 
the  plaintiff  excepted. 

The  execution  of  the  lease  was  charged  in  the  complaint, 
and  it  was  further  averred  that  the  lease  was  of  the  land  upon 
which  the  wheat  in  question  was  raised;  and  neither  of  the 
allegations  was  denied  in  the  answer. 

The  execution  of  the  lease  was  not  in  issue,  and  we  do  not 
consider  that  the  Court  erred  in  excluding  evidence  that  had 
no  bearing  upon  any  of  the  points  in  controversy.  Had  the 
answer  not  admitted  that  the  wheat  was  raised  upon  the  land 
included  in  the  lease,  it  might  have  been  proper  for  the  plain- 
tiff to  give  her  lease  in  evidence  for  the  purpose  of  applying 
the  lease  by  proper  proof  to  that  land.  But  in  view  of  the 
fact  that  the  authenticity  of  the  lease  and  its  application  to 
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tke  land  on  which,  the  crop  was  raised  were  both  admitted, 
the  ruling  of  the  Court  cannot  be  considered  as  erroneous. 

But  it  is  insisted  for  the  appellant,  that  it  is  apparent  from 
the  findings  that  the  Court,  in  deciding  the  case,  failed  to 
notice  the  state  of  the  pleadings  in  relation  to  the  execution  of 
•the  lease. 

.  To  this  objection  it  is  sufficient  to  say,  tliat  if  the  ruling  of 
the  Court  excluding  proof  of  the  lease  was  not  erroneous  at 
the  time  it  was  made,  it  oould  not  have  become  so  thereafter 
'by  the  inattention  allied. 

S.  It  is  further  insisted  by  the  appellant  that  the  findings 
of  the  Court  are  not  supported  by  the  evidence,  and  that  the 
decision  is  against  law. 

The  findings,  the  correctness  of  wfaidi  is  questioned  by  the 
plainti£^  are  those  relating  to  the  special  defense  set  up  in  the 
answer. 

If  a  husband,  ^nbarrassed  with  debt,  should  make  a  volun- 
tary settlement  upon  his  wife;  or  should  he  in  like  maimer 
convey  to  her,  as  sole  trader,  any  considerable  portion  of  his 
estate,  the  conveyance  would,  or  at  least  rmf^t  be,  void  as  to 
the  existing  and  subsequent  creditors  of  the  husband.  But 
•  that  case  is  not  this.  Here  the  wife  was  not  endowed  by  the 
husband  at  the  time  when  her  declaration  was  filed,  nor  was 
there  any  evid^ice  introduced  at  the  trial  tending  to  prove 
that  he  ever  transferred  to  her  any  property  of  his  ther^iter. 

If,  however,  the  husband  of  the  plaintiff,  being  embarrassed 
with  debts,  arranged  with  his  wife  in  1867  that  she  should 
engage  nominally  in  the  business  d  ranching,  as  a  sole  trader 
under  the  Act  of  1862,  for  the  m^e  pnrpoee  of  shielding 
their  several  and  joint  earnings  against  easting  and  subsequent 
creditors  of  the  husband,  it  being  further  .understood  between 
them  that  all  crops>  as  well  as  all  iseuee  and  profits,  should 
belong  to  him  fm  between  the  two^  and  that  the  absolute 
power  of  dispositig  of  them  should  remain  witit  him,  we  (xm- 
sider  that  such  agreement  wbnld  be  not  only  foreign  to  the 
object  contemplated  by  the  Act  ai  .1852,  but  a  manifest  fraud 
upom  it    .   . 
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Affimning  that  the  arrangement  between  the  plaintiff  and 
her  husband  was  of  the  character  suggested,  then  when  the 
wife  took  her  lease  from  Ord,  in  1868,  die  held  it  in  trust  for 
her  husband  or  as  common  properly;  and  when  the  wheat  was 
harvested  thereafter,  in  1862,  she  held  that  in  like  manner. 
The  Act  of  1852  is  not  fulfilled  by  a  married  woman  making, 
recording  and  advertising  a  declaration  of  intention  to  carry 
on  business  in  her  own  name,  nor  by  her  so  carrying  it  on  in 
f act.  These  formal  requirements  can  be  very  easily  complied 
with.  The  substantive  provision  of  the  Act  is,  that,  these 
forms  having  been  duly  observed,  the  woman  shall,  in  good 
iaith^  actually  carry  on  the  business  thereafter  "on  her  own 
account."  But  if  she  prosecutes  the  business  on  her  husband's 
account  in  fact,  and  with  a  view  to  shield  his  or  the  joint  earn- 
ings, against  the  rights  of  existing  or  subsequent  creditors  as  a 
principal  purpose,  she  is  entitled  to  no  protection. 

From  an  examination  of  the  testimony  and  findings  we  are 
satisfied  that  the  case  was  tried  and  determined  upon  the 
theory  last  suggested.  There  was  evidence  in  the  case  tending 
to  prove  all  the  facts  upon  which  that  theory  proceeds,  and 
though  opposed,  to  some  extent,  by  Other  facts  proved  by  the 
plaintiff,  still  we  cannot  grant  a  new  trial  where  the  evidence  is 
in  conflict. 

The  findings  are  objected  to  as  defective.  They  are  so,  and 
perhaps  to  a  greater  extent  than  the  appellant  claims.  The 
facts  as  found  are,  with  some  exceptions,  secondary  and  not 
final  —  mere  matters  of  circumstantial  evidence  rather  than 
facts  entering  as  terms  into  propositions  of  law.  But  no  ex- 
ception was  taken  to  the  findings  as  defective,  as  required 
by  the  Act  of  1861.  Strictly,  the  case  should,  perhaps,  be 
treated  as  a  case  without  a  finding,  and  without  exception 
taken  for  the  want  of  it,  and  under  that  aspect  we  must  pre- 
sume that  the  Court  found  from  the  testimony  all  the  facts 
essential  to  the  defense 

Judgment  affirmed* 
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JAMES  WISEMAN  v.  THOMAS  MoNULTT,  JAMES 
BRADY,  JOHN  FURLONG,  MOSES  FURLONG, 
JOHN  DOOLY,  PATRICK  CODY,  MICHAEL  CODY, 
H.  F.  NICHOLS,  LAWRENCE  NOLAN,  JOHN  SHAEP, 
JOHN  KIRK,  MAT  SAFFLN-,  ahd  MARTIN  SAFFDf. 

CoKSTABLB's  Saub  OF  PioPBBTr  OF  Tbnakts  ih  OoMMOH. —  If  ■eTcnl  9tnon 
are  the  owners  of  a  traet  of  mining  clatma  aa  tenant!  tn  eommoB,  and  ue 
known  by  a  company  name,  and  an  action  Is  commenced  against  all  of  then 
as  indivldnals  composing  the  company  on  a  money  demand,  and  a  Jadgmcot 
to  rendered  against  ail  as  the  persons  composing  the  company,  and  the  daims 
are  sold  by  yirtne  of  an  execution  lasned  on  the  Jndgment,  and  a  deid 
ezecnted  to  the  purchaser,  and  if  one  or  more  of  the  defendants  were  Mt 
senred  with  process  and  did  not  appear  In  the  action,  the  purchaser  does  aot 
acquire  any  title  as  against  the  persons  not  ssrred  with  process  and  who  dU 
not  appear. 

CbNSTABLB's  DiBD. — ▲  Sheriff  or  constable's  deed,  executed  under  aa  csses- 
tlon  sale  which  does  not  recite  the  Judgment  on  which  the  execution  vts 
issued,  is  void. 

Vbbdxct  WHKBn  snmuL  Dunmsss  axa  Pliadid. —  Where  several  defttsei 
are  pleaded,  either  of  which  Is  good  In  law,  and  the  Terdlct  to  te  the 
defendants,  and  the  Court  errs  In  its  instructions  to  the  Jury  as  to  oas  o( 
the  defenses,  the  Judgment  will  be  rsTersed,  unlsn  It  to  made  to  appear  thst 
the  verdict  was  rendered  on  one  of  the  defenses  In  ritotloa  t»  which  no  emr 
was  committed. 

FORFEiTUBB  OF  A  MiNiNO  CLAIM. —  Where  s  forfeiture  of  an  Interest  to  a 
mining  claim  for  non-payment  of  aasessments  to  claimed  under  an  agreement 
entered  Into  by  all  the  tenants  in  common  owning  the  same,  the  parti« 
claiming  the  benefit  of  the  forfeiture  must  show  an  exact  compliance  on  their 
part  with  all  the  conditions  in  the  agreement,  or  they  will  not  be  entitled 
to  the  forfeiture. 

roRFEiTUBn. — ^In  order  to  have  a  forfeiture  take  plaee,  theft  must  be  sobm 
person,  natural  or  artificial,  who  to  entitled  to  recelTe  tiM  benefit  of  the 
forfeiture  when  it  accrues. 

ropFKiTUKH  —  Tenants  in  Common. —  Sereral  persons  owning  a  tract  «f 
mining  claims  aa  tenanta  in  common,  and  acting  under  a  company  aanc, 
have  not  the  capacity  to  take  or  hold.  In  the  name  of  the  company,  the 
Interest  of  any  one  or  more  of  the  tenants  in  common,  by  forfeiture. 

Rial  Bstatb  —  Tenants  in  CoMMON.~(renants  In  common  of  a  traet  ef 
mining  claims,  acting  under  a  company  name,  are  Incapable,  In  the  eompsny 
name,  of  taking  and  holding  mining  claims  by  grant,  or  by  any  other 
means  by  which  title  to  real  estajte  would  pass. 

rOBFEiTUBB  OF  Rhal  Bstatb. — ^No  forfeiture  of  real  estate  can  take  for  sen- 
performance  of  conditions  precedent  or  svbeeqnent,  unless  there  sre  two 
contracting  parties  who  have,  at  the  nme  time  or  successively,  an  toteiest 
In  the  estate  upon  which  the  condltlen  Is  reserved,  for  the  non-performsnei 
of  whtoh  the  forfeiture  to  claimed. 

Bake. —  One  owning  land,  and  who  contlnnes  to  hold  all  the  interest  he  cftr 
had  In  It,  cannot  annex  a  condition  to  his  estate  of  such  a  characttr  thit. 
upon  ita  breach,  the  estate  shall  veat  by  forfeiture  In  a  person  who  nsvtf 
held  any  Intersst  In  the  land. 

irnrhif  T.  0r9W,  11  GaL  866,  commented  on. 
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WiMman  p,  McNaltj  et  alt. 

AppiBAL  from  the  District  Court,  Seventeenth  Judicial  Dis- 
trict^ Sierra  County* 

The  following  is  the  oontraot  entered  into  between  the  mem- 
bers of  the  Bichardson  Company  and  those  oomposing  the 
BafFalo  Company: 

*'QooDTBA»^8  Bab,  Nov,  16, 1866. 
^  Enow  all  men  by  these  presents,  that  we  the  undersigned, 
do  bargain  with  each  other  as  follows,  viz:  We  of  the  first 
part,  known  as  the  Sichardson  Company,  do  agree  with  thoee 
of  the  seccmd  part,  known  as  the  BufFalo  Company,  to  run  a 
bed  rock  tunnel  on  the  ground  of  the  first  mentioned  company, 
on  Fir  Cap  Hill,  until  they  reach  the  channel ;  then  the 
Buffalo  are  to  strike  off  a  tunnel  through  the  grounds  of  the 
first  mentioned  company  until  they  reach  their  own  ground; 
said  tunnel  to  be  no  wider  than  six  feet,  and  the  Buffalo  Com- 
pany to  keep  all  the  gold  taken  out  of  the  side  tunnel,  and  the 
main  tunnel  to  be  forever  undivided  property  of  both  com-. 
panics,  unless  said  Buffalo  Company  wish  to  run  a  new  tunnel 
for  their  own  use;  in  that  case  the  Bichardson  Company  are 
to  pay  back  their  portion  of  what  the  first  tunnel  cost'' 

Signed  by  the  members  of  the  two  companies,  r^pectively. 
The  following  is  the  judgment  upon  which  the  execution 
issued,  by  virtue  of  which  the  mining  claims  were  sold : 

*'E.  Qifford  v.  /•  Donahue  et  als.  Action  for  the  recovery 
of  the  sum  of  one  hundred  and  eighty-three  dollars  and  thirty- 
seiven  cents,  alleged  to  be  due  the  plaintiff  on  book  account. 
Copy  of  account  filed  October  14th,  1861,  and  summons  issued 
returnable  on  the  16th  inst.,  at  1  o'clock  p.  m.;  summons  re- 
tamed  served  personally  upon  M.  Donahue,  Larry  Nolan,  P. 
Cody,  and  BL  F.  Nichols,  in  Township  No.  6.  On  the  16th 
day  of  October,  1861,  at  the  hour  of  two  o'clock  of  that  day, 
the  plaintiff  appeared  by  his  attorney,  A.  A.  Cooper.  The 
defendants  came  not^  but  made  default. 
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"  Whereupon,  on  motion  of  plaintiffs  attorney,  it  is  ordered 
and  adjudged  by  the  Court,  that  E.  Gifford,  the  plaintiff,  do 
have  and  recover  judgment  of,  from,  and  against  John  Dona- 
hue, M.  Donahue,  Larry  Nolan,  B.  Kenneif,  D.  O.  Keefe,  ?• 
Cody,  H.  F.  Nichols,  Pat  Haley,  James  Wiseman,  R.  Ande^ 
son,  John  Doe^  K  Roe,  and  H.  Hoe,  composing  the  Richard- 
son and  Buffalo  Company,  on  the  verified  complaint  of  the 
plaintiff  setting  forth  a  copy  of  the  book  of  original  entries, 
for  the  sunf  of  one  hundred  and  eighty-three  dollars  and  thirty- 
seven  cents,  together  with  costs,  taxed  at  fourteen  dollars  and 
fifty  cents,  and  accruing  costa.  On  motion  of  plaintiffs  attor- 
ney, execution  issued. 

^T.  RParkb,  J.P.** 

The  following  is  the  agreement  entered  into  by  the  memben 
of  the  Hibemia  Company  after  the  Constable's  sal0|  and  the 
formation  of  that  company: 

''At  a  meeting  of  the  Hibemia  Mining  Company,  held  at 
Ooodyear's  Bar,  the  following  resolution  and  agreement  waa 
adopted: 

"Resolved,  That  for  the  purpose  of  running  a  tunnel  upon 
the  mining  claims  of  said  company,  in  the  Xlr  Cap  District,  an 
assessment  shall  be  levied  on  the  members  thereof  onoe  in  fonr 
weeks,  until  the  said  tunnel  is  completed ;  and  if  any  member 
of.  said  company  shall  neglect  or  refuse  to  pay  any  assessment, 
until  after  three  of  the  same  shall  be  levied,  he  shall  forfeit 
his  claim  or  share  to  said  company;  and  the  company  ia 
authorized  in  the  event  aforesaid,  to  enter  upon  and  take  fnll, 
complete,  and  absolute  possession  of  said  claims  so  forfeited, 
without  suit  or  other  proceeding.    Dated  May  26tli,  1862. 

^^  John  Kirk,  James  Wiseman,  John  Furlong,  three  daima; 
Dennis  CKeefe,  Lawrence  Nolan,  two  claims;  Moses  Fa^ 
long,  three  claims;  Patrick  Cody,  Matthew  SaflBn,  two  daims; 
Martin  Saffin,  two  claims;  John  Dooly,  half  daim;  H.  F* 
Nichols,  Joseph  Eallbride,  Jas.  B.  Nolan,  Patrick  Daley.'' 

It  was  under  the  foregoing  agreement  that  the  defendants 
claimed  a  forfeiture. 
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Defendants  locofvared  judgmeBt^  and  plaintiff  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

Creed  Haymond,  and  WtUiama  d  Johnson,  for  Appellant 

In  Bingham  k  Colvin'a  Treatise  on  Rents,  Covenants,  and 
Conditions,  page  146,  it  is  said  that : 

"While  a  party  lives  there  are  only  three  ways  whereby 
the  absolute  property  of  real  estate,  once  vested^  can  pass  out 
of  him :  by  his  own  deed,  by  sale  under  the  judgment  of  some 
competent  judicial  tribunal,  and  by  the  exercise  of  the  right 
of  eminent  domain.  There  is  no  such  thing  known  as  a  for- 
feiture that  can  deprive  a  party  of  the  absolute  ownership  of 
property.  The  commission  of  crime  was  formerly  made  to 
work  such  a  result,  but  it  is  now  provided  that  no  conviction 
of  any  person,  etc.''  And  agaiil,  page  147 :  "  There  is  an  obvi- 
ous difference  in  depriving  a  party  of  the  use  of  another's 
property  for  the  violation  of  certain  conditions  which  have 
been  affixed  by  contract  or  the  laws  of  the  State,  and  depriv- 
ing him  of  his  own  property  for  default  or  dereliction/' 
Again,  same  page :  "  Will  any  one  contend,  that  if  the  owner 
should  covenant  to  pay  a  certain  sum  at  a  certain  time,  and  in 
case  of  default,  forfeit  his  land  to  the  covenantee,  with  provir 
sion  of  entry,  that  it  would  be  operative  to  vest  title  in  the 
covenantee,  so  that  he  could  maintain  an  action  of  ejectment 
to  get  possession,  or  if  he  were  in  possession  that  he  could  not  he 
removed  f  '*  There  can  be  no  dispute  among  lawyers  as  to  such 
a  question.  No  such  mode  of  passing  title  to  property  is 
known.  And  again,  pages  147  and  148:  "But  conditions 
cannot  be  imposed  upon  one's  own  property  by  covenant  or 
agreement  to  be  complied  with  by  the  owner,  the  non-com- 
pliance with  which  shall  pass  his  title  to  another." 

^*  It  is  a  general  principle  of  the  common  law,  that  whoever 
seeks  redress  for  Ae  violation  of  a  contract  resting  upon 
mutual  and  dependent  covenants,  to  obtain  success,  must  him- 
self have  performed  the  obligations  on  his  part"  (jOonant  v. 
CoTMmf,  10  Cal.  254.) 

And  that  ^  The  condition  of  an  obligation  ia  consider^  ia 
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the  language  of  the  obligee,  and  is  so  construed  in  favor  of  the 
obligor."     (Note  B,  page  22^  2  Parsons  on  Contracts.) 

Contracts  by  reason  of  which  a  forfeiture  is  claimed,  must 
be  strictly  construed  (Von  Schmidt  v.  Huntington,  1  CaL  71; 
Ruiz  V.  Norton,  4  Oal.  857;  Sec.  60,  Cal.  Pr.  Act;  Askew  v. 
Ebbertz  et  oZ.,  23  Cal.  263 ;  Colman  v.  Clements  et  al.,  S3  CaL 
845.) 

VancKef  &  Bowers,  for  Respondent. 

Of  course,  the  mere  failure  to  pay  aflaessments  could  not 
work  a  forfeiture  without  the  assistance  of  a  contract  or  law. 

The  passages  cited  from  the  Treatise  of  Bingham  &  CoIto, 
goes  the  length  of  saying,  that  an  absolute  title  to  property 
cannot  be  forfeited.  This,  we  think,  is  not  law.  But  the 
estate  of  miners,  in  their  claims  on  the  public  land,  is  certainly 
not  greater  than  an  estate  for  life  or  years. 

In  ccmstruing  contracts,  Courts  are  not  to  depart  from  what 
appears  to  be  the  intention  of  the  party  to  prevent  a  forfeiture. 

In  Woodson  v.  Skinnsr,  Missouri  R.  voL  22,  p.  23,  the 
Court  say:  "Whilst  Courts  will  not  incline  to  forfeitures,  yei 
where  a  right  to  exact  forfeiture  is  given,  they  should  not 
withhold  a  reasonable  construction  from  the  written  instro- 
ment  by  which  they  are  designed  to  be  enforced.'' 

To  the  same  effect  is  Jackson  v.  Topping,  1  Wend.  394,i;rii6n 
the  literal  and  grammatical  meaning  of  the  language  was  de- 
parted from  to  support  a  forfeiture. 

By  the  Court,  Rhodxs^  J. 

The  plaintiff  sues  in  ejectment^  to  recover  the  poasessoD  of 
three  undivided  seventeenths  of  a  tract  of  mining  groimd, 
known  as  the  mining  claims  of  the  Buffalo  Mining  Company, 
in  Fir  Cap  Mining  District,  in  Sierra  County.  It  appears 
that  the  plaintiff,  Dennis  O'Keefe,  Patrick  Daley  and  twenty 
others  took  up  and  worked  these  daims  in  1856;  that  subse- 
quently the  number  of  claimants  was  reduced  to  seventeen, 
the  said  plaintiff,  O'Eleefe  and  Daley  each  owning  Ibo  cue 
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undivided  serenteeiith  of  the  Buffalo  Ciompan/s  mining  daims ; 
that  in  1858  the  members  of  that  company  nnited  with  the 
members  of  the  Kichardson  Company,  whose  claims  adjoined 
those  of  the  Buffalo  Company,  in  running  a  tunnel  in  the  Bich- 
ardson  Company's  claims  for  the  benefit  of  both  companies; 
that  the  plaintiff,  G'Keefe  and  Daley  worked  upon  the  tunnel 
and  paid  assessments  to  some  time  in  1861.  In  October,  1861, 
three  judgments  were  rendered  by  a  Justice  of  the  Peace 
against  certain  persons  mentioned  as  **  composing  the  Bichard- 
flon  and  Buffalo  Company,"  and  in  November  following  a  con- 
stable sold  and  conveyed  to  L.  Nolan,  the  mining  grounds 
^'Tmown  as  the  Bichardson  and  Buffalo  Company  claims," 
under  an  execution  against  the  same  persons  named  as  defend- 
ants  in  each  of  the  three  judgments. 

The  purchase  was  made  by  Nolan,  for  the  benefit  of  him* 
self,  the  plaintiff,  O'Keefe  and  Daley,  and  a  number  of  others, 
who  were  members  of  those  two  companies  and  who  contrib* 
uted  their  proportion  of  the  purchase  money;  but  it  does  not 
appear  that  Nolan  conveyed  to  them  any  interest  in  the  claims 
purchased  by  him  at  the  constable's  sale.  Shortly  after  the 
execution  of  the  constable's  deed  to  Nolan,  he  and  those  for 
whom  he  made  the  purchase  formed  a  company,  known  as  the 
Hibemia  Company,  to  prosecute  the  working  of  the  claims  of 
the  two  former  companies.  At  a  meeting  of  the  Hibemia 
Company  in  May,  1862,  a  resolution  was  adopted  by  those 
representing  a  certain  number  of  claims,  among  o&ers  the 
plaintiff  and  his  grantors,  to  levy  an  assessment  once  in  fotur 
weeks,  for  the  purpose  of  running  the  tunnel;  and  the  com* 
pany  took  possession  of  the  claims  and  continued  to  work 
them  until  the  commencement  of  this  suit  An  assessment 
was  levied  on  the  20th  or  24th  of  July,  1862,  which  was  paid 
by  the  plaintiff,  O'Keefe  and  Daley;  and  subsequently  six 
other  assessments  were  levied,  but  neither  the  plaintiff,  O'Keef e 
nor  Daley  paid  either  of  them.  The  plaintiff  said  in  October, 
1862,  that  he  would  not  pay  any  more  assessments,  and  he  did 
cot  work  upon,  and  was  not  on,  the  olaim  after  some  time  in 
1861; 
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In  May,  1863,  "a  rich  prospect  was  strud:'*  by  the  Hiber- 
nia  Company  for  the  first  time,  and  on  the  27tib  of  Jmie,  1863, 
O^Keefe  and  Daley  conveyed  to  the  plaintiff,  their  ri^t,  title 
and  interest  in  the  Buffalo  Company's  claima.  Neither  of  the 
three  companies  seems  to  have  been  incorporated,  but  the 
persons  composing  them  appear  to  have  formed  a  voliintaiy 
association  without  any  agreement  in  writing.  Such  are  some 
of  the  facts  that  we  have  gleaned  from  a  record  almost  devoid 
of  an  alphabetical  index,  and  without  the  assistance  of  a  state- 
ment of  facte,  which  should  have  formed  a  portion  of  the  briefs 
in  the  case. 

The  defendants  rely  upon  three  defenses; 

First — The  sale  by  the  constable  to  Nolan. 

Second  —  Abandonment  by  the  plaintiff  and  his  grantors; 
and. 

Third — A  forfdture  of  the  claims  of  the  plaintiff  and  his 
grantors  for  the  non-payment  of  assessments. 

The  sale  under  either  of  the  three  judgments  rendered  bj 
Park,  J.  P.,  and  the  constable's  deed,  were  void,  so  far  as  the 
plaintiff,  O'Keefe  and  Daley  were  concerned,  because  it  does 
not  appear  that  the  summons  in  either  action  was  served  upon 
either  of  them,  and  no  appearance  in  the  actions  was  made  by 
them  or  in  their  behalf,  the  defendants  not  being  joint  owners, 
but  being  tenantH  in  common  of  the  mining  claims. 

The  constable's  deed,  as  to  them,  was  void  for  that  reason, 
and  for  the  further  reason  that  it  does  not  recite  any  judgment 
upon  which  the  execution  issued.  (Danahys  v.  McNxdty  tt  ds., 
24  Cal.  411.) 

Second  —  If  the  jury  had  found  for  the  defendants  on  the 
ground  of  ahandowmefd,  we  would  not  be  inclined  to  disturb 
the  verdict,  for  we  could  not  say  that  there  was  not  sufficient 
evidence  from  which  the  jury  would  be  authorized  in  finding 
that  the  plaintiff  had  abandoned  his  claim,  and  that  CKeefe 
and  Daley  had  also  abandoned  their  claims,  but  we  cannot 
undertake  to  say  that  the  jury  rendered  their  verdict  for  the 
defendants  on  that  ground,  for  the  question  of  forfdtore 
seemed  to  be  pressed  more  than  any  other  point,  and  the 
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plaintiff  complains  of  instructions  given  by  the  Court  on  that 
pointy  and  of  the  refusal  of  the  Court  to  give  other  instruction 
asked  for  by  him,  and  the  jury  may  have  found  for  the  defend- 
ants upon  that  question  alone. 

Third  —  As  to  the  forfeiture  of  the  claims  of  the  plaintiff 
and  his  grantors  to  the  Hibemia  Company.  The  agreement, 
IB  the  form  of  a  resolution,  signed  by  the  plaintiff  and  his 
grantors,  and  a  part  of  the  defendants,  provides  that  the  assess* 
ment  shall  be  levied  upon  the  members  of  the  company  **  once 
in  four  weeks  until  the  tunnel  is  completed.''  "So  provision  is 
made  for  levying  assessments  at  any  other  time  or  for  any  other 
purpose.  In  order  that  a  forfeiture  might  be  produced  it  would 
be  necessary  to  prove  that  the  assessments  had  been  levied  once 
in  four  weeks,  and  not  at  other  times,  for  by  stipulating  for 
a  levy  at  those  intervals  of  time  they  have  excluded  the  right 
of  levying  assessments  at  other  times.  The  assessments  must 
have  been  made  for  the  purpose  of  running  the  tunnel,  and  not 
to  meet  other  expenses  incurred  in  respect  to  the  enterprise. 
The  evidence  shows  that  the  assessiMnts  were  not  levied  every 
four  weeks,  and  it  is  not  proven  that  the  assessments  were  made 
solely  for  the  running  of  the  tunnoL  Such  strict  proof  is  re- 
quired, because  the  law  does  not  favor  forfeitures.  When, 
by  the  contract,  any  coveaiant  or  agreement  is  to  be  kept  or  per- 
formed, as  a  condition  precedent,  by  the  party  claiming  the 
benefit  of  a  forfeiture,  he  must  show  an  exact  compliance,  or 
he  win  not  be  entitled  to  Ihe  forfeiture.  (Von  Schmidt  v. 
Huntington,  1  Cal.  71.) 

It  is  unnecessary  to  determine  the  question  that  the  counsel 
have  very  earnestly  pressed,  whether  the  party  claiming  a  for- 
feiture should  have  the  same  declared  by  a  judgment  of  a  com- 
})etent  Court,  for  it  will  be  doubtless  found  that  each  class  of 
cases  would,  in  that  respect^  depend  upon  its  own  peculiar  ci]> 
cumstances. 

But  there  are  questions  which  we  think  lie  back  of  the 
question  just  mentioned,  and  which  should  be  first  disposed  of. 
(2  Black.  Com.  267,)  defines  forfeiture  as  follows:  "Foi^ 
feiture  is  a  punishment  annexed  by  law  to  some  illegal  act  or 
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negligence  in  the  owner  of  lands,  tenements,  or  hereditaments, 
whereby  he  loses  all  his  interest  therein,  and  they  become  vested 
in  the  party  injured,  as  a  recompense  which  he  alcme  or  the 
public  together  with  himself  hath  sustained.''  This  definitioii, 
which  we  consider  quite  accurate,  necessarily  implies  that 
there  must  be  some  person,  natural  or  artificial,  who  is  entitled 
to  receive  the  benefit  of  the  forfeiture  when  it  accrues.  The 
resolution  adopted  by  the  Hibemia  Company  provides  that, 
in  case  of  non-payment  of  assessments,  etc,  '^  he  shall  forfeit 
his  claim  to  the  company,''  and  the  company  is  authorized  to 
enter  upon  and  take  possession  of  the  forfeited  claiHL  It  is 
not  agreed  that  it  shall  be  forfeited  to  the  persons  composing, 
or  those  that  might  thereafter  compose,  the  company,  nor  to 
any  individual  by  name.  The  company  does  not  appear  to  be 
a  corporation  nor  even  a  partnership,  holding  the  claims  ai 
partnership  property,  but  simply  a  voluntary  association  not 
formed  by  articles  in  writing  and  without  legal  existence— 
a  body  unknown  to  the  law.  As  such,  the  company  would 
be  incapable  of  taking  and  holding  mining  claims,  by  grant, 
or  by  any  other  means,  by  which  title  to  real  estate  would  pass. 
As  far  as  appears  upon  the  record,  the  persons  owning  claims, 
who  associated  together  in  the  formaticm  of  the  Hibemia  Com- 
pany, were  tenants  in  common  of  those  daima;  at  least  the 
members  of  the  Bu£Palo  Company,  and  of  the  Ridiardson  Com- 
pany, were  tenants  in  oommon  with  each  other  in  their  respeel' 
ive  companies,  and  neither  party  contends  that  they  were  par^ 
ners,  or  held  the  claims  as  partnership  property. 

The  members  of  the  Hibemia  Company  did  not  agree,  thil 
those  who  paid  the  assessments,  should  receive  the  forfeitms 
of  the  claims  of  those  who  failed  to  pay,  and  they  could  sol 
agree  with  the  company  that  it  should  enter  upon  and  possess 
the  forfeited  claims,  because  the  company  was  a  legal  nonentity. 

Further:  it  is,  to  say  the  least,  very  doubtful  if  the  tern 
forfeiture,  according  to  its  oommon  law  signification,  has  any 
application  to  the  rights,  interests,  or  remedies  of  the  several 
persons  composing  a  mining  assodation,  such  9m  we  find  in 
this  case;  and  we  think  it  has  none. 
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'^Lands;  tenements  and  hereditaments  may  be  forfeited  by 
various  means:  1.  By  the  commission  of  crimes  and  misde- 
meanors.  2.  By  alienation  contrary  to  law.  3.  By  the  non- 
performance of  conditions.  4.  By  waste.  (Bac  Ahridg., 
Forfeitures;  Bonv.  Law  Diet)  Clearly,  none  of  these  modes 
of  forfeiture  are  applicable  to  estates  held  as  in  this  case,  miless 
it  be  the  third  —  the  non-performance  of  conditions. 

For  the  creation  of  a  oondition,  for  the  annexing  or  reserving 
of  a  condition,  precedent  or  subsequent^  to  or  upon  an  estate-— 
whether  it  is  created  directly  by  covenant  or  agreement,  or 
arises  by  implication  in  any  manner  known  to  the  law,  except 
in  the  case  of  a  will  —  two  contracting  parties  are  necessary, 
who  have  at  the  same  time,  or  successively,  an  interest  in  the 
estate  upon  which  the  condition  is  reserved. 

Bouvier  says,  in  defining  a  condition:  '^In  its  most  ex- 
tended signification,  a  condition  is  a  clause  in  a  contract  or 
agreement  which  has  for  its  object  to  suspend,  rescind,  or  to 
modify  the  principal  obligation;  or  in  the  case  of  a  will,  to 
suspend,  revoke,  or  modify  the  devise  or  bequest.''  This  defi* 
nition  (except  when  applied  to  a  will)  necessarily  requires  the 
execution  of  a  contract  It  is  also  said  of  conditions  annexed 
to  an  estate  in  lands:  ^'Conditions  can  only  be  reserved  to 
the  feoffor,  donor  or  lessor  and  their  heirs ;  but  not  to  a  stran- 
ger.'' (Bac  Abridg.,  Forfeitures^  O.)  It  may  be  asked,  then, 
hew  can  a  condition  be  annexed  to  an  estate  in  land  by  a 
party  owning  it,  and  who  continues  to  hold  all  the  interest 
he  ever  had  in  it,  which  condition  is  of  such  a  diaracter  thai 
upon  its  breach  the  estate  shall  vest  by  forfeiture  in  a  person 
who  never  held  any  interest  in  the  land,  and  has  not  attempted 
to  convey  it;  and  much  more,  in  an  association  of  persons 
who,  in  their  collective  capacity,  are  incapable  of  taking  an 
estate  in  lands t  ''He  who  enters  for  condition  broken  shall 
be  in  of  the  same  estate  he  was  before."  (Bac.  Abridg.,  For- 
feiture.) 

In  Waring  v.  Crow,  11  OaL  866,  Mr.  Justice  Baldwin^  in 
employing  the  term  forfeiture,  uses  it  as  i^onymous  willi 
abandonment,  and  holds  that  the  mere  failure  to  pay  aaaeas- 
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ments  does  not  produce  a  forfeitare  of  the  claim  of  the  delin- 
quent owner;  and  he  says  that  "the  mere  temporary  absence 
of  one  partner"  would  not,  under  the  mining  regulations  of 
the  vicinity,  create  *'a  forfeiture  of  his  interest,"  so  that  *'a 
stranger  could  then  come  in  and  appropriate  his  share/' 
There  was  no  issue  of  a  forfeiture  in  the  case,  and  the  learned 
Judge  employed  the  term  in  the  sense  in  which  it  is  used 
among  miners,  as  expressing  a  loss  of  the  claim  by  the  former 
owner  by  abandonment,  or  by  what  they  considered  as 
amounting  to  the  same  thing,  by  ceasing  to  work  it  or  refus- 
ing to  pay  assessments,  so  that  any  other  person  might  take  it 
up,  not  the  vesting  of  the  title  in  the  grantor  for  condition 
broken.  And  he  says  that,  "  in  order  to  the  enforcement  of 
the  claim,  (not  forfeiture,  bb  quoted  in  the  appellant's  brief,) 
some  appropriate  action  by  suit  must  be  taken  to  liquidate 
the  demand  and  sell  the  property,"  eta  A  lien  upon  the 
property,  or  a  daim  against  the  owner,  may  be  enforced  in 
that  manner,  but  a  forfeiture  cannot;  and  the  opinion  of  the 
Court  does  not  give  the  most  distant  intimation  that  it  oould 
be  worked  out  in  that  mode. 

It  is  easy  to  understand  the  rights  and  remedies  of  the  par- 
ties where  one  has  contracted  with  his  associates  who  are 
jointly  interested  with  him  in  a  mining  enterprise,  that  his 
share  or  daim  shall  stand  as  security  for  the  payment  of  his 
proportion  of  the  expenses  that  may  be  incurred  in  the  prose- 
cution of  the  enterprise,  or  that  they  shall  have  a  lien  on  his 
claim  in  the  nature  of  a  mortgage,  with  the  power  of  sale,  to 
collect  his  share  of  such  expenses,  or  that  upon  his  failure  to 
do  certain  things  his  daim  shall  be  deemed  to  be  abandoned; 
but  no  one  of  these  oovenantB  amount  to  a  condition  subject 
to  which  the  daim  is  taken  or  hdd,  and  the  breach  of  any  of 
all  of  these  covenants  will  not  produce  a  forfeiture,  as  recog- 
nized at  common  law. 

The  authorities  dted  by  the  counsel  for  the  defendants  upon 
the  point  of  forfeiture  are  all  clear  cases  of  forfeiture  at  oom- 
mon  law.  Woodson  v.  Skinner,  22  Mo.  23,  was  a  ease  of  a 
lease  for  jeara  by  the  City  of  St  Louis,  the  lessee  covenant- 
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ing  to  pay  rent,  and  that  if  the  rent  should  be  in  arrear  beyond 
a  certain  time  he  should  f oref eit  his  term.  He  made  default  in 
the  payment  of  rent,  and  the  Court  held  that  the  lease  was 
forfeited  ^to  his  grantor,  the  city.  In  Jackson  r.  Topping,  1 
Wend.  394,  a  father  granted  his  lands  to  one  of  bis  sons  upon 
the  condition  that  he  should  support  his  father  and  pay  hi^ 
father's  debts,  with  a  clause  of  re-entry  in  case  of  default 
The  son  failed  to  pay  one  of  the  debts.  The  Court  held  that 
it  was  a  case  of  an  estate  upon  condition,  and  that  the  heirs  of 
the  deceased  father  had  a  right  of  entry  for  the  forfeiture, 
arising  upon  the  breach  of  the  condition. 

The  cases  cited  by  the  defendants  from  11  John.  299;  14 
Id.  120;  16  Id.  24,  were  cases  where  by  law  the  penalty  for 
the  violation  of  the  Non-Intercourse  Act  was  a  forfeiture  of 
the  goods,  and  the  case  in  5  T.  R.  120,  was  a  forfeiture  for  a 
violation  of  the  revenue  laws.  Forfeitures  for  crimes  and  mis- 
demeanors proceed  upon  different  principles  from  those  arising 
upon  contract.  Those  cases  show  what  are  the  rights  of  the 
parties  in  certain  classes  of  cases,  where  a  forfeiture  has  taken 
place  as  a  penalty  for  crime,  but  they  do  not  assist  us  in  solv- 
ing the  question  whether  the  defendants  here  had  the  right  to 
claim  a  forfeiture. 

Again,  if  the  result  contended  for  by  the  defendants  can  be 
worked  out  in  the  manner  they  claim,  and  the  title  of  the  de- 
linquent daimholder  can  be  thus  transferred  to  his  associatesr 
or  to  the  company,  we  will  then  find  that  we  have  a  new 
mode  of  transferring  titles  —  a  mode  in  which  neither  the 
owner  nor  any  one  acting  under  his  authority,  or  under  or  in 
pursuance  of  a  judgment  of  a  Court,  conveys  the  title  —  a 
mode  in  which  the  new  holder  of  the  title  comes  in,  neither 
by  forfeiture  for  crime  or  for  breach  of  eondition  annexed  to 
the  grant  made  by  him,  his  ancestors  or  grantors,  nor  by  pur- 
chase in  its  most  enlarged  sense,  nor  by  descent,  nor  by  title 
accruing  to  him  by  operation  of  law.  An  intended  purchaser 
would  look  in  vain  to  the  records  in  the  Recorder's  office  or  in 
the  Courts,  for  the  evidences  of  the  transmission  of  a  title  in 
that  mode.  . ' 

Vou  XXV.— 1«  '""^ 
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The  term  "forfeiture"  is  often  employed  by  miners  as 
synonymouB  with  abandonment,  but  the  term  we  have  con- 
tidered  is  uaed  in  the  objectionable  instructions;  not  as  denot- 
ing  abandonment,  but  as  a  mode  of  transferring  title.  • 

What  we  have  already  said  sufficiently  manifests  our  opinion 
in  relation  to  the  instructions  complained  of,  without  noticing 
them  in  detaiL 

Judgment  reversed  and  the  cause  remanded  for  a  new  trial. 


ITHE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA  ex 
ret  FRANK  M.  PIXLET,  Attobott-Qbnkral,  r.  JAS. 
T.  STRATTON. 

A«tf*nw*Q»nnAL  —  Filhio  ImoBiCAneir.-^  The  Attoniej-Oenere]  ma j  iUe  u 
infomatloii  in  the  nature  of  a  UIl  In  chancetj,  to  annol  a  patent  for  laadt 
granted  by  this  State  to  an  indlyldnal.  In  a  ease  where  the  matter  Involfed 
In  the  enlt  Immediately  eoneems  the  rights  and  interests  of  the  State. 

llfOUCATiOMS  BX  ATgosis  g-CttWHAL, —  An  information  la.  In  its  sabstantlTe 
characterlatlea,  a  bill  In  egolty,  and  when  It  eoneems  only  the  rights  of  the 
Ctoyernment,  or  those  whose  rights  are  under  the  particular  protection  of  the 
Goyemment,  Is  exhibited  In  the  name  of  the  Attdmey-Qeneral  as  the  ic 
tormant;  and  to  the  former  ease  a  relator  Is  sometimes,  and  in  Oe  lattf^- 
ease  always,  named  who  in  reality  sustains  and  directs  the  solt 

IRIOBMATIOK  TO  Anwl  Patbmt. —  If  the  State  has  no  interest  in  the  tuhjeet 
matter,  an  information  on  the  relation  of  the  Attorney-General,  on  behalf  of 
the  State,  to  annul  a  patent  cannot  be  sustained. 

Wool —  If  priyate  cltlsens  haye  an  interest  In  the  lands  granted  by  the  paceat, 
and  are  threatened  with  injury  by  the  patent,  the  information  should  be  flJed 
In  the  name  of  one  or  more  of  such  persons,  proylded  they  are  without  ade- 
goate  remedy  at  law;  and  In  such  case  the  relator's  personal  eonplahit 
ehould  be  Joined  to  and  Incorporated  with  the  Information. 

Saicn.—  An  information  on  the  relation  of  the  Attorney-General,  on  behalf  of  the 
State,  to  annul  a  patent  which  ayers  that  the  State  has  no  Interest  in  the 
lands  patented,  does  net  state  facts  sufficient  to  constitute  a  cause  af  actloD. 

Swamp  akd  Ovbivlowhi  Laioni. —  If  a  State  lasoes  a  patent  for  lands  as  swanp 
and  oyerflowed  lands*  and  the  same  are  high  lands  aa  contradlstlngnisbed 
from  swamp  and  oyerflowed,  no  title  passes  to  the  patentee  by  the  ptteat; 
and  any  person  baring  an  interest  in  the  lands  may  ahow  that  fact  la  hit 
defense  in  an  action  at  law  by  the  patentee  to  recoyer  possession. 

ffasamr  as  Byxonrca. —  Though  a  patent  be  in  fact  issued  without  authority  of 
law,  because  the  State  had  no  title  to  grant,  the  presumption  in  an  action  of 
ejectment  Is,  in  the  first  instance,  that  the  patent  is  yalld  and  panef  the 
title,  and  the  burden  of  proof  Is  cast  on  the  one  who  undertakes  to  Impcadi 
Um  patsnt  to  establish  the  facts  necessary  for  Its  oyerthrow. 
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Wbo  mat  Attack  Patbnt.-—  If  •  patent  Is  issued  without  authority  of  law,  or 
the  State  had  no  title  to  srant*  a  ptnon  who  owns  the  lands  patented  maj 
inyoke  a  Ooart  of  eqnitjr  to  reftrala  \>f  perpttnal  Injunction  Ite  oae  aa  etl- 
denee^  or  maj  maintain  an  action  In  his  own  name  to  annn!  it 

Appbai.  from  the  District  Court,  Third  Judidal  District, 
Alameda  Oomitj. 

The  facts  are  stated  id  the  opixuon  of  the  Court 

W.  W.  CroM,  Jr.,  for  Appellant 

All  prosecutions  on  behalf  of  the  State  must  be  in  the  name 
of  The  People  of  the  State,     (Constitution,  Art.  VI,  sec  18.) 

The  Attomey-Gteneral  is  the  Attorney  of  the  State,  and  in 
an  action  on  behalf  of  the  people,  his  authority  to  prosecute 
the  suit  must  be  presumed  until  the  contrary  be  shown.  He 
is  not  called  upon  to  plead  or  show  his  authority.  {State  of 
Louisiana  v.  Smith,  18  Louisiana  Annual  Rep.  424 ;  Oommoii- 
wealth  r.  Fowler,  10  Mass.  290 ;  CommonweaUh  r.  Union  Fire 
and  Marine  Ine.  Co.,  6  Mass.  230.) 

A  patent  can  only  be  set  aside  by  scire  facias,  information, 
©r  bill  in  chancery.  {Jackson  v.  Lawton,  10  John.  23 ;  Bags- 
well  V.  BrodericJe,  18  Peters,  486 ;  8  Bacon's  Abridg.  608.) 

An  information  and  bill  are  substantially  the  same,  and 
when  the  people  of  the  State  are  interested,  the  complaint  is 
either  by  information  or  bilL  (Mitf ord's  Equity  Pleadings,  22, 
28 ;  Story's  Equity  Pleadings,  sees.  7-9.) 

Patterson,  Wallace  dk  Stow,  for  Respondent 

If  the  land  was  (is)  swamp  and  overflowed,  the  State  has  no 
interest  to  set  aside  the  patent,  because  the  sale  was  author- 
ized by  the  .statutes. 

If  not  swamp  and  overflowed  land,  the  State  has  no  interest, 
but  has  received  respondent's  money  without  any  considera- 
tion, and  the  patent  was  void  for  want  of  power  to  issue  it. 
{Summers  v.  Dickinson,  9  CaL  555 ;  Den  v.  EtU,  McAlliater^s 
B.  480;  People  v.  Btaie,  8  Barb.  666;  BurUson  v.  McGee,  15 
Texas,  875.) 
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If  third  persons  have  any  title  tcr^  and  they  can  show  in  an 
action  of  ejectment,  or  by  filing  a  bill  gioa  timet  (Practice  Act, 
sec.  8)  that  the  patent  is  void  for  waat  of  power  to  issue  it 
(9  Cal.  655.) 

By  the  Court,  CtrBKBT^  J. 

The  Attorney-General  filed  his  Information  on  the  6tli  of 
July,  1863,  in  the  District  Court  of  the  Third  Judicial  Dis- 
trict, in  and  for  the  County  of  Alameda,  against  the  defendant, 
for  the  purpose  of  having  the  Court  declare  void  and  annul  a 
patent  for  lands  granted  by  the  Governor  of  the  State  of  Cali- 
fornia to  the  defendant,  in  April,  1862.  The  defendant  was 
brought  into  Court  by  proper  process  and  fited  his  answer  to 
the  informati<m. 

From  the  information  it  appears  that  in  Kovember,  18G1, 
the  defendant  commenced  pro^sedings,  under  the  Acts  of  the 
Legislature  providing  for  the  sale  and  reclamation  of  th' 
swamp  and  overflowed  lands  of  this  State,  with  a  view  of 
obtaining  a  title  from  the  State  to  certain  lands  described  in 
the  information;  and  it  is  charged  that  he  falsely  represeated 
the  lands  as  of  the  character  and  quality  mentioned  in  those 
Acts,  and  also  that  he  so  represented  that  be  did  not  know  of 
any  legal  or  equitable  claim,  other  than  his  own,  to  sudi  lands; 
and  it  is  alleged  that  by  means  of  such  false  representations 
he  obtained  a  patent  for  the  lands  described  therein,  when,  in 
fact,  they  were  not  swamp  or  overflowed,  salt  marsh  or  tide 
lands,  but  were  high  lands,  and  that  he  well  knew  tliey  were 
in  the  possession  of  divers  persons,  named  in  the  inform-irion, 
who  had  a  I^al  and  equitable  claim  thereto;  and  the  informa- 
tion further  sets  forth,  that  immediately  after  defendant  ob- 
tained his  patent  he  commenced  an  action  against  thd  prisons 
named  as  having  a  l^al  and  equitable  claim  to  the  landcs  f'/f 
the  recovery  of  the  possession  thereof. 

The  answer  of  the  defendant  meets  the  several  allegatioDa 
and  char^  contained  in  the  infonnatioii;  aomfi  Ij  d^ials, 
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and  others  by  confeauon  and  aToidance,  bjr  which  an  issue  on 
evejy  material  matter  of  the  infohsiation  was  joined^ 

At  a  term  of  the  Court  held  in  November,  1863,  the  defend- 
ant made  a  motion  to  dismiss  the  information  and  aU  the  pro- 
ceedings in  the  action  on  the  grounds: 

First  —  That  the  Attorney-General  had  no  authority  or 
power  to  institute  or  prosecute  the  proceedings  in  this  action 
in  the  name  or  on  behalf  of  the  people  of  the  State  of  Cali- 
fornia. 

Second  —  That  the  proceeding  by  information  is  unknown 
to  the  laws  of  the  State  of  California,  and  is  not  the  proper 
proceeding  to  obtain  the  relief  prayed  for  in  the  information 
filed. 

After  having  heard  counsel  for  the  respective  parties,  the 
Court  granted  the  motion  upon  the  ground  first  set  forth,  and 
ordered  and  adjudged  that  all  the  proceedings  in  the  action  be 
dismissed  and  held  for  naught,  and  that  the  defendant  go  there- 
of without  day.  From  this  judgment  the  appellant  has  taken 
this  appeaL 

As  the  case  stands  upon  the  respondent's  motion  to  dismiss 
the  information,  it  must  be  considered  that  the  allegations  oon^ 
tained  in  it  were  true;  and  then  the  points  to  be  determined 
are,  in  the  first  place,  whether  the  action  could  be  instituted 
and  maintained  in  the  name  of  the  people  of  the  State  upon 
the  information  of  the  Attomey-G^eral ;  and  if  it  could,  then^ 
in  the  second  place,  whether  the  facts  alleged  constitute  a  ease 
npon  which  the  plaintiff  is  entitled  to  the  decree  thereby  sought. 
We  shall  consider  these  propositions  in  their  order  as  pro- 
poimded. 

1.  The  Third  Article  of  the  Constitution  of  this  State  is  in 
the  following  hmgu^e:  '^The  powers  of  the  Government  of 
the  State  of  California  shall  be  divided  into  three  separate 
departments— r the  Legislative,  the  Executive  and  Judicial  — 
and  no  person  charged  with  the  exercise  of  powers  properly 
belonging  to  one  of  these  departments  shall  exercise  any  func- 
tions appertaining  to  either  of  the  others,  except  in  the  ca8e9 
hereinafter  expressly  directed  or  permitted.''  The  Fifth  Artid^ 
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of  the  ConstitutioiL  relates  to  the  ExeontiTe  Department  of  the 
State,  and  enumerates  the  officers  who  belong  to  it,  and  defines 
in  general  terms  the  powers  and  duties  of  some  of  such'  officers, 
while  in  respect  to  the  powers  and  duties  of  others  it  is  silen:. 
The  Attorney-General  is  of  the  number  whose  powers  and 
duties  are  not  in  any  manner  specified  in  this  Article  or  else- 
where in  the  Constitution. 

In  1850  an  Act  was  passed  by  the  Legislature  entitled 
'^An  Act  concerning  the  office  of  Attorney-General,"  pre- 
scribing the  duties  of  that  officer.  Among  die  duties  which 
by  that  Act  he  was  required  to  perform  was  to  attend  each  of 
the  terms  of  the  Supreme  Court,  and  there  prosecute  or  defend 
.  all  causes  to  which  the  State  might  be  a  party.  Nowhere  in 
llie  Act  is  it  made  the  duty  of  the  Attomey-General  to  insti- 
tute any  action  in  a  Court  of  original  jurisdiction  on  bdialf  of 
the  State  or  otherwise;  but  it  is  declared  that  it  shall  be  his 
duty  to  assist  in  all  impeachments  which  may  be  tried  before 
the  Senate,  and  also  whenev^  in  his  opinion  required  by  the 
public  service,  or  when  directed  by  the  Governor  to  repair  to 
any  district  in  the  State  and  assist  the  District  Attorney  in  the 
discharge  of  his  duties.  It  is  also  made  his  duty,  when  re- 
quired, to  give  his  opinion  in  writing  to  the  Legislature,  or 
either  House  thereof,  upon  questions  of  law,  and  to  the  Gov- 
ernor and  other  officers  mentioned  upon  any  questions  of  kw 
relating  to  their  respective  offices.    (Laws  1850,  p.  65.) 

The  Act,  as  already  observed,  does  not  make  it  the  duty 
of  the  Attomey-Genend  to  institute  any  action  on  behalf  of 
the  State  in  any  Court  of  original  jurisdiction,  and  from  this 
silence,  it  is  argued  on  behalf  of  the  respondent,  he  can  have 
no  such  power  without  the  aid  of  legislative  enactment.  But 
can  this  be  so,  when  the  nature  and  objects  of  the  office  are  con- 
sidered t 

The  Attorney-General  is  the  law  officer  of  the  State,  and 
he  is  classed  as  belonging  to  the  Ezecsutive  I>^mrtment  of 
the  Government  The  Governor  is  the  chief  eiecutive  of 
that  department,  and  by  the  Ctmstitution  it  is  made  his  du^ 
to  see  that  the  laws  are  faithfully  executed,  and  to  this  end 
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he  must  have  the  anthorityy  in  order  to  execute  the  powers  be- 
longing to  hia  high  office,  to  call  to  his  aid,  when  necessary, 
the  services  of  this  law  officer.  In  England  the  Attorney- 
General  was  from  an  early  period  denominated  an  officer  of 
State.  He  was  elevated  to  this  high  position  by  letters  patent 
granted  by  the  King,  and  he  was  the  legal  representative  of  the 
Grown  in  the  Courts  of  law  and  equity;  he  exhibited  informa- 
tions and  prosecuted  for  the  Crown  in  criminal  causes ;  he  filed 
bills  in  the  exchequer  in  revenue  cases,  and  informations  in 
chanceiy  respecting  matters  in  which  the  Crown  was  interested. 
(Fortesque,  Ch.  60.) 

In  CommonweaUh  v.  Fowler,  10  Mass.  293,  it  was  held  that 
the  Solicitor-General  had  the  right  ex  officio  to  file  an  informa- 
tion against  a  person  for  usurping  a  public  office ;  and  in  that 
case  Mr.  Chief  Justice  Parsons  said :  **  An  information  for  the 
purpose  of  dissolving  a  corporation,  whether  created  by  char- 
ter, under  the  seal  of  the  Commonwealth,  or  by  statute  of  the 
Legislature,  may  be  prosecuted,  either  under  {he  authority  of 
the  Legislature,  to  be  exercised  in  each  particular  case,  or  by 
the  Attorney  or  Solicitor-Greneral  acting  ex  officio  in  behalf  of 
the  Commonwealth.'*  (See  also  State  of  Louisiana  v.  Smith, 
13  Lou.  Ann.  R.  424.)  The  question  as  to  the  right  of  the 
Attorney-General  of  this  State  ex  officio  to  file  an  information 
in  the  nature  of  a  bill  in  chancery,  to  annul  a  patent  for  lands 
granted  by  the  State  to  an  individual,  is  one  perhaps  of  difficult 
solution,  but  by  analogy  to  the  powers  exercised  by  officers  of 
like  character  in  England,  and  in  most^  if  not  all  of  the  States 
of  the  American  Union,  we  think  he  may  do  so  in  a  case  Avhere 
the  matter  involved  in  the  suit  immediately  concerns  the  rights 
and  interests  of  the  State. 

2.  The  disposition  made  of  the  first  question  we  have  con- 
sidered does  not  necessarily  determine  diis  case,  for  whether 
or  not  the  Court  erred  in  dismissing  and  holding  for  naught 
the  action  and  proceeding  instituted,  though  as  the  ground 
for  the  decision  a  wrong  reason  may  have  been  a:^::igned,  de- 
pends upon  the  remaining  question :  Did  the  facts  and  circum- 
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stances  set  forth  in  the  information  constitute  a  cause  anthorix- 
ing  a  decree  in  accordance  with  the  prayer  of  the  appellant! 

The  information  filed  must  be  regarded  and  treated  in  its 
substantive  characteristics  as  a  bill  in  equity.  (Mitford's  Ch. 
PL  21  and  120;  Cooper  Eq.  PL  101  and  107;  Story's  Eq,  PI 
section  8.)  Informations  in  every  respect  follow  the  nature  of 
bills  except  in  their  style.  When  they  concern  only  the  rights 
of  the  Qovemmenty  or  those  whose  rights  are  under  the  pa]^ 
ticidar  protection  of  the  (Government,  they  are  exhibited  in  the 
name  of  the  Attorney-General  as  the  informant,  and  in  the  lat- 
ter case  always,  and  in  the  former  sometimes,  a  relator  is 
named,  who  in  reality  sustains  and  directs  the  suit     (Ibid.) 

When  the  sxiit  immediately  concerns  the  rights  and  interests 
of  the  State  alone,  the  Attorney-General  proceeds  by  informa- 
tion, as  was  done  in  the  case  of  the  Attomey-Gen^vl  v.  Ver- 
non and  others,  where  the  defendants  had,  by  surprise  and  false 
representation,  obtained  a  grant  by  letters  patent  of  crown 
lands.  (1  Vem.  277  and  370.)  In  such  case  the  object  of 
the  suit  is  to  annul  the  patent  that  the  State  may  re-invest  itself 
with  the  title  to  the  lands  improperly  granted.  (4  Steph.  Com. 
48.)  So,  also,  in  Attomey-Oeneral  v.  Biehards,  in  the  Ex- 
chequer, (2  Anstruther,  603,)  where  a  nuisance  and  purpres- 
ture,  by  the  erection  of  a  wharf  or  qnay,  docks  and  other 
buildings,  had  been  committed  between  high  and  low  water 
mark  in  Portsmouth  harbor,  it  was  held,  upon  the  authority  of 
many  cases,  that  an  information  would  lie  to  abate  it,  as  the 
Crown  had  the  right  to  all  ports  and  arms  of  the  sea,  and  to 
the  soil  thereof. 

It  will  be  observed  by  these  cases  that  it  was  a  matter  of 
prominent  importance  that  the  Government  v^  immediatelv 
concerned,  as  having  a  proprietary  right  in  the  subject  matter 
sought  to  be  affected  by  the  suit 

In  England,  when  the  suit  does  not  immediately  concera 
the  rights  of  the  Qavemmeoty  as  where  the  rights  of  those 
xmder  its  particular  -protection  are  coneemedy  aa  in  the  case  of 
charities,  having  no  charter  to  regulate  th^ai,  or  where  there 
has  been  a  trust  conferred  which  has  been  abused,  an  iniomiB- 
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tion  may  be  filed  in  behalf  of  the  Crown  to  have  the  charity 
properly  establish^Hly  or  the  grievance  redressed.  But  wheref 
informations  of  this  kind  were  filed^  the  Attomey*Cl«neral 
depended  npon  tb«  relation  of  some  person^  whose  name  was 
inserted  in  the  information  as  the  relator,  and  the  suit  was  esjs 
ried  on  under  his  direction,  and  he  was  h^ld  responsible  to  th^ 
Court  and  to  the  parties  for  the  propriety  of  the  suit  and  the 
conduct  of  it,  (Mitford's  Ch.  PL  23,)  and  also  for  the  costs,  in 
case  the  information  wad  dismissed.  (Newland's  Ch.  Pr.  56; 
Cooper's  Eq.  PL  104;  1  Vesey,  Sen.  72;  2  Yeg&y^f^QoLSSO.) 
It  has  been  held,'however,(that"il  relator  in 'siit^U^cbi^  is  not 
indispensable;  that  the  Attorney-General,  if  he  pleases,  may 
proceed  without  one.  (2  Swanst  520;  Story's  Eq.  PL  sec  8.) 
But  the  propnety  of  naming  a  relator,  who  should  be  held 
responsible  for  the  bringing  of  the  suit,  and  tiie  oppression 
arising  from  a  contrary  practice,  was  particularly  noticed  in 
the  case  of  The  Attomey^Qeneral  ▼.  Fox,  (cited  in  a  note  to 
page  24  of  Mitford's  Equity  Pleading.)  In  that  case  no  relator 
was  named,  and  though  the  defendants  finally  prevailed,  they 
were  put  to  an  expense  almost  equal  to  the  value  of  the  prop^ 
erty  in  disxmte,  and  were  entirely  without  remedy  for  their 
costs.     (1  Vesey,  Sen.  72.) 

If  the  State  had  no  interest  in  the  subject  matter  of  the 
proceeding  commenced  to  set  aside  the  patent  granted  to  the 
defendant,  it  is  difficult  to  understand  upon  what  principle  the 
information,  as  an  information  purely  on  behalf  of  the  State, 
could  be  sustained.  It  is  like  a  complaint  that  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  action,  for  the  reason 
that  it  does  not  appear  that  the  plaintiff  has  any  interest  in  the 
subject  matter  of  the  action. 

H  the  information  in  this  case  was  filed  for  the  purpose  of 
annulling  the  patent  because  of  its  threatened  injury  to  citi^- 
aena  of  die  State  having  interests  in  the  lands  described  ther^ 
in^  then  it  should  have  been  filed  upon  the  relation  of  one  or 
mora  of  such  persons,  provided  such  persons  were  lirithout 
adequate  remedy  at  law.  And  in  such  case  the  relator's  per- 
sonal complaint  would  be  joined  to  and  incorporated  with  thd 


250      SUPEEME  COUET  — APKIL  TERM,  1864. 

People  «.  StrattoB. 

information  given  to  the  Courts  forming  together  an  informa- 
tion and  bill  in  equity.    (Mitford's  PL  28;  Cooper's  PL  107.) 

An  information  and  bill  cannot  be  supported  unless  the  re- 
lator has  some  individual  interest  in  the  subject  matter  of  ihe 
roit,  (11  Sim.  880;  1  Vesey,  Jr.  244,)  and  if  the  relator  dies 
pending  the  action,  no  further  proceedings  can  be  had  therein 
until  a  new  relator  is  made  a  party  to  the  record;  for  in  a  suit 
instituted  by  information  and  biU  combined,  the  relator  sus- 
tains both  the  character  of  plaintiff  and  relator.  (Mitford's  PL 
120;Oooper^sPL  107.) 

The  fact  that  the  information  in  this  case  represents  to  the 
Court  that  the  respondent  had  commenced  an  action  of  ejeetr 
ment  against  divers  persons  in  possession,  and  who  had  long 
been  in  possession  of  the  lands  described  in  the  patent,  hj 
virtue  of  a  legal  and  equitable  claim,  does  not  aid  the  appel- 
lant's case;  for  it  does  not  appear  that  the  State  had  anything 
to  grant  by  the  patent,  but  the  contrary  thereof  is  aUeged; 
hence  upon  the  appellant's  own  showing  the  patent  could  not 
operate  to  conclude  any  third  persons  as  to  ri^ts  and  interests 
they  might  have  in  the  lands  described ;  and  if  the  truth  as  to 
the  character  and  quality  of  the  lands  be  as  stated  by  the 
information,  it  would  be  competent  for  any  person  having  a 
legal  right  and  interest  in  the  lands  to  establish  the  fact  in  his 
defense  at  law  to  an  action  on  behalf  of  the  patentee  to  recover 
the  possession.  {Patterson  v.  Winn,  11  Wheat.  380;  Pol- 
lard's  Lessee  v.  Hagan,  8  How.  212;  OoodtUle  r.  Kibbe,  9 
How.  471.) 

What  may  have  been  the  origin  or  what  may  be  the  nature 
of  the  interests  of  the  persona  aUeged  to  have  a  legal  and 
equitable  claim  to  the  lands  described  in  the  patent,  we  are 
not  advised  by  the  information,  nor  do  we  deem  it  a  matter 
of  any  particular  importance  to  know.  If  such  claim  subsisted 
as  a  perfect  title  when  California  became  ceded  to  the  United 
States,  then  upon  the  happening  of  that  event  its  character 
did  not  become  changed  for  the  worse  by  the  trea^  of  cession. 
If  the  premises  were  hi^  lands  as  contradistinguished  from 
the  lands  the  nature  of  which  is  described  in  the  Aists  of  the 
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Legislature  referred  to,  and  were  a  part  of  the  public  domain 
at  the  time  of  the  passage  of  the  Act  of  the  Congress  of  the 
United  States  by  which  California  became  one  of  the  States  of 
the  Union,  then  it  must  follow  that  no  title  thereto  oould  pass 
to  the  patentee  by  the  patent  issued,  for  by  the  Act  for  the 
admission  of  the  State  of  California  into  the  Union  it  was 
enacted  ''  that  the  said  State  of  California  is  admitted  into  the 
Union  upon  the  express  condition  that  the  people  of  said  State, 
through  their  Legislature  or  otherwise,  shall  never  interfere 
with  the  primary  disposal  of  the  public  lands  within  its  limits, 
and  shall  pass  no  law  and  do  no  act  whereby  the  title  of  the 
United  States  to  and  right  to  dispose  of  the  same  shall  be  im- 
paired or  questioned.^' 

In  Patterson  v.  Winn,  11  Wheat  380,  it  is  laid  down  as 
the  settled  doctrine  of  the  Supreme  Court  of  the  United  States, 
that  if  a  patent  granted  by  a  State  is  absolutely  void  upon  its 
face,  or  the  issuing  thereof  was  without  authority^  or  was  pro- 
hibited by  statute,  or  the  State  had  no  title,  it  may  be  im* 
peached  collaterally  in  a  Court  of  law  in  an  action  of  eject- 
ment»  But  notwi^tanding  the  patent  may  have  been  issued 
without  authority,  or  the  State  may  have  had  no  title  to  grants 
the  patent  would,  in  the  first  instance,  be  presumed,  in  an 
action  of  ejectment^  to  be  valid,  and  to  pass  to  the  patentee 
a  title  to  the  lands  described,  and  the  burden  of  proof  would 
be  upon  the  party  who  might  undertake  its  impeachment  to 
establish  the  facts  necessary  for  its  overthrow;  because  it  is 
not  to  be  presumed  in  limine  that  the  State  has  granted  by  patent 
lands  which  it  did  not  own  or  have  the  right  to  grant  The 
party  who  may  be  permitted  thus  to  impeach  a  patent  issued 
by  the  State  must  himself  possess  a  status  authorizing  him  so 
to  do.  He  must  show  that  he  has  title  to  the  premises,  or  such 
an  interest  therein  in  subordination  to  the  title,  wherever  it 
may  reside,  as  will  authorize  him  to  call  the  true  title  to  his  aid. 
(Terry  v.  Megerle,  24  CaL  609;  Doll  v.  Meador,  16  Cal.  824, 
825.) 

If  the  persons  who  are  represented  by  the  information  to 
have  a  legal  and  equitable  olaim  to  the  lands  described  in  the 
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patent  have  rights  and  interests  therein  of  the  character  al- 
leged they  are  not  entirely  without  remedy  at  law,  though  it 
inay  not  be  adequate  for  every  purpoef\  The  remedy  at  law 
may  be  eafficient  for  their  present  protection,  though  by  reason 
of  the  patent  the  burden  of  proof  may  be  cast  upon  them  to 
show  that  the  lands  in  question  were  not  of  the  de- 
scription and  quality  that  could  be  granted  by  the  State.  But 
as  ike  burden  of  proof  rests  upon  those  who  may  rightfully 
claim  the  lands  in  hostility  to  the  patent,  which,  as  we 
h6ld,  is  prima  facte  eridence  for  the  uses  of  the  patentee,  thej 
may  invoke  the  equitable  interposition  of  the  Court  to  re- 
strain by  perpetual  injunction  its  use  as  evidence  of  title  in 
the  patentee;  or  perhaps  the  C!ourt  might  go  further  and  in 
the  exercise  of  its  plenary  power  set  it  aside.  (S  Story's  £q. 
Jur.  Ch.  17.) 
But  the  party. in  interest  in  such  eases  may  maintain  an 
action  in  his  own  name,  as  thereby  he  can  attain  to  the  same 
end  in  effect  that  could  be  accomplished  by  a  proceeding  in 
the  name  of  the  people  of  the  State  upon  his  relation;  and 
this  course  better  accords  with  the  system  of  procedure  pro- 
vided by  statute  in  this  State.  (Practice  Act^  sees.  4  and  854.) 
Judgment  affirmed. 


F.  B.  HIGGINS  V.  J.  F.  HOUGHTON,  Subvktob-Qehebal 

OF  TRB  StATB  of  OALlFOlBLUmu 

MiKKBAL  Lammi.^  Mineral  lands  are  not  excepted  from  the  operation  of  the  gruit 
of  the  sixteenth'  and  thirty-sixth  sections  In  each  township,  made  tD  Cali- 
fornia for  school  purposes  bj  the  Act  of  Congress  of  March  3,  1853. 

SixTaBMTB  AND  THomr-SiXTH  SsCTioim. —  By  the  Act  of  Congress  granting  to 
California  the  sixteenth  and  tMrty-slxth  sections  In  each  township,  the 
State  became  the  owner  of  said  sections,  with  the  right  reoerred  In  the 
General  Qoremment  of  locating  the  same ;  and  as  fast  as  townsbipiL  v*  '^' 
▼eyed  and  sectlonlsed  the  State  becomes  the  owner  of  said  secCleos  ab- 
solutely, not  only  as  to  qqantlty  but  as  to  position  also. 

Saicn. —  The  title  of  the  Bteto  to  said  sections  does  not  depend  In  any  Bsuer 
upon  the  action  or  non-action  of  the  olBeers  of  the  General  Goremment.  In 
approving  of  selections  or  sales  of  the  same  made  by  the  Bteta 

pATSNxa  VOB  SixTMHTH  AMD  Xbibvt-Sixtb  8ucTxoKg^«-n  TiM  fact  that  sactioBf 
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sixteen  and  thlrty-ttz  contain  mines  of  the  precious  metals  does  not  prevent 
the  State  from  selling  the  same  and  Issuing  patents  therefor  to  the  pur- 
chaser. The  State  maj,  however,  hy  the  passage  of  laws  to  that  effect, 
prohibit  the  sale  of  sncb  lands  or  the  Issuance  of  patents  for  the  same. 

Cbrtificates  of  Pdrchasb  of  School  Lands. —  Persons  who  hold  certlfleates  of 
purchase  from  the  State  for  the  sixteenth  or  thirty-sixth  sections,  or  portions 
thereof,  hold  the  land  as  the  State  held  It  before  the  certificate  was  Issued, 
subject  to  the  right  of  miners  to  enter  upon  and  work  It  for  mining  purposes. 

Fatsnts  FOiB  School  Lands. —  Query :  Does  the  Patentee  of  the  State,  for  any 
part  of  the  sixteenth  or  thirty-sixth  sections,  hold  the  same  subject  to  the 
right  of  miners  to  enter  upon  and  work  the  eame  for  mining  purposes  1 

Appeal  from  the  District  Court^  Sixth  Judicial  District, 
Bacramento  Ooiinty* 

The  facts  are  stated  in  the  opinion  of  the  CourL 

J.  0.  McCvllough,  AU^mey-O^ral,  for  Appellants 

TTpon  both  these  points — that  this  being  mineral  land  the 
State  cannot  sell,  and  that  having  no  approval  of  the  selection 
by  the  Secretary  of  the  Interior  the  State  cannot  give  any 
title — the  Court  is  referred  to  Lester's  Land  Laws,  p.  643; 
Summers  v.  Dickinson,  9  Cal.  554;  Doll  v.  Meador,  16  CaL 
296;  Kyle  v.  Tvbhs,  28  Cal.  43L 

'A.  8.  Higgins,  for  Respondent. 

By  the  Court,  Shafteb,  J. 

The  complaint  alleges,  substantially,  that  the  United  States, 
by  virtue  of  an  Act  of  Congress,  approved  March  3,  1853^ 
granted  to  the  State  of  California  the  sixteenth  and  thirty- 
sixth  sections  in  every  township  for  the  benefit  of  public 
schools  therein ;  and  that  all  and  singular  the  conditions  pre- 
cedent required  by  the  Act  of  the  Legislature  of  this  State, 
passed  April  27,  1868,  and  entitled  "An  Act  to  provide  for 
the  sale  of  certain  lands  belonging  to  this  State,"  having. been 
fulfilled  by  the  action  of  the  proper  State  \  officer,  and  by  a 
performance  on  the  part  of  the  plaintiff  of  all  the  require- , 
ments  of  said  Act  to  be  complied  with  by  him,  he,  the.  sai^ 
plaintiff  has  become  and  now  is  entitled  to  a  patent  from  the 
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State  of  California  of  the  north  half  of  Section  Sixteen,  in 
Toinmship  Number  Thirteen  north.  Range  Seven  east,  Mount 
Diablo  base  and  meridian,  containing  three  hnndred  and  twenty 
acres  of  land ;  and  that  it  has  become  and  is  the  duty  of  the 
defendant,  as  Register  ex  officio  of  the  State  Land  Office,  to 
prepare  the  patent  aforesaid  and  to  certify  the  same  to  the 
Qovemor  for  his  signature ;  which  duty  the  defendant  neglects 
and  refuses  to  perform,  though  specially  requested  so  to  do 
on  the  24th  of  December,  1863.  The  complaint  concludes  with 
a  prayer  for  a  mandamus. 

The  answer  of  the  defendant  denies  that  the  lands  in  ques- 
tion were  ever  granted  to  the  State  by  the  United  States,  and 
the  reason  assigned  is  that  they  are  mineral  lands ;  and  it  is 
further  alleged  as  a  reason  why  the  patent  should  not  issue, 
that  "  the  plaintiff  has  not  procured  the  approval  of  the  Se^ 
zetary  of  the  OLnterior  or  the  proper  officer  of  the  United  States 
Government  of  his  said  location  and  selection." 

It  is  further  stated  in  the  answer,  that  a  written  protest  has 
been  filed  in  the  office  of  the  defendant,  signed  by  many  pe^ 
sons,  claiming  said  lands  as  mineral  lands;  and  the  answer 
furtlier  alleges  that  they  are  mineral  lands  in  fact 

The  Court  below  found  that  all  the  allegations  of  the  com- 
plaint were  true ;  that  the  answer  stated  no  defense  as  a  matter 
of  law,  and  adjudged  that  the  alternative  mandamus  first  i*' 
sued  be  made  peremptory. 

1.  We  shall  in  the  first  place  consider  whether  the  title  to 
the  lands  in  question,  assuming  them  to  be  mineral  lands, 
passed  to  the  State  by  virtue  of  the  grant  contained  in  the  Act 
of  Congress  of  March  8, 1868. 

The  grant  occurs  in  the  sixth  section  of  the  Act  referred  to^ 
and  is  as  follows:  ''That  all  public  lands  in  the  State  of  Gali* 
fomia,  whether  surveyed  or  unsurveyed,  with  the  exception 
of  sections  sixteen  and  thirty-six,  wbidi  shall  be  and  hereby 
are  granted  to  the  State  for  the  purposes  of  schools  in  each 
towxiship,  and  with  the  exception  of  lands  appropriated  under 
Ae  authority  of  this  Act  or  reserved  by  competent  authoritv; 
and  excepting,  also,  the  lands  claimed  imder  any  foreign  grant 
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or  title,  and  the  mineral  lands,  shall  be  subject  to  the  pre- 
emption laws  of  the  4th  of  September,  1841/' 

The  language  of  the  grant  is  too  exact  and  luminous  to 
require  or  admit  of  any  resort  to  construction.  There  is  no 
statement  of  any  condition,  exception,  reservation  or  limita- 
tion ;  and  in  our  judgment  the  grant  vested  in  the  State  a  quan- 
tity of  land  equal  to  one  thousand  two  hundred  and  eighty 
acres,  multiplied  by  the  number  of  townships  into  whidi 
the  public  lands  in  Oalifomia  were  capable  of  being  divided, 
the  moment  the  Act  received  the  signature  of  thePresident. 
Mineral  lands  are  excepted  from  the  operati<m  of  the  pre- 
emption laws,  but  they  are  not  withdrawn  by  the  Act  from 
the  operation  of  the  grant. 

Further,  there  is  no  reason  to  believe  that  the  failure  o£ 
the  Government  to  reserve  the  mineral  lands  was  the  result 
of  inadvertence,  for  in  the  grant  of  seventy-two  sections  for 
ihe  use  of  a  seminary  of  learning,  and  in  the  grant  of  ten 
sections  for  the  purpose  of  erecting  public  buildings,  both  of 
which  grants  are  contained  in  the  Act  of  March  8,  1868,  the 
mineral  lands  arp  exempted  from  the  operation  of  the  grants 
respectively  by  express  proviso. 

But  the  question  now  under  discussion  cannot  be  regarded 
as  an  open  one.  In  the  case  of  DoU  v.  Meadar,  16  Oal.  296, 
it  was  held  that  Oalifomia,  upon  her  admission  into  the  Union, 
acquired,  under  iJie  eighth  section  of  the  Act  of  Congress  of 
September  4,  1841,  entitled  ^^An  Act  to  appropriate  the  pro- 
ceeds of  the  sales  of  public  lands,"  a  vested  and  present  inter- 
^t  in  five  hundred  thousand  acres  of  land,  to  be  selected  out 
of  any  public  lands  of  the  United  States  within  her  limits, 
except  such  as  were  expressly  excepted  in  the  grant  This 
decision  was  affirmed  in  Van  Valkenburg  v.  McCloui,  21  Cal. 
880,  and  is,  furthermore,  well  sustained  by  the  decision  in 
Foley  V.  Harrison,  16  How.  447. 

It  appears  from  the  pleadings  in  the  case  at  bar  that 
Township  Number  Thirteen  was  surveyed  and  sectionized  by 
the  Surveyor-General  of  the  United  States  prior  to  the  20tb 
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day  of  March,  1861,  and,  ae  ws  understand,  subsequent  to  the 
grant.  ^  i   ' 

2.  Ad  to'  the  objection  that  the  respondent  has  not  pro- 
cured the  acceptance  of.  his  selection  by  the  proper  officers 
of  the  United  States  Government. 

The  appellant,  assuming  that  there  has  been  no  such  accept- 
ance ill  fact,  draws  from  it  this  conclusion:  "And  therefore 
the  State-  Cannot  grant  B.  title  until  she  procures  certified  list? 
of  the  approval  of  selections  (including  respondent's)  by  the 
Secretary  of  the  Interior." 

The  reasoning  goes  altogether  upon  the  hypothesis  that  the 
State's  title  to  Sections  Sixteen  and  Thirty-Six  in  Township 
Number  Thirteen,  is  inchoate,  and  that  it  would  therefore  be 
improper  to  issue  a  patent. 

Whether  tbe  title  of  the  State  is  peirfe^t  or  imperfect,  de- 
pends upon  the  legal  effect  of  the  grai^t  contained  in  the  Act 
cf  Congress  of  March  S,  1853,  coupled  with  the  subsequenc 
Eurvey  and  sectionizing  of  Township  Number  Thirteen. 

Admitting  that  the  title  of  the  State  was  inchoate,  in  a  oer 
tain  sense,  at  the  date  of  the  grant;  that  ia  to  say,  that  it  did 
not  determine,  with  then  present  precision,  the  exact  localities 
upon  which  it  was  to  attach  finally,.  (Leisseur  v.  Price^  12 
How.  77y).  still,  that  is  certain  which  may  be  rendered  certain. 

We  consider;. that  in  the  grant  to  C^lifprnia  of  March  3d, 
1853,  th^'  po^ep  of  locating  the  quantity  granted — one  thou- 
sand two  hundred  and  eighty  acres  in  effect,  in  two  parcels  in 
every  township — was  reserved  to  the  Government,  and  as  fast 
as  townships  thereafter  were  surveyed  and  sectionized,  th&t 
the  State  became  the  oymer  of  the  sixteenth  and  thirty^i^b 
sections  absolutely,  not  only  as  to  quantity,  but  as  to  position 
also. 

Township  Number  Thirteen  was  surveyed  and  .pro{)erly  sub- 
divided subsequent  to  the  gr^nt  a.nd  prior  to  May  20th,  1861 ; 
and  since  the  date  of  that  occurrence  the  $tate,  by  the  effe(^  of 
the  grant  and  by  the  law  of  the  ev^t^  has  been  and  is  now 
2  the  absolute  and  several  owner  oj^  the  sixteenth  and  thirly- 
sixth  sections  of  that  township,  as  against  the  Government 
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If  tbei^  is  aqj  legislation  bj  Congrese,  prior  to  the  grant, 
which  would  interfere  with  the  conclusion,  as  the  objection  in 
effect  dupposecr,  it  has  not  been  brought  to  our  notice;  and  if 
there  has  been  any  l^slation  since  the  ^nt  that  conflicts 
with  the  conclusion,  it  must  be  null  and  void  unless,  indeed, 
it  has  been  acceded  to  by  the  grantea  But  we  are  not  advised 
by  the  brief  filed  for  the  appellant  that  any  such  hostile  legis- 
lation has  been  attempted. 

3.  But  it  doea  not  follow  neceesarily  that  the  State,  because 
it  is  the  owner  of  the  sixteenth  section  in  question,  is  bound 
to  patent  the  north  half  of  it  to  the  respondent,  or  to  anybody 
else. 

The  State,  as  owner  of  the  sixteenth  and  thirty-sixth  sec- 
tions of  every  township  within  its  limits,  in  the  clear  exercise 
of  the  jus  disponendi,  first  entered  the  market  in  search  of 
purchasers  in  1858 ;  and  in  a  series  of  Acts  found  in  the  ses- 
sion laws  of  that  year,  the  State  dictated  or  prescribed  the 
terms  upon  which  it  would  patent  those  sections,  in  whole  or 
in  part,  as  well  as  other  public  lands,  to  individuals.  In 
1869-'60-'61,  there  was  further  legislation  upon  the  general 
subject;  and  in  1863  the  whole  of  the  previous  l^slation  was 
revised,  and  to  a  great  extent  supplanted  by  an  Act  found  in 
the  published  statutes  of  that  year  at  page  five  hundred  and 
nine^-one. 

By  one  of  the  provisions  of  this  Act  any  citiz^a  who  shall 
have  complied  with  all  the  terms  and  conditions  set  forth  there- 
in in. relation  to  the  particular  land  which  he  wishes  to  pur- 
chaae,  shall  be  entitled  to  a  patent  therefor. 

As  previously  stated,  it  is  alleged  in  the  complaint  that  all 
the  requirements  of  the  Act,  as  connected  with  his  claim  to  the 
north  half  of  Section  Sixteen  of  Township  Number  Thirteen, 
have  been  complied  with  by  the  respondent  and  the  concurrent 
action  of  ibe  proper  public  functionaries.  The  answer  denies 
the  averment  in  one  particular  only.  The  denial  is  as  follows : 
"Defendant  avers  that  plaintiff  has  not  at  any  time  procured 
the  approval  of  t}ie  Secretary  of  the  Interior  or  of  the  proper 

vou  xxv.-^xz    .  .  ,  ,     ' 
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officer  of  the  United  States  Government  to  plaintiffs  location 
or  selection.*' 

We  have  already  passed  upon  the  question  whether  the  title 
of  the  State  to  the  sixteenth  and  thirty-sixth  sections  was  hj 
the  terms  of  the  grant  of  March  8,  1853,  made  to  depend  in 
any  manner  upon  the  action  or  non-action  of  the  Secretary  of 
the  Interior,  and  the  question  now  presented  is,  first,  Tvheiiher 
by  the  Act  of  the  Legislature  of  California  passed  in  1863  ibe 
approval  of  the  Secretary  of  the  Interior  of  the  plaintiffs 
selection  of  the  north  half  of  Section  Sixteen,  Township  Nam- 
ber  Thirteen,  is  made  a  condition  precedent  to  the  plaintiffs 
right  to  a  patent  therefor  from  the  State. 

On  this  point  it  is  su£5cient  to  say,  that  in  tlie  brief  cf 
counsel  no  reference  is  made  to  any  such  provision  in  the  Act 
of  1863,  or  in  any  of  the  Acts  lliat  preceded  it  We  have 
diligently  examined  the  whole  series  of  Acts  for  oorselves^  and 
can  find  no  traces  of  any  such  provision. 

But  the  averment  in  the  answer  is  in  the  altemadve:  ^Kor 
has  the  plaintiff  procured  the  approval  of  the  proper  ofBoer  of 
the  Government  to  said  selection  or  location.^' 

The  Act  of  1863  (page  694,  section  8)  ia  as  follows: 
''Whenever  the  amount  of  three  hundred  and  twenty  or  more 
acres  has  been  applied  for  under  any  one  grant,  he  (the  State 
Locating  Agent)  shall  in  behalf  of  ihe  State  make  application 
to  the  Eegister  of  the  ITnited  States  Xand  Office  for  the  dis- 
trict, for  such  lands,  in  part  satisfaction  of  the  grant  under 
which  they  are  located,  and  obtain  his  acceptance  of  die 
selections,  which  acceptance,  together  with  the  coiresponding 
certificates  of  location  according  to  the  form  prescribed  by  the 
Surveyor-General,  he  shall  forward  with  the  proper  affidavits 
to  the  office  of  the  Surveyor-General  for  approval,  and  when 
approved  and  returned  to  him,  he  shall  record  the  apprcrral 
and  forward  the  approved  certificate  of  location  to  the  appli- 
cant" 

Assiuning  that  the  approval  of  the  United  States  Begisler, 
spoken  of  in  this  section,  is  a  ooodition  upon  whidi  the  ri^t 
to  a  patent  ia  made  to  depend,  still  the  iaroe  taken  hj  the 
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answer  upon  the  question  of  fact,  was  determined  against  the 
appellant  by  the  Court  There  is  no  statement  of  the  evi- 
dence, nor  was  there  any  motion  made  for  new  trial.  The 
appeal  is  from  the  judgment  alone. 

There  is  a  stipulaticm  in  the  case  that  the  parties  mutually 
waive  ''all  observance  of  form  and  regularity  in  time,  plead- 
ings and  orders/'  still  we  are  limited  by  the  stipulation  to 
"the  questions  of  law  presented  by  the  case,"  and  they  are 
limited  to  questions  of  error  arising  upon  the  judgment  roll. 

4.     As  to  the  protest  filed  in  the  office  of  the  appellant 

The  protest  states  that  the  parties  to  it  are  citizens  ''  dwell- 
ing "  on  the  north  half  of  Section  Sixteen,  Township  Number 
Thirteen;  that  a  large  number  of  copper  and  gold  and  silver 
ledges  were  discovered  and  located  in  February,  1863,  on  the 
same,  and  a  mining  district  formed  embracing  said  tract  of 
land,  and  that  over  fifty  thousand  dollars  worth  of  work  has 
been  done  on  said  ledges;  and  if  said  tract  of  land  should  be 
patented  to  Higgins,  property  of  the  value  of  more  than  one 
hundred  thousand  dollars  will  be  taken  from  the  present 
owners. 

It  is  not  stated  that  the  signers  of  the  protest  have  any 
interest  in  the  land,  ledges  or  mining  improvements,  or  that 
they  or  any  of  them  will  be  subjected  to  any  loss  should  the 
patent  issue.  On  the  face  of  the  protest  the  parties  to  it 
have  no  relations  to  the  land  except  as  ''dwellers"  upon  it  at 
the  point  of  time  when  the  protest  was  signed -^December 
10th,  1868.  Nor  does  it  appear  from  the  protest  or  otherwise, 
that  down  to  the  date  of  the  respondent's  certificate  of  pur- 
chase—  November  16tfa,  1868  —  there  were  any  improvements 
upon  the  land  not  put  there  by  him,  nor  that  any  one  had, 
anterior  to  that  date,  any  valid  claim,  or  even  preferred  an 
invalid  one,  to  the  land  as  such.  Still,  we  consider  the  pro- 
testers as  competent  parties  under  the  Act  of  1868,  to  contest 
the  plaintiff's  right  to  a  patent  (TyUr  y.  Houghton,  S6 
OaL  26.) 

Assuming,  then,  that  all  the  averments  and  recitals  set 
forth  in  the  protest  ai^  tme,  the  question  is  presented,  whether, 
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on  the  ground  of  any  or  all  of  them,  or  on  the  ground  of  any 
other  fact  which  the  case  disclosed,  the  plaintiff  ia  barred  of 
a  patent. 

If  barred,  it  cannot  be  an  the  ground  tliat  a  preemption 
right  to  the  land  is  or  may  be  outstanding  in  some  one  claim- 
ing  under  the  laws  of  the  United  States ;  for  by  the  grant  of 
the  sixteenth  and  thirtynsixth  aections  to  the  State  in  fall 
property,  they  were  effectually  withdrawn  from  the  operation 
of  the  Acta  relating  to  pre-enaptions ;  and  further,  if  they  had 
never  been  so  granted,  no  one,  by  virtue  of  those  Acts,  could 
have  ever  acquired  any  title  to  or  interest  in  them  if  they  are 
mineral  lands,  as  both  the  protest  and  answer  allege  them  to 
be. 

Neither  can  it  be  said  that  the  plaintiff's  right  fails  <m  tbe 
ground  of  any  daim  to  the  land,  at  such,  superior  to  his  ovn, 
for  the  ca$e  shows  no  such  daim  either  real  or  pretentod. 

It. results,  then,  that  if  a  patent  is  not  due  to  the  plaintiff 
it  must  be  on  Hie  ground  tiiat  the  naining  claims  taken  up  in 
February,  1863,  on  the  linde  of  the  ledges  named  in  the  pro- 
test, would  pass  to  the  plaintiff  by  force. of  the  patent^  and 
that,  thd  ledges  having  been  thus  reduced  to  private  owner 
ahip,  mining  claims  could  not  thereafter  be  located  upon  them 
under  the  rules  and  regulations  of  miners. 

If  this  were  all  true,  still  the  State  has  both  the  ri^t  and 
the  power  to  do  as  it  chooses,  with  its  own*  If  the  State 
owns  mineral  lands,  its  ri^t  to  sell  and  convey  them  cannot 
be  disputed.  By  so  doing  it  might  prejudice  its  own  interests, 
and  even  violate  its  faith  pledged  to  those  who  may  have 
taken  up  and  worked  mining  claims  on  mineral  lands  belong- 
ing to  it,  by  its  implied  license;  but  as  a  questiM  of  power, 
the  matter  admits  of  but  one  solution. 

The  apprehension,  hbw^ver,  that  a  patent  to  the  plaintiff  of 
the  north  half  of  the  section  in  question  would  interfere  with 
tiie, mining  claims  and  imp^vements  now  u)M)n  it,  or  that  it 
would  prevent  the  taking  up  and  working  of  like  claims  here- 
after, nlay  be  wholly  groa]idless«-*a  pointy  hotmver,  which  we 
do .not/iiitend  to  decide.. 
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The  Act  of  1863,  section  seventeen,  is  ^s  follows:  "Where 
a  certificate  of  purchase  has  been  issued  by  the  Begister,  the 
same  shall  be  deemed  prima  fa&ie  eyid^ice  of  legal  title  to 
the  land  for  which  the  certificate  of  purchase  issued ;  provided, 
such  certificates  of  purchase  shall  not  bo  so  construed  as  to 
affect  the  working  of  mineral  lands  for  mining  purposes.** 

Three  things  at  least  are  demonstrated  bj  this  provision: 
First)  that  the  State  bj  the  Act  of  1863  assumed  that  it  was 
the  owner  of  mineral  lands,  and  that  as  such  owner  it  had  the 
right  to  sell  and  convey  them ;  Second,  that  it  was  the  purpose 
of  the  Act  to  put  these  lands  upon  the  market  for  sale  upon 
the  terms  and  under  the  methods  prescribed  i»  the  Act  for  Ae 
sale  of  the  public  lands  at  large;  Third,  that  it  was,  however, 
the  intention  of  the  Act  that  the  parties  Ly  whom  such  mineral 
lands  should  be  purchased,  and  to  whom  they  should  be  certi- 
fied, should  hold  them  under  the  certificate  as  the  State  held 
them  before  the  certificate  was  issued— subject  to  be  entered 
upon  and  worked  for  mining  purposes. 

Should  a  patent  then  be  issued  to  the  plaintiff  of  the  north 
half  of  section  sixteen,  he  might,  *  perhaps,  hold  the  patent, 
notwithstanding  the  absoluteness  of  its  terms,  subject  to  the 
rule  of  construction  provided  for  in  the  Act  under  which  he 
purchased,  and  under  which  his  title  paper  issued.  True,  by 
the  mere  words  of  the  statute,  the  rule  of  construction  referred 
to  is  applied  to  the  certificate  of  purchase  alone ;  but  the  point 
may  at  least  be  made,  that  the  Legislature  intended  that  the 
patent,  as  a  title  paper,  should  be  affected  by  the  rule  of  con- 
struction to  which  the  document  that  precedes  it  in  the  order 
of  events,  is  expressly  subjected.  If  it  should  be  held  that 
the  main  purpose  of  section  seventeen  was  to  conserve  the 
policy  of  the  State  in  the  matter  of  mines  and  mining  as  set- 
tled at  the  beginning  of  its  political  history,  then  section  seven- 
teen should  undoubtedly  be  so  c(nistnied  that  that  result  may 
be  secured. 

We  have,  in  this  opinion,  passed  upon  all  the  questions 
raised  and  discussed  by  counsel  —  though  to  a  disposition  of  the 
case  a  decision  of    one  point  only  was  essential — and  we 
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Treble  damages  were  not  claimed  in  the  complaint.  The 
rule  is,  that  when  treble  damages  are  given  by  a  statute,  the 
plaintiff  must  expressly  daim  such  damages,  and  also  count 
upon  the  statute.  (Ghipman  v.  Emeric,  5  Cal.  289.)  This 
case  has  never  been  reversed.  The  subsequent  cases  of 
O'Callaghan  v.  Booth,  6  Cal.  68,  and  HaH  v.  Moore,  6  Cal. 
161,  only  hold  that  in  actions  of  forcible  entry,  the  plaintiff 
need  not  in  his  complaint  refer  to  the  statute.  The  amendment 
to  the  twelfth  section  of  the  Forcible  Entry  Act  requires  that 
the  treble  damages  shall  be  claimed  in  the  complaint. 

M.  8.  Chase,  for  Bespondent 

The  error  assigned  is,  that  trebled  damages  were  not  claimed 
in  the  complaint;  and 

1.  Upon  this  point  it  may  be  remarked  that  the  twelfth  sec- 
tion, until  the  amendment  thereof,  made  May  20,  1861,  (Laws 
1861,  p.  682,)  and  now  repealed  (Laws  1863,  p.  655)  by  Act 
of  April  27,  1863,  never  provided  for  any  "daim"  (eo  nom- 
ine) for  damages,  and  that  this  amendment  in  nowise  provides 
that  the  claim  shall  be  for  trehle  damages,  but  only  that  "  dam- 
ages shall  be  assessed  if  claimed  in  the  complaint,"  ♦  ♦  * 
^^  and  when  so  assessed  shall  be  trebled  by  the  Justice  and 
entered  as  a  judgnient,"  etc.  In  other  words,  by  the  amend- 
ment the  landlord  was  held  only  to  claim  and  prove  damages; 
and  then  when  assessed,  it  became  the  magistrate's  duty,  not 
by  reason  of  the  claim  therefor,  but  in  the  enjoined  exercise 
of  penal  authority  to  treble  them. 

**  This  section  (twelfth)  is  added,  not  merely  to  indemnify 
the  complainant  for  the  injuries  suffered  from  loss  of  rents  and 
profits,  and  for  waste  committed,  but  to  punish  the  offending 
party."  (Mr.  Chief  Justice  Field,  in  Hicks  v.  Herring,  1,7 
Oal.  568.) 

2.  As  to  the  rule  contended  for  by  appellant,  that  when 
treble  damages  are  given  by  the  statute  the  plaintiff  must 
expressly  claim  such  damages  and  count  upon  the  statute,  it 
is  deemed  sufficient  to  say  that  both  the  rule  and  tiie  sole  case 
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cit^d  in  its  supportj  (Chipman  v,  Emeric^  6  CaL  239,)  have  no 
application  to  the  case  at  bar. 

By  the  Conrtj  CimEET,  J, 

This  IB  au  action  arising  iftider  the  Act  concerning  forcible 
entries  and  unla^vful  detainers  as  that  Act  stood  in  1862  and 
1863*  The  Court,  before  which  tlie  cause  was  tried  without 
a  jury,  found  that  the  premises  werie  tmlawf ully  held  and  de- 
tained from  the  plaintiff  by  the  defendant,  and  that  by  reason 
thereof  the  plaintiff  had  sustained  damage  in  the  sum  of  one 
hundred  and  forty  dollars;  and  in  that  aiim  the  damagea  were 
assessed,  and  immediately  thereupon  trebled  by  the  Court* 
Judgment  was  then  entered  for  the  restitution  of  the  premises 
and  for  the  damages  as  trebled. 

The  only  point  made  by  the  appellant  on  the  appeal  is,  that 
the  Court  erred  in  giving  judgment  for  treble  the  daiiiagp^ 
assessed,  becau^,  he  says^  the  damages  were  not  claimed  in  tlif* 
complaint 

The  complaint^  after  setting  forth  the  facts  constituting  the 
plaintiff's  cause  of  action,  concludes  as  follows:  **Wherebv 
the  said  plaintiff  hath  sustained  damages  by  reason  of  the 
said  unlaivfnl  and  wrongful  detention  and  holding  over  to  the 
amount  of  one  hundred  dollars.  Plaintiff  further  alleges  that 
the  monthly  rents  and  profits  of  said  premises,  dwelling  hous^, 
outhouses  and  improvements  is  reasonably  worth  twelve  dol* 
lars  a  month,"  and  then  follows  the  appropriate  prayer  for 
judgment 

The  twelfth  section  of  the  Act  referred  to  proTidea  thftt 
"the  damages  shall  be  assessed^  if  claimed  in  the  oomplaint 
as  well  for  waste  and  injury  committed  upon  the  premises  as 
for  the  rents  and  profits  during  the  detainer,  and  the  verdict 
shall  also  find  the  monthly  value  of  the  renta  and  profits  of 
the  premises;  and  the  complainant  shall  be  entitled  U> 
recover  treble  damages  against  the  person  against  whoia  the 
judgment  has  been  rendered;  which  damages  shall  be  assessed 
by  the  Justice  or  jury,  and  when  assessed  shall  be  trebled  bt 
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said  Justice^  imd  entered  as  a  judgment  in  the  cause^  npon 
wiiich  execution  may  issue." 

It  will  be  observed  the  statute  provides  that  the  damages 
shall  be  assessed,  if  claimed  in  the  complaint,  as  well  for 
wastd  and  injury  committed  as  for  the  rents  and  profits  during 
the  detainer.  The  damages  are  not  necessarily  confined  to 
compensation  for  waste  and  injury  only,  as  these  terms  are 
understood  in  their  proper  technical  sense,  but  the  value  o£ 
the  rents  and  profits  may  enter  into  the  estimate  of  damages, 
as  the  language  of  the  statute  clearly  imports.  If  no  waste 
or  other  injury  be  committed,  the  loss  of  the  use  and  occupa- 
tion of  the  premises  may  be  the  only  damage  sustained  by  the 
complainant,  and  that  value  when  ascertained  is  the  proper 
measure  of  damages  in  such  case.  These  damages  are  to  be 
ascertained,  or  in  other  words,  assessed,  by  the  jury  or  by  the 
Court  acting  without  a  jury,  according  to  the  truth  of  the 
case ;  and  when  this  is  done,  it  is  made  the  duty  of  the  Oourt 
to  treble  them. 

The  statute  does  not  contemplate  by  the  words,  '^the  dam- 
ages shall  be  assessed,  if  claimed  in  ^e  complaint,"  that  the 
complaint  shall  contain  a  claim  for  treble  damages,  but  rather 
a  claim  for  the  damages  which  a  jury  is  competent  to  assess. 
The  office  of  trebling  the  damages  belongs  to  the  Court. 

The  **Act  relating  to  the  rights  and  duties  of  landlords  and 
tenants,"  passed  in  1861,  (Laws  1861,  p.  614,)  we  are  of  opin- 
ion has  no  application  to  this  case. 

The  complaint  contained  the  necessary  claim  for  damages, 
and  the  amoimt  thereof  having  been  assessed,  the  Court  was 
bound  to  treble  the  sum  so  ascertained* 

Judgment  affirmed. 
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iiATILDA  C.  GKAY  ajtd  FRANKLINA  0.  GRAY,  bte 
PHILIP  G.  GALPIN,  heb  Guajbdiaw,  t;.  JAMES  W. 
DOUGHERTY  Mxm  SAMUEL  B.  MARTIN. 


Suit  and  Judqiunt  in  Bab. —  The  former  Judgment  of  a  Court,  harlns 
jnrledictlon  orer  the  subject  matter  and  the  parties.  Is  a  bar  to  a  second  nitt 
upon  the  same  cause  of  action  between  the  same  parties  or  their  prlrles,  and 
Is  coneluslTe*  not  only  upon  every  question  Involved  therein  and  thereby  de- 
termined, but  also  as  to  every  other  matter  which  the  parties  might  btve 
litigated  in  the  cause  and  which  they  might  have  decided. 

>  In  order  to  render  the  former  Judgment  effectual  as  a  bar,  it  mutt  tppasr 
that  the  matters  litigated  were  submitted  on  their  merits,  and  annually 
passed  on  by  the  Court ;  for  if  the  trial  went  off  on  a  technical  defect,  or 
because  the  cause  of  action  had  not  yet  accrued,  or  because  of  the  temporary 
disability  of  the  plaintiff  to  sue,  or  the  like,  the  Judgment  will  be  no  bar  to 
a  future  action. 

Fboov  of  What  was  Pasbsd  On  in  a  Suit. —  The  issues  passed  on  in  a  former 
suit  may  be  ascertained  by  an  Inspection  of  the  Judgment  roll ;  and  If  that 
fails  to  disclose  all  the  facts  necessary  to  a  complete  determination  of  the 
question,  a  resort  may  be  had  to  extrinsic  evidence. 

Am  Bbbonboub  Jddombnt  a  Bab. —  The  question  whether  a  former  Judgment  la 
erroneous  Is  not  material ;  for  an  erroneous  Judgment,  until  reversed,  is  as 
binding  and  conclusive  upon  parties  and  privies  as  one  in  which  do  error 
Is  found. 

PmcATUBB  Sim  xo  Bab. —  If  a  demand  by  the  vendee  for  a  deed  from  the 
vendor  is  necessary  before  suit  can  be  brought  for  a  spedflc  performance  of 
a  contract  to  convey  land,  and  a  suit  Is  brought  to  enforce  such  performance 
before  a  demand  is  made,  and  Judgment  is  rendered  in  favor  of  the  defend- 
ant by  reason  of  a  failure  to  make  such  demand,  the  Judgment  Is  no  bar  te 
a  future  action  by  the  vendee,  or  his  successor  in  interest 

JoiKDBB  OF  Actions. —  Where  a  party  is  entitled  to  both  legal  and  equitable  retW* 
in  a  matter  arising  out  of  the  same  transaction  and  founded  on  the  same  1» 
strument  in  writing,  the  whole  matter  may  be  litigated  and  flaally  settled  in 
the  same  action. 

Dbmand  or  Deed  bt  Vbndbb. —  Before  the  vendee  can  maintain  an  aetloB  t»  re- 
cover damages  for  the  breach  of  a  covenant  to  convey  land,  he  mutt  demand 
his  deed  from  the  vendor ;  otherwise,  where  he  brings  an  action  for  spedflc 
performance,  in  which  case  a  demand  is  important  only  in  respect  to  coati. 
and  does  not  affect  the  merits  of  the  case  or  the  rights  of  the  parties. 

■amb. —  It  however,  the  vendor,  by  any  act  of  his,  prevents  the  vendee  from  per- 
forming his  part  of  the  agreement,  or  makes  it  known  that  he  does  not  in- 
tend to  perform  his  covenant,  except  upon  compulsion,  the  vendee  la  not 
required  to  demand  a  deed  from  the  vendor,  or  perform  his  part  of  the 
agreement  befbre  commencing  suit ;  and  tai  such  case  a  Court  of  equity  will 
award  a  decree,  compelling  specific  performance  within  a  eertaln  time,  pro- 
vided the  vendee  shall  have  before  that  time  performed  on  his  part. 
1  IN  Equity.—  Costs  in  equity  are  always  in  the  diaeretion  of  the  Coart,  and 
whether  granted  or  withheld  are  but  as  InddentB  to  and  no  part  of  the  re- 
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Appeal  from  the  Distriot  CJoort,  Third  Judicial  District^ 
Alameda  Coxmty. 

The  facias  are  stated  in  the  opinion  of  the  Court 

E.  W.  F.  Sloan,  for  Appellants,  on  the  question  of  the 
former  judgment  in  bar,  cited:  Oregory  v.  Burrall,  8  Edw. 
Ch.  C.  417 ;  Hughes  v.  Blake,  1  Mason,  618 ;  Pewrie  v.  Durm, 
4  John.  Ch.  14:2;  Hunt  v.  TerrilVs  Hein,  7  J.  J.  Marah,  68; 
Wilcox  V.  Balger,  6  Ham.  Ohio,  409. 

Where  the  plaintiff  discovers,  on  the  trial  of  his  cause,  that 
he  cannot  safely  rest  upon  the  proof  introduced,  he  ^ould 
take  a  nonsmt  or  an  order  dismissing  his  bill  without  pre- 
judice, otherwise  the  judgment  or  decree  will  conclude  him 
in  any  subsequent  suit  on  the  same  cause  of  action.  {Jenkins 
V.  Johnson,  4  Jones'  Eq.,  N.  C.  149;  HaU  v.  Dodge,  38  New 
Hamp.  846;  CoJhum  v.  Woodworth,  31  Barb.  882.) 

If  the  judgment  of  the  Court  did  not  afford  Amador  all  the 
rdief  he  thought  himself  entitled  to,  he  should  have  moved 
for  a  new  trial,  applied  for  a  rehearing,  or  taken  and  prose- 
cuted an  appeal.  (HaU  v.  Dodge,  38  N.  Hamp.  346 ;  Jenkins 
y.  Johnson,  4  Jones'  Eq.  149;  Waintmght  v.  Rowland,  25 
Miss.  (4  Jones)  58 ;  Coggins  v.  Bulwinkle,  1  E.  D.  Smith,  484; 
Castle  V.  Noyes,  4  Keman,  329 ;  Doty  v.  Brown,  4  Comst  71.) 

TTiik  TT.  Crane,  Jr.,  for  Bespondents. 

It  becomes  necessary  to  examine  the  judgment  and  proceed- 
ings in  Amador  v.  N orris,  to  see  if  they  estop  us  from  obtain- 
ing our  just  rights  in  the  present  action. 

Clearly  they  will  not,  unless  we  find  that  in  them  the  mat- 
ters here  presented  have  once  been,  not  argued  nor  pleaded, 
but  determined.  (1  Greenleaf  Ev.  p.  629;  Swett  v.  TvitUy  4 
Keman,  465.) 

Were  they  so  determined  ! 

The  rule  upon  which  the  defendants  rely  is,  that  there  must 
be  an  end  to  litigation;  and  public  policy  will  not  admit  that 
the  same  cause  of  action  be  re-tried  after  the  solemn  determirii' 
nation  of  a  Court  upon  it 

We  acknowledge  the  rule,  but  we  say  that  the  question 
here  presented  was  not  determined  in  Amador  v.  Norris.    To 
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purpose.  (Bvrhhead  v.  Brown,  6  Sandf.  151 ;  Wood  ▼.  Jack- 
son, 8  Wendell,  1-49.) 

Unless  the  matter  of  estoppel  appears  from  the  record  to 
have  been  determined,  the  defendant  must  supply  defect  by 
paroL     (1  Kern.  4:»6.) 

But  there  is  no  need  of  parol  proof  where  the  pleadings 
demand  two  species  of  relief  wholly  distinct  in  kind,  the  one 
thing  asked  for  bemg  a  sum  of  money,  and  the  other  being  the 
performance  of  a  certain  act.  Is  it  not  pushing  this  principle 
of  intendment  to  an  absurdity,  to  say  that  the  money  judgment 
includes  within  it  that  cause  of  action  whose  remedy  is  a  con- 
veyance, unless  parol  proof  be  introduced  to  show  the  con- 
trary? 

The  judgment  can  surely  determine  only  such  causes  of  ac- 
tion as  are  homogeneous  with  itself. 

If  I  join  an  action  of  damages  for  a  broken  l(^«with  an 
action  of  replevin  for  a  horse,  and  have  a  money  judgment 
only,  how  does  that  judgment  detenmne  the  horse  is  or  is  not 
mine,  and  how  could  ffuoh  a  judgment  be  a  bar  to  a  second  suit 
in  replevin  9 

But  the  action  of  Amador  y»  Norris  was  not  an  action  at 
law,  but  in  equity;  and  the  decree  should  always  find  the  facts 
which  warrant  it    (Abbe  v.  Goodwin,  7  Conn.  377.) 

There  is  nothing  in  the  decree  which  refers  in  the  remotest 
manner  to  the  question  of  specific  performance. 

It  is  immaterial  whether  these  two  causes  of  action  could 
have  been  joined  or  not.  It  is  pretty  certain  that  we  could 
not  have  a  money  judgment  an  one  cause  of  action,  and  a  de- 
cree in  equity  on  the  other,  in  the  same  bilL 

!N'ow,  Amador  did  have  the  money  judgment  If  he  could 
not  have  had  the  decree  also,  he  must  have  waived  it  If  he 
did,  the  whole  question  is  still  open.  (Larue  v.  Davis,  13 
Johns.  227.) 

The  whole  argument  of  the  defendant  must  come  down  to 
this :  '^  The  Court  did  not  find  in  favor  of  Amador  for  the  spe- 
cific perfomuaee^  therefore^  by  Unplicaium,  iivBj  found  against 
him." 
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and  child  are  plaintiffs  and  respondents.  On  the  16th  of  De- 
cember, 1852,  Amador  sold  and  conveyed  the  whole  of  said 
tract  to  the  defendant  and  appellant,  Dougherty,  at  the  price 
of  twenty  thousand  dollars.  On  the  24th  of  June,  1854,  Leo 
Norris  sold  and  conveyed  to  Dougherty  the  same  tract  of  land, 
excepting  one  square  league  in  the  northwest  comer;  since 
which  time  Dougherty  has  sold  and  conveyed  an  undivided 
third  thereof  to  his  ocnlefendant,  Martin.  Korris  never  did 
quitclaim  or  otherwise  convey  the  legal  title  to  Amador  as  to 
any  part  of  the  land;  so  that  neither  Jones  nor  Dougherty 
acquired,  by  their  respective  deeds  from  Amador,  a  legal  estate 
in  any  part  of  the  land.  By  deed  from  Norris,  however,  of 
the  24th  of  June,  1854,  Dougherty  obtained  the  legal  title  to 
the  land  therein  described,  including  so  much  of  the  Sycamore 
Valley  as  lies  in  ihe  limits  of  the  Amador  Ranch. 

The  present  action  is  brought  for  the  purpose  of  procuring 
-a  conveyance  of  the  legal  title  to  the  Sycamore  Valley ;  or,  in 
other  words,  for  the  purpose  of  enforcing,  as  against  Dough- 
erty and  Martin,  specific  performance  of  the  agreement  be- 
tween Amador  and  ISTorris  to  the  extent  of  that  valley. 

On  the  20th  of  March,  1852,  Amador  brought  suit  upon  the 
same  contract  against  Norris  to  obtain  judgment  for  the  bal- 
ance of  the  six  thousand  dollars  due  him  under  the  contract, 
and  for  the  further  sum  of  thirty  thousand  dollars,  as  damages 
for  the  breach  of  other  cx)venants  contained  therein,  including 
the  covenant  to  convey,  and  also  to  obtain  a  decree  for  the 
specific  performance  of  the  last  named  covenant  by  quit- 
claim deed  to  the  entire  ranch,  except  one  league  in  the 
northwest  comer,  including  said  Sycamore  Valley.  In  said 
action  there  was  rendered,  on  the  44  day  of  November,  1854, 
a  final  judgment  in  favor  of  Amador  for  the  sum  of  one  thou- 
sand six  hundred  dollars  and  coets  of  suit  This  one  thou- 
sand six  hundred  dollars  was  the  balance  of  the  six  thousand 
dollars  which  the  jury  found  was  doe  and  unpaid.  No  judg- 
ment WB8  rezidered  or  denied,  except  by  implication,  for  dam- 
ages on  account  of  the  breadi  of  the  covenant  to  convey,  nor 
was  a  decree  for  specific  performance  granted  or  refused  in 
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mination  of  the  question^  a  resort  may  be  had  to  extrinsic 
evidence.  {Dunckel  v.  Wiles,  1  Keman,  420.)  If  it  appear 
that  the  parties  are  the  same,  or  that  those  in  the  second  suit 
respectively  claim  under  those  in  the  first;  that  the  cause  of 
action  in  question  is  the  same,  and  that  in  the  former  suit  it 
was  submitted  and  tried  on  its  merits,  and  a  judgment  thereon 
roudered  by  a  Court  of  competent  jurisdiction,  such  judgment 
is  conclusive  and  a  bar  to  Ae  further  prosecution  of  the  sec- 
ond action.  Nor  is  it  material  whether  such  judgment  is  er- 
roneous or  not,  for,  until  reversed,  an  erroneous  judgment  is 
as  binding  and  conclusive  upon  parties  and  privies  as  one  in 
which  no  error  is  found.     {Reynolds  v.  Harris,  14  Oal.  678.) 

To  support  the  plea  in  bar,  defendants  rely  upon  the  judg- 
ment roll  in  Amador  v.  Norris,  unaccompanied  by  any  other 
evidence.  By  an  inspection  of  the  record  in  that  case  it  ap- 
pears that  the  written  contract  upon  which  the  plaintiffs  in  the 
present  case  base  their  right  to  relief  is  the  same  upon  which 
Amador  sued,  and  upon  which  he  relied  for  a  recovery  against 
Norris. 

It  further  appears  that  the  same  relief  was  sought  by  AmAr 
dor  which  is  sought  by  the  plaintiffs  in  the  present  case,  and, 
80  far  as  the  particular  cause  of  action  in  question  is  concerned, 
that  the  averments  and  proofs  in  Amador^s  case  were  substan- 
tially the  same  as  that  in  the  case  at  bar,  except  in  the  follow- 
ing particulars :  In  the  present  case  there  is  an  averment  of  a 
special  demand  for  a  deed,  and  a  refusal,  but  in  Amador's  case 
no  such  averment  was  made,  there  being  only  the  general  alle- 
gation that  Norris  had  wholly,  failed,  neglected  and  refused  to 
make  the  deed  in  question  within  one  month  from  the  date  of 
the  contract  as  required  by  its  terms.  In  all  other  respects 
the  two  cases  are  the  same.  This  difference,  in  our  judgment, 
is  the  pivot  upon  which  the  question  under  consideration  must 
turn.  If  a  demand  for  the  deed,  before  suit,  was  necessary  in 
order  to  enable  Amador  to  maintain  his  action  and  entitle  him 
to  a  decree  for  a  deed  or  a  judgment  for  damages,  and  no  such 
demand  was  averred  or  proved,  or,  in  fact,  existed,  bfs  cause 
of  action  had  not  accrued  at  the  time  the  suit  was  brought, 
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party  upon  the  written  constat  of  the  other.  Third 
Court  when  the  plaintiff  fails 'to  appear  on  the  tri 
defendant  appears  and  asks  for  the  dismissal.  Fo 
the  Court  when  upon  the  trial,  and  before  the  final  i 
of  the  case,  the  plaintiff  abandons  it  Fifth  —  By 
upon  motion  of  the  defendant,  when  upon  the  trial 
tiff  failfl  to  prove  a  Bufflcient  case  for  the  jury.  Th( 
dred  and  forty-ninth  section  proridee  that  in  every 
than  those  mentioned  in  the  one  hundred  and  forty-( 
tion  the  judgments  shall  be  rendered  on  the  merits. 

There  was  no  nonsuit  taken  by  the  plaintiff  befoi 
the  verdict,  nor  was  the  particular  cause  of  aotior 
tion  in  any  manner  withdrawn  from  the  considerati 
Court  at  any  stage  of  the  proceedings,  nor  was  thei 
ment  without  prejudice.  Such  being  the  case,  the 
tion  is  that  the  Court,  pursuant  to  the  provisions  o 
himdredi  and  forty-ninth  section  of  the  Practice  Act, 
it  to  render  a  judgment  on  the  merits,  having  all 
before  it,  considered  and  passed  upon  them  all,  an( 
to  the  plaintiff  all  the  l^lief  to  which,  in  the  opini 
Court,  he  was  entitled.  Under  such  circumstances  t! 
of  the  Court  must  be  held  to  be  a  denial  of  further  rel 

The  fact  that  both  l^al  and  equitable  causes  of  ac 
joined  in  the  complaint  was  no  impediment  in  the  w 
Court's  granting  full  relief  upon  bodi,  if  warranted  by 
Both  arose  out  of  the  same  transaction,  and  were  foun 
the  same  written  instrument,  and  there  seems  to  be 
i^ason  why,  in  such  oases,  the  whole  matter  shoul 
litigated,  and  finally  settled  and  determined  in  the  sac 
Admitting  that  a  ground  of  demurrer  existed,  it  wai 
xnay  be  waived  raider  the  statute  by  not  demutring. 
m  demurrer  was  interposed,  it  does  not  seem  to  have  bee 
%o  a  judgment,  and  the  presumption  is  that  it  was  w 
c^r  abandoned. 

Thus,  the  sufficiency  of  the  plea  in  bar  is  made  t 
entirely  upon  the  question  of  demcmd.  If  a  demau 
suit  was  necessary,  the  Court  was  right  in  ni^t  giving 
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perform  bia  covenant  except  upon  compulsion,  thus  in  effect 
refusing  in  advance  of  a  demand,  neither  law  nor  equity 
iii'poses  upon  the  vendee  the  olwei-vance  of  a  ceftnony  thus 
made  idle  and  fruitless.  Under  ^ch  eiroumstances  a  Court  of 
equity  will  go  so  fat  ^  to  interpose  and  compel  specific  per- 
formance- before  the  vendee  has  complied  with  the  conttact  on 
his  part,  when  it  would  be  inequitable  and  tmcoDseientioiifl  to 
allow  the  vendor  to  evade  his  covenant,  and  will  award  a  decree 
compelling  specific  performance  within  a  certain  time,  provided 
the  vendee  shall  have  before  that  time  performed  on  his  paart 
(Davis  et  al.  v.  Hone,  2  Schoales  and  Lefroy)  341;  Bourke  v. 
Bocquei,  1  Desaussur,  142 ;  and  WaMywm  and  Wife  v.  D^y, 
17  Vermont,  92.) 

Thus  it  appears  there  are  circumstances  whidi  excuse  the 
absence  of  a  demand,  and  it  only  remains  to  determine  whether 
the  case  of  Amador  v.  Norris  comes  within  the  general  rule 
or  forms  one  of  the  exceptional  cases.  It  appears  that  under 
the  contract  of  the  Iftth  of  February,  1852,  Amador  and  Nor- 
ris agreed,  among  other  things,  to  annul  all  existing  contracts 
between  them  and  submit  all  matters  in  difference  to  two  arbi- 
trators, one  of  whom  was  to  be  selected  by  each.  These 
arbitrators  were  to  be  chosen  and  to  act  within  a  certain  time. 
Each  party  selected  his  arbitrator  pursuant  to  the  agreement, 
but  they  never  met.  Amador  appeared  at  the  time  and  place 
appointed,  but,  as  the  jury  find,  Norris  revoked  the  power  of 
his  arbitrator  before  the  time  of  meeting.  Amador,  in  perfect 
good  faith,  had  dismissed  his  action  against  Norris  for  the 
recovery  of  the  purchase  money  for  the  land  and  the  enforce- 
ment of  his  vendor's  lien»  But  Norris,  when  called  upon  and 
after  due  notice,  as  found  by  the  jury,  refused  to  perform  the 
int  act  required  of  him  und^r  the  agreement,  and  tvithout  any 
apparent  reason  retraced  the  steps  which  he  had  taken  to  that 
end.  This  was  an  act  of  bad  faith  on  the  part  of  Norris,  and 
was  an  open  vioitition  of  the  t^rms  of  his  eontnlci  I>om  Ms 
conduct,  it  was  apparent  that  he  did  not  intend  to  abide  by  his 
covenants,  notwithstanding  Amador  had  in  good  faith  per- 
formed on  his  part.    By  the  terms  of  the  contraoty  Norris  was 
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to  perform  within  one  month  from  its  date ;  yet  he  not  only  did 
not  perf orm^  but^  when  notified,  in  ihe  manner  pointed  out  by 
the  contract,  he  refused  to  take  the  first  step  in  the  path  of 
obedience  to  his  covenant.  We  think  this  was  such  an  act  of 
bad  faith,  and  such  an  open  disavowal  of  his  obligation  on  the 
part  of  Korris,  as  to  warrant  the  condusicm  that  an  express 
demand  for  further  performance  would  have  beai  fruitless. 
This  view  is  fully  sustained  by  the  answer  filed  in  the  case. 
It  contains  no  complaint  on  the  ground  thnt  no  demand  had 
been  made^  nor  does  it  avep  a  willingness  to  perform,  bat  de- 
fends upon  entirely  different  grounds. 

From  all  the  circumstances,  we  are  of  the  opinion  that  no 
demand  was  necessary  in  order  to  enable  Amador  to  maiTit4iin 
an  action  for  damages  for  a  breach  of  the  covenant  to  convey. 
So  far  as  his  right  to  maintain  an  action  for  specific  perfor- 
mance is  concerned,  it  seems  no  demand  was  necessary  except 
so  far  as  the  right  to  recover  costs  was  involved.  In  Bruce  v. 
TUson,  26  N.  Y.  197,  the  Oourt  of  Appeals  of  New  York  said: 
'^The  distinction  between  an  action  for  a  specific  perfonn- 
ance  in  equity  and  a  suit  at  law  for  damages  for  non-perform- 
ance is  this — that  in  the  latter  the  right  of  action  grows  out 
of  a  breach  of  the  contract,  and  a  breach  must  exist  before 
the  commencement  of  the  action,  while  in  the  former  the  con- 
tract itself,  and  not  a  breach  of  it,  gives  the  action.  A  demand 
of  performance  before  suit  is  brought  is  only  important  in 
reference  to  the  costs  of  the  action,  and  has  no  bearing  upon 
the  merits  or  the  rights  of  the  parties.  But  by  a  demand 
and  refusal  the  party  liable  to  perform  is  put  in  the  wrong 
and  in  the  situation  of  unreasonably  resisting  his  adversary, 
and  is  therefore  chargeable  with  costs.  Costs  in  equity  are 
always  in  the  discretion  of  the  Oourt,  and  whether  they  are 
granted  or  withheld,  t^ey  are  but  as  incidents  to  and  no  part 
of  the  relief  sou^t^  A  party  getting  the  relief  asked  may 
be  compelled  to  pay  costs,  but  nevertheless  his  cause  of  action 
had  accrued  upon  the  filing  of  the  bill  or  the  commencemsnt 
of  the  suit'' 

Thus  in  every  point  of  view  it  is  apparent  that  the  judg- 
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meat  roll  in  Amador  v.  Norris  shows  that  Amador  had  per- 
formed the  contract  in  question  on  his  part  before  he  com- 
menced his  action;  that  he  sought  in  that  action  all  the  relief 
both  at  law  and  in  equity  to  which  under  the  facts  of  the  case 
he  was  entitled;  that  his  whole  case^  without  any  part  of  it 
being  withdrawn,  was  submitted  to  the  jury  and  he  obtained 
a  verdict  upon  which  he  was  entitled  to  a  judgment  for  dam- 
ages, or  a  decree  for  specific  performance  at  the  hands  of  the 
Court,  as  he  might  elect,  or  as  the  Court  might  determine. 
Hence  the  whole  case  was  tried  and  submitted  upon  its  merits 
aad  a  judgment  rendered  thereon.  That  the  judgment  was 
erroneous  there  is  no  doubt;  but^  whether  so  or  no^  is 
wholly  immaterial  so  far  as  the  question  under  consideration 
is  ooncemed.  Until  reversed  it  is  conclusive  upon,  parties  and 
privies. 

The  conclusion  to  which  we  have  arrived  on  the  plea  in  bar 
renders  it  unnecessary  to  pass  upon  the  question  as  to  whether 
the  defendants  acquired  the  legal  title  to  the  land  in  question 
with  notice  of  the  plaintiffs  equity. 

Judgment  reversed  and  the  Court  below  directed  to  render 
a  judgment  in  conformity  with  this  opinion. 


W.  BARTRAM  v.  THE  CENTRAL  TURNPIKE  COM- 
PANY, AND  W.  BARTRAM  v.  R  C.  OGILBY,  R.  A^ 
PEARIS,  AND  JAMES  MoDONAU). 

Act  Authobizino  El  Dobado  and  SAcsAicnfTo  CouKms  to  Build  a  Boaol 
—  There  Is  nothing  contained  In  the  Act  of  1807,  euhmittlng  to  the  people 
of  Sacramento  and  Bl  Dorado  Counties  a  proposition  to  appropriate  money 
for  the  construction  of  a  wagon  road  from  Sacramento  County,  through  EI 
Dorado  County,  to  Carson  Valley,  or  In  the  Acts  amendatory  thereof,  which 
gives  to  the  two  conntles,  or  either  of  tktm,  the  exclusive  right  to  construct 
or  maintain  a  road  along  the  intended  route;  nor  does  the  Act  of  1862, 
authorizing  the  Board  of  Supervisors  of  Bl  Dorado  County  to  lease  said 
road,  grant  to  Bl  Dorado  County  or  the  lessee  such  exclusive  right. 

LMiBLATnra  Gbamvs. —  PnUlc  grants  are  to  be  strictly  constniied,  and  nothing 
passes  to  the  graatee  hy  Implication. 

CteAVT  OF  Fbanchisb. —  The  grant  of  a  franchise  Is  not  ezclnslveb  vmltm  It 
Is  expressly  made  so  hy  the  grant  itself. 
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RiOHT  TO  Makb  Roads. —  The  SUM  does  not  poweaa  the  exdoslTe  asttorlty  to 
conatnict  a  road  over  the  pnhUe  domain,  or  oyer  any  land  within  the  State: 
hut  any  person  who  can.  procure  from  the  landholder  a  right  of  wtj,  mi; 
'    constmct  and  maintain  a  road. 

OocxBCTioN  OF  ToLi^  ON  RoAOS^— The  right  to  eoUect  tolls  ob  a  roi^  «hti 
conetrncted  Is  a  franchlee,  and  cannot  be  exercised  except  It  be  fnated  Iv 
the  Legislature,  or  some  branch  of  the  Government  rested  by  the  UgU- 
lature  with  the  power  to  grant  the  franchise. 

lAXB.-^The  grant  of  a  franchise  to  eoUect  tolls  on  a  partleolar  road  doei 
not,  by  Implication,  prohibit  tho  eonstroctloa  of  roads  panUlsl  t»  the  ooe 
Tested  with  the  franchise. 

Appeal  from  the  DUtrict  Court^  Eleventh  Judidiil  District^ 
El  Dorado  Oounly. 

Def^idaiijts  recovered  judgments  in  the  Court  below,  nd 
plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

H.  0.  Beatiy,  ior  Appellant. 

George  E.  Williams,  for  Bespondenta. 

By  the  Court,  BfiODEs,  J. 

The  two  causes  are  contained  in  one  reoord,  and  have  been 
argued  and  submitted  together.  The  questions  involved  in  each 
are  in  most  respects  identical,  and  their  separate  consideration 
will  not  be  required. 

The  plaintiff  is  the  lessee  of  that  portion  of  the  Sacramento 
and  El  Dorado  Wagon  Boad,  commencing  at  or  near  Bartram's 
Sa\7mill,  about  eighteen  miles  east  of  Plaoerville,  and  running 
thence  eastward  to  Strawberry  Station,  a  distance  of  about 
thirty  miles.  The  County  of  El  Dorado,  under  the  authority 
of  the  Act  approved  April  9, 1862,  leased  the  road  to  the  plain- 
tiff for  the  term  of  five  years  giving  the  lessee  the  right 
to  collect  certain  stipulated  tolls,  and  the  lessee  covenanting 
to  put  and  keep  the  road  in  repair,  and  to  pay  the  county 
fifty  dollars  per  month,  after  the  first  tiixee  months.  The 
road  was  constructed  by  the  Counties  of  Sacramento  and  El 
Dorado,  under  the  provisions  of  the  ftoi^yaiwAn^  and  El  Do- 


SUPIJEME  COUBT— APRIL  TERM,  18  ! 

Qartnun  v.  Central  Tuniplk*  Cp.,  and  Bartram  «.  Ogllby 

rado  Wagon  Road  Ajct  of  1857,  and  the  Acta  a 
thereof,  and  was  intended  as  a  free  public  road. 

At  the  date  of  the  lease,  the  Central  Turnpike  C<  i 
corporation  organized  under  the  general  laws  of  the 
the  owner  and  had  the  control,  of  a  turnpike  roa< 
from  Strawberry  Station,  westerly  to  Dick's  Statio] 
with  and  near  the  Sacramento  and  El  Doraldo  roa 
the  same,  time  Ogilby  and  his  co-defendants  (who,   i 
commencement  of  the  action,  have,  with  others,  org 
incorporation,  under  the  general  Incorporation  Act,    : 
name  and  style  of  the  Teamsters'  Turnpike  Compan  ' 
and  had  the  possessicm  of  another  road,  running  fro:  i 
not  far  distant  from  Bartram's  Sawmill  easterly  to  ]  i 
Bter's  Station.    Webster's  Station  and  Dick's  Staticm 
on  the  Sacramento  and  El  Dorado  road  and  are  dis  i 
each  other  about  one  mile,  and  the  plaintiffs  claim 
Ogilby  road  terminated  about  half  a  mile  west  of    i 
Station,  at  Carpenter's  house.    At  the  oommenceme  ; 
actions,    there    was    no    road    parallel    to    the    Sn 
and  El  Dorado  roads  between  Webster's  and  Dick'i 
fiind  the  plaintiff  then  had  his  toll-gate  bettveen     I 
tions. 

The  plaintiff  instituted  these  actmns  in  equity  to  €  i 
defendants  from  constructing  a  road,  parallel  with  I 
connecting  the  western  terminus  of  the  Central  Tumj  i 
pany^s  road  with  the  eastern  terminus  of  the  Ogilby 
leging  that  the  defendants  were  about  to  construct  ! 
the  road;  that  thereby  he  wouM  be  deprived  of  a  largi 
of  tolls,  and  that  the  injury  he  would  thus  sustain  i 
irreparable.  He  alleges  also  that  he-  hto  sustained  dai 
the  defendants  having  cotistrueted  their  road  acoross  I 
and  by  their  having  taken  possession  of,  and  consi 
TOad,  over  a  shoirt  space,  where  he  had  surveyed  a  I 
was  about  to  c(m8traot  k  road,  as  a  porttcm  oi  his  i 
he  has  dot  pressed  those  points,  and  it  is  .sofficietci 
that  if  he  has  sustained  damage  by  those  acts,  or  beei 
fully  ,oosted  from. the  possession  (tf  any  land: tbat  he 
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session  of  in  oonnectioii  with  his  road,  he  has  an  adequate 
remedy  at  law. 

The  main  question  in  the  cases  has  been  argaed  with  great 
ability  and  zeal  by  the  counsel  of  the  respective  parties,  but  we 
do  not  apprehend  that  it  is  difficult  of  solution.  The  plaintiff, 
in  order  to  maintain  his  position,  is  bound  to  show  that  he  has 
the  exclusive  right,  during  his  term,  to  construct  a  road  throng 
what  the  parties  have  denominated  the  PlaoerviUe  Pass;  at 
least,  that  he  alone  has  the  right  to  collect  tolls  from  persons 
travelling  that  route.  We  understand  the  plaintiff  to  disclaim 
the  right  to  collect  tolls  from  persons  travelling  over  the  roads 
of  defendants,  who  have  not  passed  over  some  portion  of  his 
road,  but  he  insists  that  the  defendants  shall  not  be  allowed  to 
build  a  road  between  the  termini  of  their  roads ;  and  if  they 
shall  be  enjoined,  the  consequence  will  be  that  those  who  in- 
tend passing  over  the  two  roads  of  the  defendants,  must  of 
necessity,  pass  for  a  short  distance,  over  the  plaintiff's  road 
and  pay  toll  at  hia  gate,  the  result  of  which  would  be  to  make 
all  who  pass  over  the  road  pay  the  plaintiff  tolL  He  com- 
plains that  the  object  of  the  defendants  in  building  the  con- 
necting link  in  their  roads  is  to  prevent  the  plaintiff  from  col- 
lecting tolls,  by  permitting  persons  to  pass  around  his  toll  gate, 
but  this  position  cannot  be  maintained,  except  so  far  as  that 
result  incidentally  accrues.  The  apparent  object  of  the,  defend- 
ants is  to  induce  travellers  to  take  their  roads,  for  if  persona 
who  passed  over  their  roads  were  required  to  pay  tolls  to  &em 
and  also  tolls  to  plaintiff,  for  passing  over  a  mile  and  a  half  of 
the  plaintiff's  road,  they  would  travel  the  plaintiff's  road  to 
save  a  double  charge. 

It  will  be  observed  that  there  is  nothing  in  the  Act  antho^ 
izing  the  road  to  be  leased,  nor  in  the  lease,  which  establishes 
a  place  for  the  collection  of  tcXlSy  or  restricts  the  lessee  to  anj 
one  place  for  the  erection  of  hia  toll  gate;  and  aneh  being  the 
ease,  he  may  resort  to  any  means  in  hia  power,  that  would  be 
justified  by  law,  to  colleot  toll  from  tfaoee  who  make  use  of 
his  road. 

As  the  result  that  would  enaae  from  the  conatmetioft  of  the 
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proposed  road  bj  the  defendants,  wotdd  be  that  a  portion  of 
the  travel  would  be  diverted  from  the  plaintiff's  road  to  the 
defendants'  roads,  the  propositions  of  the  parties  is  reduced  to 
the  simple  question  whether  the  lease  executed  to  the  plaintiff 
by  the  County  of  El  Dorado,  in  conformity  with  the  Act  of 
1862,  granted  to  the  lessee  during  his  term  the  exclusive  right 
to  maintain  a  road  along  that  portion  of  the  route  where,  at 
the  date  of  the  lease,  there  was  no  parallel  road. 

As  already  observed,  the  construction  of  the  road  was  pro- 
vided for  by  law,  as  a  public  highway,  and  no  tolls  were 
authorized  to  be  collected,  and  no  other  or  greater  power  over 
the  road  was  conferred  upon  either  of  the  counties  than  is 
given  by  the  general  road  law  over  county  roads. 

Subsequently,  tolls  were  required  to  be  collected  at  Brock- 
Kss'  Bridge,  on  the  line  of  the  road,  the  rates  to  be  fixed  by 
the  Board  of  Supervisors  of  El  Dorado  County.  But  there  is 
nothing  in  any  of  the  Acts  relating  to  the  road  which  expressly 
gives  the  two  counties,  or  either  of  them,  the  exclusive  right 
to  construct  or  maintain  a  road  along  the  intended  route,  or 
that  even  confers  upon  either  county  the  exclusive  right  to 
maintain  a  toll  or  other  bridge  on  the  proposed  route  at  or  near 
the  Broddiss  Bridge.  Nor  does  the  Act  authorizing  the  mak- 
ing of  the  lease  purport  to  grant  to  the  county,  nor  to  the 
lessee,  such  exclusive  right,  and  no  clause  or  covenant  in  the 
lease  grants  to  the  lessee  the  right  claimed  by  him. 

If  the  exclusive  right  set  up  by  the  plaintiff  exists,  it  must 
arise,  by  implication,  from  the  Acts  of  the  Legislature.  It  is 
not  derived  from  the  lease  alone,  for  under  it  the  lessee  took 
only  such  rights  as  the  county  was  authorized  to  grant,  and 
did  grant,  by  virtue  of  the  Act  conferring  the  power. 

The  plaintiff,  in  support  of  the  proposition,  cites  as  conclu- 
sive authority  the  case  of  Charles  Rvoer  Bridge  v.  Warren 
Bridge,  11  Peters,  420,  and  the  defendants  rely  with  equal 
confidence  upon  the  same  ease  to  maintain  the  negative  of  the 
question. 

That  case,  which  was  so  elaborately  argued  and  fully  con- 
sidered, has  been  for  years  regarded  as  the  leading  authority, 
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Biictram  p.  Central  Turnpike  Co.,  and  Bartram  v.  Ogilby  et  ola. 

If  the  doctrine  of  that  case  could  be  considered  doubtful,  or 
its  authority  questioned,  the  Couxt,  in  ascertaining  whether  in 
a  given  case  the  granting  power  had  intended  to  confer,  or  had 
conferred,  by  a  grant  of  the  franchise,  an  exclusive  right  by 
implication,  would  be  justified  in  looking  at  all  the  surround- 
ing circumstances,  and  placing  itself  as  near  as  may  be  in  the 
position  of  the  granting  power  at  the  time  of  the  making  of 
the  grant.  At  the  time  the  two  coxmties  were  authorized  by 
the  Legislature  to  construct  the  road,  the  general  law  regulat- 
ing the  construction  of  turnpike  roads  was  in  force,  and  has 
80  remained  to  the  present  time ;  and  under  its  provisions,  and 
subject  to  the  conditions  therein  expressed,  persons  were  per- 
mitted to  construct  turnpike  roads  and  collect  tolls  thereon. 
No  rcjason  has'  been  assigned,  why  the  grant  to  the  county,  of 
the  right  to  lease  the  road,  and  regulate  the  tolls  to  be  paid  to 
the  lessee,  shall  be  considered  as  of  any  other  higher  order,  or 
as  conferring  a  franchii^e  of  a  more  exclusive  nature  than  the 
general  grant  contained  in  the  Turnpike  Act  Nor  is  it  pre- 
tended and  it  covld  not  be  maintained,  that  the  general  law 
was  in  any  respect  repealed  by  the  special  Act  The  grant  of 
power  to  the  county,  to  execute  the  lease,  and  the  lease  when 
made,  was  subject  not  only  to  all  rights  that  had  accrued  to 
olher  persons,  but  also  to  such  as  might  be  legally  acquired 
under  the  general  law.  In  fact,  the  granting  power  reco^ized 
the  c;sistence  of  parallel  roads,  and  by  prohibiting  the  owners 
Jot  such  roads  from  becoming  the  lessees  of  the  county  road, 
the  Legislature  seemed  to  contemplate,  that  parallel  roads 
would  be  constructed  and  maintained,  and  manifested  a  policy 
well  ca],culiited  to  prevent  all  the  roads  over  that  route  from 
being  controlled  by  the  same  person  or  corporation. 

Justices  Story  ond  McLean,  in  their  dissenting  opinions  in 
Charles,  Riner  Bridge  v.  Warren  Bridge  seem  to  put  much 
stress  upon  the  fact  that  Charles  River  was  a  navigable  arm 
of  the  sea,  that  tb^e  Legislature  , of  Massachusetts  had  the 
exclusive  control  of.  it,  wd  that  no  one  could  of  common 
right  ejTf^t  a  bridge  over  the  river,  but  that  authority  must 
first  h^.rh^d  for  th^t  purpose,  from  the  Legislature.     In  that 
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respect,  that  case  is  mnch  stronger  than  the  one  before  us, 
for  the  exclusive  authority  cannot  be  claimed  in  behalf  of  the 
State  to  authorize  the  construction  of  a  road  over  the  public 
domain,  or  indeed  over  any  land  within  the  State ;  but,  on  the 
contrary,  any  person  who  can  procure  from  the  landholder 
the  right  of  way  may  construct  and  maintain  a  road.  It  is 
only  in  respect  to  the  right  to  collect  tolls  on  his  road  when 
constructed,  that  he  must  make  application  to  the  Legislatore 
or  some  branch  of  the  Government  vested  by  the  Legislature 
with  the  power  to  grant  the  franchise. 

The  Legislature  had,  previous  to  the  Act  of  1862,  vested 
this  franchise,  in  respect  to  the  road  in  question,  in  the 
County  of  El  Dorado,  in  trust  that  the  proceeds  should  be 
expended  in  maintaining  the  road.  Upon  the  passage  of  the 
Act  of  1862  no  new  franchise  was  granted,  nor  was  the 
existing  franchise  granted  away  from  the  county,  but  the 
county  was  empowered  to  lease  the  existing  frandiise,  that 
is  to  say,  the  right  to  collect  tolls,  but  not  the  bed  of  the 
road,  for  neither  the  county  nor  the  State  owned  that — and 
during  the  term,  the  lessee  was  authorized  to  enjoy  the  franr 
chise  in  the  same  manner  and  td  the  same  extent,  that  the 
county  before  that  time  had  held  it  Before  the  Act  of  1868 
neither  the  county  nor  privato  persons  were  directly  nor  by 
implication  prohibited  from  constructing  roads,  that  mi^t 
take  a  portion  of  the  travel  that  had  been  accustomed  to  pasa 
over  the  Sacramento  and  El  Dorado  Wagon  Boad ;  and  we  see 
nothing  in  the  fact  that  the  county  was  empowered  to  make 
a  lease,  and  did  execute  it,  that  creates  the  prohibition  by  im- 
plication against  the  construction  of  parallel  roads  by  either 
the  county  or  private  persons. 

n  this  question  was  involved  in  great  doubt,  we  would  be 
justified  in  looking  at  the  consequences  of  the  assertion  of  the 
right  claimed  by  the  plaintiff  to  ascertain  what  was  the  inten- 
tion of  the  granting  power.  It  is  the  unquestioned  policy  of 
the  Government  to  encourage  the  construction  of  roads  wber 
ever  public  convenience  may  require  them,  and  in  pursuance 
of  that  purpose  private  rights  axe  made  to  yield  to  the  wants 
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of  the  public  For  that  purpoBe,  private  property  may  be 
taken  for  public  use  upon  just  compensation  being  made  there- 
for. If  the  doctrine  contended  for  by  the  plaintiff  could  be 
maintained^  each  road,  bridge  or  ferry  franchise  would  become 
a  monopoly,  as  odious  in  many  respects  as  those  formerly 
claimed  by  royal  grant  or  by  prescription  in  England  for  the 
buving,  selling,  maldng  or  using  of  ^ose  things  which  were 
considered  among  the  necessaries  of  life,  retarding  and  im- 
peding the  progress  of  business  and  improvemrait,  and  inflict- 
ing an  unnecessary  inconvenience  and  expense  upon  the  many, 
with  but  sli^t  corresponding  gain  to  the  few. 

We  are  of  tbe  opinion^  in  any  view  of  the  case,  that  neither 
the  Legislature  nor  the  Coimty  of  El  Dorado,  has  granted  ta 
the  plaintiff  the  exclusive  right  claimed  by  him. 

The  judgments  for  the  defendants  in  each  of  the  cases  must 
be  affirmed. 

Mr.  ^ief  Justice  SAin>ES80ir,  having  been  of  eounaely  did 
not  sit  on  the  trial  of  these  cases. 


WILLIAM  D.  POETEB  v.  ROBERT  H.  ELAM. 

CoMPLAiVT. —  A  eomplalnt  upon  a  promltsory  note,  tlio  collection  of  whM  ii 
barred  tcf  tHo  Statnte  of  LlmltatltWM,  oontalne  a  caaae  of  action  If  it  anegea 
that  the  defendant  haa,  some  time  within  fonr  yeara  of  the  day  the  suit  waa 
commenced,  '*  in  writing,  acknowledged  and  promised  to  pay  the  note.**  8n^ 
allegation  importe  that  the  defendant  aigned  hla  aame  to  the  writing. 

Appiial  from  the  District  Conrt,  Fonrtli  Judicial  District, 

City  and  Connty  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Ooiirt 
John  Beynolds,  for  Appellant 
F.  BermeH,  for  Respondent. 
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By  the  Oourt,  Shafter,  J, 

The  oomplamt  in  this  case  containg  three  canntB,  frained 
upon  three  several  promissory  notes  executed  by  the  defend- 
ant to  one  Gray,  and  by  him  indorsed  to  the  plaintiff. 

The  defendant  demurred  to  the  first  count,  on  the  ground 
that  it  appeared  that  the  note  described  therein  was  barred  by 
the  Statute  of  Limitations.     The  demurrer  was  overruled. 

The  defendant  answered  the  last  two  counts,  and,  on 
motion,  the  answer  was  stricken  out  by  the  Court,  on  the 
ground  that  the  complaint  was  sworn  to  and  the  answer  was 
not. 

Judgment  was  entered  for  the  plaintiff  on  all  the  counts,  and 
the  defendant  appeals. 

1.  As  to  the  demurrer.  The  note  described  in  the  first 
count  fell  due  on  the  19th  of  November,  1858,  and  the  own- 
plaint  was  filed  on  the  19th  of  March,  1863.  The  count  con- 
tains the  following  averment :  "  The  said  defendant  haa^  smce 
the  4th  day  of  October,  1859,  in  writing  acknowledged  and 
promised  to  pay  the  same  (the  note)  but  has  wholly  neglected 
so  to  do.*^  It  is  insisted  for  the  appellant  that  the  averment 
does  9ot  amount  to  an  avoidance  of  the  statute,  for  the  reason 
that  it  is  not  stated  in  terms  that  the  written  promise  alleged 
**  Wii3  signed  by  the  defendant." 

.No  case  is  cited  in  support  of  the  objeotkm,  ese^t  Pena  v. 
Vance,  21  Cal.  142 ;  but  that  case  merely  decides  that  there 
can  be  no  written  promise  or  acknowledgpient  without  a  sig- 
nature. All  that  may  be  admitted,  but  it  would  have  no 
effect  to  determine  the  question  of  pleading  raised  bj  the 
demurrer  in  favor  of  the  appellant  We  accept  the  view  of 
the  defendant's  counsel  as  correct,  that  all  the  facts  essential 
to  the  a^oid^mce  should  be  stated;^  ^nd  fhere  can  be  no  donbt, 
under  the  decision,  that  the  signature  of  the  party  to  the 
written  promise  or  acknowledgment  is  ess^tiaL  But  we  con- 
sider the  allegation  that  the  "  defendant  has  in  writing  acknowl- 
edged and  promised  to  pay,  etc/',  mvolves  the  voiy  fact  wfcich 
counsel  assumes  to  have  been  omitted.     A  man  may  promiao 
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SMtle  «.  flfeneraon. 

verbally  to  fulfill  certain  stipulations  previously  n 
written  memorandum,  but- he  cannot  "promise  in 
without  affixing  his  signature  to  the  written  promise 
case  of  Pena  v.  Vance,  cited  for  the  appellant,  favo] 
Tectness  of  this  conclusion. 

2.  It  is  further  insisted  that  the  Oonrt  erred  in  st 
the  defendants  answer  to  the  last  two  counts;  and  1 
assigned  is,  that  the  complaint  was  not  sworn  to 
effect. 

We  have  examined  the  affidavit  and  find  it  to  b< 
ocmformity  to  the  requirements  of  the  Practice  Act 

The  judgment  is  affirmed;  and  it  appearing  to 
that  the  appeal  must  have  been  taken  for  delay,  on 
respond^it,  ten  per  cent  of  the  judgment  below  is 
the  costs  by  way  of  damages. 

Mr.  Justice  Oukbxt,  having  bem  of  ocnmsel,  did 
the  hearing  of  this  case. 


HENRY  W.  SEALE  v.  SILAS  B.  EMERSC 

Vhu>ict  If  dot  bi  on   IB8UB8  JoiiODD. —  Plaintiff  declared  < 
contract  to  iiaflture  one  bnndred  and  forty-seven  head  of  cattle, 
per  betd  per  month,  for  a  gtyen  time,  amounting  to  three  hundr 
three  dollars.    Defendant,  In  hit  answer,  admitted  the  contract 
nnmber  of  cattle  pastured  and  rate  per  head  per  month  were  c( 
alleged  that  they  were  to  he  pestnred  In  a  particular  field,  and 
did  not  pasture  them  la  that  field,  hot  In  another,  where  the  pi 
poor,  and  that  by  this  breach  of  the  contract  he  sustained 
dollars  damage,  which  he  claimed  to  recoup.    The  eyidence  wa 
the  breach  of  the  contract  as  alleged.    The  Jary  found  for  the 
dollar  damages;  HM,  that  the  Tcrdlct  was  not  sopportsd  by 
and  that  If  plaintiff  obtained  a  Tsrdlct,  ha  was  entltied  to  the 
claimed  In  his  complaint. 

Appsai.  from  the  District  Ck>nrt,  Third  Jndicia] 
Santa  Clara  County. 

The  facts  are  stated  in  thtf  opinion  of  tlie  Ocrort» 

fi.  0.  Houghton,  for  Appellant 


Seatov. 


Thomas  Bodley,  for  Bespondcnb 
By  the  Court,  Sawtbb,  J. 

This  is  an  action  to  recover  money  alleged  to  be  doe  for  the 
pasturage  of  cattle.  The  complaint  allies  the  pasturage  of 
one  hundred  and  forty-seven  head  of  eattk  for  a  specified 
time;  that  def aidant  promised  to  pay  for  said  pasturage  at 
the  rate  of  one  dollar  per  head  per  month;  and  that  at  that 
rate,  for  the  number  of  cattle  and  time  alleged,  the  som  due 
amounts  to  three  hundred  and  forty-three  dollars^  for  whidi 
sum  judgment  in  claimed.  There  is  no  count  to  recover  aa 
much  as  the  pasturage  is  worth,  and  no  value  is  allied.  The 
plaintiff  counts  only  upon  a  special  agreement  as  to  price. 

The  answer  denies  the  request,  or  agreement  to  pastnie 
generally ;  and  alleges  an  agreement  to  pasture  in  a  partunilar 
field,  containing  good  pasturage,  for  whidi  defendant  was  ta 
pay  one  dollar  per  month  per  head,  and  then  alleges  that 
plaintiff  did  not  pasture  the  cattle  in  the  particular  field  agreed 
upon,  but  in  another  field  where  the  feed  was  poor. 

After  setting  up  this  special  agreement  and  breach  as  a 
defense,  by  way  of  denial  of  the  contract  alleged  in  the  com- 
plaint, the  defendant  alleges  affirmatively  the  same  q)ecial 
agreement  to  pasture  in  a  particular  field,  and  the  breadi  bj 
pasturing  in  another  field  in  which  the  feed  was  poor,  and 
alleges  that  his  cattle,  in  consequence  of  the  poor  feed,  did 
not  thrive,  but  lost  flesh,  and  that  by  reason  hereof  he  had 
sustained  five  hundred  dollars  damages ;  which  amount  he  prajs 
to  have  allowed  as  a  counter  claim. 

On  the  trial  the  jury  found  a  verdict  in  favor  of  the  plaintiff, 
and  assessed  the  damages  at  one  dollar.  Hie  plaintiff  moved 
for  a  new  trial,  on  the  ground  that  the  verdict  is  contraiy  to 
the  evidence,  and  is  contrary  to  law.  The  Court  denied  the 
motion,  and  plaintiff  appeals  from  the  order  denying  die  mo* 
tion  for  a  new  trial,  and  from  the  judgment 

Although  the  Oavrt  appears  to  have  given  inatmctioBt  to 
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Seale  v.  fi^erson. 

the  jvorj,  they  are  not  in  the  record,  and  we  mu8t  presume  that 
the  case  was  f airlj  submitted  as  to  the  law. 

There  was  no  issue  in  the  pleadings  as  to  the  value  of  the 
pasturage,  and  the  testimony  upon  that  point,  under  a  proper 
charge  from  the  Court,  must  have  been  disregarded  as  irrele- 
vant. The  question  was  whether  the  agreement  was  to  pas- 
ture generally,  as  alleged  by  the  plaintiff;  or  to  pasture  in  a 
particular  field,  as  alleged  by  defendant  There  was  no  dispute 
between  the  parties  as  to  the  fact,  or  place,  or  time  of  pastur- 
age, the  number  of  cattle  pastured,  or  the  rate  per  head  per 
month  agreed  on,  and  no  -oonflict  of  testimony  on  those  points. 
The  only  evidence  as  to  where  the  cattle  were  to  be  pastured 
xmder  the  agreement,  came  from  ithc  parties  themselves,  either 
given  by  them  respectively  in  person  on  the  stand,  or  in  the 
form  of  declarations  of  the  defendant,  testified  to  by  other 
witnesses.  The  defendant  testified  that  the  agreement  was  to 
pasture  in  the  field,  called  "  The  Uncle  Jim  Field,"  and  not  in 
the  "WiUow  Pond  Field,"  or  "Mill  Pond  Field,"  where  they 
were  pastured,  and  where  the  feed  was  not  as  good  as  in  the 
**  Uncle  Jim  Field."  Thej)laintiff  denies  this  in  his  testimony, 
and  says  that  he  refused  to  pasture  the  cattle  in  the  "  Uncle  Jim 
Field,"  stating  as  a  reason,  that  he  intended  to  cut  hay  on  that 
field  in  case  the  grass  should  prove  to  be  sufficient  for  that  pur- 
pose. This  was  the  vital  and  only  real  issue  in  the  case.  Had 
this  issue  been  found  for  defendant,  the  verdict  must  necessa- 
rily have  been  for  him,  because  on  his  theory  it  was  for  pas- 
turing in  the  "  Uncle  Jim  Field,"  that  the  defendant  agreed  to 
pay  the  specific  price  alleged,  and  plaintiff  must  recover  at 
this  specific  rate  or  not  at  all,  for  he  did  not  count  on  a  qtuinr 
iwn  valehat,  and  he  must  recover  according  to  his  allegations, 
or  faiL  The  jury,  therefore,  must  have  found  this  issue  in 
favor  of  the  plaintiff,  otherwise  the  verdict  would  necessarily 
have  been  for  defendant.  Having  found  this  issue  in  favor  of 
the  plaintiff — that  is  to  say,  that  there  was  no  agreement  to 
pasture  the  cattle  in  the  "Uncle  Jim  Field,"  as  claimed  by 
defendant,  the  only  measure  of  damages  was  the  price  agreed 
upon,  about  which  there  ia  no  oonflict  in  either  the  pleadings  or 
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evidencej  and  the  price  is  one  dollar  per  bead  per  month-  Thev 
did  not  find  in  accordance  with  the  price  agreed  upon,  and  the 
Terdict  aa  to  the  amaimt  of  damages  is  not  supported  by  aay 
evidence  at  alh 

Had  there  been  a  quantum  valebat  county  this  result  would 
not  necessarily  have  followed^  for  in  that  case,  had  the  juiy 
been  satisfied  that  the  agreement  was  to  pasture  in  the  "tJncle 
Jim  Field  ;"  yet  if  plaintiif  paii^tiired  the  cattle  on  other  groundSj 
with  the  knowledge  and  acquiescence  of  the  defendant,  a 
promise  to  pay  what  the  pasturage  was  reasonably  worth  would 
be  implied,  and  the  plaintiff  would  have  been  entitled  to  recover 
on  that  count;  and  it  e^^uld  DOt  be  known  but  that  the  issae 
as  to  where  the  cattle  were  to  be  pastured  had  been  found  ia 
favor  of  the  defendant,  and  that  the  small  amount  of  damjgea 
resulted  from  au  allowance  on  the  counter  claim  for  breach  of 
the  contract  to  pasture  in  the  "Uncle  Jim  Field,"  But  the 
issues  in  the  case  do  not  admit  of  any  such  solution, 

The  judgment  must  therefore  be  reversed  and  a  new  trial 
granted,  and  it  is  so  ordered. 


WILLIAM  BOSWORTH  v.  CHARLES  DANZIEN- 

Dmcmftiox  of  raOFERTf  tif  Til  pBOCttsDiwoa, —  N«ltli«r  &n  ftsaosaiEieiit  *» 
ttLx^s  nor  a  tax  deed  are  net^esnArlly  yqld  b^canse.  In  deterlbiug  tbe  Uuid  i^ 
■essed,  a  fnlB«  cflU  iiav  bee£i  iQierted  In  tbe  deacrJi^Uoii  In  the  u»fa£meol 
roll  or  tax  deed 

DKSCniPTtON  ov  Lani>  IV  Aas£Si;&tC!?T  EoLif. —  An  sueasmeDt  of  l&Qd  U  nrt 
TDid  b;  rea&vn  of  mlstalE«  Iti  deai^rlpttoti,  unites  It  eotit&Ltii  Bnch  a  falsity  ia 
tbc  de&Ig^aLlon  or  descHpUon  of  the  land  assessed  as  mlg^l^t  probably  iQ]i]fa4 
the  owner  and  prevent  him  from  a^certalulnr  that  h!f  land  bad  been  fls?ifss*d. 

No^TSi^LY  MC^NS  NOKTH.^-'  Th«  term  **  oortlierirv"  when  nsed  In  a  tnLDt  or 
coQve^rance,  nnleai  ecmtfoUad  bt  eionamaala  meaUoned  la  ih»  deaerip£i<fa, 
means  due  north, 

Appeax  from  the  District  Oourt,  Fourth  Jiidicial  Districti 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 
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tion  with  the  description  given  in  llie  oomplaint  of  the  premifles 
demanded  we  find  them  to  agree  in  every  particular. 

The  deed  aUo  recites  the  description  of  the  larger  tract  as 
given  in  the  assessment  roll  and  advertisement  The  pomt  of 
beginning  and  the  first  course  and  distance  therefrom,  are  de- 
scribed as  follows :  "  Lot  commencing  on  the  northeasterly  cor- 
ner of  Center  and  Querrero  streets,  thence  easterly  on  CoAett 
street,  two  hundred  feet,  thenoe  at  ri^t  angles  northerly/' 
etc. 

It  will  be  obeerved  that  the  description  in  the  assessment 
roll  begins  at  the  northeasterly  comer  of  Center  and  Oner 
rero  streets  and  runs  thence  easterly  on  Corbett  street  two  hun- 
dred feet,  and  that  in  the  description  of  the  land  sold  and  con- 
veyed, the  same  line  is  described  as  beginning  at  the  same  point, 
running  easterly  therefrom  on  Center  street 

The  Court  has  found  in  effect  that  a  line  drawn  easterly, 
that  is,  due  east,  (1  John.  156 ;  3  Caines,  293,)  from  the  comer 
named,  would  run  along  Center  street  in  fact,  and  furthermore 
it  is  impossible  that  it  should  be  otherwise — the  comer,  the 
direction  of  the  streets  toward  the  cardinal  points,  and  their 
subsequent  intersection  at  right  angles  being  given. 

We  here  assume  the  true  point  of  the  resp<xident's  objection 
to  the  validity  of  the  deed  to  be,  that  the  deacriptioii  of  the 
south  line  of  the  tract  assessed  is  contradictoiy  in  fact,  and, 
not  being  true  to  the  whole  extent  of  the  terms  used,  that  the 
assessment  is  utterly  void  as  matter  of  law.  The  counsel  of 
the  appellent,  meeting  the  case  in  this  aspect  of  it,  seeks  to 
defeat  this  consequence  on  the  ground  that  the  false  call  in  the 
description  of  the  property  as  listed,  may  be  rejected  as  mr- 
plusage. 

1.  Where,  in  case  of  a  deed  voluntarily  executed  by  the 
owner  of  land,  it  appears  upon  applying  the  instrument  to  its 
subject  matter,  the  description  in  it  is  true  in  part,  but  not 
true  in  every  particular,  so  much  of  the  description  as  is  false 
will  be  rejected,  and  the  instrument  will  take  effect  if  a  suffi- 
cient description  remains  to  ascertain  its  application.  Falsa 
demanstratio  nan  nocet  eum  de  carpor0  eantUL     (8mUk  v.  Oilr 
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loway,  5  B.  &  Aid.  43,  51,)  In  such  case  evidence  of  res  gestm 
vAW  be  received  for  the  purpose  of  ascertaining  the  intention 
of  the  parties^  and  giving  to  it  a  complete  effect  and  opera- 
tion. 

But  tax  proceedings  are  in  invihofn.  The  land  owner  intends 
nothing.  The  Government,  acting  after  its  own  methods  and 
through  its  OTim  agents,  seeks  to  enforce  the  collection  of  a  tax 
which  it  has  imposed  upon  the  citizens;  and  it  follows  that  if  a 
false  description  in  a  tax  deed  or  assessment  roll  can  be  rejected 
as  surplusage,  it  cannot  be  for  the  reason  that  it  is  necessary 
that  it  should  be  so  dealt  with  in  order  that  the  intention  of  par- 
ties may  be  fulfilled.  It  does  not,  however,  follow  that  a  false 
call  occurring  in  an  assessment  roll  is  to  be  retained  to  the  entire 
overthrow  of  the  tax  title,  because  it  cannot  be  rejected  for  the 
particular  reason  above  stated. 

It  not  imfrequently  happens  that  a  case  arises,  not  in  all 
resj)ects  within  the  beneficial  operation  of  one  rule  of  law,  but 
which  may  be  manifestly  within  the  saving  operation  of 
another,  going  upon  broader  conditions.  The  maxim,  "?7i 
res  magis  valeai  quam  pereat'*  is  a  canon,  with  reference  to 
which,  rot  only  contracts  and  wills  are  to  be  construed,  but 
statutes  also  —  passed,  as  they  are,  without  any  direct  co- 
operation or  assent  on  the  part  of  the  citizen.  The  spirit  of 
the  maxim  is  that  nothing  should  be  destroyed  merely  for  the 
sake  of  destruction.  We  have  not,  by  our  own  examination, 
been  able  to  find  any  adjudged  case  in  which  it  has  been  held 
that  a  false  call  in  an  assessment  roll,  advertisement  or  tax 
deed,  necessarily  vitiates  a  tax  title.  The  rule  as  given  in 
Tallmcun,  v.  White,  2  Comst.  66,  is  as  follows:  '^  An  assessment 
<|f  land  is  fatally  defective  and  void,  if  it  contains  such  a 
falsity  in  the  designation  or  description  of  the  parcel  assessed, 
as  might  probably  mislead  fhe  owner  and  prevent  him  from 
ascertaining  by  tibe  notices,  that  his  land  was  to  be  sold  or 
.redeemed.  Such  mistake,  or  falsity,  defeats  one  of  the  obvious 
and  just  purposes  of  the  statute  —  that  of  giving  to  the  owner 
an  opportunity  of  preventing  the  sale  by  paying  the  tax." 
We  accept  the  above  dedsion,  not  more  on  the  authority  of 
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the  Court  by  which  it  was  pronounced,  than  on  oar  entire 
conviction  that  it  is  correct  in  principle. 

The  test,  then,  to  which  evefry  false  call  occorring  in  the 
course  of  tax  proceedings  is  to  be  subjected,  is  this:  Has  it 
probably  had  the  effect  to  mislead  the  landowner  in  relation 
to  the  land  assessed,  advertised  and  sold  t 

In  the  case  at  bar,  the  description  in  the  aesesancnt  roll 
begins  at  a  point  fixed  with  entire  precision,  and  runs  there- 
from due  east  two  hundred  feet  The  superadded  description 
of  that  line — "along  Corbett  street*' — was  not,  in  our  judg- 
ment, calculated  to  mislead  the  landowner,  and  for  the  mani- 
fest reason  that  it  was  impossible  that  the  call  should  be  true. 
The  call  was  not  only  false,  but  absurd,  and  that,  too,  in  the 
light  of  facts  appearing  on  the  face  of  die  general  description 
of  the  comer  and  line. 

Judgment  reversed  and  new  trial  ordered. 


THE  PEOPLE  V.  BENJAMIK  HOLLADAT  ato  JESSE 

HOLLADAY. 

Complaint  in  Action  to  Bxcovisit  Tazbs. —  In  an  action  brongiit  bj  the 
people  to  recover  Judgment  for  delinquent  taxes  assessed  during  the  three 
xears  preceding  March  Ist,  1801,  tbe  complaint  is  fatally  defective  if  it 
does  not  aver  that  the  Tax  Collector  has  failed  to  collect  the  taxes  la  qsee- 
tlon  by  reason  of  his  inability  to  find,  selss,  or  sell  property  belonginf  to  the 
dellnqnent. 

PowSB  or  Lboislatubs. —  The  I«egfslatnre  possesses  full  power  to  legalise  d^ 
fective  and  Invalid  assessments  of  dellnqasnt  taxes,  and  to  provide  for  their 
collection. 

ACT  or  May  17th,  1861,  to  iBOALin  AssasSMSirTS. —  The  first  section  of  the 
Act  of  May  17th,  1861,  entitled  "  An  Act  to  legalise  and  provide  for  the  col- 
lection of  delinquent  taxes  In  the  conntlea  of  this  State,"  legalizes  every  sa- 
sessment  for  taxes  made  during  the  three  years  preceding  March  1st,  1861. 
howeyer  <lefectively  and  imperfectly  it  may  have  been  made  in  any  respect 

Complaint  whaub  Dbscbiption  DKrvOTiTB  in  AarassMaKT. —  If  an  assess- 
ment of  a  tax  made  during  the  three  years  prscedlng  March  1st,  1861,  is  de- 
fective In  not  stating  the  kind  and  quantity  of  property  assessed,  whether 
real  or  personal,  or  if  real.  In  not  giving  Its  description,  the  pleader,  in  a& 
action  brought  to  recover  Judgment  for  anch  thx,  stay.  If  the  same  caa  be 
aacertained,  Insert  In  his  complaint  the  neeeasacr  aiisfmeats  as  to  kind  asd 
quantity  or  description. 

Abss^smbnt  or  Pebsonal  Property. —  A  complaint,  under  the  Act  of  May 
17th,  1861,  which  avers  that  the  tax  *'  waa  levied  upon  and  assessed  sgahist 
personal  property,"  contains  no  cause  of  action.    The  complaint  should  not 
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only  arer  tbat  tbe  tax  wm  levied  apon  and  asseesed  against  personal  prop- 
erty, but  alao  the  kind  or  kinds  of  personal  property. 

In  WHAT  CoDNTT  ASSESSMENT  TO  VM  iCADM. —  All  pcrsonal  property  within  a 
oonnty  on  the  first  Monday  of  March,  is  assessable  in  that  county  if  not 
removed  from  that  county  before  the  anessment  is  actually  made,  and  if  as- 
sessed in  that  county  before  it  is  removed  from  it,  the  tax  is  payable  in  that 
county ;  but  if  removed  from  that  county  to  another  before  actually  assessed, 
the  Assessor  of  that  covnty  may  make  the  assessment,  and  transmit  the 
same  to  the  Assessor  of  the  county  to  which  the  property  is  removed. 

Whbbs  Tax  Payable. —  Taxes  are  due  and  payable  in  the  county  where  the 
property  is  first  assessed ;  and  If  the  property,  after  it  has  been  assessed,  be 
removed  Into  another  county,  and  there  assessed,  the  first  assessment  is  us* 
affected  thereby,  and  payment  of  the  lattar  aasessment  U  not  a  discharge  of 
the  former. 

Bp  CIJRRBY,  J. —  RHODB8,  Jn  ooneurringj 

'^ONSTRUcnoir  o»  Act  of  Mat  17th,  1861. —  The  Act  of  May  17th,  1861,  waa 
only  designed  to  legalize  assessments  in  some  respects  formally  defective^ 
though  substantially  good,  and  was  not  intended  to  make  good  an  asses»- 
ment  which  waa  totally  invalid  for  not  stating  either  the  kind  or  quantity  of 
property  assessed,  or  not  describing  it,  when  real  estate. 

PowBB  OF  Lboiblatubb. —  When  an  assessment  is  so  defective  as  to  be  totally 
void,  the  Legialatnce  cannot  cure  it  by  legislative  enactment  having  a  retro- 
■pective  operation,  ao  as  to  create  an  obligation  where  none  existed  hefoc*. 

Appxai«  from  the  Seventh  Judicial  District,  Solano  County. 
The  facts  are  stated  in  the  opinion  of  the  Court 
Haighi  dc  Pierson,  for  Appellants. 
•7.  0.  McCullougk,  Attomey-Oeneral,  for  Bespondent. 
By  the  Court,  SAKDiBBSosr,  C.  J. 

This  is  an  action  to  recover  delinquent  taxes  on  certain  per- 
sonal property,  brought  under  the  provisions  of  the  Act  of  the 
Legislature  of  the  17th  of  May,  1861.  (Statutes  of  1861,  p. 
471.)  After  stating  the  title  of  the  action  the  complaint  pro- 
ceeds as  follows: 

The  plaintiff  above  named  comes,  by  J.  C.  Hinckley,  Dis- 
trict Attorney  for  said  county,  and  in  pusuance  of  an  Act  of 
the  Legislature  of  the  State  of  California,  entitled  "An  Act  to 
legalize  and  provide  for  the  collection  of  delinquent  taxes  in 
the  counties  of  this  State,"  approved  May  17,  1861,  complains 
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against  the  defendants  Benjamin  Holladaj  and  Jesse  Solkday, 
known  bj  the  firm  name  of  **  HoUaday  &  Brother/'  and  for 
cause  of  action  alleges  that  the  said  defendants  are  indebted  to 
plaintiff  in  the  full  sum  of  three  hundred  and  seventy-one 
dollars  and  twenty-one  cents,  which  sum  is  due,  owing  and 
payable  from  defendants  to  plaintiff  for  public  revenue  and 
taxes  levied  as  follows:  Tax  for  State  purposes,  one  hundred 
and  sixty-five  dollars;  tax  for  county  purposes,  two  hundred 
and  six  dollars  and  twenty-one  cents.  Said  taxes  were  levied 
upon  and  assessed  against  personal  property  valued  at  twenty- 
seven  thousand  five  hundred  dollars,  belonging  to  said  defend- 
ants, in  the  County  of  Solano,  for  the  year  1858,  etc 

It  is  claimed  by  the  appellants  that  the  forgoing  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  in  support  of  this  objection  to  the  complaint  they  assign  the 
following  grounds:  'First — Because  it  does  not  allege  that  the 
Tax  Collector  has  failed  to  collect  the  taxes  in  question  by 
reason  of  his  inability  to  find,  seize  or  sell  property  belonging 
to  the  delinquents,  as  required  by  the  second  section  of  the 
Act  under  which  the  suit  is  brou^t  Second — Because  it 
does  not  designate  the  '^kind  and  quantity''  of  the  personal 
property  upon  which  the  taxes  were  levied  and  assessed,  as 
required  by  the  second  section  of  said  Act 

1.  The  first  point  seems  to  have  been  determined  in  favor  of 
the  appellants  by  the  case  of  The  People  v.  Pico,  20  CaL  595. 
That  action,  like  the  present,  was  bron^t  xmder  the  provisiona 
of  the  Act  of  the  17th  of  May,  1861.  In  that  case  the  taxes 
sued  for  had  been  assessed  against  real  property,  which  con* 
stitutes  the  only  difference  between  the  two  cases.  The  same 
points  were  made  by  the  appellant  in  that  case  which  are  made 
in  this,  except  so  far  as  the  second  point  may  be  affected  by  the 
character  of  the  property  against  which  the  taxes  were  assise! 
Both  points  were  there  decided  in  favor  of  the  appellants. 

Upon  this  point  the  Court  held,  in  effect,  that  the  inabilitj 
of  the  Tax  Collector  to  find,  seize  and  sell  property  belonging 
to  the  delinquent,  was  made  by  the  statute  a  condition  prece- 
dent to  the  ri^t  of  action  therein  conferred  upon  the  State; 


SUPREME  COURT  — APKIL  TERM,  1864.       303 

FMple  «.  HoIIaday  et  ak 

and  that  the  Distriet  Attorney  had  no  anthority  to  commence 
an  action  to  recover  nnpaid  taxes^  except  in  cases  in  which  the 
Tax  Collector  had  failed  to  collect  them  for  the  reasons  speci- 
fied in  the  Act;  and  that  without  an  averment  of  such  failure 
oh  the  part  of  the  Tax  Collector,  the  complaint  fails  to  state  a 
cause  of  action.  The  same  principle  was  announced  by  us  in 
the  case  of  The  People  ex  rel.  Eastings  v.  Jackson,  34  Cal.  630, 
^here  it  was  held  that  conditions  precedent  must  be  pleaded 
in  all  cases,  except  those  arising  out  of  contract,  in  which  latter 
cases,  the  pleading  of  conditions  precedent  is  excused  ^y  the 
sixtieth  section  of  the  Practice  Act,  and  a  general  averment  of 
performance  made  sufficient. 

2.  We  do  not  consider  the  case  of  The  People  v.  Pico  as 
conclusive  of  the  present  case  upon  the  second  point  made  by 
appellants.  The  taxes  sought  to  be  recovered  in  that  case  had 
been  assessed  against  real  property,  which  was  described  in 
the  complaint  as  ^^  the  unsold  portion  of  eleven  square  leagues 
of  land  known  as  Los  Mokelamos."  The  second  section  of 
the  Act  of  the  17th  of  May,  1861,  provides  that  the  property, 
if  real  estate,  shall  be  described  in  the  complaint;  and  the 
Court  held  that  the  description  was  insufficient,  and  thus  far 
the  decision  in  that  case  is  undoubtedly  correct;  and  further 
than  this  it  was  unnecessary  for  the  Court  to  go  for  the  pur- 
pose of  deciding  that  ease,  and  hence  so  far  as  that  case  seems 
to  hold  that  the  assessment  must  contain  a  description  sufficient 
for  the  purposes  of  the  complaint,  and  that  if  the  assessment 
is  fatally  defective  in  that  respect  no  cause  of  action  can  exist 
under,  the  Act  in  question,  it  may  be  r^arded  as  obiter  dictum. 

The  object  of  the  Aet,  as  dedared  in  the  title,  is  to  legalize 
and  provide  for  the  collection  of  delinqu^it  taxes  in  the  coun- 
ties of  this  Stata  The  question  as  to  the  power  of  the  Legis- 
lature to  pass  such  Acts  has  been  decided  in  favor  of  the  power 
too  often  to  admit  of  doubt  at  the  present  tima.  The  first 
section  of  the  Act  provides  as  follows: 

**  SEonoir  1.  The  assessments  of  taxes  upon  all  property, 
real  and  persona]^  in  the  several  counties  in  this  State,  whether 
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Thomas  Bodley,  for  Respondent* 
By  the  Court,  Sawtbb,  J. 

This  is  an  action  to  recover  money  alleged  to  be  doe  for  dw 
pasturage  of  cattle.  The  complaint  allies  the  pasturage  of 
one  hundred  and  forty-seven  head  of  eattk  for  a  specifiBd 
time;  that  defendant  promised  to  pay  for  said  pasturage  at 
the  rate  of  one  dollar  per  head  per  month;  and  that  at  that 
rate,  for  the  number  of  cattle  and  time  alleged,  the  sum  dae 
amounts  to  three  hundred  and  forty-three  dollars,  for  yMA 
sum  judgment  ii»  claimed.  There  is  no  count  to  rsoover  la 
much  as  the  pasturage  is  worth,  and  no  value  is  alleged.  Tke 
plaintiff  counts  only  upon  a  special  agreemeut  as  to  price. 

The  answer  denies  the  request,  or  agreement  to  pastore 
generally ;  and  alleges  an  agreement  to  pasture  in  a  partieolar 
field,  containing  good  pasturage,  for  which  defendant  was  to 
pay  one  dollar  per  month  per  head,  and  then  alleges  tiuit 
plaintiff  did  not  pasture  the  cattle  in  the  particular  field  agreed 
upon,  but  in  another  field  where  the  feed  was  poor. 

After  setting  up  this  special  agreement  and  breach  as  a 
defense,  by  way  of  denial  of  the  contract  alleged  in  the  com- 
plaint, the  defendant  alleges  affirmatively  the  same  special 
agreement  to  pasture  in  a  particular  field,  and  the  breach  bj 
pasturing  in  another  field  in  which  the  feed  was  poor,  and 
alleges  that  his  cattle,  in  consequence  of  the  poor  feed,  did 
not  thrive,  but  lost  flesh,  and  that  by  reason  tiiereof  he  had 
sustained  five  hundred  dollars  damages ;  which  amount  he  prays 
to  have  allowed  as  a  counter  claim. 

On  the  trial  the  jury  found  a  verdict  in  favor  of  tiie  plaintiff, 
and  assessed  the  damages  at  one  dollar.  Hie  plaintiff  moved 
for  a  new  trial,  on  the  ground  that  the  verdict  is  contrary  to 
the  evidence,  and  is  contrary  to  law.  The  Court  denied  the 
motion,  and  plaintiff  appeals  from  the  order  denying  the  wxh 
tion  for  a  new  trial,  and  from  the  judgment 

Although  the  Oavrt  appears  to  have  given  inatmctionft  to 
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the  juiy,  they  are  not  in  the  record,  and  we  must  presume  that 
the  case  was  fairly  submitted  as  to  the  kw. 

There  was  no  issue  in  the  pleadings  as  to  the  value  of  the 
pasturage,  and  the  testimony  upon  that  point,  under  a  proper 
charge  from  the  Court,  must  have  been  disregarded  as  irrele- 
vant. The  question  was  whether  the  agreement  was  to  pas* 
Uixe  general] J,  as  alleged  by  the  plaintiff;  or  to  pasture  in  a 
particular  field,  as  alleged  by  defendant  There  was  no  dispute 
between  the  parties  as  to  the  fact,  or  place,  or  time  of  pastur- 
age, the  number  of  cattle  pastured,  or  the  rate  per  head  per 
month  agreed  on,  and  no  -conflict  of  testimony  on  those  points. 
The  only  evidence  as  to  where  the  cattle  were  to  be  pastured 
under  the  agreement,  came  from  ithc  parties  themselves,  either 
given  by  them  respectively  in  person  on  the  stand,  or  in  the 
form  of  declarations  of  the  defendant,  testified  to  by  other 
witnesses.  The  defendant  testified  that  the  agreement  was  to 
pasture  in  the  field,  called  "  The  Uncle  Jim  Field,"  and  not  in 
the  "Willow  Pond  Field,"  or  "Mill  Pond  Field,"  where  they 
were  pastured,  and  where  the  feed  was  not  as  good  as  in  the 
**  Uncle  Jim  Field.''  The  j)laintiff  denies  this  in  his  testimony, 
and  says  that  he  refused  to  pasture  the  cattle  in  the  "  Uncle  Jim 
Field,"  stating  as  a  reason,  that  he  intended  to  cut  hay  on  that 
field  in  case  the  grass  should  prove  to  be  sufficient  for  that  pur- 
pose. This  was  the  vital  and  only  real  issue  in  the  case.  Had 
this  issue  been  found  for  defendant,  the  verdict  must  necessa- 
rily have  been  for  him,  because  on  his  theory  it  was  for  pas- 
turing in  the  "  Uncle  Jim  Field,"  that  the  defendant  agreed  to 
pay  the  specific  price  alleged,  and  plaintiff  must  recover  at 
this  specific  rate  or  not  at  all,  for  he  did  not  count  on  a  qvarir 
tum  valebat,  and  he  must  recover  according  to  his  allegations, 
or  faiL  The  jury,  therefore,  must  have  found  this  issue  in 
favor  of  the  plaintiff,  otherwise  the  verdict  wotQd  necessarily 
have  been  for  defendant.  Having  found  this  issue  in  favor  of 
the  plaintiff — that  is  to  say,  that  there  was  no  agreement  to 
pasture  the  cattle  in  the  "Uncle  Jim  Field,"  as  claimed  by 
defendant,  the  only  measure  of  damages  was  the  price  agreed 
upon,  about  which  there  ia  no  conflict  in  either  the  pleadings  or 
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IsLTB.^  It  10  prBBtuned  that  this  deecription  is  taken  from  the 
aaaessmeiut,  and^  if  ao,  the  aasessmenti  bat  for  the  Act  of  the 
17th  of  May,  1861,  would  be  fatally  defective;  but  that  Act 
taxes  tihe  defect^  and  the  aasessmaity  which  was  previously 
worihle88|  has  become  legal  and  bindings  and  may  be  enforced 
by  rait^  provided  the  complaint  supplieB  a  proper  deecriptioii. 
The  etatute  requiiee  that  the  kind  and  quantity  of  the  prop- 
erty, bath  real  and  personal,  shall  be  designate  in  the  com- 
plaint— that  is  to  say,  the  kind  and  quantity  of  real  [Mropertj 
shall  be  designated,  and  the  kind  and  quantity  of  perBonal 
property  shall  be  designated.  The  use  of  the  word  ''both" 
in  the  connection  in  which  it  is  used  makes  this  reading  impe^ 
ative.  The  word  ''kind"  does  not  distinguish  between  and 
refer  solely  to  the  terms  real  and  personal,  but  the  latter  terms 
are  used  generically,  and  the  word  ''kind''  refers  to  the  spe- 
cies of  each  as  defined  in  the  Revenue  Act%  The  statute 
divides  personal  property  into  various  classes,  and  a  lumping 
assessment  under  the  general  head  of  personal  property  is 
lUBufficient  It  would  be  impossible  to  fix  a  valuation  upon 
property  so  assessed,  nor  could  the  valuation  be  corrected  by 
tfie  Board  of  Equalizati<m.  The  different  classes  must  be 
stated — as,  for  example,  goods,  solvnt  debta^  horses^  catde, 
etc  The  oomplaint  in  this  respect  is  deficient  and  ohaoxioos 
to  the  objeetien  made  by  the  ai^llants. 

8.  Ancdier  point  is  made  upon  tduoh  we  deem  it  proper 
to  flcxpress  an  opinion^  for  the  purpose  of  furnishing  a  role  of 
decision  upon  a  second  trial,  should  oue  be  had.  It  appears 
from  the  evidence  that  the  property  against  which  Uie  taaes 
in  controversy  were  assessed  consists  of  catda  On  the  fint 
Monday  in  lifaxdi  of  the  year  for  which  the  taxes  were  assessed, 
these  cattle  were  in  Solano  County.  Between  that  time  and 
the  month  of  If  ay  following  they  weie  removed  to  the  Comity 
of  Alameda,  and  it  is  daixued  that  they  were  there  asaessed 
and  the  taxes  paid,  and  that  therefore  the  appellants  onj^t 
not  to  be  made  to  pay  the  taxes  which  were  assessed  in  Sdano 
Oeamty,  lor  if  so  he  will  be  made  to  pay  taxes  upon  the  sma 
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property  twice.  Of  course  the  law  does  not  exact  double 
taxes. 

It  is  the  duty  of  the  Assessor  to  assess  all  taxable  property 
in  his  cotintj  between  the  first  Mondays  of  March  and  August 
in  each  year.  All  property  which  is  within  his  county  on  the 
first  Monday  in  March  is  assessable  in  his  county,  provided  it 
is  in  his  county  at  the  time  the  assessment  is  made;  and  the 
taxes  thereon  are  payable  in  his  county.  But,  if  the  prop- 
erty is  removed  from  his  county  to  another  before  the  assess- 
ment is  actually  made,  he  cannot  make  an  assessment  which 
win  be  payable  in  his  own  county;  but  he  may  make  the  assess- 
ment in  the  manner  prescribed  in  the  twenty-sixth  section  of 
the  Bevenue  Act  (Wood's  Digest,  p.  622)  and  transmit  the 
same  to  the  Assessor  of  the  proper  county.  The  taxes  are  due 
and  payable  in  the  county  where  the  property  was  first  assessed^ 
and  if  the  property,  after  it  has  been  assessed,  be  removed  into 
another  county  and  there  assessed,  the  first  assessment  is  un- 
affected thereby,  and  a  payment  of  the  latter  as^sment  is  not  a 
discharge  of  the  former.  In  other  words,  the  first  assessment, 
if  the  property  was  in  the  county  at  its  date,  is  the  lawful  one 
as  between  the  two,  if  the  taxes  be  paid  upon  the  latter  assess- 
ment it  is  a  mere  voluntary  payment,  and  is  no  answer  to  a 
demand  for  payment  upon  the  first  Hence^  if  the  cattle  in 
question  were  in  Solano  County  at  the  date  of  the  assessment 
made  by  the  Assessor  of  that  county,  the  taxes  were  legally  due 
in  that  county,  and  a  payment  of  taxes  subsequently  assessed 
upon  them  in  Alameda  County  was  no  discharge  of  the  debt,  but 
a  mere  voluntary  payment  It  was  the  business  of  the  appel- 
lants to  know  whether  their  cattle  had  been  assessed  in  Solano 
County  before  their  removal;  and  if  so,  such  assessment  and 
payment  thereon  would  have  been  a  complete  answer  to  the 
elaim  of  Alameda  County. 

The  judgment  is  reversed  and  a  new  trial  ordered,  with  leave 
to  the  respondent  to  amend  the  complaint 
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tion  with  the  description  given  in  llie  oomplaint  of  the  premises 
demanded  we  find  tliem  to  agree  in  every  particular. 

The  deed  abo  recites  the  description  of  the  larger  tract  as 
given  in  the  assessment  roll  and  advertisement.  The  point  of 
beginning  and  the  first  course  and  distance  therefrom,  are  de- 
scribed as  follows :  "  Lot  commencing  on  the  northeasterly  cor- 
ner of  Center  and  Guerrero  streets,  thence  easterly  on  Coi!?ett 
street,  two  hundred  feet,  thenoe  at  li^t  angles  northerly/' 
etc. 

It  will  be  obeerved  that  the  description  in  the  assessment 
roll  begins  at  the  northeasterly  comer  of  Center  and  Oner 
rero  streets  and  runs  thence  easterly  on  Corbett  street  two  hnn- 
dred  feet,  and  that  in  the  description  of  the  land  sold  and  con- 
veyed, the  same  line  is  described  as  beginning  at  the  same  point, 
running  easterly  therefrom  on  Center  street 

The  Court  has  found  in  effect  that  a  line  drawn  easterly, 
that  is,  due  east,  (1  John.  156;  3  Caines,  293,)  from  the  comet 
named,  would  run  along  Center  street  in  fact,  and  furthermore 
it  is  impossible  that  it  should  be  otherwise — the  oomer,  Ibe 
direction  of  the  streets  toward  the  cardinal  points,  and  their 
subsequent  intersection  at  right  angles  being  giv^i. 

We  here  assume  the  true  point  of  the  respondent's  objection 
to  the  validity  of  the  deed  to  be,  that  the  description  of  the 
south  line  of  the  tract  assessed  is  contradictoiy  in  fact,  and, 
not  being  true  to  the  whole  extent  of  the  terms  used,  that  the 
assessment  is  utterly  void  as  matter  of  law.  The  counsel  of 
the  appellent,  meeting  the  case  in  this  aspect  of  it,  seeb  to 
defeat  this  consequence  on  the  ground  that  the  false  call  in  the 
description  of  the  property  as  listed,  may  be  rejected  as  8D^ 
plusage. 

1.  Where,  in  case  of  a  deed  voluntarily  executed  by  the 
owner  of  land,  it  appears  upon  applying  the  instrument  to  its 
subject  matter,  the  description  in  it  is  true  in  part,  but  not 
true  in  every  particular,  so  much  of  the  description  as  is  false 
will  be  rejected,  and  the  instnunent  will  take  effect  if  a  snffi- 
cient  description  remains  to  ascertain  its  application.  Faha 
demanslratio  nan  nocet  eum  d$  ccrfore  contUL     (fimUSk  v.  Mr 
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loway,  5  B.  &  Aid.  43,  51.)  In  snch  case  evidence  of  res  gesUs 
will  be  received  for  the  purpose  of  ascertaining  the  intention 
of  the  parties,  and  giving  to  it  a  complete  effect  and  opera- 
tion. 

But  tax  proceedings  are  in  invitwnri.  The  land  owner  intends 
nothing.  The  Government,  acting  after  its  own  methods  and 
through  its  own  agents,  seeks  to  enforce  the  collection  of  a  tax 
which  it  has  imposed  upon  the  citiz^iis;  and  it  follows  that  if  a 
false  description  in  a  tax  deed  or  assessment  roll  can  be  rejected 
as  surplusage,  it  cannot  be  for  the  reason  that  it  is  necessary 
that  it  should  be  so  dealt  with  in  order  that  the  intention  of  par- 
ties may  be  fulfilled.  It  doee  not,  however,  follow  that  a  false 
call  occurring  in  an  assessment  roll  is  to  be  retained  to  the  entire 
overthrow  of  the  tax  title,  because  it  cannot  be  rejected  for  the 
particular  reason  above  stated. 

It  not  unfrequently  happens  that  a  case  arises,  not  in  all 
respects  within  the  beneficial  operation  of  one  rule  of  law,  but 
which  may  be  manifestly  within  the  saving  operation  of 
another,  going  upon  broader  conditions.  The  maxim,  "Ut 
res  magis  valeat  quam  pereat'*  is  a  canon,  with  reference  to 
which,  rot  only  contracts  and  wills  are  to  be  construed,  but 
statutes  also  —  passed,  as  they  are,  without  any  direct  co- 
operation or  assent  on  the  part  of  the  citizen.  The  spirit  of 
the  nuudm  is  that  nothing  should  be  destroyed  merely  for  the 
sake  of  destruction.  We  have  not,  by  our  own  examination, 
been  able  to  find  any  adjudged  case  in  which  it  has  been  held 
that  a  false  call  in  an  assessment  roll,  advertisement  or  tax 
deed,  necessarily  vitiates  a  tax  title.  The  rule  as  given  in 
TaUmoAf^  v.  White,  2  Comst.  66,  is  as  follows:  '^  An  assessment 
<|f  land  is  fatally  defective  and  void,  if  it  contains  such  a 
falsity  in  the  designation  or  description  of  the  parcel  assessed, 
as  might  probably  mislead  {he  owner  and  prevent  him  from 
ascertaining  by  tiie  notices,  that  his  land  was  to  be  sold  or 
.redeemed.  Such  mistake,  or  falsity,  defeats  one  of  the  obvious 
and  just  purposes  of  the  statute  — that  of  giving  to  the  owner 
an  opportunity  of  preventing  the  sale  by  paying  the  tax.'' 
We  accept  the  above  decision,  not  more  on  the  authority  of 
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those  existing  for  want  of  a  proper  observance  of  formalities 
of  subordinate  importance,  but  not  those  vitally  affecting  the 
levy  and  assessment.  This  conclusion  seems  to  me  to  be  neces- 
sary in  order  to  give  any  effect  to  this  Act,  for  the  reason  that 
the  Legislature  had  not  the  power  to  render  an  assessment 
valid  and  binding  which  was  originally  invalid  in  substance, 
and  which  was  therefore  void.  It  may  be  asked,  what  are  the 
informalities  which  may  be  cured,  and  what  are  the  matters  of 
substance  to  which  the  healing  power  of  the  L^slatnre  can- 
not extend!  The  statute  requires  the  Assessor  to  do  certain 
things  to  make  an  assessment,  and  to  accomplish  this  end  the 
things  required  must  be  performed  in  some  manner.  The 
manner  or  mode  of  performance  may  in  some  particulars  be  of 
the  essence  of  the  assessment,  and  in  others  not  so.  Where 
the  act  to  be  done  is  essential  to  or  constitutive  of  the  things 
to  be  accomplished,  its  omission  cannot  be  cured  by  l^alative 
enactment  having  a  retrospective  and  retroactive  operation, 
80  far  as  to  impair  rights  already  existing,  or  to  create  a  new 
obligation  or  impose  a  new  duty  or  attach  a  new  disability  in 
respect  to  transactions  or  considerations  already  past  {The 
Bocieiy,  etc.  v.  Wheeler,  8  Gallison,  139.) 

To  hold  that  the  Legislature  is  ocmipetent  to  render  valid 
and  binding  from  the  beginning  that  which  by  the  law  Was 
at  the  time  invalid  and  void  seems  to  me  to  be  involved  in  an 
inextricable  absurdity.  As  well  might  the  Legislature  under 
take  to  create  rights  unknown  to  the  laws  of  the  land  andl 
give  them  a  retrospective  existence,  and  therewith  furnish  to 
tihose  who,  by  a  fiction,  possessed  such  rights,  remedies  for 
injuries  affecting  them  before  they  had  existence.  It  wonld, 
I  apprehend,  be  equally  in  the  power  of  the  Legislature  to 
legalize  and  render  valid  and  binding  in  law  an  abortive  pro- 
ceeding instituted  in  past  years  against  a  citizen  to  divest  him 
of  his  property,  without  affording  him  an  opportunity  to  be 
heard  in  his  defense^  as  to  declare  a  radically  and  invalid 
assessment  valid  and  binding  «&  iniUo. 

A  statute  which  in  its  scope  and  spirit  has  for  its  object  to 
make  valid  and  binding  the  acts  of  Courts  or  officers,  which 
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when  performed  were  nnll  and  void,  id  to  my  mind  in  viola- 
tion of  the  rights  of  the  citizens  affected  by  it;  and  measured 
by  a  moral  standard  should  be  condemned  by  every  Court  of 
justice  which  may  be  called  on  to  deal  with  it 

Statutes  which  are  retrospective  in  their  character  and  to 
which  is  given  a  retroactive  effect,  have  generally  been  consid- 
ered in  violation  of  common  right  and  common  reason,  and 
ipso  facto  void,  independently  of  any  constitutional  restrictions 
against  their  passage.  (Bowman  v.  Middleton,  1  Bay's  E.  252 ; 
Bonaparte  v.  C.  and  A.  B.  B.  Co.  1  Bald.  C.  C.  E.  223.) 
The  law  is  a  rule  of  civil  conduct,  and  from  its  very  nature 
must  be  prospective.  In  Smith's  Commentaries,  section  one 
hundred  and  fifty-three,  it  is  said,  **  Eetrospective  laws  are 
not  only  inconsistent  with  the  idea  of  a  law,  as  a  rule  of  civil 
conduct,  but  they  are  in  many  instances  only  the  exercise  of 
powers  which  are  in  their  nature  strictly  judicial,  instead  of 
legislative.  Snoh  laws,  when  only  such,  look  not  to  the  future, 
but  upon  the  past;  or,  in  other  words,  pronounce  judgment 
njxm  acts  done  antecedent  to  their  adoption;  and  in  this 
respect  they  assume  a  judicial  power,  as  contradistinguished 
from  what  is  strictly  legislative  power.  They  assume  to  give 
character  to  facts  which  they  did  not  possess  at  the  time  they 
took  place,  and  then  to  judge  of  them  in  the  new  character 
thus  I^slatively  created  for  them ;  to  settle,  in  some  instances, 
old  rights,  depending  on  laws  as  they  existed  before  the  Act 
was  passed,  by  new  principles  created  and  applied  by  the 
retrospective  Act,  having  no  existence  antecedent  to  the  time 
of  its  passage,  which  then,  and  not  till  then,  sprang  into 
being.** 

I  do  not  object  that  the  Legislature  cannot  pass  remedial 
statutes,  affording  the  means  to  enforce  rights  on  the  one 
hand,  and  the  performance  of  obligations  on  the  other,  which 
had  existence  before  the  remedy  was  provided;  but  my  objec- 
tion opposes  any  construction  of  the  Act  of  1861  which  lias 
the  effect  to  give  to  an  assessment  a  character  which  it  did 
not  possess  at  the  time  it  passed  from  the  ofScers  whose  dutv 
it  was  to  see  that  it  was  made. 
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The  language  of  the  Act  is  that  certain  assessments  "are 
hereby  legalized  and  confirmed  and  are  rendered  yalid  and 
binding,  both  at  law  and  equity,  against  the  persons  and  prop- 
erty assessed/*     If  the  Act  was  designed  to  do  more  than  to 
remedy  defects  of  a  mere  formal  character,  and  which  ordi- 
narily would  be  remedied  by  the  principles  which  arc  the  haaia 
of  the  maxim,  I?e  minimis  non  cmut  lex,  then  it  must  be  held 
to  have  assumed  to  give  a  character  to  the  assessment  which 
it  did  not  have,  and  then  further  to  judge  of  it  in  the  habili- 
ments of  its  new  creation,  and  that,  too,  without  affording  to 
the  party  affected  by  it   any  chance  whatever  to  obtain  a 
reduction  of  the  amount  thus  constructively  assessed,  however 
excessive  and  unjust  it  might  be.     If  the  Act  goes  to  this 
extent  it  should  be  restrained.     It  should  be  limited  to  the 
cure  of  infirmities  of  minor  importance,  which,  according  to 
the  rules  of  construction  applied  in  the  consideration  of  the 
proceedings  of  Courts  and  oflScers  of  inferior  jurisdictiona, 
would    render   ineffectual   the   assessment   for   any  efficient 
purpose.    . 

While  I  admit  that  the  Legislature  has  the  power  to  heal 
infirmities  arising  from  a  failure  to  pursue  with  exact  precision 
the  course  prescribed  in  matters  of  a  formal  character,  I  deny 
its  power  to  cure  evils  affecting  the  substance  of  the  assess- 
ment; because  in  the  one  case  the  law  is  remedial  and  operates 
prospectively,  and  in  the  other  it  is  curative  and  retro- 
spective and  in  its  practical  working  deprives  the  citizen  of 
his  property  without  due  course  of  law.  Give  to  the  Act  the 
effect  that  is  claimed  for  it  on  behalf  of  the  State  and  it  fn^ 
nishes  to  the  public  prosecutor  a  case,  in  its  living  essence  of 
legislative  creation,  falsely  antedated,  which  the  citizen  who 
is  made  the  victim  is  not  permitted  to  gainsay  by  a  statement 
of  the  truth,  that  no  valid  ass^ement  was  made;  but  he  is 
permitted,  after  first  assuming  that  «  valid  and  binding  assess- 
ment was  made  at  the  time  alleged  in  the  complaint,  to  answer 
that  he  has  paid  the  taxes  not  necessarily  on  the  property  set 
down  and  described  in  the  assesament  roU|  Imt  on  the  prop- 
erty described  in  the  complaint  v  - 
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I  cannot  believe  that  tiid  legislatiTe  omnipotence^  with  all 
its  creative  energies,  can  perform  the  miraole.  of  creating^  a 
thing  whose  origin  shall  be  of  years  that  have  passed;  nor  do 
I  believe  the  Legislature  has  the  pow^r  to  deny  to  the  citizen 
the  rig^t  to  be  heard  in  de&nse  of  his  person  or  property. 

Rhodeb,  J.y  also  concurring  in  the  judgment,  but  dissent- 
ing from  the  <qpinion  in  part 

I  eonciir  with  the  majority  of  the  Oourt  in  reversing  the 
jndgmeat  of  the  Court  below,  but  I  agree  with  Mr«  Justice 
CiTBRBY  in  his  dissenting  opinion;  and  I  would  further  add; 
that  if  it  can  be  held  that  aU  the  acts  ^— be  they  apparently  of 
the  moet  formal  charadter — of  the  Assessor  and  the  other 
officers  charged  by  law  with  the  performance  of  the  series  of 
aots  that  are  reqiiired  to  be  done  befiaro  the  taxea  are  payable, 
are  essential  and  constitute  a  part  of  the  substance  of  the  assess- 
ment, without  ^hich  the  assessment  is  invalid  then,  in  my 
opinion,  the  Legislature  cannot  dispense  with  the  performance 
of  any  of  those  acta  in  past  transactions,  and  thus  create  a  cause 
of  action  where  none  existed  at  the  time  of  the  performance  of 
the  last  official  act 


WILLLAM  H.  CROWELL  v.  SONOMA  COUNTY. 

lAABiun  «r  Oomrrx  vob  DiaiAaas. — ▲  eoonty  to  aot  IUbl«  for  damagM  Un 
Injariet  gustalned  by  Indlvlduali  caused  by  a  road  oTeraeer  plaieJag  the  ab|lt> 
ment  of  a  brldsre  In  ttie  bed  of  a  stream  In  snch  manner  as  to  catuie  the 
waters  of  t&e  stream  to  flow  out  of  their  nsoal  channel,  and  wash  away  land 
or  the  Improvements  thereon. 

EoAD  OTmiscER. —  The  relation  between  a  eoonty  and  Its  road  oyerseer  bears 
no  reaemblance  to  that  of  master  aad  sertant,  nor  to  that  of  employer  and 
employ^. 

IiiABXiJTT  Foa  ACT  ot  BoAD  OwtsSBBB. —  If  sh  abutment  to  a  hrldfe  Is  wrong- 
fidly  bnllt  la  the  thanaeT  of  a  stream*  tb%  remedy*  If  tor  ctlstSk  Is  acaiast 
hin  by  whom  th»  Injury  was  committed. 

Afpxaz.  from  the  District  Oonrt|  Seventh  Judicial  District, 
Sonoma  Conn^«. 
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PlaintifP  recovered  judgment,  and  defendant  appealed. 
The  other  facts  are  stated  In  the  opinion  of  the  Court 

J.  0.  McCvUough,  Athrney^mwal,  for  Appelltnt,  cited 
Sherhaume  y.  Yuba  Oountf,  21  OaL  118,  and  Hoffmm  t.  &m 
Joaquin  Co.  21  CaL  426. 

A.  Thomas,  for  Respondent 

There  is  no  question  from  authority  that  oitiea  and  eomties 
are  municipal  corporations,  and  are  equally  liable,  in  an  action 
for  any  injury  which  results  to  an  individual  from  mtnirieml 
acts  which  they  or  their  agents  perform  within  their  powers. 
(16  N.  Y.,  2  Smith,  169,  and  note;  17  K.  Y.,  8  Smith,  104; 
16  K  Y.,  1  Smith,  619.) 

A  municipal  corporation  is  liable^  if  by  the  want  of  csre 
and  skill  in  its  agents  a  public  work  is  constructed  which  causes 
damage  to  individuals.  (8  K.  Y.^  8  Oomst,  468;  6  N.  T.,  1 
Selden,  869;  2  Denio,  488.) 

The  cases  cited  by  the  appellant  are  not  apposite  to  the 
case  before  the  Court  Those  cited  weie  actions  for  injuries 
sustained  in  consequence  of  a  failure  to  do  a  duty  enjoined  b; 
law.  ^^This  is  an  action  brought  for  an  act  done  by  the 
coimty."  The  building  of  the  bridge  was  a  corporate  act  pe^ 
formed  by  its  agents  and  servants;  llie  defendant  is  respon- 
sible upon  settled  principles  illustrated  by  several  adjudged 
cases.  (16  N.  Y.  162,  178;  1  Seldtt,  876;  8  Hill,  612;  S 
Oomst  464;  6  Selden,  163.) 

By  the  Court,  Shaftjbb,  J. 

The  complaint  states  that  the  plaintiff,  before  snd  at  Ae 
time  of  the  grievances  complained  of,  was  lawfully  possessed 
of  certain  lands  in  said  county,  describing  them;  that  ''the 
defendant,  contriving  to  injure  the  plaintiff,  on  the  1st  of 
October,  1869,  at  said  county,  built  a  bridge  across  the  SanU 
Eosa  Creek  at  the  southern  end  of  "  0  **  street,  in  the  Town  of 
Santa  Bosa,  and  in  building  said  bridge,  wrongfully  and  imlaw- 
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fuUj  erected  an  abutment  at  the  north  end  of  said  bridge, 
extending  into  the  channel  of  said  creek,  and  has  kept  and 
oontinned  the  abutment  in  the  channel  of  said  creek  for  a  long 
space  of  time,  to  wit:  thence,  hitherto;  and  thereby  during 
all  the  time  aforesaid  unlawfully  and  wrongfully  diverted  and 
turned  the  water  in  said  creek  out  of  its  regular  channel,  and 
prevented  and  hindered  the  water  in  said  stream  from  flowing 
along  its  usual  course;  and  that  in  consequence  of  said  diver- 
sion of  ths  water  in  said  oreek  by  the  erection  of  the  abut- 
ment of  said  bridge  in  the  channel  of  said  stream  by  the  de- 
fendant, the  water  of  said  creek  flowed  with  all  its  force  and 
wei^t  against  the  said  land  of  which  the  plaintiff  was  and  is 
possessed  as  aforesaid,  and  said  water  of  said  creek  washed  off 
large  quantities  of  said  land  and  a  large  amoxmt  of  fencing 
thereoDy  together  with  houses  and  fruit  tress,  to  the  damage 
of  plaintiff,  one  thousand  five  hundred  dollars.'^  The  defend- 
fjkt  appeals  from  the  judgment 

It  was  held  in  Sherboume  v.  Yvha  Co.,  21  CaL  118,  that  a 
ooimty  is  not  liable  in  damages  to  one,  who,  while  an  inmate 
of  a  county  hospital,  sustains  injuries  from  unskilful  treat- 
ment by  the  resident  physician,  or  from  the  failure  on  the 
part  of  the  officers  of  the  hospital  to  supply  sufficient  and 
wholesome  food. 

In  Hoffman  y.  San  Joaquin  County,  21  Cat  426,  the  Court 
held  that  a  county  is  not  liable  for  damages  at  the  suit  of  an 
individual,  sustained  by  him  in  consequence  of  a  want  of 
proper  repairs  to  a  bridge  on  a  public  highway  of  the  county. 

The  case  at  bar  is  clearly  within  the  principle  upon  which 
the  foregoing  judgments  proceed. 

Counties  are  mere  instruments  created  by  the  Government 
for  the  purposes  of  internal  administration.  They  have  no 
rights  as  against  the  (Government,  and  owe  no  duties  to  the 
public,  nor  to  individuals,  except  such  as  are  imposed  by  law. 

By  the  Act  of  1855,  (Wood's  Dig.  pw  650)  it  is  made  the 
duty  of  the  Board  of  Supervisors  of  each  county  ^'to  divide 
the  county  into  a  suitable  number  of  road  districts,  and  to 
appoint  annually^  or  whenever  vacancies  may  occur,  an  over- 
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fleer  {6t  each  district^  whom  they  shall  have  power  to  remove 
at'  pleasure.  The  road'  overseers  are*  required  to  keep  all  the 
public  highways  in  their  respective  districts  clear  f rom  obBtruc- 
tions  and  in  good  repair — causing  banks  to  be  graded,  bridges 
and  causeways  to  be  made  when  the  same  may  be  necessaryy 
to  keep  the  same  in  good  repair,  and  to  renew  them  wheneYer 
destroyed/' 

From  &ese  provisions  it  is  apparent  that  the  relation 
between  a  county  and  its  road  overseer,  bears  no  available 
r^emblance  to  that  of  master  and  servant,  nor  to  Ihat  of  em- 
ployer and  employ^.  The  office  of  road  overseer  in  the 
defendant  coimty,  was  not  created  by  that  county,  but  by 
public  law  instead,  and  all  the  duties  connected  with  the  office 
were  created  in  like  manner.  The  county  had  no  power 
even  to  designate  the  incumbetnt  of  the  office,  for  by  the  Act 
referred  to,  the  power  of  appointing  road  overseers  is  con- 
ferred upon  the  Board  of  Supervisors;  and  in  exercising  that 
power  the  Board  acts  not  under  the  county,  but  under  the  law. 

It  is  also  apparent  that  the  Act  does  not  cast  the  dnty  of 
building  bridges  upon  the  counties.  True,  counties  are  sub- 
jected to  the  pecuniary  burdens  connected  with  the  building 
and  repair  of  bridges,  but  the  duty  of  building  them  when  and 
where  there  is  a  necessity  for  them,  and  of  keeping  them  in 
repair  thereafter,  is  devolved  primarily  upon  the  overseer ; 
and  to  that  intent  road  overseers  are  the  agents  and  servants 
of  the  law  rather  than  of  the  counties  within  and  for  which 
they  are  appointed. 

In  this  case,  if  the  abutment  '^was  wrongfully  and  unlaw- 
fully built  in  the  channel  of  the  credt,"  as  ^e  complaint 
alleges,  then  it  must  have  been  so  placed  and  built  hy  the 
overseer  or  by  a  volunteer.  If  by  a  volunteer,  the  county 
confessedly  cannot  be  charged;  and  if  unlawfuUy  placed  in 
the  channel  by  the  overseer,  if  the  plaintiff  has  any  remedy, 
it  must  be  against  him  by  whom  the  injury  was  committed. 

Judgment  reversed,  and  the  Court  below  directed  to  dismifl 
the  action. 
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JOSE  TEODORO  ROBLES  v.  JEREMIAH  CLARKE. 

RBSuLTUfO  TBU8T.—  R.  WES  the  owner  of  promlnory  notes  orerdne,  and  desired 
to  have  the  sane  collected.  Haying  no  meana  to  pay  attorney's  fees  and 
costs,  he  arranged  with  C,  an  attorney,  to  taka  the  notes  for  collection. 
By  the  arrangement  C.  was  to  furnish  money  to  pay  costs  and  disbn'rsements, 
and  have  the  notes  Indorsed  to  him,  and  bring  snit  In  his  own  nam^  and  be 
reimbursed,  both  for  his  fees  as  attorney  and  for  advances  by  him  madb,'  oat 
of  the  proceeds  when  collected.  R.  then  Indorsed  the  notes  to  C,  who  gSTS 
blm  a  receipt  as  attorney,  stating  that  he  received  the  notes  for  collection. 
C  brought  salt  in  his  own  name,  obtained  Judgment,  and  had  an  execution 
issued,  but  the  same  was  returned  unsatisfied. .  C.  then  made  an  arrangement 
with  a  brother  of  one  of  the  defendants  In  the  Judgment,  by  which  the  brother 
conveyed  to  C.  a  tract  of  land,  and  C.  assigned  him  the  judgment,  and  paid 
him  a  sum  of  money  beside.  C  was  solvent  and  willing  to  pay  B.  whatever 
was  due  him  on  a  settlement  Held,  that  there  was  no,  resulting  •  trust  In 
favor  of  R.,  and  that  C.  did  Vot  hold  the  land  conveyed,  to  him  in  trust  tor 
R.,  and  that  R.  -was  only  entitled  to  recover  the  money  due  him  on  a  fair 
settlement 

RssuLTiNO  Tbust.— It  scems  that  when  the  |K>rtlon  of  the  purchase  m»n«y 
furnished  by  the  party  claiming  the  benefit  of  a  resulting  trust,  it  qot  ait 
aliquot  portion  of  the  whole,  there  is  no  resulting  trust  corresponding  with 
the  portion  of  the  purchase  money  so  furnished. 

BicBBB  cQiiPKLLiNO  Cbstui  Qus  TO  CONVST  TO  TaDsmi.-^  A  decree  establish- 
ing a  trust  In  favor  of  the  oeatui  flfue«  and  making  allowances  to  the.  trustee 
for  moneys  by  him  advanced  In  and  abont  the  trust  estate,  and  directing  the 
trustee  to  execute  a  conveyance  of  the  trust  estate  to  the  cestui  que  before 
payment  of  the  moneys  advanced  by  the  trustee.  Is  erroneous.  The  paymant 
of  the  money  should  be  made  a  condition  precedent  to  the  conveyanee. 

AppEiLL  from  the  District  Court,  Third  Judicial  District, 
Santa  Olara  Counly. 

The  facts  are  stated  in  the  opinion  of  the  Court 

J,  Olarke,  Appellant  in  pro.  per. 

The  defendant  having  paid  th^  cash  consideration  of  ei^ht 
hundred  dollars  of  his  ewn  money,  (as  foimd  bj  the  Court)  — 
even  conceding  that  the  judgment  was  held  wholly  in  trust  for 
the  plaintiff — the  right  of  the  defendant  in  equity  would  be  to 
follow  the  land,  not  for  the  purpose  of  getting  a  share  of  it  cor- 
responding to  the  amount  of  the  judgme^it^j  relative  to  the 
eight  hundred  dollars;  por,  secondly,  to  get  the  whole  of  'it 
hy  paying  defendant  the  eight  hundred  dollars  (as  the  Judge* 
below,  in  effect,  decides)-— but  simply  Xq'  hsL^o  the  amourU  of 
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ike  judgment  declared  a  lien  upon  (he  land,  and  to  xealize  it,  if 
nooessaiy,  by  a  judicial  sale  of  the  latter. 

Tiiis  remedy  the  plaintiff  has  no  oocasion  to  pursue;  for  it 
is  not  pretended  that  the  defendant  has  not,  at  all  times,  been 
willing  to  account  to  plaintiff  for  the  amount  of  the  judgment 
as  so  much  cash. 

Greenleaf  8  Cruise  <hi  Beal  Property,  391 :  '^  Lord  Hardwick 
lias  said  that  when  the  whole  consideration  moved  from  o&e^ 
and  the  conveyance  is  made  to  another,  there  is  a  resulting 
trust  for  the  person  who  paid  the  consideration ;  but  he  never 
knew  it  when  the  consideration  moved  from  several  persons.'' 

In  Drop  V.  Norton,  2  Atkins,  74,  the  Court  say:  "When 
tiie  purchase  money  is  paid  by  one,  and  the  legal  estate  is  in 
another,  this,  by  operation  of  law,  is  a  resulting  trust  for  the 
person  who  paid  the  money;  and  the  doctrine  is  very  ri^t, 
when  the  whole  purchase  money  is  paid  by  one  person.  But 
then  the  whole  value  of  the  purchase  is  not  paid  by  Colonel 
Norton,  for  the  fifteen  hundred  pounds  is  only  part  of  the  con- 
sideration.    I  am  of  opinion  that  there  is  no  resulting  trust" 

Hovendeoi  on  Frauds,  Vol.  I,  p.  471,  states  that  ^^  althou^ 
personally  misapplied  by  a  trustee  may  be  traced  irdo  the  pur- 
chase of  land,  it  does  not  follow  that  in  all  cases  the  land 
purchased  must  belong  to  the  cestui  que  trust  of  the  monsf 
with  which  it  was  purchased.  The  personal  estate  may  be 
chargeable  upon  and  demandable  out  of  the  real  estate  so  bou^t, 
bat  it  may  only  constitute  a  lien  upon,  not  give  tide  to  the 
estate  itself.  To  this  limited  extent  the  equity  of  a  case  mud 
plainly  be  confined  when  an  estate  shaU  appear  to  have  been  pur- 
chased partly  wUh  his  own  and  partly  with  trust  moneys"  and 
he  cites  Lewis  v.  Maddox,  17  Yes.  58 ;  Savage  v.  Carroll,  I 
Ba.  &  Beat.  285;  see  Myers  v.  Myers,  )i  IfcCord's  Ch.  R  265. 

8.  0.  Houghton,  for  Beepondent 

.  From  the  time  Clarke  obtained  the  conveyance  from  VaUejo^ 
he  claimed  to  be  the  sole  owner  of  the  premises,  and  denied 
that  Bobles  had  any  rights  therein.  This  dispenses  with 
the  necessity  for  a^  demand.     The  rule  in  chancery  is,  if  the 
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defendant  denies  the  right  of  the  plaintiff,  he  cannot  insist  in 
his  defense  that  there  was  no  demand.  (Ayer  v.  Ayer,  16 
Pick.  8850 

The  appellant  contends  that  beeaose  only  a  part  of  the  con* 
dderation  of  the  convejanoe  from  Yallejo  to  Clarke  was  paid 
with  properly  of  Bobles,  no  trust  ooald  result  to  him,  and 
that  the  remedy  of  Bobles  is  limited  to  having  the  amount  of 
the  judgment  declared  a  lien  on  the  land  conveyed  by  Yallejo 
to  Clarke. 

In  support  of  this  position  he  cites  the  case  of  Wallace  v. 
Duffield,  2  Sergt.  &  Bawle,  621,  and  quotes  from  the  opinion 
of  Mr.  Justice  Gibson.  There  are  three  opinions  in  that  case, 
and  the  point  there  decided  does  not  sustain  appellant^s  views, 
but  is  an  authdrity  against  him. 

The  rule  as  declared  by  Mr.  Justice  Qibson  in  that  case,  hair 
never  been  followed,  and  the  same  Judge,  then  Chief  Justice, 
in  delivering  the  opinion  of  the  Court  in  Kissler  v.  Kissler,  2 
Watts,  824,  after  discussing  the  question,  and  expressing  some 
doubt  of  the  correctness  of  the  ruley  declares  it  settled  by  our 
Courts  ^  that  a  purchase  with  trust  money  in  whole  or  in  part, 
gives  the  owner  of  the  money  a  correspondent  ownership  of 
the  land,''  and  cites  as  authorities  Duffidd  v.  WaUaee,  (one  of 
the  teases  relied  upon  by  appellant  as  supporting  his  position,) 
and  Qregory  v.  Better,  1  Ball,  189,  and  Oemum  v.  Oabbald,  8 
Binn.  802. 

The  quotation  made  from  Hovenden  on  Frauds,  is  not  sus- 
tained by  the  cases  cited  in  support  of  the  rule  as  there  stated. 

Lewis  V.  Maddox  is  a  case  of  a  marriage  contract,  providing 
that  all  the  personal  estate  acquired  or  possessed  by  the  hus- 
band, should  at  his  death,  in  case  she  survived  him,  go  to  his 
wife.  During  the  marriage  he  purchased  an  estate,  partly 
with  his  own  funds  and  partly  with  funds  borrowed  by  him, 
an.d  it  was  held  that  the  amount  of  his  own  money  used  in  that 
purchase  could  be  followed  into  the  land.  It  was  not  sought 
to  take  the  land  instead  of  the  money. 

Myers  v.  Myers,  2  MoCord's  Oh.  R  265,  also  cited  as  sup- 
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porting  the  same  principle,  is  a  case  where  an  executor  had 
mingled  trust  funds  with  his  own  in  the  purchase  of  prupertj. 

In  the  opinion  of  the  Court  occurs  the  following  haguago: 
"And  there  is  no  rule  of  equity  better  settled  than  that  a  trus- 
tee shall  not  be  permitted  to  employ  the  trust  fund  for  his  own 
benefit;  %11  purchases,  therefore,  made  with  the  funds  of  the 
trust  estate,  wiU  be  considered  for  the  benefit  of  the  cestui  que 
trust  That  principle  is  exemplified  in  numerous  cases  where 
it  has  been  held  that  executors,  attom&ys,  and  trustees,  shall 
not  purchase  at  their  own  sales,  nor  of  their  ce^m  que  trusts, 
clients,  etc.  All  persons  acting  in  such  representattve  capaci- 
ties are  considered  in  equity  as  trustees,  and  are  governed  by 
the  same  rules;  and  it  is  no  answer  on  the  part  of  the  defend- 
ant that  he  has  so  mixed  up  the  two  funds  together  that  be 
cannot  distinguish  one  from  the  other,  A  person  may,  some- 
times, by  mixing  the  estate  of  another  with  his  own,  subject 
himself  to  the  loss  of  both,  for  it  is  his  own  fault  ^at  the; 
have  not  been  kept  separate." 

It  is  submitted  that  the  principle  contended  for  by  the  appel- 
lant ig  not  supported  by  any  autiiority  cited  by  him,  or  indeed 
by  any  other. 

The  right  of  Robles  is  not  limited  to  following  his  property 
into  the  land.  He  has  his  election  to  hold  his  trustee  person- 
ally liable,  or  he  may  follow  the  fund  belonging  to  him  into 
the  land,  and  have  it  raised  out  of  it  by  a  sale  thereof,  or  he 
may  claim  the  land  itself. 

This  rule  is  well  settled,  and  is  supported  by  nunaerous 
authorities. 

"  In  all  cases  where  trust  funds  have  been  misemployed  or 
moneys  placed  in  the  hands  of  others  in  a  fiduciary  capacity 
have  been  invested  in  property  without  the  consent  of  the 
beneficiary,  a  trust  resultsi- unless  the  cestui  que  trust  elects  to 
take  the  money  instea4  thereof."  (Tiffany  &  Bullard  on 
Trusts  and  Trustees,  33,  84,  480;  Seaman  v.  Cook,  14  OL 
505 ;  Tarry  v.  Bank  of  Orleans,  9  Paige,  663;  Van  Upps  v. 
Van  Epps,  Idem,  237,  241;  Hawteyx.  Crcrn^,  4  Cowen,  736; 
Qvackenbudi  v.  Seaman,  9  Paige,  334.) 
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Appellant  in  reply. 

Plaintiff's  counsel  makes  a  mistake  as  to  (he  fuUwre  of  the 
trust  -with  which  defendant  was  inveeted*  '  It  was  not  a  trust 
of  land,  to  be  rented,  used,  or  managed.  It  was  a  trust  of  a 
judgment,  (strictly,  of  part  of  a  judgment,  but  the  principle 
is  the  same,)  to  be  turned  into  money,  and  nothing  else,  and 
this  whether  by  acknowledging  satisfaction  of  it  if  paid  by 
the  judgment  debtors,  or  by  assigning  it  if  assumed  by  one 
liable,  or  supposing  himself  liable,  as  surety.  Surely,  the 
judgment  was  not  intended  to  be  kept,  to  be  held  as  an  inved^ 
ment,  as  so  much  desirable  property,  which  it  would  b©  a  fraud, 
a  breach  of  trust,  to  part  with  foi*  money  1 

By  the  Court,  Sawyeb,  J. 

There  is  no  conflict  in  the  testimony  bearing  upon  most  of 
the  controlling  issues  presented  by  the  -pleadings  in  this  case, 
and  the  findings  must  depend  mainly  upon  the  oonstruction 
put  upon  the  evidence.  Some  of  the  findings  are,  in  our 
judgment,  clearly  not  in  accordance  with  the  evidence;  some 
embrace  only  a  part  of  the  facts,  and  require  qualification, 
and  some  issues  presented  by  the  answer,  having  an  important 
bearing  on  the  rights  of  the  parties,  should,  under  the  evi- 
dence, have  been  found  for  the  defendant,  but  do  not  appear 
to  hare  been  passed  upon  by  the  Court 

The  following  are  the  leading  facts  found  by  the  Court,  or 
when  not  found  by  the  Court,  as  herein  stated,  or  not  passed 
upon  at  all,  to  our  minds  clearly  established  by  uncontradicted 
evidence. 

On  tie  second  of  April,  1858,  the  plaintiff  executed  to 
Antonio  Larrain  a  conveyance,  purporting  to  convey  an  undi- 
vided half  of  a  tract  of  land  called  Santa  Rita,  or  Rincon  de 
San  Francisquito,  excepting  a  designated  tifact  of  fifty  acres, 
reserved  to  the  grantor,  for  the  consideration  of  two  thousand 
dollars,  receiving  in  payment  six  hundred  dollars  in  cash  and 
two  notes  of  Larrain,  guarimteed  by  Salvator  Vallejo  —  one 
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for  four  hxmdred  dollars,  payable  in  thirty  days,  and  one  for 
one  thousand  dollars,  payable  in  six  months.  There  are  cove- 
nants of  warranty  in  the  deed,  and  although  the  granting  part 
purports  to  convey  an  undivided  half,  there  is  a  provision  that 
^'the  covenants  of  this  deed  shall  not  extend  to  deeds  which 
from  time  to  time  have  been  made  of  several  and  separate 
parcels  of  said  land  to  purchasers  thereof,  but  only  to  said 
entire  interest  and  the  residue  or  remainder  thereof  after  snch 
sales,"  etc,  thereby  showing  that  lands  had  been  conveyed, 
and  that  a  full  undivided  half  did  not  pass,  as  purported  in 
the  granting  clause;  and  other  evidence,  in  regard  to  which, 
however,  there  is  some  question  as  to  its  admissibili^,  shows 
that  a  very  considerable  portion  of  said  rancho  had  been  thus 
conveyed.  According  to  the  testimony  of  Mrs.  Larrain,  widow 
of  Antonio,  which  is  uncontradicted,  Bobles  first  made  the 
agreement  with  Mariano  Q.  Vallejo  to  sell  to  him;  then  Val- 
lejo  requested  Larrain  to  buy  it  and  take  the  deed  in  his  name, 
but  for  the  benefit  of  said  M.  O.  Yallejo,  the  real  party  in 
interest.  M.  G.  Vallejo  was  present  at  the  time  and  furnished 
the  money  to  make  the  cash  payment,  and  the  notes  were 
given  for  the  balance.  At  the  time  the  deed  was  made,  M.  0. 
Vallejo  handed  the  money  to  the  witness,  Mrs.  Larrain,  and 
she  gave  it  to  Bobles.  On  the  same  day  Larrain  conveyed  it 
to  said  M.  G.  Vallejo.  The  notes  were  executed  by  Antonio 
Larrain  and  guaranteed  by  Salvador  Vallejo,  a  brother  of  K. 
G.  Vallejo,  the  real  purchaser,  whose  name  does  not  appear 
on  the  notes.  The  notes  were  not  paid  when  due,  and  plain- 
tiff, Bobles,  being  without  funds  to  pay  costs  of  suit,  and 
requiring  some  small  advances  for  personal  expenses,  desired 
defendant,  Clarke,  to  make  the  advance  of  cash  and  the  costs, 
and  collect  the  notes,  taking  his  advances  and  fees  for  services 
in  collecting  out  of  the  proceeds.  Defendant  ccmsented  to  do 
so,  on  condition  that  plaintiff  would  assign  the  notes  to  him, 
to  enable  him  to  control  them,  and  thereby  secure  his  advances 
and  compensation.  Thereupon  plaintiff  indorsed*  the  notes 
to  defendant  for  this  purpose,  defendant^  giving  him  an 
acknowledgment  in  writing  that  the  notes  ware  received  for 
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collection.  The  defendant  at  the  same  tame  advanced  plaintiff 
thirty-five  dollars  cash,  for  his  personal  nse,  taking  a  written 
acknowledgment  for  the  money  so  advanced.  Suit  was  imme- 
diately  brought  by  defendant  in  his  own  name  against  the 
maker  and  guarantor,  defendant  advancing  the  necessary  costs. 
The  suit  was  defended  by  able  counsel,  on  the  ground  that 
there  was  a  breach  of  covenants  of  warrant  in  Roble's  con- 
veyance; but  judgment  was  finally  entered  in  favor  of  plain- 
tiff for  one  Uiousand  three  hundred  and  eighty-two  dollars 
and  sizty^nine  cents  debt,  and  thirteen  dollars  and  fifty  cents 
costs — a  small  payment  having  been  made  before  the  notes 
came  into  the  defendant's  possession.  For  his  services  in  pros- 
eeating  this  suit  under  the  circomatances,  the  Oourt  found, 
and  the  testimony  justified  the  finding,  that  defendant  was 
entitled  to  a  fee  of  five  hundred  dollars,  which,  added  to  his 
cash  advances  xmder  the  arrangement  with  plaintiff,  entitled 
him  to  the  sum  of  five  hundred  and  forty-eight  dollars  and 
fifty  cents  out  of  the  judgment  EzecuticA  was  taken  out 
njKm  the  judgment  and  sent  to  Kapa  County,  where  it  was 
supposed  Uiat  Salvador  Vallejo's  property,  if  he  had  any  sub- 
ject to  execution,  was  situated;  but  it  was  returned  unsatisfied. 
Larrain  was  totally  insolvent,  and  the  testimony  renders  it 
highly  probable,  if  not  entirely  certain,  that  nothing  could  be 
made  out  of  Salvador  Vallejo.  The  prospect  ef  making  the 
money  out  of  the  judgment  debtors  appearing  desperate,  as  it 
manifestly  was,  and  having  reason  to  suppose  that  the  pur- 
chase was  made  for  M.  G.  Vallejo,  the  d^endant  obtained  an 
interview  with  him,  and  sought  to  induce  him  to  assume  and 
pay  the  judgment,  at  the  same  time  insisting  that  he  (M.  G. 
Vallejo)  was  personally  liable  as  principal  and  the  land  sub- 
ject to  a  vendor's  lien.  Vallejo  alleged  that  he  had  paid  Lar- 
rain the  full  value  of  the  property  in  cash,  and  denied  that 
there  was  any  personal  liability  or  any  Uen  on  the  land. 
There  was  a  mortgage  on  the  premises  originally  for  five 
thousand  five  hundred  dollars,  drawing  interest  at  four  per 
oeot  per  month,  to  be  compounded  monthly  if  not  paid,  given 
to  one  Goodman,  but  then  held  by  S.  0.  Hastings,  but  what 
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amount  was  nnpaid  at  this  time  does  not  appear.  The  title 
was  still  unconfirmed  bj  the  authorities  of  the  United  States 
Govemmenty  but  a  proceeding  for  conjSjrmation  was  pending, 
the  claimants  being  represented  by  the  defendant  as  attorney. 
The  boundaries  were  still  indefinite  and  undetermined,  and  the 
title  and  condition  of  the  land  in  these  respects  were  unsettled 
and  unsatisfactory*  After  a  great  deal  of  negotiation  with  H. 
G.  Yallejo,  the  latter,  expressing  regrets  that  he  had  purchased 
in  the  present  condition  of  things  and  a  desire  to  protect  his 
brother  Salvador  in  respect  to  the  judgment,  propel  ta  sell 
and  convey  his  interest  in  the  premises  to  defendant  for  the 
said  judgment  and  eight  hundred  dollars  cash.  The  defendant, 
acting  upon  his  own  judgment  and  responsibility,  and  with- 
out consulting  plaintiff,  concluded  to  make  the  purchase  on 
his  own  account,  and  assume  himself  the  liability  to  pay 
plaintiff  the  amount  of  the  judgment  coming  to  him,  and  to 
account  to  him  for  it  as  so  much  cash  collected.  The  propo- 
sition was  accepted,  the  defendant  paid  out  of  his  own  funds 
tiie  eight  hundred  dollars  cash,  and  assigned  to  Vallejo  the 
judgment ;  and  Yallejo,  in  consideration  thereof,  on  the  29th 
of  March,  1869,  conveyed  the  premises  to  defendant  There 
is  no  pretense  that  the  defendant  was  not  at  the  time^  or  that 
he  has  not  been  at  all  times  since,  a  man  of  ample  means  and 
abundantly  able  to  pay  in  cash,  without  resorting  to  the  prop- 
erty purchased,  any  amount  that  may  be  due  to  plaintiff  on 
this  judgment,  nor  is  there  any  eridence  tending  to  show  that 
he  has  not  been  at  all  times  ready  and  willing  to  %cQOunt  with 
plaintiff  and  pay  him  any  sum  of  mon^  that  may  have  been 
due  him;  on  the  contrary,  the  defendant  testifies  that  he  has 
at  all  times  been,  and  that  he  now  is  ready  and  willing  to 
account  for  land  pay  any  sum  that  may  be  due  to  plaintiff. 
From  the  time  of  tikis  conveyance  the  defendant  has  daioad 
to  be  the  owner  of  the  whole  of  said  premisea. 

The  defendant  had  before  this  time  aegoured  laj^^e  interests 
in  said  rancho  through  mesne  oenveyances  ifpovn  plaint!^  fi» 
cuted  prior  to  the  coaQf7eyance  to  Lacraid;  4u^d  subsequent  to 
said  purchase  he.  acquired  other intmtitsijtlLeprein.    Qn  the  9^ 
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of  October,  1859,  long  subsequeiit  to  said  oonyeyaitce  of  Val- 
lejo  to  defendant,  S.  C,  Eastings,  tben  the  holder  of  said 
nciortgage  to  Goodman,  covering  said  premises  and  other  lands, 
commenoed  a  suit  to  foreclose  the  same,  olaiming  in  his  com- 
plaint, some  nine  thousand  dollars  to  be  due  thereon.  On  the 
25th  of  May,  1860,  more  than  a  year  after  said  conTeyanoe 
from  Vallejo  to  defendant,  and  at  a  time  when  said' plaintiff 
had  ceased  to  have  any  interest  in  said  premises  in  dispute, 
unless  he  had  an  interest  under  said  conveyance  from  Vallejo 
to  defendant,  said  defendant,  for  the  purpose  of  protecting  his 
interests,  procured  from  said  Hastings  an  assignment  to  himself 
of  said  mortgage,  for  which  he  paid,  out  of  his  own  funds,  the 
sum  of  five  hundred  dollars.  Said  defendant  then  amended 
the  complaint  and  brought  in  other  parties  defendants,  pur- 
chasers subsequent  to  said  mortgage^  and  prosecuted  said  suit 
to  a  decree  for  his  own  benefit  in  the  name  of  the  said  Hast- 
ings. Said  plaintiff  appeared  in  said  suit  by  other  eounsel, 
and  litigated  said  action,  setting  up  in  said  suit  that  defendant 
Clarke  held  as  trustee  for  him.  Said  defendant  also  filed  a 
petition  of  intervention  in  said  suit  on  his  own  behalf,  and  his 
interest  in  said  suit  appeared  upon  the  record  of  said  cause. 
After  a  long  litigation,  a  diecree  was  finally  entered  on  the  4th 
of  September,  1862,  for  a  large  sum  of  money.  An  order  of 
sale  issued,  and  the  interest  of  said  Robles  in  said  premises 
was  sold  to  said  defendant,  and  the  amount  of  his  bid  credited 
on  said  judgment. 

iSince  the  sale  from  Vallejo  to  Clarke,  a  final  confirmation  of 
the  said  grant  has  been  obtained,  and  several  contests  have 
occurred  between  the  claimants  under  this  grant,  and  the  gran- 
tees of  adjoining  grants,  as  to  the  boundaries,  in  which  said 
defendant  intervened,  claiming  to  act  for  his  own  interest,  and 
by  his  efforts  sought  to  enlarge  the  boundaries  of  said  rancho 
by  moving  back  the  lines,  as  insisted  upon  by  the  adjoining 
claimants.  Ln  resisting  the  enoroadiments  of  neighboring 
claimants,  he  incurred  considerable  expense  in  costs  and  dis- 
bursements, which  were  paid  out  of  his  own  funds,  and  he 
performed  a  large  amount  of  professional  labor.    After  most 
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of  these  results  were  aoeomplishedy  the  plaintiS,  for  the  first 
time,  set  up  a  claim  that  he  was  entitled  to  the  sole  benefit  of 
the  purchase  made  by  defendant  from  Vallejo,  and  of  all  the 
increased  value  given  to  the  property  by  the  subsequent  labor 
bestowed,  and  expenses  incurred  by  the  defendant  in  that  behalf ; 
but,  so  far  as  anything  to  the  contrary  is  shown  by  the  record, 
without  ever  offering  to  refund  to  defendant  his  advances,  or 
compensate  him  for  his  various  services.  To  enforce  this  claim 
he  brought  the  present  action,  wherein  he  asks  a  judgment  to 
the  effect  that  said  premises  are  held  by  said  defendant  in  trust 
for  said  plaintiff,  and  that  defendant  be  adjudged  to  coxlybj 
to  said  plaintiff  said  undivided  half  of  said  rancho  convejed 
to  said  defendant  by  said  Vallejo. 

The  decree  was  for  plaintiff,  and  defendant  appeals. 

The  foregoing  statement  of  facts  is  sufficient,  and  perhaps 
more  than  sufficient,  to  explain  the  grounds  of  our  decision. 

It  is  claimed  by  the  plaintiff  that  there  is  on  these  facts  a 
resulting  trust  in  his  favor.  The  principle,  supported  by  a 
number  of  authorities  (2  Paige,  238;  18  HL  288;  30  Maine, 
127;  14  Gray,  121;  16  Wend.  660;  1  Hov.  Frauds,  471;  1 
Ball  and  Beat  284)  that  where  the  portion  of  the  purdiaae 
money  furnished  by  the  party  claiming  the  benefit  of  a  trusi 
is  not  an  aliquot  part  of  the  whole,  there  is  no  resulting  trust 
corresponding  with  the  portion  of  the  purchase  money  so  paid, 
seems  to  be  admitted  by  respondent;  for  it  is  insisted  that 
where  the  party  taking  the  deed  in  his  own  name  wrongfollj 
mingles  the  money  of  another  with  his  own,  in  making  the 
purchase,  in  such  manner  that  it  cannot  be  distinguished,  or 
does  not  constitute  an  aliquot  part  of  the  whole  amount  paid, 
then  he  must  suffer  the  inconvenience,  if  any,  and  a  trust 
results  to  the  other  party  to  the  extent  of  the  whole  property 
purchased ;  and  upon  this  principle  the  present  judgment  seems 
to  be  founded. 

If  there  is  a  resulting  tnut  to  any  extent  in  favor  of  the 
plaintiff  in  this  case,  it  must  depend  upon  the  principle  of  that 
class  of  cases,  where  a  party  wrongfully  purchases  proper^  in 
his  own  name,  with  funds  in  his  hands  held  in  a  fidndarr 
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capacity.  The  imal  caaee  fotmd  in  the  books  under  this 
dass  are,  such  aa  where  funds  are  placed  in  the  hands  of  an 
agent  for  the  purchase  of  property,  or  the  purposes  of  trade, 
and  he  invests  them  in  his  own  name;  or  where  executors, 
guardians,  and  the  like,  who  are  charged  with  the  manage- 
ment of  funds  belonging  to  others,  invest  them  in  their  own 
name,  and  for  objects  not  contemplated.  In  all  such  cases, 
the  funds  placed  in  the  hands  of  the  trustee  have  been  misap- 
plied, in  violation  of  the  duties  of  the  trustee,  and  when  the 
party  in  such  cases  violates  the  trust,  and  wrongfully  pur- 
chases property  for  his  own  benefit,  with  the  funds  in  his 
hands  in  a  fiduciary  character,  he  will  not  be  permitted  to 
enjoy  the  profits  of  a  successful  operation,  wrongfully  made 
at .  the  risk  of  his  eedui  que  tru^.  The  principle  is,  that 
where  funds  are  placed  in  the  hands  of  a  party  for  safe  keep- 
ing, or  to  be  employed  for  the  advantage  of  the  owner,  it  is 
the  duty  of  the  party  aceeptiiig  the  confidence  to  do  every 
reasonable  thing  in  his  power  to  accomplish  in  the  most 
advantageous  manner  the  object  of  the  trust  reposed  in  him. 
The  general  rule  upon  the  subject  is  founded  upon  the  moral 
obligation  resting  upon  a  party  to  refrain  from  placing  himself 
in  relations,  which  ordinarily  excite  a  conflict  between  self- 
interest  and  integrity.  In  the  class  of  cases  referred  to,  where 
there  is  a  breach  of  good  faith,  and  a  misapplication  of  the 
trust  fund,  a  Oourt  of  equity  will  convert  the  party  violating 
the  confidence  reposed  in  him  into  a  trustee,  whenever  neces- 
sary to  protect  the  interest  of  the  confiding  party,  and  do  jus- 
tice between  thenu 

The  question  is,  does  the  case  under  consideration,  fall 
within  tJbe  principle!  We  think  not  We  have  examined  a 
large  number  of  cases,  and  we  do  not  find  one  that  goes  far 
enou^,  when  carefully  considered,  to  sustain  the  judgment  in 
this  casa  The  plaintiff  has  two  notes  which  the  maker  and 
guarantor  refuse  to  pay.  Being  without  means  to  pay  the 
costs  of  litigation,  and  in  want  of  a  small  sum  for  his  own 
purposes,  he  agrees  wilh  the  defendant,  an  attorney  pecuni- 
arily responsible,  to  take  the  notes  for  collection,  advance  him 
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£^  small  sum  for  his  immediate  i^ants,  also  the  disbunemeolB 
in  the  suit^  and  take  his  oompeoaatkui  and  advanoes  out  of  the 
monej  when  collected;  and  to  give  the  attorney  the  control 
of  the  notes  he  indorses  them  to  him,  thereby  placing  the 
legal  title  in  hinu  The  only  object  the  plaintiff  has,  and  the 
only  purpose  of  the  trust,  so  far  as  his  own  interest  is  con- 
cerned, is  to  convert  the  notes  into  money.  The  object  of  the 
trust  was  to  realize  the  money,  not  to  invest  the  proceeds  in 
other  property  of  any  description  whatever.  The  attorney, 
by  making  the  advances  and  prosecuting  the  suit,  also  acquired 
an  equitable  interest  in  the  proceeds  of  the  note  by  the  express 
understanding  betweezk  them.  The  attorney  prosecutes  the 
suit,  advancing  the  disbursements  in  addition  to  the  small 
advances  made  for  the  personal  convenience  of  the  plaintiff. 
Judgment  is  finally  obtained^  execution  issued  and  returned 
unsatisfied  —  the  judgment  debtors  proving  to  be  insolvent 
The  only  hope  remaining  is  that  a  vendor's  litti  may  be 
enforced  against  the  land  which  formed  the  oonsideration  of 
the  notes,  said  land  being  then  in  the  hands  of  a  third  party. 
But  the  proof  shows  that  the  land  waa  purchased  not  for  the 
party  taking  the  deed  and  making  the  notes,  but  for  another 
party  who  advanced  the  cash  payment  and  to  whom  it  was 
conveyed  the  same  day — that  the.  plaintiff  was  present  at  the 
transaction  and  must  have  imderstood  the  facts — that  he  took 
the  note  of  one  party  guaranteed  by  another,  neither  of  whom 
was  in  fact  interested  in  the  purchase^  instead  of  the  notes  of 
the  real  purchaser — and  no  fraud  was  alleged  or  claimed  in 
the  transaction.  It  is  not  at  all  certain  that  a  TsndcH^s  lien 
could  be  maintained  under  such  circumstances.  A  security  is 
taken  from  parties  known  not  to  be  interested  in  the  purchase^ 
and  this  is  usually  deemed  to  be  a  waiver  of  a  vBadcNr's  lien. 
(Baum  V.  Qrigshy,  21  Cal.  175.)  But  at  best  the  question 
was  doubtful,  and  to  pursue  tile  land  would  involve  further 
expense  and  harassing  litigation.  At  this  alage^  Yallejo  ofien 
to  convey,  the  premises  to  the  defendant  in  consideration  of  an 
assignment  of  the  judgment  and  the  further  sum  of  ei^t 
hundred  doUans  in  cash,  being  two  hundred  d<dlar8  mofe  than 
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was  originally  paid.  The.  objeet  of  tbe  truflty  ao  far  as  the 
plaintiff  was  conoemed,  was  to  realise  his  money,  and  the 
defendant  haying  ample  means  of  his  own  a^ide  from  the 
property  in  question  to  pay  the  amount,  and  haviqg  a  large 
equitable  interest  in  the  judgment,  concludes  to  take  the  risk, 
make  the  purchase  on  his  own  accoimt,  and  account  to  plain- 
ti£F  for  his  share  of  the  judgment  as  so  mueh  cash  collected, 
and  closes  the  transaction  in  this  way  by  advancing  the  eight 
hundred  dollars  out  of  his  own  funds,  assigning  the  judgment, 
and  taking  a  conveyance  of  the  property.  The  Judge  finds 
that  the  defendant  was  entitled  to  have  out  of  the  judgment 
for  his  services  and  advances,  five  hundred  and  thirty-eight 
dollars  and  fifty  cents,  which,  deducted  from  the  amount  of 
the  judgment,  one  thousand  three  hundred  and  eighty-two 
dollars  and  sixty-four  cents^  leaves  eight  hundred  and  forty- 
four  dollars  and  thirteen  cents  to  be  accounted  for  to  plaintiff. 
The  defendant  paid  cash,  eight  hundred  dollars,  making  his 
amount  put  in,  besides  the  sum  due  plaintiff,  one  thousaiid 
three  hundred  and  thirty-eight  dollars  and  fifty  cents.  And 
subsequently  defendant  expended  other  sums  and  performed 
other  labors  in  perfecting  and  protecting  a  title  both  embar- 
rassed and  encumbered  in  various  ways. 

What  is  thare  oo.  the  part  of  the  defendant  in  this  transac- 
•tion  that  is  objectionable  <m  the  score  of  the  strictest  principles 
of  good  morals,  or  in  any  respect  inconsistent  with  his  duty  to 
his  client?  Had  he  immediately  tendered  plaintiff  in  cash 
the  foalanee  eiedited  to  him,  the  most  rigid  causist  could  find 
nothing  in  the  transaction  of  which  he  could  complain.  The 
defendant  would  have  performed  to  its  fullest  extent  the  object 
of  the  trust  Had  the  judgment  been  a  lien  on  the  property, 
and  had  he  purchased  it  at  a  sale  on  the  execution  for  a  sum 
less  than  tilie  amount  coming  to  his  client  on  the  judgment, 
and  sought  to  retain  the  benefit  of  the  purchase  for  himself, 
his  interest  and  his  duty  wou^  have  conflicted:  for  in  that 
case  it  would  have  been  his  interest  to  obtain  the  land  at  as 
lovr  a  rate  as  possible,  while  it  would  hav^  been  his  duty  to 
get  a4  much  as  possible. out  of  the  land,. until  su^fficient  should 


330      SUPBEME  COURT— APRIL  TERM,  1864. 

Boblfltv.  CUuto. 

be  realized  to  liquidate  the  amount  due  to  the  client  Bnt 
this  was  not  his  position.  The  chance  for  TnafriTtg  the  numej 
on  the  judgment  was  desperate.  An  opportunity  occurred 
wherein,  by  advancing  a  considerable  sum  of  money  himself 
and  taking  upon  his  own  shoulders  all  the  risks  of  a  purchase 
of  the  lands,  in  the  condition  stated,  upon  which  he  had  no  judg- 
ment lien,  he  could  secure  his  own  interest  in  the  judgment, 
and  at  the  same  time  fulfil  both  the  letter  and  spirit  of  his  tnut, 
and  he  embraced  it.  In  this  we  can  see  no  breach  of  duty,  or 
misapplication  of  trust  funds  within  the  principle  of  any  case 
that  has  been  brought  to  our  notice,  unless  the  fact  that  the 
amount  due  plaintiff  was  not  immediately  tendered  to  him  in 
cash  by  defendant  changes  the  aspect  of  the  case. 

There  is  not  the  slightest  evidence  in  the  record  that  the 
defendant  has  ever  to  this  day  been  called  upon  to  account,  or 
that  he  has  not  been  both  able  and  willing  to  pay  over  the  entire 
amount  due.  On  the  contrary,  the  testimony  shows  that  the 
defendant  has  been  at  all  times,  and  that  he  now  is  ready  and 
willing  and  able  to  account  and  pay  over  any  sum  that  may 
be  due. 

The  defendant  claims,  in  his  answer,  that  at  the  time  this 
purchase  was  made,  and  at  all  times  since,  there  were  other 
sums  of  money  due  from  plaintifF  to  defendant  greater  than  the 
amount  due  on  said  judgment,  and  Ihat  upon  a  just  aocountinp 
there  would  have  been  at  all  times  a  balance  due  from  plaint*  S 
to  defendant.  And  there  is  enough  in  the  record  to  render  it 
highly  probable,  that  at  the  time  of  the  purchase  of  the  land 
in  question,  plaintifF  was  indebted  to  defendant  in  other  sums 
sufficient  to  absorb  nearly  all,  if  not  all  of  the  said  balance; 
as,  for  instance,  the  defendant  alleges,  among  other  things,  ss  a 
counter  claim  in  this  action,  that  he  holds  a  note  executed  by 
plaintiff  to  defendant  for  the  sum  of  five  hundred  and  seventy- 
six  dollars,  borrowed  money,  dated  July  22, 1866,  several  years 
before  the  conveyance  of  said  land,  and  that  the  whole  of  said 
sum  and  interest  thereon  still  remains  due  and  unpaid  The 
plaintiff  demurred  to  this  counter  daim,  on  the  ground  that 
the  cause  of  •aetioii  appears  to  be  barred  by  the  Statute  of 
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limitatioxis  and  had  judgment  on  the  deniimer«  If  such  was 
the  condition  of  aocotint  between  the  parties  at  the  time  of 
the  purchase  from  Vallejo^  there  can  be  no  equitable  ground 
for  the  claim  set  up  by  plaintiff  in  this  action^ 

But,  however  this  may  be,  we  do  not  think  the  mere  fact 
that  no  settlement  of  the  matters  between  the  parties,  when 
defendant  does  not  appear  to  have  been  called  upon  to 
account,  is  sufficient  to  show  a  breach  of  trust,  and  convert 
defendant  into  a  trustee  under  the  state  of  facts  shown  in  this 
record. 

The  Court  below  found  that  defendant  purchased  the  land 
and  assigned  the  judgment  referred  to  in  fraud  of  the  rights 
of  plaintiff.  There  is,  to  our  minds^  no  testimony  showing  a 
fraud  in  fact,  and  we  must  therefore  conclude  that  the  learned 
Judge  who  tried  the  case  ccmsidered  the  transaction,  in  view 
of  the  existing  rdations  of  the  parties,  as  fraudulent  in  law. 
The  question  as  to  whether  a  transaction  honest  in  itself,  is 
or  no^  nevertheless,  to  be  regarded  as  fraudulent  in  law,  often 
depends  upon  nice  distinctions;  and  when  we  consider  the 
great  mass  of  authoritieB  upon  the  subject,  not  always  con- 
sietent  with  each  other,  it  is  not  surprising  that  errors  fre- 
quently occur  in  the  rulings  of  the  Courts  in  the  hurry  of 
trials  of  cases  like  this  at  nisi  priua.  We  think  the  facts 
appearing  in  the  record  in  this  case  do  not  show  the  trans- 
action under  consideration  to  be  fraudulent  in  law,  and  that 
the  Court  erred  in  this  finding. 

In  the  purchase  of  the  land  we  think  the  defendant  acted 
in  good  faith,  and  not  in  violation  of  a  trust 

Upon  a  careful  consideration  of  all  the  circumstances  under 
which  this  purchase  was  made,  we  are  folly  satisfied  that  it 
would  not  only  not  be  equitable,  but  on  the  contrary  grossly 
inequitable,  to  charge  the  defendant  as  trustee  for  the  benefit 
of  the  plaintiff  and  compel  a  conveyance  of  the  land* 

The  plaintiff,  however,  if  there  is  anything  due  him,  is 
entitled  to  a  judgment  for  such  amount,  and  to  have  it  charged 
aa  a  lien  upon  the  land  in  controversy.  The  state  of  the 
accounts  between  the  parties  was  not  ascertained  on  the  for- 
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mer  trial.  For  the  purpoee  of  ascertming  what  amount,  if 
any,  is  due  from  defendant  to  plaintifi,  a  new  trial  must  be 
had.  The  views  we  have  expressed  are  sufficient  for  the  pur- 
poses of  the  decision^  and  to  guide  the  Court  below  in  ita 
further  proceedings. 

There  are  several  other  questions^  to  some  of  whieh  we  will 
allude  without  discussing  them. 

Admitting  that  defendant  is  chargeable  as  a  trustee  and  liable 
to  be  called  upon  to  convey,  it  is  evident  that  the  decree,  if 
its  terms  are  complied  with,  woidd  compel  defendant  to  con- 
vey a  much  larger  interest  in  the  land  than  he  acquired  under 
the  purchase  from  Vallejo. 

The  questions  growing  out  of  the  proceedings  under  the 
assignment  of  the  mortgage  from  Hastings  to  defendant  we 
shall  not  discuss,  for  under  the  view  we  have  taken,  it  is  noC 
necessary  to  determine  whether  a  party  charged  as  trustee  in 
invitum  can  purchase  for  his  own  benefit  an  interest  in  the 
property  adverse  to  that  of  the  cestui  que  trust.  The  judg- 
ment, however,  is  erroneous  in  annulling  the  decree  of  fore< 
closure  in  the  suit  of  Hastings  r.  RobUs  ei  oL,  and  direeting 
that  satisfaction  of  said  judgment  be  entered  of  record. 
Such  a  judgment  is  entirely  without  the  scope  of  the  facts 
allied  in  the  complaint  in  this  action.  True,  the  defendant 
in  his  answer  set  up  a  title  to  the  land  in  question,  derived 
under  those  proceedings;  but  admitting  that  the  proceedings 
were  proven  to  be  void  or  voidable  on  the  ground  of  fraud 
or  otherwise,  the  Court  was  not  authorized  to  grant  such 
affirmative  relief  in  favor  of  the  plaintiff.  It  may  be  ques- 
tioned how  far  those  proceedings  can  be  attacked  collaterally, 
even  by  way  of  rebutting  a  title  set  up  under  them,  without 
fiilng  a  complaint  to  impeach  directly  and  vacate  the  judg- 
ment on  the  ground  of  fraud.  But  th«pe  can  be  no  doubt 
that  the  decree  is  erroneous  in  granting  to  the  plaintiff  afiSrm- 
ative  relief  in  this  action  by  annulling  the  judgment  and  orde^ 
ing  satisfaction  to  be  entered.  Such  relief  is  entirely  foreign 
to  any  case  made  by  the  allegations  of  the  complaint 

Admitting  the  judgment  to  be  right  in  other  respects,  it  is 
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erroneous  in  giving  the  plaintiff  sixty  days  after  defendant 
Clarke  should  make  the  conveyanoe  under  the  judgment  to 
pay  the  several  sums  found  due  to  Clarke  from  plaintiff  for 
the  advances  made  by  him  on  aooount  of  the  lands  in  contro- 
versy. The  payment  of  the  money  at  some  early  day  ought 
to  have  heen  made  a  condition  precedent  to  the  conveyance. 

It  follows  from  the  views  we  have  expressed  that  the  judg- 
ment must  be  reversed  and  a  new  trial  ordered. 

Judgment  reversed,  and  cause  remanded  for  farther  pro- 
ceedings, in  accordance  with  the  views  expressed  in  this 
opinion. 

Mr.  Jvftioe  Bhodxs  axpressed  no  opinion. 
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Lav  OP  JuDOMBNT  PSNDXKO  APPBAI*. —  Where  mn  appeal  has  been  taken,  and  a 
bond  tiifflelent  to  etaj  proceedlnga  Dpon  the  judgment  pending  the  appeal  has 
been  glTen,  the  lien  of  the  judgment  upon  the  real  estate  of  the  judgment 
debtor  In  tbe  county  where  the  same  was  docketed,  owned  by  him  at  the  date 
of  the  docketing  of  the  judgment,  or  subsequently  acquired,  until  the  Hen 
expires,  remains  a  valid  and  subsisting  lien  until  the  end  of  two  years 'from 
and  after  the  date  of  the  remittitur  from  the  Supreme  Court. 

JUDGMnrr  xv  Fobsclosusi  Casbs. —  In  foreclosure  cases,  a  formal  judgment 
in  personcm  may  be  rendered  against  the  defendant  for  the  amount  found 
due,  with  a  provision  for  its  enforcement  against  the  property  upon  which 
the  lien  Is  established,  or  a  Judgment  may  be  rendered  in  accordance  with  the 
old  chancery  practice,  enforcing  the  lien  and  directing  a  sale  of  the  property 
upon  which  it  is  established. 

0B4T  OF  Pbocbkdings  ON  APFBAL. —  If,  in  foreclosure  cases,  a  judgment  in  per- 
sonam Is  rendered  afgalast  the  defendants,  and  also  one  enforcing  the  lien, 
and  an  appeal  is  taken  from  the  whole  judgment  in  order  to  stay  proceed- 
Ings  upon  the  whole  judgment,  the  appellant  must  give  an  undertaking  f^r 
eosts,  one  In  double  the  amount  of  the  personal  judgment,  and  one  fpr  the 
Baymeut  of  waste  and  such  deficiency  as  may  remain  due 'after  the  aale  of 
*b9  property,  and  all  these  undertakings  n^ay  be  in  one  Instri^neBt,  or  lev- 
«rqi,  at  the  option  of  the  appellant 
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Bams. —  In  mieli  eaiea.  If  the  andertaklns  li  given  only  for  costs,  and  iraite 
and  deficiency,  an  execution  on  the  peraonal  Jadgment  is  not  stayed  pending 
the  appeal ;  and  it  the  undertaking  is  given  only  for  costs  and  doable  the 
amount  of  the  personal  judgment,  an  execution  for  the  sale  of  the  property 
npon  which  the  lien  is  foreclosed  is  not  stayed  pending  the  appeaL 

FOBK  OF  Undbbtakino  ON  AppBAi^ — When  the  judgment  is  for  the  eBfore^ 
ment  of  a  lien  and  a  sale  of  the  property,  the  undertaking  to  stay  a  sale  of 
the  property  pending  the  appeal  need  not  provide  for  the  payment  of  the 
value  of  the  use  and  occupation  of  the  premises. 

8Am. —  In  a  ease  where  the  Judgment  directs  a  sale  of  real  property,  the  vBde^ 
taking  on  appeal,  in  order  to  stay  a  sale,  need  only  provide  security  agtlnit 
waste,  unless  there  Is  a  provision  In  the  judgment  for  the  payment  of  a  de- 
fldency,  in  which  case  it  must  provide  for  the  payment  of  such  defldency. 

Mmmm. —  When  the  judgment  directs  a  sale  for  the  purpose  of  satlsfyhig  107 
Ue0  other  than  a  mortgage  lien,  the  undertaking  on  appeal,  to  stsy  a  tale. 
need  not  provide  for  the  payment  of  any  deficiency  which  the  judgment  may 
dlnet  to  he  paid. 

Wmmk  Lmr  of  JuDOiffmra  DxpnoM.— In  foreclosure  eases,  where  tiiere  la  a 
judgment  in  personam,  and  also  a  judgment  enforcing  a  lien  and  directing  t 
■ale  of  the  property,  and  the  undertaking  on  appeal  only  stays  the  aale  and 
provides  for  costs,  the  lien  of  the  personal  judgment  on  the  judgment  debtor's 
property,  in  the  county  where  it  la  docketed,  attaches  at  the  time  it  is 
docketed,  and  expires  at  the  end  of  two  years  from  the  time  the  perwnal 
judgment  is  docketed. 

GUIOD  ON  TiTLX. —  A  sale  by  a  Sheriff  of  real  estate  npon  an  execution  against 
the  grantor  will,  even  If  not  effectual  to  pass  the  title  to  the  purebaier, 
create  a  doubt  as  to  the  validity  of  the  grantee's  title,  and  cast  a  dood 
npon  it,  and  the  grantee  can  maintain  an  action  to  enjoin  the  sale. 

DmcMMM  FOB  Salb  op  Propbbtt  not  a  JuDGiinKT  L»N. —  In  foreclosure  eaan. 
If  the  plaintiff  does  not  obtain  a  personal  judgment  against  the  defendaat 
but  contents  himself  with  a  decree  enforcing  the  lien,  and  directing  a  aale  of 
the  property,  such  decree  does  not  become  a  judgment  Hen  on  the  other  prop- 
erty of  the  juO.'jrramt  debtor  until  after  a  sale  has  been  had  and  the  de- 
ficiency, If  there  be  one,  awertalned  and  docketed,  and  then  only  for  the 
amount  of  such  deflclency. 

■ancDTioN  ON  Pekso.nal  JuDOifXNT  AND  Sals  umdbb  Dbcbxb.-^  In  foreelosore 
cases,  where  there  is  a  personal  judgment  rendered  against  the  defendant. 
and  also  a  decree  In  equity  awarded,  the  plaintiff  may  either  issue  an  exeea- 
tlon  upon  his  personal  judgment  or  enforce  his  decree  by  a  sale  of  the  prop- 
erty, but  he  cannot  do  both  at  the  same  time,  and  if  he  Issue  execution  on 
the  personal  judgment  first,  the  money  realized  on  it  must  apply  on  the  judg- 
ment and  a  sale  of  the  property  under  the  decree  afterwards  made  for  the 
balance,  and  so  vtoe  ssi-ss* 

Appeal  from  the  District  Conrt,  Tenth  Judicial  District, 
Tuba  Counly* 

The  facts  are  stated  in  the  opinion  of  the  Oourt 

Hatch  &  McQuaid,  for  Appellant 

The  lien  of  the  Lewis  jndgment  e^bred  en  Oa  UAdVaj, 
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'  1863,  two  years  from  the  date  of  its  being  docketed,  and  coald 
not  be  extended  by  appeal.  The  case  of  Dev/ey  v.  LaUon,  6 
Cal.  180,  is  not  law.  (Practice  Act,  sec  204;  Isaacs  v.  Swift, 
10  Cal.  82;  CAapin  v.  Broder,  16  CaL  404;  Casiro  ▼.  ElUs, 
13  Texas,  229,) 

The  appeal  taken  by  Oovillaud  and  Nye  to  the  Supreme 
Court  from  the  judgment  recovered  by  Lewis  against  them  in 
the  District  Court,  did  not  stay  the  execution  of  the  money 
judgment  The  undertaking  on  appeal  was  insufficient  for 
such  a  purpose,  and  only  had  the  effect  to  stay  the  decree  of 
the  Court  directing  a  sale  of  the  particular  property  mentioned 
therein.     (Practice  Act,  sees.  209,  349,  352.) 

The  money  judgment  of  Lewis  alone  became  a  lien  upon 
the  real  property  of  the  judgment  debtors,  CpviDaud  and  Nye. 
The  undertaking  on  appeal  being  insufficient  in  amount,  under 
section  three  hundred  and  fifty-two.  Practice  Act,  to  stay 
execution  thereupon,  the  lien  of  the  judgment  was  not  ex- 
tended by  the  appeal  beyond  two  years  from  the  time  of  its 
docketing;  and  more  than  two  years  having  elapsed  after  the 
docketing  of  the  judgment  and  before  issuance  of  execution, 
the  judgment  ceased  to  be  a  lien  upon  the  real  property  of 
the  judgment  debtors,  Coyillaud  and  Nya  (Practice  Act, 
sec.  204;  Chapin  t.  Broder,  16  Cal.  404;  Isaacs  y.  Swift,  10 
Cal.  71.) 

W.  C.  Belcher  and  Charles  B.  Filhins,  also  for  Appellant 

The  case  of  Dewey  v.  Laison,  6  CaL  130,  is  not  law,  and 
cannot  be  sustained  by  reason  or  authority. 

The  authority  of  that  case  has  been  directly  or  indirectly 
questioned  in  several  later  oases,  and  has  never,  in  any  case, 
been  affirmed. 

In  Isaacs  v.  Swift,  10  CaL  71,  which  was  a  closely  contested 
and  weU  considered  case,  decided  by  a  full  bench,  the  Court 
say:  ^'Ab  the  question  does  not  arise  in  this  case,  we  express 
no  opinion  as  to  whether,  in  case  the  sale  be  prevented  by 
injunction,  or  other  legal  impediment,  the  lien  of  the  judgment 
must  expire  at  the  end  of  the  two  yean.''     The  case  of  Dewey 
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r.  Laison  had  been  specially  called  to  tlie  attention  of  the  Gonrt' 
by  counsel,  yej  it  is  apparent  that  the  Court  did  not  approve, 
and  if  the  question  had  been  before  tiiem,  would  have  ove^ 
ruled  it  All  the  Judges  joined  in  the  decision  of  this  case, 
Mr.  Justice  Burnett  delivering  the  opinion,  and  Mr.  Justioe 
Field  and  Mr.  Chief  Justice  Terry,  (who  had  concurred  in 
Dewey  v.  Laison,)  concurring. 

In  Ohapm  v.  Broder,  16  Cal.  408,  the  authority  of  Dewey 
V.  Latson  was  still  further  limited.  It  was  there  decided  that 
execution  is  not  stayed  and  the  lien  not  ex};ended,  wii^e  the 
appeal  bond  is  not  in  double  the  amount  of  the  money  judg- 
ment, including  costs;  and  that  it  does  not  matter  that  the 
defendauit  intended  the  bond  given  to  operate  a  stay,  and  both 
partied  supposed  it  did  so  operate. 

The  language  of  the  statute  is  plain  and  apparently  unam- 
biguous. It  declares  that  ''from  the  time  the  judgment  ifl 
docketed,  it  shall  becoln^  a  lien  upon  all  the  real  property  of 
the  judgment  debtor,  not  exempt  from  execution,  in  the  county, 
owned  by  him  at  the  time,  or  which  he  may  afterwards  acquire, 
until  the  said  liea  expires.  The  lien  shall  continue  for  two 
years,  unless  the  judgment  be  previously  satisfied.'*  Certainly 
there  is  no  patent  ambiguity  about  the  language  tued.  It  is 
true  that  the  rule  is  well  established  that  the  intention  of  the 
Legislature  must  always  control  in  the  construction  and  inte^ 
pretation  of  statutes,  but  it  is  equally  well  settled  that  when 
the  language  of  a  law  is  plain  and  unambiglLOUS,  whedier 
expressed  in  general  or  more  limited  terms,  there  is  no  ro«n 
left  for  construction,  and  a  resort  to  extrinsic  cirenmstanoes  is 
not  permitted. 

Expressio  uviuB  est  exclusio  dUerius.  The  fixing  the  time 
during  which  the  lien  shall  continue  is  the  exclusion  of  all 
other  times,  and  is  just  as  distinct  and  clear  a  limitation  as  if 
the  words  of  the  statute  had  been:  The  lien  shall  cease  and 
determine  in  two  years  from  the  date  of  its  docketing,  or  shall 
continue  two  years  from  the  date  of  its  ddeketing,  and  no 
longer. 

K  the  decision  in  Dewey  v.  Latson^  as  limited  lend  oontndled 
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by  Chapin  ▼•  Brodmr  loid  lMao9  y.  Swift,  is  a  oorrect  expos!- 
tioA  of  the  lawy  atill^  we  saji  the  case  pieaeated  by  the  respon- 
dent is  not  within  that  decision. 

Respondent  had  a  money  demand  against  Covillaud  and  ITye^ 
and,  as  he  supposed,  a  vendor's  lien  upon  certain  real  prop- 
erty to  secure  its  payment,  and  he  sued  to  recover  a  judgment 
for  the  money,  and  a  decree  forecloaing  his  lien  and  sub- 
jecting the  real  property  to  sale  fcM*  its  payment.  The  District 
Court  gave  him  just  what  he  asked,  a  complete  money  judg- 
ment for  the  sum  of  four  thousand  one  hundred  and  sixty 
dollars  and  fifty  cents,  besides  costs,  and  a  decree  foreclosing 
his  supposed  lien  and  directing  a  sale  of  the  property,  in  the 
event  that  the  money  judgment  was  not  paid  within  twenty 
days  from  the  date  of  its  rendition.  The  judgment  and  the 
decree  were  each  complete  in  itself,  and  were  just  as  separate 
and  distinct  as  though  they  had  been  rendered  in  distinct  Courts 
as  under  the  old  practice.  Under  that  practice,  it  is  well  set- 
tled that  the  mortgagee  may,  at  his  election,  sue  at  law  upon 
his  bond  or  note,  or  in  ejectment  for  possession  of  the  prop- 
erty, ox  in  equity,  to  foredose  his  mortgage  and  sell  the 
property;  and  his  remedies  being  concurrent,  that  he  may 
pursue  them  all  at  the  same  time.  Lord  Mansfield  said,  in 
Bumell  v.  Maaiin,  Doug.  417,  that  it  had  been  "  settled  over 
and  over  again,  that  a  person  in  such  a  case  is  at  liberty  to 
pursue  all  hia  remedies  at  once.''  (2  Hilliard  on  Mortgages, 
88-6.) 

Under  our  system,  law  and  equity  jurisdiction  are  in  the 
same  Court,  and  it  is  well  settled  here  that  under  the  law  as 
it  stood  when  the  judgment  in  controversy  was  rendered,  the 
mortgagee  might  have^  in  the  same  action,  his  judgment  in 
personam  at  law  and  his  decree  m  rem.  in  equity;  and  it  would 
follow,  as  a  matter  of  course,  under  section  two  hundred  and 
nine  of  the  Practice  Act,  tiiat  he  could  have  execution  for  the 
enforcement  of  his  judgment  at  any  time  within  its  life,  tmless 
the  same  were  stayed  by  operation  of  law  or  the  commands 
of  a  Court  having  competent  juriscHction.  He  could,  also 
unless  restrained,  at  any  time  after  the  entry  of  his  decree 
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proceed  to  enforce  it  bj  a  sale  of  the.  specific  prpperty^  and 
though  he  could  collect  his  debt  but  <mce,  he  might  have  his 
execution  and  his  order  of  sale  at  the  same  time.  {BoUin$  v. 
Forbes,  10  Cal.  299;  Rowland  v.  Leiby,  14  Cal.  166;  Ciapin 
V.  Broder,  16  Cal.  422.)  And,  it  would  seem  that  under  sec- 
tion two  hundred  and  forty-five  of  the  Practice  Act,  as  amended 
in  eighteen  hundred  and  sixty  and  eighteen  hundred  and  sixty- 
one,  (Statutes  of  1861,  p.  306,)  the  plaintiff  is  still  entitled 
to  have  his  judgment  as  well  as  his  decree,  thou^  by  that 
amendment  he  must  exhaust  the  mortgaged  property  before  his 
judgment  can  become  a  lien  or  he  can  have  execution  thereoit 
(Cormerais  v.  Oenella,  22  Cal.  116.) 

The  statute  regulating  appeals  defines  with  great  particu- 
larity what  he  must  do.  He  must  give  an  undertaking  for 
costs  in  all  cases,  to  render  his  appeal  effectual  •for  any  pur- 
pose. (Sec.  348.)  If  his  appeal  be  from  a  money  judgment, 
he  must  give  an  undertaking  in  double  the  amount  of  the 
judgment  and  costs,  or  it  will  not  stay  execution.  (Sec  349.) 
If  his  appeal  be  from  a  decree  directing  the  sale  of  mortgaged 
property,  he  must  give  an  undertaking  in  a  sum  to  be  fixed 
by  the  Judge,  that  he  will  not  commit  waste,  for  the  use  and 
occupation,  and  for  the  payment  of  any  deficiency,  or  the 
sale  will  not  be  stayed.  (Sec.  352.)  The  language  of  the 
statute  is  plain  and  imperative,  and  its  requirements  must  he 
strictly  complied  with.  Intention  to  comply  will  not  avail. 
In  the  case  of  a  money  judgment,  if  the  amount  of  the  under 
taking  be  insufficient,  though  the  party  giving  it  may  intend 
to  make  it  sufficient,  and  both  parties  may  believe  it  to  be  so, 
and  act  upon  their  belief,  it  will  not  operate  a  stay  and  can- 
not prolong  the  life  of  a  judgment  lien.  (Chapin  v.  Broder, 
16  Cal.  408.) 

Jo$.  B.  N.  Lewis  and  /.  0.  Goodwin,  for  Respondents. 

The  appellants,  as  to  the  fourth  point,  say:  ''The  lien  of 
the  Lewis  judgment  expired  on  the  14th  of  May,  1862,  two 
years  from  the  date  of  its  being  docketed,  and  could  not  bo 
extended  by  appeaL    The  case  of  Dewey  v.  Laison,  6  Cal. 
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130,  is  not  law.  (Practice  Act,  Sec.  204 ;  Ohapin  v.  Broder, 
16  Cal.  104;  Isaacs  v.  Swift,  10  CaL  82;  Castro  v.  EUis,  13 
Texas,  229.)"  In  this  State  there  is  "but  one  form  of  civil 
action  for  the  enforcement  or  protection  of  private  rights,  and 
the  redress  or  prevention  of  private  wrongs."  (Practice  Act, 
Sec.  1.)  "  A  judgment  is  the  final  determination  of  the  rights 
of  the  parties  to  that  action  or  proceeding,  and  may  be  entered 
in  term  or  vacation."  (Practice  Act,  Sec  144.)  Under  the 
two  hundred  and  forty-sixth  section  of  the  Practice  Act  as  it 
stood  before  the  Act  was  amended  in  eighteen  hundred  and 
sixty,  ■'^in  an  action  for  the  foreclosure  or  satisfaction  of  a 
mortgage  of  real  property,  or  the  satisfaction  of  a  lien  or 
incumbrance  upon  property  real  or  personal,"  the  Court  could 
render  judgment  for  the  amount  found  due  upon  the  personal 
obligation,  and  by  its  judgment  direct  a  sale  of  the  property, 
or  any  part  of  it,  and  the  application  of  the  proceeds  to  the 
payment  of  the  amount  due  on  the  mortgage,  lien,  or  incum- 
brance, with  costs  and  execution  for  the  balance.  (Rollins  v. 
Forbes  mid  Wife,  10  CaL  299 ;  Rowe  v.  Table  Motmtain  Water 
Co.,  10  Cal.  44;  Rowland  v.  Leiby,  14  Cal.  156;  Cormerais  v. 
Genella,  22  Cal.  116;  Chapin  v.  Broder,  16  Cal.  422.)  In  all 
such  actions,  a  judgment  so  rendered,  when  docketed,  becomes 
a  lien  upon  all  real  property  owned  at  that  time  by  defendants, 
or  either  of  them,  in  the  county,  or  that  may  be  acquired  by 
them  in  the  county  where  such  judgment  is  docketed.  (See 
authorities  last  quoted.) 

It  is  conceded  by  appellants,  cm  agreement,  that  it  is  a 
judgment  of  such  a  character  as,  when  docketed,  would  be  a 
lien  on  real  property  in  the  county.  We  therefore  submit, 
that  the  judgment  in  the  case  of  Lewis  v.  Covillaud  and  Nye 
became  and  was,  on  the  14th  day  of  May,  1860,  the  day  it 
was  docketed,  a  lien  upon  all  real  property  then  owned  by 
them  or  either  of  them,  or  that  they  or  either  of  them  might 
acquire  thereafter,  within  the  lifetime  of  the  judgment,  in  that 
coun^.  The  appellants  contend  that  that  judgment  lien  had 
expired  by  limitation;  and  to  reach  that  conclusion,  have 
argued  at  great  lexi^h  two  propositions: 
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let  Can  the  lien  of  a  judgment  be  extended  by  appeal  1 
2d.  If  it  can,  was  the  ]ien  of  the  judgment  in  Lewis  v. 
Covillaud  aaid  Nye  extended  by  the  appeal  in  that  case,  or 
otherwise  ? 

In  discussing  the  first  proposition,  we  shall  assume  that  the 
appeal  in  the  case  of  Lewis  v.  Covillomd  and  Nye  stayed  exe- 
cution. If  the  execution  was  stayed,  the  Supreme  Court  of 
this  State,  in.  the  case  ot  Dewey  v.  Latson,  6  CaL  130,  has 
answered  the  appellants'  proposition  in  the  affirmative.  The 
appellants  contend  that  if  the  judgment  by  the  appeal  waB 
stayed  as  to  property  ordered  to  be  sold,  it  did  not  stay  exe- 
cution for  the  moneyed  demand.  That  the  undertaking  not 
being  in  double  the  amount  of  the  moneyed  demand,  Lewis 
could  have  ignored  the  order  of  sale  and  proceeded  by  execa- 
tion.  If  to  stay  execution  in  such  a  case  it  be  necessary  to 
give  an  undertaking  in  double  the  amount  of  the  moneyed 
demand,  as  contradistinguished  from  the  undertaking  required 
by  section  five  hundred  and  fifty-two,  it  would  equally  require 
the  giving  of  a  second  three  hundred  dollar  undertaking  for 
costs.  To  carry  out  appellant's  proposition,  predicated  upon 
his  theory  that  Lewis  had  two  separate  and  distinct  judgments 
that  were  in  nowise  dependent  upon  each  other,  it  would  re- 
quire four  undertakings  on  appeal  to  stay  execution.  There 
would  be  the  three  hundred  dollar  undertaking  for  costs  on  the 
foreclosure  judgment,  and  the  undertaking  required  by  section 
five  hundred  and  fifty-two  to  stay  the  decretal  order.  There 
would  then  have  to  be  a  second  three  hundred  dollar  under- 
taking for  costs  on  the  moneyed  judgment,  and  then  one  in 
double  the  amount  of  the  moneyed  demand.  A  construction 
followed  to  its  logical  conclusion,  that  leads  to  such  a  complex 
system  of  bonds,  cannot  be  the  true  one  as  against  a  more 
simple  and  equally  effective  one.  The  appellants  seem  to 
have  forgotten  that  in  this  State  we  have  but  ^'  one  form  of 
action,"  and  that  in  that  action  the  Court  by  its  final  judg- 
ment can  grant  legal  and  equitable  relief  as  the  facts  in  that 
action  wanrant^  As  there  is  but  one  acdcm,  whether  it  be  for 
legal  or  equitable  relief,  oor  both,  there  can  be  bat  one  final 
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judgment  in  favor  of  any  one  party  as  against  the  other.  In 
the  language  of  the  Act,  "a  judgment  is  the  final  determina- 
tion of  the  rights  of  the  parties  in  the  action  or  proceeding." 
It  includes  equitable  as  well  as  legal  rights;  and  the  Court 
may  grant,  except  in  case  of  default,  *"  any  relief  consistent 
with  the  case  made  by  the  complaint  and  embraced  within  the 
issue.'*     (Practice  Act,  section  117.) 

Section  two  hundred  and  forty-six  of  the  Practice  Act,  under 
which  the  Court  rendered  judgment  in  the  case  of  Lewis  v. 
CoviUaud  and  Nye,  reads:  "In  all  actions  for  the  foreclosure 
of  or  satisfaction  of  a  mortgage  of  real  property,  or  the  satis- 
faction of  a  lien  or  incumbrance  upon  property  real  or  per- 
sonal, the  Court  shall  have  power  by  its  judgment  to  direct 
the  sale  of  the  property  or  any  part  of  it,  the  application  of 
the  proceeds  to  the  payment  of  the  amount  due  on  the  mort- 
gage, lien  or  incumbrance,  with  costs,  and  exeetditm  for  (he 
balance/*  (Wood's  Dig.  p.  200,  Art  980.)  Under  that  sec- 
tion we  submit,  that  a  judgment  creditor  could  not  proceed 
to  enforce  his  judgment  by  execution  upon  an  action  indicated 
by  that  section,  until  the  encumbered  premises  had  been  sold. 
In  all  such  cases  it  matters  not  whether  the  judgment  was  as 
in  Rollins  v.  Forbes,  or  as'in  Moss  v.  Flint  et  als.,  upon  which 
the  Freaner  claim  was  predicated  in  the  Chapin  v.  Broder 
case.  Execution,  by  the  terms  of  that  Act,  would  be  stayed 
until  the  sale  of  the  property  upon  which  the  lien  was  estab- 
lished. The  statute  states  when  an  execution  may  issue  on 
such  a  judgment,  and  by  implication  denies  the  right  to  en- 
force the  judgment  by  execution  at  any  other  time.  Expressio 
unitts  est  exclusio  alterius.  (Zander  v.  Cos,  5  Cal.)  Ap- 
pellants admit  that  the  appeal  stayed  the  sale  of  the  prem- 
ises ;  and  if  our  construction  of  the  Act  be  correct,  It  follows 
that  execution  for  the  moneyed  demand  wias  stayed  until  the 
l^gai  impediment  was  removed  by  sale  or  otherwise. 
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This  action  was  brought  to  enjoin  a  Sheriff's  sale  of  a  cer- 
tain house  and  lot  upon  which  the  defendant  Lewis  claimed  a 
judgment  lien  by  virtue  of  the  two  hundred  and  fourth  sectiwi 
of  the  Practice  .Act.  The  facts  disclosed  by  the  record  are 
substantially  as  follows :  -Lewis  commenced  an  action  in  the 
District  Court  of  Yuba  County  against  Covillaud  and  Xye  in 
1859  to  recover  judgment  against  them  for  an  amount  of 
money  claimed  to  be  due  to  him,  and  also  to  enforce  a  ven- 
dor's lien  upon  certain  real  estate  in  the  City  of  Marysville 
belonging  to  Covillaud,  and  to  obtain  an  order  of  sale  thereof 
to  satisfy  the  judgment  that  he  might  recover.  On  the  9th 
of  May,  1860,  he  recovered  judgment  for  four  thousand  three 
hundred  and  twenty-three  dollars  and  five  cents,  and  also 
obtained  a  decree  foreclosing  his  vendor's  lien  and  directing 
the  sale  of  the  real  estate  for  the  satisfaction  of  the  judgment 
This  judgment  was  docketed  on  the  14th  of  May,  1860. 
Within  the  statute  time  Covillaud  and  Kye  filed  and  gave 
notice  of  motion,  and  filed  their  statement,  for  a  nev  trial 
Afterwards,  on  the  17th  of  November,  1860,  their  motion  for 
a  new  trial  was  overruled  by  the  Court.  Covillaud  and  2fye, 
within  the  statute  time,  gave  notice  of  appeal  to  the  Supreme 
Court  from  the  judgment  against  them,  and  from  the  order 
overruling  their  motion  for  a  new  trial.  They  also,  in  proper 
time,  executed  and  filed  their  undertaking  on  appeal,  having 
first  applied  to  the  Judge  of  the  Court  for  and  obtained  an 
order,  under  section  three  hundred  and  fifty-two  of  the  Prac- 
tice Act,  fixing  the  amoimt  of  the  undertaking  at  two  thousand 
dollars,  to  stay  waste  and  secure  the  value  of  the  use  and 
occupation  of  the  premises  ordered  to  be  sold,  and  to  pay  anj 
deficiency  remaining  unpaid  upon  said  judgment,  etc  The 
appeal  thus  perfected  was  passed  upon  by  the  Supreme  Court 
on  the  20th  of  December,  1862.  The  Court  affirmed  the 
money  judgment,  Imt  reversed  the  order  of  sale  or  so  much 
of  the  judgment  as  established  a  vendor's  lien  and  directed  a 
aale  of  the    real  estate.     (Leivis  v.  Covillaud,  21  Cal.  178.) 
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The  remittitur  from  the  Supr&me  Court  was  filed  in  the  Court 
below  by  Lewis  on  the  9th  of  January,  1863,  when  the  judg- 
ment in  that  Court  was  modified  so  as  to  conform  to  the 
judgment  of  the  Supreme  Court  On  the  20th  of  February, 
1863,  execution  was  issued  upon  the  judgment  so  modified, 
and  was  afterwards  levied  upon  the  house  and  lot  described  in 
the  complaint  and  belonging  to  the  plaintiff,  Englund. 

At  the  time  of  the  docketing  of  the  Lewis  judgment,  on  the 
14th  of  May,  1860,  neither  Covillaud  nor  Nye^  the  jud^ent 
debtors,  had  any  interest  in  this  house  and  lot.  One  Levy  was 
the  owner  of  the  premises.  Nye  purchased  them  of  Levy  on 
the  11th  of  June,  1861,  more  than  a  year  after  the  docketing 
of  lowis'  judgment  At  the  time  he  purchased,  Nye  was  a 
married  man  and  the  head  of  a  family.  He  had  no  residence 
of  his  own ;  he  took  possession  of  the  premises,  with  his  fam- 
ily, some  ten  or  twelve  days  after  he  purchased,  and  as  soon 
as  he  could  get  possession.  Nye  continued  to  reside  upon  the 
premises  until  the  23d  of  August,  1861,  when  he  and  his  wife 
filed  their  declaration  claiming  the  premises  as  a  homestead. 
From  that  time  Nye  and  family  continued  to  reside  upon  the 
premises  until  the  19th  of  July,  1862,  when,  for  a  oonsiderar 
tion  of  two  thousand  dollars,  they  conveyed  tiie  same  to  plain- 
tijff,  who  took  the  possession  thereof. 

At  the  time  this  action  was  commenced  a  temporary  injunc- 
tion was  granted,  which  was  dissolved  on  the  final  trial,  the 
Court  below  holding  that  the  judgment  in  Lewis  v.  Covillaud 
and  Nye  was  a  valid  and  subsisting  lien  under  the  two  hundred 
and  fourth  section  of  the  Practice  Act,  upon  the  house  and 
lot  of  the  plaintiff  at  the  time  of  the  issuing  and  levy  of  the 
execution  thereon,  and  that  the  defendant  Lewis  had  a  right  to 
sell  the  premises  to  satisfy  his  judgment  From  that  judgment 
the  plaintiff  appeals. 

Before  entering  up<m  the  discussion  of  the  various  questions 
involved  in  this  oase  it  is  important  that  the  nature  and  char^ 
acter  of  the  judgment  which  was  rendered  in  Lewis  v,  Covillaud 
and  Nye  should  be  definitely  settled.  That  judgment  was  ren- 
dered and  docketed  prior  to  liie  amendments  of  the  two  bun- 
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1861,  and  its  character  and  legal  effect  in  all  respects  must  be 
detennined  by  the  law  as  it  stood  prior  to  that  time.  The 
judgment,  after  the  usnal  recitals,  provides  as  follows:  "The 
Court,  being  sufliciently  advised  in  the  premises,  orders,  ad- 
judges and  decrees  that  *  said  plaintiff  do  have  and  recover 
from  said  defendants  the  sum  of  three  thousand  two  hundred 
and  five  dollars,  with  interest  thereon  from  the  12th  day  of 
February,  1859,  amounting  in  the  aggregate  to  the  sum  of 
four  thousand  one  hundred  and  sixty  dollars  and  fifty  cents, 
and  that  said  sum  draw  interest  from  the  date  thereof  at  the 
rate  of  two  per  cent  per  month  until  paid ;  and  also  for  the 
sum  of  one  hundred  and  fifty-two  dollars  and  twenty-five  cents 
costs,  to  be  taxed  in  this  action,  including  the  sum  of  ten  dol- 
lars and  thirty  cents  costs  taxed  in  the  Buriingame  suit. 

*'It  is  therefore  ordered,  adjudged  and  decreed  that  judg- 
ment be  and  the  same  is  hereby  rendered  and  entered  up  in 
favor  of  the  plaintiff,  Joseph  E.  N.  Lewis,  and  against  the 
defendants,  Charles  Covillaud  and  M.  0.  Nye,  for  the  sum 
of  four  thousand  one  hundred  and  .  sixty  dollars  and  fifty 
cents,  and  that  said  sum  draw  interest  from  the  date  thesieof 
until  paid  at  the  rate  of  two  per  cent  per  month,  and  for 
the  further  sum  of  one  hundr^  and  sixty-two  dollars  and 
twenty-five  cents,  costs  of  suit,*'  etc.  The  judgment  then  pro- 
ceeds in  the  form  of  a  decree  in  equity,  under  the  old  chancery 
practice,  establishing  a  vendor's  lien  and  providing  for  its  en- 
forcement in  the  usual  manner. 

Under  our  system  of  practice  there  is  but  one  form  of  action 
"for  the  enforcement  or  protection  of  private  rights^  and  the 
redress  Or  prevention  of  private  wrongs,'*  and  in  a  proper 
case  legal  and  equitable  relief  may  be  had  in  tiie  same  action. 
The  result  in  such  cases  is  a  judgment  with  a  twofold  aspect, 
one  looking  to  the  legal  and  titie  other  to  the  equitable  relief. 
Hence  it  has  been  held  that  in  foroclosure  eases  a  f onnal  jnd^ 
ment  in  personam  may  be  rendered  against  the  defendants  for 
the  amount  found  due,  with  a  provision  for  its  enforcement 
against  the  property   upon  which  the  lien    is  eetaUished. 
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(RoUins  V.  Forbes,  10  Cal.  2»9 ;  BowUndv.  Leiby,  14  Cal.  156 ; 
Chapin  v.  Broder,  16  Cal.  422.)  In  Rowland  v,  Leiby,  Mr. 
Chief  Jtistioe  Field  said :  "  In  this  State  parties  are  at  liberty 
to  adopt  in  the  foreclosure  of  mortgages  the  course  pursued 
under  the  old  chancery  system,  and  take  a  decree  adjudging 
the  amount  due  upon  the  personal  obligation  of  the  mort- 
gagor, and  directing  a  sale  of  the  prtoiises  and  the  appli- 
cation of  the  proceeds  to  its  payment,  and  apply,  after  the  sale, 
for  the  ascertainment  of  any  doficien<7,  and  execution  for  the 
same;  or  they  may  take  a  formal  judgment  for  the  amount 
due  in  the  first  instance.  In  the  latter  case  the  proceeds  can 
be  applied  by  the  officer  making  the  sale  immediately  upon 
the  judgment,  and  no  further  proceedings  will  be  necessary 
on  the  part  of  the  Court  to  ascertain  the  deficiency." 

The  appellant  contends  that  the  judgment  under  considera- 
tion is  in  accordance  with  the  latter  form  above  described,  and 
the  respondents  contend  that  it  is  in  accordance  with  the  for- 
mer. Counsel  for  respondents  seem  to  overlook  one  of  the  con- 
sequences of  their  theory,  which  would,  if  their  tlieory  is  to 
prevail,  prove  fatal  to  their  case. 

The  respondents  seek  to  establish  a  lien  under  the  judgment 
in  question.  If  the  judgment  has  the  form  which  they  claim 
for  it,  the  docketing  thereof  created  no  lien,  according  to  the 
rule  in  Chapm  v.  Broder.  In  that  case  the  Court  said :  "  We 
have  held  in  reference  to  this  section  (24Q  of  the  Practice  Act) 
that  in  actions  of  foreclosure  its  effect  was  to  authorise  a  per- 
sonal judgment  against  the  mortgagor,  in  addition  to  the 
relief  usually  granted  in  such  cases.  Where  such  a  judgment 
is  rendered,  there  is  no  doubt  that  when  docketed  it  becomes 
a  lien  in  accordance  with  the  statute.  It  is  obvious,  however, 
that  nothing  but  a  judgment  establishing  a  definite  persona) 
liability  can  have  this  effect.  A  mere  contingent  provision, 
referring  to  no  particular  amount,  and  in  abeyance  until  the 
contingency  is  determined,  is  not  vnthin  the  meaning  of  the 
statute.  It  may  become  a  valid  and  perfect  judgment,  but 
until  1^  amount  to  be  recoviered  is  ascertained  and  fized  no 
effect  can  be  given  to  it  as  a  lien. 
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''In  the  present  case,  the  provisions  in  question  were  of  this 
character,  and  no  general  lien  was  acquired  by  the  docketing 
of  the  judgment.  It  is  no  answer  to  say  that  the  judgments 
contained  a  statement  of  the  amount  due.  There  was  no  per- 
sonal judgment  for  this  amount,  nor  was  there  anything  in  the 
nature  of  a  personal  judgment  beyond  the  mere  direction  for 
the  issuance  of  an  execution  in  the  event  of  the  insufficiency 
of  the  mortgage  properly  to  pay  the  debt  The  whole  matter 
was  contingent,  indefinite  and  uncertain,  and  so  long  as  this 
continued  to  be  the  case  no  eflFect  whatever  could  be  given  to 
it"  Under  the  doctrine  in  that  case,  the  respondent  Lewis 
never  acquired  a  lien  upon  the  premises  in  question,  if  his  judg- 
ment is  nothing  more  than  the  old  chancery  judgment  in  fore- 
closure cases;  but,  in  our  opinion,  the  judgment  is  a  personal 
judgment  for  the  amount  of  the  debt,  with  the  usual  relief  in 
equity  superadded.  Such  being  the  case,  it  became  a  lien 
when  docketed,  as  provided  in  the  two  hundred  and  fourth  sec- 
tion of  the  Practice  Act. 

The  first  point  made  by  counsel  for  appellant  is  as  to  the 
effect  of  an  appeal  upon  a  judgment  lien,  and  it  is  claimed 
that  the  two  years  during  which  the  lien  is  allowed  to  con- 
tinue commences  from  the  docketing  of  the  judgment^  not- 
withstanding an  appeal  may  have  been  taken,  and  notwith- 
standing an  undertaking  on  appeal  may  have  been  given  suffi- 
cient to  stay  all  proceedings  upon  the  judgment  in  the  Court 
below,  pending  the  appeal. 

And,  in  the  second  place,  it  is  claimed  that  if  an  appeal, 
with  a  sufficient  stay-bond,  operates  to  postpone  or  suspend  and 
continue  the  lien,  so  that  the  two  years  do  not  commence  to 
run  until  after  the  date  of  the  remittitur  from  this  Court,  no 
stay-bond  sufficient  for  that  purpose  waa  given  in  the  case  of 
Letvis  V.  Covillaud  and  Nye. 

1.  The  first  proposition  has  been  argued  with  much  learn- 
ing and  ability  by  counsel  npon  both  sides,  but  under  the 
view  which  we  have  taken  of  the  question,  it  becomes  un- 
necessary to  follow  the  line  of  aigoment  which  has  been 
adopted. 
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As  long  as  ei^t  Tears  ago  lliis  queadon  oame  before  the 
late  Supreme  Court,  in  the  case  of  Dewey  ▼.  Latean,  6  CaL 
180,  and  after  matuns  consideration  was  there  decided  ad- 
versely to  the  appellants.  In  that  case  the  only  point  made 
was  the  same  as  that  now  under  consideration,  and  the  Court 
said :  ''  The  first  reading  of  the  Act  would  seem  to  he  condu- 
sire  in  favor  of  the  appellant,  but  when  we  come  to  examine 
the  l^al  solecism  of  allowing  a  parl^  by  his  own  motion  thus 
to  defeat  the  remedy  which  the  law  has  given  the  creditor, 
and  to  destroy  the  security  furnished,  which  must  inevitably 
result  if  the  construction  contended  for  be  sustained,  we  are 
necessarily  put  upon  inquiry  as  to  the  intention  of  the  Legis- 
lature and  the  possibility  of  escape  from  such  absurd  cimse- 
quences. 

''  The  obvious  intention  was  to  charge  the  estate  of  die  judg- 
ment debtor,  and  to  give  the  creditor  two  years  to  make  his 
money.  The  statute  intended  that  this  time  should  run  from 
the  date  of  the  judgment  or  period  at  which  the  plaintiff  was 
in  a  situation  to  take  out  execution  and  pursue  his  remedy  to 
final  satisfaction.  By  the  defendant's  own  act  the  force  of 
that  judgment  has  been  suspended,  and  the  lien,  which  is  merely 
an  incident,  must  share  a  like  fate.  It  would  be  absurd  to  say 
that  a  lien  attached  upon  a  judgment  and  expired  by  its  own 
limitation  while  the  judgment  was  still  in  fieri,  and  could  not 
be  prosecuted  to  full  fruition. 

**  The  defendant  would  thus  be  able  to  abridge,  if  not  destroy 
the  lien,  and  in  all  cases  where  a  period  of  more  than  two 
years  intervened  between  the  date  of  the  judgment  in  the  Court 
below  and  the  final  judgment  in  this  Court,  to  substitute  per- 
sonal for  that  security  which  the  law  gives  the  successful  party. 
It  was  never  intended  that  a  party,  ^7  prosecuting  a  frivolous 
appeal,  should  thus  be  allowed  to  take  advantage  of  his  own 
wrong.'* 

The  case  of  Dewey  v.  Laieon,  has  never  been  overruled.  On 
the  contrary,  the  construction  of  the  two  hundred  and  fourth 
section  of  ^e  Practice  Act  came  before  that  Court  again  onlv 
two  years  later,  in  the  case  of  leaae  v.  Swift,  10  OaL  71,  and 
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agam,  two  yeajs  thereafter,  in  the  case  of  Chapin  v.  Broder, 
16  Cal.  403. 

In  the  former  case,  Dewey  v.  Latson  was  cited  by  counsel 
and  brought  directly  to  the  attention  of  the  Court    Had  the 
Court  become  dissatisfied  with  the  rule  established  in  Dewey 
y.  Latson,  an  opportunity  thus  early  was  afforded  in  Isaac  v. 
8vnft  to  overrule  that  case,  yet  in  the  opinion  of  the  Court  no 
word  of  dissatisfaction  is  found.     In  Chapm  v.  Broder,  the 
case  of  Dewey  v.  Latson,  is  expressly  mentioned,  commented 
upon  and  explained  by  Mr.  Justice  Cope,  who  delivered  the 
opinion  of  the  Court,  without  expressing  any  dissent  from  the 
rule  there  established.     On  the  contrary,  in  his  opinion  deliv- 
ered on  the  petition  for  a  rehearing,  he  clearly  shows  that  the 
doctrine   in   Chapin   v.   Broder  does   not   conflict  with  that 
announced  in  Dewey  v*  Latson,  but  on  the  contrary  is  in  har- 
mony therewith.     Thus,  whether  correct  or  not,  the  construc- 
tion of  the  section  of  the  Practice  Act  in  question,  as  given  in 
Dewey  v.  Latson,  has  remained  undisturbed  for  more  than 
dight  years,  during  whidii  time  it  has  been  the  rule  of  decision 
in  the  Courts  and  of  conduct  with  tlie  people.    Great  interests 
may  hare  been  acquired  under  the  law  thus  expounded  \\hieh 
might  be  prejudiced  by  a  contrary  exposition  at  this  late  day. 
Where  such  is  the  case  no  change  should  be  made  by  the 
Courts,  but  if  a  change  be  demanded  a  resort  to  the  Legisla- 
ture should  be  had.     Ruinous  consequences  nu^t  foUow  a 
change  resulting  from  judicial  tergiversation  by  reason  of  its 
retroactive  effect,  but  noae  sudi  can  result  from  legislative  in- 
terposition.    Without,  therefore,  discussing  the  merits  of  the 
question,  we  rest  our  decision  solely  upon  liie  doctrine  of  stare 
decisis,  holding  the  present  to  be  a  case  to  which  that  doctrine 
ought  to  be  applied. 

It.  follows  liiat  where  an  appeal  has  been  taken  and  a  bond 
sufficient  to  stay  proceedings  upon  the  judgment  pending  the 
appeal  has-been  given,  the  lien  created  by  tiie  two  hundreil 
and  fourth  section  of.  .the  Practice  Act  remains  a  valid  and 
subsisting  lien  upon  aU  the  real  property  of  the  judgniont 
debtor,  itf^t  QSBimpt.from  executioiiL  in  ihe  oooniy  where  die 
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judgment  is  docketed,  owned  by.  him  at  the  date  of  the  dock- 
eting of  the  judgment,  or  subsequently  acquired,  until  such 
lien  expires,  and  that  the  same  does  not  expire  until  the  end 
of  two  years  from  and  after  the  date  of  the  remittitur  from 
this  Court. 

2.  The  next  point  made  by  counsel  for  appellant  ia  to  the 
effect  (assupiing  the  law  to  be  as  we  have  declared)  that  no 
appeal  bond  was  given  in  Lewis  v.  Oovillaud  and  Nye  suffi- 
cient to  stay  proceedings  on  the  personal  judgment  during  the 
pendency  of  the  appeal,  and  that  as  a  consequence  Lewis  was 
not  prevented  by  the  appeal  from  proceeding  at  any  time  to 
enforce  his  money  judgment  by  execution,  and  if  so,  that  the 
lien  expired  at  the  end  of  two  years  from  the  time  the  judg- 
ment was  docketed.  If  it  be  true,  as  contended,  that  the 
bond  given  on  appeal  was  not  sufficient  to  stay  proceedings  on 
the  personal  judgment,  it  follows,  imder  tlie  rule  laid  down 
in  CJmpin  v.  Broder,  that  the  lien  was  not  extended  by  the 
appeal  beyond  two  years  from  the  docketing  of  the  judgment. 

The  three  hundred  and  fifty-second  section  of  the  Practice 
Act,  under  which  the  undertaking  was  given,  provides  that, 
"  If  the  judgment  or  order  appealed  from  direct  the  sale  or 
delivery  of  possession  of  real  property,  the  execution  of  the 
same  shall  not  be  stayed  unless  a  written  imdertaking  be  exe- 
cuted on  the  part  of  the  appellant,  with  two  or  more  sureties, 
to  the  effect  that  during  the  possession  of  such  property  by  the 
appellant  he  will  not  commit,  or  suffer  to  be  committed,  any 
waste  thereon,  and  that  if  the  judgment  be  affirmed  he  will 
pay  the  value  of  the  use  and  occupation  of  the  property  from 
the  time  of  the  appeal  until  the  ddivery  of  possession  thereof, 
pursuant  to  the  judgment  or  order,  not  exceeding  a  sum  to  be 
fixed  by  the  Judge  of  the  Court  by  which  the  judgment  was 
rendered  or  order  made,  and  which  ^all  be  specified  in  the 
undertaking.  When  the  judgment  is  for  the  sale  of  mort- 
gage premises  and  the  payment  of  a  deficiency  arising  upon 
the  sale,  the  undertaking  shall  also  provide  for  the  payment  of 
such  deficiency." 

This  section  is  double,  and  provides  for  two  distinqt  ^ndor- 
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takings  upon  two  distinct  kinds  of  judgments,  one  directing  a 
sale  of  real  property,  and  the  other  directing  a  delivery  of  die 
possession  of  real  property.  In  a  case  where  the  judgment 
directs  a  sale,  the  undertaking  need  only  provide  securitv 
against  waste,  unless  sudi  sale  is  of  mortgaged  premises  and 
the  judgment  provides  for  the  payment  of  a  deficiency,  in 
which  case  it  must  provide  for  the  payment  of  such  deficiency. 
In  such  a  case  no  provision  need  be  inserted  in  the  undertaking 
for  the  payment  of  the  value  of  the  use  and  occupation  of  the 
premises  pending  the  appeal,  for  the  obvious  reason  that  the 
judgment  creditor  does  not  become  entitled  to  the  value  of  the 
use  and  occupation  until  after  a  sale  has  been  made.  (Prac- 
tice Act,  Sec.  236.)  Where  the  judgment  directs  a  delivery  of 
the  possession  of  real  property  the  undertaking  must  provide 
against  waste  and  for  the  payment  of  the  value  of  the  use 
and  occupation,  and  for  those  two  only,  for  there  can  be,  in 
such  a  case,  no  question  as  to  deficiency.  (WhUnetf  v.  AUenj 
21  Cal.  233.)  Where  the  sale  is  directed  for  the  purpose  of 
satisfying  any  lien  other  than  a  mortgage  lien,  the  imdertaking 
need  not  provide  for  the  payment  of  any  deficiency  which  the 
judgment  may  direct  To  this  extent  the  statute  discriminates 
in  favor  of  mortgage  and  against  all  other  liens.  The  lien  in 
Leivis  V.  CoviUaud  and  Nye  was  not  a  mortgage,  but  a  vendoi's 
lien.  Hence,  the  undertaking  in  question  is  good  only  as  an 
undertaking  for  ooets  and  waste;  beyond  that  it  was  not 
required  by  law,  and  was  utterly  void.  Was  such  an  under- 
taking sufficient  to  stay  all  proceedings  upon  the  judgment  in 
question  t 

We  are  aware  that  an  impression  has  prevailed  to  a  consid- 
erable extent  among  the  members  of  the  profession  to  the 
effect  that  in  foreclosure  cases,  regardless  of  the  character  of 
the  lien,  no  undertaking  on  appeal  is  required  except  for 
costs,  as  provided  in  section  three  hundred  and  forty-eight, 
and  for  waste,  use  and  occupation  and  deficiency,  as  provided 
in  section  throe  hundred  and  fifty-two;  but  frota  a  carefnl 
examination  of  the  severd  sections  of  the  Practice  Act  touch- 
ing undertakings  on  appeal  it  is  manifest  that  this  impiessioii 
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is  without  a  substantial  foundation.  The  impression  proceeds 
upon  the  theory  that  the  lien  remains  a  subsisting  security  for 
the  payment  of  the  money  demand,  but  this  is  true  only 
where  there  is  no  contest  as  to  the  validity  of  the  lien;  for  if 
the  contest  be  as  to  the  validity  of  the  lien,  and  the  appellate 
Court  finally  decide  against  its  validity,  the  security  which  it 
is  supposed  to  have  afforded  is  gone,  or  rather  it  has  never 
had  an  existence.  The  only  color  which  tiiie  statute  gives  to 
this  theory  is  found  in  the  three  hundred  and  fifty-second  sec- 
tion. By  providing  for  an  undertaking  against  waste  and  for 
the  payment  of  any  deficiency  arising  upon  the  sale,  that  sec- 
tion seems  to  proceed  upon  the  theory  that  the  land,  if  no 
waste  be  committed,  is  security  for  the  debt  to  the  extent  of 
its  value^  and  that  no  further  securi^  is  needed  except  as  to  a 
deficiency,  should  one  arise  upon  the  sale.  Such  would 
undoubtedly  be  the  case  where  the  appeal  makes  no  attack 
upon  the  validity  of  the  lien,  but  the  contrary  is  the  result 
where  the  contest  is  as  to  the  validity  of  the  lien  if  the  appel- 
late Court  decides  against  it 

But  to  this  seeming  theory  of  the  three  hundred  and  fifty- 
second  section,  the  three  hundred  and  fifty-fourth  section  is 
opposed.  That  section  provides  that  ^'the  undertakings  pre- 
scribed by  sections  three  hundred  and  forty-eight,  three  hun- 
dred and  forty-nine,  three  hundred  and  fifty,  and  three  hundred 
and  fifty-two,  may  be  in  one  instrument  or  several,  at  the 
option  of  the  appellant''  Thus  the  Legislature  seems  to 
have  contemplated  that  a  case  might  arise  where  the  appel- 
lant would  be  required  to  give  several  or  all  of  the  undertak- 
ings provided  for  in  eases  of  appeal,  according  to  the  character 
of  the  judgment  and  the  extent  of  the  appeal.  This  view  is 
in  harmony  with  that  provision  of  the  statute  which  enables 
a  party  to  appeal  from  the  whole  or  any  specific  part  of  the 
judgment,  (Practice  Act,  sec.  837,)  and  with  that  which  limits 
the  stay  of  proceedings  to  the  judgment  or  order  appealed 
from,  and  allows  the  Oburt  to  proceed  upon  any  other  matter 
included  in  the  action  and  not  affected  by  the  judgment  or 
order  appealed  from.    (Sec  353.) 
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Our  conclusions  are,  that  where  there  is  a  money  judgment 
only,  the  undertaking,  in  order  to  stay  proceedings,  must  be 
in  double  the  amount  of  the  judgment ;  and  if  in  addition  to  a 
money  judgment  there  be  a  judgment  for  the  delivery  of  docu- 
ments, or  the  execution  of  a  conveyance,  or  a  sale  of  real 
property,  or  for  the  delivery  of  real  property,  an  additional 
bond  or  bonds,  as  the  case  may  be^  must  be  given  in  order  to 
stay  proceedings  upon  each  branch  or  part  of  the  judgment, 
and  that  if  there  be  a  part  or  branch  of  the  judgment  as  to 
which  no  bond  is  given,  proceedings  upon  such  branch  or 
part  are  not  stayed. 

In  the  case  of  a  judgment  which  directs  the  execution  of  a 
conveyance  or  other  instnunenty  of  course  no  bond*  except  for 
the  money  branch  of  the  judgment,  if  such  there  be,  is  required, 
the  appellant  being  required  to  execute  and  deposit  with  thb 
clerk  the  conveyance  or  other  instrument  instead  of  the  bond 
exacted  in  other  cases. 

In  foreclosure  cases,  wh^e  there  is  no  judgment  in  personam, 
but  only  a  judgment  in  accordance  with  the  old  chancery  prac- 
tice, a  bond  for  costs  and  a  bond  for  waste  and  deficienoy 
would  be  sufficient;  but  where  the  judgment  b  in  the  foim 
authorized  by  our  practice,  as  decided  in  BoUina  v.  Forbes, 
Rowland  v.  Leiby,  and  Chapin  v.  Broder,  And  it  is  desired  to 
stay  proceedings  as  to  the  whole  judgment,  there  must  be  a 
bond  for  costs,  a  bond  in  double  the  amount  of  the  personal 
judgment  and  a  bond  for  waste  and  deficiency,  all  of  which 
may  be  included  in  one  instrument  or  several,  at  the  option  of 
the  appellant.  In  the. present  instance  the  appeal  was  from 
the  whole  judgment,  but  no  bonds  were  given  except  for  costs, 
waste  and  deficiency.  The  first  was  sufficient  for  the  purpose 
of  perfecting  the  appeal,  and  the  second  was  sufficient  for  the 
purpose  of  staying  proceedings  upon  that  branch  of  the  judg- 
ment which  directs  a  sale  of  the  premises  in  question,  but  was 
not  sufficient  to  stay  proceedings  upon  that  branch  which 
gives  a  personal  judgment  against  the  defendants,  and  Lewis 
might  at  any  time  have  proceeded  by  execution  to  enforoe  ihs 
collection  of  the  money. 
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Thifl  difiposes  of  the  oaae  and  mi^es  it  imneoesBaiy  to  oanr 
sider  the  homestead  question  presented  by  the  record. 

As  to  die  point  made  by  the  respondents  to  the  effect  that  a 
sale  of  the  premises^  if  no  lien  exists,  would  not  create  a  clond 
upon  the  plaintiff's  title,  we  think  the  facts  of  the  case  bring 
it  within  the  rule  announced  in  Shattuck  v.  Canon,  2  CaL 
588 ;  in  Quy  v.  Hermance,  6  CaL  73 ;  in  Alvenon  y.  Jones,  10 
CaL  11 ;  and  in  Pixley  v.  Huggins,  15  CaL  127. 

The  judgment  is  reversed  and  the  Court  below  directed  ta 
render  a  judgment  in  favor  of  the  plaintiff,  in  confonnity  with 
the  prayer  of  the  complaint. 

By  the  Court,  Sakbibbsok,  C.  J.,  on  petition  for  rehearing* 

So  far  as  the  charact^  and  legal  effect  of  the  judgment  in 
Letuia  v.  Covillaud  and  Nye  are  concerned  we  have  azmounced 
no  new  principle,  but  have  merely  applied  to  the  facts  of  this 
case  principles  which  were  establish^  in  BoUine  v.  Forbes, 
Rowland  v.  Lsiby,  and  in  Chopin  v.  Broder,  cited  in  our  fo]> 
mer  opinion.  The  following  principles  are  established  by 
those  cases:  In  a  foreclosure  case  the  plaintiff  may  recover 
a  personal  money  judgment  and  a  decree  foreclosing  the  mort- 
gage and  directing  the  land  to  be  sold  for  the  purpose  of  satis- 
fying that  personal  judgment;  and  secondly,  if  he  does  not 
obtain  a  personal  judgment,  but  contents  himself  with  the 
decree  in  use  under  the  old  chancery  practice,  such  decree 
does  not  become  a  lien,  under  the  two  hundred  and  fourth  sec- 
tion of  the  Practice  Act  On  the  contrary,  no  lien  attaches 
under  such  a  judgment  until  after  a  sale  has  been  had  and  the 
deficiency,  if  there  be  one,  is  ascertained  and  docketed,  and 
then  only  for  the  amount  of  such  deficiency.  This  twofold 
judgment  is  the  fruit  of  our  system  of  practice  and  beautifully 
exemplifies  its  superiority.  Under  the  old  system  two  suits 
would  have  been  necessary  in  order  to  accomplish  the  same 
result.  The  result  being  accomplished  the  plaintiff  might, 
under  the  old  system,  proceed  by  fi.  fa.  upon  his  judgment  at 
law,  or  he  mig^t  proceed  under  his  decrecf  in  equity,  but  he 
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oould  not  proceed  upon  both  at  the  same  time.  The  same  is 
true  under  onr  gystem.  Where  a  personal  judgment  is  ren- 
dered at  law^  80  to  apeak,  and  also  a  decree  in  equity  is  awarded, 
the  plaintiff  may  proceed  to  enforce  either,  at  his  election,  hat 
he  cannot  proceed  upon  both  at  the  same  time.  Such  is  the 
result  when  the  principle  announced  in  those  cases  is  carried 
to  its  logical  conclusion.  When  it  is  said  that  a  personal 
judgment  may  be  rendered  in  foreclosure  cases  the  right  to 
enforce  the  same  by  fi.  fa.  is  necessarily  implied.  A  judgment 
which  cannot  be  enforced  is  no  judgment  at  all,  and  we  know 
of  no  way  by  which  a  mere  money  judgment  can  be  enforced 
except  by  fi.  /<k  .  The  decree  in  such  a  case  is  enforced  by 
the  Sheriff  or  Commissioner  under  a  certified  copy.  The 
hypothesis  from  which  counsel  argue  that  in  such  a  case  there 
is  but  one  judgment  with  different  members  merely,  bearing  a 
dependent  relation  to  each  other,  is  unwarranted.  The  true 
theory  upon  which  the  question  under  consideration  proceeds 
is  to  the  effect  'that  there  are  two  judgments,  either  of  which 
may  be  enforced  regardless  of  the  other,  with  the  qualification 
that  they  cannot  both  be  enforced  at  the  same  time,  and  that 
the  satisfaction  of  one  is  the  satisfaction  of  the  other.  When 
the  late  Supreme  Court  said  that  a  personal  judgment  mig^t 
be  rendered  "against  the  mortgagor  in  addition  to  the  relief 
usually  granted  in  such  cases,"  they  meant  a  judgment  which 
could  be  enforced  by  /i.  fa.,  or  they  meant  nothing.  Hence 
we  held  in  our  former  opinion,  and  still  hold,  that  where  the 
plaintiff  takes  this  double  judgment  he  may,  at  his  election, 
proceeded  by  /?.  fa.  upon  his  money  judgment  or  he  may  proceed 
to  make  his  money  by  a  sale  of  the  mortgaged  premises  under 
his  decree. 

In  this  connection  it  is  proper  to  remark  that  counsel  have 
fallen  into  this  fundamental  error.  They  assume  and  argue 
that  if  A.  gives  B.  his  promissory  note,  and  mortgages  his  land 
to  secure  its  payment,  B.  thereby  agrees  to  look  to  the  land 
as  a  primary  fund  for  the  payment  of  his  debt,  and  A.  has  the 
right  to  insist  tl^at  he  shall  do  so.  We  know  of  no  such  mle 
either  at  law  or  in  equity.     The  mortgage  is  made  for  B.'i 
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security  and  not  for  A.'s  protection.  By  taking  security  B. 
does  not  waive  A.'s  personal  liability  either  in  toto  or  pro  tanto. 
B.  may  waive  the  security  at  any  stage  and  proceed  upon  the 
personal  liability  created  by  the  contract  (Of  course,  we 
limit  this  doctrine  to  cases  where  the  rights  of  third  persons 
are  not  involved.)  This  error  seems  to  have  become  an  igtds 
fatuua  by  which  counsel  have  been  misled  through  their  whole 
argument  By  its  light  they  have  sought  to  construe  the  judg- 
ment in  Lervis  v.  CoviUaud  and  Nye,  and  the  result  is  such  as 
might  have  be^n  expected — a  nondescript  judgment  with  a 
single  head,  but  Janus-faced,  characterized  by  counsel  as  ''  in 
personam  et  rem/*  Counsel  will  not  admit  ^at  there  was  no 
personal  judgment^  but  claim  that,  although  there  was  a  per- 
sonal judgment^  it  could  not  be  enforced  except  through  the 
decree  of  foreclosure  This  is  blowing  hot  and  cold.  It  is 
tantamount  to  saying  that  there  is  a  personal  judgment  and 
there  is  not 

The  cause  of  tibis  tergiversation  is  apparent  In  Chapin 
V.  Broder  it  was  held  that  where  there  was  no  personal  judg- 
ment there  could  be  no  lien,  under  the  two  hundred  and  fourth 
section  of  the  Practice  Act^  until  afte^  a  sale  of  the  mortgaged 
premises  and  the  docketing  of  the  deficiency.  To  admits 
therefore,  that  there  is  not  a  personal  judgment  is  to  admit 
liiat  there  is  no  lien,  which  is  the  sole  question  in  controversy 
in  the  present  casa  Hence,  in  order  to  maintain  their  stand- 
ing in  Court,  counsel  are  compelled  to  insist  that  there  was  a 
personal  judgment  Then,  having  fortified  themselves  against 
Scylla  upon  the  one  hand,  they  are  forced  to  guard  against 
Chazybdis  on  the  other;  but  in  order  to  do  the  latter  they 
cannot  admit  that  the  personal  judgment  carries  with  it  the 
right  of  a  /!•  fa.,  for  there  is  no  appeal  bond  which  stays  its 
execution,  and  more  than  two  years  have  elapsed  since  the 
judgment  was  docketed,  and  the  lien  is  therefore  lost  Hence 
they  claim  a  personal  judgment  which  cannot  be  executed  until 
after  a  sale  under  the  decree^  and  then  only  to  the  extent  of  a 
deficiency,  should  there  be  one —  a  judgment,  when  considered 
as  a  personal  (me,  confessedly  fdo  de  se  in  pait,  and  perhaps 
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m  toto.  It  18  a  misnomjer  to  call  a  judgment  which  has  such 
incidents  annexed  to  it  a  personal  judgment  It  is  nothing 
more  than  the  old  chancery  decree. 

In  support  of  the  theory  that  the  personal  judgment  is  not 
full  fledged,  counsel  call  attention  to  the  fact  that  it  does  not 
terminate  with  the  ordinary  phrase  "for  which  let  execution 
issue/'  and  that  nothing  is  said  about  the  issuing  of  an  execn- 
tion  until  we  come  to  the  end  of  the  decree,  where  the  issuing 
of  an  execution,  for  any  deficiency  which  may  be  found  to 
exists  is  authorized,  and  tiiat  therefore  tixe  judgment,  by  its  own 
termsy  is  made  to  prescribe  the  order  of  its  own  execution,  and 
that  the  order  thus  prescribed  cannot  be  departed  from  except 
by  special  lic^ise  of  the  Court  Admitting  this  to  be  so,  it  is 
not  a  little  surprising  that  counsel  do  not  perceive  that  a  con- 
sequence must  follow  which  is  fatal  to  their  case,  by  destroying 
entirely  the  judgment  lien,  upon,  which  alone  they  rely.  By 
this  construction  the  money  part  of  the  judgment  is  made 
dependent  upon  the  decree  for  its  enforcement,  and  the  mort- 
gaged premises  are  made  a  primary  fund,  which  must  be 
exhausted  before  a  /i.  fa.  can  issue.  Thus  the  judgment  is 
provided  with  a  special  lien,  resulting  from  its  own  terms.  To 
such  cases  the  two  hundred  and  fourth  section  does  not  apply 
That  section  creates  no  additional  lien  where  one  already  exists, 
until  after  the  special  lien  haa  been  exhausted,  and  then  only 
to  the  extent  of  the  deficiency.  It  was  so  held  in  Chapin  v. 
Broder.  That  section  was  intended  to  secure  a  lien  only  for 
such  judgments  as  are  purely  money  judgments,  without  any 
lien  resting  in  contract,  or  in  other  words  judgments  which 
are  to  be  enforced  by  ji.  fa.  Thus,  only  theory  upon  which 
it  can  be  claimed  that  the  judgment  in  Lewis  v.  CoviUaud  and 
Nye  became  a  Hen  under  that  section  is  the  one  which  we  have 
adopted,  to  the  efFect  that  there  was  a  personal  money  judg- 
ment, so  far  independent  of  the  decree  that  it  oould,  at  the 
electicm  of  the  plaintiff,  be  first  enforced  by  a  /I.  fa.  That 
there  was  such  a  judgment  we  have  no  doubt  The  mere  faci 
that  it  did  not  conclude  with  the  phrase  *^  for  which  let  execu- 
tion iasue^'^  has  no  significance.    That  phraae  u  umeoeBsaiy. 
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It  is  of  the  form  and  not  the  subatanoe.  The  judgment  being 
pronounced  by  the  Court,  the  law,  ex  propria  vigore,  directs 
the  fuEial  piooeBB  to  issue.  That  there  was  such  a  judgment, 
in  the  opinion  of  the  late  Supreme  Court  also,  is  apparent  from 
the  judgment  which  they  rendered  on  the  appeal,  which  is  in 
these  words :  ^'  Our  conclusion  is,  that  as  to  the  lien,  the  judg- 
ment should  be  reversed,  but  that  in  other  respects  it  should 
be  aflSrmed.*'  That  is,  so  far  as  the  decree  is  concerned  the 
judgment  is  reversed,  but  as  to  the  personal  judgment  it  is 
affirmed.  Under  this  personal  judgment,  as  we  held  in  our 
former  opinion,  the  respondent  acquired  a  lien,  but  he  failed 
to  enforce  it  within  the  two  years  through  which  it  extended. 
It  was  not  suspended  during  the  appeal,  for  the  obvious  reason 
that  no  undertaking  on  appeal  from  the  personal  judgment 
was  given,  as  required  by  the  three  hundred  and  forty-ninth 
section  of  the  Practice  Act 
Behearing  denied. 


THE  PEOPLE  1^.  JOHN  POREN. 

-OiM  wbo  titjt  bta  fiUow  }>elng  with  tluit  dccnt  of  malice  wlilch  la 
Implied  when  no  considerable  provocation  appears  to  haTe  existed,  or  which 
la  Implied  when  all  the  circumstances  show  an  abandoned  and  malignant 
heart.  Is  gnllty  of  murder ;  bnt  the  degree  of  the  crime  must  be  determined 
hy  the  tarj  from  all  the  circumstances  of  the  case. 
XoBDSB  IK  FiBBT  DbghuIj  AND  MuBon  IN  THi  Skcond  DBOitaB.— The  classi- 
fication of  murder  of  different  degrees  into  two  kinds,  does  not  render  the 
offense  of  the  minor  degree  less  than  murder.  It  la  for  the  JUI7  to  say,  under 
laatructlont  of  the  Court  aa  to  the  law,  of  which  degree  It  la;  and  If  thej 
and  that  the  alayer  deliberately  resoWed  before  the  homicide  waa  committed 
to  kill  the  deceased.  It  is  mnrder  in  the  first  degree;  but  If,  on  the  other 
hand,  they  find  that  there  waa  no  deliberate,  preconeelred  Intention  to  kllU 
except  that  which  la  Unplled  from  the  dreumstanesa  abowlng  no  conaiderable 
provocation  to  have  existed,  or  an  abandoned  and  malignant  heart,  or  that 
the  defendant  did  not  Intend  the  fatal  blow  to  produca  death,  yet  Intended 
the  blow,  then  it  Is  muiQer  In  the  aeoond  degraa. 

Appeal  from  the  Diatrict  Oovrt^  Pifbeentii  Jxtdieial  Diatrict| 

Butte  County. 

The  facta  are  stated  in  the  opinion  of  the  Oourt 
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If.  C.  Orainger,  for  Appellant. 

/.  G.  MeCfdlough,  Attamey-Oeneral,  for  Bespondent 

By  the  Court,  Oubsst,  J. 

The  defendant  was  indicted  for  the  murder  of  Tim  Maloay. 
Both  the  defendant  and  the  deceased  were  drunk  when  the 
homicide  was  committed.  Under  our  law  drunkenness  is  no 
excuse  for  crime,  unless  it  be  occasioned  bj  the  fraud,  contri- 
vance or  force' of  some  other  person  or  persons  for  the  pur- 
pose of  causing  the  perpetration  of  an  offense.  The  homidde 
was  caused  by  the  defendant,  who  used  a  knife  from  the  ^'  cup- 
board," as  one  witness  testified,  with  which  he  stabbed  the 
deceased  in  a  vital  part  of  his  body,  so  that  he  died  within  a 
very  short  time  afterward.  At  the  trial  the  defendant  was 
found  guilty  of  murder  in  the  second  degree,  and  was  sentenced 
by  the  Court  to  be  imprisoned  in  the  State  Prison  for  the  term 
of  fifteen  years.  The  defendant  has  appealed  to  this  Court 
from  the  judgment. 

The  Court  below,  in  charging  the  jury,  said:  "In  murder 
of  the  second  degree,  malice  may  be  shown,  and  the  law,  in 
case  a  killing  has  been  proved,  will  imply  malice,  unless  exten* 
uating  circumstances  are  shown ;  but  although  the  law  implies 
malice  from  the  killing  alone,  yet  there  must  be  no  mixture  of 
deliberation  or  premeditation  in  the  act  of  killing,  and  there 
must  be  no  intent  to  kill  in  ^ving  the  fatal  b\ow,  otiierwise 
the  crime  would  be  murder  in  the  first  degree." 

The  counsel  for  the  def aidant  requested  the  Court  to  instmet 
the  jury  in  the  following  words:  "That  the  difference  under 
our  statute  between  murder  in  the  first  and  second  d^rees 
does  not  consist  in  the  d^ree  of  malice  necessary  to  effect  the 
killing,  since  in  each  case  malice  accomplishes  ite  widced  pur- 
pose; but  the  difference  consists  in  the  amount  or  degree  of 
deliberation  beforehand  with  which  the  malice  effects  its  fell 
purpose.  The  same  kind  or  quality  of  malice  is  requisite  in 
eadi  case;  but  the  less  d^;ree  or  amount  of  cool  deliberatioa 
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beforehand  oonstitutefi  the  lesser  degree  of  murder.  Therefore 
the  jury  must  find,  beyond  a  reasonable  doubt,  th&t  of  his 
malice^  and  not  of  any  mere  passion,  defendant  resolved  before- 
hand to  kill  and  murder  the  deceased,  and  influenced  by  such 
motive  and  not  by  mere  passion,  defendant  carried  the  jnme 
into  execution,  in  order  to  find  defendant  guilty  of  murder  id 
the  second  degree/^ 

The  Court  refused  to  so  instruct  the  jury,  and  ihe  defend- 
ant excepted;  and  the  defendant  also  excepted  to  the  instruc- 
tion given  by  the  Court  above  set  forth,  and  now  seeks  to 
reverse  the  judgment  because  of  these  alleged  errors  of  the 
Court  below. 

The  statute  defines  nxiirder  to  be  the  unlawful  killing  of  a 
human  being,  with  malice  aforethought,  either  express  or 
implied.  Express  malice  is  that  ddiberate  intention  unlaw- 
fully to  take  away  the  life  of  a  fellow  creature,  which  is  mani- 
fested by  external  circumstances  capable  of  proof.  Malice 
shall  be  implied  when  no  considerable  provocation  appears,  or 
when  all  the  circumstances  of  the  killing  show  an  abandoned 
and  malignant  heart  These  are  statatoiy  definitions.  (Wood's 
Digest,  830,  881,  Sees.  19,  20,  21.)  The  twenty-first  section 
of  the  Act  concerning  crimes  and  punishments  has  divided  the 
crime  of  murder  into  two  classes — murder  in  the  first  degree 
and  murder  in  the  second  d^ee.  The  statute  declares  that 
''all  murder  which  shall  be  perpetrated  by  means  of  poison, 
or  lying  in  wait,  torture,  or  by  aliy  other  kind  of  wilful, 
deliberate,  and  premeditated  killing,  or  which  shall  be  com- 
mitted in  the  perpetration,  or  attemjyt  to  perpetrate,  any 
arson,  rape,  robbery  or  burglary,  shall  be  deemed  murder  in 
the  first  degree;  and  all  other  kinds  of  murder  shall  be  deemed 
murder  in  the  second  degrea'' 

The  statutory  definition  of  murder  is  substantially  in  the 
language  of  the  common  law  defining  that  term,  and  the  clas- 
sification of  jnurders  of  different  degrees  of  atrocity,  into  two 
kinds,  does  not  render  the  lesser  crime  any  other  &an  murder; 
and  if  the  homicide  committed  be  murder,  it  is  for  the  jury, 
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under  the  instructiaiis  of  the  Court  u  to  the  law,  to  say  of 
which  degree  it  is,  and  to  render  their  rordict  accordingly. 

There  is  no  complaint  that  the  Court  incorrectly  diaiged 
the  jury  as  to  what  constitutes  murder  in  the  first  degree,  or 
when  a  homicide  amounts  to  manslaughter,  or  is  justifiable  or 
excusable ;  but  the  chief  ground  on  which  the  counsel  for  the 
defendant  places  his  objection  to  the  charge  is  that  the  jnrr 
were  instructed  in  substance  that  iwemeditaticm,  deliberation, 
or  intention  to  kill  in  giving  the  fatal  blow^  were  not  essential 
to  constitute  the  homicide  murder  in  the  second  degree,  and 
that,  therefore,  the  jury  may  have  found  the  defendant  guilty 
of  murder  in  the  second  degree,  when  they  would  not  have 
done  so  had  they  been  correctly  instructed  as  to  ^  law  on 
the  subject 

It  is  a  cardinal  doctrine  of  eriminal  law,  founded  in  natural 
justice,  that  it  is  the  intention  with  which  an  act  was  done 
that  constitutes  its  criminality.  The  intent  and  act  must  botli 
concur  to  oonstitute  the  crimB.  (8  Greenleaf  a  Evidence,  Sec. 
13 ;  1  Bish.  Crim.  Law,  Sees.  80  and  253.)  The  felonious 
intent  may  be  proved  directly,  or  it  may  be  presumed  from 
the  proved  existence  of  other  facts.  (3  Greenleafs  Evidence, 
Sec.  14.)  Nothing  short  of  an  intent  to  do  a  forbidden  thing 
will  make  a  person  a  criminal  in  law;  but  it  is  not  necessary 
that  the  interdicted  thing  actually  done,  should  have  been 
designed,  but  it  must  appear  that  such  result  was  attained  in 
the  attempt  to  do  on  unlawful  act. 

The  common  law  measures  an  act  which  is  malum  in  se  snb- 
stantially  by  the  result  produeed,  though  not  contemplated, 
holding  the  doer  of  the  act  guilty  of  the  thing  done  in  the 
same  manner  as  if  it  were  specially  intended,  though  not 
always  guilty  of  the  crime  committed  in  the  same  degree. 
(Rutherford's  Institutes,  B.  1,  0.  18,  sec.  11.)  On  this  prin- 
ciple, if  one  intending  to  murd^  a  particular  person  attempts 
to  shoot  him,  but,  missing  his  mark,  fiAioots  another;  or  in  an 
attempt  to  poison  one,  another  accidentally  lo^es  his  life  bv 
means  of  it,  it  is  murder  in  the  first  d^greeu  (1  Bishop  on 
Crim.  Law,  sections  265-257.) 
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In  The  Peaph  ▼.  Bealoba,  17  OaL  895,  the  Coturt  quote  from 
the  decision  of  the  S\iprenie  Court  of  Pennsylvania  in  the  case 
of  Gommonmealth  v.  Oreen,  1  Ashmead,  296,  in  which  is  the 
following  language:  ^^To  constitute  murder  in  the  first  degree, 
the  unlawful  killing  nnist  be  accompanied  with  «  clear  intent 
to  take  life.  This  is  die  great  and  distinguishing  feature 
between  murder  in  the  first,  and  murder  in  the  second  degree.*' 
Our  statute  creating  and  defining  the  degrees  of  murder  was 
transcribed  from:  the  Pennsylvania  Act  on  the  subject,  under 
which  the  Commonwealth  v.  Oreen  was  decided.  That  decision 
seems  to  have  been  carefully  considered,  and  was  followed  and 
approved  by  other  decisions  of  the  same  Court,  and  we  see  no 
reason  for  disapproving  of  the  construction  of  the  statute  given 
by  that  Court,  asd  adopted  in  the  ease  of  The  People  v. 
Bealoha,  when  properly  understood.  (See  The  People  v,  Vin- 
eente  Sanchez,  24  Cal.  17*) 

It  does  not  follow,  from  the  language  which  we  have  quoted 
from  the  decision  in  Ccfmmotvweatth  v.  Oreen,  and  adopted  in 
The  People  Vb  Beaioba,  t^at  criminal  intent  is  not  an  element 
in  the  crinie  of  murder  in  die  second  degree.  In  those  cases, 
''the  clear  intent  to  take  life  constituting  the  killing,  murder 
in  the  first  degree  "  was  evidently  intended  to  mean  the  delib- 
erate and  fixed  purpose  existing  in  the  mind  of  the  slayer  to 
kill  the  object  of  his  malice,  as  contradistinguished  from  that 
minor  quality  of  intetntion  which  lacks  the  marked  and  dis- 
tinguishing characteristic  of  deliberation  or  cold  premeditation, 
and  such  was  the  manifest  sense  of  the  charge  of  the  Court  to 
which  the  defendant  objects;  for,  immediately  following  the 
language  of  the  charge  to  which  the  exception  is  taken,  the 
Judge  illustrates  his  meaning  by  an  example,  saying;  ^^  A  man 
actuated  by  malice  may  attack  another  with  the  intention  of 
not  killing,  but  of  committing  some  bodily  injury;  here,  though 
death  ensued,  the  crime  would  be  murder  in  the  second  degree ; 
because,  although  there  was  malice  in  the  act,  the  killing  was 
not  premeditated,  nor  done  witii  deliberation,  nor  was  there 
any  intent  to  kill  in  giving  the  mortal  blow.*' 

The  commission  of  murder,  as  we  have  already  seen,  neces- 
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sarilj  involves  the  intent,  either  actual  or  by  imputation,  to 
kill  the  person  slain.  .Where  the  intent, is  actual  it  is  mani- 
fested by  circumstances  that  show  the  inunediate  and  direct 
design  of  the  author  of  the  crime.  When,  by  imputation^  the 
intent  is  presumed  from  the  proved  or  admitted  existence  of 
acts  or  conduct  of  the  criminal,  which  are  m<dum  in  m.  Thus 
when  the  death  ef  one  person  ensues  from  the  felonious  acts 
of  another,  the  law  imputes  to  the  perpetrator  the  intentioi 
to  produce  the  result  which  was  the  natural  ccmaequence  of 
the  primary  act,  and  in  such  cases  the  circumstances  must 
determine  ihe  degree  of  the  crime.  Though  the  dtaagd  was 
not  entirely  accurate,  we  think  it  manifest  that  the  jury  were 
not  misled  by  it  to  the  defendant's  prejudice,  when  considered 
as  a  whole.  Murder  in  the  first  d^;ree  was  correctly  defined 
and  explained  by  the  Court  to  the  jury,  and  so  was  manslaugh- 
ter, both  voluntary  and  involuntary,  as  also  the  law  respecting 
justifiable  and  excusable  homicide.  The  effect  of  the  verdict 
was  that  the  defendant  was  not  guilty  of  murder  in  the  first 
degree,  nor  of  manslaughter  only,  as  defined  by  the  statute, 
nor  was  the  homicide  justifiable,  or  excvsable,  but  stiU  the 
defendant  was  guilty  of  slaying  his  fellow  being  with  that 
degree  of  malice  at  least,  which  is  implied  when  no  consider^ 
able  provocation  appears  to  have  existed  or  which  is  implied 
when  aU  the  circumstances  connected  with  the  act  done  show 
an  abandoned  and  malignant  heart,  and  that  thou^  the  defend- 
ant did  not  directly  and  expressly  intend  that  the  fatal  blow 
which  he  gave,  should  produce  death,  yet  that  the  act  of  stab- 
bing was  expressly  intended,  and  that  from  such  act  the  law 
imputed  to  the  perpetrator  of  it  the  intent  to  produce  its 
natural  effect  and  consequence,  which  was  the  death  of  the 
person  slain. 

Then  viewing  the  charge  in  its  plain  meaning^  as  it  must 
have  been  imderstood  by  a  sensible  jury,  we  are  of  the  opinion 
the  defendant  had  no  ground  to  complain  of  it  as  erroneous. 
If  we  had  any  doubt  upon  the  subject  we  should  not  hesitate 
to  reverse  the  judgment 

In  respect  to  the  defendant's  second  assignment  of  error,  we 
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think  the  Court  properly  refused  the  instruction  requested.  If 
the  defendant  resolved  before  the  homicide  was  committed  to 
kill  and  murder  the  deceased,-  he  was  guilty  of  murder  in  the 
first  degree.  A  resolve  implies  deliberation.  Resolving  to 
kill  and  murder  a  human  being  falls  directly  among  the  descrip- 
tive elements  oonstituting  murder  in  the  first  degree.  Hence 
the  Court  could  not  with  propriety  have  instructed  the  jury  as 
requested. 

We  are  of  the  opinion  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


CHARLES  MACLAT  i;.  HARRY  LOVE  and  MART  LOVE. 

SiPABAn  TmofPBaTT  of  Uixajm  Wombn* — The  rli^to  of  married  women,  as 
to  tbelr  separate  property  and  their  power  oyer  It  In  California,  do  not  de- 
pend alone  on  the  principles  of  tbe  common  law,  or  npon  the  doctrines  of 
Courts  of  equity,  but  mainly  npon  the  Constitution  and  statutes  of  the  State. 

PaaBONAX.  Liability  of  Masbisd  Wombn. —  Bxcept  In  special  cases,  as  under 
the  Sole  Trader's  Aet  a  married  woman  cannot,  by  contract,  create  a  per- 
sonal liability  against  herself  In  any  form. 

Msimran  Wohsn's  Sn^ARAtn  Bstatb. —  Under  the  laws  of  Oallfornia  a  mar- 
ried woman,  by  the  mere  execution  of  a  promissory  note  in  the  ordinary  form 
In  consideration  of  serrices  rendered,  or  moneys  furnished  for  her  benefit  or 
the  benefit  of  her  separate  estate,  or  by  ^he  purchase  of  goods  in  the  ordinary 
mode  ftor  her  separate  use,  with  the  taitent  and  understanding  that  the  de- 
mand thus  arising  shall  be  satisfied  out  of  her  separate  estate,  cannot  create 
a  charge  or  Incumbrance vpon  such  separate  estate;  nor  can  a  Court  of 
equity  Impose  and  enforce  sneb  claim  or  demand  as  a  charge  or  incumbrance 
upon  such  separate  estate. 

SaxB. —  A  Court  of  equity  in  this  State  has  no  power  to  enforce  any  claim  or 
demand  as  a  charge  or  incumbrance  on  the  separate  estate  of  a  married 
woman,  unless  such  dalm  or  demand  has  become  a  charge,  lien,  or  incum- 
brance thereon  by  Tlrtue  of  a  contract  evidenced  by  an  instrument  in  writing, 
signed  and  acknowledged  by  the  wife,  In  accordance  with  the  sixth  section  of 
the  Act  defining  the  rights  mid  duties  of  husband  and  wife,  passed  April  17, 
1800. 

BBPAKATn  BSTACT  OF  HABBim>  WoMBN. —  A  married  woman  In  this  State  has 
no  power  to  create  any  charge,  or  lien,  or  Incumbrance,  upon  her  separate 
estate,  except  by  an  Instmment  la  writing,  signed  and  acknowledged  by 
the  wife,  in  accordance  with  the  sixth  section  of  the  Act  defining  the  rights 
and  duties  of  husband  and  wife,  passed  April  17,  1850. 

ftZTB  Section  of  the  Act  concbrnino  Husband  and  Wifb. —  Tbe  sixth  sec- 
tion of  the  Aet  defining  the  rights  snd  duties  of  husband  and  wife,  passed 
April  17,  1800,  is  not  unconstitutional.  Byen  if  that  part  of  said  section 
which  requires  the  husband's  slgnsture  to  the  Instrument  is  unconstitn- 
ttoBAl,  It  caa  he  stricken  out  without  Tltiatlng  the  remainder  of  the  ssctloBi 
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GOKSTBUCTiox  OF  AcT  OF  Apbu*  17,  1850. —  Tbe  Act  of  April  17,  1850,  Win- 
ing the  rights  and  duties  of  husband  and  wife,  applies  to  property  held  u 
separate  by  women  married  in  this  State  after  the  passage  of  the  Act,  with- 
out referenee  to  the  time  when  the  property  was  acquired. 

Appeai.  irom  the  District  Coart,  Third  Judicial  District, 
Santa  Clara  County. 

In  1845  the  Mexican  Govemment  granted  to  the  defendant, 
Mary  Love,  (then  Mary  Bennett,)  a  tract  of  land  lying  in  the 
present  County  of  Santa  Clara.  The  land  was  confirmed  to 
her  by, the  United  States  District  Court,  and  she  afterwards 
married  defendant,  Harry  Love.  In  1857  both  defendants 
executed  to  H.  S.  Washbume  their  note  for  two  hundred  dol- 
lars for  surveying  said  tract  of  land.  In  1860  plaintiff  sold 
defendant,  Mary  Love^  goods  of  the  value  of  twenty-seven 
dollars  and  forty  cents,  and  about  the  same  time  the  note  was 
assigned  to  him.  For  the  gum  due  cm  the  note,  and  for  the 
goods,  the  action  was  comm^iced* 

The  Court  sustained  a  demiirrer  to  the  complaint,  and 
plaintiff  declining  to  amend,  gave  judgment  for  defendants. 
Plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

C.  T.  Byland,  for  Appellant 

Plaintiff  says  that  property  acquired  previous  to  the  Aet  of 
April  17, 1850,  (Wood's  Dig.  487,)  is  not  affected  by  it 

The  Mexican  law  prevailing  in  California,  at  and  before  its 
cession  to  the  United  States,  declared  tiiis  ^e  separate  estate 
and  property  of  Mrs.  Mary  Love,  and  the  quality  of  her  estate 
was  such  that  she  niight>  by  her  owaa  act,  alienate  it  without 
the  necessity  of  procuring  the  signature  of  her  husband,  or 
without  being  compelled  any  more  than  a  fdme  sole,  or  a  man, 
to  procure  the  consent  of  others  to  a  deed  or  contraot  conoem- 
ing  her  property;  but  the  husband's  bare  assent,  or  his  pre- 
vious license,  or  his  subsequent  express  or  implied  ratification, 
or  rather  his  mere  failure  to  make  objeodon,  would  be  sof- 
ficient;  and  his  subsequent  ratification  would  make  her  sale, 
or  lien,  or  contract,  d^efinitely  valid,  eta  , 
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The  case  of  Harvey  v.  HiU,  7  Texas,  595,  ia  ilbisbratiTe  of 
this  view,  and  was  an  action  of  ejectment.  The  inatrumaat 
of  conveyance  (which  was  a  eonvejance  of  the  wife's  separate 
estate)  under  which  the  defendant  deriyed  title  was  made  in 
the  year  1887,  and  was  governed  by  the  Mexican  law,  and  not 
by  the  statute  of  Texas.     (See  opinion  in  that  case.) 

In  Ingoldshy  y.  Juany  it  is  said  that  the  wife  could,  before 
the  statute,  dispose  of  her  property  with  the  bare  assent  of 
her  husband  as  she  chose,  by  any  informal  instrument,  or  pofr- 
ribly  without  writing.     (12  CaL  575.) 

The  husband  could  ratify  what  the  wife  had  done.  In  the 
case  at  bar  both  hnsband  and  wife  sign  the  note  for  the  w6rk 
done  on  her  separate  premise^  (Law  of  Tore,  58 ;  Novissima 
Recopilacion,  p.  4,  book  10;  Title  Law  14,  voL  5;  8  Texas, 
397;  10  Texas,  128,  286;  21  Barb.  S.  0.  286.) 

The  above  authorities  show  that  a  married  woman  could 
dispose  of  bar  property,  and  could  bind  it  for  her  debts. 

It  is  not  disputed  that  a  married  woman's  separate  estate 
would  be  bound  for  debts  contracted  on  the  faith  of  it,  or  for 
the  betterment  or  enhancement  of  such  separate  property* 
(8  Texas,  897;  10  Texas,  128;  6  Teocas^  195,  162;  21  Barb. 
S.  C.  286;  8  John.  Ch.  77;  17  John.  548;  6  Wend.  13;  4 
Corns.  9.) 

The  estate  and  right  of  Mrs.  Love,  formerly  Mra.  Bennett, 
was  the  same  under  the  Act  of  1860  as  xmder  the  Spanish 
law,  and  right  of  alienation  was  not  restricted  by  that  statute. 
If  her  right  of  alienation  was  not  restricted,  her  contracts  for 
the  benefit  of  her  separate  property  must  be  valid.  (Edring' 
ion  V.  Mayfield,  5  Texas,  366.  See  authorities  last  abovt 
cited.) 

Such  as  her  estate  was,  such  as  her  ri^ts  were,  and' such 
as  her  power  of  disposition  was,  became  unalterably  fixed  bj 
the  sixteenth  section  of  Article  first  of  the  Constitution  of  Calf 
ifomia.  No  bill  of  attainder,  ex  post  facto  law,  or  law  impair 
ing  the  obligation  of  a  contract,  shall  be  passed. 

Her  Tight  was  secured  by  that  clause  in  the  Constitulionj 
^because  property  consists  as  well  in  the  pif^  disponendi  as  in 

Vol.  XXV.— 24 
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the  jiu  proprietatis,  for  of  what  real  value  is  the  latter  if  tii€ 
former  may  be  practically  defeated.'^     (7  Iredell's  Equity  B.) 

By  the  fourteenth  section,  eleventh  Article^  and  the  eighth 
section,  first  Article,  of  the  Oonstitutioci  of  California: 

Property  consists  in  the  right  to  enjoy  and  dispose  of  ce^ 
tain  things,  etc  (Bouv,  Law  Dictionary,  Vol.  11,  Title— 
Property;  Jacob's  Law  Dictionary,  Title — Property.)  Prop- 
erty means  the  highest  right  a  man  can  have  for  anything— 
being  used  for  that  right  which  one  hath  to  lands  or  tenements, 
goods  or  chattels,  which  no  way  depend  on  another  man's 
courtesy. 

It  is  a  rule  of  common  law  that  the  power  of  alienation  is 
an  inseparable  incident  to  the  r^t  of  property.  (10  Barb. 
597.) 

If  the  position  of  the  defendants  be  sustained  this  ri^t  is 
impaired.  The  ^' jus  diaponendi'*  is  virtually  taken  awaj, 
making  her  power  of  disposition  depend  upon  the  arbitrary 
will  of  another,  and  even  the  obtaining  the  assent  of  that  otber 
in  a  particular  way  and  before  a  particular  officer.  Indeed,  it 
is  made  subject  not  only  to  the  arbitrary  will  of  her  husband, 
but  upon  the  writing  of  a  particular  c«*tificat^  of  acknowl- 
edgment by  a  certain  officer,  for  it  is  decided  that  the  certifi- 
cate of  acknowledgment  by  a  Notary  Public,  etc,  to  a  con- 
veyance made  by  a  married  woman  of  her  separate  property, 
is  and  must  be  a  part  of  the  conveyance  itself. 

This  is  in  fact  giving  the  property  to  the  husband  and  clog- 
^g  it  not  only  with  his  will  but  with  acts  of  others;  beeaus^ 
we  have  seen  that  the  ri^t  to  dispose  of  property  is  a  part  of 
the  jus  proprietaiis,  and  by  the  Act  of  eighteen  hundred  and 
fifty,  the  husband  is  made  the  owner  that  far  of  his  wife's 
separate  property,  and  the  wife  ia  rendered  poweriess  in  ida- 
tion  to  her  separate  properQr — just  as  powerless  as  she  is  over 
the  separate  property  of  her  husband.  In  the  case  at  bar, 
Mrs.  Love  owned  the  real  estate  in  her  own  ri^t,  with  the 
power  of  using  and  disposing  of  tte  same  before  the  Aet  of 
ei^ieen  hundred  and  fifty.  After  that  Act,  according  to  the 
theory  of  the  defendants,  Ae  oould  not  protect  it  witiioat  Ae 
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assent  of  her  husband.  She  oould  not  dispose  of  it  withont 
ois  assent  in  writing  first  had,  and  mthoilt  some  Notary  wonld 
write  a  proper  certificate  of  her  and  her  husband's  acknowl- 
edgment This  makes  Ihe  wife's  disposition  of  her  separate 
property  depend  upon  the  will  of  one  who  is  not  the  owner. 

The  eflFect  of  the  statute,  if  made  to  apply  to  property 
acquired  before  the  making  of  the  Constitution,  and  before  the 
making  of  the  Act  of  April  seventeenth,  eighteen  hundred  amd 
fifty,  is  unconstitutional  because  it  impairs  the  obligation  of 
contracts.    {Ingoldsby  v.  Juan,  12  Oal.  576.) 

Appellant  contends  that  the  Act  of  eighteen  hundred  and 
fifty  *does  not  apply  to  the  past  but  to  the  future,  and  that  it 
does  not  affect  tiie  position  of  property  acquired  before  its 
passage. 

The  Legislature  had  no  power  to  affect  or  change  marital 
ri^ts  or  regulations  fixed  by  law  previously,  and  if  they  had, 
the  Court  will  not  presume,  in  tihe  absence  of  an  express  de* 
daration  to  that  effect,  that  tiiey  so  intended.  (Ingoldshy  v. 
Jium,  12  Cal.  680.) 

No  retrcSspective  operation  was  intended,  or  perhaps  could 
have  been  given  to  such  an  Act.  (Ingoldshy  v.  Juan,  12  Cal. 
680;  Morrison  v.  Wilson,  18  CaL  497.) 

For  the  rule  of  interpretation  of  statutes  see  Chimes  v.  Nor- 
ris,  6  Cal.  622,  and  brief  of  Judge  Baldwin  in  that  case. 

The  Act  of  eighteen  hundred  and  fifty  positively  shows  ths 
intention  of  tiie  lawmakers  was  to  exdnde  estates  and  ri^ts 
already  vested. 

See  sections  fourteen  and  fifteen,  Wood's  Digest,  page  489. 
**  Expressio  unius  est  exehmo  aUerius/* 

A  legislative  enactment  must  be  express  to  convince  the  Court 
that  it  is  to  have  any  other  than  a  prospective  operation. 
(Diwart  v.  Purdy,  29  Penn.  118;  TJ.  S.  Digest,  Anno  1858,  p. 
681,  Sec  6;  Smders  v.  Carrol,  12  La.  798;  U.  S.  Digest, 
Anno  1868,  p.  681,  Sec  7.) 

If  the  Act  of  eighteen  hundred  and  fifty  gives  the  control 
and  management  of  the  separate  property  of  wife  to  the  hus- 
band and  requires  his  mind  to  act  before  she  can  make  any 
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dbposition  of  it,  it  is  dearly  an  abridgment  of  her  righta,  and 
imcoiistitatioiiaL     {George  y.  Bansom,  15  CaL  333.) 

The  tenn  ^^  separate  property '^  in  the  fourteenth  ^ectim^ 
eleventh  Article,  of  the  Condtitution,  is  uaed  in  its  oommon 
law  aenae,  and  by  that  law  "  separate  property  "  means  an  estate 
held  both  in  its  use  and  in  its  title,  for  the  exclusive  benefit 
of  the  wif a  Hence,  a  law  taking  away  the  right  of  the  wife 
to. dispose  of  her  property  must  be  unconstitutional,  particu- 
larly as  to  property  the  rights  to  which  were  absolutely  hers 
before  the  passage  of  the  Act  of  April  seyenteenth,  eighteen 
hundred  and  fifty.     (13  Cal.  323.) 

If  the  Legislature  can  deprive  a  married  w<»nan  of  the  disr 
position  of  her  separate  property,  a  right  which  she  had  under 
Mexican  or  Spanish  law,  why  cannot 'they  deprive  hef  of  iti 
use  or  its  profits! 

To  deprive  a  feme  covert  of  the  right  to  dispose  of  her  prop- 
erty, or  to  transfer  that  right  to  another — for  example,  her  hus- 
band — is  obnoxious  to  the  eighth  section  of  Article  first  of  the 
Constitution,  which  says,  among  other  things,  that  no  pencofl 
*  *  *  shall  be  deprived  of  life,  libetty  or  prop- 
erty, without  due  process  of  law^  ete.  {WesterveU  Exec.  v. 
Gregg,  3  Keman,  303.) 

T.  H.  Laine,  for  Bespondenta. 

It  appears  from  appellant's  bill  &at  the  separate  estate  of 
the  wife  sought  to  be  diarged  with  the  payment  of  this  acoonnt 
for  goods,  wares,  etc.,  consists  in  real  estate*— land.  Ifow,  upon 
the  most  liberal  construction  of  tiie  doctrine  of  appointment, 
the  property  sought  to  be  charged  being  real  estate^  there  must 
be  some  allegation  in  the  bill  showing  a  clear  intention  to 
ehsLTge  that  estate,  and  that  intent  must  be  evidenced  by  some 
written  agreement  or  instrument,  and  not  a  verbal  contract,  as 
this  most  clearly  is.  The  execution  of  a  note,  or  the  indorse 
ment  of  a  bill  of  exchange,  has  been  regarded  as  manifesting 
an  intention  by  a  fem^  coveri  owning  a  separate  estate  to  db^np 
that  estate;  but  the  doctrine  of  appointment  has  never  been 
held  to  go  so  far  to  make  verbal  contracts  an  evidence  of  snch 
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intentioiL  In  tiie  mm  of  Butneh  and  Wife  r.  Bftdnnridge, 
etc.,  reported  in  16  K  Monroe^  Eesittid^y  Reports,  pages  482 
to  492,  holds  the  doctrine  heire  contended  for.  On  page  487, 
the  Court  in  that  case  say: 

"  The  extent  to  whidi  her  separate  property  (speaking  of  a 
married  woman)  may  be  subjected  to  the  demands  of  creditors 
claiming  under  parol  agreements,  has  not  been  determined  by 
this  Court.  So  far  as  the  separate  property  consists  of  land, 
it  cannot  be  made  liable  by  a  verbal  contract  The  wife  can- 
not alien  or  dispose  of  her  real  estate  except  by  a  written 
agreement,  and  as  a  charge  upon  it  for  the  payment  of  debts 
operates  as  a  disposition  of  it  pro  tanlo,  it  can  only  be  created 
by  a  contract  in  writing/'  (See  llie  opinion  and  authorities 
therein  cited.) 

This  we  take  to  be  the  correct  doctrine,  and  it  fully  sustains 
the  position  we  have  taken  upon  the  case  at  bar.  If  the  appel- 
lant's position  be  true,  there  can  be  no  protection  thrown 
around  the  separate  estate  of  a  feme  covert,  the  husband  and 
his  creditors  may  easily  evade  the  whole  law  as  regards  the 
alienation  of  the  wife's  separate  estate;  the  Courts,  however, 
cannot  lend  themselves  to  iikb  perpetration  of  such  frauds  upon 
married  women. 


By  the  Court,  Sawteb^  J. 

Plaintiff  seeks  to  charge  the  separate  property  of  Mary 
Love,  the  wife  of  defendant,  Harry  Love,  with  the  payment  of 
a  note  executed  by  both  defendants,  for  services  alleged  to 
have  been  rendered  for  the  benefit  of  the  separate  estate  of  the 
wife,  and  at  her  request,  with  an  alleged  intent  on  the  part  of 
the  wife  to  make  the  same  a  ohai^  upon  her  separate  estate. 
Also,  for  goods  sold  and  delivered  during  coverture  to  the  wife 
for  her  own  use,  and  at  her  request,  with  a  like  alleged  intent. 

Section  six  of  the  Act  of  April  17,  1850,  "defining  the 
rights  and  duties  of  husband  and  wife,*'  provides,  with  respect 
to  the  separate  property  of  tie  wife,  that,  "  no  sale  or  other 
alienation  of  any  part  of  such  property  can  be  made,  nor  any 
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lien  or  ineambrance  created  thereon^  unless  by  an  instmmeiLt 
in  writing,  signed  by  the  husband  and  wife,  and  acknowledged 
by  her  upon  examination  separate  and  apart  from  her  htsr 
band,*'  etc.     (Wood's  Digest,  488.) 

It  was  repeatedly  held  by  our  predecessors,  that  no  title  to 
the  separate  property  of  the  wife,  either  real  or  personal,  oonld 
be  conveyed,  except  by  an  instrument  in  writing,  executed  and 
acknowledged  by  her  in  the  mode  prescribed  hy  this  Act 
(Selover  v.  Am.  Ru8.  Co.,  7  Cal.  266 ;  Barrett  v.  TewJeAwy,  9 
Cal.  13;  13  Cal.  501;  and  other  cases.)  The  statute  is  as 
emphatic  in  its  provisions  against  creating  '^  any  lien  or  ineam- 
brance thereon  "  as  against  ccHiveyanoes.  The  rights  of  mai^ 
ried  women  as  to  their  separate  property,  and  their  power  over 
it  in  California,  do  not  depend  alone  upon  the  principles  of  the 
common  law,  or  upon  the  doctrines  of  Courts  of  equity;  but 
mainly  upon  the  Constitution  and  statutes  of  this  State.  It  is 
not  pretended  that  the  defendant,  Mary  Love,  is  personally 
liable  upon  the  contracts  sued  on;  but  it  is  insisted  that  being 
the  owner  of  separate  property,  as  a  necessary  incident  to  such 
ownership,  and  to  the  jvs  disponendi,  she  has  a  right  by  con- 
tracts not  imposing  liabilities  against  her  personally,  to  create 
a  charge  upon  such  property,  which  the  Courts  will  enforce. 
Admit  this  to  be  so,  yet  such  charge  must  be  created  in  some 
mode  not  prohibited  by  statute. 

If  a  demand  can  be  enforced  as  a  .diarge  against  the  sepa- 
rate property  of  the  wife,  it  must  in  some  form  ultimately 
become  a  lien  upon  it,  and  result  in  a  sale  and  conveyance  of 
the  property.  The  lien  or  incumbrance  must  originate  in 
some  action  on  the  part  of  the  vdfe,  to  be  perfected  and  en- 
forced  by  the  Courts  by  means  of  a  sale.  But  the  statute 
says  that  no  sale  or  other  alienation  shall  be  made,  nor  any 
lien  or  incumbrance  created  thereon,  except  in  a  certain  prs- 
scribed  form.  It  is  prohibitoiy  in  its  terms.  Aside  horn 
exceptional  cases  —  as  under  the  Act  relating  to  sole  traders — 
the  wife  has  no  power  by  contract  to  create  a  perB(xial  liabil- 
ity against  herself  in  any  form.  If  she  can  create  a  chaige 
upon  her  separate  property,  to  be  satisfied  ont  of  the  separate 
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property  alone,  independent  of  any  personal  liability^  the 
charge  must  be  to  that  extent  a  disposition  or  alienation  of,  or 
an  incumbrance  upon  sneh  separatr  property.  That  ^^he  has 
the  power  to  create  such  a  charge  there  is  no  doubt,  but  she 
has  no  power  to  create  it  in  any  other  mode  than  the  one  pre- 
scribed by  the  express  provisions  of  the  statute.  And  in  this 
consists  the  difference  between  the  case  under  consideration, 
and  those  found  in  the  Chancery  reports  of  England  and  the 
older  States.  In  the  latter  cases,  there  was  no  statutory  limr 
itations  as  to  the  mode  of  contracting,  while  here  there  is. 
The  wife,  under  our  statute,  can  create  no  right  against  her 
separate  property  except  in  the  mode  prescribed.  The  pro- 
hibitory provisiona  of  the  Act  would  be  of  little  avail  if  the 
wife,  by  simply  contracting  a  debt  to  be  paid  out  of  her  sep- 
,  arate  estate,  could  create  a  valid  and  binding  charge  upon  it. 
But  she  has  no  such  power,  and  an  attempt  to  create  a  charge 
by  her  contract  in  the  form  alleged  would  be  simply  void. 
Not  can  a  Court  of  law  or  equity,  in  the  face  of  the  statute, 
preate  a  right  where  none  exists  independent  of  its  action. 
The  office  of  a  Court  is  limited  to  the  enforcement  of  ri^ts 
already  existing  by  applying  the  appropriate  remedy.  The 
statute  prescribes  the  only  mode  by  which  debts  can  be  'treated, 
and  made  it  charge,  or  incumbrance  upon  the  separate  estate  of 
a  married  woman;  and  they  must  become  a  charge  before  a 
Court  of  equity,  in  the  language  of  lord  Cottenham,  can 
**  take  upon  itself  to  give  effect  to  them,  not  as  personal  liabil- 
ities, but  by  laying  hold  of  the  separate  property  as  the  only 
means  by  which  they  can  be  satisfied." 

A  claim  for  which  no  person  is  individually  liable^  and 
which  cannot  by  the  simple  act  of  any  person  be  charged  as 
an  incumbrance  upon  property,  is  simply  a  nullity,  and  cannot 
serve  as  l^e  foundation  of  a  ri^t  upon  which  a  Court  can 
build  a  superstructure  for  divesting  a  married  woman  of  the 
ownership  of  her  separate  property. 

In  the  eaae  of  Miller  v.  Newton,  38  Cal,  554,  a  majority  of 
the  Justices  —  Mr.  Chief  Justice  Cope  dissenting — took  a  dif- 
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ferent  view  of  the  question,  Holding  that  the  provisions  of  the 
statute  under  discussion  had  no  application  to  cases  of  this  kind. 

The  prevailing  opinion  says:  "The  respondent  refers  to  the 
cases  of  Selover  v.  The  American  Ruseian  Com.  Co.,  7  CaL 
266,  Barrett  v.  Tewksbury,  9  CaL  18,  and  other  decisions  of 
this  Court,  founded  upon  the  statute  relating  to  conveyances 
of  property  by  a  married  woman.  Those  cases  relate  to  the 
power  of  a  married  woman  to  execute  instruments  conveying 
or  incumbering  her  separate  property,  and  the  mode  in  which 
such  conveyance  or  incumbrance  must  be  executed  and 
acknowledged  to  be  binding  upon  her,  and  they  therefore 
differ  entirely  from  the  case  now  before  us,  in  which  no  such 
question  is  directly  involved.  The  statutes  upon  this  subject, 
and  upon  which  these  decisions  were  founded,  do  not  in  any 
way  abrc^ate  or  impair  the  powers  of  a  Court  of  equity 
over  the  rights  and  property  of  married  women,  or  Ae 
long  established  rules  of  those  Courts  upon  this  subject  upon 
which  this  ease  depends.  While  these  statutes  confer  upon 
married  women  a  power  to  dispose  of  their  property  which 
they  did  not  before  possess,  yet  there  is  no  expression  of  any 
legislative  intention  to  thereby  divest  Courts  of  equity  of  their 
long  established  powers  and  jurisdiction.  To  effect  such  an 
object  would  require  a  clear  expressicM  of  legislative  will. 
These  statutes  are  a  substitute  for  the  ancient  common  law 
proceeding  by  fine  and  recovery,  which  was  the  only  mode  by 
which,  at  common  law,  a  married  woman  could  convey  her 
real  estate.** 

With  due  deference  to  the  learned  Justice  who  deKvered 
the  opinion,  we  are  unable  to  perceive  any  principle  upon 
which  the  class  of  cases  he  was  considering,  so  far  as  he  refen 
to  that  part  of  the  demand  accruing  during  coverture,  can  be 
distinguished  from  the  cases  cited. 

The  terms  of  the  statute  are  very  broad*  It  uses  among 
others  the  precise  term  *Hncu7nbranee/*  which  the  learned 
Judge  in  this  very  opinion  (unconsciously,  perhaps,  but 
naturally  enough)  employs  to  characterize  demands  charged 
upon   separate  estates.     The   opinion    says:  ''In    accordance 
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with  this  principle;  her  separate  estate  will  in  equity  be  held 
liiable  for  <all  the  deht%  charges,  incumbrances  and  othei; 
engagements  which  she  expressly  or  hj  implication  charges 
thereon.*' 

So  also  in  the  passage  from  the  decision  of  Lord  Chan* 
cellor  Brougham  in  Murray  v.  Barlee,  cited  in  the  prevailing 
opinion^  it  is  said :  ^^  In  all  these  cases  I  take  the  foundation 
of  the  doctrine  to  be  this:  the  wife  has  a  separate  estate,  sub- 
ject to  her  own  control  and  exempt  from  all  other  interference 
or  authority.  If  she  cannot  affect  it  no  one  can,  and  the  very 
object  of  the  settlement  which  vests  it  in  her  exclusively  is  to 
enable  her  to  deal  with  it  as  if  she  were  discovert.  The 
power  to  affect  it  being  unquestionable,  the  only  doubt  that 
can  arise  is  whether  or  not  she  has  validly  incumbered  it/' 

So  appropriate  is  the  word  "incumbrance,"  or  "incum- 
bered," to  express  the  idea  of  a  charge  upon  property  without 
any  personal  liability  against  the  owner,  that  Judges  naturally, 
and  almost  necessarily,  hit  upon  that  very  term  to  convey  the 
idea  in  discussing  the  question.  The  last  clause  of  the  passage 
just  cited  is  especially  applicable  to  the  case  in  hand.  "The 
power  to  affect  it  (.the  separate  property)  being  ^unquestion- 
able,'* the  only  question  '^that  can  arise  is,  whether  she  (in 
this  instance  Mary  Love)  has  validly  incumbered  it**  ThQ 
statute  says  that  no  incumbrance  can  be  created  thereon  unless 
by  an  instrument  in  writing  executed  and  acknowledged  in  a 
certain  way,  and  the  method  designated  was  not  pursued* 
There  never  was  a  time  when  a  Court  of  equity  was  author- 
ized to  enforce  an  incumbrance,  until  an  incumbrance  existed. 
And  now,  as  before,  a  right  must  be  created  before  the  Courts 
can  be  called  upon  to  apply  a  remedy.  It  is  not  olaiined,  as 
seems  to  be  supposed,  that  the  statutes  under  consideration  in 
any  respect  abrogate  or  impair  the  powers  of  the  Court  to 
afford  a  proper  remedy  where  the  right  exists.  The  Act  con< 
taining  the  prohibitory  clause  relates  to  the  powere  of  the  wife, 
not  of  the  Courts,  and  the  statute  was  not  intended  to  relate  to 
conveyances  merely^  as  wiNn&  to  be  intimated.     Its  purpose 


378       SUFEEME  COURT— JULY  TERM,  1864. 

UmcImj  9,  Loye  ei  oh 

was  not  to  provide  a  substitute  for  fine  and  reooveiy  asd 
enable  the  wife  to  convey  her  property. 

This  Act  was  passed  on  the  17th  of  April,  1850.  On  the 
day  before  —  the  16th  —  the  Legislature  had  passed  "An  Act 
concerning  conveyances/'  which  was  a  8td)stitute  for  the  mode 
of  conveyance  under  the  Mexican  law,  and  not  in  any  sensei  as 
applied  to  Oalifomia,  for  conveyance  by  fine  and  recoveiy,  a 
mode  of  conveyance  never  in  use  in  this  State.  That  Act 
was  a  general  Act  relating  to  conveyances,  and  it  made  full 
provisions  for  the  conveyance  of  tiie  property  of  married 
women,  as  well  of  other  parties.  There  was  no  necessily 
for  any  other  provision  on  that  head.  The  object  and  scope 
of  the  Act  under  consideration  was  entirdy  different  from  that 
of  the  "Act  concerning  conveyances/'  Its  object,  as  its  title 
briefly  indicates,  and  an  examination  of  its  various  provisions 
will  demonstrate,  was,  to  '^  define  the  rights  and  duties  of  hus- 
band and  wife,''  and  particularly  to  prescribe  the  powers  of 
both  husband  and  wife  with  reference  to  their  property,  sep- 
arate and  common.  And  it  is  this  Act  relating  to  the  preeiae 
subject  matter  under  consideration,  and  not  the  Act  concern- 
ing conveyances,  that  contains  the  prohibitory  clause.  The 
minds  of  the  legislators  were  particularly  directed  to  the, 
question.  The  whole  object  of  ^e  statute  was  to  define  the 
rights  pertaining  to  the  marriage  relation,  and  particular!}- 
the  rights  and  powers  of  the  wife  with  respect  to  her  separate 
property;  and  these  rights  were  placed  upon  a  basis  entirely 
different  from  that  which  prevails  under  the  common  law 
This  Act  did  not,  in  our  view,  "  confer  upon  married  women  a 
power  to  dispose  of  their  property  which  they  did  not  before 
possess,"  as  also  seems  to  be  supposed  in  the  prevailing 
opinion  in  Miller  v.  Newton,  but  it  was  a  limitation  of  a  power 
which  already  existed  to  a  particular  mode  of  conveyance  and 
charging  or  incumbering  their  separate  estates;  and  in  the 
language  of  Mr.  Qiief  Justice  Cope,  ^Hhe  object  of  the  statute 
(in  thus  limiting  the  power  to  the  mode)  was  to  protect  the 
wife,  not  only  as  against  her  husband,  but  as  against  her  own 
improvident  acts,  and  persons  i^^'\^rig  with  her  must  see  that 
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tbe  forms  neoessaiy  to  give  validity  to  thdr  contracts  are  com- 
plied with." 

It  is  not  ix)  be  supposed  that  the  legislators,  with  their 
minds  especially  directed  to  the  subjedt  and  having  these* 
objects  in  view,  used  the  comprehensive  terms  in  the  prohib- 
itory clause  of  the  statute  in  the  restricted  soDse  supposed  in 
the  prevailing  opinion  in  Miller  v.  Newton  "^h  sense  that 
would  defeat  the  only  purpose  and  render  nugatory  that  im- 
portant provision  of  the  Act  We  think  the  case  within  the 
purview  of  the  prohibition. 

The  prevailing  opinion  in  Miller  v.  Newton  appears  to  us  to 
concede  too  much  to  the  powers  of  Courts  of  equity,  and  too 
little  to  the  statutory  modifications  of  the  power  of  the  wife. 

It  was  a  well  settled  doctrine  in  England,  and  the  older 
States,  that  a  married  woman  in  equity  could  deal  with  her 
separate  estate  as  though  she  were  a  feme  sole.  Originally,  it 
is  true,  the  establishment  of  separate  estates  in  a  married 
woman  was  an  innovation  upon  the  principles  of  the  common 
law  created  by  the  Courts  of  equity.  These  estates  originated  in 
trusts  for  the  separate  use  of  married  women.  When  Courts 
of  equity  sustained  the  validity  of  these  trusts  and  recognized 
the  wife's  estate  under  them,  it  seemed  to  be  a  necessary 
result  that  she  should  have  the  power  of  disposition,  and  the 
power  was  accordingly  conceded.  {Yale  v.  Dederer,  18  N.  Y. 
269,  and  32  N.  Y.  451,  where  the  subject  is  fully  and  ably 
discussed.) 

"  The  right  to  charge  her  separate  estate  in  equity  resulted 
from  the  jus  disponendi  which  Courts  of  equity  regarded  her 
as  having,  and  it  was  a  necessary  incident  of  the  full  enjoy- 
ment of  her  property."  (18  N.  Y.  Rep.  272.)  The  power  oi 
the  wife  to  dispose  of  her  separate  estate  is  very  generally 
made  the  basis  of  its  liability  to  be  charged  with  the  debts 
incurred  for  her  benefit,  by  the  English  Chancellors,  even 
including  Lord  Cottenham,  (who  comes  the  nearest  to  repudi- 
ating the  doctrine,)  though  hardly  any  two  of  them  agree  in 
their  reasoning  by  which  the  liability  is  worked  out  or  deduced 
from  the  jus  disponendi,  as  will  be  seen  from  an  examination 
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of  the  elaborate  review  of  the  caseB  bxYale  v.  Dederer,  22 
N.  Y.  Rep.  451.  Mr.  Justice  Selde,  in  concluding  his  com- 
ments on  the  caseSy  and  particularly  referring  to  the  reasoxung 
of  Lord  Cottenham,  4ays  (page  459) :  "  the  truth  would  seem 
to  be  that,  this  mode  of  dealing  with,  the  estates  of  married 
wojnen,  to  the  extent  to  which  it  has  been  carried  by  the  Eng- 
lish Courts,  could  not  be  sustained  by  any  process  of  legal 
reasoning,  and  hence  the  grounds  upon  which  it  was  made  to 
rest  have  been  repeatedly  changed,  and  the  rule  itself  has  been 
fluctuating  and  uncertain."  ♦  ♦  ♦  «  The  views  of  Lord  Cot- 
tenham are  no  more  likely  to  be  permanent  than  those  of  his 
predecessors.  Some  future  Lord  Ohancellop  may  detect  the 
fallacy  of  his  reasoning,  as  he  detected  that  of  Lord  Brougham. 
No  rule  can  ever  be  stable  the  reasons  for  which  are  constantly 
changing.  If  we  desire  precision  and  certainty  in  this  branch 
of  the  law,  we  must  recur  to  the  foundation  of  the  power  of  a 
feme  covert  to  chaige  her  separate  estate;  and  this  has  hereto- 
fore arisen  solely  from  her  incidental  power  to  dispose  of  that 
estate." 

^^  Starting  with  this  point,  it  is  plain  that  no  debt  can  be  a 
charge  which  is  not  connected  by  agreement,  either  express  or 
implied,  with  the  estate.  If  contracted  for  the  direct  benefit 
of  the  estate  itself,  it  would  of  course  become  a  lien,  upon  a 
well  founded  presumption  that  the  parties  so  intended,  and  in 
analogy  to  the  doctrine  of  equitable  mortgages  for  purchajse 
money.  But  no  other  kind  of  debt  can,  as  it  seems  to  me,  be 
thus  charged  without  some  affirmative  act  of  the  wife  evmcing 
that  intention." 

But  these  remarks  refer  to  countries  where  there  is  no 
express  limitation  upon  the  power  or  mode  of  making  the  con- 
tract with  reference  to  incumbering  the  estate,  as  under  the 
equity  system  of  England,  and  under  the  statute  of  New  York, 
which,  unlike  ours,  contained  no  restriction  in  this  pardealar. 

Thus,  it  will  be  seen,  that,  though  separate  estates  and  their 
incidents  were  originally  the  areations  of  Courts  of  equity^ 
established,  perhaps^  by  a  usurpation  of  powers,  yet  the  lia* 
bility  of  the  separate  estate  is  based  upcm  the  recognized  own- 
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ership  of  the  properb^;  a  power  of  disposition  as  an  incident 
to  the  ownership ;  and  a  contract  aotuallj  made  by  the  owner^ 
by  which  a  charge  upon  the  estate  is  created,  thereby  making 
to  the  extent  of  the  charge  an  inchoate  disposition  of  the  prop- 
erty. A  right  is  thns  created,  for  the  enforcement  of  which  — 
a  Court  of  law  being  inadequate  —  a  Court  of  equity  affords 
the  remedy. 

But  in  our  State,  the  rights  of  the  parties  are  fixed  by  sta^ 
nte,  and  the  only  duty  or  power  of  the  Court  is  to  enforce 
those  rights  in  accordance  with  the  spirit  of  the  statute,  as 
plainly  indicated  by  the  letter.  Had  we  never  been  educated 
under  the  double  system  of  common  and  equity  law,  as  they 
prevail  in  England  and  the  older  States,  we  should  have  little 
difBculty  with. the  statute  before  us,  as  we  apprehend,  in  deter- 
mining the  rights  of  the  parties  in  respect  to  the  questions 
under  consideration. 

The  following  remarks  of  Mr.  Justice  Selden  in  the  case 
last  cited,  (page  460,)  are  not  inappropriate  on  the  present 
occasion: 

**But  there  is  a  strong  additional  reason  why  this  Court 
should  decline,  at  this  time,  to  adopt  the  fictitious  theories  on 
this  subject,  which  have  so  long  prevailed  in  the  English  Courts. 
Married  women  are  not  hereafter  to  be  indebted  to  equity 
merely  for  protection  or  the  enjoyment  of  their  separate  estates. 
They  hold  them  by  a  legal  title,  and  have  a  legal  right  to  dis- 
pose of  them.  The  Acts  of  1849  and  1860,  [in  this  State  the 
Act  of  1850,]  are  henceforth,  if  not  repealed,  to  be  the  source 
of  their  power  over  such  estates.  There  is  no  longer  any 
foundation  for  the  argument,  that  as  equity  creates  and  pro- 
tects these  estates,  equity  has  a  right  to  control  them.  Rules, 
therefore,  which  have  grown  up  under  this  idea,  which  I  regard 
as  to  some  extent  illusory,  will  be  hereafter  inappropriate/' 

Under  our  statute,  as  we  read  it,  the  wife  is  endowed  with 
a  capacity  to  hold  separate  property  as  fully,  at  least,  as  she 
could  under  the  principles  recognized  by  Courts  of  equity. 
She  also  has  the  power  to  dispose  of  or  incumber  it,  as  she 
had  in  equity ;  but  in  this  she  is  restricted  as  to  the  manner  of 
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effecting  the  disposition  or  incumbrance  bj  the  prohibitory 
dauses  of  our  statute^  whereas  in  equity  there  was  no  such 
restriction.  When  a  charge  or  incumbranoe  has  been  created 
in  the  mode  recognized  by  law,  the  Courts  will  afford  the  rem- 
edy by  enforcing  it,  as  Courts  of  equity  would  have  d<ae. 
But  until  such  charge  or  incumbrance  is  legally  created,  there 
is  no  right  to  enforce,  and  of  course  no  remedy  can  be  afforded; 
neither  could  there  have  been  under  the  principles  of  a  Court 
of  equity.  The  whole  question  is  narrowed  to  the  form  in 
which  the  incumbrance  is  to  be  created,  and  not  to  the  power 
to  create  it. 

But  if  the  case  is  held  to  be  within  the  prohibitory  daufe 
of  the  sixth  section  of  the  ^' Act  defining  the  rights  and  duties 
of  husband  and  wife,"  it  is  insisted  that  the  provision  is  uncon- 
stitutional. Conceding,  for  the  purposes  of  the  argument, 
that  portion  of  the  section  requiring  the  instrument  to  be 
signed  by  the  husband  to  be  unconstitutional — a  question  we 
do  not  now  intend  to  decide  —  this  will  not  vitiate  the  remain- 
der of  the  section,  if  valid  in  other  respects.  Eequiring  the 
signature  of  the  husband  is  only  an  additional  safeguard,  and 
it  is  not  so  vitally  connected  with  the  object  and  scope  of  the 
Act,  that  it  cannot  be  stricken  out  without  vitiating  the  whole 
section.  It  will,  therefore,  only  be  necessary  to  consider  the 
constitutionality  of  that  part  of  the  section  which  prohibits 
the  wife  from  alienating  or  incumbering  her  separate  prop- 
erty in  any  other  manner  than  by  an  instrument  in  writiiig 
manifesting  her  intention,  signed  by  her  and  acknowledged  in 
the  mode  prescribed.  We  do  not  think  this  portion  contra- 
venes any  constitutional  provision.  It  does  not  prohibit  her 
from  disposing  of,  or  incumbering  all,  or  any  part  of  her 
separate  estate  upon  such  terms  as  to  her  may  seem  proper. 
It  does  not  in  the  sli^test  degree  interfere  with  her  free  will 
It  only  prescribes  the  mode  in  which  she  shall  manifest  that  will. 
It  was  undoubtedly  the  object  of  the  statute  to  provide  a  mode 
of  alienation  and  of  incumbering  her  estate,  uniform,  simple, 
and  conclusive,  which  should  protect  both  the  wife  and  the 
purchaser;  one  that  should  secure  entire  freedom  of  wiU  and 
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action  to  the  wife^  and  afford  the  leaat  possible  opportunity 
for  subverting  her  interest  through  the  medium  of  undue 
influence,  threats,  or  fraud.  It  is  a  beneficent  provision  intend- 
ed for  her  benefit,  and  not  as  an  encroachment  upon  h,er  rights. 
And  we  think  its  obvious  tendency  is,  to  tjirow  a  safeguard 
around,  without  in  any  degree  impairing,  the  jus  disponendi. 

But  it  is  further  insisted,  that  the  statute  was  not  intended 
to  apply  to  cases  where  the  property  was  acquired  before  ihe 
passage  of  the  Act,  and  for  this  reason  the  provision  is  inap- 
plicable^ and  Ingoldsby  v.  Juan,  12  Cal.  is  cited  to  sustain  this 
position.  But  if  this  case  can  be  said  to  decide  the  ques- 
tion at  all,  it  recognized  the  applicability  of  the  provision 
''to  i^operty  held  as  separate  by  women  married  after  the 
passage  of  the  Act,"  (page  580,)  without  reference  to  the  time 
when  it  was  acquired,  and  such  seems  to  be  the  express  pro- 
vision of  the  statute.  Section  fourteen  provides,  that,  "in 
every  marriage  hereafter  contracted  in  this  State,  tiie  rights  of 
the  husband  and  wife  shall  be  governed  by  this  Act,  unless 
there  is  a  marriage  contract  containing. stipulations  contrary 
thereto."  There  is  no  allegation  that  the  marriage  took  place 
before  the  passage  of  lihe  Act,  or  that  there  is  a  marriage  con- 
tract containing  stipulations  in  any  respect  contrary  thereto. 
As  the  all^;atioD8  of  the  complaint  must  be  construed  most 
strongly  against  the  plaintiff,  we  cannot  presume  that  any  fact 
exists  taking  the  case  out  of  the  operation  of  the  statute,  and 
none  is  alleged. 

It  follows  that  the  facts  stated  do  not  constitute  any  cause 
of  action  against  Mary  Love,  and  there  is  a  misjoinder  of  par- 
ties. As  to  the  second  cause  of  action  for  the  goods  alleged 
to  have  been  sold  to  the  wife,  no  cause  of  action  is  shown 
against  the  wife,  for  the  reasons  already  stated  —  and  none  is 
pretended  to  be  shown  against  the  husband.  No  sale  to  him, 
or  to  his  wife  on  his  credit  or  account,  and  no  promise  by 
him,  is  alleged.  The  contract  alleged  is  entirely  upon  the 
theory  that  plaintiff  contracted  with  the  wife  ah>ne,  as  the 
owner  of  separate  property,  <m  the  basis  and  credit  of  her 
separate  property,  the  debt  to  be  charged  upon  that  alone. 
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"No  contract  with  tl^e  hnsbaad  is  averi^  No  cause  of  action, 
therefore,  is  shown  against  mther.  This  leaves  the  action  as 
against  the  husband  fo  rest  npon  the  note,  which  is  only  far 
two  hundred  dollars. 

We  think  the  demurrer  was  properly  sustained. 

Judgment  affirmed. 

Mr.  Justice  Cubrby  dissented. 

Mr.  Justice  Shodes  expressed  no  opinion. 


JOHN  A.  MoGLYNN  ahd  ANDREW  J.  BUTLER,  Exr- 

UTOES  OF  THE   LaST  WlXL  AND   TeSTAICBNT  OF  DaYID  C. 

Bbodebiok,  Decteassd  ti.   GEORGE  H.   MOORE  asd 
FRANCIS  B.  FOLGER. 

FodVEiTUBB  OF  Tebm  IN  A  liBASK. —  Prerions  to  tbe  pftssase  of  tbe  Act  of 
April  26»  1862,  amending  tlie  Act  **  eonecrnlnc  foretblo  entrlef  and  aslawtvl 
detainers,*'  In  order  to  work  a  forfeiture  of  the  term  of  a  leaae  for  noa-ptj- 
ment  of  rent  under  tbe  thirteenth  section  of  said  Act,  the  landlord  wts 
required  to  make  a  demand  for  rent  with  all  the  strictness  required  at  com- 
mon law. 

CoNSTKOCTiON  OF  Laisb. —  Where,  In  the  habendmn  elaose  In  a  lease.  It  if 
provided  that  the  lessee  is  to  have  and  hold  the  premises  demised  from  a  cer- 
tain day  of  the  month  for  a  period  named,  and  the  rent  Is  also  made  paTtUc 
monthly  on  the  last  day  of  each  aad  erary  month  dwUis  said  teim,  the  word 
**  from  "  will  be  construed  as  exclnslye  or  inclnslTe  of  the  day  named  hi  the 
habendum  clause  as  will  best  express  the  Intention  of  tbe  parties,  to  be 
gatberied  from  tbe  whole  Instrument,  and  If  construed  as  ezdaslre  of  that  day. 
tbe  rent  will  be  payable  on  that  day ;  but  if  constmed  as  IndnsiTe  of  tbat 
day,  the  rent  will  be  payable  on  the  day  previous. 

Dbuand  for  Rbnt. —  In  order  to  work  a  forfeiture  of  the  term  In  a  lease  under 
tbe  common  law.  It  was  necessary  for  the  landlord  to  make  a  demand  for  tbe 
precise  suhi  due  for  rent  od  the  day  ft  fall  due,  «t  the  most  notorloos  pisce 
on  the  demised  premises ;  and  If  there  was  a  dwellhig  house  on  the  demised 
premise^,  tbe  demand  was  required  to  be  made  at  the  front  door  of  the  nme. 

Plelldings  in  Action  to  sbmoth  Lbssbs. — »If  the  complatait  in  an  action  to 
remove  the  lessee  from  the  demised  premhMs  on  the  ground  of  a  forMtore 
of  the  term  for  non-payment  of  rent,  alleges  generally  that  a  demand  for 
rent  was  duly  made  of  tbe  deifendants  on  tbe  premises,  an  answer,  denyldS 
tbat  tbe  plalntUTs  detnanded  of  defendants  the  payment  of  the  rent  is  soffl- 
eient  as  a  denial. 

WiiiTBR  OF  FoTFiiiTUBB  OF  x^M  Tbbm  bt  'lbsbob. —  If  rent  iB  raeefred  by  tbt 
lessor  after  a  forfeiture  of  the  term  b;r  tbe  lessee  by  reason  of  a  breach  of 
a  covenant  Yn  a  lease,  the  receipt  of  the  rent  Is  a  waiver  Of  the  forfeiture, 
unless  tbe  covenant  which  has  been  violated  by  the  lessee  Is  a  continnfag 
covenant,  or  the  lessor  was  Ignorant  that  a  forfeiture  bad  been  inearred. 
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CoTBNAKT  IN  LSABS.— If  the  lespee  coreiiants  In  the  lease  to  build  within  s 
ffiven  time  on  the  demised  premises,  the  coyenant  Is  not  a  continuing  cove 
nant;  and  If  the  lessee  falls  to  build,  the  receipt  of  rent  by  the  lessor, 
accruing  after  the  end  of  tbe  time  given,  la  a  wairer  of  the  forfelturew 

Appeaj.  from  the  Ooxmty  Court  of  tlie  Oily  and  County  of 
San  Francisco. 

Defendants  recovered  judgment  in  the  Court  below,  and 
plaintiffs  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Ralph  C.  Harrison,  and  Hoge  &  WUson,  for  Appellants. 

Leases,  with  a  term  oommencing  at  a  time  preceding  the 
date,  are  not  without  precedent,  but  on  the  contrary,  are  well 
known  to  the  law  and  have  a  fixed  construction.  ^'A  leajse, 
dated  one  day,  habendum  from  a  day  preceding,  commences  in 
point  of  computatiofi  from  the  ti|ne  mpurked  in  the  habendum; 
in  point  of  interest,  from  the  date.''  (2  Piatt  on  Leases,  50, 
53,  and  case^  cited.) 

*'  By  appointment  of  law,  the  rent  is  payable  on  the  demised 
premises,  if  jio  other  place  be  appointed  by  the  parties  for  the 
ptupose,'' — in  the  lease.  (See  2  Piatt  on  Leases,  100,  and 
eases  cited,  where  he  is  treating  of  the  contents  and  parts  of 
a  lease;  lb.  333-4,  and  cases  cited.) 

The  breach  of  such  a  covenant,  and  the  consequent  forfeit- 
ure, is  not  waived  by  the  subsequent  receipt  of  rent.  It  is  a 
contiruuing  covenant^  and  therefore  the  continuance  of  the  fail- 
ure to  observe  it  works  a  continual  right  to  a  forfeiture. 
(See  Taylor's  Landlord  and  Tenant,  Sec  500,  and  oases  cited; 
2  Piatt  on  Leases,  471-2 ;  Fryett  ex  dem.  Ecarris  v.  Jeffrey,  1 
Esp.  393 ;  Beach  y.  Crain,  2  N.  T.  86.) 

"Where  there  is, a  contifming  cavse  of  forfeiture,  the  land- 
lord will  not  be  precluded  from  taking  aidvantage  of  it  by 
receiving  rent  which  accrued  after  the  breach  was  originally 
oonmiittjBd."  (Taylor's  Landlord  and  Tenant,  Section  500; 
Bleecker  v..  Smith j  13  Wend,  530;  Sheppafd  v.  Alien,  3  Taun- 
ton, .78;  Frye»  v.  Jeffrie,  1  Esp.  393;  Doe  v.  J5<mci»,  4  B. 
&  Aid.  401.) 

Vol.  XXY.^86 
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S.  F.  £  J.  Reynolds,  for  BeBpondenta. 

The  demand  was  made  one  day  too  soon.  The  Uat  day  of 
each  month  of  the  tertfi,  of  this  lease  ocean  on  the  first  day  of 
each  calendar' month. 

When  time  is  to  be  computed  from  or  after  a  certain  day, 
that  day  is  excluded,  even  though  it  be  the  date  of  the  instra- 
mei^t,  unless  it  appears  from  the  instrument  itself  that  a  dif- 
ferent computation  was  intended, 

'^  Touching  the  time  of  the  beginning  of  a  lease  for  years, 
it  is  to  be  observed  that  if  a  lease  be  made  by  indenture,  bear- 
ing date  the  twenty-sixth  of  May,  etc.,  to  have  and  ta  hold 
for  twenty-one  years  from  the  date  or  from  the  day  of  (he  dale, 
it  shall  begin  on  the  twenty-seventh  of  May.  If  the  lease 
bear  date  the  twenty-first  of  May,  to  have  ai(d  to  hold  from 
the  making  thereof,  or  from  henceforth,  it  shall  begin  on  the 
day  on  which  it  is  delivered,  for  the  words  of  the  indenture 
are  not  of  any  effect  till  the  delivery,  and  thereby  from  the 
making,  or  from  henceforth,  take  their  first  effect  Bi^t  if  it 
he  ^  a  die  confectioryes/  then  it  shall  b^n  the  next  day  after 
the  delivery.^^     (Coke  on  Litt.  p.   46,  CJhap.  7,   Sec  58.) 

In  Dyer,  218,  (b,)  it  is  held  that  the  words  '*  next  after  the 
date  of  the  deed^  were  exclusive  of  the  day  of  the  date. 

In  Clayton's  Case;  8  Cokeys  Bep.  1,  it  is  held  that  "  from  the 
day  of  the  making ''  was  exclusive.  (Cornish  v.  Oawsey,  StyH 
118;  Bacon  v.  Waller,  Bulstrode,  204;  Llewellyn  ▼.  WUHam^, 
1  Koll.  Rep.  887.) 

In  Bigelow  v.  WiUson,  1  Pick.  494,  the  Court  say,  "fliat 
the  words  ^from  the  date,'  and  'from  the  day  of  the  date,' 
when  used  in  a  lease  to  designate  the  oonmiencement  of  a 
term,  have  precisely  the  same  meaning.  This  has  been  denied 
in  some  old  cases,  but  these  cases  have  been  overroled,  and 
the  principle  has  been  long  established." 

The  Court  then  refers  to  Coke  on  Littleton,  and  also  reviews 
the  case  of  Piigh  v.  The  Duke  of  Leeds,  Oowper,  714,  and 
shows  that  the  principles  laid  down  by  Lord  Mansfield  in 
that  case  are  not  at  all  in  conflict  with  tlie  oases  abovs 
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referred  to.  But  that  when  from  other  parts  of  the  lease  it 
clearly  appears  that  a  different  oomputation  of  time  was  in- 
tended, tiien  snch  intention  shall  not  be  defeated.  We  refer 
the  Court  also  to  Henry  v.  Jones,  8  Mass.  453;  Higgins  \. 
Peters,  1  Metcalf,  127;  OameU  v.  MouUon,  8  Denio,  13. 

When  *^  the  demand  is  only  in  order  for  a  distress,  there  it 
is  sufficient  if  it  be  made  on  any  notorious  part  of  the  land, 
because  this  is  only  to  entitle  him  to  his  remedy  for  his  rent, 
and  therefore  the  whole  land  being  equally  the  debtor,  and 
chargeable  with  the  rent,  a  demand  upon  it^  without  going  to 
any  particular  part  of  it,  is  sufficient"  (Bacon's  Abridg., 
£d.  of  1854,  p.  487,  tiUe  Rent,  I,  3.) 

The  distinctian  between  a  demand  for  purpose  of  forfeiture 
and  re-entry,  and  a  demand  for  the  purpose  of  distress,  are 
marked  and  well  defined. 

The  right  to  re-enter,  for  breach  of  this  covenant  to  build, 
was  waived  by  the  acceptance  of  rent  for  seven  months  after 
the  alleged  breach.  The  lessors  wected  a  large  warehouse, 
but  not  of  the  dimensions  required  by  the  covenant*  And, 
by  the  acceptance  of  rent  after  it  was  so  built,  it  was  accepted 
by  the  landlord,  and  its  variance  from  that  provided  for  was 
waived,  so  far  at  least  aa  the  question  of  re-entiy  was 
concerned. 

Boge  <fi  Wilson,  in  reply. 

The  demand  in  front  of  the  warehouse  was  sufficient 
The  cases  cited  by  the  respondents'  counsel  are  numerous, 
but  upon  examination  they  will  be  found  either  to  have  no 
relevancy  to  the  question  or  not  to  sustain  his  position. 

Of  the  cases  cited  in  the  respondents^  brief  the  following 
have  no  reference  to  the  place  or  manner  cf  demand,  but  refer 
«xdusively  to  the  proper  day  or  time  of  wmlHTig  demand: 
Chipman  v.  Emeric,  3  Cal.  283;  QasUU  v.  Trainer,  3  Cal. 
S39;  Smith's  Landlord  and  Tenant,  119,  ISO;  Taylor's  Land- 
lord and  Tenant,  sec  297;  those  cited  in  the  note  to  sec  493 
of  Taylor's  Landlord  and  Tenant,  to  wit:  Chmfs  Case,  10 
Hep.  129  a;  1  Leonard,  141;  Oro.  Elia.  SOD. 
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In  Cormor  v.  Bradley,  1  Howard,  216,  cited  in  note  to  sec- 
tion 493  of  Taylor's  Landlord  and  Tenant^  the  Court  upon 
this  subject  merely  say:  "The  demand  must  be  made  in  tt« 
most  notorious  place  of  the  land,  even  though  there  be  no  pe^ 
son  on  the  land  to  pay,"  citing  several  authorities,  Taylor 
himself,  in  section  403,  says :  **  The  demand  must  be  made  at 
the  most  notorious  place  upon  the  land,  which,  if  there  be  a 
dwelling  house,  is  the  front  door.'* 

So,  also,  1  Saunders,  287,  also  cited  in  above  note. 

Coke  on  Littleton,  202  a,  cited  in  the  note  to  the  above 
section,  says:  ''If  one  place  be  as  notorious  as  another,  the 
lessor  has  his  election  to  demand  it  at  either,  and  although  the 
lessee  be  in  some  other  part  ready  to  pay  the  rent,  yet  that 
will  not  avail  him." 

The  same  language  is  found  in  2  Piatt  on  Leases^  pp.  833, 
334,  cited  by  respondents'  counsel. 

In  2  Piatt  on  Leases,  pp.  338,  834,  cited  by  respondents' 
counsel,  the  following  is  the  language  used:  ''If  a  house  or  a 
house  and  lands  form  the  subject  of  demise,  the  lessor  must 
appear  at  the  front  door,  being  the  most  notorious  part  of  the 
house,  and  there  demand  the  rent^  whetiier  the  lessee  or  any 
one  on  his  behalf  be  there  or  not;  a  demand  at  the  back  door 
is  not  sufficient" 

Coke  on  Littleton,  163  a,  cited  in  the  notes  to  the  above 
authority,  has  the  following  language:  "If  there  be  a  house 
and  land,  a  demand  on  the  land  is  sufficient.".  These  are  all 
the  authorities  cited  by  the  respondents'  counsel,  and  from 
them  it  will  be  seen  that  his  position  cannot  be  sustained.  It 
is  further  to  be  observed  that  not  one  of  them  is  an  opinion  iu 
a  case  adjudicated  upon  the  point,  but  that  they  are  all  either 
propositions  laid  down  by  elementary  writers,  or  loose  dicta 
uttered  by  Judges  in  determining  some  other  question. 

The  riUe  to  be  deduced  from  tJl  the  cases  ia^  that  the  demand 
must  be  made  in  the  most  notorious  placSi, 
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By  the  Court,  Ehodxs,  J. 

David  C.  Broderick,  the  appellant's  testator,  on  the  four- 
teenth  of  July,  1859,  executed  to  the  respondents  a  lease  of 
certain  real  estate  in  the  City  of  San  Erancisco,  for  the  term 
of  nine  years  and  three  months.  The  habendum  clause  is  as 
follows:  '^To  have  and  to  hold  said  premises  unto  said  par- 
ties of  the  second  part,  from  the  first  day  of  July,  1859,  for 
and  diiring  and  until  the  end  and  term  of  nine  years  and  three 
months  thence  neoct  ensuing.^'  The  time  for  the  paymisnt  of  the 
monthly  instalments  of  rent  is  specified  in  these  words,  ^^  pay- 
able monthly  on  the  last  day  of  each  and  every  month  during 
said  term.''  The  lease  contains  a  covenant  on  the  part  of  the 
lessees,  to  construct  on  the  demised  premises,  within  two  years 
from  the  date  of  the  lease,  a  warehouse  of  a  specified  descrip- 
tion and  dimensions. 

In  April,  1862,  the  appellants,  as  Broderick's  executors,  com* 
menced  an  action  against  the  respondents,  under  the  thirteenth 
section  of  the  Forcible  Entry  Act,  to  remove  them  from  the 
possession  of  the  premises,  on  the  ground  that  the  term  was 
forfeited.  They  alleged  that  on  the  thirty-fiist  day  of  March, 
1862,  four  hundred  dollars  became  due  for  rent;  that  on  that 
day  they  demanded  the  same  on  the  premised,  and  that  the 
lessees  did  not  then,  and  have  not  since  paid  the  rent  then  fall- 
ing due.  They  allege  that  a  forfeiture  was  also  incurred,  in 
consequence  of  the  neglect  of  the  lessees  to  construct  a  ware- 
house, according  to  the  covenants  in  the  lease. 

The  case  has  been  presented  by  both  parties  on  the  theory 
that  the  lessor,  in  seeking  to  avail  himself  of  the  benefits  of 
a  forfeiture  for  the  non-payment  of  rent,  must  pursue  the 
strict  rules  of  the  common  law  in  all  respects;  that  the  stat- 
ute (Sec  13,  Forcible  Entry  Act)  worked  no  change  of  those 
rules  in  any  manner.  We  shall  therefore  consider  the  case 
in  that  view.  The  first  point  for  consideration  is  to  deter- 
mine the  time  for  the  payment  of  the  rent  The  time  stipu- 
lated in  the  lease  for  the  commenc^nent  of  the  term,  has 
some  tendenqy  to  determine  this  point,  thou^  it  may  not  be 
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oonclnsive.  The  parties  to  the  lease,  provided  for  llie  com- 
mencement of  the  term  nt  a  time  anterior  to  the  time  of  the 
execution  of  the  lease.  We  have  no  means  of  ascertaining  pre- 
cisely  the  ohject  of  the  parties,  in  thus  having  the  term 
begin  at  a  time  before  the  execution  of  the  lease,  and  in  the 
absence  of  all  proof  or  explanation  upon  the  matter  we  will 
be  justified  in  presuming  that  they  resorted  to  this  mode  for 
the  purpose  of  making  the  months  of  the  term  accord  with 
the  calendar  months. 

They  said  in  the  lease,  that  the  rent  should  be  paid  on 
the  "last  day  of  each  and  every  month  during  said  term." 
If  they  had  said  the  last  day  of  each  and  every  month  of 
said  term,  instead  of  during  said  term,  there  would  be  less 
difficulty  in  upholding  the  construction  claimed  by  the  respon- 
dents. They  insist  that  the  parties,  having  provided  that  the 
lessees  should  hold  from  the  first  day  of  July,  intended  to 
exclude  that  day,  and  that  therefore  the  mon^  of  the  term 
would  begin  on  the  second  day  of  each  calendar  month. 
The  old  rule  doubtless  was  to  exclude  the  day  of  the  date  in 
all  cases  where  the  holding  was  from  a  given  date,  but  since 
the  decision  of  Pngh  v.  Dvke  of  Leeds,  Cowper,  714,  the  word 
from  has  been  construed  as  exclusive  or  inclusive,  as  would 
best  express  the  intention  of  the  parties,  to  be  gathered  from 
the  whole  instrument,  the  Court  holding  that  the  word  ^from* 
may,  in  vulgar  use,  and  even  in  strict  propriety  of  language, 
mean  either  inclusive  or  exclusive." 

In  Deyo  v.  Blakely,  24  Barb.  9,  the  lease  was  executed  on 
the  twenty-fifth  of  January,  to  hold  from  the  first  day  of 
April,  the  rent  payable  quarterly,  on  the  first  day  of  April, 
etc.,  and  the  Court  in  ascertaining  whether  the  rent  was  pay- 
able in  advance  held  the  first  day  of  April  to  be  included. 
No  present  interest  passed  upon  the  execution  of  the  lease, 
and  the  construction  was  not  given  to  prevent  a  penalty,  for- 
feiture or  estoppel,  nor  to  uphold  the  validity  of  the  instru- 
ment, but  merely  to  afford  the  lessor  a  better  security  for  Ae 
payment  of  the  rent,  according  to  Ae  intention  of  the  parties, 
as  collected  from  the  whole  instrument.    Mr.  Justice  Birdseve 
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in  that  case  says :  "  No  transposition  is  resorted  to.  There  is^ 
in  fact,  no  construction,  in  the  primary  signification  of  that 
word,  for  the  parties  have  made  a  complete  and  intelligible 
work  in  the  contract  as  they  executed  it,  and  it  needs  not  the 
reforming  hand  of  the  Court  to  make  it  clear  and  unambiguous. 
There  is  no  room  for  construction,  and  nothing  for  construc- 
tion to  do.''  The  parties  here  having  covenanted  for  the  les- 
sees holding  from  the  first  day  of  July  —  a  day  then  past  —  and 
for  their  payment  of  rent  on  the  last  day  of  each  and  every 
month,  could  not  have  made  their  intention  plainer,  if  they  had 
said  that  the  rent  should  be  paid  on  the  last  day  of  July  and 
of  each  month  thereafter.  If  the  parties  could  give  a  fcon- 
struction  to  the  lease  by  their  subsequent  acts,  and  it  should 
be  said  that  they  had  done  so,  by  the  fact  that  no  rent  was* 
paid  on  the  last  day  of  the  calendar  month,  it  may  be  answered 
that  the  rent  does  not  become  due  until  the  last  minute  of  the 
natural  day.     (1  Williams'  Saunders,  287,  b,  note.) 

We  see  no  reason  for  adopting  the  respondents'  construction, 
except  the  fact  that  such  was  the  rule  until  the  decision  in 
PiLgh  V.  DvJee  of  Leeds;  bnt  the  terms  of  the  lease  are  har- 
monized by  adopting  the  appellants'  construction,  and  holding 
that  the  months  mentioned  in  the  lease^  were  intended  as  cal- 
endar months. 

The  next  point  of  controversy  is  whether  the  demand  was 
made  at  the  proper  place.  The  agent  of  the  appellants  de- 
manded the  rent  at  each  door  of  the  warehouse,  but  did  not 
make  demand  at  any  other  place.  He  states  in  his  testimony, 
that  he  made  the  demand  with  his  "face  turned  in  all  direc- 
tions— toward  the  frame  building  as  well  as  toward  the  ware- 
house." There  was  on  the  premises,  besides  the  warehouse,  a 
frame  building,  standing  fifteen  to  twenty  feet  east  of  the  ware- 
house, its  northern  side  being  about  ten  feet  south  of  the 
northern  line  of  the  warehouse,  and  the  front  door  being  on 
the  northern  side.  The  office  door  of  the  warehouse  is  on  its 
eastern  side,  near  the  northeast-comer.  In  making  the  demand 
at  the  office  door,  the  agent  stood  only  a  few  feet  distant  from 
the  frame  building,  but  he  made  no  demand  except  as  flibove 
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stated,  at  that  building  or  at  its  front  door.  We  do  not  under- 
stand that  it  is  pretended  by  the  appellants,  that  a  demand  \ras 
made  elsewhere  than  at  the  doors  of  the  warehouse.  At  the 
time  of  the  demand  the  frame  building  was,  and  for  four  years 
previously  had  been,  occupied  by  a  man  with  his  family,  by 
the  license  of  the  lessees,  and  he  and  his  family  were  in  the 
building  at  the  time  the  agent  says  he  made  the  demand,  but 
the  occupant  of  the  building  did  not  hear  the  demand. 

The  respondents  contend  that  the  demand  should  have  been 
made  at  the  dwelling  house  on  the  premises — that  in  order  to 
work  a  forfeiture,  if  there  is  a  dwelling  house  on  the  demised 
premises,  the  demand  must  be  made  there.  When  it  was 
required  by  the  common  law  rule,  that  the  lessor  should 
demand  the  rent  upon  ihe  leased  premises,  it  was  not  intended 
that  he  should  perform  a  mere  idle  ceremony,  but  that  he 
should  thereby  apprise  the  lessee  of  the  fact  that  the  rent  was 
then  demanded.  He  was  required  to  go  to  the  premises,  be- 
cause the  rent  issued  out  of  them,  and  to  make  the  demand  at 
the  most  notorious  place  thereon,  because  the  lessee,  or  some 
one  who  might  inform  him,  would  be  more  apt  to  be  at  that 
place  and  hear  the  demand,  than  elsewhere  on  the  land.  It  is 
said  in  the  notes  to  Duppa  v.  Mayo,  Williams'  Saunders,  287, 
in- treating  of  the  demand  of  rent:  ''It  must  be  made  upon 
the  land,  and  at  the  most  notorious  place  of  it  Therefore,  if 
there  be  a  dwelling  house  upon  the  land,  the  demand  must  be 
made  at  the  front  or  fore  door,  etc.''  Sergeant  Williams'  notes 
to  that  ease  have  long  been  regarded  as  the  leading  authority 
upon  the  subject  of  the  demand  of  rent  to  create  a  forfeiture. 
(Van  Rensselaer  v.  Jewett,  2  Ooms.  147.)  The  demand  not 
having  been  made  at  the  front  door  of  the  dwelling  house,  was 
not  sufficient  as  a  demand  of  rent,  at  common  law,  to  work  a 
forfeiture  of  the  term. 

The  appellants,  however,  contend  that  the  place  of  demand 
is  not  in  issue,  and  say  that  the  respondents  ''merely  denied 
that  any  demand  had  been  made."  The  appellants  arer  in 
their  complaint  that  a  demand  for  the  payment  of  the  rent 
"waa  duly  made  of  the  said  defendants  on  the  premises  on 
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the  said  3l8t  day  of  March,  etc  ;*'  and  the  respondents  in  their 
answer  deny  "that  on  the  81st  day  of  March,  1862,  or  at  any 
other  time,  the  said  plaintiffs  demanded  of  the  said  defendants 
the  payment*'  of  the  rent.  The  appellants  have  not  alleged 
that  they  made  the  demand  at  the  most  notorious  place,  or  at 
any  certain  place,  on  the  premises,  and  the  respondents  were 
not  required  to  deny  the  demand  at  the  most  notorious  place 
or  any  place  on  the  premises,  in  advance  of  the  allegation  of 
the  demand  at  such  place." 

The  denial  is  as  broad  as  the  allegation.  If  under  the  alle- 
gation that  the.  demand  was  duly  made  on  the  premises  — 
which  amounts  to  no  more  than  that  the  demand  was  made 
on  the  premises  —  the  appellants  were  authorized  to  prove  that 
the  demand  was  made  at  a  particular  place  on  the  premises, 
then  under  the  denial  in  the  answer  the  respondents  might 
prove  that  such  place  was  not  the  most  notorious  place  on  the 
premises.  A  demand^  to  he  of  any  avail  to  work  a  forfeiture 
at  common  law,  must  be  made  at  the  proper  time  and  place, 
and  for  the  precise  sum  then  falling  due,  and  a  denial  of  the 
demand  puts  the  lessor  upon  proof  of  all  the  essentials  of  the 
demand;  and  if  the  lessor  is  authorized  to  allege  generally, 
in  any  respect,  the  fact  of  the  demand,  the  lessee  would  be 
authorized  to  make  his  denial  in  as  general  terms.  "No  spe- 
cific objection  seems  to  have  been  made  on  this  ground  in  the 
Court  below;  but  on  the  contrary,  a  large  part  of  the  oral 
testimony  in  the  record  was  offered  to  prove  the  places  where 
the  demand  was  made,  and  to  show  what  was  the  most  noto- 
rious place  on  the  premises.  If  the  pleadings  of  either  party 
would  be  considered  insuflScient  in  a  Court  of  record,  for  the 
want  of  a  more  specfic  averment  or  denial  of  the  place  of 
the  demand,  yet  they  are  sufficient  in  proceedings  commenced 
before  a  Justice  of  the  Peace. 

The  appellants  also  claim  a  forfeiture  of  the  lease,  by  reason 
of  the  breach,  by  the  lessees,  of  their  covenant  to  build  the 
warehouse,  as  specified  in  the  lease,  within  two  years  from  the 
date  of  the  lease.  Provision  is  made  in  the  lease  for  the 
re-entry  of  the  lessor,  "  if  default  shall  be  made  in  any  of  tbe 
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covenants  on  the  part  and  behalf  of  the  said  parties  of  the 
second  part,  to  be  kept  or  performed,"  and  under  it  the  lessor 
had  the  right  of  entry  for  a  forfeiture  incurred  in  consequence 
of  a  breach  of  the  covenants  to  build.  Eut  the  respon- 
dents claim  that  the  forfeiture  was  waived,  by  the  lesaois 
receiving  the  rent  after  the  forfeiture.  Rent  was  received  by 
the  appellants  for  the  months  of  July,  August,  Septemberi 
October,  November  and  December,  1861,  and  January,  1863. 
The  warehouse  was  to  be  completed,  according  to  the  cove- 
nant, by  the  14th  of  July,  1861.  The  appellants,  to  avoid  the 
consequences  of  the  receipt  of  the  rent,  and  to  show  that  it 
did  not  amount  to  a  waiver  of  the  forfeiture,  say  that  the 
covenant  to  build  is  a  continuing  covenant;  that  the  failure 
of  the  lessees  after  the  14th  of  July,  1861,  to  build  was  a  con- 
tinuing breach  of  their  covenant,  and  that  if  the  receipt  of 
rent  accruing  after  that  time  was  a  waiver  of  the  forfeiture, 
the  neglect  of  the  lessees  to  build  after  such  receipt  of  rent  was 
a  continuing  cause  of  forfeiture. 

There  can  be  no  doubt  that  the  receipt  of  rent  aocniing 
subsequent  to  the  act  which  works  the  forfeiture,  waives  the 
forfeiture.  (Jackson  v.  Alhn,  3  Cow.  229,  and  cases  cited{ 
BleeJcer  v.  Smith,  13  Wend.  530 ;  Jackson  v.  Sheldon,  5  Cow. 
448 ;  2  Piatt  on  Leases,  468 ;  Taylor,  Land,  and  Ten.  sec  497.) 
But  it  must  appear  that  the  lessor,  at  the  time  of  the  receipt 
of  the  rent  accruing  subsequent  to  the  breach  of  the  covenant 
or  condition,  knew  that  the  forfeiture  had  been  incurred. 
(Jackson  v.  Brownson,  7  John.  234;  Jackson  v.  Shuts,  18 
John.  174;  Clark  v.  Cummins,  5  Barb.  359;  2  Piatt  on 
Leases,  468--471.)  It  appears  from  the  stipulation  of  the 
parties,  that  since  the  14th  day  of  July,  1861,  the  appellants 
with  full  knowledge  of  the  facts  constituting  the  breach  of  the 
covenant  to  build,  accepted  the  rent  from  the  lessees,  on  seven 
diflFerent  occasions,  but  none  that  accrued  since  February  Ist, 
1862.  The  appellants  have  waived  the  forfeiture  unless  the 
covenant  to  build  is  a  continuing  covenant 

No  case  is  cited  by  the  appellants  that  asserts  the  doctrine^ 
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that  a  covenant  to  build  within  a  given  period,  is  a  continuing 
covenant,  and  we  have  been  unable  to  find  such  a  case. 

A  covenant  to  pay  rent  by  instalmenta,  to  keep  the  prem- 
ises in  repair,  to  keep  them  insured,  to  pay  the  taxes,  to  prop- 
erly cultivate  the  land,  and  many  others  that  indicate  or 
necessarily  imply  the  doing  of  the  stipulated  acts  successively, 
or  as  often  as  occasion  may  require,  are  continuing  covenants ; 
but  the  covenant  to  repair  or  insure  on  or  before  a  time  cer- 
tain, or  forthwith,  to  pay  a  gross  sum  as  rent  for  the  term,  or 
not  to  assign  the  lease,  and  others  of  a  like  character,  are  not 
continuing  covenants,  because  the  parties  contemplated  by 
such  covenants,  to  provide  for  the  doing  or  the  omission  of  a 
single  act  The  distine^'on  between  the  two  classes  of  cove- 
nants, is  well  illustrated  by  the  covenants  against  sub-leasing, 
and  against  the  assignment  of  the  tenn.  If  the  lessee  assigns 
contrary  to  his  covenant,  it  is  a  "breach  once  for  all,"  but  a 
forfeiture  accrues  to  the  lessor  each  time  the  lessee  sub-leases 
the  premises  contrary  to  his  covenant  If  the  lessee  should, 
after  his  assignment,  contrary  to  his  covenant,  procure  a  re- 
assignment of  the  lease  to  himself,  a  forfeiture  would  not  be 
worked  by  his  assignment  the  second  time. 

In  8tuyve$ant  v.  Mayor  etc.,  of  New  York,  11  Paige,  247, 
the  plaintiff  had  conveyed  a  certain  portion  of  his  land  to  the 
city,  subject  to  the  covenant  on  the  part  of  the  city  to  pro- 
ceed immediately  to  regulate,  inclose  and  improve  the  land  in 
a  designated  manner,  and  to  hold  and  use  the  same  for  a  pub- 
lic square.  The  Chancellor  held  that  the  covenant  to  proceed 
immediately  to  regulate,  inclose  and  improve  the  lands  for  a 
public  square  was  "like  a  covenant  to  build  a  house  for  the 
benefit  of  the  covenantor,  or  for  the  enhancement  of  the  value 
of  his  property,*'  and  said  it  was  "  an  entire,  not  a  continuing 
covenant,"  differing  in  that  respect  from  the  covenant  to  hold 
and  use  the  land  solely  for  the  purposes  of  a  public  square. 
The  plaintiff  had  long  previously  sued  the  city  and  recovered 
a  judgment  for  a  breach  of  the  covenant  to  "  regulate,  inclose 
and  improve;'*  and  the  Court  held  that  such  judgment  ex- 
hausted the  plaintiff's  remedy  on  that  covenant;    that  there! 
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was  not  a  new  breach  produced  hy  the  continned  failnre  of 
the  city  to  keep  the  covenant  There  is  nothing  in  the  nature 
of  the  covenant  to  build  by  a  given  time,  that  indicates  that 
a  continued  failure  to  perform  the  covenant  will  produce  a 
succession  of  breaches;  but,  on  the  contrary,  it  more  nearly 
resembles,  in  this  respect,  the  covenant  not  to  assign,  or  for  a 
re-entry  in  case  of  the  bankruptcy  of  the  lessee,  in  either  of 
which  cases  the  breach,  if  it  takes  place,  is  once  for  all. 
We  are  of  the  opinion  that  the  proposition  of  the  appellant?, 
that  the  covenant  under  consideration  is  a  continuing  core- 
nant,  is  unsupported  by  reason  or  authority;  and  it  follows, 
therefore,  that  their  receipt  of  the  rent  accruing  after  the 
breach,  with  a  full  notice  thereof,  was  a  waiver  of  the  breach ; 
and  that,  they  once  having  waived  the  breach,  had  no  right 
of  entry  thereafter  for  the  forfeiture. 
Judgment  affirmed. 

Mr.  Justice  Sawtbe,  having  been  attorney  in  the  case  in 
the  District  Court,  did  not  sit  on  the  hearing  of  the  case* 

Mr.  Justice  Shaftke,  having  been  consulted  in  this  case, 
when  at  the  bar,  did  not  participate  in  the  decision  nor  hearing. 

By  the  Court,  Rhodes,  J.,  on  petition  for  rehearing. 

The  appellants  insist  that  a  sufficient  demand  of  the  rait 
was  made  at  the  dwelling  house;  and  they  made  the  same 
point  in  their  brief,  but  it  was  overlooked  by  us,  probably  in 
consequence  of  their  holding  that  the  demand  at  the  warehouse 
was  sufficient.  The  Court  below  found  "That  the  demarJ 
was  made  at  each  of  the  doors,  on  the  north,  west,  and  east  ^ 
sides  of  the  warehouse,  but  that  no  demand  was  made  at  the 
said  dwelling  house,  or  in  front,  or  at  the  front  door  thereof* 
Although  the  person,  while  making  the  demand  at  the  office 
door,  stood  near  the  dwelling  house,  we  doubt  if  he  intended 
to  make  a  demand  at  the  front  door  of  the  dwelling  house, 
and  we  cannot  say  that  the  Court  committed  an  error  in  find- 
ing the  fact  to  be,  that  no  demand  was  made  at  that  place. 
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We  are  satisfied  that  we  have  correctly  stated  the  law  in 
respect  to  the  place  where  the  demand  was  required,  at  com- 
mon law,  to  be  made.  The  remarks  of  Sergeant  WilliamB,  in 
the  notes  to  Duppa  v.  MayOj  1  Saund.  287,  may  have  been 
founded  on  mere  dicta,  as  stated  by  the  appellants,  but  that 
learned  writer's  notes  have  for  many  years  been  regarded  as 
high  authority,  and  the  doctrine  that  the  demand  must  be  made 
at  the  front  door  of  the  dwelling  house,  if  there  is  a  dwelling 
house  on  the  leased  premises,  has  been  generally  recognized 
by  the  Courts,  except  when  the  rule  has  been  changed  by 
statute. 

We  are  asked  to  grant  a  rehearing,  that  the  question  may 
be  argued,  whether  the  common  law  demand  was  required, 
when  the  landlord  proceeded  under  section  thirteen  of  the 
Forcible  Entry  Act  If  the  question  was  now  for  the  first 
time  before  the  Supreme  Oourt,  we  should  have  great  hosita- 
tion  in  holding,  that  in  such  a  case,  the  demand  as  required  at 
oonoimon  law  was  necessary  to  be  made;  but,  in  Chipman  v. 
Enierie,  8  Cal.  273,  and  Oaskill  v.  Trainer,  8  Oal.  834,  it  was 
held,  that  in  order  to  work  a  forfeiture  for  the  non-payment 
of  rent,  the  landlord  must  make  the  demand  with  all  the  strict- 
ness required  at  common  law.  Those  decisions  have  been  too 
long  recognized  as  the  correct  construction  of  section  thirteen 
of  the  Forcible  Entry  Act,  to  be  now  changed  by  the  Courts ; 
and  the  rule  has,  in  fact,  been  changed  by  the  Legislature 
since  the  conmiencement  of  this  action.  (See  Statutes  1862, 
page  420.) 

Behearing  denied. 


a  S.  TURNER  Aim  H.  G.  PLATT  v.  THE  TUOLTJMNE 
COUNTY  WATER  COMPANT. 

■tow  TtaDior  or  Jusr  Immcim»^—Th»  affldATlte  of  jnron  euinot  b«  re- 
c«lTed  for  tlw  porpoM  of  ImpeAcUiis  their  Terdlet  iml«ti  it  it  a  chance  yerdlct 
within  the  meaning  of  the  second  sahdiTieion  of  the  one  hnndred  and  ninety- 
tbM  teeUoA  of  flM  Pnurtlce  Act 

OUBOB  Twino^<r-»nt  Ivy  aatered  Into  an  agfwit  ttet  aack  ihonld  mark 
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down  upon  ft  separate  pieee  of  paper  the  amoont  which  he  thought  the 
plaintiffs  were  Jnstly  entitled  to  recover,  and  that  the  sereral  snmt  thni 
marked  should  be  added  together,  and  the  total  amount  divided  by  twelte, 
and  that  the  quotient,  whatever  It  might  be,  should  be  their  verdict,  wltfaovt 
further  consultation  or  discussion ;  held,  that  this  was  not  a  chance  verdict, 
within  the  meaning  of  the  second  subdivision  of  the  one  hundred  and  nlaet;- 
thlrd  section  of  the  Practice  Act;  held,  further,  that  such  verdict  was 
vicious,  and  should  be  set  aside  If  the  fftcts  were  proved  by  competent  testi- 
mony. 

CoNBTBUCTiON  OF  8TiiTDi9« —  A  statuts,  lu  derogation  Off  the  common  law,  nsst 
be  strictly  construed. 

LUBiUTT  09  Ditch  Ownbbs  vob  Damagsb.— When,  by  means  of  an  artifldsl 
ditch,  the  waters  of  a  stream  are  conducted  from  the  bed  of  the  stresm  over 
the  adjacent  country,  crossing  other  small  natural  watercourses,  the  beds  of 
which  are  dammed  up  by  the  embanlunent  of  the  ditch,  and  by  the  fell  of 
rain  the  waters  of  the  streams  become  so  sweflen  as  to  render  It  neeesaarj 
to  cut  the  embanlonent  of  the  ditch  to  preserve  It  from  injury,  and  tlia 
owners  of  the  ditch  cut  the  embankment  at  a  point  where  there  Is  no  nstartl 
water  course,  so  that  the  waters  are  turned  on  to  cultivated  land,  csusinf 
Injury  thereto,  the  injury  thereby  sustained  Is  not  the  act  of  Qod,  bat 
results  from  negllgencfie,  and  the  owners  of  the  ditch  are  liable  thereCoL 

Dktbdction  or  Psopibttw^- A.  may  not,  in  order  to  save  his  own  prsperty, 
destroy  the  property  of  B.»  however  urgent  the  necessity. 

■zcBFTioN  TO  EviDBMO^ — If  an  Objection  is  taken  to  evidence  by  covbmI, 
and  the  objection  Is  overruled  by  the  Gonrt,  and  no  exception  Is  ttken  ts  thi 
ruling,  the  presumption  Is  that  the  counsel  acquiesced  In  the  mlbig. 

Appeai.  from  the  District  Oourty  Fifth  Judicial  District, 
Tuolumne  County. 

The  facts  are  stated  in  the  opinion  of  the  Ciourt 
H.  P.  Barber,  for  Appellant. 
E.  H.  Hartley,  for  Respondents. 

By  the  Court  SANDEBSoiTy  C.  J. 

This  action  was  brought  to  recover  damages  from  the  de- 
fendant;  a  ditch  corporation,  for  the  negligent,  careless  and 
wanton  discharge  of  the  waters  aocumolated  in  defendant^e 
ditch  in  and  upon  the  lands  of  the  plaintiffs,  whereby  the 
same  were  injured  to  the  amount  of  ten  thousand  doDars,  as 
alleged  in  the  complaint.  The  jury  rendered  a  verdict  in  favor 
of  the  plaintiffs  for  the  sum  of  six  tho.usand  one  hundred  and 
thirtyHsaven  dollars  and  fifty  eenta.  Thereupon  the  dafendaat 
moved  for  m  new  trial  upon  the  following  grounda: 
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Pirst — Misconduct  and  irregnlarity  in  the  proceedings  of 
the  jury  in  determining  their  verdict  by  chance. 

Sec6nd  —  Insufficiency  of  the  evidence  to  justify  the  verdict, 
and  that  it  is  against  law. 

Third  —  Error  in  law  occurring  at  the  trial  and  excepted  to 
by  defendant 

The  motion  for  a  new  trial  was  denied,  and  the  defendant 
appeals. 

1.  As  to  the  first  ground,  both  parties  rely  solely  upon  the 
affidavits  made  by  most^  if  not  all,  of  the  jurors  by  whom  the 
verdict  was  rendered,  no  other  evidence  being  offered  by  either^ 
As  to  the  facts  established  by  these  affidavits  the  parties  dis- 
agree. Under  the  view  whidi  we  have  taken  of  the  question 
presented,  it  becomes  unnecessary  for  us  to  determine  this 
dispute,  and  we  shall  assume  that  the  facts  presented  by  the 
affidavits  are  as  claimed  by  the  appellant  For  the  purposes 
of  our  decision,  we  therefore  assume  that  the  verdict,  so  far  as 
the  amount  of  the  damages  was  concerned,  was  rendered  in 
pursuance  of  an  agreement  between  the  jurors  to  the  effect 
that  each  should  put  down  upon  a  separate  piece  of  paper  the 
amount  which  he  thought  the  plaintiffs  were  justly  entitled  to 
recover;  that  the  several  sums  thus  marked  should  be  added 
together  and  the  total  amount  divided  by  twelve,  and  that  the 
quotient,  whatever  it  might  be,  should  be  their  verdict,  with- 
out further  consultation  or  discussion. 

Where  damages  are  to  be  assessed  by  a  jury,  it  not  unfre- 
qnently,  if  not  always,  happens  that  there  is  a  great  diversity 
of  opinion  as  to  the  amount  which  ought  to  be  given.  Where 
such  is  the  case  the  verdict  must  necessarily  be  the  result  of 
mutual  concession,  and  the  jury  are  bound  to  seek  for  a  medium 
sum  upon  which  their  conflicting  views  may  harmonize.  It 
will  frequently  happen  that  this  medium  sum  will  be  the  aver- 
age, or  approximately  so,  of  the  different  sums  advocated  by 
each.  To  ascertain  this  average,  the  jury  may  properly  adopt 
the  method  which  was  used  in  the  present  case,  but  they  ought 
not  to  agree  to  be  bound  by  the  result,  whatever  it  may  be. 
If  tbey  do  so  agree,  and  such  result  is  made  l2ie  verdict  with* 


400        SUPREME  COURT— JULY  TERM,  1864, 


Turner  0t  aL  v,  Tnolanuie  County  Water  Gompaaj. 


out  further  consultation  or  assent,  such  verdict  is  vicious  and 
•irregular,  and  must  be  set  aside  whenever  the  fact  is  made  to 
appear  by  proper  and  competent  evidence.  If,  on  the  con- 
trary, they  do  not  agree  to  be  bound  by  the  result,  but  reserve 
to  themselves  the  right  to  dissent,  such  a  proceeding  is  not 
irregular;  and  if  afterwards,  upon  consultation  and  discussion, 
they  finally  agree  to  adopt  such  result  as  their  verdict,  the 
verdict  so  foxmd  is  good.  (Dana  v.  Tucker,  4  John.  487; 
Harvey  v.  Ricketi,  15  John.  87 ;  Smith  v.  Cheetham,  8  Games, 
57;  Grirmell  v.  Phillips,  1  Mass.  541;  Warner  v.  Bobinson, 
1  Root,  194;  Wilson  v.  Berryman,  6  Cal.  44;  Roberts  v.  FaSiA, 
1  Co  wen,  338.) 

Under  the  facts  of  this  case,  as  we  have  assumed  them  to 
be,  the  verdict  is  undoubtedly  vicious,  and  ought  to  be  set 
aside.  The  only  question  for  us  to  determine  is,  whether  the 
aflSdavits  of  the  jurors  can  be  received  for  the  purpose  of  estab- 
lishing those  facts.  Although  there  is  some  conflict  of  author* 
ity  upon  this  question,  the  better  opinion  seesas  to  be,  that  by 
the  common  law,  the  affidavits  of  jurors  cannot  be  received  for 
the  purpose  of  impeaching  their  verdict,  but  may  be  admitted 
in  support  thereof.  (Yaise  v.  Delaval,  1  Term  Rep.  11;  Dann 
V.  Tucker,  4  John.  487;  Sargeant  v.  Deniston,  5  Co  wen,  106; 
Ex  parte  Cayhendall,  6  Cowen,  63;  The  People  v.  Oolumim 
Common  Pleas,  1  Wend.  297.)  But  this  rule  of  the  common 
law  has  been  changed,  in  this  State,  to  a  certain  extent,  by  stat- 
ute. The  second  subdivision  of  the  one  hundred  and  ninety-third 
section  of  the  Practice  Act  provides  that  the  misconduct  of  the 
jury  shall  be  cause  for  new  trial,  "  and  whenever  any  one  or 
more  of  the  jurors  shall  have  been  induced  to  assent  to  any  gen- 
eral or  special  verdict,  or  to  a  finding  on  any  question  or  ques- 
tions submitted  to  them  by  the  Court,  by  a  resort  to  the  determi-' 
nation  of  chance,  such  misconduct  may  be  proved  by  the  aSda- 
davits  of  any  one  or  more  of  the  jurors."  Being  in  derogation 
of  the  conunon  law,  this  statute  must  be  stricdy  construed, 
and  cannot  be  held  to  include  such  kinds  of  naiaocmduct  as  do 
not  <came  dearly  within  the  desotriptive  terms  of  the  Act 
Why  the  Legislature  should  sanction  different  modes  of  pni^ 
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lug  different  kinds  of  mieconduct  is  not  readily  perceived:  If 
the  affidavits  of  the  jurors  are  to  he  received  for  the  purpose 
of  establishing  certains  kinds  of  misconduct,  there  seems  to  be 
no  good  reason  why  they  should  not  be  received  as  to  all  kinds 
without  distinction.  But  that  the  Legislature  has  made  su«h 
a  distinction  is  manifest^  and  we  are  bound  to  take  the  law  as 
we  find  it,  r^ardless  of  its  incongruities.  As  the  law  now 
stands,  there  are  certain  irregularities  fatal  to  a  verdict  which 
may  be  proved  by  the  affidavits  of  the  jurors,  and  certain  other 
irregularities  equally  fatal  which  can  only  be  proved  in  the 
manner  authorized  by  the  rules  of  the  common  law;  and  if 
only  remains  to  determine  whether  that  which  is  alleged  in 
the  present  case  belongs  to  the  former  or  latter  class.  If  the 
method  adopted  by  the  jury  for  the  purpose  of  arriving  at  a 
verdict  may  be  properly  characterized  as  "  a  resort  to  the  deter^ 
mination  of  chance,''  the  affidavits  in  question  are  admissible ; 
otherwise,  not 

We  have  not  been  able  to  find  a  oase  in  which  such  a  ver- 
dict has  been  held  to  be  a  chance  verdict,  but  we  have  found 
several  where  the  contrary  has  been  maintBined*  In  C&wper* 
thwaite  v.  Janes,  2  Dallas,  55,  the  jury  adopted  the  same  method 
of  ascertaining  the  amount  of  damages  which  was  resorted  to 
in  this  case,  and  the  Court  said :  **  The  first  objection  as  to  the 
manner  of  the  jury  collecting  the  sense  of  its  members,  with 
regard  to  the  quantum  of  damages,  does  not  appear  to  us  to  be 
well  founded  or  at  all  similar  to  the  case  of  casting  lots  for 
their  verdict"  This  case  was  afterwards  affirmed  in  the 
Supreme  Court  of  Pennsylvania.  In  Thompson's  Cms,  8  Grat- 
tan,  687,  the  Supreme  Court  of  Virginia,  in  commMiting  upon 
this  method  of  ascertaining  the  amount  of  damages  to  be  inserted 
in  a  verdict,  said:  '*  What  more,  we  would  ask,  have  the  jury 
done  in  this  case  than  what  we  know  is  of  every  day  occurs 
rence  in  trials  of  Courts  of  equity,  where,  when  a  question  of 
damage,  or  value  or  compensation  arises  before  the  Master, 
and  when  witnessed  of  equal  credibility  or  integrity  and  intel- 
ligence differ  in  their  estimates,  the  Master  adopts  as  his  as- 
eessment  an  average  of  the  estimates  of  such  witnesses;  and 

VOL.  XXV.— 26 
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this  practice  is  sanctioned  by  a  Court  of  equity,  which  is  a 
Court  of  conscience  as  it  is  of  law  and  justice.  Indeed,  in 
some  cases,  it  may  be  considered  a  rule  of  necessity  as  well  aa 
conscience."  In  Smith  v.  Cheetham,  3  Caines,  61,  Mr.  Chief 
Justice  Kent  said :  "  If  the  jtry  cast  lots  for  whom  they  shall 
find,  it  would,  no  doubt,  vitiate  the  verdict.  •  ♦  ♦  The 
charge  here  is  not  that  the  jury  cast  lots  whether  they  should 
find  for  the  plaintiff  or  defendant,  but  only  that  in  aaoertainisg 
the  amount  of  the  damages  they  took  the  average  sum  deduced 
from  the  different  opinions  of  each  other.  This  has  no  analogy 
to  the  case  of  casting  lots  or  determining  by  chance  for  whcMS 
iihey  shall  find.''  In  Wilson  v.  Berryman,  6  CaL  46,  Mr. 
Chief  Justice  Murray  said;  ^^Such  verdicts  are  regarded  in 
the  same  light  by  the  Courts  as  gambling  verdicts,  and  will  he 
invariably  set  aside,  just  as  if  the  jury  had  thrown  dice  or 
resorted  to  any  species  of  gambling  to  determine  the  amount" 
Thus  he  admits  that  such  a  verdict  is  not  a  chance  verdict, 
while  he  holds  it  to  be  equally  vidous. 

But  independent  of  authority,  it  is  manifest  that  there  is  no 
element  of  chance  in  such  a  verdict  Each  juror  marks  a  sum 
which,  in  his  judgment^  represents  the  true  amount  of  dam- 
ages. Neither  of  these  aums  is  the  result  of  chance;  on  the 
contrary,  each  is  the  result  of  the  judgment  or  will  of  the 
juror  by  whom  it  waa  marked.  Neither  is  the  aggregate  of 
ijhese  sums,  nor  the  quotient  resulting  from  a  division  of  ike 
aggregate  by  twelve,  the  result  of  chance,  but,  on  the  contraiy, 
the  result  of  the  most  accurate  of  the  sciences.  Thus  from 
the  commencement  to  the  end  of  the  process  no  quantity  which 
enters  into  the  final  result  is  determined  by  a  resort  to 
chance. 

We  are  thereiore  of  the  opinion  that  the  verdict  in  this  case 
is  not  a  chance  verdict,  within  the  meaning  of  the  seccmd  sub- 
division of  the  one  hundred  and  ninety-third  section  of  the 
Practice  Act,  and  that  for  that  reason  the  affidavits  of  the 
jurors  by  whom  it  was  rendered  cannot  be  admitted  to  im* 
peach  it      There  being  no  other  evidence,  it  follows  that  the 
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verdict,  so  far  as  the  point  under  consideration  is  concerned, 
must  be  allowed  to  stand. 

2.  It  is  next  claimed  by  appellant  that  the  verdict  is  con- 
trary to  the  evidence,  and  ought  to  be  set  aside  upon  that 
ground. 

The  cause  of  action  specified  in  the  complaint  is  the  negli- 
gent, careless,  and  wanton  discharge  of  the  waters  of  defend- 
ant's ditch  upon  the  lands  of  the  plaintiffs  by  the  act  of  the 
defendant.  This  was  done  during  the  great  flood  of  eighteen 
hundred  and  sixty-two,  and  it  is  claimed  by  the  appellant  that 
the  damages  sustained  by  the  plaintiffs  were  occasioned  by 
the  act  of  God.  The  extraordinary  storms  of  that  year,  it  is 
true,  were  the  acts  of  God ;  but  the  evidence  shows  that  those 
storms  would  not  have  caused  the  damage  in  question  but 
for  the  agency  of  the  defendant  But  for  defendant's  ditch 
and  their  management  of  it,  the  plaintiffs'  farm  would  have 
remained  uninjured.  As  appears  from  the  evidence,  the  storm 
was  not  sudden,  but  gradual,  affording  the  agents  of  the 
defendant  ample  time  to  take  such  steps  for  the  protection  of 
the  ditch  against  its  effects  as  their  judgment  dictated.  To 
that  end  they  adopted  such  measures  as  they  saw  proper,  and 
it  is  of  those  measures  that  the  negligence,  carelessness  and 
wantonness  which  are  the  foundation  of  the  action  are  predi- 
cated. The  evidence  shows  that  had  other  measures  been 
taken  the  defendant's  ditch  would  have  been  equally  protected 
and  no  damage  would  have  been  done  to  the  plaintiffs'  farm. 
While  the  defendant  had  an  undoubted  right  to  ward  off  from 
its  own  property  the  damaging  effects  of  the  storm,  yet  in 
exercising  that  right  it  was  bound  to  take  care  not  to  injure 
that  of  the  plaintiffs.  The  defendant  had  no  right  to  adopt 
measures  for  the  protection  of  its  own  property  which  would 
lead  to  the  destruction  of  the  plaintiffs.  A.,  for  the  purpose 
of  saving  his  own  life,  may,  if  it  be  necessary,  take  the  life 
of  B.  Thus,  if  A.  and  B.  are  wrecked  at  sea  and  both  cling 
to  the  same  spar,  as  the  only  means  of  saving  life,  and  the  spar 
is  insufficient  to  sustain  both,  A.  may  wrest  the  spar  from  the 
grasp  of  B.  although  the  death  of  B.  may  be  the  immediate 
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consequence.     This  is  allowed  by  the  law  of  self-preeerratioit 
But  this  rule  docs  not  extend  to  property,  and  A.  may  not,  in 
order  to  save  his  own  property,  destroy  the  property  of  R 
however  urgent  the  necessity.     The  evidence  ahowB  that  tlie 
defendant's  ditch  passed  along  the  side-hill,  crossing  and  dam- 
ming up  ravines  and  gulches  which  in  times  of  freshet  con- 
stituted natural  watercourses  into  which  defendant  could  have 
turned  the  water  without  any  injurious  result  to  the  plaintiffs^ 
farm;  yet  this  was  not  done,  but  on  the  contrary  the  water 
which  was  so  destructive  to  the  plaintiffs'  farm  was  turned  out 
of  the  ditch  at  a  point  where  there  was  no  ravine  or  galdt 
The  agents  of  the  defendant  seem  to  have  acted  solely  for  the 
safety  of  the  ditch,  regardless  of  consequencee,  so  far  as  the 
property  of  others  was  concerned.     Whether  in  ao  doing  they 
were  guilty  of  negligence  was  a  question  for  the  jury  to  dete^ 
mine  from  the  evidence  under  the  instructions  of  the  Court 
That  the  evidence  tends  to  prove  negligence  cannot  be  denied, 
and  that  the  jury  was  correctly  instructed  by  the  Court  as  to 
the  law  of  the  case  we  are  bound  to  presume,  for  the  record 
does  not  contain  the  instructions.     It  results  that^  in  our  judg- 
ment, the  evidence  sustains  the  verdict. 

3.  The  only  error  of  law  assigned  which  we  have  not 
already  considered  is  as  to  the  admission  of  certain  evidenee 
as  to  the  construction  of  the  ditch.  This  evidence  was  ob- 
jected to  by  counsel  for  the  appellant,  and  the  objection  was 
overruled  by  the  Court,  but  it  nowhere  appears  in  the  record 
that  counsel  took  an  exception  to  the  ruling  of  the  Court 
Such  being  the  case,  he  is  presumed  to  have  aoquieaoed 
therein. 

Judgment  affirmed. 


JAMES  LICK  if.  WILLIAM  FAULKNER  ahd  GEOKOE 
L.  FAULKNER 

Tbkabubt  Notm  —  Bills  or  Cbbdiis — Th«  Constitution  of  tbo  United  8tit« 
confer!  apon  CongreM  tbe  power  to  Inue  treMurj  notes 'or  UUs  of  cttAt— 
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not  In  express  terms,  bat  As  a  power  neoessarily  Implied  —  whenever  Con- 
gtess  in  Its  wisdom  shall  determine  that  it  is  necessary  to  Issue  them  is 
order  to  carry  into  effect  a  power  expreailj  granted. 

Tbbasdbt  Notes  a  Lboal  Tsmdsb.-^  The  Act  of  Congress  of  February  2B» 
1862,  authorizing  treasury  notes  to  be  issued,  and  making  them  lawful 
money  and  a  legal  tender  in  payment  of  debts,  was  an  exercise  of  sovereign 
authority  within  the  scope  of  the  powers  granted  in  the  Constitution,  "  to 
provide  for  calling  forth  the  militia  to  execute  the  laws  of  the  Union,  sup- 
press insurrections,  and  repel  invasions,"  and  *'to  raise  and  support  an 
army,**  and  **  to  provide  and  maintain  a  navy.** 

PowBBS  OF  CONGBBSS. —  Whenever  an  express  power  Is  granted  to  Congress  la 
the  Constitution  of  the  United  States,  the  choice  of  the  msoiM  by  which  the 
power  expressly  granted  is  to  be  carried  into  effect  is  left  to  the  wisdom  of 
Congress,  with  only  this  quallflcation :  that  the  means  adopted  must  bear  a 
relation  in  the  nature  and  fitness  of  things  to  the  end  to  be  accomplished. 

TsBASUBT  Notes  a  Lawful  Tsndsb. —  The  making  of  treasury  notes  lawful 
money,  and  a  legal  tender  In  payment  of  debts,  is  one  of  the  means  which 
Congress  may  constitutionally  adopt  to  enable  the  General  Government  **<» 
raise  and  support  an  army,  to  provide  and  maintain  a  navy,'*  and  **  to  pr^ 
Tide  for  calling  forth  the  militia  to  execute  the  laws  of  the  Union,  suppress 
Insurrections,  and  repel  invasions.** 

Appeal  from  the  District  Court,  Twelfth  Jndieial  District, 
City  and  County  of  San  Francisco, 

This  action  was  brought  to  recoTer  the  sum  of  four  hundred 
and  fifty  dollars,  due  from  the  defendants  to  fixe  plaintiff  for 
the  rent  of  a  store  in  the  City  of  San  Francisoa  The  rent 
was  two  hundred  and  twenty-five  dollars  per  month,  and  the 
sum  sued  for  accrued  for  the  months  of  September  and  Octo- 
ber, 1862.  The  defendants  in  their  answer  admitted  their 
indebtedness,  but  set  up  that  after  the  same  had  accrued,  and 
before  the  commencement  of  the  action,  they  tendered  to 
plaintiff  the  amount  in  United  States  notes,  issued  by  virtue 
of  an  Act  of  Congress,  entitled  ^^  An  Act  to  authorize  ^e  issue 
of  United  States  notes,  and  for  the  redemption  or  funding 
thereof,  and  for  funding  the  floating  debt  of  the  United  States," 
approved  February  25,  1862,  and  that  the  plaintiff  refused  to 
receive  the  same.  Upon  the  commencement  of  the  action  the 
defendants  brought  the  notes  into  Court  and  deposited  them 
in  the  Clerk's  office,  ready  to  be  delivered  to  plaintiff  when  he 
would  accept  of  the  same. 

Plaintiff  demurred  to  the  defeoise  sot  up  in  the  answer,  and 
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make  paper  money  a  tender  as  a  distinct  and  separate  one 
from  either  the  power  to  emit  bills  or  to  coin  money. 

In  section  ten  of  Article  one^  the  States  are  prohibited  from 
the  exercise  of  certain  powers  specified,  some  of  which  are 
expressly  granted  to  Congress  and  some  withheld. 

Among  the  powers  specified  in  that  section  are,  the  powers 
"to  coin  money/'  "to  emit  bills  of  credit/'  "to  make  anything 
hut  gold  and  silver  coin  a  tender  in  payment  of  debts/'  "  grant 
letters  of  marque  and  reprisal,"  "  enter  into  treaties,''  etc. 

Of  the  powers  specified,  the  Federal  Executive  is  allowed 
the  power  to  enter  into  treaties. 

Congress  is  allowed  the  power  to  coin  money,  and  to  grant 
letters  of  marque,  but  the  power  to  make  anything  but  gold 
and  silver  a  tender  in  payment  of  debts  is  carefully  withheld. 

It  cannot  be  pretended  that  the  Convention  supposed  this 
power  involved  in  the  power  to  coin  money,  because,  then 
there  would  have  been  no  necessity  to  specify  it,  and,  after 
specifying  it  as  a  power  separate  from  the  power  to  coin  money, 
it  would  most  certainly  have  been  enumerated  among  those 
granted,  if  it  had  been  the  design  that  Congress  should  ever 
exercise  such  a  power.  This  conclusion  seems  inevitable. 
The  prohibition  of  the  States  to  exercise  such  a  power  was 
necessary,  for  otherwise,  the  States  might  have  exercised  it; 
but  to  authorize  Congress  to  exercise  it  required  an  express 
grant,  especially  after  the  prominence  given  it  among  the 
powers  prohibited  to  the  States. 

The  Convention,  having  singled  it  out  as  an  independent 
power,  the  exercise  of  which  by  the  States  was  prohibited, 
and  then,  having  declined  to  confer  it  upon  Congress,  there 
is  no  possible  sophistry  that  can  justify  the  latter  in  its  exer- 
cise. It  is  too  clear  to  require  argument,  that,  where  any 
power  is  enumerated  in  the  Constitution,  and  not  granted  to 
Congress,  it  is  impossible  for  that  body  to  exercise  it  without 
doing  violence  to  rules  of  construction  universally  recognized 
and  established. 

The  Supreme  Court  of  the  United  States,  in  Craig  v.  State 
of  Missouri,  4  Peters,  411  and  423-4,  held  that  "  The  Con- 
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the  bnsiae&fl  transactions  6f  the  people.  Ixl  the  joucnals  of  CoQ- 
gresB  we  find  but  one  iiiBtaiice,  prior  to  the  last  year^  of  a  propo- 
sition to  make  treasury  notes  a  legal  tender* 

On  the  12th  of  I^ovember,  1814,  at  a  period  of  the  war  with 
Great  Britain  when  there  was  mosit  despeirate  seed  for  funds, 
Mr.  Hall,  of  Qecnrgia,  introduced  into  the  House  of  Represent- 
atives a  series  of  five  resolutions. 

The  first  directed  an  inquiry  into  ike  •expediency  of  author- 
izing the  Secretary  of  the  treasury  to  issue millions  of 

treasury  notes,  convenient  for  circulation,  etc 

The  second  resolution  was  to  the  effect  ^'that  the  treasury 
notes  which  may  be  issued  as  aforesaid  shall  be  a  legal  tender 
in  all  dlsbts  dne  or  which  may  hereafter  become  due  between 
the  citizens  of  the  United  States,  or  between  a  citizen  of  the 
TTnited  States  and  a  dtizen  or  subject  of  any  foreign  State  or 
kingdom.'^ 

The  third  resolntioik  provided  for  the  purchase  of  as  much 
supplies  in  each  State  and  district  as  the  amount  of  taxes 
levied  therein.  The  fourth  authorized  tbe  es:change  of  notes 
for  six  per  cent  bonds,  and  the  fifth  pledged  taxes,  imposts, 
duties,  and  proceeeds  of  public  lands,  for  the  redemption  of 
the  notes.  After  some  r^narks  by  Mr.  Hall,  the  question  on  the 
consideration  of  the  resolutions  was  taken  separately. 

The  House  agiieed  to  consider  the  first,  third,  fourth,  and 
fifth  resolutions,  but  refused  to  consider  the  second  (the  legal 
tender  one)  by  a  vote  of  forty-two  in  favor  and  ninety-five 
against 

Among  the  negative  votes  was  that  of  Daniel  Webster,  then 
a  member  of  the  House.  (Benton's  Ahridg.  Vol.  V,  361 ;  see, 
also.  Annals  of  Oongress*) 

This  is  the  only  recorded  instance  in  the  history  of  the  Gov- 
ernment of  any  attempt  to  make  treastiry  notes  a  forced  medium 
of  exchange,  and  this  is  the  reception  which  it  then  met 
with:  a  refusal  eveti  to  consider  il,bjfa  vote  of  more  than  two 
to  one. 

If  Congress  can  make  paper  a  legal  tender,  it  can  of  course 
prohihit  the  disdiarge  of  a  debt  by  gold  and  silver.    Suppose 
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efficacioufi  and- useful  at  one  time,  or  under  certain  drcum- 
Btancea,  may  at  another  be  ineffectual,  or  even  mischievous* 

Government  presupposes  a  perpetual  mutability  in  its  own 
operations  in  behalf  of  its  citizens;  and  a  perpetual  flexibility 
in  adapting  itself  to  their  wants  and  interests,  their  habits, 
occupations,  and  infinnities.  This  is  the  language  3f  the 
Supreme  Court  in  every  case  touching  a  general  power.  And 
we  ask  if,  tried  by  these  rules  and  tested  by  this  language, 
there  can  exist  a  doubt  that  under  the  general  power  to  ^^ooin 
money,''  Congress  is  authorized  to  make  this  paper  the  ^Maw- 
ful  money  "  of  the  land  f 

It  will  be  instructive  to  call  to  mind  the  very  words  them- 
selves, the  interpretation  of  which  gave  rise  to  the  decisions 
relied  on,  and  to  the  rules  in  them  embraced.  And  we  dis- 
tinctly  state  that  in  every  instance  the  construction  given  by 
lihe  Federal  Judiciary  to  the  words  and  phrases  now  to  come 
under  review  is  infinitely  more  liberal  than  that  for  which  we 
contend.  That  the  words  upon  which  the  doctrine  has  been 
made  to  tgb^  are  far  less  able  to  support  it  than  those  which 
are  here  presented.  That  the  circumstances  of  each  and  every 
case  rendered  it  far  more  laborious  to  reach  those  conclusions, 
and  causes  much  greater  difficulty  to  maintain  them  when  ar- 
rived at,  than  can  be  experienced  here. 

Thus  the  word  **  necessary,"  was  held  not  to  mean  **  indis- 
pensable;'' it  was  decided  that  it  did  not  always  import  abso- 
lute and  physical  necessity;  but  that  if  reference  was  had  to  the 
common  affairs  of  life,  or  to  approved  authors,  it  would  be 
found  to  mean  nothing  more  than  convenient,  useful,  essential. 
(McCuUoch  V.  Maryland,  4  Wheaton,  418.) 

"  Commerce  "  is  held  to  mean  "  intercourse,"  "  navigation,'* 
"The  subject  to  be  regulated  is  commerce;  our  Oonstitution 
being,  as  was  aptly  said  at  the  bar,  one  of  enumeration  anc: 
net  of  definition,  to  ascertain  the  extent  of  the  power,  it  be- 
comes necessary  to  settle  the  meaning  of  the  word."  {QiA)' 
hons  V.  Ogden,  9  Wheat  189 ;  Brown  v.  Staie  of  Maryland,  12 
Wheat.  419.) 

In  the  Passenger  Cases,  the  word  "ownmerce"  was  extended 
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not  only  to  vessels  carrying  passengers,  as  was  the  case  in 
Gibbons  v.  Ogden,  and  to  the  articles  or  things  imported,  as  in 
Brown  v.  Marykmd,  but  to  the  passengers  themselves;  for  it 
was  decided  that  the  word  '*  imports "  also  applied  to  passen- 
gers. We  are  awar^  that  Mr.  Webster  denied,  the  right  of 
Congress  to  make  a  legal  tender  of  the  paper  issued  ^^  on  the 
coinage  power  alone.*'  The  question  of  legal  tender  is  not 
now  under  consideration,  but  simply  the  power  to  create 
money  out  of  paper.  That,  confessedly,  is  derived  from  the 
"  power  to  coin  money  and  regulate  its  value.*'  Hereafter  it 
will  be  demonstrated  that  whatever  money  can  be  created  on 
the  coinage  power,  the  same  can  be  made  a  legal  tender. 

The  power  of  coinage  granted  to  the  United  States,  is  much 
more  liberal  in  its  terms  than  that  given  to  the  old  Confede- 
ration. As  contained  in  the  Constitution,  it  is:  Congress  shall 
have  power  to  coin  money,  with  a  prohibition  on  the  States 
from  its  use  in  any  manor,  save  making  a  legal  tender  of  gold 
and  silver  in  payment  of  debts.  In  the  Articles  of  Confede- 
ration it  was:  '^The  United  States  in  Congress  assembled, 
shall  also  have  sole  and  exclusive  power  of  regulating  the  al- 
loy of  coin  struck  by  their  authority,  or  by  tiiat  of  the  respec- 
tive States/*  It  was  only  a  power  to  strike  coin — the  specific, 
not  the  generic  term  money — with  the  power,  too,  not  exdn- 
sive,  but  shared  with  the  individual  States.  Nor  was  there 
any  right  in  the  Confederation  to  r^ulate  the  value  of  foreign 
coin;  this,  also,  being  reserved  to  the  States.  It  was  such 
limitations,  such  restrictions,  that  caused  the  Confederacy  to 
expire  from  mere  debility.  Our  proposition  is,  that  the  United 
States  can  coin  money/*  the  reply  is,  that  it  can  only  **  strike 
coin.**  We  claim  this  paper  to  be  money,  and  it  is  said  it  is 
not  coin.  The  framers  of  the  Constitution  well  knew  that  the 
word  money  oonld  not  be  construed  to  mean  gold  and  silver 
only;  they  knew  that  to  prohibit  the  States  from  making  any- 
thing but  money  a  tender,  would  be  an  absurdity;  that  instead 
of  an  inhibition,  it  would  be  an  invitation  to  each  and  every 
State  to  make  that  a  tender  a^  hich  to  them  seemed  good  They 
undertook  to  limit  the  States  to  gold  and  silver,  and  have 
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accomplished  their  imdertaking  by  exactly  saying  what  they 
meant-  Had  they  adopted  the  word  "money,"  in  place  of 
the  words  "gold  and  silver  coin,"  all  know  that  long  ere  this 
the  States  would  have  declared  the  paper  of  the  individual 
hanks  a  tender  in  paymmt  of  debts.  Thus  it  is  in  every  case; 
where  words,  of  limitation  are  required,  they  are  expressed; 
where  terms  comprehensive  and  generic  are  needed,  as  in  grantr 
iDg  a  great  power  to  the  Federal  Government,  they  are  used; 
to  the  end  that  the  power  "may  be  varied  to  meet  the  exi- 
gencies of  the  times,  and  not  confined  to  one  mode  of  operar 
tion  exclusive  of  all  others/* 

The  question  now  to  be  asked  is,  can  the  money  which 
Congress  by  the  Constitution  is  autisorixed  to  coin  (create)  be 
made  a  legal  tender?  That  Congress  can  make  some  thing, 
some  substance,  a  legal  tender,  is  admitted;  we  have  never 
heard  it  doubted  except  by  the  counsel  for  appellant,  when 
this  case  was  argued  in  the  Court  below,  and  even  there  it  was 
but  feebly  intimated,  and  is  here  silently  abandoned.  It  would 
be  useless  to  deny  it.  The  practice  of  the  Government  through- 
out its  entire  history,  proves  it;  and  every  authoi^ty  that  has 
been,  or  can  be  cited  as  opposed  to  the  exercise  of  the  power 
upon  paper  or  the  inferior  metals,  affirms  the  right  to  make 
gold  and  silver  a  tender  in  payment  of  debts  of  every  kind  and 
nature.  .  Without  doubt,  therefore,  this  right  to  make  tender 
of  some  material,  is  vested  in  the  United  States.  But  where? 
Trom  what  clause  of  the  Constitution  is  this  power  derived? 
There  is  no  grant  of  it  in  express  words;  nothing  which 
declares,  aiBrmatively,  that  Congress  shall  have  power  to  cre- 
ate gold  and  silver,  or  any  substance  whatever,  a  legal  tender. 
Why,  then,  does  Congress  possess,  and  from  whence  does  it 
obtain  this  right,  which  confessedly  exists?  The  answer  must 
be — can  only  be  —  from  the  power  to  "coin  money  and  regu- 
late tfe  value."  The  coinage  power,  then,  contains  this  right; 
it  is  implied,  included  in  it  (Story  on  Con.  Sees.  449, 1,117.) 
This  being  the  case,  all  other  que3tions  are  of  easy  solution. 
Why  is  gold  a  legal  tender?  It  is  nif^inifest  gold,  as  gold,  does 
not  ansWf^he  purpose;  not  gold  duist,  gold  quartz,  gold  bars, 
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but  gold  converted  into  money,  constitutes  the  legal  tender  of 
this  nation ;  and  the  reason,  as  money  it  constitutes  it,  springs 
from  the  fact  that  it  is  ''  coined  money/*  The  same  is  true  of 
silver.  It  is  not  from  ^'  the  intrinsic  value  "  these  two  metals 
possess,  but  because  Congress  can  convert  them,  as  materials, 
iiito  money,  that  they  are  now,  or  that  they  ever  have  been, 
a  legal  tender  in  the  United  States.  We  affirm  then,  that  as 
the  power  to  coin  money  is  also  the  power  to  make  that  money, 
when,  coined,  a  legal  tender,  whatever  substance  or  thing,  by, 
virtue  of  this  power,  can  be  converted  into  money,  the  same  can 
be  m>ade  a  legal  tender.  Can  Congress  make  gold  and  silver 
a  tender?  Certainly,  since  it  can  coin  gold  and  sQver  into 
money.  Can  Congress  make  a  tender  of  copper,  iron,  or  lead? 
Yes.  Because  they  are  materials  which  can  be  fashioned  into 
money.  Can  paper  be  made  a  legal  tender  ?  Assuredly  it  can; 
for,  '^  Upon  the  coinage  power  alone,  it  can  be  converted  into 
money.** 

By  die  Courts  Ourbbt,  J. 

This  case  involves  the  constitutionality  of  the  Act  of  the 
Congress  of  the  United  States,  passed  on  the  25th  day  of  Feb- 
ruary, 1862,  entitled  ^^An  Act  to  authorize  the  issue  of  United 
States  notes  and  for  the  redemption  or  funding  thereof,  and 
for  funding  the  floating  debt  of  the  United  States,**  so  far  as  it 
provides  and  declares  that  the  notes  to  be  issued  by  virtue 
thereof  shall  be  lawful  money  and  a  legal  tender  in  the  pay- 
ment of  all  debts,  public  and  private,  within  the  United  States, 
except  duties  on  imports  and  interest  on  the  bonds  and  notes 
of  the  United  States.  If  the  notes  issued  by  the  audiority  of 
this  Act  be  lawful  money  and  a  legal  tender  in  payment  of 
private  debts,  then  the  judgment  in  this  action  must  be  affirmed, 
otherwise  it  must  be  reversed. 

With  a  sense  that  the  question  to  be  considered  is  one  of 
e3rtraordinary  interest,  and  of  paramount  public  importance, 
we  have  given  to  the  subject  a  thorough  and  careful  examna- 
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tion^  and  the  conclusion  to  which  we  have  come  is  the  result 
of  anxious  inquiry  and  deliberation. 

In  order  the  better  to  appreciate  what  may  follow,  it  is 
deemed  appropriate  to  refer  briefly  to  the  character  of  the 
Government  of  the  United  States,  as  it  eadsted  under  the  Arti- 
cles of  the  Confederation,  if  indeed  that  compact  could  be 
regarded  as  rising  to  the  dignity  of  a  Government,  in  the  true 
sense  of  that  term. 

The  Confederation  seems  to  have  been  a  leagae  of  friendship 
between  the  thirteen  original  States,  entered  into  for  their 
common  defense,  the  securily  of  their  liberties,  and  for  their 
mutual  and  general  welfare;  and  by  this  league  the  States 
which  were  parties  to  it  bound  themselves  to  assist  each  other 
against  all  force  offered  to,  or  attacks  made  upon  them,  or  any 
of  them,  on  account  of  religion,  sovereignty,  trade,  or  any 
other  pretense  whatever.  The  style  of  the  Cofnfederaoj  was 
declared  to  be  '^  The  United  States  of  America,'^  and  by  the 
fifth  of  these  Articles  it  was  provided,  that  for  the  manage- 
ment of  the  interests  of  the  United  States,  delegates  should  be 
annually  appointed  in  such  a  manner  as  each  State  ahould 
direct,  to  meet  in  Congress.  No  State  could  be  represented 
in  Congress  by  less  than  two  nor  more  than  seven  membem, 
and  in  determining  questions  therein  each  State  was  entitled 
to  a  single  vote. 

To  this  Congress,  composed  of  a  single  House  of  Delegates, 
and  which  was  the  only  department  of  the  Government,  was 
granted  a  list  of  powers  which,  in  appearance,  placed  the  Con* 
federation  on  an  equal  footing  with  the  other  civilized  and 
enlightened  nations  of  the  world;  but  this  was  so  in  appear- 
ance  only,  for  it  was  expressly  declared  by  the  sixth  section  of 
Article  Nine  that  the  United  States,  in  Congress  assembled, 
should  never  engage  in  war,  nor  grant  letters  of  marque  and 
reprisal  in  time  of  peace;  nor  enter  into  any  treaty  alliances; 
&or  coin  money;  nor  regulate  the  value  thereof;  nor  ascertain 
the  sums  or  expenses  necessary  for  the  defense  or  welfare  of 
the  United  States;  nor  emit  bills,  nor  borrow  money  on  the 
credit  of  the  United  States;  nor  appropriate  money;  nor  agree 
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upon  the  number  of  y^ssels  of  war  to  be  built  or  purchased, 
or  the  number  of  land  or  aeaforeee  tl>  be  raised;  nor  appoint 
a  Commander-in-Chief  of  the  army  or  n^vy,  unless  nine  States 
should  assent  to  the  same;  and  by  the  second  section  of  the 
Firfi^t  Article  it  was  declared  that  each  State  retained  its  sov- 
ereignty, freedom  aad'indiej)eadence,  and  every  power,  juris- 
diction and  right  whioh,  by  the  Confederation,  was  not  expressly 
delegated  to  the  United  States,  in  Congress  assembled.  The 
meaiis  to  carry  into  execution  the  powers  granted  were  reserved 
to  the  States;  and  in  respect  thereto,  each  State  could  act  as 
it  deemdd  proper;  so  that  whatever  measures  Congress  might 
devise  for  the  oommon  defense^  for  the  security  of  the  liberti^ 
of  the  States,  or  for  their  mutual  and  general  welfare,  were 
subject  to  be  defeated,  because  of  the  utter  want  of  all  eoer- 
oLTe  authority  to  carry  them  into  effect  In  truth,  all  the 
power  Congress  poesesHed  was  the  power  of  reoommendatiazu 
It  d^nded  on  the  good  will  of  the  States  whether  a  measure 
should  be  harried  iilto  effect  or  not  (F^denoAist,  No.  15;  1 
Story  on  Cons.,  Sees.  248,  253.)  Hence  it  was  that  the  acts 
of  Congress  were,  disregarded,  and  the  Confederation,  which  it 
#a8  intended  shbuld  possess  the  efficient  powers  of  a  Govera- 
menty  was  found  to  be  destitute  of  the  elements  essential  to 
its  perpetuity. 

This  Confederation  which,  as  time  rolled  on,  was  expiring 
from  its  inherent  debility,  was  fiiially  given  over  by  its  friends 
as  impracticable  and  devoid  of  the  faculties  of  a  vital  Govern* 
ment  But  the  necessity  for  a  Government,-  composed  by  the 
union  of  the  States,  possessing  the  powers  of  a  sovereign 
nation,  was  realized  by.  the  people.  Without  such  a  Govern- 
tnent,  it  wiis  kno^  thdt  the  independence  recently  won  could 
not  be  retained,  ^nd  hence  the  people  of  the  same  United 
States^  conscious  from  ecq>erienoe  of  the  weakness  and  ixifirm- 
ities  of  the  Confederation  as  a  Government,,  did,  in  order  to 
form  a  more  perfect  imion  than  tiiiat  which  existed  under  the 
Articles  of-  Confederation^:  and  to  establish  justice,  insure 
domestic  tranquillity,  provide^fet*  the  common  defence,  promote 
thegenepral  welfioe  and  secure  the  jblessing^  of  Jiber^  to  theah 
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selvi^  asd  th€tr  posterity;  ordain  and  establifih  the  Constitution 
for  the  United  States  of  America  under  which,  for  more  than 
seventy  years,  the  Qoveimnient  has  grown  in  power  and  mate-* 
rial  wealth,  until  as  a  nation  it  has  became  one  of  the  most 
potent  of  the  earth. 

The  manif est  design  of  the  f  ramers  of  the  Oonstitution,  and 
of  the  people  of  the  States  who  adopted  it,  was  to  oi^ganize 
an  efficieut  consolidated  Government,  possessing  all  the  ele- 
ments of  power  esse'ntial  to  a  great  nation,  with  capacity  to 
perform  all  things  necessary  to  accomplish  and  secure  the  ends 
enumerated  in  the  preamble  of  the  Constitution.  For  this 
purp(>se  and  to  these  ^da,  the  Government  T^as  made  to  oon«- 
sist  of  three  departments — the  legislative,  the  executive,  and 
judicial  —  and  to  the  legislative  department  was  committed 
certain  powers,  among  which  are  the  following: 

1.  To  lay  and  collect  taxes,  duties,  imposts  and  excises;  to 
pay  the  debts  and  provide  for  the  common  defense  and  general 
welfare  of  the  United  States. 

2.  To  borrow  money  on  the  credit  of  the  United  States, 

3.  To  regulate  commerce  with. foreign  nations,  and  among 
the  several  States  and  with  tihe  Indian  tribes. 

4.  To  coin  money,  regulate  the  value  thereof,  and  of  foreign 
eoin,  and  to  porovide  for  the  punishment  of  counterfeiting  the 
securities  and  current  coin  of  the  United  States. 

5*  To  establish  post  officeis  and  post  roads. 

6.  To  declare  war,  grant  letters  of  marque  and  reprisal. 

7.  To  raise  and  support  an  aimy;  to  provide  and  maintain 
a  na:vy. 

8v  To  make  rules  for  the  government  and  regulation  of  the 
land  and  naval  forces. 

9.  To  provide  for  calling  forth  the  miilitia  to  execute  the  laws 
of  the  Union,  suppress  insurrections  and  repel  iuvasions. 

10.  And'  to  make .  aU  laws  which  shall  be  necessary  an4 
proper  for  clirrying  into  execution  the  fdregoing  powere,  aqd 
all  powers  .v^ted  by  the  Gonfctitution  in  the  Government  of 
the  UiiitedilBtates  or  in  anjr  department,  pr  officer  thereof. 

Here  is  an  array  of  powers  which  were  gfe^nt^d^tQ  be  exer* 
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cised  as  occasion  might  demand.  If  the  eadgemcy  requiring 
the  exercise  of  any  power  granted  to  Congress  exists,  then 
Congress,  as  the  legislative  department  of  the  Oovemment, 
cannot,  consistently  with  duty,  do  otherwise  than  exercise  the 
power  for  the  accomplishment  of  the  object  demanded,  and 
for  this  purpose  may  adopt  such  measures  as  are  appropriate 
to  that  end. 

Congress  has  power  to  raise  and  support  armies ;  to  provide 
and  maintain  a  navy;  and  to  provide  for  calling  forth  the 
militia  to  execute  the  laws,  suppress  insurrections  and  repel 
invasions.  But  these  things  cannot  be  done  merely  by  legis- 
lative enactments,  to  the  e£Pect  that  armies  shall  be  raised  and 
supported,  that  a  navy  shall  be  provided  and  maintained,  or 
that  the  militia  shall  be  called  forth  for  the  purposes  design 
nated.  To  accomplish  these  objects  men  and  material  are 
indispensable ;  and  money,  as  a  means  and  medium  of  exchange, 
is  necessary  to  obtain  the  services  of  men,  and  the  material 
requisite  can  only  be  provided  by  an  expenditure  of  labor  and 
money.  That  wars,  invasions  and  insurrections  of  fearful  and 
direful  magnitude  mig^t  arise  was  foreseen  by  the  wise  men 
who  framed  the  Constitution  and  by  the  people  who  adopted 
it,  and  ample  powers  were  expressly  granted  to  Congress  to 
provide  for  every  conceivable  emergency  requiring  the  ex^cise 
and  exertion  of  governmental  power  and  authority,  for  the 
maintenance  and  preservation  of  the  United  States  as  a  sover- 
eign and  independent  nation. 

Though  the  Gk)vemment  of  the  United  States  is  one  of  enu- 
merated and  limited  powers,  it  is  supreme  within  its  sphere  of 
action.  The  Constitution  emanated  from  the  people,  who,  in 
its  adoption,  declared  and  decreed  that  '^This  Constitution, 
and  the  laws  of  the  United  States  whidi  shall  be  made  in  pui^ 
suance  thereof,  and  all  treaties  made  or  which  ahall  be  made 
under  the  authority  of  the  United  States,  shall  be  die  suprane 
law  of  the  land,  and  the  Judges  in  every  State  shall  be  bonnd 
thereby,  anything  in  the  Constitution  or  laws  of  any  State  to 
the  contrary  notwithstanding.''  {MeCuUoek  r.  Mmryland,  4 
Wheat  406,  406.) 
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The  enumerated  powers  are  general  and  comprehensive,  and 
vrere  manifestly  supposed  to  be  ample  for  the  purposes  declared 
in  the  preamble  of  the  Constitution.  But  they  could  not  be 
carried  into  execution  without  legislation;  of  this  the  framers 
of  the  Constitution  were  aware,  and  hence  Congress  Avas  em- 
powered to  make  all  laws  necessary  and  proper  for  carrying 
into  execution  the  powers  specified,  and  all  other  powers 
vested  by  the  Constitution  in  the  Qovemment  of  the  United 
States,  or  in  any  department  or  officer  thereof. 

In  McCvUoch  v.  Maryland,  4  Wheat.  407,  Mr.  Chief  Justice 
Marshall  said:  '^  A  Constitution,  to  contain  an  accurate  detail 
of  all  the  subdivisions  of  which  its  great  powers  will  admit, 
and  of  all  the  means  by  which  it  may  be  carried  into  execu- 
tion, would  partake  of  the  prolixity  of  a  political  code,  and 
could  scarcely  be  embraced  by  the  human  mind.  It  would 
probably  never  be  understood  by  the  public  Its  nature, 
therefore,  requires  that  only  its  great  outlines  should  be 
marked,  its  important  objects  designated,  and  the  minor  ingre- 
dients which  compose  those  objects  be  deduced  from  the  nature 
of  the  objects  themselves.'' 

In  Martin  v.  Hunter,  1  Wheat  326,  Mr.  Justice  Story,  in 
delivering  the  opinion  of  the  Court,  said:  '^The  Constitution 
unavoidably  deids  in  general  language.  It  did  not  suit  the 
purposes  <d  the  people,  in  framing  this  great  charter  of  our 
liberties,  to  provide  for  minute  specifications  of  its  powers,  or 
to  declare  the  means  by  which  those  powers  should  be  carried 
into  execution.'' 

In  the  thirty-flrst  number  of  the  FederaUd  Mr.  Hamilton 
taid,  in  reference  to  the  clause  of  the  Cmistitution  conferring 
on  Congress  the  authority  to  make  all  laws  necessary  and 
proper  for  carrying  into  execution  the  express  powers  granted, 
that  it  was  only  declaratory  of  a  truth  which  would  have 
resulted  by  necessary  and  unavoidable  implication  from  the  very 
act  of  establishing  the  Federal  Government  and  vesting  it 
with  certain  powers;  and  in  respect  to  the  same  clause  Mr, 
Madison  said :  "  Had  the  Constitution  been  silent  on  this  head 
there  can  be  no  doubt  all  the  particular  powers  requisite  as  a 
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means  of  executing  the  general  powers  would  have  resulted  to 
the  General  Government  by  unavoidable  implication,  No 
axiom  is  more  clearly  established  in  law  or  in  reason  than  that 
wherever  the  end  is  required  the  means  are  authorized;  where* 
ever  a  general  power  to  do  a  thing  is  given^  every  particular 
power  necessary  for  doing  it  is  included/'  {Federalist,  No.  43 ;) 
and  as  a  reason  why  it  was  inserted  in  the  Constitution  Mr. 
Justice  Story  said:  "Such  a  clause  was  peculiarly  useful  in 
order  to  avoid  any  doubt  which  ingenuity  or  jealousy  mi^t 
raise  on  the  subject.  Much  plausible  reasoning  might  be 
employed  by  those  who  were  hostile  to  the  Union  and  in  favor 
of  State  power  to  prejudice  the  people  on  such  a  subject  and 
to  embarrass  the  Government  in  all  its  reasonable  operations. 
Besides,  as  the  Confederation  contained  a  positive  clause 
restraining  the  powers  of  Congress  to  powers  expressly  granted, 
there  was  a  fitness  in  declaring  that  that  rule  of  interpretation 
should  no  longer  prevaiL  The  very  seal,  indeed^  with  which 
the  present  clause  has  been  always  assailed  is  the  hi^test 
proof  of  its  importance  and  propriety*  It  has  narrowed  down 
the  grounds  of  hostility  to  the  mere  interpretation  of  terms." 
(Story  on  the  Const,  Sec  1,242 ;  Federalist,  No.  31.) 

There  can  be  no  doubt  that  Congress  has  the  power  to 
make  all  laws  which  may  be  necessary  and  proper  to  the  com- 
plete execution  of  the  powers  enumerated,  and  to  which  we 
have  referred,  because  the  Constitution  itself  has  so  declared; 
and  the  only  questi<m  to  be  settled  by  the  Courts  is  as  to  what 
laws  are  necessaiy  and  proper  for  the  purpose;  for  it  must 
be  conceded  that  laws  might  be  enacted  upon  the  pretext  that 
they  were  necessary  and  proper  to  carry  into  execution  an 
enumerated  power  granted  to  Congress,  which  might  be  repug- 
nant to  the  Constitution  or  in  violation  of  conunon  rij^t, 
which  the  Courts  would  be  bound  to  pronounce  invalid;  but 
^^  it  is  not  on  slight  im|)lication  or  vague  conjecture  that  the 
Legislature'  is  to  be  pronounced  to  have  transc^ded  its  powen, 
and  its  acts  to  be  considered  as  void."  (Fletcher  v.  Pedc, 
(6  OraSiiah^  128.) 
i    The.  quesliqn  of  tho  necessity'  and  .propriety  of  the  Aet  of 
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the  25t]i  of  Februftry,  1862,  is  involved  in  the  consideration  of 
this  case>  but  it  ia  not^  with  the  authorities  before  us,  of  diffi- 
cult solution*  In  f aot^  it  may  be  regarded  as  settled  in  prin- 
cipte  by  the  application  of  the  rule  of  construction  declared 
and  vindicated,  in  the  masterly  and  exhaustive  argument  of  the 
Chief  Justice  ia-McCuUloch  v.  Mao'yland,  4  Wheat  418,  421. 
•In  that  case  the  clause  of  the  Constitution  which  conferred  the 
power  on  Congress  to  make  all  laws  necessary  and  proper  for 
carrying  into  execution  the  powers  vested  in  the  Government 
of  the  United  States,  was  elaborately  and  ably  considered,  and 
in  ccmduaion  the  Courts  by  its  learned.  Chief  Justice,  said: 
''The  result  of  the  most  careful  and  attentive  consideration 
bestowed  upon  this  clause  is,  that  if  it  does  not  enlarge  it  can- 
not be  construed  to  restrain  the  powers  of  Congress  or  to  im- 
pair the  right  of  the  Legislature  to^ezercise  its  best  judgment 
in  the  selection  of  measures  to  carry  into  execution  the  consti- 
tutional powers  of  the  Gbvemment.  If  no  other  motive  for 
its  insertion  can  be  su^ested,  a  sufficient  one  is  found  in  the 
desire  to  remove  all  doubts  respecting  the  right  to  legislate  on 
that  vast  mass  of  incidental  powers  which  must  be  involved 
in  the  Constitution,  if  that  instrument  be  not  a  splendid 
bauble. 

''  We  admit)  as  all  must  admit,  that  the  powers  of  the  Gov- 
enunent  are  limited,  and  that  its  limits  are  not  to  be  tran- 
scended. But  we  think  the  sound  construction  of  the  Consti- 
tution must  allow  the  National  Legislature  that  discretion 
with  respect  to  the  means  by  which  the  powers  it  confers  are 
to  be  canried  into  execution  which  will  enable  that  body  to 
perform  the  high  duties  assigned  to  it  in  the  manner  most 
beneficial  to  the  people.  Let  the  end  be  legitimate,  let  it  be 
within  the  scope  of  the  Constitution,  and  all  means  which  are 
appropriate,  which  are  plainly  adapted  to  that  end,  which  are 
not  prohibited,  but  consistent  with  the  letter  and  spirit  of  the 
Conatitution,  are  oonstitutionaL"  (See  also  Oibhxms  v.  Ogden, 
9  Wheat  187,  and  Ogden  v.  Saunders,  12  Wheat  382.) 

That  the  necessity  for  raising,  equipping  and  supporting 
large  armies,  and  for  providing  and  maintaining  a  navy  of 
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unprecedented  power,  and  for  providing  and  fnnuahing  the 
supplies  and  munitions  indispensable  to  the  proseoaticMi  of 
war,  existed  when  the  Act  of  Congress  in  quastion  was  passed, 
Congress  determined  in  the  a£Srmative ;  and  reoognizing  the 
condition  of  the  country,  as  we  must,  as  in  a  state  of  war, 
eugaged  in  the  endeavor  to  suppress  an  insurrection  and  rebd- 
lion  that  was  at  the  time  and  is  sUll  mighty  and  widced 
beyond  any  example  furnished  by  the  history  of  the  past,  we 
cannot  doubt  the  necessity  of  the  Act  now  before  us  in  judg- 
ment, or  some  other  measure,  adequate  as  a  means  to  accom- 
plish the  objects  of  the  war;  nor  can  we  doubt  its  propriety, 
provided  it  be  within  the  scope  of  the  Constitution  and  con- 
sistent with  its  letter  and  spirit.  (Story  on  Const  Sees.  1,843 
to  1,256.) 

In  UrUted  States  v.  Fisher,  2  Cranoh,  358,  Mr.  Chief  Justice 
Marshall,  in  reference  to  the  clause  of  the  Constitutiim  under 
consideration,  said :  '^  In  construing  this  clause  it  would  be 
incorrect,  and  would  produce  endless  difficulties,  if  the  opinum 
should  be  maintained  that  no  law  was  authorized  ^ich  was 
not  indispensably  necessary  to  give  effect  to  a  specific  power. 
Where  various  systems  might  be  adopted  for  that  purpose,  it 
might  be  said  with  respect  to  each  that  it  was  not  necessary, 
because  the  end  might  be  attained  by  other  means.  GongresB 
must  possess  the  choice  of  means,  and  must  be  empowered  to 
use  any  means  which  are  in  fact  conducive  to  the  exercise  of  a 
power  granted  by  the  Constitution." 

Thus  it  appears,  upon  authority  whidi  commands  our  high- 
est respect,  that  to  Congress  pertains  the  choice  of  means  to 
carry  into  effect  a  power  granted  in  express  terms,  thou^  it 
must  be  admitted  that  in  the  adoption  of  means  for  the  p1l^ 
pose  there  must  be  a  relation,  in  the  nature  and  fitness  of 
things,  between  the  means  used  and  the  end  to  be  aocooh 
plished. 

The  power  to  declare  war,  to  raise  and  support  armies  and 
a  navy,  to  suppress  insurrections  and  repel  invasions,  is,  ss 
already  appears,  expressly  granted  to  Congress  by  the  Consti- 
tution;  and  the  power  to  pass  laws  for  carrying  these  express 
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powers  into  execution  is  also  granted  in  terms.  Then,  with 
respect  to  these  express  powers,  the  Government  must  be 
considered  as  supreme;  and  in  carrying  them  into  effect,  its 
powers  are  not  limited,  except  by  constitutional  provision. 
(Story  on  Const,  Sees.  417  to  426,  and  433,  484.) 

Congress  having  passed  the  Act  in  question,  as  a  means  to 
carry  into  effect  the  power  to  raise  and  maintain  an  army  and 
a  navy  to  suppress  the  existing  insurrection  and  rebellion,  it 
devolves  on  those  who  object  that  the  means  selected  are 
repugnant  to  the  Constitution  to  point  out  and  show  wherein 
is  the  repugnancy.  If  the  Constitution  contains  no  provision 
operating  in  restraint  of  the  emission  of  treasury  notes,  and 
making  the  same  lawful  money  and  a  legal  tender  in  the  pay- 
ment of  debts,  in  order  to  make  them  the  more  efficient  for 
the  jend  to  be  attained,  then  upon  what  principle  would  a 
Court  be  authorized  to  proceed  to  the  conclusion  that  the  law 
is  unconstitutional  and  void,  in  so  far  as  these  notes  are  made 
lawful  money  and  a  legal  tender  in  the  payment  of  debts? 

The  objection  interposed  to  the  binding  obligation  of  the 
tender  clause  of  the  Act  is  sought  to  be  maintained  on  the 
ground  that  the  power  to  make  treasury  notes  or  bills  of  credit 
a  tender  for  the  payment  of  private  debts  is  not  conferred  on 
Congress  by  the  Constitution,  either  expressly  or  by  impli- 
cation. 

It  must  be  admitted  that  this^  power  is  not  granted  in 
express  terms.  If  it  exists,  it  is  to  be  found  in  that  vast  mass 
of  incidental  powers  involved  in  the  Constitution,  which  are 
to  be  exercised  by  Congress  when  necessary  and  proper  to 
carry  into  effect  powers  expressly  granted.  But  though  the 
Act  in  question  be  one  depending  for  its  constitutional  war- 
rant in  the  exercise  of  authority  which  is  subordinate  and 
ancillary  to  a  principal  and  specific  power,  it  may  be  equally 
valid  as  a  law  enacted  to  accomplish,  in  the  most  palpable 
and  direct  mode,  an  object  specifically  designated  by  the 
clearest  constitutional  expression.  The  Act  is  one  relating 
to  the  me4m8  which  Congress  may  adopt  to  attain  an  end ;  and 
the  whole  controversy  is  narrowed  down  to  the  constitution- 
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aJity  of  the  meatis;  because,  as  we  have  seen,  the  end  is  Inti- 
mate and  within  the  scope  of  the  ConstitutioHj  and  Congress 
has  determined  that  a  necessity  existed  for  some  measure 
adequate  to  secure  the  objects  for  which  the  Government  waa 
formed,  and  to  secure  which  ample  powers  were  granted  in 
the  Constitution- 

The  able  argument  of  the  appellant's  counsel  against  the 
policy  of  the  legislation  of  Congress  making  these  treasury 
notes  a  legal  tender  in  the  payment  of  private  debta,  whlcb 
he  has  enforced  by  an  array  of  examples  which  should  cause 
legi^=(lators  to  pause  in  their  deliberauousj  would  have  been 
particularly  appropriate  could  it  have  been  addressed  to  Con- 
gress before  passing  the  Act  in  question;  but  the  enls  po^ 
traved  as  the  consequence  of  making  anything  besides  gold  and 
silver  a  medium  of  exchange  and  a  tender  in  the  payment  of 
debts  would  not  alone  authori^  this  Court  to  pronounce 
against  the  law.  As  an  argument  ub  inconvemenii^  it  would 
have  its  just  weight  in  the  determination  as  to  the  validity  of 
a  law  of  doubtful  authority,  and  this  ia  the  use  to  which^  we 
apprehend,  the  learned  counsel  intended  it  should  be  applied* 

The  Constitution  does  not  deny  to  Congress  the  authority 
to  emit  bills  on  the  credit  of  the  United  States,  nor  is  this 
power  expressly  conferred.  If  it  can  be  eserciaed  it  must  be 
in  subordination  to  some  specific  power,  when  necessary  and 
proper  for  carrying  such  power  into  execution.  That  tie 
framers  of  the  Constitution  intended  to  leave  the  subject  in 
the  condition  in  which  it  is  left,  we  think  is  manifest  frwn 
the  debates  that  transpired  in  the  Convention  in  respect  to  it 
From  tJiese  debates  it  appears  that  the  subject  was  considered 
and  that  the  Convention  refused  to  confer  on  Congr^s  the 
power  in  express  language  to  emit  bills  of  credit  From  this 
it  seems  apparent  that  the  framers  of  the  Constitution  SBd 
the  people  who  adopted  it  intended  that  this  power  should 
not  be  granted  to  Congress  as  a  principal  power  j  and  as  the 
authority  was  not  inhibited^  we  think  it  follows  that  it  was 
intended  Congre-ss  might  exercise  the  power  as  ancillary  to 
the  powers  acpressly  granted,  when  in  its  wisdom  it  sboold 
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be  deemed  necessary  and  proper,  else  why  was  nat  the  power 
to  issue  bills  of  credit  forbidden  to  the  National  Government  as 
wellas  to  the  States? 

Mr.  Calhoun,  in  his  speech  on  the  bill  to  establish  a 
national  bank,  delivered  in  the  Honse  of  Representatives  in 
February,  1816,  ai^ed  that,  taking  into  view  the  prohibi- 
tion againsrt  the  States  issuing  bills  of  credit,  there  was  a 
strong  presumption  that  this  power  was  intended  to  be  given 
exclusively  to  Congress  (Calhoun's  Works,  2  VoL  155,  156.) 
It  is  certain  that  from  a  very  early  period  in  the  histpry  of 
the  Government  the  power  to  issue  bills  of  credit,  or,  in  other 
words,  notes  on  the  credit  of  the  United  States,  has  been  ex- 
ercised ;  and  if  legislative  exposition,  acquiesced  in  and  main- 
tained by  the  Courts,  is  ever  of  paramount  force,  it  would 
seem  that  the  power  of  Congress  over  this  question  must  be 
considered  as  settled. 

The  next  question  that  oocurs  in  the  discussion,  after  hav- 
ing arrived  at  the  conclusion  that  Congress  has  the  power, 
nnder  circumstances  of  necessity,  to  issue  treasury  notes  or 
bills  of  credit,  is  as  to  the  power  of  Congress  to  make  such 
notes  or  bills  lawful  money,  or  the  equivalent  of  lawful 
money,  and  a  l^al  tender  in  the  payment  of  private  debts. 

What  constitutes  money,  and  its  use  as  a  measure  of  values, 
has  ever  been,  among  political  economists,  an  important  ele- 
ment in  the  consideration  of  subjects  relating  to  material 
wealth.  Money,  in  its  enlarged  sense,  is  that  general  medium 
of  exchange  by  reference  to  whidi  the  value  of  other  things  is 
estimated,  and  is  the  representative  and  squivalent  of  such 
value.  Those  who  desire,  may  learn  from  history  that  since 
society  had  its  first  existence  many  different  conmiodities  have 
been  used  as  a  circulating  medium  or  medium  of  exchange. 
Some  of  these  were  most  inconvenient  and  ill  adapted  to  the 
purposes  of  exchange,  but  seem  to  have  been  adopted  for  want 
of  something  better.  The  precious,  as  well  as  the  base  metals, 
were  used  in  some  countries  at  an  early  date,  though  in  others, 
at  a  comparatively  modem  period,  other  substances  were 
anployed  as  the  currency,  by  which  exchanges  wer*  effected. 
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Shekels  of  silver  were  current  monej  in  the  tune  of  Abraham. 
The  Spartans  adopted  iron;  the  and^it  Bomans  copper;  die 
KussianSy  at  one  time^  platinum;  the  Korth  American  Indians 
used  wampum,  with  which  the  Puritans,  at  one  time,  effected 
their  own  exchanges.  To  this  enumeration  might  be  added 
others,  and  also  instances  of  the  use  of  the  products  of  labor 
as  a  medium  of  exchange  or  money.  The  writers  on  political 
economy  g»ierally  agree  that  whatever  comes  to  be  used  as 
the  common  equivalent  for  other  things,  and  the  standard  by 
which  their  values  are  measure4i  ^  the  commodity  whatever 
it  may  be,  is  money.  (McCullough's  Political  Economy,  OL 
4;  John  Stuart  Mill's  Political  Economy,  Book  3,  Ch.  7; 
Bowen'a  Political  Economy,  Ch,  18 ;  Bees'  Cyclopedia.) 

In  all  ages  of  the  world,  and  in  nearly  all  countries,  metals 
seem  to  have  been  used,  as  if  by  common  consent,  to  serve 
the  purposes  of  money;  other  articles  have  been  and  still  are 
used  as  money,  such  as  paper  in  highly  civilized  countries,  and 
cowrie  shells  and  like  articles  of  insigiuficant  intrinsic  value 
among  barbarous  nations.  Metals,  in  all  times  of  which  we 
have  any  historical  knowledge,  were  esteemed  of  value  for 
practical  usee,  and  were  employed  in  commerce,  probably  not 
so  much  as  a  general  standard  of  the  value  of  other  things  as 
an  article  which  facilitated  exchange  by  barter.  In  the  earliest 
annak  of  conunerce  metals  are  spoken  of  as  objects  of  value; 
and  it  may  safely  be  assumed  that  metallic  money  was  selected 
as  a  medium  of  exchange  because  its  value  was  less  fluctuating 
than  that  of  most  other  substances.  Especially,  says  Hr. 
Mill,  was  gold  and  silver  fixed  upon  by  the  tacit  concurrence 
of  almost  all  nations  to  serve  this  purpose,  for  the  reason  that 
no  other  substances  unite  the  necessary  qualities  in  so  great  a 
degree  with  so  many  subordinate  advantages.  The  contri- 
vance of  fabricating  gold  and  silver  into  coins,  by  which  the 
weight  and  value  of  each  coin  was  ascertained  and  indicated 
by  its  face,  is  of  remote  antiquity.  And  in  order  to  secore  the 
advantages  of  uniformity  and  public  confidence  in  the  eor- 
rency.  Governments  in  modem  times  have  usually  ezerased  the 
exclusive  right  to  coin  money  and  regulate  its  value,    ^y  ^ 
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Constitution  of  the  United  States  this  right  was  conferred  on 
Congress  as  a  principal  power.  Without  a  means  of  this  kind 
to  ascertain  the  value  of  coin,  it  would  he  difficult  if  not  im- 
possible to  determine  the  sufficiency  of  tenders  made  for  the 
discharge  of  pecuniary  obligations, 

Gt>ld  and  silver  fashioned  into  coina  are  not  exempt  from 
the  laws  which  govern  the  prices  of  other  conmiodities,  though 
generally  they  have  been  lees  subject  to  fluctuations  in  value 
than  almost  any  other  articles  of  production,  for  the  reason 
that  their  production  has  not,  except  perhaps  in  two  instances 
of  modem  times,  exceeded  their  ordinary  demand.  The  in- 
stances referred  to  stand  connected  with  the  discovery  of  the 
niines  of  Spanish  America,  in  the  sixteenth  century,  and  the 
more  recent  and  transpiring  discoveries  of  the  precious  metals 
in  Australia  and  upon  the  Pacific  slope  of  the  United  States  of 
America.  In  the  course  of  a  century  and  a  half  inunediately 
following  the  discovery  of  the  Spanish  American  mines,  the 
depression  in  the  value  of  gold  and  silver  was  as  three  to  one; 
ftnd  we  who  live  at  this  day  have  not  failed  to  observe  the 
great  and  perman^it  increase  in  the  price  of  commodities 
within  the  last  fifteen  years,  consequent  upon  the  increased 
production  within  this  time  of  the  precious  metals;  so  that, 
though  moulded  into  coins  and  impressed  with  the  stamp  of 
the  mint,  they  retain  all  their  properties*  as  articles  of  com- 
merce, and  are  a  measure  of  the  value  of  other  thin^  in  the 
same  manner  as  the  latter  are  a  measure  of  the  value  of  gold 
and  silver. 

Mr.  Mill  says:  "  The  relations  of  commodities  to  one  another 
remain  unaltered  by  money;  the  only  new  relation  introduced 
is  their  relation  to  money  itself;  how  much  or  how  little 
money  they  will  exchange  for — in  other  words,  how  the 
exchange  value  of  money  is  determined.  And  this  is  a  ques- 
tion not  of  any  difficulty,  when  the  illusion  is  dispelled  which 
caused  money  to  be  looked  upon  as  a  peculiar  thing  not  gov- 
erned by  the  same  law  as  other  things.  Money  is  a  com- 
modity, and  its  value  ia  to  be  determined  with  tiiat  of  other 
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commodities,  temporarily  by  demand  and  supply,  permanentlT 
and  on  the  average  by  cost  of  production.'* 

Professor  Colton,  in  treating  of  the  subject  of  paper  money, 
and  banking,  says  that  gold  and  silver,  used  as  money  are  a 
mere  credit  currency,  representing  all  the  values  arising  from 
the  great  variety  of  their  uses,  and  their  credit  is  based  upon 
these  values,  their  value  as  money  being  but  a  fraction  of  the 
whole,  itself  borrowed  from  these  other  values.  (Public  Econ- 
omy, Ch.  16.) 

Both  gold  and  silver,  as  to  their  value,  are  alike  subject  to 
the  laws  of  change  consequent  upon  the  extent  of  their  de- 
mand and  production,  and  are  therefore  imperfect  standards  of 
value.  Affected  by  the  same  law  or  principle,  each  of  these 
metals  is  subject  to  change  in  its  own  value,  and  in  relation 
to  the  value  of  the  other,  and  also  to  that  of  other  commodities; 
and  hence  it  is  that  the  inequalities  in  the  relations  of  value 
between  these  two  metals  have  been  sought  to  be  adjusted  by 
Governments,  as  the  exigencies  of  change  required,  by  altering 
the  quality  or  weight  of  the  coin  without  changing  its 
denomination. 

In  the  time  of  and  prior  to  the  reign  of  Henry  HI  of  Eng- 
land, silver  was  tiie  universal  medium  of  exchange  in  that 
country,  and  it  was  not  until  the  time  of  Edward  III  that 
gold,  as  well  as  silver  money,  became  a  legal  tender;  and  from 
that  period  until  the  year  1774,  both  these  kinds  of  money 
were  recognized  by  law  as  authorized  standards  of  value,  in  all 
payments  whatever,  when  it  was  provided  by  statute  (1^ 
George  III,  c  42)  that  thereafter  silver  coins  should  not  be  a 
legal  tender  in  payment  of  any  sum  exceeding  twenty-five 
pounds,  except  according  to  their  value  in  weight,  at  a  speci- 
fied valuation  per  ounce.  In  1816  the  legal  tender  of  silver 
coins  was  still  further  restricted  to  pajrments  not  exceeding 
forty  shillings.     (1  Blackstone  Com.  277.) 

A  writer,  whose  name  we  have  been  unable  to  learn,  in  an 
able  article  on  the  subject  of  money,  argues  that,  as  a  matte' 
of  convenience,  "the  metal  of  which  the  chief  medium  of 
exchange  is  fabricated  should  have  reference  to  the  wealth  and 
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oonmierce  of  the  country  for  which  it  is  intended ;  that  copper 
or  silver  coins  of  the  lowest  denominations  suf&ce  for  the  con- 
venience of  a  very  poor  country ;  but  that  as  a  country  advances 
in  wealth  its  commercial  transactions  are  more  costly  and  re- 
quire coins  of  corresponding  value."  (Standard  Library  Cyclo- 
pedia, Vol.  3,  page  361,)  This  writer  maintains  that  a  large 
circulation  of  coins  is  the  most  extravagant  mode  of  furnish- 
ing a  people  with  a  medium  of  exchange,  because  of  accidents 
and  contingencies  by  which  they  are  irretrievably  lost  or  de- 
stroyed, thus  diminishing  the  wealth  of  the  country  and  wast- 
ing the  products  of  labor;  and  he  then  says  ^^some  cheaper 
kind  of  money  therefore  should,  as  far  as  possible,  be  used  as 
a  substitute  for  gold  and  silver  —  and  such  a  substitute  has 
been  found  in  paper;'*  which  he  argues  is  not  only  more 
economical  than  gold  or  silver,  but  is  more  convenient  than 
either  for  efPecting  large  payments  or  for  transmitting  lai^ 
snms  to  a  distance;  and  that  in  this  respect  it  excels  gold  more 
than  gold  excels  silver. 

Mr.  Eicardo,  in  his  work  on  political  economy,  at  page  607^ 
expresses  the  opinion  that  money,  in  its  most  x)erfect  state,  is 
paper  money;  and  Adam  Smitib  said:  '^The  substitution  of 
paper  in  the  room  of  gold  and  silver  money  replaces  a  veiy 
expensive  instrument  of  commerce  with  one  much  less  costly 
and  sometimes  equally  convenient."  (Wealth  of  Nations,  VoL 
1,  page  447.)  Professor  Colton  argues  that  money,  in  all  its 
forms  and  substances,  is,  a  credit  currency,  and  derives  its 
credit  from  considerations  extraneous  to  itself;  and  that  the 
invention  of  paper  money  was,  in  the  march  of  civilization,  as 
much  an  improvement  on  metallic  currency,  in  its  adaptation 
to  the  necessities  of  the  commercial  world,  as  metallic  money 
was  an  improvement  on  the  system  of  barter. 

Thus  muich  has  been  said  respecting  metallic  and  paper 
money  for  the  purpose  of  furnishing  a  general  idea  of  the  causes 
which  induced  and  necessitated  the  use  of  theee  substances  as 
a  mediiun  for  effeeting  exchanges,  and  particularly  with  the 
object  of  dispelling  the  illusion  which,  having  become  inveter- 
Ate  from  misleading  associations,  has  oauaed  the  precious  metals 
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to  be  esteemed  as  the  only  snbstancee  of  which  money  cm  be 
made^  and  as  the  only  legitimate  currency  for  the  uses  of  com- 
mercial  exchanges. 

Money  is,  as  we  have  before  observed,  in  a  general  and 
enlarged  sense^  a  medium  of  exchange,  by  which  the  value  of 
other  things  is  estimated,  and  ia  the  representative  and  equiv- 
alent of  such  value,  and  in  the  sense  of  die  term  as  thus  defined 
we  must  imderstand  the  words  ^^  lawful  money,"  as  used  in  the 
Act  of  Congress  under  consideration. 

The  principal  objection  on  the  part  of  die  appellant  is  ihat 
Congress  had  not  die  power  under  the  Constitution  to  make 
die  notes  issued  in  pursuance  of  the  provisions  of  die  Act  m 
question  a  legal  tender  in  the  payment  of  private  debts.  If 
Congress  has  the  power  to  make  gold  and  silver  coined  at  the 
Mint  a  legal  tender  in  die  payment  of  debts,  upon  what  aiga- 
ment  can  the  objection  to  tlie  making  of  treasury  notes  issued 
on  the  credit  of  the  United  States  a  like  tender,  be  maintained! 
It  may,  perhaps,  be  answered  diat  die  power  to  coin  money  is 
granted,  and  that  coining  money  means  die  fabricating  of 
metals  into  coins,  and  that  dierefore  nothing  except  coined 
metals  can  be  made  a  legal  tender  in  die  dischai^  of  pecuni- 
ary obligations.  Were  it  admitted  diat  die  power  *'to  coin 
money  "  is  limited  to  a  coinage  of  metals,  it  would  not  result 
from  this  that  no  other  kind  of  money  could  be  made  a  legal 
tender,  unless  it  were  first  conceded  that  Congress  had  no 
power  to  adopt  means  for  die  exeoution  of  a  designated  power 
except  die  means  were  specified.  Such  a  concession,  however, 
has  never  been  made  by  the  judiciary,  nor  by  any  enlightened 
statesman,  however  narrow  have  b^  his  views  of  constitu- 
tional power.  We  do  not  maintain,  nor  do  we  believe,  diit 
Congress  possesses  any  powers  not  granted  in  die  Constitution, 
but  it  cannot  be  conceded  that  no  powers  are  granted  except 
those  expressed  in  terms.  The  powers  to  levy  and  collect 
taxes,  to  pay  the  debts  and  provide  for  the  common  defense 
and  welfare  of  die  United  States,  to  borrow  money,  to  r^ulate 
oommerce,  to  coin  money,  to  establish  poet  offices  and  post 
ix>ads,  to  raise  and  support  an  army  and  to  provide  and  maintain 
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a  navy,  involve  in  their  ezecation  the  means  for  the  accom- 
plishment of  the  objects  proposed;' and  those  who  framed  the 
organic  law  of  the  nation,  many  of  whom  were  profound 
jurists,  recognized  as  axiomatic  truth  that  whenever  a  general 
power  to  do  a  thing  is  given  the  means  necessary  to  its  execu- 
tion results  as  an  incident  of  the  power. 

The  truth  that  the  United  States  of  America  was  consti- 
tuted by  the  people  a  consolidated  Government,  sovereign  and 
supreme  within  the  scope  of  the  powers  specified,  should  ever 
be  kept  in  view  when  estimating  the  measure  of  its  capacity 
and  power.  In  Cohens  v.  Virginia,  6  Wheat  414,  Chief  Jus- 
tice Marshall  said:  ^^ America  has  chosen  to  be,  in  many 
respects  and  to  many  purposes,  a  nation;  and  for  all  these 
purposes  her  Gbvemment  is  complete;  to  all  these  objects  it 
is  competent  The  people  have  declard  that  in  the  exercise 
of  all  powers  given  for  these  objects,  it  is  supreme.  It  can, 
then,  in  efPecting  these  objects,  legitimately  control  all  indi- 
viduals or  Qovemmenta  within  the  American  territory.''  In 
the  same  case  this  venerated  Judge,  who  never  failed,  when 
the  occasion  for  an  opinion  demanded  a  construction  of  the 
powers  of  the  Government  as  a  nation,  to  show  how  utterly 
fallacious  and  destructive  of  nationality  was  the  doctrine  of  a 
narrow  and  illiberal  construction  of  the  Constitution,  said; 
^'A  Constitution  is  framed  for  ages  to  come,  and  is  designed 
to  approach  immortality  as  near  as  mortality  can  approach  it. 
Its  course  cannot  always  be  tranquil;  it  is  exposed  to  storms 
and  tempests,  and  its  f  ramers  must  be  unwise  statesmen  indeed 
if  they  have  not  provided  it,  as  far  as  its  nature  will  permit, 
with  the  means  of  self-preservation  from  the  perils  it  is  sure 
to  encounter.'^  (6  Wheat  887.)  And  in  the  course  of  his 
exhaustive  argument  in  the  same  case  he  further  said:  '^We 
think  that  in  a  Government  acknowledged  supreme,  with 
respect  to  objects  of  vital  interest  to  the  nation,  there  is  noth- 
ing inconsistent  with  sound  reason,  nothing  incompatible  with 
the  nature  of  Government,  in  making  all  its  departments 
supreme  in  so  far  as  is  necessary  to  their  attainment''  (Id. 
415.)     ^^  The  sword  and  the  purse,''  he  said  in  MeOuiloch  v. 
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Maryland,  "  and  all  the  external  relations,  and  no  incon8ide^ 
able  portion  of  the  industry  of  the  nation,  are  intarusted  to  its 
Government.  It  can  never  be  pretended  that  these  vast  pow* 
ers  draw  after  them  others  of  inferior  importance  merely 
because  they  are  inferior.  Such  an  idea  can  never  be  ad- 
vanced. But  it  may  be,  with  great  reason,  contended  that  a 
Government  instrusted  with  sudi  ample  powers,  on  the  due 
execution  of  which  the  happiness  and  prosperity  of  the  nation 
depend,  must  also  be  intrusted  vrith  ample  means  for  their 
execution."     (4  Wheat  407.) 

To  declare  war  and  to  suppress  insurrections  and  repel  inva- 
sions are  sovereign  powers  in  a  Government,  necessary  for  its 
defense,  perpetuity  and  the  general  welfare.  It  must  be 
intended  that  those  who  organized  the  Government  of  the 
United  States  were  well  aware  that  the  republic,  which  had 
its  origin  in  their  day,  would  be  exposed  to  perils  from  with- 
out and  also  to  dangers  from  within,  and  hence  the  power  was 
granted  to  declare  war  as  the  exigencies  for  war  mi^t  arise; 
as  also  the  power  to  repel  invasions,  to  suppress  insurrectiQiia 
and  to  punish  treason,  that  thereby  the  general  welfare  might 
be  promoted,  and  the  blessings  of  liberty  secured  for  themselves 
and  their  posterity,  who,  through  succeeding  generations,  should 
possess  the  land  for  ages  to  come. 

The  power  to  dedare  war,  suppress  insurreetions  and  repel 
invasions  is  paramount  among  the  specifically  enumerated 
powers  granted  to  Congress,  to  which  all  other  express  powers 
stand  in  auxiliary  relation.  Among  these  is  the  power  to 
raise  and  support  an  army,  and  to  provide  and  maintain  a 
navy;  and  directly  to  this  end  every  able-bodied  citizen  maj 
be  compelled,  as  exigencies  require,  by  pains  and  penalties 
involving  his  liberty  and  life,  to  leave  ^e  peaceful  avocations 
of  his  home  to  meet  in  arms  the  enemies  of  his  country;  and 
to  the  same  end  all  material  and  munitions  necessary  to  the 
successful  pi:os6cuti6n  of  war  may  be  appropriated  if  need  be. 
l^ortifi^oations  may  be  constructed,  and  ships  for  the  navy  may 
be  built  and  equipped,  at  the  cost  of  Labor  and  money;  and 
to  accomplish  these  and  like  objects,  all. of  which  are  auxiliarj 
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to  the  ultimate  ends  of  war,  money  may  be  borrowed  on  the 
credit  of  the  nation,  to  repay  whidi  the  faith  of  the  Qovem- 
ment,  together  with  its  property  and  that  of  its  citizens  will 
stand  pledged;  also  taxes,  duties,  imposts  and  excises  may  be 
laid  and  collected,  by  which  the  citizen  may  be  drained  of  his 
last  dollar.  To  the  same  end  the  power  to  regulate  commerce 
may  be  exerted  to  the  extent  of  enforcing  embargoes  and  non- 
intercourse  with  nations  unfriendly  to  the  cause  of  the  Gov- 
ernment. Upon  this  topic  illustrations  might  be  multiplied, 
but  those  given  seem  to  us  ample  for  all  who  are  willing  to 
know  the  truth  and  to  be  conducted  to  the  goal  to  which  truth 
ever  leads  its  votaries. 

Without  the 'power  to  defend  against  invasions  and  to  sup- 
press insurrections  and  rebellions,  our  Government  Would  rise 
to  a  d^ree  of  importance  no  greater  than  a  **  splendid  bauble." 
But  happily  for  the  people  who  organized  it  and  their  pos- 
terity, its  powers  were  and  are  sufficiently  comprehensive  to 
constitute  the  union  of  the  States  a  consolidated  Government 
and  a  sovereign  within  the  scope  and  measure  of  the  powers 
granted,  which  powers  not  only  comprehend  tliose  specified  in 
terms,  but  also  all  incidental  powers,  necessary  and  proper  for 
carrying  into  exeoBtion  the  powers  particularized.  (Story  on 
Const  sections  430-436.) 

As  we  view  the  question,  it  is  not  necessary  to  seek  for  the 
power  to  make  the  treasury  notes  issued  under  the  Act  of 
Congress  of  the  25th  of  February,  1862,  a  legal  tender  in  the 
payment  of  jdebts  alone  among  the  powers  to  borrow  money, 
to  regulate  commerce  and  to  coin  money,  though  we  do  not 
say  it  may  not  be  deduced  from  some  one  of  these;  but  we 
think  it  appropriately  belongs  to  the  power  whidi  Congress 
has  over  the  subject  as  a  means,  ancillary  to  the  accomplish- 
ment of  the  legitimate  object  for  whidi  they  w«e  really  issued, 
and  that  the  Act  of  Congress  upon  this  particular  point  was 
an  exercise  of  sovereign  authority  within  the  scope  of  the 
powers  granted  in  the  Constitution. 

The  general  conclusion  to  whidh  we  have  beeh  conducted 
has  been  reached  by  the  Court  of  Appeals  of  New  Yot^,  in 
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Meyer  v.  Roosevelt,  and  other  casee,  in  able  opinions  maintain- 
ing the  power  of  Congress  under  the  Constitution  to  make 
TJnited  States  notes  lawful  monej  in  the  senae  herein  indicated 
and  a  legal  tender  in  the  payment  of  debts;  and  thou^  we 
have  traced  this  power  to  its  authoritative  sources  by  a  some- 
what different  course  of  reasoning  from  that  pursued  by  the  New 
York  Court  6i  Appeals,  the  great  fundamental  principles  upon 
which  that  Court  and  this  place  the  decision  of  the  question 
are  the  same.  We  may  also  refer  to  the  case  of  the  Bat/ik  of 
Commerce  against  New  York  Ciiyy  decided  by  the  Supreme 
Court  of  the  United  States,  involving  the  principle  of  the  su- 
premacy of  the  national  authority,  exempting  the  bonds 
and  notes  issued  imder  the  Act  of  Ccmgress  of  Februaiy  25, 
1862,  from  taxation  by  or  under  State  authority  as  maintain- 
ing in  some  degree,  at  least,  the  doctrines  which  we  have  upmi 
reason  and  authority  sought  to  support    (2  Black's  R  620.) 

This  law  having  emanated  from  the  sovereign  authority,  by 
which  the  notes  issued  in  pursuance  of  its  provisions  are  made 
lawful  money  and  a  legal  tender  in  the  payment  of  debts,  is 
the  supreme  law  of  the  land,  and  is  with  us  the  mk  d 
judgment 

Therefoi?e  the  judgment  must  be  and  is  heirel^  affirmed. 


FREDERICK    KRAMER    v.    THE    SAN    FRANCISCO 
MARKET  STREET  RAILROAD  COMPANY. 


AcnoH  wcm  Ckusms  Dbaxr^ —  A  eliil  aetton  lor  dunacM  for  tJH  dtath  a(  a 
person,  per  te,  cannot  be  maintained  by  any  on^  at  '''^miiffn  law. 

Who  mat  BIaintain  Actxoh  fob  Dbath  or  PaESON.— *In  this  State  a  drfl 
action  for  damages  for  tha  death  of  a  person  can  be  maintained  only  b7  the 
administrator  or  ezecntor  of  tha  deceased. 

Appeal  from  the  District  Courts  Twdfth  Judioial  Diatrieti 
City  and  County  of  San  Erancisco. 

The  facta  are  stated  in  the  opinion  of  the  Court 
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Knumr  v.  Market  Street  Railroad  CoMpaiiy. 

W.  P.  C.  Whiting,  for  Appellant,  cited  Qreen  v.  The  Hud- 
son River  B.  B.  Co.,  28  Barber,  9. 

WhUcomb,  Pringle  &  FeUon,  for  Bespondent. 

Bj  the  Court)  Sandbbsok,  0.  J. 

This  action  is  brought  to  recover  damages  for  the  death  of 
the  plaintifiPs  son,  a  child  of  the  age  of  five  years  and  ten 
months,  caused,  as  is  alleged  in  the  complaint^  by  the  care- 
lessness, negligence,  and  imskilful  management  of  the  defend- 
ant. The  child,  as  appears  from  the  complaint,  was  run  over 
by  a  railroad  car  belonging  to  the  defendant,  and  thereby 
instantly  killed.  The  defendant  demurred  to  the  complaint 
The  demurrer  was  sustained  by  the  Court  below,  and  final 
judgment  rendered  thereon,  from  which  the  plaintiff  appeals. 

That  a  civil  action  for  the  death  of  a  person,  per  se,  cannot 
be  maintained  by  any  one  at  common  law  is  too  well  settled 
to  admit  of  discussion  at  the  present  time.  This  rule  is  so 
well  and  firmly  established  that  an  investigation  of  its  reason 
and  philosophy  would  be  idle  and  useless.  A  dtation  of  a 
few  authorities  is  deemed  sufiSdent  (Higgins  v.  Butcher,  Yel- 
verton,  89;  Baker  v.  BoUon,  1  Camp.  493;  Carey  v.  Berk- 
shire B.  B.  Co.,  1  CusL  476 ;  HoUenbech  v.  Berkshire  B.  B. 
Co.,  9  Cush.  480,  109;  Safford  v.  Drew,  8  Duer,  637;  Qvin  v. 
Moore,  16  K  T.  436;  Oreen  v.  Hudson  Biver  B.  B.  Co.,  28 
Barb.  9.) 

In  Baker  y.  Bolton,  dted  above,  Lord  Ellenborough  used 
these  words:  ^^  In  a  civil  Court  the  death  of  a  human  being 
cannot  be  complained  of  as  an  injury.^'  These  words  are  in 
harmony  with  the  legal  maxim  which  has  obtained  since  the 
earliest  days  of  the  common  law — actio  personalis  moritur  cum 
persona. 

An  action  for  the  death  of  a  person  can  only  be  maintained 
in  this  State  by  virtue  of  the  provisions  of  the  Act  entitled 
*^  an  Act  requiring  compensation  for  causing  death  by  wrong- 
ful act,  neglect,  or  default,"  passed  April  26,  1862.  (Statutes 
of  1862,  p.  447.)     The  eleventh  section  of  the  Practice  Act*- 
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which,  pravidee  that  the  f  atber,  or,  in  case  of  his  death  or  de8e^ 
tion  of  his  family,  the  mother,  may  maintain  an  aetioa  for  the  i 
injury  or  death  of  a  child,  and  a  gaardian  for  the  injury  or 
death  of  his  ward  —  does  not  create  a  right  of  action  where 
none  existed  before,  but  merely  designates  the  persons  by 
whom  an  action,  for  the  causes  therein  mentioned,  which  then 
existed  or  might  thereafter  be  created  by  statute,  should  be 
brought  At  the  time  the  Practice  Act  was  passed  the  death 
of  a  person  constituted  no  cause  of  action;  and  the  eleventh 
section  of  that  Act,  so  far  as  it  designates  the  parties  by  whom 
an  action  for  the  death  of  a  person  may  be  brought^  is 
repealed  by  the  Act  of  1862,  whi'^h  provides  that  ^^  every 
such  action  shall  be  brought  by  and  in  the  names  of  the  per 
sonal  representatives  of  such  deceased  person*''  The  words 
'^personal  representatives^"  as  used  in  that  Act,  mean  the 
administrator  or  executor  of  the  deceased,  and  not  the  heir  or 
next  of  kin,  as  claimed  by  counsel  for  appellant  If  the  words 
^'personal  representatives"  leave  it  doubtful  whether  the 
administrator  and  executor  or  the  heir  and  next  of  kin  are 
intended,  such  doubt  is  removed  by  the  provision  immediately 
following,  to  the  effect  that  ''the  amount  recovered  by  suck 
personal  representatives  shall  be  for  the  exclusive  benefit  of 
the  widow  and  next  of  kin  of  such  deceased  person,  and 
shall  be  distributed  to  such  widow  and  next  of  kin«  in  the 
proportions  provided  by  law  in  relation  to  the  distribution  of 
personal  properly  left  hj  persons  dying  intestate." 

The  Act  of  1862  is  in  derogation  of  the  common  law,  and 
must^  therefore,  be  strictly  construed.  The  cause  of  action 
thereby  created  can  be  prosecuted  only  by  the  persons  therem 
designated.  The  plaintiff  does  not  sue  as  the  administrator  or 
executor,  but  as  the  father  and  sole  heir  of  the  deceased  pe^ 
son.  That  as  '' father  and  sole  heir"  he  canaot  maintain  this 
action,  we  have  no  doubt 

Judgment  affirmed. 

Mr.  Justice  Shattbb,  liaving  been  of  counsel  in  a  similar 
case  now  pending,  and  in  the  result  of  which  he  is  now  inta^ 
ested,  did  not  participate  in  the  decision  of  this  appeaL 


Cft*  e.  BoUins  et  ok 


JOSHUA  B.  LYLE  v.  WILLIAM  ROLLINS  ato  S.  P. 

HARVEY. 

Action  to  Dbtebminb  ADTsssa  Claih  to  Rial  Pbofbstt. —  An  actloa  can- 
not be  maintained  for  the  pnrpoee  of  determining  an  adrerse  claim  to  or 
estate  or  Interest  In  real  property,  under  section  two  hundred  and  flfty-fonr 
of  the  Practice  Act,  nnleas  the  plaintiff,  at  tha  time  of  the  commencement  of 
the  action,  is  In  the  actnal  possession  of  the  property  himself,  or  in  posses- 
sion by  his  tenant. 

SriDBNcn  to  Support  Pzndino. —  Where  there  Is  a  conflict  of  testimony  on  any 
qnestion  of  fact,  the  Supreme  Court  will  not  ordinarily  disturb  the  finding, 
but  where  the  testimony  Is  all  one  way  on  any  one  point  essential  to  sustain 
the  Judgment,  and  the  finding  Is  contrary  to  the  eridenee,  a  new  trial  will 
he  granted. 

Appsal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Franciaoo. 

Plaintiff  recovered  judgment  for  all  the  land  described  in 
the   complaint,   and   defendants   appealed* 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

E.  W.  F.  Sloan,  for  Appellant 

Brooks  &  Whitney,  for  Bespondent 

By  the  Court,  SAvnrEB,  J, 

This  action  was  instituted  under  the  two  hundred  and  fifty- 
fourth  section  of  the  Practice  Act  The  plaintiff  alleges  that 
he  is  in  possession  of  certain  lands  described,  claiming  title  in 
fee,  and  that  the  defendants  set  up  some  claim  of  title  adrerse 
to  the  plaintiff.  He  asks  a  judgment  that  defendants  have  no 
title,  and  that  they  be  barred  from  ever  thereafter  setting  up 
any  title  or  claim  to  the  premises. 

An  essential  condition  to  the  maintenance  of  this  action 
under  section  two  hundred  and  fifty-four  is,  that  the  plaintiff 
must,  at  the  time  of  the  commencement  of  the  action,  be  in 
possession  of  the  real  pn^rty,  either  by  himself  or  his  ten- 
ant.* If  the  plaintiff  was.  not  thus  in  possession  at  the  tim€^ 
of  filing  his  complaint,  he  must  fail  in  this  action,  even  though 
he  may  have  a  perfect  title  in  fee  simple,  and  the  right  to 
immediate  possession.    (JSico  v.  Spence,  21  CaL  611.)  In  Van 
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Winkle  ▼.  HincJcle,  21  Col.  342,  possession  by  tenant  wis 
held  to  be  insuflScient  when  the  action  is  brought  by  the  land- 
lord against  the  tenant  in  possession  setting  up  a  claim  adverse 
to  his  landlord. 

The  action  was  tried  without  a  jury,  and  the  Court  found 
that  plaintiff  was  in  possession  at  the  commencement  of  tbe 
suit  The  finding  as  to  a  portion  of  the  premises  is  daimed 
to  be  entirely  unsupported  by  the  evidence. 

The  plaintiff  put  in  evidence  a  record  of  a  judgment  for 
the  possession  of  the  premises  in  question,  recovered  in  1854, 
in  the  case  of  Sindle  v.  McKenna  et  aL  Also,  a  writ  of  read* 
tution  issued  in  the  same  year  on  said  judgment,  and  the 
Sheriff's  return,  by  whidi  it  appeared  that  Sindle  was  put  in 
possession.  Plaintiff  then  deraigned  title  from  Sindle,  and 
introduced  some  further  testimony  tending  to  show  possession 
at  some  time  prior  to  the  commencement  of  this  suit,  whiA 
was  in  September,  1862.  Plaintiff  then  testified  on  his  own 
behalf  as  follows:  "I  am  in  possession  of  a  portion  of  the 
premises  olaimed  in  this  action.  I  am  in  possession  of  the 
sixty-eight  foot  lot  on  Howard  street,  comer  of  Michigan 
avenue.  I  have  a  house  on  it;  live  there;  I  have  a  fence 
around  it.  Of  the  rest  I  have  only  the  possession  conferred 
by  my  deed.'*  This  is  the  only  evidence  of  present  posses- 
sion on  the  part  of  the  plaintiff  other  than  the  presumption, 
that  a  possession  onoe  shown  continues  until  the  oontraiy 
appears. 

On  the  part  of  tiie  defense,  Shultz  testified  that  in  1861  lie 
helped  build  a  fence  <m  a  part  of  the  premises  in  question  on 
the  comer  of  Mission  and  Johnson  streets  for  defendant,  Eol- 
liiis ;  that  about  three  months  afterward  Bollins  built  a  house 
upon  that  lot;  that  he  knew  the  gentleman  who  occupied  the 
house,  by  sight,  but  did  not  know  whether  he  had  a  lease  or 
not;  that  the  fence  he  helped  put  up  was  not  there  then; 
that  the  fence  was  standing  three  weelcs;  bat,  when  he  passed 
three  months  after,  it  was  gone. 

The  defendant,  Bollins,  on  his  own  behalf,  also  testified  to 
fencing  the  lot  cm  the  comer  of  Mission  and  Johnson  streets, 
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colored  red  on  the  diagram,  in  December/  I860,  and  then  said : 
"The  house  on  the  comer  of  Mission  and  Johnson  streets  I 
built.  I  commenced  it  March  18,  1862.  Martin  Conroy  occu- 
pies the  house  as  my  tenant,  and  pays  me  rent ;  he  has  so  since 
April,  1862.  He  occupied  it  when  this  suit  was  commenced. 
*  *  *  The  house  was  ten  by  twenty-eight,  boarded  up  and 
dapboarded  over.  ♦  ♦  ♦  The  fence  of  1861  was  of  two 
boards.  That  was  taken  away.,  ♦  ♦  ♦  Commenced  build- 
ing the  house  March  18,  1862.  It  waa  six  weeks  before  it 
was  finished.  My  tenant  moved  in  on  the  29th.  That  was  on 
the  fifty-five  foot  lot."  Some  further  testimony  was  intro- 
duced by  defendant  tending  to  show  that  there  was  no  fence 
round  this  comer  lot  prior  to  the  fence  built  by  defendant  in 
1861 ;  some  conveyances  under  which  defendant  claimed,  and 
some  further  testimony  on  the  part  of  plaintiff  tending  to  show 
that  Cottle,  one  of  plaintifiPs  grantors,  built  a  fence  round 
Block  Three  in  1860,  and  this  constitutes  all  the  evidence  on  the 
question  of  possession. 

There  is,  then,  not  the  slightest  oonflict  in  the  evidence  as 
to  who  was  in  possession  of  that  part  of  the  premises  in  dis- 
pute on  the  comer  of  Mission  and  Johnson  streets  on  the  13th 
of  September,  1862,  the  date  of  the  commencement  of  this 
suit.  The  plaintiff  may  have  had  possession  at  some  prior 
period  of  time.  But  if  so,  at  this  time  all  the  testimony  shows, 
that  there  had  been  an  ouster  as  to  this  particular  portion. 
Plaintiff  himself  testifies,  that,  as  to  all  the  premise's  in  dis- 
pute, except  the  sixty-^ight  foot  lot  where  he  lives,  on  Howard 
street,  **I  have  only  the  possession  conferred  by  my  deed.'* 
While  it  clearly  appears  by  uncontradicted  testimony,  that  the 
defendant  built  a  house  on  the  lot  on  the  comer  of  Mission 
and  Johnson  streets  in  March,  1862  —  that  he  immediately 
placed  a  tenant  in  it,  who  occupied  it,  paying  defendant  rent 
down  to  and  at  the  time  of  the  commencement  of  this  suit,  in 
September^ — a  period  of  some  six  months.  As  plaintiff  lived 
on  the  same  block,  he  must  be  presumed  to  have  had  notice  of 
this  occupancy,  and  he  was  aware  that  it  was  under  claim  of 
title  by  defendant,  for  he  alleges  such  claim  in  hia  complaint, 
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and  institutes  this  suit  expressly  to  have  this  claim  of  title 
adjudicated.  Clearly  the  defendant^  by  his  tenant,  and  not  tbc 
plaintiff,  was  in  the  actual  possession  of  this  portion  of  the 
premises  in  dispute^  at  the  time  of  the  commencement  of  the 
suit,  and  the  Court  erred  in  not  eroepting  it,  as  well  as  the 
other  two  parcels  excepted  from  its  findings. 

Where  there  is  a  conflict  in  the  testimony  on  any  question 
of  fact,  this  Court  will  not  ordinarily  disturb  the  finding  of 
the  Court,  or  the  verdict  of  the  jury  upon  that  point;  but 
where,  as  in  this  case,  the  testimony  is  all  one  way  upon  any 
one  point  essential  to  sustain  the  judgment,  and  the  Court 
below  has  by  any  means  overlooked  it,  and  found  contrary  to  the 
evidence,  we  feel  called  upon  to  grant  a  new  triaL 

The  plaintiff  may  have  shown  a  prior  possession,  and  title 
sufficient  to  enable  him  to  recover  possession  of  the  land,  but  he 
does  not  show  a  possession  of  the  part  leferred  to  at  the  time  of 
the  commencement  of  the  action,  and  for  this  reason  he  is  not 
entitled  to  the  relief  prayed  for  under  section  two  hmidred 
and  fifty-four  of  the  Practice  Act,  as  to  that  porticm,  and  his 
judgment  is  too  broad. 

The  extent  of  the  portion  of  the  premises  in  the  actual  pos- 
session of  the  defendant,  at  the  time  of  the  eommencement  of 
the  suit,  is  not  veiy  clearly  indicated  by  the  reccHrd.  We  call 
attention  to  this  fact,  in  order  that  it  may  be  fixed  witib  preei' 
sion  on  the  next  trial 

For  the  error  indicated,  the  judgment  must  be  reveraed  and 
a  new  trial  had,  and  it  is  so  ordered. 
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ACKNOWLCDGMSKT    OT   DlBUe   OUT    07   THIB    STATB. A    lUstef    la    <*bMaBttJ  If 

not  one  of  the  officers  aathorlscd  hj  law  to  taka  tlia  a^BovledgoMat  o( 
deed!  ont  of  this  State,  and  within  any  other  State. 
CasTiFiCATi  or  AcKNowuEooMaivT  or  Daao. —  A  eertifleata  a<  acknowlcdf- 
ment  to  a  deed  nmet  itate  that  the  maker  of  the  deed  la  either  known  to  or 
proren  to  the  officer  taking  the  aeknowMgmeat  to  he  the  person  who  cue- 
cnted  the  same ;  and  If  it  state  that  he  Is  p.roren  to  he  the  person  who  exe- 
cuted the  same,  It  must  also  state  that  it  was  the  sworn  testimony  of  s 
tredlhle  witness,  glTinc  the  name  of  the  witnen. 
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Ikii<htitiviozr  of  LAtrp  ut  ))jim>.-;-Ii|  odder  to  giy*  a  proper  eonstrn.^oQ  to  a 
description  ot  property  conyeyed  hf  a  deed,  the  Court  w|ll  place  Itself,  at 
nearly  as  possible.  In  the  position  of  the  contracting  parties,  and  their  Intent 
will  be  ascertained  In  the  same  manner  as  In  the  case  of  any  other  contract, 
and  It  when  the  Codrt  has  placed  Itself  In  that  poaltlon,  the  Intent  ol  the 
parties  Is  not  apparent  from  the  deed.  It  la  to  be  aonght  by  a  resort  to  the 
rules  of  constrpctlon  which  give  greater  effect  to  those  things  aboat  which 
tke  law  presume  tb6  partlei  are  least  liable  to  mistake.  Arbitrary  rules  of 
construction  are  not  to  be  Inroked,  If  the  Intention  of  the  parties  can  be 
plainly  dlscorered  without  their  aid. 

Wassamtt  in  Dbkd  convbyino  Qrantob's  Intbrbst  lit  Laxtd. —  Where  a  deed, 
conveying  to  the  grantee  whateyer  interest  the  grantor  then  has  In  the  land 
«eiitlDDed  te  the  deed,  esntatna  a  ooTtnant  that  the  grantor  will  **  warrant 
and  defend  the  premises  eonTeyed  from  and  against  all  or  any  ineombrance^, 
claims,  or  demands,  created,  made,  or  suffered  by,  through,  or  under  him,, 
and  against  none  other,*'  the  warranty  In  the  deed  attaches  Itself  to  the 
Interest  conveyed,  and  nst  to  the  Isod  Itself,  and  does  not  estop  the  grantor 
from  setting  up  an  after  acquired  title,  nor  does  It  cause  an  after  acquired 
interest  of  the  grantor  to  feed  the  estoppel,  and  inure  to  the  benefit  of  the 
grantee. 

COKSTBDcnojv  or  Dbbd  ^dtMifS  lAKD  «r  A  BJT^^ — L.  ssecuted  to  Wi  fl 
deed,  conveying  all  his  estate,  right,  title,  etc.,  in  and  to  an  nndlvided  half 
of  nine  Spanish  leasees  of  land  on  the  Sacramento  River,  described  as 
''commencing  at  a  point  on  the  said  river  two  Spanish  leggues  In  length 
along  the  said  river  below  a  point  on  the  same  made  by  the  Intersection  with 
the  river  of  the  lower.or  southerly  bouhdary  line  of  a  tract  of  land  on  said 
river,  known  as  the  fiancho  of  Larkin's  children ;  thence  running  southerly, 
(its  eastern  boundary  for  the  whole  length  being  the  said  river)  nine  Span- 
ish leagues,  more  or  less,**  to  the  southern  bonndary  of  the  Jlmeno  grant,  and 
back  from  the  river  one  league  more  or  less,  the  whole  length  of  the  tract 
conveyed.  The  grantor  further  recited  in  his  deed  that  he  meant  and 
Intended  to  convey  all  his  rights,  etc..  In  and  to  the  Jlmeno  grant,  *'wlth  the 
exception  of  a  tract  of  two  Spanish  leagnes  in  length,  along  and  with  said 
river,  on  the  upper  or  northerly  part  of  said  Jlmeno  grant'*  HeUd,  that  the 
surrounding  circumstances  showed  that  the  parties  did  not  contemplate  an 
accurate  measurement  of  the  land,  and  that  the  place  of  beginning  to  survey 
the  nine  leagues  conveyed  is  to  be  ascertained  by  measuring  two  leagues  la 
length  from  the  southern  boundary  of  Larkln's  children's  rancho  In  a  straight 
line,  without  following  the  meanderlngs  of  the  river,  to  such  point  on  the 
river  as  the  straight  line  two  lesgaes  in  length  would  strike  it,  and  that  the 
land  conveyed  extended  down  the  river  nine  leagues  more  or  less  from  the 
point  of  beginning^  following  the  nMandsrlngs  of  the  river  to  the  southern 
boundary  of  the  Jlmeno  grant 

Dbkd  of  Execdtobs  as  Evidbncb. —  An  Act  of  the  Legislature  which  empowers 
the  executors  of  a  deceased  person  to  sell  and  convey  lands  of  the  deceased  le 
aot  BuJSlclent  to  lay  the  foundation  for  Introdaclng  ia  evidenes  a.dsfd  exe- 
cuted by  the  executors  without  proof  of  the  death,  and  that  deceased  made  a 
win  appointing  executors  who  had  entered  upon  the  discharge  of  their  duties. 

Patbnt.^—  a  patent  of  t  eonflrmed  Mexican  grant  of  land  issued  by  the  Caltod 
States  cannot  be  called  inr  questlfm  in  an  action  brought  bythoae  claiming 
under  it  to  recover  possession  of  the  land,  by  evidence  showing  that  the 
Hexican  Government  had  granted  to  the  grantee  more  than  eleven  leagues 
«f  land,  previous  to  ths  grant  on  whidi  the  pataat  was  iasasd. 
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KlmbaU  v.  Sempte  t$  olf. 

Appsau  from  the  District  Oonrt^  Fifteenth  Judieiil  Dis- 
trict, Colusa  CoTinly. 

The  defendants  recovered  judgment  in  tbe  Court  bdow,  tud 
plaintiff  appealed. 

The  other  facts  are  stated  in  the  (pinion  of  the  Oourt 

A.  0.  Whitcornb,  for  Appellant 

Upon  the  gmeral  question  of  how  measurements  axe  to  be 
made  when  the  descriptions  in  deeds  are  veiy  indefinite,  or  are 
'silent  upon  the  point,  the  reports  contain  but  few  cases  that 
have  not  arisen  in  Eentud^  or  upon  the  Ohio  Biyer. 

And  the  following  appear  to  be  rather  the  leading  cases: 
PanneWs  Heirs  v.  Johnson,  2  Wheaton,  206;  LUtlepage  t. 
Fowler,  11  Id.  216;  WhUaker  ▼.  HdU,  1  Bibb,  79;  HUe  t. 
Oraham,  2  Bibb,  148. 

And  by  ^lem  the  following  general  principles  appear  to  be 
established: 

1.  That  when  distance  is  indicated  by  a  road^  it  is  ocmiputed 
by  the  meanders  of  the  road. 

2.  That  distances  on  navigable  streams  —  like  the  Obio 
Eiver  —  are  computed  by  the  meanders. 

3.  That  in  fiidng,  in  a  description,  the  point  of  commence- 
ment from  another  known  point,  the  measurement  is  made 
invariably  by  the  meanders,  whether  it  is  by  road  <»  by  navi- 
gable stream. 

We  claim,  therefore,  in  referenoe  to  the  deed  from  Larkin 
to  Whitcornb: 

1.  That  the  language  of  the  description  is  unmistakaUe; 
that  the  expression,  ^'  two  Spanish  leagues  in  length  along  and 
with  the  said  river,"  does  not  mean,  and  cannot  be  interpreted 
to  mean,  a  tract  of  land  two  Spanish  leagues  in  quantity,  or 
even  two  Spanish  leagues  in  a  straight  line. 

As  a  deed  of  Larkin  to  Whitcornb  ccmtains  a  full  cove- 
nant of  warranty  as  to  the  acts  of  the  grantor,  we  claim  for 
the  benefit  of  the  grantee  therein  the  full  benefit  of  a  genenl 
covenant  of  warranty  as  to  any  act  or  oonvejaaea  of  the 
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grantor.  That  covenant  so  contained  has  all  the  force  and 
vigor  of  a  general  covenant  of  warranty;  but  is  limited  in  its 
operation  to  the  acts  of  one  person,  to  wit:  the  grantor. 
So  far  as  any  act  of  his  is  concerned,  it  is  in  all  respects  equiv- 
alent to  the  general  covenant;  for  the  whole  theory  of  a  sub- 
sequent title  inuring  to  the  benefit  of  the  grantee  in  a  former 
deed  containing  a  covenant  of  warranty,  is  based  upon  the 
anxiety  of  the  law  "to  avoid  circuity  of  action  and  to  enforce 
complete  justice  without  delay  and  further  litigation.'^  {ClarTee 
V.  Baker,  14  CaL  630.) 

The  breach  of  covenant  of  warranty  in  this  case  was  made 
(if  made  at  all)  by  the  sole  act  of  Larkin,  acting  for  himself, 
Aud  as  the  attorney  in  fact  of  Missroon,  in  the  deed  of  Septem- 
ber 23d,  1851,  to  Hastings  and  SeawelL  If  any  interest  was 
conveyed  by  that  deed  in  conflict  with  the  interest  conveyed 
in  \he  deed  to  Whitcomb,  it  was  of  course  a  breach  of  the 
covenant  in  the  latter  deed.  Then,  if  Larkin  re-acquired  (by 
the  deed  to  him  of  March  26th,  1866)  that  former  interest,  it 
inured  to  the  benefit  of  W&tcomb  and  hia  successors  in  inter- 
est, becase  the  law  wiU  not  encourage  a  mulitplicity  of  suits 
by  forcing  Whitcomb  or  his  grantees  to  sue  Larkin  upon  that 
coveAant,  after  the  latter  had  re-acqtired  and  could  convey 
the  very  interest  which  was  the  foundation  of  the  breach  of 
covenant 

The  only  question  presented  by  the  Coins  title  as  against 
the  Jimeno  patent,  is  tiiat  which  arises  from  the  attempt  made 
by  the  defendants  to  show  that  priol*  to  November  4th,  1844, 
the  Mexican  Government  had  granted  to  Manuel  Jimeno  twelve 
square  leagues  of  land. 

Even  if  this  were  true  as  a  matter  of  fact,  there  are  two 
good  and  sufficient  reasons  why  it  cannot  avail  the  defendants : 

1.  The^  defendants  are  not  the  third  persons  who  can  raise 
the  question,  as  they  are  still  confessedly  seeking  a  final  con- 
firmation of  a  survey  making  their  general  gift  a  specific  one 
as  of  the  date  of  January  31st,  1861. 

2.  Even  if  they  were  in  a  position  to  raise  the  queetion^  it 
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could  not  avail  liiein^  as  the  grant  to  Jimeno  would  not  be 
vdid,  but  only  voidable  at  the  instance  of  the  granting  power. 

Upon  the  cession  of  California  to  the  United  States,  this 
granting  or  controlling  power  became  vested  in  the  Govern- 
ment of  the  United  States.  *  (Teschemacher  v.  Thompson,  18 
Cal.  24,  25.)  The  latter  (Government  provided  for  the  exercise 
of  this  power,  as  well  as  all  others  in  reference  to  claims  for 
land  in  California  prior  to  the  treaty,  by  the  passage  of  the 
Act  of  Congress  of  March  8,  1851,  creating  a  Board  of  Land 
Commissioners,  with  the  rights  of  appeal  from  its  decisions, 
first  to  the  District  Court  of  the  United  States,  and  finally  from 
its  decree  to  the  Supreme  Court  of  the  United  States. 

This  controlling  power,  then,  was  exercised  in  the  matter  of 
the  Jimeno  grant : 

1.  By  the  approval  and  confirmation  thereof  by  the  said 
Board*  of  Commissioners. 

'    2.  By  the  approval  and  confirmation  thereof,  on  appeal,  by 
the  United  States  District  Court    . 

8.  By  the  approval  and  confirmation  thereof  on  appeal,  by 
the  Supreme  (>>urt  of  the  United  States.  . 

4.  By  the  approval  and  confirmation  of  the  survey  tltfreof 
by  the  consent  decree  of  the  said  United  States  District  6ourt 
of  April  6,  1861. 

5.  By'  the  issuance  I^  the  Government  of  the  United  States 
of  the  patent  dated  July  18,  1862,  for  the  said  rancho  under 
the  hand  of  the  President  and  the  seal  of  the  General  Land 
Office. 

Semple  and  Ooodwin,  for  Respondents. 

The  Jimeno  grant  and  patent  is  void  because  it  was  laBued 
against  law,  the  thing  granted  being  prohibited  by  statute,  tnd 
the  officer  granting  having  exhausted  his  power,  and  Iherefoie 
having  no  power — having  granted  twelve  leagues  of  land  in  the 
Calif omias  prior  to  the  grant  under  oonaideration.  (See  Colo- 
ibization  Laws  of  1824  and  1828 ;  UniMi  States  v.  HaHnelFs 
Executors,  22  Howard;  1  Black,  182.)  That  a  void  patent 
may  be  attacked  collaterally,  see  2  How.  S84  and  318;  IS 
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Peters^  434;  U.  S.  Condensed  Reports,  VoL  8,  p.  824;  1 
Wheat  112;  Patterson  v.  Wim%,  11  Wheat  380;  10  John, 
26 ;  DoU  V.  Meador,  16  OaL  380,  381,  and  324,  325 ;  Attorney- 
General  Toucej^s  opinion  and  anthorities,  Lester's  Land  La,w8 
of  the  United  States,  p.  661, 

The  power  of  attorney  from  Missroon  to  Larkin,  dated  in 
1850,  is  sufficiently  acfaiowledged.  (See  Oowan's  notes  to 
Phillips  on  Evidence,  VoL  2,  pp.  685,  686 ;  Statutes  of  Calif  or* 
nia,  1860,  p.  367.)  The  two  deeds  of  1881,  and  those  of  1866, 
between  Larkin,  Seawell,  and  Hastings,  must  be  construed  as 
one  instrument  (See  8iaw  v.  Tift,  16  Johnson,  458 ;  7  Mass. 
496;  4  Mass.  266;  1  Johnson's,  page  91;  3  Wend.  233;  9 
Cowen,  274.)  Even  if  these  were  a  clause  of  warranty,  title 
would  not  inure  to  Whitcomb.     (Stow  v.  Tift,  supra.) 

A  deed  ought  to  be  construed  with  a  view  to  the  thing  sold. 
Larkin  sold  one  half  of  nine  square  leagues  of  land.  (See  16 
Jchn.  110.)  The  inienUon  of  the  parties,  which  may  be  shown 
by  parol,  and  dehors  the  deed  must  control.  (See  1  Metcalf, 
878 ;  3  Mass.  362 ;  10  Cal.  106 ;  1  John.  399 ;  3  John.  388.) 

The  computation  of  the  distance  to  the  beginning  ought  to 
be  by  a  straight  line — particularly  as  a  tract  of  land  was 
reserved,  two  leagues,  etc  (See  general  rule  in  index,  under 
head  seven,  title  "Entry,"  1  Bibb^s  Ky.  Rep.  and  authorities 
there  cited,  some  of  which  are:  1  Bibb,  65 ;  Id.  123;  3  Bibb^ 
254;  Id.  870,  371,  359-^61;  Id.  478;  Id.  261;  8  Monroe,  186; 
2  A.  K.  MarshaU,  694.) 

The  deed  ought  to  be  construed  according  to  the  under- 
standing of  the  parties  at  the  date  of  the  deed.  (See  18  Wend. 
461;  2  A.  E.  Marshall,  184;  8  A.  E.  Marshall,  574;  2  Ohio, 
11;  1  Cranch,  46;  13  Peters,  81;  Id.  188;  16  Peters,  178;  IS 
Peters,  162.) 

By  the  Court,  Bvonns,  J, 

This  action  was  brou^t  to  recover  a  tract  of  land  which,  it 
is  claimed,  formed  a  part  of  the  Jimeno  Bancha  The  defend- 
ants claim  that  the  premises  in  contro^osy  are  indnded  withm 
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the  Colus  Ranchoy  and  the  defendant  Semple  also  claims  under 
the  -Jimeno  title.  The  consideration  of  the  case  will  first 
require  the  solution  of  a  number  of  questions  arising  upon  the 
construction  of  certain  deeds  of  conveyance. 

The  Jimeno  Rancho  was  granted  to  Manuel  Jimeno  in  1844, 
and  consisted  of  eleven  Spanish  leagues  of  land,  (llie  diseiio 
containing  a  much  larger  tract,)  and  is  bounded  cm  the  east  by 
'the  Sacramento  River.  The  Oolns  Rancho  was  granted  to 
John  Bidwell  in  1845,  and  is  a  grant  of  two  Spanish  leagues 
within  a  larger  area,  the  whole  tract  bdng  bounded  by  the 
Sacramento  River  on  the  east,  and  the  larger  portion  of  it  being 
included  within  the  Jimeno  Rancfaa  Larkin  and  Missroon 
purchased  from  Jimeno. 

The  defendants  offered  in  evidence  a  power  of  attorney  exe- 
cuted by  Missroon  to  Larkin,  authorizing  him  to  sell  lands,  etc., 
which  was  acknowledged  before  a  Master  in  Chancery,  in  the 
State  of  New  Jersey,  who  certified,  among  other  things,  that 
he  was  ^'satisfied''  tliat  Missroon  and  wife  were  the  grantors 
named  in  the  deed,  but  not  that  they  were  known  or  proved 
to  him  to  be  such.  No  proof  was  offered  of  the  execution  of 
the  power,  except  what  vras  afforded  by  the  certificate  of  ac- 
knowledgment 

The  plaintiff  objected  to  its  introduction  as  evidence,  on 
the  ground  that  it  was  neither  proven  nor  properly  acknowl- 
edged. A  Master  in  Chancery  is  not  on^  of  the  officers  author- 
ized by  law  to  take  the  acknowledgment  of  deeds,  out  of  this 
State,  and  within  any  other  State;  and  the  certificate,  by 
whomsoever  made,  must  state  that  the  maker  of  the  instrument 
was  known  to  him,  or  proven  to  him  to  be  the  person  who 
executed  the  instrum^it  If  he  is  ^'  satisfied,''  he  must  state 
how,  whether  by  personal  knowledge,  or  by  the  sworn  testi- 
mony of  a  credible  witness,  whose  name  is  inserted  in  the  C6^ 
tificate.  The  power  of  attorney  should  not  have  been  admitted 
without  proof  of  its  execution. 

On  the  28d  of  September,  1851,  Larkin  and  Missroon,  bj 
Larkin  (who  professed  to  act  by  virtue  of  the  power  of  attor- 
ney just  mentioned,)  ezeonted  to  Seawall  and  Hastings  a  deed 
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of  conveyance,  purporting  to  quitclaim  to  them  the  undivided 
two  thirds  of  two  Spanish  leagues  of  land,  "formerly  known 
as  the  Colus  tract,"  including  the  Town  of  Colusa,  being  a  part 
of  the  eleven  Spanish  leagues  "granted  to  Jimeno."  "Said 
two  leagues  of  land  is  supposed  to  have  been  granted  by  Don 
Pio  Pico,  formerly.  Governor  of  Alta  California,  to  John  Bid- 
well.**  And  at  ihe  same  time,  Seawell  and  Hastings  quit- 
claimed to  Larkin  and  Missroon  the  undivided  third  of  the  same 
land.  The  evident  intent  of  the  parties  was  to  make  Seawell, 
Hastings,  Larkin  and  Missroon  tenants  in  common  of  the  two 
leagues,  so  that  Seawell  and  Hastings  should  hold  each  one 
third,  and  Larkin  and  Missroon  the  remaining  third.  The  deed 
of  Larkin  and  Missroon  was  inoperative  as  to  Missroon's  inter- 
est, in  the  absence  of  proof  of  power  in  Larkin  to  convey; 
but  it  will  be  unnecessary  to  inquire  what  interest — whether 
the  one  third  or  one  half — passed  by  the  deed  of  Larkin  to 
Seawell  and  Hastings;  for  in  March,  1866,  Seawell  and  Hast- 
ings, re-conveyed  to  Larkin  all  the  right,  title  and  interest  they 
acquired  by  the  deed  of  the  23d  of  September,  1851,  except 
in  certain  town  lots  in  the  Town  of  Colusa,  before  that  time 
flold  and  conveyed  by  Seawell  and  Hastings.  On  the  2d  of 
Febroary,  1853|  Hiaaroon  exeeated  a  deed  which  was  reoorded 
Nofvember  24,  1853,  by  which  he  conv^ed  to  Larkin  all  HBm- 
roon'0  **  nght,  title  and  interest  in  the  upper  or  northern  two 
leagues  of  a  rancho  or  grant  of  eleven  leagues  of  land  granted 
to  Manuel  Jimeno  ♦  ♦  ♦,  which  two  leagues  join  the  rancho 
or  grant  of  land  on  said  Sacramento  Biver  called  rancho  of 
Larkin's  children,"  The  description  of  the  premises  in  the 
deed  last  mentioned,  does  not  include  any  of  the  Coins  tract, 
when  surveyed  ^  as  to  include  the  Town  of  Colusa,  except  a 
strip  of  land  of  the  width  of  five  eighths  of  a  mile,  and  extend- 
ing from  the  Sacramento  River  to  the  west,  about  one  leagao 
in  length.  In  March,  1856,  at  the  same  time  that  Seawell 
and  Hastings  executed  their  deed  to  Larkin,  he  executed  to 
them  a  deed  of  the  undivided  two  thirds  of  the  northern  or 
npper  two  leagues  of  the  Jimeno  Rancho — one  of  the  objects 
of  the  parties  to  the  conveyances  being  to  correct  a  rnisunder- 
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Standing  between  them  as  to  the  true  location  of  the  lands 
described  in  their  deeds  of  1851. 

On  the  22d  of  April,  1852,  Missroon  conveyed  to  Co^ll  all 
his  right,  title,  and  interest  in  the  one  undivided  half  of  nine 
Spanish  leagues  of  land,  ^^  commencing  two  Spanish  leagues 
below  or  southerly  from  the  tract  of  land  on  said  river 
known  as  the  rancho  of  Larkin's  children;  thence  running 
with  said 'river  southerly  nine  Spanish  leagues,  and  one  Spanish 
league  back  or  westwardly  from  said  river,  being  part  of  a 
tract  on  said  river  known  as  the  Jimeno  grant,"  excepting  there- 
from one  thousand  two  hundred  acres  conveyed  to  Belden; 
and  on  the  23d  of  July,  1852,  Larkin  conveyed  to  Whitcomb 
all  his  estate,  right,  title,  etc.,  in  and  to  an  undivided  half  of 
nine  Spanish  leagues  of  land,  ^^  commencing  at  a  point  on  the 
said  river,  two  Spanish  leagues  in  length  along  the  said  river, 
below  a  point  on  the  same  made  by  the  intersection  with  the 
river  of  the  lower  or  southerly  boundary  line  of  a  tn^ct  of  land 
on  said  river  known  as  the  rancho  of  Larkin's  children;  thence 
running  southerly  (its  eastern  boundary  for  the  whole  length 
being  the  said  river)  nine  Spanish  leagues^  more  or  less,"  to 
the  southern  boundary  of  the  Jimeno  grant,  and  back  from 
the  river  one  league,  more,  or  less,  the  whole  length  of  ike 
traet  conveyed.  The  one  thousand  two  hundred  acres  con- 
veyed to  B^den  was  excepted.  The  grantor  recites  in  his  deed 
that  he  mean^  and  intends  to  convey  all  his  ri^t,  eta, 
in  and  to  the  Jimeno  grsmt,  '^  with  the  exception  of  a  tract  of 
two  Spanish  leagues  in  length  along  and  with  said  river  on  the 
upper  or  northerly  part  «f  said  Jimeno  grant,"  and  with  the 
exception  of  the  Belden  tract  The  title  that  passed  by  the 
last  two  deeds  to  Coghill  ttod  Whitoomb  aubsequently  vested 
in  the  i^aintiff. 

In  tfuly,  1856,  Seawell  and  Todd  conveyed  to  defendant 
Semple,  fill  their  interest^  ^^  supposed  to  be  two  fifths  of  tw4> 
thirds,  in  and  to  two  leagues  of  land  known  as  the  CohiB  tract; " 
also  whatever  interest  they  had  in  the  Jimeno  tract  It  does 
not  appear  that  Todd  bad  any  interest,  and  the  deed  amply 
pa^d  Seawell's  undivided  thij^d.  in  .Jihe.  tipper  two  leagues 
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conveyed  to  him  by  Larkin,  In  1861,  Hastings  and  Lincoln 
conveyed  to  Semplo  a  tract,  described  by  metes  and  bonnds, 
inclnding  a  portion  of  the  Jimeno  and  Colus  Ranchos,  as 
surveyed,  and  in  the  same  month  Hastings  conveyed  to  Sem- 
ple  all  his  interest  in  the  Coins  Eancho.  The  record  does  not 
show  that  Lincoln  had  any  interest  other  than  that  derived 
from  tlie  deed  of  Larkin's  executors  to  him.*  That  deed  will 
be  hereafter  considered,  but  it  will  be  sufficient  now  to  say 
that  the  deed,  as  offered  in  evidence,  did  not  pass  Larkin's 
title. 

The  parties  present  the  question,  whetlier  the  place  of  begin- 
ning in  the  deed  from  Larkin  to  Whitcomb,  is  to  be  ascertained 
by  measuring  two  leagues  in  length  from  the  southern  bouu'* 
dary  of  Larkin's  children's  rancho,  in  a  straight  line,  or  fol- 
lowing the  meanderings  of  the  river.  If  measured  in  a  straight 
line,  the  excepted  portion  will  be  five  eighths  of  a  mile  longer 
than  if  measured  by  the  meandering  line.  The  plaintiff  in- 
sists upon  the  meandering  line,  and  the  defendants  upon  the 
straight  line.  It  is  the  duty  of  the  Court  to  give  the  deed 
the  same  construction  that  the  parties  gave  it,  at  the  time  of 
its  execution.  The  Court  will  place  itself,  as  nearly  as  pos- 
sible, in  the  position  of  the  contracting  parties,  and  their  in- 
tent vrill  be  ascertained  in  the  same  manner  as  in  the  case 
of  any  other  contract  If,  when  the  Court  has  placed  itself 
in  that  position,  tihe  intent  of  the  parties  is  not  apparent 
from  the  deed,  it  is  to  be  sought  by  a  resort  to  the  rules  of 
construction  which  give  greater  effect  to  those  things  about 
which  the  law  presumes  tlie  parties  are  the  least  liable  to 
mistake.  But  arbitrary  rules  of  construction  are  not  to  be 
invoked,  if  the  intention  of  the  parties  can  be  plainly  discov- 
ered without  their  aid.  At  the  date  of  the  deed  to  Whitcomb, 
the  southern  line  of  the  rancho  of  Larkin's  children  does  not 
appear  to  have  been  established,  nor  was  the  northern  line  of 
the  Jimeno  Bancho;  but  the  parties  in  tliis  case  assume  in 
argument  that  the  two  lines  coincided.  Neither  the  Jimeno 
nor  the  Coins  Rancho  had  the^  been  surveyed.  The  Jimeno 
Bfineho  ;fQ^iX])s  to  have  .been  qoi^isi^ered  by  tl^e  parties  as  a 
VOL.'  xiv.— ai 
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grant  of  eleven  leagues  of  land  in  length,  with  the  average 
width  of  one  league,  bounded  by  the  Sacramento  River.  The 
parties  did  not  indicate  an  accurate  measurement  of  the  lines 
or  of  the  land  in  any  respect,  but  they  simply  provided  for  the 
conveyance  of  the  undivided  half  of  the  lower  nine  leagues, 
or  of  all  the  rancho  except  the  northern  two  leagues  in  length. 
From  the  point  of  beginning,  the  eastern  line  extended  down 
and  followed  the  river  nine  leagues,  more  or  less,  to  the  south- 
em  boundary  fuid  the  tract  extended  to  the  west  one  league, 
more  or  less.  The  river  is  the  only  locative  call  in  the  con- 
veyance, but  the  southern  boundary,  according  to  the  .testi- 
mony of  Green,  the  surveyor,  was  a  well  known  slough,  called 
Sycamore  Slough,  designated  on  the  diseno  and  on  the  plat 
attached  to  the  patent  of  the  Jimeno  Rancho. 

We  can  see  nothing  in  the  deed  requiring  a  strict  rule  to  be 
applied  to  the  survey  of  the  two  leagues  that  does  not  as 
imperatively  require  the  same  rule  in  the  snrvey  of  tlie  nine 
leagues.  The  parties  evidently  did  not  contemplate  a  strict 
measurement,  for  after  describing  the  premises  conveyed  they 
returned,  as  if  for  the  purpose  of  a  better  description^  of  the 
land  to  be  conveyed,  and  say  that  the  premises  include  all  the 
Jimeno  Rancho  except  a  tract  of  two  leagues  in  length  along 
and  with  the  river,  on  the  upper  part  of  the  rancha  He 
excepted  tract  oould  not  be  Hwo  leagues  in  length,  if  the 
meanders  of  the  river  were  required  to  be  measured  to  find 
the  length  of  the  tract  Nor,  on  the  other  hand,  would  the 
tract  conveyed,  include  the  half  of  all  the  rancho  besides  the 
excepted  portion,  if  surveyed  as  the  plaintiff  requires  the  upper 
two  leagues  to  be  measured;  for  the  rancho  exceeds  eleven 
leagues  in  length.  The  situation  of  the  land,  the  fact  that  it 
had  not  been  surveyed,  the  absence  of  abuttals  except  on  one 
side,  the  uncertain  location  of  an  adjoining  rancho,  the  low 
price  of  the  land,  the  loose  description  of  the  land  conveyed 
and  the  land  excepted,  and  all  the  surrounding  circumstances, 
seem  to  indicate  that  the  parties  did  not  contemplate  an  accu- 
rate measurement  of  the  lines^  or  a  measurement  by  the  mean- 
ders of  the  river.    The  rule  contended  for  by  the  plaintiff  has 
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been  more  frequently  enforced  in  Kentucky,  than  any  other 
State,  and  there  were  peculiar  reasons  for  its  application  in 
that  State,  that  do  not  exist  in  this,  and  its  application  was 
mostly  in  cases  where  persons  had  made  locations  of  warrants 
in  their  own  behalf,  and  had  estimated  distances  by  the  usual 
routes  of  travel.  In  LUtlepage  v.  Fowler,  11  Wheat  215,  the 
Supreme  Court  of  the  United  States,  while  willing  to  give  effect 
in  Kentucky  to  the  authorities  of  that  State,  said,  in  a  case 
where  one  party  contended  for  the  measurement  by  the  mean- 
ders of  the  river  and  the  other  for  a  straight  line:  "We  have 
examined  these  cases  (the  Kentucky  cases),  and  are  satisfied 
that  neither  party  is  supported  in  his  doctrine  as  a  universal 
principle,  but  that  the  Courts  of  Kentucky,  with  that  good 
sense  which  uniformly  distinguishes  their  efforts  to  extricate 
themselves  from  the  chaos  of  rights  in  which  political  relations 
and  inveterate  practice  had  involved  them,  have  left  each  case 
to  be  governed  by  its  own  merits,  whenever  distance  has  been 
resorted  to  as  the  means  of  identifying  a  locative  call;  and 
certainly  the  sense  in  which  the  enterer  uses  the  reference  to 
distance  is  the  only  general  rule  that  can  govern  a  Court  in 
construing  an  entry.  That  sense  may  be  gathered  from  the 
language,  or  inferred  front  the  habits  of  Aen  and  the  state  of 
the  country;  but  as  he  is  responsible  for  the  sufficiency  of  his 
entry,  it  would  be  unfair  to  impose  an  arbitrary  and  unusual 
meaning  upon  the  language  of  unlettered  men  exploring  a 
country  covered  with  thickets  and  replete  with  dangers.'' 

It  is  apparent  that  the  deed,  when  viewed  by  the  light  of 
surrounding  circumstances,  was  intended  as  a  conveyance  of 
the  undivided  half  of  all  the  rancho  except  the  upper  or  north- 
em  portion  thereof,  which  was  two  leagues  in  length;  and 
this  consttaction  leaves  the  strip  of  land  five  eighths  of  a  mile 
in  width,  to  the  north  of  the  plaintiff's  northem  line. 

A  further  point  is  rais^  in  respect  to  the  deed  of  Larkin  to 
Whitcomb,  the  defendants  contending  that  at  its  date  Larkin 
did  not  hold  any  title  in  the  Jimeno  Banoho  south  of  the  upper 
two  leagues,  and  within  the  Colus  Rancho;  that  Larkin,  by  his 
d^ed  of  1861  to  Seawell  and  Hastings,  conveyed  to  them  his 
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interest  in  the  Coins  Kancho;  and  the  plaintifi  asserting  that 
the  title  acquired  bj  Larkin,  through  the  deed  of  Seawell  and 
Hastings  to  him  in  1856,  vested  in  Whitcomh,  by  virtue  of 
the  warranty  in  Larkin's  deed  to  Whitcomb.  Larkin,  by  his 
deed,  covenants  with  Whitcomb  that  he  will  warrant  and 
defend  the  premises  conveyed  from  and  against  all  or  any 
incumbrances,  claims  or  demands  created,  made  or  suffered 
by,  through  or  under  him,  and  against  none  other. 

At  that  time,  he  had  parted  with  his  interest  in  that  porticn 
of  the  land,  which  was  included  within  the  C!olus  Rancho. 
The  deed  to  Whitcomb  was  simply  a  conveyance  of  whatever 
interest  Larkin  then  held  in  the  land  mentioned  in  the  deed, 
but  it  did  not  purport  to  convey  the  land,  nor  any  certain 
interest  therein,  nor  any  interest  he  might  thereafter  acquire. 
The  warranty  in  the  deed  attached  itself  to  the  interest  oaa- 
veyed,  and  not  to  the  land  itself,  the  grantor  warranting  the 
title  conveyed  by  him  against  any  incumbrance,  claim  or.  de- 
mand made  or  suffered  under  or  through  him. 

The  deed  itself  would  not  estop  Larkin  f r<Hn  setting  up  an 
after  acquired  title,  nor  will  a  warranty  of  the  character  of 
the  one  bef(»re  us,  when  annexed  to  a  ccmveyance  merely  of 
the  grantor's  presedl  interest,  cause  the  after  acquired  interest 
of  the  grantor  to  '^  feed  the  estoppel,"  and  inure  to  the  benefit 
of  his  grantee.  In  dee  v.  Moore,  14  CaL  472,  a  deed  of  the 
character  of  Uie  one  before  u£(,  and  containing  a  covenant  sim- 
ilar to  the  one  in  this  case,  was  considered,  and  the  Court  held 
that  the  warranty  was  confined  to  the  estate  conveyed;  and 
Mr.  Chief  Justice  Field,  in  speaking  of  the  deed,  said:  ''It 
purports  to  pass  all  the  right,  title  and  estate  which  the  grantor 
possessed  in  the  land,  but  does  not  operate  upon  interests  sub- 
sequently acquired."  (Blanehard  v.  Brooks,  12  Pick.  47; 
Comstock  V.  Smith,  18  Pick.  116;  MiUer  v.  Swing,  6  Gush. 
34;  DuchesB  of  Kingston's  Case,  2  Smith's  Leading  Cases,  and 
Notes.) 

It  results  from  the  construction  we  have  given  to  the  several 
conveyances,  that  the  title  to  no  part  of  the  northern  two 
leagues  of  the  Jimeno  Bancho  pa&^od  to  plaintiff  through  those 
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eonvejanoes ;  that  the  deeds  to  S*anple  convejyed  to  him  no 
interest  in  the  southern  nine  leagues  of  the  ranoho;  and  that 
the  interest  in  that  portion  of  the  rancho  lying  south  of  the 
northern  two  leagues,  which  was  conveyed  by  Seawell  and 
•Hastings  to  Laricin — and  we  do  not  tmdertake  to  ascertain  what 
that  interest  was — remained  in  Larkin,  so  far  as  die  record 
shows,  at  the  commencement  of  iMs  action. 

The  matters  of  giMtest  importance  involved  in  this  case, 
and  which^  perhaps,  more  than  any  other,  it  was  desired  by 
the  parties  should  be  decided  on  this  appeal,  are  the  questions 
:  arising  out  of  the  conflict  between  the  boundaries  of  the  two 
ranchos.  Since  the  trial  of  this  cause  in  the  Court  below,  it 
is  understood  that  the  Supreme  Court  of  the  United  States,  in 
the  case  of  Ths  United  States  v.  Sepvlveda,  and  in  other  cases, 
have  more  fully  and  accurately  defined  the  jurisdiction  of  the 
District  Courts  of  the  United  States  respecting  the  surveys  of 
private  land  claims  in  this  State;  and  if  they  have  not  modi- 
fied their  previous  opinions,  they  have  prescribed  narrower 
limits  to  the  power  of  the  District  Courts,  under  the  Act  of 
Congress  of  the  14th  of  June,  1860,  than  iJie  bar  of  the  State 
seem  to  have  understood  were  fixed  by  that  Act.  This  case 
was  not  presented  in  view  of  the  law  as  declared  by  the  more 
recent  decisions  of  that  Court  But  be  that  as  it  may,  the 
record  is  not  in  such  form  that  we  can  properly  pass  upon  the 
questions  of  conflict  of  boundaries,  and  settle  the  rights  of 
ihe  parties  depending  upon  the  priority  of  the  segregation  of 
the  respective  ranchos  from  the  public  lands.  The  plaintiff 
presented  an  approved  survey  and  a  patent  of  the  Jimeno 
Sancho,  and  on  the  plat  the  lines  of  a  tract  of  land,  marked 
^'Colus  Rancho/'  are  delineated.  The  defendants  introduced' 
a  plat  and  the  field  notes  of  a  survey  of  the  Coins  Rancho, 
approved  by  the  United  States  Surveyor-Gwieral  and  the  Judge 
of  the  District  Court.  Three  other  surveys  of  the  Coins 
Bancho  were  offered  by  the  plaintiff,  without  any  explanation 
as  to  the  action  taken  upon  them  by  the  Surveyor-Ceneral  or 
the  United  States  District  Court.  In  such  a  condition  of  the 
•  evidence  in  respect  to  the  survey  of  the  Oolus  Rancho,  it  is 


impossible  to  pass  upon  tliese  qnestions  satiBfactorily  to  our* 
selves^  and  as  it  will  be  necessary  to  order  a  new  trial  on  other 
grounds^  we  think  it  unnecessary  to  pass  npon  those  questions 
at  this  time,  but  will  leave  the  parties  to  present  their  evidence 
in  the  Court  below,  unrestricted  by  our  opinion  rendered  upon 
a  very  unsatisfactory  and  meagre  statement  of  facts. 

We  will  proceed  to  notice  further  some  of  the  errors  assigned 
by  the  plaintifF.  The  deed  from  Frederick  H.  Larkin  and 
Bachel  Larkin  to  Jerome  Lincoln  was  improperly  admitted  as 
evidence.  There  was  no  proof  that  Larkin  made  a  will  as 
mentioned  in  the  deed,  nor  that  he  was  dead,  except  that  afforded 
by  the  Act  of  the  Legislature,  which  d^iominates  him  ^^  Thomas 
0.  Larkin,  deceased,"  and  we  doubt  the  power  of  the  Legis- 
lature to  determine  judicially  that  Larkin  was  dead,  or  that  he 
made  a  will;  or  if  dead,  who  were  his  executors,  or  any  other 
fact  that  must  be  ascertained  by  the  proper  Court,  in  order 
that  proceedings  to  sell  the  real  estate  of  any  alleged  decedent 
may  have  any  validity. 

The  Court  erred  in  admitting  in  evidence  that  portion  of  the 
'^ Spanish  documents''  consisting  of  the  grant  of  the  Sal  Si 
Puedes,  and  other  ranchos,  which  were  offered  for  the  purpose 
of  proving  thalt  the  Mexican  Government  had  granted  to 
Jimeno  more  than  eleven  leagues,  previous  to  the  grant  of  the 
Jimeno  Ran<9ha  The^  matters  might  perhaps  have  been 
properly  addressed  to  the  Federal  authorities,  in  the  proceed- 
ings to  confirm  the  Jimeno  Bancho  title,  but  the  legality  or 
effect  of  a  patent  issued  by  the  United  States  cannot,  in  this 
manner,  be  called  in  question.  And  for  the  same  reason  the 
several  conveyances  by  Jimeno,  of  those  ranchos  to  Crockett, 
Davidson  and  others  were  inadmissible. 

The  questions  arising  upon  the  admission  of  certain  other 
deeds  offered  by  the  defendants,  have  been  disposed  of  in  con- 
sidering the  effect  of  the  deeds  already  referred  to. 

The  plaintiff  also  assigns  for  error  the  admissiim,  as  evi- 
dence, of  the  confirmation,  survey  and  decree  of  confirmation 
thereof  of  the  Coins  Kancho,  and  of  oral  testimony  respecting 
the  quantity  of  land  within  the  exterior  lines  of  the  Jimeno 
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Bancho;  also,  the  exduaion  of  evidence  offered  by  him  in 
relation  to  the  different  locations  claimed  by  defendant  Semple 
of  the  Coins  Bancho;  but  it  is  unnecessary  to  pass  upon  those 
points  until  the  main  questions,  arising  out  of  the  oonfiict  of 
the  boundaries  of  the  two  ranchoe  are  presented  as  above  indi- 
cated. 
Judgment  reversed  and  cause  remanded  for  a  new  triaL 

9 

Mr.  Chief  Justice  Sakdbbson  expressed  no  opinion. 
By  the  Court,  Baonss^  J.,  on  petition  for  rehearing. 

A  rehearing  was  granted  upon  the  petitions  of  both  parties^ 
and  with  the  expectation^  on  our  part^  that  on  a  re-argument  of 
this  complicated  case,  much  additional  light  would  be  shed 
upon  several  points  that^  in  the  present  state  of  the  record,  are 
quite  obscure,  but  the  cause  has  been  resubmitted  upon  the 
former  briefs  and  the  petitions  for  rehearing.  We  shall,  there- 
fore, not  pass  upon  any  of  those  questions  which,  in  our  former 
opinion,  we  decline  to  consider,  for  reasons  there  stated;  but 
will  notice  some  of  the  points  made  in  the  petitions  for  re- 
hearing. 

The  learned  counsel  for  the  appellant  requests  the  Court 
*^  to  fix  with  certainty  the  starting  point  in  the  deeds  to  Coghill 
and  Whitcomb."  To  do  so  would  be  to  find  a  fact,  and  that 
is  the  province  of  the  jury,  not  of  the  Court  We  have 
attempted  to  give  a  construction  to  the  deeds  tiat  will  serve 
as  a  means — a  rule — to  the  jury,  by  which,  coupled  with  the 
evidence,  they  may  find  the  beginning  point  of  the  land 
described  in  Uie  Coghill  and  Whitcomb  deeds.  We  frequently 
state  a  portion  of  the  facts  in  a  case,  not  as  finding  them  from 
the  evidence,  but  to  give  application  and  point  to  our  reason- 
ing. If  we  mistake  the  facts  or  the  evidence,  it  cannot  by  any 
possibility  benefit  or  injure  either  party  in  a  new  trial  of  the 
action,  for  in  that  forum  the  parties  must  again  produce  their 
evidence  and  have  the  facts  found,  in  the  same  manner  as 
required  at  the  first  trial.    If  we  had  been  of  the  opinion  from 
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tte  evidence  that  the  beginniiig  comer  was  at  a  certain  tree 
or  stake  on  the  river,  and  had  so  stated,  and  if  on  a  new  tria) 
it  should  appear  that  another  tree  or  stake  was  the  point  of 
beginning,  our  opinion  wotdd  not  overrule  the  effect  cf  such 
evidence.  Hie  counsel,  affords  in  his  petition,  a  better  illus- 
tration than  the  case  we  just  supposed.  He  claims  that  we  are 
mistaken  in  saying  that  the  souliieast  comer  of  die  raneho  of 
Larkin's  children  was  uncertain  or  undetermined.  We  saw  no* 
evidence  in  the  record  showing  that  the  raneho  had  been  sur- 
veyed, or  that  the  comers  had  been  established,  and  in  the  ab- 
sence of  such  evidence  we  considered  that  at  the  date  of  the  deed 
to  Whitcomb  the  raneho  had  no  defined  comers ;  but  if  on  a  new 
trial  it  shall  appear  that  a  sui^eyhad  been  made  or  that  a  line 
or  comer  had  been  established,  the  jury  or  the  Court  below  will 
so  find,  without  regard  to  what  our  opinion —  not  finding — of 
the  fact  may  have  been. 

In  regard  to  fixing  the  startii^  pointy  we  have  done  only 
that  which  we  are  authorized  by  the  power  and  jurisdiction 
of  the  Court  to  do ;  that  is  to  say,  to  construe  the  deeds  and 
to  declare  the  law  arising  upon  our  construction  of  them,  and 
our  decision  thus  given  will  govern  the  Court  below  and  the 
jury,  in  ascertaining  the  bounds  of  the  premises  described  ia 
the  deeds. 

We  adhere  to  the  construction  of  the  deeds  we  have  given, 
holding  that  the  two  leagues  in  length  should  be  measured  in 
a  straight  line  from  the  point  where  the  southern  line  of  the 
raixcho  of  Larkin's  children  intersects  the  Sacramento  Siver. 
The  position  of  the  southern  line  of  the  raneho  of  Larkin's 
children,  like  any  other  fact  in  the  case,  must  be  proven  on 
the  new  trial,  by  competent  evidence.  Our  opinion  that  it 
was  or  was  not  proven  at  the  first  trial,  will  not  dispense  with 
proper  proof  at  the  new  triaL  We  must  have  been  strangely 
unfortunate,  in  the  selection  and  use  of  language  to  express 
our  opinion,  in  construing  the  deed  of  Larkin  to  Whitcomb, 
if  the.  learned  counsel  is  justified  in  saying  that  ''it  appears 
from  the  opinion  that  it  was  decided  rather  from  the  presumed 
or  supposed  intention  of  the  parties  to  the  deed,  rather  than 
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frwtt'  tbe  language  itself  of  the  deed/'  eta  We  attempted  to- 
read  and  interpret  the  words  of  the  deed  ^^in  the  light  of  the: 
surrounding  circumstances.^'  We  ascertain  the  intention  by. 
an  examination  of  the  words  of  the  deed,  not  by  a  resort  to 
presumption  or  supposition;  and  we  question  the  surrounding 
circumstances  to  learn  the  meaning  of  the  terms  employed  by 
the  parties — to  enable  us  to  occupy,  as  nearly  as  may  be,  the 
position  of  the  parties  when  executing  the  instrument 

It  will  be  a  8u£3cient  answer  to  the  statement  of  counsel, 
made  in  connection  with  his  remark  just  cited  —  that  he  drew 
the  deed  and  used  the  language  therein  contained,  to  express 
the  intention  he  now  contends  for^ — to  say  that  he  cites  no 
authority,  that  permits  the  parties  to  a  deed,  to  take  the 
witness  stand,  and  explain  the  meaning  of  the  instrument  they 
have  executed. 

'  If  the  language  employed  in  describing  the  distance  was  the 
same  as  that  used  in  the  description  of  that  portion  of  the 
land  left  out  of,  and  excepted  from  the  conveyance,  there 
would  be  far  more  force  in  the  appellant's  views  of  the  proper 
construction.  In  describing  the  distance  of  the  point  of  be* 
ginning,  from  the  rancho  of  Larkin's  children,  the  words  are: 
^^Two  Spanish  leagues  in  length  along  the  said  river;"  and 
in  respect  to  the  excepted  land  the  language  is:  ^'A  tract 
of  land  two  Spanish  leagues  in  length  along  and  with  the  said 
river."  A  road  may  be  said  to  run  along  a  river  that  passo 
from  point  to  point  on  the  river,  without  following  its  mean- 
ders; but  the  boundary  of  a  tract  of  land  extending  along  and 
with  a  river,  would  coincide  with  the  meanders  of  the  river. 
Parties  intending  to  describe  a  course  or  distance,  coinciding 
with  the  bank  or  thread  of  a  river,  could  very  readily,  and 
naturally  would  use  language  like  that  employed  by  Mr. 
Green,  ike  surveyor,  in  giving  his  testimony — "the  meanders 
of  the  river"— or  words  of  similar  import 

Counsel  insist  that  the  tract  conveyed  was  not  nine  leagues 
in  quantity,  and  the  excepted  portion  two  leaguaB  in  quantity 
— that  is,. leagues  in  asea  of  land.  We  interpret  the  deeds  in< 
this  Tespeot  as  does  the  counsel  for  the  appellant    The  t^rma 
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"the  upper  two  leagues"  and  tlie  '* lower  nine  leagues"  were 
used  in  the  opinion  as  convenient  terms  of  designation,  to  a^oid 
a  long  paraphrase.  Our  construction  of  the  deeds,  giires  two 
leagues  as  the  length  of  the  upper  portion  of  the  rancho,  not 
included  in  the  conveyances  to  Coghill  and  Whitcomb,  without 
regard  to  its  width;  and  speaking  of  the  lower  nine  leagues 
conveyed  to  them,  we  said:  "From  the  point  of  beginning, 
the  eastern  line  extended  down  and  followed  the  river  nine 
leagues,  more  or  less,  to  the  southern  boundary,  and  the  tract 
extended  to  the  west  one  league,  more  or  less."  This  eoSBr 
ciently  indicates  the  sense  in  whidi  were  employed  the  terms 
"upper  two  leagues"  and  "lower  nine  leagues,"  as  desig- 
nating respectively  the  northern  and  southern  portions  of  the 
rancho,  as  separated  by  the  line  drawn  westerly  from  the  point 
of  beginning,  mentioned  in  the  deeds  to  Coghill  and  Whitoomb^ 
without  regard  to  the  quantity  of  land  in  either  tract 

Our  attention  is  again  called  by  the  appellant  to  the  deed  of 
the  28d  of  September,  1851,  executed  to  Seawell  and  Hastingi 
by  Larkin  and  Missroon  —  Larkin,  professing  to  act  f (ur  Miss- 
roon  under  the  power  of  attorney,  the  execution  of  whidi 
was  not  proven.  The  appellant  objected  to  the  deed  as  void 
for  uncertainty,  and  now  holds  that  if  not  void,  it  left  in  Lai^ 
kin  and  Missroon  one  undivided  third  of  the  tract,  out  of  whidi 
they  professed  to  convey  the  undivided  two  thirds.  We  were 
inclined  to  the  opinion  that  if  Larkin  had  not,  in  fact,  power 
to  execute  the  conveyance  for  Missroon,  the  conveyance  pur- 
porting to  be  for  the  undivided  two  thirds  of  the  premises,  was 
sufficient  to  convey  the  undivided  half  then  held  by  LazkiB, 
but  we  did  not  think  the  case  required  an  examination  and 
decision  of  that  point,  it  appearing  that  whatever  interest 
passed  by  that  conveyance  was  convoyed  to  Larkin  by  SeaweD 
and  Hastings  in  eighteen  hundred  and  fifty-six,  subeequent  to 
Larkin's  deed  of  his  interest  to  Whitcomb.  Counsel  have 
failed  to  point  out  an  important  discrepancy  between  the 
description  of  the  premises  in  the  two  deeds.  In  our  previous 
examination  of  the  record,  we  bad  the  impression  tiiat  the 
description  of  the  premises  conveyed  by  Larkin  and  Musmm 
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to  Hastings  and  Seawell,  by  the  deed  of  September  28,  1851, 
was  identical  with  that  in  the  deed  of  Hastings  and  Seawell  to 
Larkin  and  Missroon  of  the  same  date  (except  Hiat  one  was  of 
the  undivided  two  thirds,  and  the  other  of  the  undivided  one 
third  of  the  tract  of  land),  and  was  also  identical  with  that 
contained  in  the  deed  of  March  26,  1856,  from  Hastings  and 
Seawell  to  Larkin,  which  purported  to  reconvey  the  lands  so 
described  in  the  deed  of  September  28..  1851,  from  Larkin 
and  Missroon  to  Hastings  and  Seawell,  and  which  professed  to 
recite  the  precise  description  in  the  deed  of  September  23, 
1861 ;  but  upon  a  further  examination  of  the  transcript,  it  is 
found  that  the  descriptions  materially  differ.  ,  Li  the  deed  of 
September,  28,  1851,  by  Larkin  and  Missroon,  a  portion  of  the 
description  is  as  follows:  "Two  Spanish  leagues  (or  dos  sitios 
de  ganado  mayor)  of  land,  on  the  west  bank  of  the  Sacramento 
Biver,  part  of  the  land  formerly  known,  as  the  Coins  tract, 
including  the  Town  of  Colusa,"  etc.;  while  in  the  two  other 
deeds  the  description  is :  "  Two  Spanish  leagues  (dos  sitios  de 
ganado  mayor)  of  land,  on  the  west  bank  of  the  Sacramento 
Biver,  part  of  the  land  formerly  known  as  the  Jimeno  grant, 
now  known  as  the  Colusa  tract,  including  the  Town  of  Colusa," 
etc  Doubtless  one  of  the  latter  two  deeds  was  before  us 
when  considering  the  appellant's  point  that  the  first  deed  was 
void  for  uncertainty.  If  the  deed  is  correctly  copied  into  the 
transcript,  there  would  appear  to  be  more  force  in  the  appel- 
lant's objection,  than  we  formerly  gave  it*  We  would  be  jus- 
tified in  supposing  that  there  was  a  mistake  in  one  of  the 
copies,  and  as  we  might  do  one  of  the  parties  an  injury  by 
passing  upon  a  deed  incorrectly  copied  into  the  record,  we 
decline  to  pass  on  any  question  arising  upon  either  of  the  three 
deeds. 

The  learned  counsel  for  the  respondents  earnestly  urges  us 
to  affirm  the  judgment,  for  the  reason  that  the  evidence  shows, 
as  he  says,  that  the  defendants'  possessions  were  not  included 
within  the  lands  described  in  the  appellant^s  deeds.  We 
have  remarked  that  we  do  not  agree  wiA  him  in  holding  that 
those  deeds  convey  nine  Spanish  leagues  in  quantity.     It  is  the 
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duty  of  the  jury — not  of  the  Court — to  locate  the  deeds  upon 
the  land,  and  if  the  respondents  were  satisfied  that  the  evi- 
dence showed  that  the  deeds,  when  a  proper  location  of  them 
was  made,  would  not  include  the  land  in  controversy,  they 
could  well  have  rested  their  cate  at  that  point;  but  it  is  tibdr 
misfortune  that  they  have  introduced  illegal  evidence  of  such 
a  description  that  it  is  impossible  for  us  to  determine,  whether 
the  jury  found  for  them  on  the  legal  or  illegal  evidence. 

If  the  proof  by  the  witnesses  was,  as  the  respondents  assert, 
that  they  were  all,  except  Eoberts,  above  what  they  call  the 
dividing  line  between  the  upper  two  and  lower  nine  leagues, 
it  might  not  necessarily  follow  that  they  were  entitled  to  a 
verdict,  for  they  admit  that  they  were  in  possession  of  the 
"  premises  in  controversy,*'  which,  according  to  the  pleadings^ 
are  the  premises  described  in  the  complaint,  and  which  we 
understand  to  extend,  south  of  the  said  dividing  line.  . 

1^0  appeal  was  taken  from  the  judgment  against  defendant 
Amos  Roberts,  and  that  judgment  is  not  before  us  for  review. 

The  judgment  entered  May  14,  18  63,  is  reversed  and  the 
cause  remanded. 


SAMUEL  G.   BOYOE   v.   THE  CALEFOEKIA   STAGE 

CfOMPANY. 

IUMA0B8  roK  PnsoNAL  InjDBm. —  In  an  action  against  a  stage  compsay  t» 
recover  damages  for  personal  Injuries  occasioned  by  the  OTertam  eC  tin 
coach,  .it  is  onlj  necessary  for  the  plaintiff  to  prove  the  overturn  and  the 
injuries  he  sustained.  The  presumption  of  law  is,  that  the  overturn  occurred 
through  the  negligence  of  the  defendant,  and  the  burden  of  proving  that  that 
has  been  no  negligence  is  cast  on  the  defendant.  In  order  to  rebnt  the  pre- 
sumption of  negligence,  the  defendant  must  show  that  the  overturn  was  tbe 
result  of  inevitable  casualty,  or  of  some  cause  which  human  care  and  fore- 
sight could  not  prevent 

IKBTBUCTIONS  TO  A  JUBT. —  Couuscl  may  propose  Instructions  to  the  Court 
but  the  Court  is  not  compelled  to  give  or  refuse  them  as  asked.  If  in  the 
opinion  of  the  Judge  the  proposed  instructions  are  defective  In  form  of  ex- 
pression, or  erroneous  In  law,  he  may  modify  them  in  either  particular  tod 
give  them  to  the  Jury  in  their  modified  form,  or  he  may  refuse  them  sito- 
gether. 

Vjalajccb  between  ALLBGATioiia  AND  Pboof. —  If  Itt  the  progress  of  a  trtal 
evidence  Is  offered  by  the  plaintiff  at  variance  with  the  allegations  of  tb« 
complaint,  and  the  counsel  for  the  defense  does  not  object  to  it  at  the  thae. 
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nor  mow  fo  strike  It  out  upon  tlio  ground  of  TarUnce,  the  error  Is  wftiTeiS, 
and  the  Court  may  Instruct  the  Jury  In  relation  to  the  whole  field  of  Inquiry 
covered  by  the  evidence. 

■bbob.— A  Judgment  will  not  be  reverted  hecante  an  error  has  Intervened  In 
the  course  of  a  trial,  which  does  not  prejudice  the  defendant's  case. 

Chancb  VBRDidr. —  A  verdict  which  Is  arrived  at  by  each  one  of  the  jurymen 
marking  such  sum  as  he  thinks  proper,  and  then  adding  the  several  sums 
together  and  dividing  the  total  by  twelve,  and  making  the  quotient  the  ver- 
dict, is  not  a  chance  verdict  within  the  meaning  of  the  second  subdivision 
of  section  one  hundred  and  ninety-three  of  the  Practice  Act 

Impeachment  or  Ybbdict  or  a  Jubt. —  The  verdict  of  a  jury  cannot  be  im- 
peached by  the  affidavits  of  the  jurors,  except  when  the  verdict  Is  arrived  at 
by  a  resort  to  the  determination  of  chance. 

BuLa  OF  Damagis. —  In  all  cases  where  there  is  no  rule  of  law  regulating  the 
assessment  of  damages,  and  the  amount  does  not  depend  on  computation,  the 
Judgment  of  the  Jury,  and  not  the  opinion  of  the  Court,  is  to  govern,  unless 
the  damages  are  so  excessive  as  to  warrant  the  belief  that  the  Jury  must 
have  been  Influenced  by  partiality  or  prejudice. 

Appual  from  the  District  Courts  Tenth  Judicial  District, 
Tuba  Comity. 

The  facts  are  stated  in  the  opinion  of  the  C!ourt  . 

Charles  E.  Filkins,  for  Appellant 

The  Court  erred  in  overruling  the  motion  of  defendant  for  a 
new  trial  on  the  ground  of  misconduct  on  the  part  of  the  jury^ 
in  deciding  the  case  by  a  resort  to  gambling.  (See  Statutes  of 
1862,  p.  38;  Wilson  et  al.  v,  Berryman  et  al.,  6  Cal.  44;  Har- 
ney V.  Eickeit,  15  Johnison,  87 ;  Roberts  et  al.  v.  FalUs,  1  Cowen, 
238;  Donner  y.  Palmer  et  al,  23  Cal.) 

W.  0.  Belcher  and  0.  E.  t)e  Long,  for  Kespondent 

Appellant  claims  that  the  Court  must  give  or  refuse  instruc- 
tions as  they  are  asked. 

It  is  true  that  the  late  Supreme  Court  seem  to  have  held  in 
Conrad  v.  Lindley,  2  CaL  173;  Russell  v.  Am^or,  3  Cal.  400; 
and  Jamson  v.  Quivey,  6  CaL  490,  that  instructions  must  be 
given  substantially  as  asked  for;  that  the  Court  might  modify 
the  phraseology  so  as  to  make  it  more  intelligible  to  the  jury, 
but  could  not  alter  the  sense.  It  is  noticeable,  however,  that 
there  was  nothing  iu^  either  of  those  cases  to  caQ  for  any  such 
decision  or  rule;  that  in  each  of  those  cases,  the  instructions, 
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RB  asked,  clearly  and  correctly  expressed  the  law  of  the  case, 
and  ae  modified  and  given,  did  not 

Sucli  a  rule  was  at  one  time  adopted  in  Alabama,  but  was 
discarded,  after  mature  eonaiderationj  in  Long  v.  Rogers,  19 
Ala*  321,  and  if  it  can  be  said  to  exist  here  since  the  decisiaD 
in  Lawrence  v,  Fulton^  19  Cal.  690,  Califomia  is  the  only  State, 
eo  far  as  we  have  been  able  to  discover  from  a  pretty  careful 
examination  of  the  reports,  in  which  ench  a  rule  obtains- 

In  Vaughan  v.  Porter,  16  Vt.  268,  Mr.  Justice  Ecdfield  says: 
"  In  regard  to  all  written  Teqnesta^  the  Court  are  never  bound 
to  regard  them  in  their  charge,  unless  they  are  couched  in  such 
terms  as  to  be  sound  to  the  full  extenL  The  fact  that  some 
somid^  lam  might  be  extracted  from  the  requests,  or  that,  in 
general  terms,  they  may  be  sound  law,  with  certain  qualifica- 
tions, is  not  enough.  They  must  be  wholly  sound  law,  and 
%vithont  any  necessary  qualification,  or  it  is  not  error  for  the 
Court  to  refuse  to  charge  as  requested-  *  *  *  These  written 
requests  are  more  in  the  nature  of  briefs  than  anything  else, 
*  *  *  But  the  truth  is,  these  written  arguments,  in  the  waj 
of  requests,  are  of  but  little  uae.  The  Court  are  bound  fti 
charge  upon  every  point  material  to  the  case  upon  which  there 
is  evidence,  and  to  charge  correctly  and  f  uHy,  whether  requested 
or  not."  And  in  Campbell  v.  Day,  16  Vt,  560,  the  same  Court 
say :  *^  It  is  incumbent  on  the  Court  to  charge  the  law  correctly, 
and  they  may  adopt  their  own  language/* 

In  Lowry  v*  Beckner,  5  B,  Monroe,  42,  the  Court  of  Appeals 
of  Kentucky  say:  "The  Court  had  the  unquestionable  ri^t 
to  refuse  all  the  instructions  asked  on  both  sides,  and  give  such 
prepared  by  himself  as  might  be  illustrative  of  the  principles 
of  law  involved  in  the  controversy,  in  any  aspect  of  the  proof," 

In  Theobald  v.  Hare,  in  the  same  Couxt,  (8  B.  Monroe,  42,) 
the  question  of  a  material  modification  was  directly  before 
the  Court,  and  it  was  decided  that  it  is  proper  to  modify  or 
add  to  instructions  asked  by  a  party,  to  meet  the  Court^B  opin- 
ion of  the  law  of  the  case. 

In  Mask  V.  The  State,  36  Miss.  7  George,  94,  the  Higt 
Court  of  Errors  and  Apgeala  of  Mississippi  say:   '^II  is  aot 
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only  the  right,  hut  the  duly  of  the  presiding  Judge,  to  modify 
all  instructions  so  as  to  make  them  conformable  to  his  own 
views  of  the  law.  In  the  exercise  of  this  right,  this  Court  is 
to  presume  that  the  high  and  dignified  tribunals  to  whose  dis- 
cretion it  is  previously  committed,  are  always  actuated  by 
motives  consistent  with  the  delicate,  responsible,  and  important 
trusts  confided  to  their  care. 

^'  While,  therefore,  we  admit  the  soundness  and  force  of  the 
views  of  counsel  aa  to  the  impolicy,  as  a  general  rule,  of  the 
xmneceseary  interference  of  the  Court  in  modifying  instructions 
for  the  defendant,  drawn  with  legal  accuracy  and  precision, 
both  as  to  the  terms  employed  and  the  principles  declared,  yet 
this  is  a  matter  of  discretion  and  taste  for  their  determination, 
and  not  ours,  so  long  as  they  properly  dedare  the  law  given 
in  charge/* 

Was  there  any  misomduct  on  the  part  of  the  jury  in  adopt- 
ing  the  means  tiiey  did  to  arrive  at  their  verdict? 

The  rule  is  well  settled  that  the  affidavits  of  jurors  in  excul- 
pation of  themselves,  and  in  suppprt  of  their  verdict,  are  ad- 
missible, and  that  they  are  not  admissible  to  impeach  their 
verdict,  unless  rendered  so  by  special  statute.  This  case  is  not 
brought  within  the  statute —  it  was  not  ^^  a  resort  to  the  deter- 
mination of  chance,"  but  simply  finding  the  average  of  the 
deliberate  judgments  of  the  jurors,  formed  and  expressed  under 
the  solemnities  of  an  oath.  Until  the  contraiy  is  shown,  we 
must  suppose  that  each  juror  expressed  his  own  judgment  hon- 
estly. 

As  was  said  by  the  Supreme  Court  of  Virginia,  in  Thomp^ 
mm  8  Case,  8  Qxattan,  637 :  ^'  What  more,  we  would  ask,  have 
the  jury  done  in  this  case  than  what  we  know  is  of  every  day 
occurrence  in  trials  of  Courts  of  equity,  where,  when  a  ques- 
tion of  damage,  or  value^  or  compensation,  arises  before  the 
Master,  and  when  witnesses  of  equal  credibility,  or  integrity 
and  intelligence,  differ  in  their  eetimates,  the  Master  adopts 
as  his  assessment  an  average  of  the  estimates  of  sudi  witnesses ; 
and  this  practice  is  sanctioned  by  a  Court  of  equity,  which  is 
a  Court  of  conscience,  as  it  is  by  law  and  justice.    Indeed,  in 
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some  cases,  it  may  be  considered  a  rule  of  necessity  as  well  as 
convenience."  At  least,  there  is  no  el^nent  of  chance  in  such 
a  method.  It  does  not  in  any  respect  resemble  throwing  up 
cross  or  pile,  as  in  Mellish  v.  Arnold,  1  Bxm.  51,  or  hnstliug 
half  pence  in  a  hat,  as  in  Parr  v.  Seaver,  Barnes,  438,  or  draw- 
ing lots,  as  in  Hale  v.  Cove,  1  Stra.  642,  or  flipping  coppers,' 
or  throwing  dice,  or  any  other  means  resorted  to  for  the  dete^ 
mination  of  any  matter,  when  men  are  willing  to  trust  to 
blind  chance  rather  than  their  own  judgments.  ,  The  whole 
subject  is  ably  discussed  in  Thompson'a  Case,  8  Grattan,  637. 
(See  also  Cowperthwaite  v*  Jones,  2  DalL  65;  Chandler  ▼. 
Baker,  2  Harrington,  387;  Heath  v.  Conway,  1  Bibb,  398; 
Opinion  of  Chief  Justice  Kent  in  Smith  v*  Cheatham,  3  Caines, 
61 ;  Dana  v.  Tucker,  4  Johns.  488.) 

0.  E.  FUkins,  for  Appellant^  on  petition  for  rehearing. 

The  common  law^  as  well  as  American  authorities,  agredng 
that  such  a  verdict  as  the  one  rendered  in  this  case  is  vicious 
and  void,  and  ought  not^  in  morals  or  in  law,  be  permitted  to 
stand.  And  a  number  of  cases  show  that  hearsay  evideaace 
(the  remarks  of  jurors  on  the  Bubject,  and  the  testimony  of 
the  officer  having  a  jury  in  charge  as  to  what  he  saw  the  jurors 
do  and  heard  them  say  in  the  jury  room)  has  been  held  good 
enough  evidence  to  impeach  such  verdicts.  And  thus,  in  the 
anxiety  of  the  law  to  detect  and  punish  fraud  on  the  part  of 
jurors,  the  ordinary  rule  of  evidence  has  been  changed. 

To  the  general  rule  that  the  affidavit  of  a  juror  is  inadmis- 
sible to  impeach  the  verdict  there  is  an  important  exception 
which  those  learned  authors  distinctly  enunciate  in  their  text 
in  3d  Graham  &  Waterman  on  "New  Trials,  1,447,  under  the 
head  of  '^Aa  to  the  mode  adopted  in  their  finding/*  which  is  as 
follows: 

*^  But  though  jurors  after  a  verdict  caimot  be  permitted  to 
testify  as  to  the  reasons  and  motives  of  their  determinatioii, 
yet  they  may  show  the  mode  adc^pted  by  them  in  deciditig  as 
to  the  amount  of  damages.''  (8  Harrington,  469; - 6  HasSi 
272;  7  Mass.  110;  6  Pickering,  206.) 
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It  is  conceded  that'uii^r  the  law  as  it  existed  prior  to  lie 
Act  of  March  5,  1862,  (inbject  to  one  exception,  which  will 
be  hereafter  explained,)  the  reasoning  of  the  Court  is  right; 
and,  consequently,  if  that  statute  does  not  materially  alter  it, 
and  the  case  does  not  fall  within  the  exception,  theris  is  no 
ground  for  complaint  on  the  part  of  the  respondent 

The  relevant  part  of  the  statute  is  contained  in  its  Second 
section,  which  reads  as  follows: 

'*  Misconduct  of  the  jury,  and  whenever  any  one  or  more  of 
the  jurors  shall  have  been  induced  to  assent  to  any  general 
or  special  verdict,  or  to  a  finding  on  any  question,  or  questions, 
submitted  to  them  by  the  Court,  by  a  resort  to  the  determi- 
nation of  chance;  such  misconduct  may  be  proved  by  the 
affidavits  of  any  one  or  more  of  the  jurors," 

The  learned  Court  will  agree  with  me  that  the  law  as  it 
existed  for  twelve  years  in  this  State,  as  to  how  misconduct 
on  the  part  of  jurors  could  be  proved,  was  unsatisfactory,  and 
that  the  legislative  department,  in  the  exercise  of  its  undoubted 
authority,  intended,  by  the  law  of  Marcli  5,  1862,  to  a  greater 
or  less  extent  to  remedy  the  mischief  by  holding  jurors  to  a 
more  conscientious  disdiarge  of  their  duties,  and  removing 
from  them  the  temptation  to  careless  or  dishonest  action,  which 
the  rules  of  the  common  law  excited  by  withholding  the  only 
means  of  detecting  it 

A  verdict  reached  by  the  mode  adopted  in  this  case  is  called 
a  "  chane6  verdict/'  by  the  Supreme  Courts  of  the  States  of 
Massachusetts,  ITew  York,  Bhode  Island,  Indiana^  Tennessee, 
and  Iowa,  and  also  by  the  learned  authors,  Graham  and  Water- 
man. {i)orr  V.  Fenno,  12  Pickering,  621;  Dtmn  v.  Hull,  8 
Blackford,  82;  Forbes  v,  Howard,  4  R.  I.  864;  Harvey  v. 
Pickett,  15  John.  87;  Mofnmx  v.  Meloncjf,  8  Iowa,  81;  8 
Grahiim  &  Waterman,  1,447.) 

By  the  Court,  SANDBBsoir,  C,  J. 

This  action  was  brought  to  recover  damages  on  account  of" 
personal  injuriess  sustained  by  the  plaintiff  by  reason  oi  the 

Vol.  ZXV.— so 
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negligent  and  careless  upsetting  of  the  defendant's  stage 
coach  upon  which  he  was  a  passenger.  The  damages  were 
laid  in  the  complaint  at  fiftj  thousand  dollars,  and  the  jury 
found  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of  sixteen 
thousand  and  five  hundred  dollars.  The  defendant  moved  for 
a  new  trial,  which  was  denied.  The  appeal  is  from  the  judg- 
ment and  order. 

The  facts  as  gathered  from  the  testimony  contained  in  the 
record  are  substantially  as  follows:  On  the  19th  of  October, 
1861,  the  respondent  paid  the  usual  fare  and  took  passage  in 
(me  of  defendant's  coaches^  to  be  conveyed  from  Downieville, 
in  Sierra  County,  to  Marysville,  in  Yuba  County.  He  took  t 
seat  on  the  outside  with  the  driver.  The  coach  started  soon 
after  midnight  The  moon  was  near  its  full,  and  the  nig^t 
dear  and  bright  About  two  o'clock  in  the  morning,  the 
coach  was  slowly  ascending  Qoodyear's  Bar  hill,  and  was 
about  a  mile  from  the  sunmiit  At  that  point  the  road  curves 
aroimd  a  very  steep,  rocky  ravine.  The  roadway  was  con- 
structed by  digging  into  the  bank  on  the  upper  or  ri^t  hand 
side,  and  building  a  rock  crib  about  eleven  feet  in  hei^t  (m 
the  lower  side  and  filling  in  with  rock  and  eartL  A  log  about 
eighteen  inches  in  diameter  was  placed  on  the  edge  of  the  rock 
crib  or  wall,  and  was  a  little  higher  than  the  road.  The  road 
was  wide  enough  for  the  convenient  passage  of  a  ooach,  mole 
team  or  any  kind  of  ordinary  vehicle,  and  the  track  for  the 
lower  wheel  was  about  two  feet  from  the  edge  of  the  wall  or 
crib. 

As  the  coach  approached  this  curve,  it  turned  out  from  the 
usual  track  at  a  small  angle,  and  gradually  approached  the 
edge  of  the  wall  or  crib  instead  of  following  aroimd  the  eam, 
and  tracked  along  the  log  nearly  its  whole  length,  when,  hav- 
ing passed  beyond  the  highest  pmnt  of  its  circumfereiiee,  cna 
of  the  wheels  slipped  over  the  outer  fdde  of  the  log^  and  the 
coach,  horses  and  passengers  were  precipitated  down  the 
ravine.  The  respondent  was  very  severely  and  dangerously 
injured,  having  his  lower  jaw  broken  in  three  places,  the 
upper  jaw  separated  from  ita  bony  attachment,   hia  ri^t 
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shoulder  dislocated  and  the  right  shoulder-blade  broken,  the 
skull  fractured,  the  face,  mouth  and  body  bruised,  contused 
and  wounded.  His  injuries  were  of  so  serious  a  character  as 
to  render  him  entirely  insensible  for  many  days,  and  for  a  con- 
siderable time  to  render  his  reooyery  doubtful,  and  were  sudi 
as  to  require  the  removal  of  portions  of  the  bone  of  the  lower 
jaw  and  to  produce  great  and  permanent  disfigurement 

Up  to  the  time  of  the  trial  of  the  case,  more  than  a  year 
and  a  half  after  the  accident,  he  had  not  acquired  the  ordinary 
use  of  the  lower  jaw;  the  right  shoulder  and  arm  were  stiff 
and  weak  and  the  hand  partially  paralyzed,  being  unable  to 
perform  any  labor  except  with  the  left  hand*  The  plaintiff 
was  a  laborer  by  occupation,  and  ihe  injuries  to  the  right 
shoulder  and  arm  were  of  such  a  character  as  to  permanently 
impair  his  capacity  for  laborious  pursuits. 

Previously,  and  up  to  the  time  of  the  aooident)  he  was  a 
strong,  healthy  man,  and  had  the  perfect  use  of  all  the  memr 
hers  of  his  body. 

I.  The  first  point  made  by  counsel  for  appellant  is  to  the 
effect  that  the  verdict  is  not  sustained  by  the  evidence  when 
taken  in  connection  with  and  confined  to  the  allegation  of 
carelessness  and  negligence  contained  in  the  complaint  And 
in  support  of  this  proposition  it  is  argued  that  the  only  alle- 
gation of  negligence  contained  in  the  complaint  relates  to  tha 
manner  of  driving  and  nothing  else;  that  there  is  no  evideikce 
whidi  explains  the  cause  of  the  accident,  and  that  there  is 
evidence  furnished  by  numerous  experts  which  establishes  the 
character  of  the  driver  for  care  and  skill,  which  evidence  rebuts 
the  presumption  of  carelessness  and  negligence  on  his  part, 
arising  from  the  fact  that  the  ooach  was  overturned. 

Admitting,  for  the  sake  of  the  argument,  that  the  allegation 
of  negligence  is  as  narrow  as  coimsel  for  appellant  daims  it 
to  be,  and  that  the  cause  of  the  accident  is  unexplained  by  the 
testimony,  and  lliat  the  general  reputation  of  the  driver  for 
care  and  skill  is  established  beyond  question  by  the  evidence, 
it  does  not  follow  that  the  overturning  of  the  ooach  is  to  be 
charged  to  the  account  of  unavoidable  acddent^  or  to  some 
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terial  90  far  as  tHe  point  under  oonsideratioa  is  concerned. 
The  plaintiff  did  not  undertake  to  prove  where  the  negligence 
rested,  Jior  did  the  law  require  him  to  do  so;  and  in  our  judg- 
ment the  defendant  failed  to  show  that  it  did  not  rest  where 
be  claims  the  complaint  had  placed  it.  At  the  point  where 
the  overturning  occurred  the  road  formed  the  arc  of  a  circle. 
Instead  of  moving  on  the  arc  the  team  took  the  chord,  and 
went  so  near  the  precipice  as  to  allow  the  wheels  to  run  off. 
There  was  no  such  abrupt  turning  out  of  the  beaten  track  iis 
would  probably  result  from  a  sudden  fright;  on  the  contrary, 
the  team  seems  to  have  moved  in  a  straight  line,  or  nearly  so, 
instead  of  following  the  curve  of  the  road.  They  were  going 
up  hill  and  moving  in  a  slow  walk.  One  cannot  read  the 
evidence  in  connection  with  the  diagram  contained  in  the  record 
without  coming  to  the  conclusion  that  the  overturning  whidi 
caused  nearly  fatal  injuries  to  the  plaintiff,  and  death  to  some 
of  the  other  passengers,  was  the  result  of  careless  inattention 
on  the  part  of  the  coadiman  in  not  keqping  his  team  in  the 
road.  This  could  not  have  happened  from  his  inability  to  see 
the  road,  for  it  was  a  clear  moonlight  night,  but  it  is  most 
probable  from  the  evidence  that  his  inattention  was  the  result 
of  drowsiness,  induced  by  the  hour  and  the  nae  of  too  mudi 
liquor. 

II.  The  defendant,  upon  the  trial,  asked  the  Court,  among 
otihers,  to  give  the  following  instructions: 

1.  ''That  in  order  to  find  for  the  plaintiff,  the  jury  must 
find  that  the  stage  coach  was  driven  in  a  ''careless,  negligent 
or  unskilful  manner."  The  Court,  upon  its  own  motion, 
added  after  the  word  manner,  "or  tiiat  there  was  some  fault 
on  the  part  of  the  proprietors." 

2.  "  If  the  jury  believe,  from  the  testimony,  that  the  coach 
was  upset  by  the  act  of  the  horses,  as  in  becoming  frightened^ 
or  from  other  cause  which  was  not  the  fault  of  the  driver, 
then  they  should  find  for  the  defendant"  The  Court  added  to 
this  instruction,  after  the  word  "  driver,"  the  words  "  or  pro^ 
prietors.'' 

8.  "If  the  jury  find  from  the  testimony  that  the  driver 
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(Miles  Nesmith)  was  a  person  of  competent  skill  and  in  every 
respect  qualified,  and  suitablj  prepared  for  the  business  in 
which  he  was  engaged,  and  the  accident  was  occasioned  bj  no 
fault  or  want  of  skill  or  care  on  his  part^  th^i  the  defendant 
is  not  liable  in  an  action  for  damages  in  this  case,  and  the  jury 
should  find  for  the  defendant."  To  this  the  Court  added,  after 
the  words  **  on  his  part,"  the  words  "  or  the  proprietors." 

Counsel  for  the  appellant  insists  that  if  the  foregoing  instruc- 
tions were  correct  in  law,  the  Court  was  bound  to  give  them 
as  asked,  without  any  modification  which  would  alter  their 
sense,  and  in  support  of  that  proposition  cites  Conrad  v.  lAnd- 
ley,  2  Cal.  173 ;  Russell  v.  Amador ^  3  Cal.  400;  and  Jamson  v. 
Quivey,  5  Cal.  490. 

To  those  cases,  so  far  as  tiiey  may  be  construed  to  uphold 
the  doctrine  that  a  party  may  of  right  insist  that  an  instruc- 
tion shall  be  given  or  refused,  as  ashed,  and  that  a  modification 
thereof  by  the  Court,  whether  right  or  wrong,  is  of  itself  error, 
we  are  unable  to  give  our  assent.  It  is  the  duly  and  province 
of  the  Judge  to  expound  the  law,  and  it  is  his  right  and  priv- 
ilege, in  doing  so,  to  select  and  make  use  of  such  language  and 
illustration  as,  in  his  judgment,  is  best  calculated  to  explain 
the  same  and  render  it  clear  to  the  comprehension  of  the  jury. 
Upon  him  the  law  imposes  the  duty,  and  he  may  determine  the 
maimer  of  its  performance.  Counsel  may  propose  such  instruc- 
tions as  their  wisdom  may  suggest,  and  submit  them  to  the 
Judge;  but  beyond  this  they  have  no  legal  right  to  dictate  to 
the  Judge  either  the  form  or  substance.  If,  in  the  opinion  of 
the  Judge,  such  instructions  are  defective  in  form  or  expression, 
or  erroneous  in  law,  he  may,  at  his  election,  modify  them 
in  either  particular,  and  give  them  to  the  jury  in  their  modi- 
fied form,  or  he  may  refuse  to  give  them  jJtogether.  If  error 
be  assigned  upon  such  instruction,  the  test  question  is  not, 
Did  the  Judge  modify  the  instruction!  On  the  contrary,  the 
test  is  the  same  as  in  other  cases,  and  is  to-  be  applied  to  the 
instruction  in  its  modified  form;  and  if  it  appear  that  the 
instruction  as  modified  correctly  states  the  law,  no  error  has 
intervened.     This  Court  passes  upon  instructions,  so  far  as 
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they  are  given,  in  the  form  in  which  they  were  received  by 
the  jury;  and  the  fact  that  they  were  prepared  by  counsel, 
and,  before  given,  modified  by  the  Court,  cannot  be  regarded 
as  error  per  $e,  or  as  having  any  bearing  whatever  upon  the 
question  of  error.     (Long  v.  Rogers,  19  Ala.  821.) 

It  is  next  claimed  that  the  instructions  as  modified  are  erro- 
neousy  because  they  are  broader  than  the  issue  of  negligence 
tendered  in  the  complaint  and  instruct  the  jury  in  effect  that 
they  need  not  confine  their  deliberations  upon  the  question  of 
negligence,  solely  to  the  manner  in  which  the  coach  was  driven, 
but  may  go  beyond  the  driver  in  search  of  negligence,  and 
inquire  from  the  evidence  whether  the  defendant  was  in  fault 
in  other  particulars  than  the  mere  manner  of  driving. 

In  support  of  this  position  it  is  argued  that  the  allegation  of 
negligence,  as  contained  in  the  complaint,  does  not  embrace 
the  whole  field  of  the  defendant's  obligation  and  duty,  but  is 
narrowed,  by  the  language  used,  to  the  carelessness  and  negli- 
gence of  the  coachman  in  managing  and  driving  his  team; 
that  under  this  allegation  the  plaintiff  could  not  recover  if  the 
overturning  was  the  result  of  negligence  other  than  careless 
driving,  and  that  therefore  the  inquiries  of  the  jury  should 
have  been  confined  by  the  Court  to  the  manner  in  which  the 
coachman  performed  his  duty. 

The  allegation  in  question  is  expressed  in  the  following 
terms :  ^^  And  this  plaintiff  further  avers  that  the  said  defend- 
ant then  and  there  received  this  plaintiff  as  such  passenger  in 
said  coadi  and  then  and  there  undertook,  and  it  became  its 
duty  to  use  due  and  proper  care  to  carry  and  safely  convey 
in  the  said  stage  coach  this  plaintiff  from  Downieville  to 
Marysville,  via  Goodyear's  Bar  and  Forest  City;  yet  the  said 
defendant,  regardless  of  its  duties  and  undertakings,  did  not 
use  proper  care  in  the  transportation  of  this  plaintiff,  but  suf- 
fered and  permitted  the  stage  coach  to  be  driven  without  due 
eare  and  attention,  and  in  so  careless,  negligent  and  unskilful 
a  manner  that,"  etc. 

So  far  as  what  transpired  at  the  trial  can  be  gathered  from 
the  record,  both  parties  and  the  Courty  up  to  the  time  the 
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defendant  submitted  his  instructions,  proceeded  upon  the  theory 
thajt  there  was  nothing  in  the  complaint  restricting  the  field  of 
inquiry.  There  was  no  evidence,  however,  except  in  one  par- 
ticular, which  tended  in  the  least  to  fasten  blame  anywhere 
except  upon  the  driver.  There  was  some  slight  testimony  as 
to  the  character  of  the  nigh  wheel-horse  and  tending  to  diow 
that  he  was  inclined  to  shirk  the  performance  of  his  share  of 
the  labor.  Being  upon  the  side  of  the  precipice  over  which 
the  coach  and  team  were  precipitated,  it  is  possible  that  the 
failure  of  this  horse  to  perform  his  duty  may  have  had  a  slight 
tendency  to  swing  the  team  and  coach  toward  the  bank,  and 
thus  in  a  measure  the  unfitness  of  this  horse  may  be  said  to 
have  contributed  to  the  overturning  of  the  coach.  If  the  horse 
was  unfit,  and  his  unfitness  contributed  to  the  accident,  the 
fault  so  far  did  not  originate  with  the  driver  but  with  the 
defendant.  But  to  this  evidence  counsel  for  the  defendant  did 
not  object  at  the  time,  nor  did  he  afterwards  move  the  Oourt 
to  strike  it  out  upon  the  ground  of  variance.  On  the  con- 
trary he  introduced  evidence  for  the  purpose  of  contradicting 
it  and  establishing  the  fitness  of  the  horse.  When  the  Judge 
came  to  instruct  the  jury  upon  the  application  or  on  behalf 
of  the  plaintiff,  he  did  so  upon  the  theory  that  the  whole  field 
of  the  defendant's  obligation  and  duty  was  open  for  investiga- 
tion by  the  jury,  and  that  they  were  not  confined  to  the  man- 
ner of  driving;  yet  to  these  instructions  counsel  took  no 
exception.  On  the  contrary,  the  first  four  instructions  asked 
by  defendant,  and  given  by  the  Court,  proceed  upon  the  same 
theory,  and  the  modifications  of  the  Court  were  only  eadx  as 
were  necessary  in  order  to  make  the  defendant's  instructions 
consistent  with  each  other  and  in  harmony  with  those  whidi 
had  been  already  given  without  objection. 

Admitting  then  the  narrow  construction  put  upon  tlie  ooid- 
plaint  by  counsel  for  appellant  to  be  correct,  and  that  a 
slight  portion  of  the  testimony  is  at  variance  with  the  allega- 
tion, we  think  the  defendant  by  his  course  at  the  trial  waived 
the  objection,  or,  in  other  words,  failed  to  take  advantage  of 
it  at  the  proper  time.     But  it  ia  not  necessary  to  rest  our 
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decision  wholly  upon  tlii&  grotmd  In  our  "judgment  ^e  testi- 
mony'shows  beyond  question  that  the  whole  fault  lay  with 
the  coachman,  and  beyond  his  miscondu<&t  no  fault  attached 
to  the  defendant,  and  this  is  made  so  dear  by  the  circum- 
stances of  the  <Aae  in  evidence  that  it  eazmot  be  presumed 
that  the  jury  basdd  their  verdict  upon  any  other  ground  of 
negligence  than  that  averred  in  the  complaint;  The  evidence 
against  the  horse  was  very  slight,  and  the  probabiHiy  that  his 
laziness  contributed  to  the  catastrophe  still  more  so.  More^ 
over,  the  testimony  was  successfully  contradicted  by  the 
defendant,  and  with  no  show  of  reason  can'  it^be  daimed  that 
it  had  any  influence  upon  the  verdict  Such  being  the  case, 
the  instructions  in  question  could  not  have  misled  the  jury 
and  put  them  upon  a  false  scent  If  there  was  any  error,  we 
are  of  the  opinion  that  it  did  not  prejudice  the  defendant's 
case. 

m.  It  is  next  claimed  that  the  verdict  is  a  chance  verdict^ 
within  the  meaning  of  the  second  subdivision  of  section  one 
hundred  and  ninety-tbree  of  the  Practice  Act 

Admitting,  as  daimed  by  counsel,  that  the  amount  of  dam- 
ages given  by  the  jury  was  ascertained  by  each  marking  a  sum 
which  he  thought  proper,  then  adding  the  several  sums  and 
dividing  by  twelve,  and  that  it  had  been  previously  agreed 
that  the  quotient,  whatever  it  might  be,  should  be  their  ver- 
dict without  further  consultation,  still,  as  we  have  dedded  in 
Turner  v.  The  Ttcolumne  Water  (md  Mining  Company,  25  CaL 
897,  such  verdict  was  not  a  chance  verdict  within,  the  meaning 
of  that  section;  and,  although  vidous,  its  character  in  that 
respect  could  not  be  established  by  the  affidavits  of  the  jurors 
who  tried  the  case.  There  is  no  other  evidence  offered  in  sup- 
port of  the  charge  than  that  which  comes  from  the  jury,  and 
it  follows  that  the  verdict  stands^  unimpeached. 

"Not  can  we  disturb  the  verdict  upon  the  groimd  that  the 
damages  are  excessive.  The  rule  upon  this  point  is  well  stated 
by  Mr.  Justice  Wilde  in  Worster  v.  Proprietors  of  Cctnal 
Bridffe,  16  Pick.  547:  "In  all  cases  where  there  is  no  rule  of 
law  r^ulating  the  assessment  of  damages,  and  the  amount 
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does  not  depend  oh  computation,  the  judgment  of  the  joiy, 
and  not  the  opinion  of  the  Court,  is  to  govern,  unless  the  dam- 
ages are  so  excessive  as  to  warrant  the  belief  that  the  jurj 
most  have  been  influenced  by  partiality  or  prejudice,  or  have 
been  misled  by  some  mistaken  view  of  the  merits  of  the  case. 
In  the  present  case^  the  plaintiff  was  exposed  to  the  imminent 
peril  of  his  life,  to  great  bodily  and  mental  suffering,  and  we 
cannot  say  that  the  sum  assessed  by  the  jury  exceeds  a  reason- 
able compensation.  We  do  not  consider  whether  or  not.  we 
should  have  assessed  the  same  amount  of  damages,  if  the  case 
had  been  submitted  to  the  C!ourt  to  decide ;  for,  in  a  case  like 
the  present,  men  of  sound  judgment  may  differ  not  a  little  in 
estimating  the  compensation  which  the  circumstances  of  the 
injury  would  justi^ ;  and  it  is  the  judgment  of  the  jury,  and 
not  that  of  the  Court,  which  must  govern.  To  justify  the 
interposition  of  the  Court,  the  damages  must  be  manifestly 
exorbitant'^ 

We  see  nothing  in  this  case  to  warrant  the  belief  that  the 
verdict  is  the  fruit  of  passion  or  prejudiodi  {Aldrich  y.  PoUmt, 
84  OaL  618.) 

Judgment  affirmed* 

.  By  the  Court,  Sajrbiebson,  C.  J.,  on  petition  for  rehearing. 

We  are  asked  to  grant  a  rehearing  in  this  case  upon  two 
grounds:  First  —  Because  we  have  erred  in  holding  that  at 
oommon  law  the  verdict  in  this  case  cannot  be  impeached  by 
the  affidavits  of  the  jurors;  and  Second — Because  we  have 
erred  in  holding  that  the  verdict  is  not  a  chance  verdict  within 
the  meaning  of  the  second  subdivision  of  the  one  hundred  and 
ninety-third  section  of  the  Practice  Act  In  respect  to  these 
points  this  case  was  decided  upon  the  authority  of  Turner  A 
Piatt  V.  The  Tuolumms  Water  &  Mining  Company,  26  CaL  397. 
We  there  held  that,  although  there  was  some  conflict  of  authoi^ 
ity,  the  better  rule  was  that,  at  oommon  law,  the  affidavits  of 
jurors  could  not  be  received  for  the  purpose  of  impeaching 
their  vrdict    By  so  doing  we  did  not  eetablish  the  role  for 
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the  first  time  in  this  State;  on  the  contrary,  we  merely  affirmed 
a  rale  which  was  establi^ed  as  early  as  the  first  volume  of 
California  Beports  and  has  been  strictly  adhered  to  from  that 
time  to  the  present.     In  the  case  of  The  People  v.  Baker,  1 
Cal.  405,  Mr.  Justice  Bennett  said:  "We  consider  it  a  settled 
rule,  founded  upon  considerations  of  necessary  policy,  that  the 
testimony  of  a  juryman  cannot  be  received  to  defeat  his  own 
verdict.'^    In  Amsby  v.  Dickhouse,  4  CaL  108,  Mr.  Chief  Jus- 
tice Murray  said:   "It  is  well  settled  that  a  juror  cannot  be 
allowed  to  impeach  his  own  verdict    The  reason  of  this  whole- 
some rule  of  law  is  too  obvious  to  require  any  explanation.^' 
The  same  rule  was  declared  in  Castro  v.  Oill,  5  Cal.  42,  by  Mr. 
Justice  Heydenfeldt.    In  Wilson  v.  Berryman,  6  CaL  46,  the 
rule  was  again  reiterated  by  Mr.  Chief  Justice  Murray.     In 
The  People  v.  Wyman,  15  CaL  76,  the  verdict  was  sought  to 
be  impeached  upon  the  ground  that  it  was  not  a  fair  expression 
of  the  opinion  of  the  jury,  and  the  affidavit  of  one  of  the 
jurors  was  relied  on  for  that  purpose..    The  opinion  of  the 
Court  was  delivered  by  Mr.  Justice  Cope,  who  said:    ''We 
have  repeatedly  decided  that  this  cannot  be  done."     Thus  the 
law  of  this  question  had  becomye  too  firmly  established  in  this 
State  to  be  disturbed  by  the  judiciary,  and  in  order  to  ejSeet  a 
change  it  was  found  necessary  in  1862  to  resort  to  legislative 
action.    This  was  done,  and  it  was  enacted  that  verdicts  found  by 
a  ''resort  to  the  determination  of  chance"  might  be  impeached  by 
the  affidavits  of  the  jurors.    (Stats.  1862,  38.)    But  it  is  argued 
that  while  such  is  the  general  rule  at  common  law,  there  are 
exceptions  to  it.     Admitting  this  to  be  so,  we  answer,  in  the 
first  place,  that  the  Legislature  of  this  State  has  legislated  in 
regard  to  those  .exceptions,  and  that  such  legislation  has  super- 
seded the  common  law.     By  declaring  in  what  cases  verdicts 
may  be  impeached  by  the  affidavits  of  jurors,  the  Legislature, 
upon  the  maxim,  expressio  unius,  exclimo  alterius  est,  has 
declared  that  verdicts  of  a  different  class  shall  not  be  so  im- 
peached.   And  we  answer  in  the  second  place,  if  such  excep- 
tions exist,  this  verdict,  viewed  by  the  li^t  of  the  common 
law  as  heretofore  declared  in  this  State,  does  not  fall  within  the 
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exception.  In  Wilson  v.  Betryman,  before  cited,  the  verdict 
was  found  by  the  same  process  as  in  the  present  case.  The 
facts  were  brought  to  the  notice  of  the  Court  by  an  affidavit 
which  was  sworn  to  by  one  of  the  jurors  and  also  by  the 
Sheriff.  The  Court  expressly  held  that  the  affidavit,  so  far  as 
it  was  the  affidavit  of  the  juror,  could  not  be  received  to 
impeach  the  verdict  Thus,  however  it  may  have  been  else- 
where before  the  decision  of  the  present  case,  in  this  State  it 
had  been  judicially  determined  that  verdicts  like  the  present 
did  not  fall  within  any  supposed  exception,  but  were  within 
the  general  rule  of  the  common  law. 

As  stated  in  our  opinion  in  Turner  &  Plait  v.  The  Tuolumne 
Water  and  Mining  Company,  the  authorities  elsewhere  are 
conflicting.  We  do  not  attempt  to  reconcile  them;  to  do  so 
would  be  impossible.  We  ground  the  rule  upon  the  decisions 
and  the  legislation  of  this  State,  and  we  declare  the  law  to  be 
in  this  State,  however  it  may  be  elsewhere,  to  the  effect  that 
the  affidavits  of  jurors  cannot  be  received  in  any  case  to  im- 
peach their  verdict,  except  as  provided  in  the  second  subdivi- 
sion of  the  one  hundred  and  ninety-third  section  of  the  Practice 
Act.  And  in  conclusion  upon  this  branch  of  the  case,  we  may 
add  that  a  line  of  judicial  decision  which  struggles  to  multiply 
exceptions  to  a  plain  and  simple  rule,  founded  on  considera- 
tions of  the  wisest  policy,  is  not  to  be  favored;  on  the  con- 
trary, the  struggle  diould  be  to  bring  every  case  within  the 
rule,  lest  the  rule  itself  become  shadowy,  and  in  time  wholly 
disappear  in  a  multitude  of  exceJ)tioife. 

Upon  the  point  as  to  whether  the  verdict  in  this  case  is  a 
chance  verdict  within  the  meaning  of  the  one  hundred  and 
ninety-third  section  of  the  Practice  Act,  as  amended  in  ei^teen 
hundred  and  sixty-two,  our  opinion  remains  unchanged.  Id 
addition  to  what  is  said  upon  this  point  in  our  opinion  in 
Turner  &  Plait  v.  The  Tuolumne  Water  and  Mining  Company, 
{anie,ip.  397,)  reference  may  be  made  to  the  history  of  the  amend- 
ment of  eighteen  hundred  and  sixty-two,  for  the  purpose  of  ascer- 
taining what  the  evil  was  which  the  Legislature  had  in  view,  and 
for  which  they  sought  to  provide  a  remedy. 
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On  the- 1st  of  March,  1862,  a  judgment  was  rendered,  npon 
the  verdict  of  a  jury,  in  the  Twelfth -District  Court,  in  th« 
case  of  Dormer  v.  Palmer.  (The  case  is  reported  in  23d  Cal.> 
at  page  40.)  For  the  purpose  of  showing  how  the  verdict 
in  that  case  was  found,  we  make  the  following  extract  from 
the  opinion  of  the  Cpurt  delivered  by  Mr.  Justice  Crocker: 
"The  affidavit  of  one  of  the  jurors,  Day,  after  stating  gen- 
erally what  occurred  in  the  jury  room  in  the  way  of  discus- 
sion and  votes,  states  that  after  a  time  a  vote  unanimous  for 
the  plaintiff  was  taken,  but  immediately  thereafter  Hiller  and 
Fortune,  who  are  charged  with  the  misconduct,  recanted  and 
said  their  vote  was  not  according  to  their  convictions;  and 
soon  after  the  affiant  saw  Fortune  approach  Hiller,  and  heard 
him  propose  to  the  latter  that  he  would  place  a  piece  of 
money  and  the  latter  should  guess  heads  or  taite,  and  if  h6 
guessed  right  then  their  verdict  should  be  for  the  plaintiff; 
that  Hiller  assented;  that  Fortune  then  placed  a  piece  of 
money  and  covered  it  so  that  the  former  could  not  see  it;  he 
guessed,  and  they  announced  that  be  had  guessed  right,  and 
they  thereupon  agread  to  a  veidict  iot  the  plaintiff,  but  both 
said  it  was  still  contrary  to  their  convictions/' 

Here  was  a  clear  case  of  chance,  without  any  proof  of  th^ 
fact  except  by  the  affidavits  of  the  jurors.^  Under  the  law  as 
it  then  stood  these  affidavits  could  not  be  received.  The 
Legislature  was  in  session  at  San  Francisco,  where  the  case 
was  tried.  The  verdict  was  rendered  on  the  first  of  March. 
On  the  fifth  of  the  same  month  the  bill  amending  the  one  hun- 
dred and  ninety-third  section  of  the  Practice  Act  so  as  to  allow 
verdicts  to  be  impeached  by  the  affidavits  pf  jurors,  on  the 
ground  of  chance,  was  signed  by  the  Gknremor,  and  became 
a  part  of  the  law  of  the  land.  Thus,  aside  from  the  mere 
wording  of  the  law,  the  intent  of  the  Legislature  is  made  cleav 
by  a  legitimate  reference  to  the  facts  and  circumstances  which 
led  to  the  passage  of  the  Act  The  Act  was  made  broad 
enough  to  coyer  the  case  then  in  the  mind  of  the  Legislature 
and  others,  like  it.  In  our  judgment  the  verdict  in  this  case 
is  not  like  it     Some  cases  are  cited  by  counsel  where  the 
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Cotirt,  in  commenting  upon  verdicts  like  this,  loosely  employ 
the  words  "chance"  and  "hazard/*  but  the  precise  questioii, 
to  wit:  whether  such  a  verdict  is  a  chance  verdict,  which  is 
here  directly  presented,  was  n6t  involved,  the  question  there 
being  whether  such  a  verdict  was  good  or  bad.  On  the  con- 
trary the  cases  cited  in  our  former  opinion,  and  upon  whidi  it 
is  based  so  far  as  authorily  is  concerned,  show  that  the  precise 
question  which  we  have  considered  was  there  considered  and 
passed  upon.  Counsel  has  filed  an  able  argument  in  support 
of  his  petition,  but  we  find  therein  no  reason  for  a  change  of 
opinion. 

Behearing  denied. 


BENJAMIN  H.  HTTTTON  v.  JOSEPH  L.  REED,  HENRY 
STEIL.  Ain>  CHARLES  P.  WEHN. 


•C  •ffora  ftft  coBOMB  law  w  la  tiM 
Bfttim  of  ft  pleftdlng,  to  which  there  was  ft  demurrer  or  Joinder  In  trror.  It 
did  not  eonitttnte  ft  pftrt  of  the  trftnserlpt»  tat  wai  founded  on  1^  sad  VM 
aiftd  hi  tho  ftpp«iiftti  OMvt  aftw  tkt  ttiMii^H  iai  taa  mtL 

flAMB. —  The  term  assignment  of  errors  1b  not  need  in  our  Practloft  Am^  Mff 
Is  It  known  in  our  practice  In  iti  oonunon  law  Mnae. 

AvTBAL  oir  JuDGioDfT  R^LL. —  Wh«n  ftiL  appoal  Is  takMi  on  tho  JwdgMf  itO 
alOBo,  and  no  otatemeot  !•  made,  a  ■pedflcattan  of  groimda  of  onor  li  Mt 
loqnlred  to  ho  inserted  tai  the  transeript.  Bat  wImb  tho  Osnrt  oosmb  to 
examine  the  case,  and  no  brief  or  statement  of  points  and  anthortty  has  hset 
furnished  hj  the  appellant,  as  required  hj  Bole  XYII,  the  jodgment  wfll  be 
affirmed  wlthoat  examlnatloii. 

■tJLTncaicT  OK  Appeal. —  A  general  speelllcatloB  la  tbe  statement  of  tnmnds  of 
error  relied  on,  each  as  Insofflciencj  of  the  eyldence  to  jastltj  tho  Terdlet,  the 
Tordlct  and  judgment  are  sgalnst  law,  or  error  in  law  occurring  at  the  trial. 
Is  not  sufficient ;  bet  the  statement  should  specify  the  particular  grounds  of 
error  relied  on ;  and  annexed  to  the  statement  of  the  grounds  of  error  retted 
on  by  the  appellant  should  be  so  much  of  the  erldence  as  suy  ^  neeesssry 
to  explain  the  points  specified,  and  no  more. 

■VAvnoiirT  NOT  Spncimiro  Bbbobs  BBLnn  ov. — A  speelflcatlon  of  the  per- 
ticular  grounds  of  error  Is  the  omowMsI  element  of  a  statemeat;  the  eridnce 
Is  the  mere  incident  On  appeal  from  the  Jodgmeat*  If  tho  tianseript  cob- 
tains  a  paper  purporting  to  be  a  statement,  which  does  not  distinctlj 
specify  the  grounds  of  error  rellod  on,  and  objection  to  its  insaflcleBcy  Is 
this  respect  to  constitute  a  statement  Is  made  at  the  proper  time,  such 
paper  will  be  disregarded,  and  only  such  errors  as  are  disclesid  by  the 
judgment  roll  will  be  considered. 

OH  Monov  von  Mnw  TUaim— When  tiM  appeal  is  from  sa  erdv 
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denylnir  a  new  trial,  and  the  sutement  do«t  not  eontaln  tht  ■peeifle  groiindi 
ot  error  relied  on,  the  order  wlU  be  affirmed,  or,  on  motion*  tke  appeal  will 
be  dismiBsed. 

iAiia. — If  a  paper  purporting  to  be  a  atatement  on  motion  for  a  new  trial 
doea  not  contain  a  fpedflcation  of  tlio  partlenlar  gronnds  relied  on,  there  it 
no  eneh  atatement  aa  is  required  hj  eeetlon  one  hundred  and  alnety-llTe  of  the 
Practice  Act,  and  nothing  on  which  the  Conrt  can  act. 

What  Statimbnt  Should  Cojxtaiv, —  The  statement  made  on  appeal,  or  on 
motion  for  new  trial  to  be  annexed  to  the  judgment  roll,  should  contain  first 
a  clear  specification  of  the  particular  grounds  relied  on  hj  the  appellant, 
and  then  so  much  of  the  erldence,  rulings  of  the  Court,  instruetloas,  ete.,  aa 
maj  be  necessarj  to  axplaln  the  points  relied  on. 

TwtDiCT  or  JuBT. —  In  aetton  to  recoTor  possession  at  land,  the  jury  rendered 
tha  following  Terdlct :  **  We,  the  jury  in  thia  cause,  find  a  verdict  la  favor 
of  the  plaintUf  against  defendants,  for  tha  possession  of  the  premises  de- 
scribed in  the  complaint  herein,  and  the  sum  of  one  hundred  and  sixty-five 
dollars  damagea."  HtX4,  to  be  substantlaUy  a  general  verdict,  covering  all 
the  Issues,  and  that  It  does  aot  Umtt  tMa  finding  to  any  particular  fact  or 
single  Issue. 

Appkati  from  the  District  Courts  Fourth  Judicial  District, 
Oity  and  County  of  San  Francisoo. 

The  fdlowing  are  the  pleadings  in  this  aotion.  The  com' 
plaint  and  answer  were  verified : 

Benjamin  H.  Hutton,  plaintifF^  complains  of  Joseph  L.  Beed, 
Henry  Steil,  and  Charles  F.  Wehn,  defendants;  and  for  cause 
of  action  says,  that  heretofore,  to  wit:  on  the  first  day  of  Jan- 
uary,  A.  D.  1862,  die  plaintiff  was  the  owner  in  fee,  entitled 
to  the  possession,  and  in  the  possession  of  that  certain  piece  or 
lot  of  land,  situate,  lying,  and  being  in  the  City  and  County  of 
San  Francisco,  State  of  California,  and  bounded  and  described 
as  follows,  to  wit :  Commencing  on  the  southerly  line  of  O'Far- 
rell  street  at  a  point  distant  one  hundred  and  thirty-seven  feet 
six  inches  westwardly  from  the  westwardly  line  of  Jones 
street;  thence  running  westerly  along  said  line  of  O'Farrell 
street  one  hundred  and  thirty-seven  feet  six  inches;  thence 
southerly  and  parallel  with  Jones  street  one  hundred  and 
thirty-seven  feet  six  inches;  thence  easterly  and  parallel  with 
O'Farrell  street  one  hundred  and  thirQr-seven  feet  six  inches; 
thence  northerly  and  parallel  with  Jcmes  street  one  hundred 
and  thirty-seven  feet  six  inches  to  the  point  of  beginniiig,  and 
being  fifty  vara  lot  No.  1,116,  as  designated  and  numbered 
upon  the  official  map  of  the  City  of  San  Francisco. 
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That  afterwards,  and  while  plaintijS  was  so  as  aforesaid  the 
owner  in  fee,  entitled  to  the  possession,  and  in  possession  of 
said  described  tract  of  land,  to  wit:  on  the  26th  day  of  Feb: 
ruary,  A«  D.  1862,  the  said  defendants  wrongfully  and  unlaw- 
ftdly  trespassed  into  and  npon  said  tract  of  land  and  ousted 
the  plaintiff,  and  from  thence  hitherto  have  and  still  do  wrong- 
fully and  unlawfully  detain  the  same  and  the  possession  thereof 
from  the  plaintiff,  and  to  his  damage  in  the  sum  of  five  hun- 
dred dollars. 

Wherefore  plaintiff  prays  judgment  against  said  defendant 
for  restitution  of  said  premises,  for  fiye  hundred  dollars  dam- 
ages, and  costs  of  suit 

P&A^rr  &  CXi4BK% 

Attomeyer  for  Plaintiff. 

And  now  come  the  said  defendants,  Joseph  L.  Beed,  Heniy 
Steil,  Charles  F.  Wehn,  and  for  answer  to  the  complaint  of 
the  plaintiff  in  the  above  entitled  action  say,  that  they  deny 
that  on  the  fint  day  of  January,  A.  D.  1862,  the  said  plaintiff 
was  the  owner  in  fee,  entitled  to  the  possession,  and  in  the 
possession  of  that  certlun  piece  or  lot  of  land,  situate,  lying, 
and  being  in  the  Oity  and  CSounty  of  San  Francisco,  and  par- 
ticularly described  in  said  plaintiff's  complaint  by  metes  and 
bounds,  as  fifty  vara  lot  on  the  official  map  of  the  City  of  San 
Francisco  aiB  nimibBr  deven  hundred  and  fifteen  (1,116.) 

And  for  further  answer  to  said  plaintiff^s  ccxnplaint,  the 
defendants  deny  that  on  the  2Sth  day  of  February,  A.  D.  1862, 
that  they,  the  said  def^sdants,  or  either  of  thran,  wrongfully 
and  unlawfully  trespassed  into  and  upon  said  tract  of  land  and 
ousted  the  plaintiff  thecefrom.  And  defendants  d^iy  that 
from  thence  hitherto,  and  that  they  still  do  wrongfully  and 
unlawfully  detain  said  piece  or  lot  of  limd  and  the  possession 
thereof  from  said  plaistiff.  And  defendants  d^iy  that  said 
plaintiff  has  sustained  damagee  in  the  sum  oi  five  hundred 
dollars  or  in .  any  other  sum  whatever. 

And  for  further  answer  the  defendants  deny  all  and  singular, 
the  facts- and  aHegalions  in*  said  plaintiff's  complaint  contained. 


button;  v,  ,^eed  et  o^. 


Wherefore  tt^e  sa^d. defendants  pray  that  a  judgment  may  be 
rendered  in  their  fayor  and  against  said  plaintiff,  and  for  costs 
of  suit  in  this  action. 

John  MoHEifrBT, 
Attorney,  and  of  Counsel  for  Defendants. 

Plaint^  rjecoyered  judgment,  and  defendants  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

James  B.  Townsend,  for  Appellants. 

If  this  verdict  has  any  intelligible  meaning,  it  is  that  the 
jury  find  that  the  plaintiff  should  have  or  is  entitled  to  the 
possession  of  the  premises  described,  etc 

But  whether  or  not  the  plaintiff  should  have  or  is  entitled 
to  said  premises,  is  |l  conclujsion  of  law  merely,  to  be  pro- 
nounced by  the  Court  after  the  facts  have  been  ascertained, 
and  depending  upon  those  facts.  It  is  not  the  province  of  the 
jury  to  decide  what  the  plaintiff  should  have  or  is  entitled  to. 
The  lay^,  which  is  pronounced  by  the  Court  after  the  facts  are 
ascertained,  settles  this. 

*'Ad  questionea  juris  respondent  judices,  ad  questiones  facH 
juratores/' 

The  verdict  in  question,  unless  by  implication  and  argument, 
decides  none  of  the  issues  of  fact  joined  between  the  parties 
and  upon  which  their  respective  rights  depend. 

Jt  doesr  not  decide  whether  the  plaintiff  is,  or  ever  was, 
owner  in  fee,  or  pwner  of  any  other  estate  or  interest  in  the 
land,  unexpired. 

It  does  not  decide  whether  the  plaintiff  was  ever  in  the  pos- 
session of  the  ^and,  or  o\isted  therefrom  by  the  defendants. 

It  does  not  decide  whether  the  defendants  have  detained  said 
land  from  the  plaintiffs  from  February  26th,  1863,  until  the 
commencement  pf  this  action,  or  during  any  portion  of  that 
time. ,  ^.  ... 

Thqse  werp  t^ie  material  issues  of  fact  to  be  decided  by  (heir 
verdict, , .,     ■  .  ,     .      .   .,   ,     ,  . 

Upon  one  or  both  oi  the  two  former  dependd  the  ^laintiiff's- 
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right  to  recover  the  possession  of  the  land;  upon  ike  laltei 
his  right  to  recover  damages  in  the  nature  of  mesne  profits. 

The  verdict  (at  most)  finds  that  the  plaintiff  has  the  right  to 
the  possession^  (which,  as  before  remarked,  is  a  matter  of  law 
for  the  Court  to  determine,)  entirely  omitting  to  find  the  facts 
upon  which  that  right  depends;  and  it  also  finds  the  amount 
of  damages  to  which  the  jury  consider  the  plaintiff  entitled, 
without  finding  the  ouster  and  detention  of  the  premises  by  the 
defendants,  upon  which  such  rij^t  depends;  in  other  words, 
it  finds  071^2^  conclusions  of  lam,  wholly  omitting  to  find  the  fads 
upon  which  those  conclusions  would  arise. 

It  is  well  settled  that  a  verdict  to  authorize  any  judgment 
thereon,  must  find  all  the  material  facts  put  in  issue.  (Patter- 
son V.  United  States,  2  Wheat  234;  Bemus  v.  Beekman,  t 
Wend.  667;  Boynion  v.  Page,  13  Wend.  425;  1  Grah.  Prac 
3d  Ed.  773,  777;  Com.  Dig.  Pleader,  Sees.  19,  20;  Ktrds  v. 
McNeal,  1  Denio,  436.) 

It  must  find  those  facts  directly,  not  argumeniaiively,  or  hj 
implication.     (Com.  Dig.  Pleader,  Sec.  22.) 

It  must  find  facts,  not  legal  condusiona.  i^if^  ▼•  Deam  of 
St.  Aspah,  8  T.  R  428,  note  a.) 

ClarJee  di  Carpentier,  for  Kespondent 

By  the  Court,  Sawybb,  J. 

The  respondent  made  a  preliminary  motion  to  dismiss  tfie 
appeal,  on  the  ground  that  the  record  contains  no  statement 
on  appeal,  and  no  assignment  of  errors,  or  statement  of  the 
grounds  upon  which  appellant  relies.  The  motion  to  dismiss 
was  argued  orally,  and  the  case  at  the  same  time  submitted 
on  its  merits  on  briefs,  subject  to  the  motion  to  diflmim. 

We  have  frequentiy  had  motions  to  dismiss  appeals  from 
orders  denying  new  trials,  and  from  judgmoits,  on  the  general 
ground  that  there  was  no  assignment  of  errors  in  the  record. 
But  the  term,  "  assignment  of  errors,**  seems  to  be  used  some- 
what looslely  and  vaguely.    The  real  difSeulty  to  be  reached— 
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though  frequently  the  point  ia  not  distinctly  presented — is, 
that  there  is  no  such  statement  of  the  grounds  intended  to  be 
relied  on,  on  motion  for  a  new  trial,  or  on  appeal,  as  is  required 
by  the  statute;  and  this  is  the  point  of  the  objection  in  this 
casa  Notwithstanding  the  repeated  decisions  on  the  point, 
there  still  seems  to  be  a  misapprehension  as  to  what  is  required, 
under  the  statute,  to  constitute  a  yalid  statement  of  the  grounds 
relied  on  in  such  cases,  and  there  is  more  or  less  discussion 
upon  the  subject  whenever  these  motions  are  made.  For  this 
reason,  we  propose  now  to  examine  these  questions,  and,  once 
for  all,  lay  down  the  rule  which  we  suppose  to  be  contem- 
plated by  tiie  statute,  and  established  by  llie  decisions. 

The  term  assignment  of  errors  is  not  used  in  our  Practice 
Act  An  assignment  of  errors,  in  the  strict  common  law  sense 
of  the  term,  was  in  the  nature  of  a  pleading,  to  which  there 
was  a  demurrer  or  joinder  in  error.  (2  Tidd's  Prac  1,168 ; 
"3  Steph-  Com.  644;  2  Burr.  Prac.  147.)  It  did  not  constitute 
a  part  of  the  transcript,  but  was  founded  upon  it,  and  was  filed 
in  the  appellate  Court  at,  or  subsequent  to  the  time  of  filing 
the  transcript  It  is  hardly  necessary  to  say,  that  the  filing  of 
-such  an  assignment  of  errors  was  never  required  tmder  the 
system  of  practice  in  this  State.  Yet  we  find  the  term  often 
used  in  our  reports  in  a  sense  somewhat  different  from,  but 
analagous  to  its  common  law  sense.  Thus,  in  The  People  v. 
Ooldburyj  10  Cal.  312;  People  v.  Comedo,  11  Cal.  70,  and 
JSayre  v.  Smith,  11  Oal.  129  —  generally  cited  in  these  discus- 
sions —  the  appeals  were  dismissed ;  and  in  Squires  v.  Foorman, 
10  Cal.  298,  the  judgment  was  affirmed  for  want  of  **  an 
assignment  of  errors.''  These  cases,  except  the  last,  are  im- 
perfectly reported,  and  we  have  taken  the  trouble  to  examine 
^e  records  with  a  view  of  ascertaining,  if  possible,  the  precise 
circumstances  under  which  they  were  decided;  the  sense  in 
which  the  term,  "assignment  of  errors,''  was  used  by  the 
<5otirt,  and  the  practice  which  has  heretofore  prevailed  in  such 
-cases.  So  far  as  we  are  able  to  ascertain  the  facts  from  the 
^records,  the  appeals  in  these  several  cases  were  not  dismissed, 
mor  the  judgments   affirmed  on  motion  of  the  respondents' 
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a  hearing  at  any  tenn,  the  statement  of  his  points  and  author- 
ities  shall  be  filed  five  <lays  before  the  hearing,  ^d  unless  so 
filed  the  appeal  shall  be  dismissed.*'  Probably  a  similar  pro- 
vision wa8  contained  in  the  mles  prior  to  that  time.  The 
records  of  the  Court,  so  far  as  we  have  been  able  to  discover, 
do  not  show  a  dismissal  of  an  appeal  for  want  of  an  assign* 
ment  of  error  in  any  other  sense,  or  under  any  other  circum- 
stances than  those  stated,  and  under  the  rules  of  the  Court 
requiring  points  to  be  filed. 

The  case  of  Barrett  v.  Tewksiury,  15  Gal.  354,  presents  a  dif- 
ferent question.  The  question  in  that  case  was,  whether  the 
document  purporting  to  be  a  statement  contained  a  sufficient 
specification  of  the  grounds  on  which  the  appellant  relied,  to 
constitute  a  valid  statement,  and  render  it  available  on  appeal. 
And  this  is  thef  question  which  is,  or  should  be  presented,  when 
objections  are  taken  to  statements  on  the  motions  ao  frequently 
made  in  this  Court. 

Section  three  hundred  and  thirty-eight  of  the  Practice  Act 
of  eighteen  hundred  and  fifty-one,  in  force  at  the  time  the 
statement  in  that  case  was  prepared,  provides,  that  the  state- 
ment shall  '^contain  the  grounds  upon  which  he  (the  appel- 
lant) intends  to  rely  on  the  appeal,  and  shall  contain  so  much 
of  the  evidence  as  may  be  necessary  to  explain  the  grounds, 
and  no  more.'* 

In  deciding  the  case  Mr.  Chief  Justice  Field  says :  '*  The  spe- 
cificatian  of  the  grounds  is  the  essential  element  of  a  statemervl; 
the  evidence  is  tiie  mere  incident  It  is  the  statement  '  of  the 
case/  and  not  of  the  evidence,  which  is  to  be  annexed  to  the 
record  of  the  judgment  or  order  appealed  from.  The  case  on 
appeal  consists  of  the  questions  of  law  or  of  fact  raised.  These 
must  he  distinctly  set  forth  amd  accompanied  with  only  so  xnuch 
of  the  evidence  as  may  he  necessary  to  explain  and  show  their 
pertiaiency  and  maieriaiUy,  and  no  more.  The  specification  is 
necessary,  in  the  preparation  of  the  statement,  to  enable  the 
adverse  party  to  suggc  t,  intelligently,  such  amendments  as  he 
may  deem  important  to  the  just  determination  of  the  case. 
Without  it  neither  the  adverse  party,  nor  the  Judge,  oan  well 
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koow  how  much  of  the  evidence  should  be  set  forth.  It  oftaa 
happens  that,  of  numerous  pointe  taken  in  the  progress  of  the 
trial,  the  greater  number,  after  mature  oonsideration,  are  aban- 
doned by  coimselj  aad  the  appeal  made  to  rest  on  one  or  twa 
of  them.  In  such  iustances  a  Urge  portion  of  the  testimony 
actually  given  becomes  entirely  immaterial  on  appeal;  but 
without  a  specification  of  the  grounds  on  which  the  appellant 
intends  to  relj,  the  adyerse  party  will  he  ignorant  of  the  mt- 
teriality  of  that  which  ia  inserted  or  omitted  in  the  statement" 
(15  Cal.  356-70 

And  again,  page  353 :  '^  In  all  fnture  easea, the  specificationi 
must  be  made  when  the  statements  are  originally  prepared. 
Nor  is  there  any  difficulty  in  pursuing  this  course ;  but  on  th# 
contrary,  the  labor  of  the  parties,  as  well  as  their  ei^enses^ 
will  be  thereby  greatly  lessened.  It  is  certainly  a  very  simple 
matter  for  the  party  appealing  to  allege,  either  at  the  oomr 
meneement  or  conclusion  of  his  statement,  l^at  on  appeal  he 
will  rely  upon  certain  errors  committed  by  the  Court;  as,  for 
example,  in  admitting  the  testimony  of  a  particular  witneea^ 
or  in  excluding  certain  documents,  or  in  giving  or  refusing  c^^ 
tain  instructions,  or  in  making  particular  rulings  upon  the  oon- 
tract  or  subjects  in  controversy.  When  the  grounds  are  thus 
specified  it  will  be  an  easy  matter  to  state  so  much  of  the  en- 
deuce  as  may  be  necessary  to  explain  and  point  them,  and  the 
adverse  party  will  be  enabled  to  suggest  readily  and  intdli- 
gently  such  ^nendments  to  the  statements  as  he  may  deem 
important  to  their  just  determinatiom  There  may  be  cai;^ 
where  equitable  relief  is  sought,  as  suggested  by  the  learned 
counsel  of  the  petitioners  in  which  the  general  ground  of  ap- 
peal will  be  that  the  decree  ia  not  warranted  by  the  evi- 
dence; yet,  even  then  the  general  ground  will  be  found.  In 
a  great  majority  of  instances,  subject  to  more  particular  speci- 
fications —  as  that  the  evidence  does  uot  establish  a  oontract, 
or  show  a  tender,  or  compliance  with  particular  condition  pre- 
cedent, or  the  like,  which  wiU  constitute  the  matters  urg?d 
tipon  the  Court**'  (For  further  illustrations  see  opinion  in  the 
ciiise  cited.) 
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That  case  was  well  considered  in  the  first  inatance,  and 
again  on  petition  for  rehearing^  and  had  the  concurrence  of  all 
the  Judges.  The  requisites  of  a  statement  are  so  fully  and 
precisely  laid  down  diat  we  have  quoted  at  length  from  the 
opinion  in  the  case,  for  the  purpose  of  calling  particular  atten- 
tion to  the  subject;  for  it  seems  to  ua  that  this  case  must 
have  been  overlooked^  or  there  could  not  be  so  frequent  occa- 
sion for  making  similar  objections  to  statements  in  cases  ap- 
pealed to  this  Court 

The  amendment  to  section  three  himdred  and  thirty-eight 
since. the  decision  in  Barrett  v.  TewJcsbury,  prescribes  these 
essential  requisites  in  still  more  precise  and  emphatic  lan- 
guage. It  now  provides  that  the  appellant  in  his  statement 
''shall  state  specifically  the  particular  errors  or  grounds  upon 
which  he  intends  to  rely  on  the  appeal."  If  there  ever  was 
room  for  doubt  as  to  what  was  necessary  to  state,  there  can 
be  none  since  the  amendment  of  the  Act  It  is  manifest  that 
the  Legislature  intended  by  this  language  something  more  than 
a  specification  of  the. grounds  of  appeal  in  general  terms,  such 
as  those  in  the  so  called  assignment  of  errors  in  Squires  v. 
Foorman,  or  such  as  the  general  language  of  the  statute  in 
enumerating  the  cases  for  granting  new  trials,  in  section  one 
hundred  and  ninety-three  of  the  Practice  Act  It  was  intended 
that  the  specific  error  should  be  distinctly  pointed  out  It  is 
as  easy  to  do  this  in  the  statement  as  in  points  or  briefs,  and 
such  is  the  requirement  of  the  statute.  It  is  also  easy  to  indi- 
cate the  groimd  so  distinctly  that  there  can  be  no  room  for 
discussicm  here  as  to  whether  ''the  errors  or  grounds  upon 
which  the  appellant  intends  to  rely''  are  specifically  stated  or 
not  Hereafter,  if  the  grounds  are  so  loosely  or  defectively 
stated  as  to  admit  of  argument  as  to  their  sufficiency,  it  must 
not  be  expected  that  this  Court  will  adopt  a  liberal  construc- 
tion for  the  purpose  of  saving  the  appellant's  case. 

It  is  optional  with  the  appellant,  when  he  aj^eals  from  the 
judgment  alone,  whether  he  will  make  a  statement  or  not  If 
he  makes  no  statement,  it  is  not  necessary  that  there  should 
be  in  the  transcripty  or  on  file,  what  has  heretofore  been  denom- 
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inated  "an  assignment  of  errors,''  or  any  statement  of  the 
grounds  upon  whidi  he  relies,  for  neither  the  statutes  nor  the 
rules  of  this  Court  now  require  it,  and  an  appeal  cannot  in 
such  cases  be  dismissed  on  motion  for  want  of  an  assignment 
of  errors  in  the  transcript,  or  of  a  statement,  or  where  there  is  a 
defective  statement ;  but^  in  such  cases,  only  the  errors  appear- 
ing upon  the  judgment  roll  can  be  considered.  But  when  the 
Court  comes  to  examine  the  6ase,  and  no  brief,  or  statement 
of  points  and  authorities  is  fumii^ed  on  the  part  of  the  appel- 
lant to  aid  in  the  investigation,  as  required  by  Rule  XVII,  the 
judgment  will  be  affirmed  without  any  examination  of  the  case, 
as  was  done  in  Edmondson  y.  Alameda  County,  84  CaL  849, 
and  in  other  cases  since. 

In  this  case  there  is  no  statement  on  appeal;  but  the  appel- 
lant was  not  required  to  make  one.  and  the  appeal,  00  far  as  it 
is  taken  from  the  judgment,  cannot  be  dismissed.  It  must, 
however,  rest  upOn  the  judgment  roll  alone.  But  an  appeal 
is  also  taken  from  the  order  denying  the  motion  for  new  trial, 
and  the  objection  to  the  sufficiency  of  the  statement  appUes 
to  this  branch  of  the  appeal.  The  statement  on  motion  for 
new  trial  was  made  under  section  one  hundred  and  ninety-five, 
as  amended  in  1861,  and  the  sufficiency  of  the  statement  must 
Jbe  determined  by  a  construction  of  that  section  as  it  then 
stood.  It  provides  that  the  party  intending  to  move  for  a  new 
trial  shall  prepare  *^  a  statement  of  the  grcmnda  upon  which  he 
intends  to  rely     ♦     ♦     /' 

''  The  grounds  of  the  motion  shall  he  specifieaUy  set  forth,  and 
the  statement  shall  contain  so  much  of  the  evidence,  or  reference 
thereto,  as  may  be  necessary  to  explain  them,  and  no  mare/*  The 
language  here  is  similar  to  that  of  section  three  hundred  and 
thirty-eight,  relating  to  statements  on  appeal,  since  the  amend- 
ment of  that  section  in  1864,  and  more  specific  than  the  lan- 
guage of  that  section  as  it  stood  at  the  time  of  the  decision  in 
Barrett  v.  Tewhsbury.  The  same  oonstroctioa  must  be  given 
to  both  sections. 

In  Wing  v.  Owen,  9  Oal.  247,  plaintifF  recovered.  The 
defendant  made  what  was  intended  to  be  a  statement  on 
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motion  for  u&w  triaL  It  etat^  the  evidence,  the  various  ml* 
ings  upon  the  admissibility  of  evidence^  and  the  exceptions 
taken  by  defendants;  the  instructions  given  at  the  request  of 
plaintiff,  and  those  asked  by  defendant  and  refused,  and  the 
exceptions  thereon  taken  by  defendant  —  in  short,  the  full 
history  of  the  prooeedings ;  but  it  did  not  state  the  particular 
errors  or  grounds  upon  which  the  defendants  intended  to  rely 
on  their  motion.  The  District  Court  granted  a  new  trial,  and 
plaintiff  appealed.  The  document  called  a  statement  was  held 
to  be  710  siu:h  statement  as  the  Act  required,  and  therefore  no 
statement  at  aU;  and  the  order  granting  a  new  trial  was 
reversed  <m  that  groimd*  Mr.  Justice  Field  said:  ''In  this 
case  no  statement  was  filed  setting  forth  the  grounds  upon 
which  defendants  intended  to  rely  on  their  motion  for  a  new 
trial.  The  failure  to  file  such  statement  operates  as  a  waiver 
of  the  right  to  the  motion."  (Page  247.)  This  oonstruo* 
tion  of  section  one  hundred  and  ninety-five  is  on  the  theory, 
that  the  specificaiion  of  the  partictdar  errors,  or  grounds  relied 
on,  is  the  esserUiai  constituent,  without  which  there  is  no  state^ 
merU,  and  the  evidence,  rulings  and  exceptions  only  the  inci* 
dents  which  serve  to  explain  and  illustrate  those  essentials — 
the  errors  or  groun<ls  relied  on.  The  language  of  section  one 
hundred  and  ninety-five  at  that  time  was  more  general  than 
after  the  amendment  of  1861,  as  it  did  not  contain  the  clause: 
''The  grounds  of  the  motion  shall  be  specifically  set  forth." 
The  principle  of  this  case,  as  we  have  seen,  was  affirmed  in 
Barrett  v.  Tewksbuay  in  respect  to  statements  on  appeal,  in 
which  case,  the  Court  explained  more  fully,  and  in  terms  not 
liable  to  be  misapprehended,  what  is  intended  by  the  grounds 
upon  which  a  party  intends  to  rely.  This  case  was  approved 
and  followed  in  Dobbins  v.  DoUarhide,  15  CaL  376,  and  recogr 
nized  in  Valentine  v.  Stewart,  Id.  806. 

If  then,  "the  grounds  of  the  motion,"  aa  thus  defined,  are 
not  "  specifically  set  forth  "  in  the  statement  in  this  case,  there 
is  no  such  statement  as  is  required  on  motion  for  new  trial,  and 
nothing  on  T^hich  the  Court  was  authorized  to  act. 

The  only  .statemmt  o|  the  grounds  is  an  enumeration  of  the 
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causes  for  new. trial  specified  in  the  fifth^  sixth  and  sevoitli 
clauses  of  section  one  hundred  and  ninety-three,  very  nearly 
in  the  words  of  the  statute,  as  follows: 

First  —  Insufficiency  of  the  evidence  to  justify  the  verdict 

Second  —  The  verdict  and  judgment  are  against  law. 

Third — Excessive  damages  as  given  by  the  jury. 

Fourth  —  Error  in  law  occurring  at  the  trial  and  excepted 
to  by  the  defendants;  without  in  the  remotest  degree  indi- 
cating wherein  the  evidence  was  insufficient,  the  verdict  against 
law,  or  the  error  in  law  at  the  trial  occurred. 

The  third  specification,  as  here  stated,  is  not  recognized  by 
the  stati^te  as  a  cause  for  new  trial,  for  there  is  no  averment  or 
pretense  that  the  damages  were  '^  given  under  the  influence  of 
passion  or  prejudice." 

We  do  not  think  the  grounds  are  **  specifically  set  forth,** 
within  the  meaning  of  the  statute  as  before  construed.  There  is 
nothing  here  that  indicates  the  specific  errors  or  grounds  relied 
on.  The  specification  affords  to  the  other  party  no  informa- 
tion that  is  of  any  service  to  him  in  suggesting  amendments  to 
the  statement  Upon  enich  a  specification  he  could  not  safely 
accept  a  statement  that  did  not  contain  everything  that  trans- 
pired at  the  trial;  and  statements  under  such  a  system  would 
be  incumbered  with  hundreds  of  pages  of  matter  worse  than 
useless ->- one  of  the  veiy  evils,  which  the  requir^nents  of  the 
statute  were  intended  to  obviate.  The  provision  is  that  the 
** grounds'*  shall  be  ''specifically  set  forth,*'  and  **the  state- 
ment shall  contain  so  much  of  the  evidence  *  *  *  as  may  be 
necessary  to  explain  them,  and  no  more.*'  If  the  opposite 
party  knows  the  precise  grounds  relied  on,  he  will  have  no 
difficulty  in  determining  exactly  what  evidence  is  necessary  to 
explain  them.  But  if  the  grounds  are  stated  in  terms  so  broad 
as  to  include  everything  that  transpired  at  the  trial,  it  is  impos- 
sible for  him  to  know  what  is  neoessazy  to  be  included  to 
explain  the  grounds,  or  what  may  safdy  be  omitted*  Such  a 
statement  affords  no  information  whatever,  and  so  far  as  any 
useful  purpose  is  concerned,  it  mig^t  just  as  well  be  altogeth^ 
omitted*    We  are  disposed  to  earzy  out  these  pioviaioiis  of  the 
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Practice  Act  according  to  the  letter  and  spirit;  and  the  con* 
struction  given  them,  aa  we  conceive,  will  accomplish  that 
result  We  again  call  attention  to  Barrett  v.  ^ewJcsbury, 
15  Cal.  358,  where  the  correct  practice  is  distinctly  pointed 
out. 

Whenever  the  statement,  on  motion  for  new  trial,  or  on 
appeal,  does  not  conform  to  the  requirements  of  the  statute  as 
construed  in  this  opinion,  and  the  objection  is  made  at  the 
proper  time,  it  will  be  disregarded,  and  such  errors  only  con- 
sidered as  are  disclosed  by  the  judgment  roll. 

When  the  appeal  is  from  the  order  denying  a  motion  for 
new  trialy  and  the  motion  was  not  based  on  such  a  ^^  statement 
of  the  grounds "  as  is  herein  approved,  or  upon  affidavits,  the 
practice  will  be  to  affirm  the  order^  or,  on  motion,  to  dismiss 
the  appeal. 

The  only  point  made  on  the  judgment  roll  in  this  case  is, 
that  the  issues  of  fact  are  not  foimd  by  the  jury,  and  the  ver- 
dict is  insufficient  to  sustain  the  judgment  The  action  is  for 
the  recovery  of  the  possession  of  land  and  damages  for  deten- 
tion. The  verdict  is,  **We,  the  jury  in  this  cause,  find  a  ver- 
dict in  favor  of  the  plaintiff  against  defendants  for  the  posses- 
sion of  the  premises  described  in  the  complaint  herein,  and 
the  sum  of  one  hundred  and  sixty-five  dollars  damages." 

We  must  presume  the  Court  correctly  instructed  the  jury 
as  to  what  was  necessary  for  them  to  find  to  entitle  the  plain- 
tiff to  recover  the  possession  of  the  premises.  We  think  this 
is  substantially  a  general  verdict  covering  all  the  issues.  The 
words  "for  the  possession  of  the  premises  described  in  the 
complaint  herein"  do  not  limit  the  finding  to  any  particular 
fact  or  issue. 

We  deem  it  proper  to  say  here  that  we  have  come  to  the 
conclusion  that  the  statement  on  motion  for  a  new  trial  in  this 
case  must  be  disregarded  as  insufficient  with  lees  reluctance, 
for  the  reason  that  we  are  satisfied  upon  examination  of  the 
record  that  no  injustice  wiH  result  from  the  judgment  if  unre- 
versed The  substantial  question  on  the  validity  of  the  grant 
*>y  Alcalde  Geaiy  was  determined  in   White  v.  Mosee,  21 
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The  acddefntal  circumstance  of  the  reconveyance  of  the 
premises  to  William  A.  Grover  lends  no  feature  favorable  to 
the  plaintiff. 

The  defendants  derive  title  through  Lester  K  Grover  from 
the  original  Alcalde  grant  of  the  lot  of  which  these  premises 
are  a  part  That  the  title  came  immediately  from  William  A. 
Grover  to  them,  after  the  reconveyance  to  him,  does  not  con- 
nect the  transaction  with  his  previous  ownership  of  the  land, 
when  he  executed  the  mortgage,  any  more  than  if  he  had  never 
owned  it.  The  land  and  the  defendant  were  separated  from 
each  other,  and  remained  so  from  the  20th  of  August,  1856, 
to  the  17th  of  December,  1859,  some  three  years  and  five 
months.  So  far  as  William  A.  Grover  is  concerned,  and  when, 
on  the  latter  date,  he  was  re-invested  with  the  title,  that  act  did 
not  again  unite  the  debt  and  the  land. 

He  then  conveys  by  general  warranty,  whieh  necessarily 
operates  aa  a  covenant  against  this  mortgage  to  Oharles  Mor- 
*iill,  on  the  19th  of  July,  1860,  having  done  no  new  act  in  the 
meantime  to  operate  as  a  new  incumbrance  on  the  land* 

The  question  of  notice  has  nothing  to  do  with  this  caBe. 

The  records  are  open  to  the  inspection  of  every  one;  and 
when  a  man  finds  a  recorded  mortgage  out  of  date,  he  has 
notice  of  the  law  that  such  a  mortgage  cannot  be  enforced. 

If  he  inquires,  and  discovers  that  part  payment  of  principal 
and  interest  has  been  made  upon  the  mortgage,  but  in  a  way 
rendered  valid  by  law,  he  is  still  at  liberty  to  buy,  and  he  will 
not  be  bound  by  snch  part  psymeat 

8.  W.  HoUaday,  for  Respondent 

In  reply  to  the  objection  that  the  eoetennon  agreement 
could  not  affect  or  extend  the  mortgage,  because  Grover  had 
already  sold  the  land,  we  say,  that  Grover  after  that  convey- 
ance became  again  the  owner  of  the  land,  standing  in  his  ori- 
ginal position  as  debtor  and  mortgagor. 

Had  he^  therefore,  been  the  sole  defmdant,  he  would  have 
been  estopped  from  denying  his  right  to  extend  the  mortgage. 


L«iit  «.  HorriU  «f  att. 


His  eatenfiion  agreem^itp  although  onlj  executory  at  the 
time  it  was  made,  when  the  land  was  conveyed  back  to  him 
had  been  faithfully  observed  by  the  plaintiff  in  his  forbear- 
ance to  aue;  it  was  then  fully  executed  as  distii^ished  from 
what  it  was  at  ita  date — merely  executory.  When  Grover 
became  again  the  owner  of  the  land,  having  had  all  the  bene- 
fit of  the  extension  agreement,  he  oould  not  be  heard  to  ques- 
tion its  validi^* 

He  was  then  stopped.  His  interest  acquired  subsequent  to 
the  agreement  was  sufficient  to  feed  the  estoppel 

If  Grover  had  the  power  to  extend  the  time  of  payment 
while  the  debt  and  the  land  were  both  united  in  hunj  (as  is 
practically  conceded  by  appellants'  counselj)  it  seems  natural 
that  the  same  conseqnenoe  should  follow  wheoi,  by  getting 
back  the  title,  the  debt  and  the  land  became  united  in  him  — 
the  interest  acqnired  by  the  conveyance  feeding  the  estoppel 
contained  in  the  extension  agreement^  as  shown  m  the  briei  of 
Mr.  Carey, 

James  C.  Care^^  alao  for  Bespondecit. 

But  are  the  Morrills  and  Grover  in  a  position  to  attack  this 
agreement  I  It  will  be  remembered  that  Lester  K,  (Jrover 
reconveyed  the  fee  to  Vfm.  A*,  December  29thj  1859,  and  h% 
of  course  t<)ok  subject  to  bis  own  mortgage  and  extension  agree- 
ment. He  would  be  stopped  to  deny  that  agreement  or  its 
effect.  He  adopted  it  and  continued  to  pay  interest  up  to  July 
13th,  1860,  when  he  sold  the  fee  to  C.  MorrilL  While  the 
fee  was  in  Lester  K.,  MorriU  could  not  complaini  for  he  was 
a  stranger  to  the  property,  and  when  he  pm"<iiased  it  the  agree- 
ment bound  his  grantor,  although  it  may  have  been  invalid 
when  made  as  to  Lester  K,  Grover.  Whl  A.  Grover  would 
have  been  estopped  by  it,  and  the  Morrilla  claiming  through 
him,  it  estopB  them  witii  or  without  notice. 

*'The  interest,  when  it  accrues,  feeds  the  estoppel," 
This  rule  is  well  illustsrated  in  the  Btuidin  Cobb^  4  Ca  R  53, 
A  man  leased  land  in  which  he  had  nothing,  and  afterwards 
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bought  the  land.  The  lease  was  held  good  against  him  and 
all  parties  to  whom  the  estate  might  come.  He  was  estopped 
to  deny  his  lease,  and  when  the  interest  accrued  upon  which 
it  was  to  operate,  it  fed  the  estoppel,  and  the  lease  was  held 
good.    (2  Smith's  Leading  Cases,  p.  500,  et  seq.;  Id.  645-551.) 

It  was  held  in  like  manner  in  Helps  v.  Herefordj  2  Bam.  St 
Adolp.  242,  that  a  fine  levied  by  an  heir  who  had  no  estate  in 
the  land  at  the  time,  either  contingent  or  vested,  bound  the 
estate  by  estoppel  upon  its  subsequent  descent  from  his 
ancestor. 

To  the  same  point:  Webb  v.  Audm,  7  Manning  and  Gran- 
ger, 701;  McKerme  v.  Lexington,  4  Dan%  129;  Sturgeon  v. 
Springfield,  15  Meeson  k  W.  224. 

It  was  held  in  Somers  v.  Skinner,  8  Pick.  52-58,  that  where 
a  grantor  conveyed  land  with  warranty  in  which  he  had 
nothing  at  the  time^  he  was  not  only  estopped  in  claiming  in 
opposition  to  his  deed,  but  that  an  estate  which  vested  in  him 
subsequently  was  bound  by  the  estoppel  and  transferred  to 
the  grantee. 

In  White  v.  Patten,  24  Pick.  324,  the  Court  went  still  fup- 
ther,  and  held  that  where  a  party  who  was  in  actual  posses* 
don  of  land,  but  without  title,  mortgaged  it  with  warranty, 
and  afterwards  acquired  a  good  title  by  omveyance,  the  war^ 
ranty  took  immediate  effect  on  the  land  thus  acquired,  and 
transferred  it  to  the  mortgagee  not  only  as  against  the  mort- 
gagor, but  as  against  those  claiming  under  him  subsequently 
to  the  conveyance. 

To  the  same  point:  Clarh  v.  Baker,  14  Cal.  612,  and  cases 
cited  by  Botts,  p.  621;  Mack  v.  Willard,  18  N.  Hamp.  389; 
Baxter  v.  Brodbury,  20  Maine,  26 ;  and  authorities  cited  in  Doe 
v.. Oliver,  2  Smith's  Leading  Cases,  661. 

By  the  Courts  Smaftmm,  3. 

This  is  an  action  to  foreclose  a  mortgage.  The  complaint 
deecribes  a  promissory  note,  and  a  mortgage  executed  to 
secure  its  payment;  it  states  the  amount  due,  and  asks  a 


Lent  V,  MorrBl  et  tA$» 


decree  of  foreclosure  and  aale  of  ihe  premises,  waiving  pe^ 
sonal  judgment  against  either  of  the  defendants  for  any  defi- 
ciency after  applying  the  proceeds  of  sale  of  the  land  to  the 
satisfaction  of  the  judgment 

William  A.  Orover^  the  maker  of  the  note  and  mortgage, 
was  served  with  process,  but  failed  to  answer,  and  a  default 
was  entered  against  him.  The  other  three  defendants  — 
Charles  Morrill,  O.  F.  Morrill  and  D.  W.  Chambers — answered 
separately,  and  the  plaintiff  interposed  a  demurrer  to  the 
greater  portion  of  each  of  the  answers,  on  the  ground  that 
the  facts  therein  stated  constituted  no  defense  to  the  action. 
The  Court  below  sustained  the  demurrers,  and  the  defendants 
failing  to  amend,  and  the  cause  coming  on  regularly  for  an 
assessment  of  damages,  a  final  decree  was  rendered  for  the 
plaintiff,  in  conformity  to  the  facts  and  prayer  of  the  com- 
plaint    From  this  final  decree  the  appeal  is  taken. 

The  complaint  is  verified,  and  its  matter  may  be  briefl; 
stated  as  follows: 

1st.  That  on  the  17th  of  January,  1855,  the  defendant, 
Wm.  A.  Qrover,  executed  his  note  to  Messrs.  Newhaus  for 
four  thoussnd  five  hundred  dollars,  payable  two  years  there- 
after, at  one  and  three  quarters  per  cent  per  month  interest 

2d.  At  the  same  time,  to  secure  fhe  payment  of  the  note^ 
Grover  executed  a  mortgage  upon  the  described  land,  whidi 
mortgage  was  duly  acknowledged  and  recorded  on  the  same 
day  in  the  county  where  the  land  lies. 

3d  That  on  January  13,  1857,  the  principal  sum,  four 
thousand  five  himdred  dollars,  and  fire  hundred  dollars  inter- 
est, was  due  on  the  note  and  mortgage,  when  Messrs.  New- 
haus,  the  payees,  assigned  the  same  to  plaintiff,  in  considera- 
tion of  fire  thousand  dollars  paid  therefor,  and  the  deed  of 
assignment  was  duly  acknowledged  and  recorded  at  its  date. 
The  deed  of  assignment  also  recited  siid  ium  of  principal  and 
interest  as  then  dua 

4th«  At  the  time  of  said  assignment,  plaintiff  and  the 
defendant  Grover,  the  mortgagor,  agreed  in  writing;  signed  hy 
ihem,  that  the  above  named  sum  was  due,  and  that  Grover 


'    Lent  V.  Morrfll  et  afo. 

should  paj  plaintifF  interest  on  said  sum  of  five  thousand 
dollars^  at  one  and  one  half  per  cent  per  month,  and  that  the 
time  for  payment  of  said  note  and  mort&THge  ahonld  be 
extended  for  two  years  from  that  date,  L  e.,  two  years  from 
February  13, 1837. 

5th.  Two  years  thereafter — to  wit:  February  13,  1859 — 
the  accrued  interest  in  arrear,  added  to  ihe  principal, 
amounted  to  five  thousand  nine  hxmdred  and  twenty  dollars, 
when  plaintiff  and  defendant  Grover,  by  agreement  in  writ- 
ing signed  by  them,  stated  and  agreed  that  said  sum  was  then 
due  and  payable,  and  that  thereitfter  Grover  would  pay  inter- 
est on  that  whole  sum  at  one  and  one  quarter  per  cent  per 
month.  Grover  continued  to  pay  interest  up  to  the  month  of 
July,  1860,  when  he  conveyed  the  mortgaged  premises  to  the 
defendant,  Charles  Morrill,  with  full  and  actual  notioe  of  the 
note  and  mortgage,  and  the  extension  of  time  of  payment  for 
two  years  from  January  18,  1857,  and  of  the  .amount  due 
thereon,  and  the  rate  of  interest  which  Grover  agreed  to  pay. 

6th.  That  from  July  19,  1860,  (the  daite  of  Grovel's  con- 
veyance to  Morrill)  up  to  and  including  August  17,  186$, 
the  defendants  Charles  Morrill  and  O.  F.  Morrill  paid  plaintrff 
the  accruing  interest  on  said  note  and  mortgage^ at  the  rate 
above  stated. 

7th.  Since  July  19,  1860,  defendant  Charles  Morrill  has 
repeatedly  promised  to  pay  plaintiff  the  said  sum  of  Atb 
thousand  nine  hundred  and  twenty  dollars,  due  as  aforesaid, 
but  has  neglected,  etc 

8th«  That  O.  F.  Morrill  and  Chambers  claim  to  have  some 
interest,  which  is  subsequent  and  subject  to  the  j^ntiff'i 
mortgage. 

9th.  The  prayer  of  the  complaint  is  for  a  judgment  agains\ 
defendant  William  A.  Grover,  for  five  thousand  nine  hundred 
and  twenty  dollars,  accruing  interest,  and  five  per  cent  counsel 
fees  and  costs,  for  a  sale  of  the  mortgaged  premises,  and  fore 
closure  against  the  defendants,  etc.;  ^but  plaintiff  does  not 
ask  and  hereby  waives  all  daim  to  a  pei^onal  judgment 
against  either  of  the  defendants  for  any  deficiency  after  apply- 
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conveys  the  mortgaged  lands  to  a  third  person,  and  while  the 
note  is  jet  imderdue  gives  an  acknowledgment  in  writing  to  the 
holder  that  the  note  is  a  subsisting  contract  against  him,  and 
he  thereafter  accepts  a  reconveyance  of  the  lands  before  time 
has  nm  on  the  note  as  extended,  and  thereafter,  but  while  the 
note  as  extended  is  yet  underdue,  conveys  the  land  to  a  stranger 
—  are  the  lands  in  the  hands  of  this  last  grantee  affected  by 
the  written  acknowledgment  of  the  mortgagor  before  named! 

In  Lord  v.  Morris,  18  Cal.  484,  the  Court  held  that  "  a 
mortgagor,  after  disposing  of  the  mortgaged  premises  by  deed 
of  bargain  and  sale,  loses  all  control  over  them.  His  personal 
liability  thereby  becomes  separated  from  his  ownership  of  the 
land,  and  he  can  by  no  subsequent  act  create  or  revive  the 
charge  upon  the  premises.  He  is  as  to  the  premises  hence- 
forth a  mere  stranger.  And  if,  instead  of  selling  the  premises, 
he  execute  a  second  mortgage  upon  them,  he  is  equally  with- 
out power  to  destroy  or  impair  the  eflScacy  of  the  lien  thus 
created  by  a  subsequent  renewal  of  the  first  mortgage  note." 

To  the  correctness  of  this  decision  we  fully  accede.  It  is 
founded  upon  the  principle  that  the  power  of  incumbering 
property,  and  of  extending  the  life  of  existing  incumbrances 
for  a  l<mger  period  of  time  than  that  to  which  they  were  lim- 
ited in  the  first  instance,  as  well  as  the  power  of  disposing  of 
property  in  any  and  all  possible  modes,  is  vested  in  the  person 
to  whom  the  property  belongs.  The  right  of  properly  and 
the  right  to  dispose  of  it  as  the  proprietor  may  <dioose,  are 
indissoluble. 

As  we  conceive,  however,  there  is  one  fact  disclosed  in  the 
record  which  takes  the  case  at  bar  out  of  the  operation  of  Lord 
V.  Morris,,  by  withdrawing  it  from  the  operation  of  the  prin- 
ciple upon  which  the  judgment  in  that  case  was  based. 

It  is  true  that  the  mortgagor,  W,  A.  Qrover,  when  he  con- 
veyed the  land  to  L.  E.  Grover,  on  the  20th  of  August,  1856, 
became  ^'a  stranger''  to  the  title,  and  as  between  himself  and 
his  grantee,  Orover  had  no  more  power  to  extend  the  mort- 
gage in  time,  than  he  had  to  increase  the  rate  of  interest, 
enlarge  the  principal  sum  due,  or  make  a  new  mortgage  out^ 
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another  mle  protecting  Grovei^s  grantee  in  the  beneficial  en- 
joyment of  his  estate.  But  when  the  temporary  hindrance  had 
been  removed  by  the  recsonveyanee  to  Grover,  the  mortgage, 
under  the  manim'  named,  at  (mce  assimilated  itself  to  the  note 
as  renewed  and  extended 

This  result  cannot  be  considered  an  inequitable  one.  The 
rights  of  third  persons  were  no  longer  concerned  after  the 
mortgagor  had  recovered  the  title,  and  we  are  at  a  loss  to  con- 
ceive upon  what  principle  it  can  be  held  that,  as  between  the 
original  parties  to  the  note  and  mortgage,  the  mortgage  failed 
to  match  itself  to  the  note  in  the  new  dimensions  imparted  to  it 
by  the  prior  written  acknowledgment. 

It  is  a  matter  of  no  moment  that  Ohambers,  when  he  to<^ 
his  conveyance  of  the  land  in  1862,  had  no  knowledge  that  the 
note  and  mortgage  had  been  extended  Lent  was  not  deliiin 
quent  in  any  known  common  law  or  statute  duty  or  require- 
ment He  was  not  bound  to  serve  personal  notice  of  thef 
acknowledgment  of  February,  1859,  upon  any  one^  nor  to 
publish  the  faet  in  the  gazettes;  and  if  he  had  caused  the 
acknowledgment  to  be  recorded  in  the  Becorder'Q  office  ijt 
would  have  been  followed  by  no  legal  consequences.  Cham- 
bers, on  the  other  hand,  knew,  at  leasts  when  he  bought  and 
paid  his  money,  that  the  mortgage  had  not  been  discharged  of 
record.  He  further  knew,  as  matter  of  law,  that  under  the 
Statute  of  Limitations  a  renewal  of  the  note  was  a  possibki 
event.  He  might,  and  as  a  prudent  man  he  ought,  before  con- 
cluding his  purchase,  to  have  sought  out  Lent  and  inquired  of 
him  as  to  whether  the  note  had  been  renewed  in  fact  If  on 
such  application  Lent  had  told  him  that  there  had  been  no 
renewal,  and  if,  thereupon.  Chambers,  on  the  faith  of  the  state- 
ment, had  closed  the  trade  and  paid  his  mcmey  for  the  land, 
Lent  would  have  been  estopped  from  setting  up  the  mortgage 
against  the  man  whom  his  own  false  suggestions  had  misled 
2^ot  having  pursued  that  course,  however,  Chambers  must  be 
understood  to'  have  bought  and  taken  his  conveyance  subject 
to  all  hazards. 

II.  As  to  the  covenant  contained  in  the  deed  of  Grover  to 


Carlac  *•  AlAdle  et  alt. 


coin  of  the  United  States.  The  prayer  of  the  complaint  was 
for  judgment  in  the  amoimt  due  on  the  note  and  for  the  costs 
of  the  suit,  and  for  such  other  and  farther  relief  as  the  nature 
of  the  case  demanded. 

The  defendants  answered  alleging  that  when  the  note  be- 
came due  they  tendered  to  the  plaintiff  the  amount  due  thereon 
in  United  States  legal  tender  notes,  at  their  face,  and  that  such 
tender  was  made  in  payment  of  the  sum  due  by  said  note,  but 
that  plaintiff  refused  to  receive  the  same  in  payment  thereof; 
and  they  also  alleged  that  they  had  always,  since  said  tender, 
been  and  still  were  ready  and  willing  to  pay  plaintiff  the  sum 
due  him,  and  thereupon  they  brought  the  same  n^oney  and 
deposited  it  in  Court  for  the  plaintiff. 

The  cause  was  tried  before  the  Court  without  a  jury,  when 
the  facts  pleaded  by  the  parties,  respectively,  were  admitted. 
Upon  this,  the  Court,  after  reciting  the  facts  stated  in  the 
complaint, ^ound  and  decided  that:  "When  the  day  of  pay- 
ment arrived  the  defendants  offered  to  the  plaintiff  the  princi- 
pal and  interest,  in  paper  of  the  United  States,  which  was 
worth  about  sixty  cents  for  each  doBar.  The  plaintiff  refused 
this  paper  and  claimed  gold  or  silver.  This  Court,  having 
equity  powers,  must  decide  that  the  tender  was  ill  made,  and 
that  the  defendants  must  return  the  same  class  of  money 
which  they  received,  or  its  equivalent,  according  to  the  intent 
of  the  parties  at  the  time  of  negotiating  the  loan." 

Judgment  was  entered  upon  this  decision  of  the  Court  to 
the  effect  that  the  plaintiff  do  have  and  recover  of  and  from 
the  defendants  the  sum  due,  with  interest  thereon,  at  the  rate 
specified,  until  paid,  "payable  in  gold  or  silver  coin  of  the 
United  States,  or  in  foreign  coin,  at  the  value  fixed  therefor  by 
the  Acts  of  Congress,  together  with  costs  and  disbursements 
incurred  in  the  action ;''  the  amount  of  which  is  specified. 

The  defendants  have  appealed  from  the  judgment,  and  the 
only  question  involved  is  the  constitutionality  of  the  Act  of 
Congress  passed  February  26,  1862,  making  the  notes  issued 
under  that  Act  lawful  money  and  a  legal  tender  in  the  pay- 
ment of  private  debts.    We  have  decided  this  question  in  Lich 
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V*  Faulkner,  (aavte  405,)  sustaining  the  law  of  Congress,  and 
therefore  we  hold  that  the  tender  pleaded  by  the  defendants 
and  the  payment  of  the  same  money  into  Court  for  the  plaintiff 
was  a  good  and  lawful  tender,  and  that  the  Court  erred,  first, 
in  giving  judgment  in  a  sum  exceeding  the  amount  tendered, 
and  directing  the  kind  of  money  in  which  the  judgment  should 
be  paid ;  second,  in  giving  judgment  in  favor  of  plaintiff  against 
defendants  for  the  costs  of  the  action. 

The  judgment  is  therefore  reversed,  and  the  District  Court 
is  directed  to  render  a  judgment  in  favor  of  the  plaintiff  for 
the  sum  of  money  due  when  the  tender  by  the  defendants  to 
the  plaintiff  was  made ;  and  a  judgment  in  favor  of  the  deffflid- 
ants  against  the  plaintiff  for  Uieir  costs  in  this  action. 


YANKEE  JnrS  UNION  WATER  COMPANY  «.  MIL- 
TON W,  CHART. 

▲DTOtsB  PoflSHMnoif  OF  Watbb  •RiOHT. — The  right  to  tlie  dm  of  a  wntar- 
conrse  in  the  public  mineral  lands,  and  the  right  to  divert  and  use  the  water 
taken  therefrom,  maj  be  held,  granted,  abandoned,  or  lost,  by  the  same  means 
•  as  a  right  of  the  same  character  issvlng  oat  of  lands  to  whld^  a  fntrate 
title  exists.  The  right  of  the  first  appropriator  may  be  lost  by  the  adTerse 
possession  of  another;  and  when  snch  person  has  had  the  continued  nnln- 
terrupted,  and  adverse  enjoyment  of  the  water,  or  of  some  certain  portion 
of  it,  daring  the  period  limited  by  the  Statate  of  lilmttations  for  entry  npon 
lands,  the  law  will  presnme  a  grant  of  the  right  so  held  and  enjoyed  by  him. 

Btidbncb  IK  ACTiOKB  FOB  DiTBSTiNQ  Watbb. — In  an  action  for  the  wrong- 
fnl  diyerslon  of  water,  where  the  answer  sets  up  more  than  fire  years  eon- 
tinaons  adverse  possession  in  the  defendant,  If  the  plaintUf  before  resting 
introduces  eridence  tending  to  show  his  possession  during  the  fire  years, 
and  the  defendant  then  introduces  eridence  to  sustain  the  answer,  the 
plaintiff,  in  rebuttal,  may  introduce  evidence  to  show  that  defendant's  pos- 
session has  not  been  continuous,  or  vnintermpted,  or  adverse,  but  he  cannot 
claim  as  a  right  to  introduce  evidence  to  prove  the  same  facta  that  were 
proved  in  his  opening. 

BftBOB  IN  Admitting  TaaTiMGNT  Cubh)  bt  Ikbtbuctiokb. — ^If  the  Omirt  errs 
in  the  admission  of  testimony  during  the  trial,  but  afterwards  Instmcts  the 
Jury  to  disregard  such  testimony,  the  error  Is  not  tullcient  to  entitle  the 
party  objecting  to  the  testimony  to  a  new  trial* 

Pbbsumption  of  Gbant  to  Watbb. —  In  an  action  for  the  wrongful  diversioB 
of  water,  if  the  Jury  are  satisfied  from  the  evidence  that  the  defendanti 
have  been  In  the  continued,  adverse,   uninterrupted  possession,   use,  tod 
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enjoyment  of  the  water  In  dispute  for  flve  jean  preceding  -the  e^mmenee- 
ment  of  the  action,  they  are  Jnstlfled  In  preanmlns  a  grant  to  the  defendants. 
DtYBBSiOK  or  Watbb. — ^If  A.  to  the  owner  of  a  ditch,  and  of  tha  right  to 
dWert  and  nee  the  waters  of  a  stream  In  the  same,  and  R  diverts  the  waters 
of  the  stream  at  a  point  above  A.'8  ditch  and  uses  them  for  mining,  hot 
tarns  them  back  into  A/s  ditch  at  another  point  before  A.  has  nse  for  them, 
A.  haa  no  cause  of  action  against  B. 

Afpbai.  from  the  Distriot  GanrC^  Eleventh  Judicial  Distriel^ 
Flaoer  County. 

The  defendant's  ditch  wae  ezcaTEted  on  the  side  of  the  moun- 
tain aboye  plaintiff's  ditches,  and  took  the  water  from  the  dame 
stream  at  a  point  about  three  fourths  of  a  mile  above  plain- 
tiff's ditches.  The  defendant  used  the  water  for  working  his 
elaim,  and  then  allowed  it  to  flow  into  plaintiff's  ditches  down 
another  ravine  above  a  mile  distant  from  the  one  where  it  was 
diverted. 

Defendant  recovered  judgment  and  plaintiff  appealed* 

The  first  instruction,  given  at  defendant's  request,  was  as 
follows: 

^^  If  the  defendant  and  his  grantors  have  been  in  the  con- 
tinued adverse  uninterrupted  possession,  use  and  enjojm^it  of 
the  waters  in  dispute  for  the  period  of  five  years  preceding  the 
commencement  of  this  suit,  the  jury  must  find  for  the  defend- 
ant." 

The  second  instruction  given  at  defendant's  request,  was  as 
follows: 

*^  If,  after  defendant's  use  of  the  water,  it  flows  back  into  a 
canon,  and,  without  material  diminution  in  quautily  or  qual- 
ity>  it  is  again  conducted  by  plaintiff  into  ditch,  and  used  fay 
them  as  it  would  ha\e  been  used  but  for  the  diversioii  by  de- 
fendant, the  jury  must  find  for  defendant" 

The  other  facts  are  stated  in  the  opinion  of  llie  Coofft. 

TuUle  <£  HiUyer,  for  AppeUont 

^e  second  instruction,  given  at  defendant's  xeqnest,  is 
^iToneons. 

Nearly  all  the  ditches  in  the  miTiing  regions  pass  for  miles 
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along  the  sides  of  mountains,  and  take  up  the  waters  of  nTlme^ 
ous  streams.  The  law^.  as  laid  down,  will  give  the  ri^t  to  sub- 
sequent appropriators  to  go  ahove  those  ditches  and  divert  tiiose 
streams  to  any  point  above  the  first  ditch,  so  that  the  water 
finds  its  way  back  at  some  pointy  no  matter  what,  into  the  oldest 
ditch.  If  A.  excavates  a  ditch  ten  miles  on  the  side  of  a  tnoim- 
tain,  diverting  half  a  dozen  streams,  B.  may  afterwards  dig 
a  ditch  eighty  rods  above  him,  of  the  same  length,  and  divert 
the  same  water,  if  he  finally  empties  it  back  into  some  point  of 
A.'s  ditch,  even  though  six  miles  of  A.'8  ditch  is  left  dry. 

The  first  of  defendant's  instructions  was  also  erroneous.  It 
declares  that  if  defendant  had  been  for  five  yeftrs  in  the  advene 
uninterrupted  possession  and  enjoyment  of  the  waten  in  dis- 
pute, that  defendant  must  recover. 

This  instruction  ignores  entirely  the  question  of  possessioii 
under  claim  of  ri^t  or  ownership.  It  assumes  that  a  tres- 
passer who  does  not  claim  to  own  the  property,  and  knows 
that  he  does  not  own  it,  by  a  continuation  of  his  trespasses 
may  acquire  a  title. 

This  was  an  action  to  abate  a  nuisance.  Ko  length  of  time 
ooiild  give  defendant  a  right  to  comn^t  the  nuisance.  (TtuHr 
umne  Water  Go.  v.  Chapman,  8  OaL  397 ;  Parker  v.  KiVum, 
8  Cal.  79 ;  Paddleford  v.  Paddleford,  7  Pickering,  163 ;  Ewmg 
▼.  Burnett,  11  Peters,  41.) 

7o  Hamilton  and  P.  L.  Edwards,  for  Bespondent 

The  appellant  has  no  ri^t  to  require  the  return  of  the 
vaten  into  its  ditch  at  the  point  where  it  first  diverted  them, 
and  must  be  satisfied  if  they  are  returned  to  it  where  they 
were  intended  to  be,  and  were  used. 

If  there  is  any  error  in  the  iiistniotionB  ^ven  by  the  Court, 
it  is  in  favor  of  the  appellant,  and  not  of  the  respondent 

This  was  not  an  action  to  abate  a  nuisance,  neither  in  form 
or  substance.  Its  o»ily  legitimate  purpose  was  to  determine 
the  coinflicting  claims  of  the  parties  to  tbo  water  in  questioa. 


Union  Wntar  Oompanjr  w,  Cnur* 


By  the  Court,  Rhodbs,  J, 

The  plaintiff  is  the  owner  of  two  water  ditehes,  ooiistraeted 
for  mining  purposes,  which  conduct  the  water  from  a  canon, 
and  the  defendant  owns  a  third  ditch  which  heads  in  the  same 
cafion,  ahove  the  plaintiff's  ditdbee.  The  plaintiff  claims  the 
right  to  the  water,  on  the  ground  of  a  prior  appropriation  and 
a  contmnoiia  near  down  to  a  time  suheequent  to  May,  1861, 
when,  it  ia  all^ged^  the  defendant  diverted  the  water  into  his 
ditch.  The  object  of  the  action  is  to  recover  damages  for 
diverting  the  water,  and  to  enjoin  the  defendant  from  the  fur- 
ther diveraioii  of  it  from  the  plaintiff's  ditches.  The  defendant 
had  a  verdict  and  judgmait,  and  the  plaintiff  appeals  from  the 
judgment  and  the  order  denying  the  motion  for  a  new  triaL 

In  considering  the  errors  assigned,  several  points  may  be 
passed  upon  at  the  same  time. 

1,  The  plaintiff  was  not  entitled  to  a  judgment  on  the  plead- 
ings, for  the  defendant  denies  the  right  of  the  plaintiff, 
except  where  the  water  has  receded  to  four  inches,  and  he 
sets  up  title  in  himself;  and  we  hold  that  those  matters,  as 
set  up  in  the  answer,  do  oonstitute  a  defense  to  the  plaintiff's 
action. 

2.  After  the  plaintiff  had  rested  and  the  defendant  had 
introduced  his  evidence,  the  plaintiff  ''offered  to  prove  by 
William  McClure,  one  of  the  former  owners  of  plaintiff's 
ditches,  and  James  McOlure,  former  agent,  that  in  1858, 1854, 
1857,  1858,  1859  and  1860,  plaintiff  had  possession  of  and 
used  in  its  ditches,  during  all  the  summer  season  except  when 
there  was  a  surplus  [the]  water  in  controversy,"  and  the  testi- 
mony was  excluded  on  the  objection  of  the  defendant  The 
plaintiff  alleges  in  its  complaint  that  it  now  owns  two  ditches; 
that  the  ditches  were  constructed  by  its  grantor  in  1851 
and  1852;  that  by  means  thereof,  the  plaintiff's  grantors 
diverted  and  appropriated  the  waters  of  the  cafion;  that  the 
plaintiff  has  owned  the  ditches  since  August,  1858 ;  and  that 
by  means  of  the  ditches,  since  they  were  excavated,  the  plain- 
tiff and  its  grantors  have  oontinuonsly,  up  to  May,  1861,  used 
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appropriated,  diverted  and  enjoyed  the  waters  flowing  down 
eaid  canon  above  the  plaintiff's  ditches. 

The  defendant,  in  his  answer,  after  denying  that  the  plain- 
tiff or  his  grantors  ever  had  or  daimed  any  right  to  the  water 
of  the  canon  above  where  his  ditch  heads,  except  as  the  own- 
ers of  his  ditch  permitted  them  to  nse  snch  water,  avers  that 
he  is  the  owner  of  said  ditch,  and  that  he  and  his  grantors, 
ever  since  the  summer  of  1853,  have  been  the  owners  and  in 
the  peaceable  and  quiet  possession  thereof;  that  the  same  was 
ioonstructed,  and  ever  sinee  has  been  used  for  Hie  purpose  of 
conveying  the  waters  of  said  cafion;  that  they  have  had  the 
quiet  and  peaceable  possession  of  said  waters,  and  have  oon- 
tinuously,  during  nine  years  past,  diverted  all  of  said  waters 
that  could  be  conveyed  in  tiieir  ditch ;  that  ihey  had  the  right 
«o  to  do ;  that  by  '^  virtue  of  such  continuous  use,  enjoyment 
and  appropriation  of  said  water,'^  which  use  and  possessicm 
'^  has  been  held  by  them  adversely  and  against  all  daimants," 
die  defendant  is  the  owner,  and  entitled  to  the  use,  enjoyment 
and  diversion  of  said  water;  and  **  that,  by  reason  of  the  nine 
years  use  and  enjoyment  and  diversion,  and  the  adverse  pos- 
session of  the  same,  he  has  acquired  the  title  thereto;''  and 
that  the  defendant  has  never  disputed  the  plaintiff's  title,  until 
the  conunencement  of  the  present  suit. 

The  plaintiff  thus  asserts  title  founded  upon  prior  appro- 
priation in  1851  and  1852,  and  the  oontinued  appropriation 
down  to  the  time  of  the  alleged  diversion  by  the  defendant  in 
1861 ;  and  the  defendant  asserts  title  acquired  by  prior  appro- 
priation in  1858,  together  with  continuous  use  from  that  time 
to  the  commencement  of  the  action  in  1862.  He  ako  relies 
upon  title  by  prescription.  The  Court  below  and  the  plaintiff 
have  treated  the  answer  as  setting  up  the  Statute  of  limita- 
tions in  bar  of  the  action.  We  do  not  so  understand  ihe 
answer.  Although  it  is  not  pleaded  with  great  accuracy  or 
technical  predsicm,  it  oontains  all  the  substantial  allegations 
necessary  in  a  case  where  a  party  sets  up  title  to  an  incor^ 
poreal  hereditament,  which  has  accrued  to  him  by  the  con- 
tinued, uninterrupted  adverse  use  and  enjoynMiit  —  a  title  by 
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prescription.  The  right  to  the  use  of  a  wateroourse  in  the 
public  mineral  lands,  and  the  right  to  divert  and  use  the  water 
taken  therefrom,  is  acquired  by  appropriation  and  user,  the 
pel*son  first  appropriating  it  being  deemed  to  have  the  title, 
as  against  all  the  world,  except  the  United  States  and  persons 
claiming  under  them,  to  the  extent  that  he  thus  appropri- 
ated it  before  the  rights  of  others  attached.  The  rights  thua 
acquired  may  be  held,  granted,  abandoned  or  lost  by  the  same 
means  as  a  right  of  the  same  character  issuing  out  of  lands  to 
which  a  private  title  exists.  The  right  of  the  first  appro- 
priator  may  be  lost,  in  whole  or  in  some  limited  portions,  by 
the  adverse  possession  of  another.  And  when  such  person  has 
had  the  continued,  uninterrupted  and  adverse  enjoyment  of 
the  watercourse,  or  of  some  certain  portion  of  it,  during  the 
period  limited  by  the  Statute  of  Limitations  for  entry  upon 
lands,  the  law  will  presume  a  grant  of  the  right  so  held  and 
enjoyed  by  him.  (Bealy  v.  Shaw,  6  East  208;  Balaton  v. 
Bensted,  1  Oampb.  463;  Kicard  v.  WiUiams,  7  Wheat.  6»; 
Williams  V.  NeUon,  23  Piek.  141 ;  Calvin  v.  Burnet,  17  Wend. 
564;  Hammond  v.  Zehner,  23  Barb.  473.) 

The  defendant,  having  proven  facts  sufficient  to  warrant 
the  jury  in  presuming  a  grant  in  his  favor,  the  plaintiff,  not 
wishing  to  rely  upon  the  proof  offered  by  it  upon  the  same 
points,  was  at  liberty  to  produce  evidence  tending  to  show 
that  the  defendant's  enjoyment  of  hia  asserted  right  had  not 
beei!!  continuous,  or  uninterrupted,  or  adverse;  but  it  was  not 
authorized  f^  that  purpose,  to  enter  upon  its  original  case,  and 
again  prove  the  same  facts  that  were  proved  by  it  in  mak- 
ing its  prima  facte  ease.  At  least,  such  evidence  would  be 
admissible  only  in  the  discretion  of  the  Oomrt  below^  in  fur- 
therance of  justice — not  in  rebuttal,  but  as  a  part  of  ^e  plain- 
tiff's original  case. 

The  other  issue  between  the  parties  waa»  aa  already  stated, 
a  eontest  between  them  as  to  whidi  had  the  better  right,  founded 
on  prior  possession  and  continued  user.  The  plaintiff  had 
called  upon  the  same  witnesses  that  he  then  offered,  to  prove  its 
o<»ntinuo«6  posseasion  and  use,  and  diey  bad  testified  concern- 
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ing  those  matters^  and  the  offer  was  in  substance  to  proTe  the 
same  facts  (periiaps  more  in  detail)  that  diose  witnesses  had 
testified  to  in  chief  for  the  plaintiff.  The  examination  of 
those  witnesses  upon  the  same  point  was  not  permissible,  except 
in  the  discretion  of  the  Court. 

3.  The  plaintiff  further  assigns  for  error,  the  admissian  of 
the  testimony  of  Randolph  and  the  deposition  of  Beegan,  so 
far  as  the  same  related  to  an  arrangement  between  the  defend- 
ant's grantors  and  the  plaintiff's  agent,  on  the  ground  that 
there  was  no  proof  that  the  agent  had  authority  to  make  sudi 
an  arrangement  It  is  sufficient  on  Ihis  point  to  say,  diat  tiid 
Court,  by  its  instructions,  excluded  that  testimimy  from  the 
consideration  of  the  jury,  the  Court  instructing  them  that  the 
agent's  acts  in  that  behalf  were  void,  because  he  had  no  au- 
thority, and  there  was  no  proof  of  the  ratification  of  his  acts  by 
liie  company. 

The  plaintiff  further  objects  to  the  testimony  of  those  wit- 
nesses, because  it  was  attempted  to  be  proven  by  them,  by 
parol,  that  the  defendant's  grantors  had  sold  and  (x>nveyed 
the  ditch  to  him.  It  is  aU^ed  in  the  answer,  and  not  denied 
in  the  replication,  that  the  persons  who  constructed  the  defend- 
ant's ditch  sold  the  same  to  two  persons,  who  afterward  sold 
it  to  the  defendant,  and  no  evidence  was  needed  on  that  point 
Those  sales  were  proven  by  parol  evidence,  without  objectioii 
on  the  part  of  the  plaintiff,  by  two  other  witnesses,  and  iiie 
record  contains  no  objection  to  the  testimony  of  Randolph  on 
that  ground.  The  admission  of  the  testimony  complained  o^ 
though  improper  as  it  was  offered,  yet  under  the  circum- 
stances did  not  amount  to  an  error  sufficient  to  entitle  the 
plaintiff  to  a  new  triaL 

4.  The  first  instruction  given  at  the  request  of  die  defend- 
ant was  proper,  under  the  pleadings.  If  objectionable  at  all, 
it  is  on  the  ground  that  it  does  not  go  far  enough  for  the 
Court  might  have  charged  the  jury  that  if  they  found  that 
^^the  defendant  and  his  grantors  have  been  in  the  contmued, 
adverse,  uninterrupted  possession,  use  and  enjoyment  of  the 
waters"  for  five  years  preceding  liie  eommmoement  of  the 
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actipn,  thej  would  be  justified  in  presuming  a  grant  to  the 
defendant  The  charge^  as  given^  had  relation  to  the  proba- 
tive facts  upon  which  title  bj  prescription  depended,  rather 
than  to  the  ultimate  fact  of  title.  In  that  view  it  was  not 
erroneous.  (Hammond  v.  Zehner^  23  Barb.  473.)  The  sec- 
ond instruction  was  proper,  for  if  the  plaintiff  had  title  to  the 
water,  and  had  not  been'injured  by  the  acts  of  the  defendant, 
the  plaintiff  had  no  cause  of  action  against  him. 

The  instructions  concerning  the  adverse  possession  bjA  pre- 
scription, given  at  the  request  of  the  plaintiff,  were  very  favor- 
able to  it,  and  obviated  whatever  objection  there  might  be  to 
the  defendant's  instructions  upon  the  same  matter.  The 
remaining  jpbints  in  the  assignment  of  errors  do  not  require  a 
separate  consideration. 

Judgment  affirmed. 


Sawtxb,  «r.,  concurring  specially. 
I  concur  in  the  judgment 


m  THE  MATTER  OF  THE  ESTATE  OF  CHARLES 
BOYD,  Dbgxasxd. 

Bulb  IX  of  ma  SupxmcB  Coinrr. —  Rule  IZ  of  the  flnpreme  Oonrt  to  In  har- 
111007  with  tlie  thne  femdnd  and  fort7-«lztli  M«tlM&  ot  tbm  PrtetlM  Act  M 
ameEded  la  1804. 

Tbanscbzpt  om  APPB4I..— Matter  that  does  not  tend  in  some  degree  to 
niustrate  the  polnti  made  on  appeal  ahould  be  omitted  in  a  transcript. 

CaartncAfra  to  Tbanbceipt.-^  The  object  of  the  rvla  allowing  attorneys  to 
atipalate  to  the  correctness  of  a  transcript  was  to  enable  the  attomej  for 
the  appellant,  with  the  consent  of  the  opposite  attorney,  to  make  op  the 
record,  and  omit  all  useless  and  snperllnoas  matter,  and  thereby  save 
expense  and  facilitate  the  examination*  and  haaten  the  deetsloiL  of  causes. 

BaaTicB  OF  TBAMSCBiPT^-The  fallnre  of  the  attornay  for  appellant  to  serre 
a  copy  of  the  transcript  upon  the  attorney  for  the  respondent  before  or  at 
the  time  of  filing,  is  not  a  groond  for  dismissing  the  appeal,  if  reasonable 
dfligence  la  used,  bat  the  respondent  may  objeet  to  a  hearing  at  the  first 
teim  if  earrice  is  not  made  in  time  for  him  to  prepare  for  argmnent. 

tfaitn. — ^W3ien  the  appellant  prints  the  transcript,  service  shoold  be  made 
before  or  at  the  time  of  filing,  and  when  sent  to  the  Clerk  to  be  printed,  the 
appellant  ahovld  direct  the  Clerk  to  forward  hUa  eoplsB  aa  aoon  as  printed 
for  aerrlca. 

BTATiMaM*  ox  Affial  Feom  PBoaATi  CouBxa. —  Section  three  hvadred  and 
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thirty-eight  of  the  Practice  Act,  preacrihliiff  what  statementB  on  appeal  sha!! 
contain,  applies  to  statements  made  on  appeal  from  the  Probate  Courts.* 
Statement  on  Appeal  fbom  Pbobats  Coubt. —  If  a  statement  on  appeal  from 
the  Probate  Conrt  does  not  state  siteelflcally  the  parttenlar  errors  or 
grounds  npon  which  the  appellant  Intends  to  rely,  and  the  appeal  rests  oo 
the  statement  alone,  the  appeal  will  be  dismissed  on  motion  of  tiie  respondeat 

Appea;.  from  the  Probate  Court,  El  Dorado  County. 

Thk  was  an  appeal  taken  by  F.  A.  Homblower,  Public 
Administrator  of  El  Dorado  County,  from  an  order  of  the 
Probate  Court  of  that  county,  appointing  J.  H.  Potter  admin- 
istrator of  the  estate  of  James  Boyd,  deceased.  The  appeal 
was  dismissed  on  motion  of  respondent's  attorney.  Appellant 
afterwards,  and  at  the  same  term,  moved  the  Court  to  set  aside 
the  order  dismissing  the  appeaL 

George  E.  WiUiams,  for  Appellant 

James  Johnson,  for  Respondent 

By  the  Court,  Sawyxb,  J. 

This  is  a  motion  to  set  aside  the  order  dismissing  the  appeaL 
The  first  ground  relied  on  by  the  respondent  in  his  moti<m 
to  dismiss  the  appeal  was,  that  the  transcript  was  certified  by 
the  Clerk  without  having  been  first  submitted  to  the  attorney 
of  the  respondent  for  his  certificate.  It  is  claimed  that  under 
Rule  IX  the  transcript  cannot  be  certified  by  the  Cltrk  except 
in  cases  "where  the  parties  do  not  agree.''  Theae  words  in 
the  rule  might,  perhaps,  as  well  have  been  omitted,  but  the 
restriction  contended  for  was  not  contemplated;  nor  is  such  a 
limitation  necessarily  implied  by  the  language  of  the  rule. 
The  rule  and  section  three  hundred  and  forty-six,  as  amended 
in  1864,  were  designed  to  be  in  harmony.  A  transcript  is  a 
copy  of  the  record,  or  portions  of  the  record,  in  the  case,  and 
there  is  little  chance  for  disagreement  between  attorneys  as  to 
whether  the  record  is  correctly  copied  or  not,  unless  it  is  wil- 
fuL  It  was  thought  that  the  printing  of  transcripts  would 
greatly  facilitate  the  examination  and  hasten  the  deciaioos  of 
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causes,  as  well  as  lessen  the  liability  of  the  Judges  to  overlook 
or  misapprehend  important  facts  in  the  case,  and  in  other 
respects  promote  the  administration  of  justice.  As  each  attor- 
ney would  have  a  copy,  it  would  enable  the  counsel  to  more 
thoroughly  prepare  their  cases  for  argument,  and  facilitate 
their  references  to  the  record.  It  was  also  anticipated  that 
the  expense  would  be  the  only  objection  that  could  be  urged 
against  printing.  By  omitting  all  matter  that  does  not  in  any 
way  serve  to  illustrate  the  points  made  on  the  appeal,  and  by 
allowing  the  appellant  to  make  up  the  record  himself,  when 
the  respondent  is  willing  to  join  in  the  certificate,  it  was  sup- 
posed that  the  expenses  of  the  appeal  would  be  less  even  than 
under  the  former  system;  thus  every  objection  would  be  obvi- 
ated and  a  great  advantage  secured.  Hence  the  amendment 
of  the  Practice  Act  and  the  adoption  of  the  rule.  We  are 
satisfied  if  parties  conform  in  these  particidars  to  the  spirit  of 
the  amendments,  especially  by  excluding  all  useless  matter 
from  the  transcripts,  that  our  highest  expectations  will  be  fully 
realized.  We  are  gratified  to  find  that  transcripts  are  mudi 
less  voluminous  than  formerly,  but  many  records  still  contain 
much  that  might  be  advantageously  omitted;  for  all  matter 
that  does  not  tend  in  some  degree  to  illustrate  the  points  liti- 
gated is  an  incumbrance  and  positively  injurious.  Many  pages 
are  often  taken  up  with  verifications  of  papers,  acknowled^ 
ments  of  deeds,  title  of  the  cause  repeated  in  every  paper  of 
the  record,  etc.,  when  no  point  is  made  on  them;  in  which 
case,  where  the  record  is  certified  by  the  attorneys,  it  would 
answer  all  purposes  if  in  the  place  of  the  verification,  acknowl* 
edgment,  title,  etc.,  the  words  "  duly  verified,*'  "  duly  acknowl- 
edged,*' "title  of  the  cause,"  etc.,  and  the  date  of  the  docu- 
ment or  filing  were  substituted. 

We  take  this  first  occasion  in  which  we  are  called  upon  to 
construe  the  rules,  to  call  the  attention  of  the  bar  and  litigants 
to  the  reasons  which  influenced  us  in  their  adoption,  in  the 
hope  that  they  will  co-operate  with  us  in  carrying  out  the 
reform  in  the  particulars  indicated,  and  that  thereby  the 
expense  of  appeals  may  be  lessened,  and  the  business  of  this 
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Court  and  the  correct,  as  well  as  speedy  decision  of  causes 
gready  facilitated. 

Another  ground  relied  on  by  respondent  for  dismissing  the 
appeal  was^  that  the  printed  transcript  was  not  served  on  his 
attorney  till  several  days  after  it  was  filed,  instead  of  before, 
or  at  the  time  of  filing,  as  required  by  Rule  IX.  The  failure 
to  serve  the  transcript  punctually  is  not  a  ground  for  dismiss- 
ing the  appeal,  if  reasonable  diligence  is  used  But,  if  the 
appellant  fails  to  serve  the  transcript,  he  will  not  be  permitted 
to  bring  on  the  hearing  at  the  first  term,  against  the  objection 
of  the  respondent  made  on  that  ground,  when  he  has  not  had 
ample  time  after  service  of  the  transcript  to  prepare  for  the 
argument 

When,  as  in  this  instance,  the  transcript  is  sent  from  a  dis- 
tant part  of  the  State  to  the  Clerk  to  be  printed,  under  the 
provisions  of  Rule  X,  it  would  perhaps  not  be  practicable  in 
all  cases  to  return  the  copies  in  time  to  serve  before  filing  the 
printed  transcript,  without  unduly  delaying  the  filing.  But  in 
such  cases,  the  appellant  should  direct  the  Clerk  to  forward 
to  him  for  service  the  necessary  copies,  as  soon  as  printed. 
When  the  appellant  himself  has  the  transcript  printed,  there 
is  no  reason  why  the  copies  should  not  be  served  at  or  before 
the  time  of  filing. 

The  next  point  relied  on  was,  that  the  statement  on  appeal 
does  not  allege  specifically  the  particular  errors  or  grounds 
upon  which  appellant  intends  to  rely.  Section  two  hundred 
and  ninety-nine  of  the  Probate  Act  authorizes  the  appellant  to 
annex  a  statement  to  the  record,  and  prescribes  the  time  within 
which  it  shall  be  prepared.  But  it  does  not  define  the  term 
"'statement,"  or  prescribe  what  it  shall  contain.  This  term  is  a 
new  one,  and  but  recently  introduced  into  our  legal  voeabo- 
lary.  It  is  used  in  the  Practice  Act,  and  the  requisites  of  the 
statement  are  there  prescribed.  Under  section  Aree  himdred 
of  the  Probate  Act,  the  provisions  of  the  Practice  Act,  lee- 
tion  three  hundred  and  thirty-eight,  prescribing  what  the  state- 
ment shall  contain,  are  made  applicable  to  appeals  from  the 
Probate  Court,  as  it  is  one  of  the  sections  of  Chapter  I,  Title 
9,  and  is  not  in  conflict  with  any  provision  of  the  Probate  Ast 
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The  Probate  Act  authorizes  a  statement  to  be  made^  but  we 
must  look  to  the  Practice  Act,  seeticm  three  hundred  and  thirtj- 
eightj  to  ascertain  what  the  statement  is.  In  the  statement  the 
appellant  must  ''state  specifically  the  particular  errors  or 
grounds  upon  which  he  intends  to  rely  on  the  appeal.''  We 
have  discussed  at  length,  and  construed  this  provision  at  the 
present  term  in  the  case  of  HtUion  v.  Beed,  26  OaL  478,  and 
we  need  not  repeat  the  discussion  here.  In  this  case  a  state- 
ment was  necessary  to  present  the  point  relied  on.  As  no 
statement  was  made  of  the  grounds  of  the  appeal,  in  pursuance 
of  section  three  hundred  and  thirty-eight,  as  construed  in  Hvt- 
ion  V.  Beed,  and  as  the  appeal  rests  on  the  statement  (there 
being  no  judgment  roll),  this  objection  is  fatal  to  the  motion. 
It  is  unnecessary,  therefore,  to  decide  or  discuss  the  other  ob- 
jections made.  We  have,  however,  looked  into  the  record,  and 
find  that  at  the  time  of  the  app<»ntmait  of  Homblower,  ad- 
ministrator, the  amendment  to  section  fifty-two  of  the  Probate 
Act  was  not  in  f orce^  and  the  creditor  was  entitled  to  pref  erenoo 
over  the  Pvtblie  Administrator. 
The  motion  to  vacate  the  order  dismissing  the  appeal  is  denied. 


LLOYD  TEVIS  r.  JOHN  S.  ELMS,  JOHN  WADE, 
DAVID  OALDERWOOD,  CHARLES  B.  HAKWOOD, 
AHD  FRANCIS  KATTENDORFT. 

Who  SHmnv  uki  hot  DzspossaM  oir  Win  of  Bmtitiition. —  A  Sheriff  Iim< 
no  aathorltj  bj  rtrtwt  of  a  writ  of  rettltutloii  to  remove  from  the  premleeo 
described  in  the  writ  penona  who  were  not  partlei  to  (he  jndgment  on 
which  the  writ  wu  Inmed,  and  did  not  enter  under  defendant  In  the  jndff- 
ment  pending  tha  anlt. 

InjUMQTiON  TO  Bbstbaix  Sbbrivf* — One  who  if  the  owner  of  land,  and  In 
poeteeiion  of  the  eamOt  la  not  entitled  to  an  Injunction  to  restrain  a  Sheriff 
from  exscntlns  a  writ  of  rsstltntloa  issued  on  a  Judgment  rendered  against 
third  parties,  to  whldi  Jodgment  the  plaintiff  Is  a  stranger. 

romllMoii  T.  B«Mo^  IS  Cal.  202*  disapproved  of  bj  CUEB0T,  J. 

Appkai.  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  Coonly  of  San  Francisoo. 


t>J  \J  ^   a.VI#>Il    IJ      •\^'\^  KJJ^W-M*  WlM*.&i#A.        J.  JJ  A«»W« «      .A.^#>r:S« 


Tevls  «.  BUia  el  alt. 


The  facts  are  stated  in  the  opinion  of  the  Court 
Patterson,  Wallace  d  Stow,  for  Appellant 

Plaintiff  has  had  two  trials,  one  at  law  and  one  in  Gquity^ 
in  both  of  which  he  established  his  right  against  Wade,  bj 
establishing  it  against  his  grantor,  Calderwood,  from  whom  he 
took  a  conveyance  pendente  Ute  —  and  as  we  contend  from  the 
answer,  after  both  judgments,  and  if  after  judgment,  the  judg- 
ment was  notice  to  him.  (1  Bailey's  Eq.  208;  1  Ohio,  872; 
2  leading  Cases  in  Eq.  155;  Adamfi'  Eq.  367.) 

Under  these  circumstances  plaintiff  was  [ia]  entitled  to  an 
injunction,  and  it  should  not  have  been  dissolved. 

There  is  an  injunetion  called  a  perpetual  injunction  for 
quieting  a  man  in  the  possession  of  his  estate;  this  is  generally 
upon  a  plain  equitable  title,  or  where  one,  two,  or  more  ve^ 
diets  have  gone  against  a  man.  This  injunction  is  to  quiet 
the  plaintiff  and  his  heirs  forever,  and  all  claiming  by,  from, 
or  under  him,  and  it  is  very  often  granted  and  in  many  in- 
stances the  justice  of  the  Court  calls  ior  it  (BushneU  v.  Har- 
ford, 4  John.  Ch.  301.) 

In  Dunn  v.  Vail,  7  Martin,  La.  486,  (Vol  8,  N.  S.  608,)  an 
injunction  was  granted  to  restrain  the  sale  of  personal  prop- 
erty (a  slave)  claimed  by  plaintiff,  who  was  not  a  pmrty  to  tbe 
execution. 

Ford  V.  Bighy,  10  Cal.  449,  was  a  similar  case. 

Wm.  W.  Chipman,  for  Respondents. 
By  the  Court,  Shaftsb,  J. 

The  complaint  states  that  on  the  SOth  of  Augnst,  1869,  the 
plaintiff  was,  and  is  now,  the  owner  in  fee  simple  absolute  of 
certain  lots  in  the  City  of  San  Francisco,  and  that  he  is  in  the 
actual  possession  of  the  lots  by  his  tenant 

That  on  the  20th  of  August,  186S,  the  plaintiff  recovered 
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a  judgment  for  the  poqseasioii  of  the  lote  in  an  action  brought 
by  ^JTH  against  Daniel  (yConnelL 

That  notice  of  lis  pendens  was  filed  in  tiie  Becorder's  office^ 
March  13,  1862,  the  day  the  action  was  commenced. 

That  pending  the  suit,  O'Connell  made  a  deed  of  the  prem- 
ises to  Calderwood,  defendant  herein,  who  thereafter  defended 
the  snit;  and  that  on  the  19th  day  of  April,  1863,  by  virtue  of 
a  writ  of  restitution  issued  on  the  aforesaid  judgment,  the 
plaintiff  was  put  in  pobsession  of  the  lots,  and  Caldeirwood  was 
ousted  therefrom. 

That  on  the  8th  of  December,  1803,  it  WM  adjndgsd  and 
decreed  in  another  suit,  bron^t  l^  Galderwood  agaiasfc  Tens 
and  others,  that  he^  Tevis,  was  the  owner  of  the  lots,  end  en- 
titled to  the  possession  thereof. 

That  the  defendant  Wade  has  no  titie  except  under  Calder- 
wood,  acquired  after  the  filing  of  the  notice  of  lie  pendens 
before  named. 

That  tKe  defendants  herein,  in  pursuance  of  a  combination 
between  them  '^to  obtain  possession  of  said  lots,  and  to  com- 
pel the  plaintiff  to  bring  another  action  to  obtain  possession 
thereof,  brou^t  an  action  of  ejectment  in  the  Twelfth  District 
Court,  in  the  name  of  John  Wade  (one  of  the  defendants 
herein,)  against  said  Calderwood,  0.  B.  Harwood  and  F.  Eat- 
tendorff  (also  defendants  herein,)  to  recover  possoflsion  of  said 
lands  and  premises.'' 

That  the  complaint  in  said  actioii  was  filed  Match  10, 1863, 
and  judgment  was  entered  therein  by  default  Jpne  5, 1868. 

That  a  writ  of  vestitutioii  has  been  issued  upon  said  judg- 
ment and  is  now  in  the  hands  of  EUis,  Sheriff,  ete.,  who  threat- 
ens to  execute  said  writ,  and  to  remove  plaintiff  and  his  tenant 
from  the  possession  of  said  premises,  and  will  do  so  imless 
restrained  l^  injunction. 

That  OalderwQod,  Harwood,  and  Kattendorff  were,  or  some 
of  them  were,  in  possession  of  the  lots,  or  some  part  thereof, 
at  the  date  of  the  said  judgment  in  Wade  ▼•  Calderwood.  That 
the  suit  was  brou^t  by  Wade  at  the  instigation  of  Oalder- 
.  wood,  and  that  all  the  defendants  therein  suffered  judgment  by 
default^  for  the  fraudulent  purpose  of  enabling  Wade  to  obtain 
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poBsession  of  the  piemiaes  and  then  to  enrrender  them  to 
Calderwood. 

That  Calderwood  paid  the  expenses  connected  with  the  snit, 
and  has  been  active  in  soliciting  and  nxging  Ellis,  the  Sheril^ 
to  execute  the  writ  of  restitution  and  turn  plaintiff  and  his 
tenant  out  of  possession. 

Wherefore  the  plaintiff  prays  judgment  that  ''the  defend* 
ants  Wade  and  Ellis,  and  the  successors  in  office  of  said  EIliS| 
his  deputies,  and  all  other  persons,  be  perpetually  restrained 
and  enjoined  from  executing  said  writ  of  restitution  on  said 
judgment  of  Wade  v.  Calderwood  et  ale,,  and  from  executing 
any  other  writ  of  restitution  founded  on  said  judgment,  and 
that  the  plaintiff  be  adjudged  to  be  the  owner  in  fee  simple  of 
said  lands  and  premises,''  etc 

A  temporary  injunction  was  granted  on  tiie  complaint  and 
affidavit,  and  was  subsequently  dissolved  upon  bill  and  answer, 
and'  from  that  order  this  appeal  is  taken. 

It  is  insisted  on  the  part  of  the  appellant  that  the  complaint 
may  be  sustained  as  a  bill  of  peace,  or  on  the  ground  of  the 
two  hundred  and  fifty-fourth  section  of  the  Practioe  Ad,  as  a 
bill  in  equity  to  quiet  the  plaintiff's  title. 

For  all  the  purposes  of  the  present  appeal,  it  is  uuneoessaiy 
to  pass  upon  either  of  those  questions;  for,  if  the  appellant's 
views  concerning  them  should  be  accepted  as  correct,  it  by  no 
means  follows  that  he  is  entitled  to  the  injunction  prayed  for 
in  the  complaint  A  plaintiff  must  have  good  cause  of  action 
before  he  can. claim  an  injunction,  but  he  may  not  be  entitled 
to  an  injunction  though  he  has  a  good  cause  of  action.  The 
two  things  are  not  necessarily,  nor  are  they  even  generally 
connected. 

The  bill  prays  that  Sheriff  Ellis  and  his  suoeessors  may  be 
restrained  from  executing  a  writ  of  reetitation  issued  upon  a 
judgment  in  ejectment,  to  which  judgment  neither  the  plaintiff 
nor  his  tenant  is  party  or  privy. 

The  plaintiff  and  his  tenant  are  not  only  beyond  the  readi 
of  the  writ,  but  are  unaffected  by  the  judgment  as  an  instm- 
ment  of  evidence,  and  therefore  have  nothing  to  fear  from 
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either*  Should  the  Sheriff  interfere  with  the  plaintiff's  pos- 
session of  the  lots,  the  writ  would  not  only  fail  as  a  jnstifica- 
tion,  but  would  be  pertinent  to  conviot  the  Sheriff  (rf  an  act 
of  official  oppression. 

The  plaintiff,  then,  having  no  relations  to  the  writ,  and  the 
writ  having  no  relati<nis  to  him,  the  writ  may  be  laid  out  of 
accoiant;  and  the  question  remaining  to  be  considered  is 
whether  the  defendants'  threat  and  purpose  to  commit  a  naked 
trespass  upon  the  plaintiff's  land,  is  a  ground  upon  which  be 
ean  claim  an  injunction  to  intercept  them* 

The  case  is  not  as  strong  in  its  facts  as  the  case  of  Tomlirir 
$on  Y.  Bubio,  16  CaL  202.  In  that  case  the  complaint  alleged 
that  the  plaintiff's  business  would  be  broken  up  by  the 
threatened  trespass;  but  in  the  case  at  bar  there  is  no  such 
allegation.  The  two  cases,  though  differing  in  certain  particu- 
lars, are  alike  in  this,  that  so  far  as  the  relief  of  present  injunc- 
tion is  concerned,  the  relief  is  asked  for  on  the  ground  of  a 
threatened  trespass. 

Again,  the  prayer  of  the  complaint  is  not  that  the  Sheriff 
may  be  restrained  from  dispossessing  the  plaintiff  of  the  lots 
under  the  writ  or  under  color  of  the  writ,  but  generally,  that 
the  Sheriff  may  be  restrained  from  "  executing  the  writ/*  But 
the  complaint  charges  that  the  plaintiff  is  now  in  possession 
of  the  lots  by  his  tenant;  and  assuming  that  all^ation  to  be 
true,  then  Calderwood,  Harwood  and  Kattendorff,  against 
whom  the  writ  runs,  must  be  out  of  possession ;  and  if  out  of 
possession,  then  there  is  no  occasion  for  enjoining  the  execu- 
tion of  the  process  as  to  them,  nor  for  restraining  the  Sheriff 
from  putting  Wade  in;  for  under  the  writ  the  Sheriff  cannot 
deliver  possession  to  Wade  unless  he  should  find  the  lots  vacant 
or  in  the  occupation  of  Calderwood,  or  perhaps  in  possession 
of  those  claiming  under  him  by  tides  acquired  pendente  lite. 

The  decision  in  Ford  v.  Bighy,  10  Cal.  449,  and  in  Daubenr 
gpecJe  V.  Orear,  18  Cal.  443,  to  which  we  have  been  referred, 
went  upon  the  ground  of  irreparable  injury ----a  ground  that 
entirely  fails  here.  The  principal  purpose  of  this  action  is  to 
obtain  a  decree  quieting  the  possession  of  the  plaintiff  and 
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suppressing  future  litigation  at  law  by  perpetual  injunctioiL 
If  it  appeared  by  the  complaint  and  affidavit  that  the  defend- 
ants were  doing  or  were  threatening  to  do,  or  were  procuring 
to  be  done,  or  were  suffering  to  be  done^  some  act  in  violation 
of  the  plaintiff's  rights  respecting  the  subject  of  the  action 
and  tending  to  render  the  judgment  ineffectual,  or  tending  to 
the  great  and  irreparable  injury  of  the  plaintiff,  an  injunction 
might  go,  staying  the  act  in  view  of  its  consequences.  Bat 
the  complaint  does  not  present  a  case  of  that  impreesion*  It 
charges,  as  a  ground  for  the  injunction,  that  the  defendants 
intend  to  disseize  the  plaintiff  of  his  lands —  that  and  no  more; 
and  asks  that  they  may  be  restrained  from  carrying  their  pu^ 
pose  into  execution. 

Should  the  defendants  succeed  in  their  derign,  the  vemedieB 
at  law  would  be  speedy,  adequate  and  complete. 

The  order  dissolving  the  injunetion  la  affirmed. 

CusBBT,  J.,  concnrring  specially. 

i  concur  in  the  affirmance  of  the  order  dissolving  the  injnnc- 
ti<m  in  this  case,  but  at  the  same  time,  in  order  to  guard 
against  an  implication  to  the  contrary,  I  desire  to  express  mj 
disapproval  of  the  deeisicm  made  in  TamUnBan  v.  Bubio,  16 
Cal.  202,  as  applied  to  the  facta  of  that  case. 

Mr.  Justice  Bhodbs  expressed  no  opini<HU 
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JOHN  S.  LOVE,  J.  E.  GALLOWAY,  WM.  A.  BOLDf- 
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Suit  oh  OoLUMtoafb  BonA^— VIM  DtetHet  AttsnMy  «f  a  emmtj  hti  tte 
aatbority,  o(  his  «irB  vollttoa,  wMi  «r  wtthoat  laHtucltoaa  tnm  the  Oon 
troIUr  of  State,  CSoimty  Court,  or  tho  Board  of  enporrtoon  of  a  ooooty,  t» 
bring  an  action  upon  tho  offlelal  bond  of  Cho  Tax  Collector  of  a  ooonty. 

Saub.— AU  tha  BOMf  dnt  oa  a  Tax  GoUoctoea  hood  nugr  bo  recoTewd  la  a 
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single  action  In  the  name  of  The  People  of  the  State,  although  part  of  the 
money  thna  dne  may  helong  to  the  county  and  part  to  the  State. 

PjkBTiES  Dbfendamt. — It  It  no  misjoinder  of  parties  defendant  for  the  plaintiff 
to^sne-one,  or  any  number  more  than  one,  of  all  the  persona  sererally  liable 
npon  the  same  obligation  or  Instrument 

Complaint.-*  A  complaint  In  an  action  on  the  bond  glyen  by  a  Tax  Collec- 
tor as  Collector  of  Taxes  of  Yuba  County,  Is  not  amblguoos  and  uncertain 
because  It  does  not  arer  that  any  of  the  money  sued  for  was  collected  by  the 
Tax  Collector  on  account  of  foreign  miners'  licenses. 

TAX  CoLLXCTOB'B  BoiTD. —  An  Act  of  the  Legislature  which  makes  the  Sheriff 
of  a  county  Its  Tax  Collector,  and  also  makes  the  Sheriff  and  his  bondsman 
responsible  for  the  payment  of  all  taxes  collected  by  him,  haa  the  effect  of 
making  the  bond  of  the  Sheriff  his  bond  as  Tax  Collector. 

OoMPULiNT. — ^The  complaint  in  an  action  on  a  Tax  Collector's  bond  need  not 
aver  that  the  taxes  charged  on  the  assessment  roll  were  legally  assessed. 

Tax  CoU/BGTOR's  Bonp.^ — ^A  Tax  Collector's  bond,  in  which  the  principal  and 
sureties  bind  themselyes  In  the  sum  of  fifty  thousand  dollars,  **  to  be  paid 
to  the  State  of  California  In  the  following  manner  and  proportion,**  followed 
by  a  specification  of  the  seyeral  amonnta  for  which  each  surety  respectively 
binds  himself,  the  aggregate  amounting  to  the  sum  of  fifty  thousand  dollars, 
without  any  specification  of  the  amount  for  which  the  principal  is  bound.  Is 
▼slid,  both  against  the  principal  and  his  sureties. 

Joint  and  Setebal  Bond. — ^A  bond  running  thus:  "for  which  sums  respec- 
tively, unto  the  said  State  of  California,  In  the  manner  and  in  the  propor- 
tions hereinbefore  set  forth,  we  bind  ourselves,  our  and  each  of  our  heirs, 
executors,  and  admlnlatrators^  jointly  and  severally,  firmly  by  these  presents,'* 
Is  a  joint  and  several  bond. 

90KM  ow  JuDOifiNT  ON  OiTxcxAL  BoND^ — A  judgment  rendered  In  an  action 
against  the  sureties  on  an  oflldal  bond,  who  sign  for  different  amounts  re- 
■peettv^y,  may  ba  antered  up  against  each  snrsty  for  the  amount  for  which 
ba  la  Uabla  an  tha  bond,  and  all  the  eoata,  with  a  dlrecUon  that  plaintiff 
have  axeentlon  on  the  judgment,  but  that  no  more  shall  be  collected  than 
the  am  (meationlng  tha  same)  foimd  to  be  due  from  tka  prlndpal* 

Afpeai.  from  tlie  Distriot  Oonrt^  Tentli  Judicial  District^ 
Yuba  Ootmly. 

The  judgment  in  this  ease^  after  reciting  the  amonnt  found 
dne  from  the  principal,  -which  was  thirty-one  thousand  and 
forty-eight  doUars,  reads  as  followa: 

''It  is,  therefore,  hj  die  Oonrt  oidefed  and  adjudged,  that 
the  plaintiff  in  this  aodcm  have  judgment  against  tiie  said  J. 
E.  Galloway,  and  judgment  is  hereby  ordered  in  faroir  of  the 
plaintiff,  against  the  said  Galloway  in  this  aetio^,  for  the  earn 
of  fifteen  thousand  dollars,  ($15,000,)  and  all  the  plaintifPs 
wsts  in  this  behalf  expended,  taxed  at  $WLU.^ 

Separate  judgments,  in  same  form,  following  eaoK  other, 
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were  rendered  against  each  surety  for  the  amount  for  which 
he  was  liable  on  the  bond. 

The  judgments  were  followed  by  the  following  direction: 

^^And  it  is  further  ordered  and  adjudged^  that  the  plaintifi 
have  execution  on  the  above  judgments,  but  that  no  more 
shall  be  collected  thereon  than  the  aforesaid  sum  of  $31,048, 
with  aoGTuing  interest,  and  the  costs  of  suit,  and  aocroing 
costs/' 

John  S.  Love  was  the  principal  on  the  bond,  but  was  not 
served  with  process.  The  sureties  alone  appeared  and  de- 
fended.    Bolinger  and  Ellis  alone  appealed* 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Chas.  E.  Filkina,  for  Apprilanta. 

The  Court  below  erred  in  overruling  demurrer  of  defend- 
ants upon  the  first  and  second  points.  (People  ▼.  LatHmor$, 
19  Cal.  365;  Wolverton  ▼.  CammonweaUh,  7  Sei^  ft  Bawle, 
273 ;  Montgomery  ▼.  OofnmonweaUh,  1  Monroe^  Ky.  197;  Pnto- 
tiee  Act,  Sees.  4  and  12.) 

The  Court  erred  in  overruling  the  fifth  point  in  the  demurrer. 
(Whitfield  v.  Woodbridge,  38d  Miss.,  let  Cuahnum,  188 ;  ^Mif 
V.  State,  2d  Blackford,  888.) 

The  bond  sued  upon  is  not  a  bond  required  by  law;  is  vol- 
untary and  not  binding  upon  the  sureties,  and  the  Court  erred 
in  overruling  the  sixth  point  in  the  demurrer.  (State  v.  Barl- 
lett,  30th  Miss.,  1st  George,  624;  Statutes  of  1851,  page  190; 
Act  of  April  20th,  1861 ;  Act  of  May  1st,  1861,  pp.  158  and 
158,  Sec  1;  Statutes  of  1854,  pw  110,  Sec.  02;  Statutes  of 
1855,  p.  164;  Stevens  el  dL  v.  Ira  Haye  et  oL,  6tk  Cashing^ 
229 ;  People  v.  Cabaness,  20  CaL  626.) 

The  Court  erred  in  entering  judgment  againat  the  smraties 
without  proceeding  to  judgment  against  the  piineipal;  there 
being  no  obligation  on  the  part  of  the  principaL  (People  ▼• 
Hartley,  21  Cal.  585 ;  aaeramento  r.  Dunlaj^,  14  (ML  4SL) 

George  Bowe,  and  /•  0.  Ooodwiti^  for  BeqKwdent 
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By  the  Oourl^  SAXixBBaov^  (X  J. 

This  IB  in  nMm  brought  hy  the  District  Attorney  of  Yuba 
County,  fai  the  name  of  The  People  of  the  State  of  Calif  omia, 
upon  the  oflScial  bond  of  the  Tax  Collector  of  that  county  to 
recover  a  certain  amount  of  taxes,  part  belonging  to  the  State 
and  part  to  the  county,  alleged  to  have  been  collected  by  the 
Tax  CoUeetor  and  not  paid  over  by  him  to  the  County  Treas- 
urer, as  required  hy  law.  The  defendants  demurred  to  the 
complaint  upon  several  grounds,  which  will  be  noticed  in  their 
order. 

1.  Hie  objection  to  the  effect  that  this  action  should  have 
been  brought  by  the  Attorney-General  instead  of  the  District 
Attorney,  is  not  well  taken.  The  thirty-sixth  section  of  the 
Bevenue  Act  of  the  17th  of  May,  1861,  (Statutes  of  1861,  p. 
481,)  provides  that:  ^'  If  any  Tax  Collector  shall  refuse  for  a 
period  of  five  days,  or  wilfully  neglect  to  make  the  payments 
and  settlements  with  the  Treasurer  and  Auditor  of  his  county, 
as  in  this  Act  specified,  he  and  his  sureties  shall  be  held  liable 
to  pay  the  full  amount  of  taxes  charged  upon  the  assessment 
roll ;  and  the  District  Attorney,  of  his  own  volition,  or  on  being 
instructed  to  do  so  by  the  Controller  of  State,  or  by  the 
County  Court  or  Board  of  Supervisors  of  the  county,  shall 
cause  suit  to  be  brought  against  such  Tax  Collector  and  his 
sureties  for  the  full  amount  due  on  the  Auditor's  books.  And 
if  any  such  suit  is  commenced,  no  credit  or  allowance  what- 
ever shall  be  made  to  such  refusing  or  neglecting  Tax  Collector 
for  the  delinquent  taxes  outstanding/^  Under  this  section 
there  can  be  no  question  but  that  the  District  Attorney  had 
full  power  and  authority  to  bring  this  action.  The  terms  of 
the  Act  are  plain  and  explicit,  leaving  no  room  for  construo- 
tion.  Upon  the  happening  of  the  contingency  named  at  the 
commencement  of  the  section,  it  is  imperatively  made  his  duty 
to  bring  the  suit  "  of  his  own  volition.**  Whether  the  money 
sued  for  may  belong  to  the  State  or  county,  or  part  to  the  for- 
mer and  part  to  the  latter,  or  whether  one  suit  is  sufficient, 
or  separate  suits  are  necessary  where  the  money  belongs  in 
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part  to  the  State  and  in  part  to  the  ooimtj/  is  of  no  moment 
90  far  aa  the  question  of  power  is  concerned,  for,  in  either 
event,  the  suit  or  snits  are  to  be  bronght  by  the  District 
Attorney,  and  he  may  bring  them  with  or  without  instruetioiifl 
to  that  effect 

2.  The  second  and  fourth  grounds  of  demurrer  are  to  the 
effect  that  the  money  or  taxes  sued  for,  being  in  part  due  to 
the  State  and  in  part  due  to  the  county,  cannot  be  recovered 
in  a  single  action,  in  the  name  of  The  People  of  the  Stated  and 
that  separate  suits  are  necessary  —  one  in  behalf  of  the  State 
and  the  other  in  behalf  of  the  county.  v 

In  considering  this  question,  counsel  for  appellants  turn 
aside  from  the  statute,  and  argue  from  the  principles  of  the 
common  law,  for  the  purpose  of  establishing  the  alleged  mis- 
joinder. But,  in  our  judgment,  the  question  finds  a  ready 
solution  in  the  provisions  of  the  Bevenue  Act^  and  no  resort 
to  common  law  principles  is  made  necessary.  The  Tax  Col- 
lector does  not  report  to  or  account  with  any  State  officer  for 
the  taxes  collected  by  him.  It  is  his  duty,  upon  receiving  the 
duplicate  assessment  roll,  to  collect  the  taxes  therein  charged 
agiiinst  the  taxpayers  of  his  county;  and  it  is  his  duty,  on  the 
first  Monday  of  each  month,  to  pay  to  the  County  Treasurer 
all  money  in  his  hands  belonging  to  or  collected  for  the  use  of 
the  State  or  county,  and  take  his  receipt  therefor^  and  on  the 
same  day  deliver  the  same,  together  with  a  true  and  correct 
account,  under  oath,  of  all  his  transactions  since  his  last  settle- 
ment to  the  County  Auditor;  and  on  the  first  Monday  in 
December  of  each  year  it  is  made  his  duty  to  attend  at  the 
County  Auditor's  office,  with  his  duplicate  assessment  roll,  and 
make  with  the  County  Auditor  a  final  settlement  touching  all 
the  taxes  charged  against  him  on  account  of  such  assessment 
roll.  If  he  fails  to  do  all  this  he  and  his  sureties  become 
liable,  upon  his  official  bond,  to  pay  the  full  amount  of  sll 
taxes  charged  against  him  on  account  of  said  assessment  roll, 
without  any  credit  for  outtstanding  delinquent  taxes  —  said 
amount  to  be  recovered  by  suit  upon  his  bond.  Thus  the  Tax 
Collector  neither  accounts  U>  nor  pays  over  any  money  to  anj 
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State  offiocpr,  nor  has  he  any  duty  to  perform  in  regard  to  the 
apportionment  of  the  money  collected  by  him  as  between  the 
State  and  oonnty.  His  account  is  kept  with  the  county,  and 
with  her  he  deals  and  settles.  His  whole  duty  is  performed 
when  he  has  collected  the  money  charged  in  the  assessment 
roll  and  paid  the  same  to  the  Oounty  Treasurer  and  made  his 
settlements  with  the  County  Auditor.  There  his  duty  and 
liability,  and  that  of  his  sureties,  cease.  To  whom  the  money 
belongs  is  no  concern  of  his  or  of  his  sareties.  So  far  as  his 
duty  and  liability  and  that  of  his  sureties  are  concerned,  the 
money  is  but  one  fund,  to  be  collected  and  paid  over  to  a 
single  individuaL  Its  distribution  thereafter  is  controlled  in 
no  way  by  him  or  them;  nor  is  he  or  they  in  any  manner 
responsible  therefor.  By  their  bond  he  and  his  sureties  have 
bound  themselves  to  the  obligee  in  the  bond  to  the  effect  that 
he  will  collect  and  pay  over  all  the  money  charged  in  the 
asseMment  roll  to  the  County  Treasurer,  or  in  default  thereof 
he  snail  make  good  the  defksit.  So  far  as  his  duty,  and  his 
and  their  liability  is  concerned,  the  mon^  belongs  to  the 
obligee  named  in  the  bond,  and  they  have  no  l^al  right  or 
license  to  look  beyond  the  bond  for  the  purpose  of  seeing 
where  the  money  goes,  nor  need  they  be  at  all  anxious  whether 
the  right  party  gets  it.  That  duty  the  law  has  not  imposed 
upon  them.  When  they  have  watched  its  course  until  it  has 
reached  the  hands  of  the  County  Treasurer  their  supervision  is 
no  further  required.  As  to  them  the  money  constitutes  but 
one  ftmd,  to  wit:  the  public  revenue,  and  belongs  to  but  one 
owner,  to  wit:  the  public,  and  has  but  one  custodian,  to  wit: 
the  County  Treasurer.  Wh^i  there  is  a  defalcation,  such 
defalcation  is  measured  by  the  difference  between  the  total 
amount  charged  against  the  Collector  in  the  Auditor's  books, 
and  the  amount  paid  to  the  Treasurer  by  him.  For  the  pur- 
pose of  a  suit  upon  his  bond,  such  deficit  constitutes  but  one 
sum^  and  may  be  declared  for  without  designatZBg  the  State's 
or  coimty  s  portion.  The  statute  manifestly  eontempla;te.s 
but  one  suit,  to  be  brought  by  the  Distriet  Attorney  in  the 
liame  of  the  obligee  named  in  the  bond.     It  speaks  in  ike 


singular  number,  and  provides,  without  limitation^  that  the 
full  amount  found  due  on  the  Auditor's  books  may  be  leooT- 
ered  in  that  suit.  Nor  does  this  impose  any  hardship  npon  the 
Tax  Collector  or  his  sureties;  on  the  contrary,  it  enaUes  them 
to  determine  in  one  suit  what  otherwiae  would  require  two. 
Nor  is  there  any  technical  difficulty,  as  we  haye  already  seen, 
in  determining  the  whole  controversy  in  one  action.  Where 
this  can  be  done,  the  policy  of  the  law  requires  tbat  it  should 
be  done.  It  follows  tiiat  the  record  presents  no  case  of  mis- 
joinder. 

3.  The  next  ground  of  demurrer  is  to  the  effect  that  thete 
is  a  misjoinder  of  parties  defendant,  because  J.  G.  Eshom,  one 
of  the  sureties  upon  the  bond,  is  not  made  a  party. 

The  bond  upon  which  the  suit  is  brought,  as  will  more 
fully  appear  hereafter,  is  joint  and  several.  The  fifteenth 
section  of  the*  Practice  Act  provides  that  ^^  persona  aevetally 
liable  upon  the  same  obligation  or  instrument  *  *  *  ni^  aOi 
or  any  of  them,  be  included  in  the  same  action,  at  the  option 
of  the  plaintiff."  This  section  changes  the  common  law  mle^ 
that  one  or  all,  and  not  any  intermediate  number,  may  be 
sued.  Under  this  section  a  plaintiff  may,  at  his  election,  sue 
one  or  more,  or  all  the  persons  severally  liable  upon  the  same 
obligation  or  instrument 

4.  It.  is  next  claimed  that  the  complaint  is  ambiguous  and 
uncertain  because  it  does  not  designate  what  portion,  if  any, 
of  the  money  sued  for  was  collected  by  the  Tax  Oollector  on 
aocount  of  foreign  miners*  licenses,  for  which  amount,  if  any, 
the  sureties  upon  the  bond  in  suit  were  not  liable. 

There  is  no  averment  in  the  complaint  showing  that  any  of 
the  money  sued  for  was  collected  by  the  Tax  Clollector  on 
account  of  foreign  minera'  licenses,  nor  is  there  any  averment 
from  which  it  can  be  inferred  that  any  money  realized  from 
that  source  constitutes  a  part  of  the  amount  for  which  judg- 
ment is  asked.  It  is  true  that  under  the  law  relating  to  the 
Tax  Collector  of  Yuba  County  (Statutes  of  1866,  p.  164)  he 
is  required  to  give  tiie  same  bonds  which  were  theretofore 
required  of  the  Sheriff  in  his  capacily  of  m  officio  Tax  Got 
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lectOT*  Of  the  Sheriff  (as  will  hereafter  more  fully  appear) 
the  law  required  two  bonds  —  one  for  fifty  thousand  dollars  as 
Collector  of  Taxes,  and  one  for  fifteen  thousand  dollars  as 
Collector  of  Foreign  Miners'  Licenses.  The  former  bond  is 
the  one  sued  on,  and  upon  that  bond  neither  the  Tax  Collector 
nor  his  sureties  could  be  made  liable  for  any  defalcation  for 
money  collected  on  account  of  foreign  miners'  licenses.  In 
suing  upon  this  bond  the  plaintiff  alleges  in  substance  that  the 
Tax  Collector  had  collected  a  certain  amonnt  of  money  belong- 
ing to  the  State  and  county  which  he  failed  and  refused  to  pay 
over  according  to  law,  and  that  in  consequenoe  of  snch  failure 
he  and  his  sureties  have  become  liable  for  that  amount  upon 
the  bond  in  suit  This  was  sufficient  in  our  judgment,  and  it 
was  not  necessary  to  insert  a  negative  allegation  to  the  effect 
that  no  part  of  the  money  sued  for  was  derived  from  foreign 
miners'  licenses.  The  particular  source  or  sources  from  whidi 
the  Tax  Collector  obtained  the  money  was  matter  of  proof 
rather  than  allegation.  In  any  event  it  is  dear  that  there  is 
no  such  ambiguity  in  the  complaint  as  would  justify  us  in  dis- 
turbing the  judgment  on  that  ground.  Ko  reoovexy  was  had 
on  account  of  money  derived  from  foreign  miners'  licenses,  and 
we  do  not  think  the  defendants  have  been  in  any  manner  pre- 
judiced by  any  real  or  supposed  ambiguity  in  the  complaint 

6.  It  is  next  claimed  that  the  o(»nplaint  does  not  state  facts 
sufficient  to  constitute  a  oause  of  action;  first,  because  the 
bond  sued  on  is  not  a  bond  required  by  law,  but  is  a  mere  vol- 
untary bond,  and  therefore  not  binding  upon  the  defendants; 
second,  because  there  is  no  averment  that  the  taxes  were  legally 
assessed  by  the  proper  officers.  These  poeitions  tiie  learned 
counsel  for  appellant  has  also  failed,  in  tna  judgment,  to  main- 
tain. 

Prior  to  the  first  day  of  May,  1861,  taxes  were  coDeeted  by 
tbe  County  Treasurer.  Fr(»n  that  time  until  the  office  of  Tax 
Collector  was  created  in  Yuba  County  (April  27,  186B)  the 
taxes  were  collected  by  the  Sheriff.  By  the  Act  of  the  27th 
of  April,  1861,  (Compiled  Laws^  711)  the  Sheriff  of  Yuba 
County  was  required  to  give  a  bond  in  the  anm  of  fifty  tfaou^ 
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sasid  ddllan  for  the  faithful  perf armanoe  of  ibe  duties  pertain- 
ing tt>  his  oflSoe  as  Sheriff.  By  the  Act  of  the  80th  of  Marc^, 
1858,  (Compiled  LsLWSy  219)  the  Sheriff  was  required  to  give 
a  bond  in  the  sum  of  fifteen  thousand  dollars  for  the  faithful 
perfoimanoe  of  his  duties  as  OoUector  of  the  foreign  miners' 
license  tax.  By  the  Seventie  Act  of  1854,  section  ninety-two 
(Statutes  of  1854,  p.  110,)  the  Sheriff  and  his  bondsmen  were 
made  responsible  for  the  payment  of  all  taxes  collected  by 
him.  By  the  Act  of  1855,  (Statutes  of  1855,  p,  164,)  sep- 
arating the  office  of  Tax  Collector  fnnn  that  of  Sheriff  in  Yuba 
County,  the  Tax  Collector  is  required  to  give  such  bond  or 
bonds  as  were  then  required  by  law  to  be  given  by  the  Sheriff 
as  Tax  Collector. 

It  is  claimed  by  coimsd  for  the  appellants  that  under  tlie 
statutes  above  cited  the  Sheriff  was  never  required  to  give 
any  bond  as  Tax  Collector,  except  the  bond  for  fifteen  thou- 
sand dollars  for  the  performance  of  his  duly  as  Collector  of 
the  foreign  miners'  license  tax,  and  hence  that  the  Tax  Ool- 
lector  is  not  required  by  law  to  give  any  bond  except  the  bond 
for  fifteen  thousand  dollars.  Such  is  not  the  proper  construc- 
tion. By  declaring  that  the  Sheriff  and  his  bondsmen  should 
be  responsible  for  all  taxes  collected  by  him,  the  Legislature 
in  effect  declared  that  his  bond  aa  Sheriff  should  be  his  bond 
as  Tax  Collector.  The  same  individual  was  vested  with  two 
offices,  but  for  the  sake  of  cimvenienoe  he  was  required  to 
give  but  one  bond.  That  bond  pertained  no  more  to  one  office 
than  it  did  to  the  other,  but  pertained  equally  to  both.  It  was 
his  bond  as  Sheriff  and  his  bond  as  Tax  Collector,  and  when 
he  gave  it  he  gave  it  as  Tax  CoUeotor  aa  well  as  Sheriff.  Such 
being  the  oaee,  the  law  of  1855  requiring  the  Tax  Collector 
to  give  the  same  bonds  which  had  been  previously  required  of 
the  Shisriff  made  it  obligatory  upon  him  to  give  two  bonds  — 
in  the  sum  of  fifty  thousand  dollars  and  the  other  in  the 
of  fifteen  thousand  dollars.  Pursuant  to  this  requirement 
of  the  'Statute  the  bond  in  suit  was  given,  and  IJhe  same,  so  far 
as  the  questifm  uAder  consideratioii  is  oonoemedy  ia  binding 
and^oUigatoiy  upon  the  principal  and  his  auretiea» 
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Nor  do  we  think  it  was  necessaiy  to  aver  that  thff  taxes 
charged  upon  the  assessm  it  roll  were  legally  aasedsed.  The 
statute  provides  that,  upon  the  happening  of  the  contingency 
named,  the  principal  and  his  sureties  shall  be  liable  to  pay  the 
full  amount  of  the  taxes  charged  upon  the  assessmtnt  roll. 
Thus  the  assessment  roll  is  made  the  measure  of  their  liability, 
regardless  of  the  fact  as  to  whether  the  taxes  there*  charged 
hare  been  collected.  It  was  tJie  intention  of  the  Legislature 
to  relieve  the  State  from  the  burden  of  proving  the  legality  of 
the  assessment,  or  the  collection  of  the  taxes,  and  make  the 
Auditor's  books  the  measure  and  the  evidence  of  the  liability. 
This  is  made  more  manifest  by  the  clause  which  forbids  any 
credit  or  allowance  for  delinquent  taxes  outstanding  and  uncol- 
lected. The  sufficiency  of  the  complaint  is  to  be  determined 
by  a  reference  to  the  provisions  of  the  statute  under  which 
the  suit  is  brought,  and  not  by  a  resort  to  the  principles  of 
the  common  law,  to  which  our  attention  is  invited  by  the 
counsel  for  the  appellants.  Tested  by  those  provisions,  the 
complaint  is  not,  in  our  judgment^  obnoxious  to  ihe  objection 
under  consideration. 

6.  It  is  next  daimed  that  the  principal,  by  reason  of  the. 
peculiar  phraseology  of  the  bond,  is  not  bound  thereby,  not- 
withstanding he  had  signed  it,  and  that>  llieref ore,  his  sureties 
are  not 

The  principal  and  his  sureties  all  sign  the  bond  and  bind 
themselves  in  the  sum  of  fifty  thousand  doUais,  ^'  to  be  paid 
to  th6  State  of  California  in  the  following  manner  and  propor- 
tion ;  ^\  then  follows  a  specification  of  the  several  amounts  for 
which  each  surety  respectively  binds  himself,  the  aggregate 
amounting  to  the  sum  of  fifty  thousand  dollars,  without  any 
specification  as  to  the  amount  for  whi^  the  principal  is  bound, 
and  it  is  argued  by  counsel  for  the  appdlants  that  by  reason 
of  the  absence  of  any  specification  as  to  the  principal,  he  is 
not  bound.  By  this  process  of  reasoning  the  teamed  counsel 
for  the  appellant  substitutes  t&e  exception  for  the  rule.  The 
specifications  SM  limitations  upon  die  general  clause  which 
precedes.     Strike  them  from  tbe'  bond  luad  the  prinozpal  and 
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«uretieB  are  all  bound  isi  the  sum  of  fifty  thousand  dollars. 
Insert  them  and  the  liability  of  the  aureties  is  reduced  to  the 
amounts  respectively  specified,  but  the  principal,  not  being 
named  in  the  exception,  is  wholly  unaffected  tJiereby  and 
stands  as  before  bound  for  the  full  amount  of  fifty  thousand 
dollars. 

7.  It  18  next  claimed  that  the  bond  in  suit  is  a  joint  bond 
only  and  not  joint  and  several,  and  upon  that  hypothesis,  sev- 
eral other  points  are  made,  which,  in  view  of  the  oonclusian 
we  have  arrived  at  upon  the  first,  it  is  unnecessary  to  notice 
in  detail.  The  language  which  characterizes  the  liabili^  of 
the  obligors  is  as  follo^m:  ^^For  which  sums  respectively,  unto 
the  said  State  of  California,  in  the  D:ianner  and  in  the  propor- 
tion hereinbefore  set  forth,  we  bind  ourselves,  our  and  each  of 
our  heirs,  xezecutors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents/'  If,  by  the  use  of  words,  a  joint 
and  several  liability  can  be  creatcKl,  it  would  seem  diat  it  has 
been  done  in  this  instance.  We  certainly  know  of  no  words 
more  apt  to  express  that  idea  than  those  used.  They  have  been 
long  used  for  that  purpose,  and  we  are  not  aware  that  Aey 
have  lost  their  force  and  vigor.  In  this  connection  our  atten- 
tion is  called  to  the  case  of  SacfxtmerUo  v.  Dunlap,  14  CaL  421, 
and  the  case  of  The  People  v.  Hartley,  21  CaL  586.  The  first 
case,  as  reported,  does  not  contain  a  copy  of  the  bond  sued  on. 
In  the  opinion  of  the  Court  it  is  declared  to  be  a  joint,  and 
not  a  joint  and  several  bond;  but  as  a  copy  of  the  bond  is  not 
given,  that  case  throws  no  light  upon  the  question  under  con- 
sideration. In  The  People  v.  Hartley,  a  copy  of  the  bond  was 
given,  and  the  words  ^^ joint  and  several"  were  not  used. 
The  word  ^^  severally ''  was  used,  which  the  Court  read  as 
applying  only  to  the  various  sums  for  which  the  sureties  bound 
thexnselves,  and  not  as  giving  legal  character  to  their  liability. 
The  language  used  was  less  explicit  than  that  found  in  the 
present  case^  and  the  oondusion  to  which  the  Court  arrived 
in  that  case  cannot  be  regarded  as  establishing  a  role  for  the 
decision  of  this,  where  the  language  is*  too  dear  and  precise  to 
afford  any  room  for  construction. 


People  9.  Oarela. 

The  objection  to  the  form  of  the  judgment  is  not  well  taken. 
It  is  in  conformity  with  the  role  of  the  common  law^  and  w^ 
are  not  aware  that  that  mle  has  been  disturbed  by  atatute. 

Judgment  affirmed. 


THE  PEOPLE  V.  JOSE  GAROIA. 

ConuTT  WHOB  IiTDiCTiaNT  MAT  BB  IfouNO. —  Wbet«  «  hired  Mrrant  who  la 
intnisted  hj  his  employer  with  property  wltbdrawB  btmielf  from  hit  em- 
ployer and  goea  away  with  tha  property  with  Intent  to  steal  the  tame  and 
defraud  hla  employer  thereof,  he  may  be  Indicted  and  tried  for  the  offenee 
In  any  county  Into  which  he  takea  the  property  and  la  found. 

iMOiCTUiNT. — ^An  Indictment  agalnat  «  aerrant  for  withdrawing  hlmaelf  from 
hla  employer  and  taking  with  him  hla  employer'a  property,  Intmated  to  him, 
with  Intent  to  ateal  the  aame  and  defraud  hla  employer  thereof,  la  aufflcient. 
If  It  charge  the  offenae  In  the  language  of  the  Act  defining  It,  and  set  out 
fully  the  drcumatancea  under  which  It  waa  committed. 

ABifiasioir  in  Cbivxhal  CABB.^Aa  admlaalon  of  a  fact  made  by  a  defendant's 
counsel  for  the  purposes  of  the  trial  in  a  criminal  case.  In  open  Court  and 
in  the  defendant's  presence,  and  not  objected  to  by  him,  and  recorded  by  the 
Court,  Is  presumed  to  ba  with  the  defendant's  eonaent,  and  may  be  read  ta 
evidence  agalnat  him  on  the  trial. 

Gbabgb  or  CouKT  nr  Cbimix&l  Came, — If  the  record  does  not  abow  that  the 
charge  of  the  Court  below  waa  oral,  the  Supreme  Court  will  not  presume  that 
it  was  oral,  but  the  presumption  will  be  that  It  was  In  writing. 

Obal  Chaboi  to  Jubt  vat  bb  Withdbawn. —  If  a  portion  of  the  charge  of 
Che  Court  to  the  Jury  waa  ofBl,  and  coimsal  for  the  defendant  objected  to  It 
an  that  ground,  the  Court  may  withdraw  the  oral  charge  and  direct  the  Jury 
to  disregard  It,  and  reduce  It  to  writing  and  give  It  as  written. 

Appeal  from  the  County  Court,  Tuolumne  County. 

The  following  is  the  indictment: 

"  Jos€  Gasseo  is  accused  by  the  Grand  Jury  of  Tuolumne 
County  by  this  indictment  of  the  crime  of  going  .away  with 
the  property  of  another,  with  intent  to  steal,"  etc.,  committed 
as  follows:  '^That  the  said  Jos^  Gasseo,  at  the  County  of 
Mariposa,  on  the  24th  day  of  August,  1863,  and  previous 
thereto,  was  the  hired  servant,  as  laborer  and  farm  servant,  of 
Edward  C.  Bell,  his  master  and  employer;  and  that  as  such 
hired  servant  he  was  intrusted  by  his  master  and  employer 
with  one  bayo  coyote  horse,  of  the  value  of  eighty  dollars, 
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and  two  saddles,  of  the  value  of  fifteen  dollars  each;  and  that 
the  said  Jose  Gasseo,  being  so  intrusted  with  the  horse  and 
saddles  aforesaid,  the  same  being  the  property  of  the  said 
Edward  0.  Bell,  his  employer  as  aforesaid,  did  withdraw  him- 
self from  his  master  and  employer  aforesaid,  and  go  away 
with  the  property  aforesaid,  with  intent  to  steal  the  same,  and 
defraud  his  master  and  employer,  Edward  C.  Bell,  thereof, 
contrary  to  the  trust  and  confidence  in  him  reposed  by  his 
-master  and  employer  aforesaid;  and  that  the  said  Jos^  Ghisseo 
did  bring  the  said  property  into  the  Coimty  of  Tuolumne. 
All  of  which  is  contrary  to  die  form  of  the  statute,  and  against 
the  peace  of  the  people  of  the  State  of  California.'' 

Defendant,  when  arraigned,  gave  his  true  name  as  Job6 
Garcia. 

Defendant  was  convicted,  and  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  OoorL 

James  W.  Ooffrofh,  for  Appellant 

]>ef endant^s  counsel  had  no  power  to  bind  by  his  admiiwiima 
the  defendant  The  transcript  shows  that  defendant  was  ad- 
dressed through  an  interpreter.  His  assent  to  or  knowledge 
of  the  admission  is  not  shown  by  the  reoord.  By  our  statutes 
defendant's  attorney  could  not  plead  gnilty  for  him;  ergo, 
how  could  the  attorney  admit  a  fact  establishing  defendant's 
guilt?     (Wood's  Digest,  293,  sec  301;  4  CaL  238.) 

Our  Federal  Constitution  says  that  a  party  charged  with 
crime  shall  be  confronted  on  the  trial  with  the  witnesses  against 
him.  (U.  S.  Const,  Art  VT  —  amendments;  Grecnleaf 
on  Evidence,  VoL  8,  sec  39.)  The  only  exception  to 
this  rule  is  in  cases  of  dying  declaraiione.  {People  v.  Gletm, 
6  CaL) 

J.  0.  McGuUough,  AUomey-Oeneral,  for  Bespondent 

The  admission  would  be  good  for  defendalit — why  not  for 
the  State  t      {People  v.  Diaz,  6  CaL  248 ;  People  ▼.  Oreen,  15 

CaL  512.)  .'  '  .  . 
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They  were  competent  testimony — were  forced  on  the  State 
—  beneficial  to  defendant — voluntary  on  his  part.  They  were 
solemn  admissioiis  in  open  Court;  made  on  the  trial,  and 
taken  as  part  of  the  proofs  of  the  case.  The  defendant  may 
Avaive  a  constitutional  privilege,  except  only  in  capital  cases 
perhaps.  (1  Whar.  Crim.  Law^  sec  591,  e.)  But  these  cases 
go  upon  the  theory  of  benefit  to  the  prisoner  —  that  when 
asked  he  may  fear  injury  to  his  cause  unless  he  consent  to  a 
waiver,  and  he  will  not  be  permitted  to  consent  his  life  away. 
Here,  the  defendant  actually  forced  the  State  to  accept  his 
admissions.  Besides,  these  cases  only  go  to  the  waiver  of  a 
constitutional  privilege,  and  not  to  the  admission  of  facts, 
which  the  State  otherwise  would  be  bound  to  prove.  The 
defendant  or  his  counsel  may  admit  such  a  fact  in  open  Court 
at  the  trial.  (8  Greenlf.  on  Evid^ce,  sec  39;  Regina  v. 
ThornhUl,  8  Oar.  &  Payne,  676;  People  v.  Eobson,  17  Cal. 
425-431 ;  People  v.  Bruazo,  24  CaL  41.) 


By  the  Court,  Sawykr,  J.-  « 

There  was  no  error  in  overruling  the  demurrer  to  the  in- 
dictment. The  property  is  all^d  to  have  been  brought  into 
Tuolumne  County,  and  the  offense  was  indictable  in  that  county. 
(Wood's  Digest,  277,  sees.  87-92.) 

The  offense  is  charged  in  the  language  of  the  Atet  defining 
it,  (Wood's  Digest,  339,  sec  70,)  and  the  circumstances  under 
which  it  was  committed  are  fully  set  out.  This  has  repeat- 
edly been  held  to  be  suflBcient  imder  our  statute,  without  using 
the  word  "feloniously.''  (6  Cal.  487;  7  Cal.  403;  10  Cal. 
309;  14  Cal.  30;  19. Cal.  601.) 

On  the  20th  of  January  the  District  Attorney  filed  an  afS-. 
davit,  stating  that  a  witness  for  the  prosecution,  who  had  been 
subpoenaed,  was  absent,  and  the  facts  which  he  expected  to 
prove  by  him,  and  asked  a  postponement  of  the  trial.  The 
prisoner's  counsel  opposed  the  postponement,  and  offered  to 
admit  the  facts  expected  to  be  proved  by  the  absent  witness, 
and  thereupon  made,  and  permitted  to  be  entered  upon  the 
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records  of  the  Court,  an  admission  ''that  the  properly  men- 
tioned in  the  indictment  was  intrusted  to  the  defendant  by 
Edward  C.  Bell,  to  take  to  the  ranch  in  Keroed  County.  *  * 
And  that  the  value  thereof  is  as  set  forth  in  the  indictment'^ 
Upon  the  entry  of  this  admission  upon  the  records,  the  Court 
denied  the  motion  to  postpone  the  triaL 

On  the  21st  the  case  was  called  for  trial  Again  the  defend- 
ant^ attorney,  in  the  presence  of  the  defendant  in  open  Courts 
adijSitted  the  same  facts,  and  consented  that  the  admission  be 
again  entered  oja.  the  records  of  the  Court,  which  was  aooord- 
ingly  done. 

After  examining  several  witnesses  on  the  part  of  the  prose- 
cution whose  testimony  tended  to  prove  the  same  and  other 
facts,  the  District  Attorney,  without  objection  by  the  defendant, 
read  to  the  jury  from  the  records  of  tiie  Court  the  admissioni 
thus  made  and  entered,  and  rested. 

After  the  District  Attorney  had  made  his  opening  argument 
to  the  jury,  and  during  the  argument  of  defendant's  counsel, 
the  counsel  for  defendant^  for  the  first  time,  asked  the  Court  to 
strike  from  the  testimony  the  admissions  read  in  evidence  as 
before  stated,  on  the  ground  that  the  testimony  was  ill^al  and 
incompetent.  The  Court  refused  to  strike  out^  but  no  excep- 
tion was  taken  to  the  ruling. 

The  defendant's  counsel,  at  the  close  of  the  argument,  asked 
the  Court,  substantially,  to  charge  the  jury  to  disr^ard  the 
said  admissions  read  in  evidence,  which  the  Court  refused  to 
do,  but  no  exception  was  taken  to  the  refusal.  The  admission 
of  this  evidence,  and  the  several  subsequent  rulings  in  regard 
to  it,  are  assigned  as  error.  The  admission  was  a  solemn  admis- 
sion of  record  of  a  fact  at  the  commencement  of  the  trial,  and 
for  the  purposes  of  the  trial,  by  the  prisoner's  counsel  in  open 
Court,  in  his  presence,  and  we  must  preerume  with  his  consent 
And  the  admission  was  on  the  trial  read  from  the  record,  in 
pursuance  of  the  purpose  for  whidi  the  admission  and  record 
were  made,  without  any  objection  on  the  part  of  Hie  prisoner. 
An  admission  of  a  fact  made  at  the  trial  in  open  Court  by  the 
prisoner  or  his  counsel  may  be  properly  considered  by  the 
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jury,  (3  GreenL  Ev.,  Sec.  89;  People  v.  Hohson,  17  Cal.  425- 
431y)  and  each  we  consider  this  to  be.  No  exception  was 
taken  to  the  subsequent  rulings  in  regard  to  it 

We  cannot  presume  that  the  charge  was  oraL  The  pre- 
sumption is  that  the  action  of  the  Court  was  in  pursuance  of 
the  law,  and  that  the  charge  was  in  writing.  {People  v.  Chung 
Lit,  17  Cal.  322.)  If  the  Court  gave  the  charge  orally,  the 
fact  should  appear  in  the  record.  The  strong  implication  from 
the  record  is  that  the  charge  of  the  Court  was  in  writing. 
For  it  appears  that  the  Court  at  first  gave  a  written  charge, 
asked  by  the  District  Attorney,  with  an  oral  explanation,  to 
which  defendant  excepted  because  the  explanation  was  not  in 
writing,  whereupon  the  Court  withdrew  the  instruction  and 
oral  explanation,  reduced  the  same  to  writing,  and  read  them 
to  the  jury  as  written,  directing  the  jury  to  disregard  them  as 
first  given.  It  does  not  appear  that  any  oral  charge  was  given 
other  than  as  just  stated.  If  there  had  been,  the  Court,  after 
what  occurred,  would  undoubtedly  have  corrected  the  error. 
We  think  it  was  competent  for  the  Court  to  correct  the  error 
at  the  time^  in  the  manner  shown  by  the  record. 

No  other  point  requires  notice. 

Judgment  affirmed. 


JAMES  N.  BUESOJT  ow  his  oww  Behau,  as  vhell  as  ok 
Behau  of  the  people  OF  THE  STATE  OF  CAL- 
IFORNIA V.  SAMUEL  COWLES,  Cotott  Judge  op 

THE  CiTT  AND  CoUNTT  OF  SaH  FeaNCISOO. 

Appbal  to  CoimTT  Coimr. — ^An  app«ftl  to  the  County  Court  Hot  from  a  jndc- 
ment  rendered  In  a  Jattlce't  Court  tai  an  action  bronght  to  recover  the 
penalty  for  an  oTcrcharse,  pnmiant  to  the  proTlalont  of  tbo  Act  of  the  14tii 
of  April,  1863,  concerning  itreet  rallroadi  In  thla  Stati. 

CiTiL  AcTiONB. — Where  the  Leglilatnre  create*  a  right  of  actton,  and  makes 
no  ipecial  proTlflona  for  Ita  enforcement  other  than  by  directing  that  a  cliil 
action  may  be  brought  for  that  purpose,  each  action  may  bo  commenced  and 
proaecnted  pursuant  to  the  provisions  of  the  general  law  regulating  proceed- 
ings in  cIyU  cases,  and  parties  to  anch  actions  may  take  all  steps  authorised 
therstay. 
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PExmoif  to  the  Supreme  Court  for  a  writ  of  prohibition  to 
the  County  Judge  of  the  City  and  County  of  San  Francisco. 

Plaintiff  recovered  judgment  in  the  Justice's  Court  in  San 
Francisco  against  the  Onmibus  Railroad  Company  for  the  sum 
of  two  hundred  dollars,  for  having  charged  him  six  and  one 
quarter  cents  each  for  four  tickets  for  passage,  and  defendant 
appealed  to  the  County  Court.  In  the  County  Court  plaintiff 
moved  that  the  appeal  be  dismissed,  which  motion  was  denied. 
Plaintiff  then  applied  to  the  Supreme  Court  for  a  writ  of  pro- 
hibition commanding  the  County  Judge  to  desist  from  all  fur 
tiler  proceedings  in  the  case. 

J.  A.  Fletcher,  for  Petitioner. 

All  proceedings  under  a  special  Act  must  be  had  by  author- 
ity of  the  Act  itself.  (Dorsey  v.  Barry,  24  CaL  449;  Cosgrave 
V.  Howland,  24  CaL  457.) 

Wm.  H.  L.  Barnes,  for  Defendant 

The  amendment  of  1854,  which  is  the  law  now  in  force, 
provides  that: 

"Any  party  dissatisfied  with  a  judgment  rendered  in  a  Jna- 
tice's  Court,  may  appeal  therefrom  to  the  County  Court  of  the 
county  at  any  time  within  thirty  days  after  the  rendition  of 
the  judgment.''     (Prac.  Act,  Sec.  624.) 

And  the  Judiciary  Act,  passed  May  19,  1858,  at  section 
forty-three,  provides: 

^^The  County  Court  shall  have  jurisdiction  to  hear  and 
determine  all  civil  causes  appealed  thereto  from  a  Justice's, 
Mayor's,  or  Eecorder^s  Court,  in  the  county." 

Certainly  no  legislation  was  necessary  in  the  passage  of  this 
"Act  concerning  street  railroads,"  in  order  to  give  the  right  of 
appeal  from  a  judgment  of  a  Justice's  Court  in  a  civil  action. 
It.  had  already  been  given  in  the  broadest  terms  in  all  actions. 


Buraon  v,  Cawles. 


By  the  Court,  Sandkrsoit,  0.  J. 

This  is  an  application  for  a  writ  of  prohibition  to  be  directed 
to  the  Hon.  Samuel  Cowles,  County  Judge  of  the  City  and 
County  of  San  Francisco,  commanding  him  to  desist  from  all 
further  proceedings  in  a  certain  suit  taken  to  his  Court  by 
appeal  from  a  Justice's  Court,  on  the  ground  that  no  appeal 
is  given  by  law  in  the  action  in  question.  The  action  referred 
to  was  brought  by  Burson  to  recover  of  the  Omnibus  Railroad 
Company  the  sum  of  two  hundred  dollars  for  alleged  over- 
charges, pursuant  to  the  provisions  of  the  Act  of  the  14th. of 
April,  1863,  concerning  street  railroads  in  this  State.  (Stat- 
utes 1863,  p.  296.)  The  only  question  involved  in  the  case 
is  as  to  whether  an  appeal  in  such  an  action  is  allowed,  from 
the  judgment  of  the  Justice's  Court  to  the  County  Court. 

It  is  claimed  on  the  part  of  the  petitioner  that  the  judg- 
ment of  the  Justice's  Court  is  a  final  judgment^  from  which 
there  ifl  no  appeal;  and  in  support  of  this  proposition  it  ie 
argued  that  the  action  authorized  by  the  provisions  of  the 
Act  in  question  is  not  an  ordinary  civil  action,  in  which  the 
method  of  procedure  is  found  in  the  Practice  Act,  but,  on  the 
contrary,  that  it  is  a  proceeding  in  its  character  summary  and 
governed  solely  by  the  provisions  of  the  statute  creating  it, 
and  hence,  no  appeal  being  given  in  terms,  the  right  to  an 
appeal  does  not  exist. 

The  Act  in  question  provides  a  penalty  for  overcharging  in 
the  sum  of  two  hundred  dollars,  and  that  it  may  be  recov- 
ered in  a  civil  action  in  any  Justice's  Court  in  the  County,  or 
in  the  city  and  county,  as  the  case  may  be,  in  which  the  street 
railroad  is  situated.  Beyond  the  words  " civil  action*'  the  Act 
contains  no  terms  descriptive  of  the  nature  and  character  of 
the  proceeding  authorized  by  ita  provisions.  The  words  "  civil 
action"  are  not  restricted  or  qualified  in  any  manner.  No 
mode  of  issuing  or  serving  summons  is  prescribed.  Ko  pro- 
vision for  a  trial  or  the  other  various  steps  incident  to  an  action 
is  made.  On  the  contrary,  the  Act  is  entirely  silent  upon  the 
m&re  mode  of  procedure  except  in  so  far  aa  the  samc^  is  i^H 
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ported  by  the  tenn  "cavil  action;'*  and  we  fail  to  find  in  the 
Act  any  provision  which  at  all  distingaishes  the  ''civil  action" 
therein  mentioned  from  any  other  civil  action.  The  clause 
making  the  plaintiff  in  the  action  a  competent  witness,  in  his 
own  behalf^  in  no  respect  can  be  said  to  affect  the  mode  of 
procedure;  but  if  it  did,  it  would  not  distinguish  it  from  the 
mode  adopted  in  other  civil  actions,  for  the  same  provision 
existed  in  the  Practice  Act  at  the  time  the  Act  in  question 
became  law.  The  same  is  true  of  the  clause  which  directs 
the  distribution  and  payment  of  the  judgment  when  collected. 
(Section  638  of  the  Practice  Act) 

Thus  the  Act  merely  creates  a  cause  of  action  to  be  enioToei 
in  a  ''  civil  action ''  in  a  Justice's  Court  In  this  State  there 
is  but  one  form  of  civil  action,  and  but  one  mode  of  procedure 
therein,  which  is  prescribed  by  the  Practice  Act  By  the  six 
hundred  and  twenty-fourth  section  of  that  Act,  "any  party 
dissatisfied  with  a  judgment  rendered  in  a  Justice's  Court  may 
appeal  therefrom  to  the  County  Court  of  the  county  at  any 
time  within  thirty  days  after  the  rendition  of  the  judgment" 

Where  the  Legislature  creates  a  right  of  action  and  makes 
no  special  provisions  for  its  enforcement,  other  than  by  direct- 
ing that  a  dvil  action  may  be  brought  for  that  purpose,  such 
action  may  be  commenced  and  prosecuted  pursuant  to  the 
provisions  of  the  general  law  regulating  proceedings  in  civil 
cases,  and  parties  to  such  actions  may  take  any  and  all  steps 
authorized  thereby. 

The  writ  is  denied. 


JAMES  MITCHELL  v.  JOHK  B.  HOOKETT  ato  JAMES 
J.  DICKENSON. 

tfriDaifca  ov  SAnsrAcnoH  or  Bzsccnoir.— ffhe  return  of  n  Sheriff,  Indoned 
on  an  ozeentioii  placed  In  bte  heads  for  eolleetton,  that  the  ezeciitl<m  It 
■atlafied  by  promlvory  notes  reeelTed  for  the  amonnt  doe  on  ft  I*  b>^ 
eyidenee  of  the  satiafactlon  of  the  Judgment  on  whidi  It  was  Issned,  nor  caa 
It  be  admitted  In  evidence  aa  tending  to  prore  a  satisfaction  of  the  same. 

•ATiaFAGVMMr  OF  ■sBCOTioir  BT  NoCTB^— Ms  pUlntlflP  la  aa  erecQtleB  uMf 
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a<;cept  of  promissory  notes  bj  a  special  agreooiakC»  as  an  absolnte  pajment  of 
the  same,  but  the  agreement  most  ha  proTsd  hy  teatlmoay  othar  than  fha 
SherllTs  eeftiflcate. 

•aub  op  a  JuoGMaMT.--Iii  the  purchase  of  a  judgment  the  role  of  oooao^ 
emptor  applies,  so  far  aa  third  parties  are  concerned,  ia  the  same  manner 
as  in  the  porchase  of  any  other  personal  property.  If  the  assignor  haa  no 
title,  the  purchaser  will  take  none^  whether  be  hKf  notice  of  a  former 
sale  or  not. 

8bal. — It  Ih  not  necessary  that  tha  aaalgnmant  of  a  jndgment  should  ha 
under  seal. 

SATisFAcnoir  oy  Judomimt. — ^If  the  defendant  in  a  judgment  ddlvera  to  the 
plaintiff  therein  a  promissory  note  of  third  parties  In  satisfaction  of  the 
same,  which  is  rold  becanse  frandnlently  obtained  by  defendant  from  the 
payors,  it  is  not  necessary  for  the  plaintiff  to  return  the  note  before  enforcing 
his  jndgment  by  execatlon. 

■raciAL  I8BCB8  WiTHDBAWir  VBOK  A  JnBT.F— Where  special  lasnes  are  anb- 
mitted  to  a  jury,  and  they  announce  that  they  cannot  agree  upon  the  special 
issues,  but  can  agree  upon  a  general  yerdlct,  and  by  consent  of  counsel  on 
both  sides  the  special  Issues  are  withdrawn  and  a  general  Ttrdlct  received 
by  the  Court,  no  error  la  eommlttad. 

Appeal  from  the  District  Courts  Thirteenth  Judicial  Dis- 
trict) Stanislaus  Connly. 

In  1854^  Mitchell,  the  plaintiff,  recovered  a  judgment 
against  Jacob  H.  GNirdenhire,  and  on  the  same  day  assigned  it 
to  Terry  &  Perley  by  an  assignment  in  writing,  which  was 
deposited  with  the  Clerk  of  the  Court  In  1856  Mitchell  took 
out  execution  on  the  judgment^  and  placed  the  same  in  the 
hands  of  Kirk,  the  Sheriff,  who  levied  on  property  claimed  b^ 
a  son  of  Gardenhire.  Mitchell  and  four  others  indemnified  the 
Sheriff,  and  he  sold  the  property.  Gaxdenhire's  son  sued  the 
Sheriff  and  Hockett  and  Dickenson,  appellants  here,  who  were 
his  official  bondsman,  for  taking  the  property,  and  recovered 
judgment  The  judgment  was  collected  from  Hockett  and 
Dickenson,  and  to  protect  them  the  Sheriff  assigned  to  them  the 
indemnifying  bond  which  he  had  received  from  Mitchell  and 
others.  H«  &  D.  then  sued  Mitchell  on  the  indemnifying  bond, 
and  recovered  judgment  for  six  hundred  and  seventy  dollars 
and  thirty-two  cents  costs,  and  issued  execution  on  ^e  same, 
and  the  Sheriff  levied  on  Mitchell's  property.  Mitchell  then 
issued  a  second  ecKecotion  on  his  judgment  against  Gardenhire, 
and  caused  a  levy  to  be  made  on  property,  when  Ghurdenhire's 
ton  and  one  Martin  gave  Mltohell  tfasir  note  for  Hie  aomint 
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due  on  the  judgment  against  Gardenhire,  and  the  levy  was 
released.  Martin  and  young  Gardenhire  claimed  that  Mitchell 
agreed  to  assign  them  the  judgment  in  consideration  of  the  note. 
Mitchell  assigned  the  note  to  Hockett  and  Dickenson,  and  the 
Sheriff  released  the  property  levied  on,  and  returned  their  exe- 
cution against  Mitchell  with  the  indorsement  menti(»ied  in  the 
opinion  of  the  Court  Hockett  and  Dickenson  sued  young  Gar- 
denhire and  Martin  on  the  note,  and  they  interposed  a  defense 
that  Mitchell  did  not  own  the  judgment  for  which  it  was  given, 
and  had  obtained  it  by  fraud,  etc.,  and  defeated  H.  &  D.  in 
the  Buit  Hockett  and  Dickenson  then  caused  another  execu- 
tion to  be  issued  on  their  judgmmt  against  Mitchell,  and  the 
Sheriff  levied  on  Mitchell's  -proipertj.  Mitchell  then  com- 
menced the  present  action  to  enjoin  the  sale  of  his  propertjr, 
and  further  proceedings  on  the  judgment^  on  the  ground  that 
the  judgment  had  been  paid. 

The  third  instruction  referred  to  in  the  opinion  of  the  Court 
was  as  follows: 

"That  if  the  jury  believe  from  the  evidence  fliat  Hockett 
and  Dickenson  received  the  note  of  Martin  and  Gardenhire 
from  Mitchell  in  satisfaction  of  their  judgment  against  him, 
then  that  they  had  no  right  again  to  enforce  execution  on  said 
judgment  until  they  had  returned  said  note  to  Mitchell ;  or,  in 
other  words,  they  must  place  Mitchell  in  the  same  position  he 
was  in  at  the  time  they  received  the  note." 

Plaintiff  recovered  judgment  in  the  Court  below,  and  de- 
fendants appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

L.  Quint,  for  Appellants. 

The  Sheriff  had  no  authority  to  dischai^  or  satisfy  the 
execution,  much  less  the  judgment,  by  returning  it  satisfied, 
unless  he  proceeded  and  executed  it  in  dve  process  of  law. 

The  taking  of  a  negotiable  promissory  note,  receiving  it  as 
payment,  and  returning  the  executi<ni  satisfied,  would  not 
operate  as  a  disdiarge  of  the  execution,  even  though  the  de- 
fendant pay  subsequently  such  note  to  third  parties  to  wh<»n 
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it  had  been  assigned,  (Bank  of  Orange  County  v.  Waieeman, 
7  Cow.  46 ;  Hart  v.  Waterhouse,  1  Mass.  483.) 

Taking  the  proniisBCHry  note  of  a  third  party,  or  even  of  the 
party  himself,  for  a  pns-earisting  debt,  does  not  extinguish  the 
debt,  unless  it  be  so  expressly  stipulated.  (Bamsdell  v.  Per: 
cival,  12  Pick.  126;  WiUcins  v.  Hill  8  lb.  622;  Pomeroy  v. 
Bime,  16  lb.  22 ;  Chremwood  v.  Gwies,  4  Mass.  93 ;  Thompson 
V.  Bills,  4  lb.  192-194;  Cole  v.  Sackett,  1  HaU,  616;  Onffith 
V.  Orogan  et  aL,  12  CaL  817.) 

A  judgment  with  reference  to  its  assignable  qualities  is  a 
chose  inaeHon,  and  may  be  assigned  by  an  instrument  in  writ- 
ing, without  being  under  seal ;  or  even  a  parol  assignmesit  is 
good.  (Ford  v.  Stuart,  19  Johns.  842;  Allen  v.  Holden,  9 
Mass.  183;  Brawn  v.  The  P.  D.  Co.,  11  Mass.  152;  Durm  v* 
Snell  et  als.,  15  Mass.  481;  Crandatt  v.  Blen,  13  CaL  16.) 

S.  Heydenfeldt,  and  DwmeUe  &  3hafter,  for  Bespondent 

The  second  alleged  enror  is  in  allowing  improper  testimony, 
to  wit:  ^^the  return  of  the  Sheriff  upon  the  execution  marked 
'  C '  to  show  satisfaction  of  the  same*'^ 

Eespondent  upon  this  point  does  not  contest  the  soundness 
of  the  principles  and  authorities  cited  in  appellant's  brief,  but 
^hplds  them  totally  inapplicable  to  the  facts  in  this  case. 

The  plaintiff  in  an  execution  certainly  has  the  moral  and 
legal  right  to  accept  satisfaction  of  the  same  in  any  substance 
,and  in  any  manner  he  may  deem  proper,  and  his  direction  to 
the  Sheriff  to  satisfy  the .  execution  must  be  controlling  an^ 
conclusive. 

If  any  doubt  can  be  suggested  as  to  the  agency  of  the  Sheriff 
to  make  the  arrangement  for  the  appellants,  then  it  is  insisted 
that  their  acts  in  receiving  the  note  and  bringing  suit  upon. it 
was  a  ratification  of  the  act;  they  oould  not  accept  of  the 
benefit  of  a  ^art.  of  the  arrangemjent  without  subuiitting  to 
the  entire  transaction;  and  having  endeavor^,  to  avail  them^ 
selves,  of  what, was  valuable,  they  must  also  submit  to  wh^ 
is  onerous,,  e^ifcially  as  the  latter  ^$b  the  consideration  for 
the  former. 
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By  the  Coiirt,  Sawtbb,  J. 

Plaintiff  introduced  in  evidence  an  execntion  in  the  case  of 
Hockett  et  al  v.  Mitchell,  and  the  return  of  the  Sheriff  indorsed 
thereon  in  the  words  following:  '^I  return  this  exeeution  aatr 
isfied  by  two  notes  of  hand  —  one  for  ninety-one  dollars  and 
seventy-two  cents,  and  the  other,  six  hundred  and  fifty  doUaray 
making  in  all  seven  hundred  and  forty-one  dollars  and  seventy- 
two  cents  —  and  the  above  property  is  released.  July  20, 
1857/' 

The  object  was  to  prove  the  satisfaction  of  the  judgment — 
the  main  issue  in  the  case.  The  defendants  objected  to  the 
introduction  of  the  return,  on  the  ground  that  it  was  improper 
evidence  to  prove  satisfaction  of  the  judgment  The  objection 
was  overruled  and  defendants  excepted. 

If  this  return  contained  any  element  entitled  to  be  consid- 
ered, which  tended  to  prove  satisfaction  of  the  judgment,  it 
was  admissible.  But  we  think  it  does  noes  not  The  officer,  by 
virtue  of  his  office,  had  no  authority  to  accept  notes  in  satis- 
faction of  the  judgment,  and  no  authority  to  certify  any  other 
act  than  one  performed  in  the  proper  exercise  of  his  powers. 
The  judgment  creditor  may,  undoubtedly,  by  an  express  agree- 
ment, receive  a  promissory  note  in  satisfaction  of  a  judgment, 
or  any  other  antecedent  debt  But  it  must  be  l^  an  axprees 
agreement  ^'  It  is  a  rule  well  settled  •  •  •  that  taking 
a  note,  either  of  a  debtor  or  of  a  third  person,  for  a  pre-existing 
debt,  is  no  payment,  unless  it  be  expressly  agreed  to  take  the 
note  in  payment,  and  run  the  risk  of  its  b^ng  paid ;  or  unless 
the  creditor  parts  with  the  note,*  or  is  guilty  cf  laches  in  not 
presenting  it  for  payment  in  due  time.  *  *  *  It  only  pos^ 
pones  the  time  of  payment  of  the  old  debt  until  a  default  be 
made  in  the  payment  of  the  note.^  {Toby  v.  Barlow,  5  John. 
68 ;  Orifflth  v.  Grogan,  12  Cal.  823.) 

If  there  was  any  satisfaction  of  the  judgment  and  execution, 
it  was  by  an  acceptance  of  the  notes  referred  to  in  the  return 
by  the  plaintiff  in  the  execution,  under  a  special  agreement  to 
take  the  paper  as  absolute  payment;  and  it  was  necessary  to 
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prove  such  acceptance  and  agreement  b;  testimonj  other  than 
the  Sheriif 6  certificate.  The  ShexifPs  certificate  upon  that 
point  was  no  more  entitled  to  he  oonsidered  than  the  certifi- 
cate of  any  other  person.  His  return  that  it  was  satisfied  in 
the  particular  manner  qpecified^  in  effect  amounts  to  nothing 
more,  than  a  certificate  that  the  plaintiff  received  the  notes 
under  a  special  agreement  to  accept  them  as  an  absolute  pay- 
ment and  extinguishment  of  the  debt,  and  in  satisfaction  of 
the  judgment.  The  certificate  being  incompetent  to  prove 
these  facts,  it  was  error  to  admit  it  in  evidence.  As  it  was 
admitted,  the  jury  must  be  presumed  to  have  considered  and 
given  it  weight  in  making  up  their  verdict. 

The  defendants  allege,  and  introduce  testimony  tending  to 
prove,  that  the  notes  referred  to  in  the  Sheriff's  return  (being 
non-negotiable  notes)  were  obtained  by  plaintiff  by  fraud 
practiced  by  him  upon  the  makers,  Muiin  and  Gardenhire; 
that  the  consideration  of  the  notes  was  the  assignment  to  the 
makers  of  a  judgment  represented  by  plaintiff  to  be  then 
held  by  him  against  J.  H.  Qardenhire  —  the  father  of  one  of 
the  makers  —  when,  in  faet,  the  said  plaintiff  had,  before 
the  making  of  said  notes,  assigned  said  judgment  to  other  par^ 
ties ;  that  at  the  time  of  the  asdgnment  to  Martin  and  Garden- 
hire  he  did  not  own  the  judgment;  and  that  there  was,  there- 
fore, no  consideration  for  the  notes,  and  they  were  fraudulently 
obtained.  There  was  testimony,  also,  tending  to  show  that 
Ae  first  assignment  of  said  judgment  was  made  by  a  written 
instrument  under  seal,  and  filed  among  the  records  of  the  case 
on  the  day  of  its  recovery.  But  it  was  claimed  by  plaintiff, 
that  the  testimony  was  insufficient  to  show  that  the  instru- 
ment had  a  seal. 

With  reference  to  this  testimony  the  Court,  at  the  request 
of  the  plaintiff,  and  under  objection  and  exception  on  the  part 
of  the  defendants,  gave  the  following  instruction:  '^That  an 
assignment  of  a  judgment  entered  in  a  Oouii  of  record,  in 
order  to  give  notice  to  third  parties,  must  be  under  seal  and 
filed  and  entered  in  the  Clerk's  office  where  the  judgment  was 
entered.     That  if  they  believed  from  the  evidence  that  no 
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sucTi  assignment  was  made  by  plaintiff^  then  that  the  plaintifi 
could  enforce  the  collection  of  such  judgment  by  execution, 
and  that  any  settlement  which  he  might  make  would  be  a 
full  discharge  of  the  defendants.'^  This  instruction,  if  it  con- 
tains any  principle  proper  to  be  stated  to  the  jury,  is  so 
ambiguous  that  it  must  necessarily  have  confused  and  misled 
them.  The  first  part  of  the  inatructioii,  as  to  "  notice  to  third 
parties,"  jseiexos  to  refer  to  the  assignees  of  the  judgment  under 
the  assignment  made  in  consideration  of  the  notes.  Treating 
them  las  third  parties  purchasing  ihe  judgment,  we  are  not 
awar^  of  any  rule  of  law  that  makes  any  notice,  actual  or 
constructive,  necessary  in  order  to  prevent  them  from  taking 
title  by  an  assignment.  If  they  buy  a  judgment,  the  rule  of 
caveat  emptor — so  far  as  any  interest  acquired  as  against  third 
parties  is  concerned  —  applies  to  them  in  the  same  manner  as 
in  the  purchase  of  any  other  personal  property.  If  the 
assignor  has  no  title  they  will  take  none,  whether  they  have 
notice  or  not  The  latter  part  of  the  instruction  referring  to 
'^  any  settlement  '^  which  ^  would  be  a  full  discharge  of  the 
defendants,"  must  refer  to  some  party  different  from  the 
^^  third  parties  "  mentioned  in  the  fLret  part  of  the  instruction. 
If.  the  judgment  debtor  should  pay  to  his  judgment  creditor 
the  amount  of  his  judgment  before  notice  of  the  assignment^ 
he  would  be  discharged.  If  it  was  intended  to  instruct  as  to 
any  principle  of  law  applicable  to  these  different  daasea  of 
parties,  the  instructions  should  haviB  been  presented  in  distinct 
propositions,  and  in  such  a  manner  that  the  jury  could  clearly 
comprehend  the  scope  and  purpose  of  the  instructions,  and 
be  able  to  apply  them  intelligently  to  the  testimcmy. 

It  is  not  necessary  that  an  assignment  of  a  judgment  should 
be  made  under  seal.     (Ford  y.  Biuart,  19  John.  B.  342.) 

K  the  jury  attempted  to  make  anything  at  all  out  of  thi^ 
instruction, .  or  attempted  to  apply  it  to  the  testimony^  they 
must  almost  necessarily  have  been  misled,  axid  it  was  the 
leading  inslnruction  in  the  case. 

The  third  instructidn  given  at  the  request  of  the  plaintiff, 
if'  correct  in  other  respeets^  ignores  the. question  of  firaud  in 
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obtaining  the  note  and  in  inducing  defendants  to  accept  it. 
If  the  note  was  a  nnllity  on  account  of  any  fraud  perpetrated 
by  Mitchell^  as  there  is  testimony  tending  to  show,  it  would 
riot  be  necessary  for  defendants  to  return  it  before  enforcing 
their  judgment  by  execution.  Conceding  such  necessity  when 
the  transaction  was  made  in  good  faith,  still  the  acceptance 
of  the  note  under  such  circumstftnces  as  is  claimed  by  the 
defense  to  have  been  shown  by  the  testimony  would  vitiate 
the  agreement. 

As  was  very  proper  in  this  class  of  eaaes,  the  cause  was 
submitted  to  lie  jury  upon  special  issues.  It  is  very  remark- 
able, when  we  consider  the  question  submitted,  that  they 
could  not  agree  upon  the  special  issues  but  did  agree  upon  a 
general  verdict.  But  counsel,  before  the  verdict  was  announced 
upon  the  statement  of  the  jury  that  they  couW  not  agree  upon 
the  special  issues,  consented  to  receive  liie  general  verdict,  and 
there  was  no  error  in  this. 

There  are  many  other  points  made  v^hich  we  do  not  con- 
sider if  necessary  to  notice. 

We  think  the  judgment  should  be  reversed  and  a  new  trial 
had,  and  it  is  so  ordered. 

Mr.  Justice  Skavtbb,  having  been  of  counsel,  did  not  par- 
ticipate in  the  decision  of  this  case. 


JOHN  A.  LAY  r.  JOHN  M.  NEVILLR 

CoKPXJLiirr. — An  allegation  In  the  complaint,  of  the  place  where  the  property 
was  taken.  In  an  action  to  recoyer  poseeeslon  of  personal  ptoperty,  is  sur- 
plusage. 

DasiAi.  in'akswub. — Where  the  oomplatot  areni  thmt  tlw  defendant  wrong- 
fully and  unlawfully  took  and  carried  away  personal  property,  and  the 
answer  denies  that  defendant  wrongfully  and  unlawfully  took  and  carried  It 
away,  it  i«  a  confessfott  of  the  taking  and  carrying  away,  4&d  a  denial  merely 
ef  Its  wtoiigtul  character. 

SHEBirr's  BriOi  o?  Baub. — A  SherUTs  bill  of  sale  of  personal  property  sold  on 

execution  need  not  contain  all  the  formalities  of  a  regular  certificate. 
^8Hirniirr's    Salb'  or    PEKsoifAL    P&opbbtt. — When    a    Bhierlff    mDs    personal 
property  on  an  execution,  where  ha  haa  nd  an^■^y'  ta.db  ■•»  !:( ;tlie.«ze^B- 
VOL.  XXV.— 85 
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tlon  defendant  li  prwont  and  cooMntB  to  tlw  aala  balng  made,  tlie  ] 
will  acquire  a  good  title  aa  against  the  defendant  In  the  exeentlOB. 

Saub  of  Pbbsonal  Pbopbkttv— The  acta  reqolred  to  preyent  a  aale  of  par^ 
■onal  property  from  being  declared  frandnlent  tot  want  of  an  mniediate 
dellTerj  and  actual  and  eontlnned  change  of  poaeeaslon,  depend  vefy  much 
on  the  character  and  quantity  of  the  property  eold. 

Pboop  or  BoDNOiAaT  LXHB  OF  A  OouiTVTv— Tho  boundary  Una  of  a  eoosty 
cannot  be  proved  by  oTldence  ahowlng  whera  It  la  reputed  to  ran  amoog 
persona  living  near  the  Uae,  except  where  It  la  an  andcnt  boundary  and 
depends  upon  prescrlptloii,  or  cannot  be  proved  except  by  parol* 

Bakb. — Where  a  boundary  line  of  a  oounty  can  be  proved  by  repatatloB.  the 
proof  must  be  confined  to  the  declaratlona  of  persona  having  knowledge  ef 
the  Buitter,  aad  who  are  olnce  deceased. 

Appxal  from  tbd  District  Omrt,  Seventh  Judicial  Distrieli 
Solano  County. 

On  tbe  3401  day  of  September,  1861,  A.  Y.  Easterbj  recov- 
ered judgment  in  the  District  Court  for  Napa  County,  against 
James  Olassford,  for  five  thousand  seven  hundred  dollars  and 
iiinety*nine  ceaitSy  and  an  execution  was  issued  thereon  and 
placed  in  the  hands  of  J.  S.  Stark^  the  Sheriff  of  Napa  County, 
^0  levied  On,  and  on  the  4th  day  of  October,  1861,  sold  to 
plaintiff^  Lay,  at  Glassford's  ranch,  two  thousand  and  eleven 
sacks  of  wheat  There  was  some  doubt  as  to  whether  Glass- 
ford's  ranch  was  in  Napa  County,  and  on  the  day  of  sale 
Glassford  consented  to  the  same. 

On  the  5th  day  of  October,  1861,  and  before  Lay  had 
removed  all  the  wheat  from  Glassford's  ranch,  Lewis  and  Mer- 
chant commenced  an  action  against  Glassford  in  the  District 
Court  of  Solano  County,  and  placed  the  same  in  the  hands  of 
defendant,  Neville,  who  was  Sheriff  of  Solano  County,  who, 
on  the  same  day,  at  Glassford's  randi,  levied  on  five  hundred 
sad^s  of  the  same  wheat 

It  was  to  recover  this  wheat  or  its  value  that  this  aeliaii 
was  brought 

Lay  claimed  title  under  the  sale  made  by  the  Sheriff  o€ 
Napa,  and  claimed  that  the  ranch  was  in  Napa  Oranty,  ^rfiile 
defendant,  Neville,  claimed  that  it  veas  in  Solano  Gounty. 

The  following  is  the  certificate  ef  purchase  execoted  to 
plaintiff  by  flie  Sheriff  of  Napa: 
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Utr  «.  NtrOte. 

"District  Court,  Seventh  Judicial  DUtridt  Napa  Oounig. 


**A.  Y.  EASTERBY 

V. 

**J.  GLASSFORD. 


} 


^  I  bave  sold  this  day  to  Jolm  Lay,  at  pnblie  sale,  an  exeea* 
tion  in  the  above  cause,  two  thousand  and  eleven  sads  of 
wheat,  lying  at  the  ranch  of  Glassford,  for  and  in  considera- 
tion of  the  sum  of  three  thousand  and  sixt^-two  dollars  and 
five  cents,  the  receipt  whereof  is  hereby  acknowledged. 

''IfiLPA,  October  4,  1861. 

''  J.  8.  STAKE,  Sherifi  Napa  Oonntj. 

^Per  J.  H.  Watsbson,  Under  Sheriff.'' 

Whitman  A  WdU,  for  Appdlant 

This  is  one  of  the  eases  that  form  an  exception  to  the  rule 
Tespecting  hearsay  testimony,  and,  being  on  a  question  of  pub- 
lie  right,  is  well  established — so  well  established,  it  has  been 
said,  *^  that  Judges,  the  most  fastidious  in  regard  to  this  kind  of 
evidence,  do  not  pretend  to  dispute  its  competenqy,  however 
widely  they  may  differ  on  its  force  and  effect."  {Per  Lord 
EUenborough,  0.  J.;  Weeks  v.  Sparhe,  1  Maule  &  Sdwya, 
«86-7.) 

It  may,  therefore,  be  taken  as  settled  that  when  the  boon* 
dary  concerns  die  extent  of  a  public  municipal  jurisdiction,  as 
whether  lands  lie  or  rights  are  exercisable  within  its  true 
Unfits,  either  public  reputation  or  the  particular  declarations 
of  deceased  persons,  made  anie  litem  mitum,  are  reeewAW 
(Nichols  V.  Parker,  14  East  881,  note  —  cited  in  1  Oowen  & 
Hill's  Notes,  Note  186,  p.  341.) 

So,  in  a  case  cited  in  the  note  above  quoted,  the  question 
being  whether  a  turnpike  was  within  or  wiibont  the  limits  of 
a  certain  town,  evidence  was  permitted  to  be  given  by  the 
party  claiming  it  as  within,  to  show  general  repntation  that 
the  town  extended  to  a  piece  of  land,  and  that  old  peoj^ 
since  deceased,  said  sudi  was  the  boundary  of  the  town. 

And,  on  trying  the  validity  of  a  distress  for  a  |Mr  lats^  bgr 
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magtstrates^  on  land  didmed  as  a  part  of  the  parish  of  B.,  to 
determine  whether  it  lay  there,  descriptions  in  ancient  leases, 
granted  by  the  ancestors  of  plaintiff's  landlord,  and  old  rates 
made  by  the  parish  officers  of  B.  on  the  occupiers  of  the  land, 
and  deceased  overseers'  acoonnts,  crossing  out  the  tax  of  the 
occupier,  were  all  received  as  evidence  of  reputation  on  the 
question  of  public  bouiidary.  (Same  Note  above  cited;  Plax- 
tan  V.  Doll,  10  Bam.  &  Cress.  17.) 

'^  So,  in  another  edse,  orders  of  Justioea,  describing  Notting- 
ham Castle  as  being  in  the  Himdred  of  R,  and  evidence  that  it 
had  long  been  reputed  to  be  in  that  hundred  was  received,  to 
show  that  it  belonged  to  that  hundred,  and  an  extract  from 
Domesday  Book  was  received  to  xepel  that  presumption." 

The  authority  cited  for  the  last  quotation  —  in  the  note  above 
referred  to — is  Dvke  of  Newcastle  v.  Broxton,  6  Bam.  &  Adol- 
phus,  273. 

These,  like  the  case  at  bar,  presented  cases  where  the  mat- 
ter in  eontroversy  was  of  public  and  general  interest,  but  the 
principle  does  not  require  that  the  right  should  be  public  in- 
a  literal  sense,  but  rather  that  it  should  be  general,  and  such 
as  concerns  a  multitude  of  persons;  (1  Phillips  on  Evidence, 
238,  239;  1  Greenleaf  on  Evidence,  Sees.  1S8,  145;  Boardman 
y.  Reed,  6  Peters,  328 ;  Conn  ei  al.  v.  Pemi  et  all  Pet  O.  C. 
Rep.  406;  Doe  d  Taylor  v.  Roe  ei  ol.,  4  Hawks,  116;  RaMcn 
V.  Miller,  3  Randolph,  44,  wherein  it  is  said,  as  cited  in  Green- 
leaf,  that  andent  reputation  and  possession  were  entitled  to 
-infinitely  mere  respect  in  deciding  upon  the  boundaries  there 
lit  question  than  any  experimental  survey.) 

P.  W*  8.  RoAfU,  for  Respondent. 

The  vital  mistake,  amounting  to  a  fu&damental  error,  appel- 
lant falls  intoy  is  in  urging  and  presenting  his  xsase  as  if  it  were 
a  contest  between  the  Coulnties  of  Napa  and  Solano,  and  as 
though  Napa  is  estopped  from  asserting  her  rig^t  to  ezerciae 
jurisdiction  in  the  disputed  territo]7,  when,  in  fact,  the  respec- 
.  tive  counties  had  no  more  interest  in  or  conneotion  with  the 
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gn^jeot  matter  of  litigation  in  this  action  than  the  8tate  of 
New  York  or  Massachusetts* 

In  order  to  show  the  absnrdity  of  allowing  general  rq)nta- 
tion  of  a  county  line  to  be  given  in  evidence  we  will  refer  the 
Oourt  to  the  fact  that  the  boundary  line  of  Napa  County  has 
been  twice  changed  by  the  Lc|;islature  since  it  was  fixed  in 
eighteen  hundred  and  fifty. 

By  the  Court,  Rhodes,  J. 

This  action  was  brought  to  recover  die  possessicn  of  five 
hundred  sacks  of  wheat,  which  were  attached  by  the  defend- 
ant, as  the  Sheriff  of  Solano  County*  The  complaint  states 
that  the  wheat  was  taken  poe&ession  of  by  the  defendant,  at 
Glassford  Ranch,  in  Napa  County,  and  the  defendant  denies 
that  he  took  possession  of  it  in  Napa  County.  The  allegaticw 
of  the  place  where  the  property  was  taken  is  mere  surplusage, 
and  the  issue  formed  upon  it  is  immaterial.  The  plaintiff  has 
not  alleged  directly  that  he  was  the  owner  of  the  wheat  when 
it  was  taken  by  the  defendant,  or  at  any  other  time,  but  the 
defendant  has  not  taken  an  objection  to  the  complaint  on  that 
ground,  and  perhaps  it  can  be  held  that  the  averment  is  argu- 
mentatively  made;  at  least  the  defendant  seems  to  so  under- 
stand the  meaning  of  the  allegations  of  the  complaint^  for  he 
denies  that  the  plaintiff  is  the  owner  of  the  wheat  Th^  com- 
plaint does  not  state  that  the  defendant  detains  the  wheat,  but 
alleges  that  he  refuses  to  ddiver  it  to  the  plaintiff  on  his  de- 
mand. The  defendant  makes  no  objection  to  the  complaint  for 
that  reason,  and  both  parties  have  treated  the  case,  as  an  action 
to  recover  the  possession  of  the  personal  property  of  the  plain- 
tiff that  was  then  wrongfully  detained  by  the  defendant,  or  the 
value  thereof,  and  we  shall  consider  the  case  as  an  action  of 
that  character. 

The  defendant  denies  that  he  at  any  time  or  plate  '^  wrong- 
fully and  imlawfuUy  took,  became  possessed  of  and  conveyed 
into  Solano  County  the  personal  property  of  the  plaintiff  as  in 
complaint  alleged."    This  is  intended  as  a  denial  of  the  plain- 
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tiff's  allegation  that  the  defendant  wrongfully  and  nnlawfnllj 
took,  became  possessed  of  and  conveyed  into  Solano  County^ 
the  property  of  the  plaintiff,  but  it  strictly  amonnts  to  no  more 
than  a  denial  that  those  acts  were  wrongfully  done;  but  the 
plaintiff  made  no  objection  to  that  style  of  denial,  and  in  view 
of  the  extreme  liberality  with  which  each  party  has  treated 
his  adversary's  pleadings,  we  would  be  justified  in  construing 
the  word  (md  to  signify  or,  wherever  it  occurs  in  that  denial  of 
the  defendant 

The  defendant  justifies  the  seizure  of  the  property  under  an 
attachment  and  an  execution,  issued  at  the  suits  of  creditors  of 
Glassford,  and  alleges  that  the  wheat  was  Glassford's  propertyj^ 
and  was  then  in  Solano  County. 

The  jury  found  that  the  plaintiff  was  entitled  to  the  poasee- 
sion  of  the  property  in  controversy,  and  found  the  value 
thereof;  and  the  defendant  appeals  from  the  judgment  and  the 
order  denying  his  motion  for  a  new  trial. 

Three  principal  questions  have  been  argued  by  oounsd: 
First,  whether  the  plaintiff  was,  as  between  himself  and  Glass* 
ford,  the  owner  of  the  wheat;  Second,  whether  there  had  been 
such  an  immediate  delivery  and  actual  and  continued  change 
of  possession  of  the  property  as  would  satisfy  the  require- 
ments of  the  Statute  of  IVauds;  and  Third,  whether  the  prop- 
erty at  the  time  of  its  seizure  was  in  Napa  or  in  Solano 
County. 

1.  A.  Y.  Easterby  had  recovered  a  judgment  against  Qlass- 
ford  in  the  District  Court  for  Napa  County,  upon  which  an 
execution  issued  to  the  Sheriff  of  that  county,  and  under  the 
execution,  the  Sheriff  levied  upon  a  large  parcel  of  wheat,  as 
the  property  of  Glassford,  on  the  26th  day  of  September, 
1861,  and  on  the  4th  day  of  October,  1861,  sold  to  the  plain- 
tiff two  thousand  and  eleven  sacks  of  said  wheat,  the  same  being 
then  on  Glassford's  randt  At  the  time  of  the  sale  there  was 
some  question  about  the  right  to  the  property,  and  as  to  its 
being  in  Napa  Cbunty.  The  Sheriff  asked  Glassford  if  be 
should  proceed  with  the  sale,  and  he  answered  in  the  affirma- 
tive, and  oonsaited  to  the  sale  being  made.    The  wheat 
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bid  oflF  by  the  plaintiff,  who  forthwith  paid  the  purchase 
money  to  the  Sheriff,  and  the  Sheriff  then  gave  the  plaintiff  a 
bill  of  sale,  and  directed  him  to  take  po6se8si<in,  which  he 
immediately  did  and  placed  the  same  in  charge  of  a  person  as 
his  agent  and  keeper.  Glassford  was  present  during  all  these 
transactions  and  made  no  objection  to  the  proceedings,  then 
nor  since  that  time,  so  far  as  the  record  shows.  The  purchase 
money  was  applied  toward  the  satisfaction  of  th^  execution  in 
the  case  of  Easterby  v.  Qlassford.  There  is  no  valid  objection 
to  the  bill  of  sale  executed  to  the  plaintiff  by  the  Sheriff.  It 
is  not  in  form  a  certificate  of  sale,  but  it  contains  all  the  essen- 
tials of  a  certificate,  it  lacking-  the  mere  formal  statement,  ^^  I 
do  hereby  certify,"  etc  The  sale  was  sufficiently  proven  with- 
out the  bill  of  sale,  and  its  introduction  was  unnecessaiy,  but 
not  erroneous. 

If  the  Sheriff,  in  f act^  had  no  authority,  as  Sheriff,  to  sell ; 
and  if^  upon  doubt  being  expressed,  the  execution  defendant 
directed  the  Sheriff  to  sell,  or  consented  to  his  proceeding  with 
the  sale,  which  was  thereupon  made,  and  the  price  was  paid 
and  possession  of  the  property  given  to  the  purchaser,  as  in 
this  case,  the  execution  defendant  would  be  'estopped  from 
asserting  title  to  the  property;  for,  relying  upon  such  consent 
to  the  sale,  the  purchaser  has  parted  with  his  money  and  the 
execution  defendant  has  received  the  benefit  of  it.  If  the 
Sheriff  had  no  authority  by  law  to  sell,  and  for  that  reason  it 
should  be  held  that  his  sale  as  Sheriff,  under  his  execution,  was 
void  —  and  it  is  not  necessary  to  say  that  Glassford's  consent 
could  vest  him  with  authority,  as  a  Sheriff,  to  sell  —  then  the 
sale  would  be  upheld,  as  any  other  sale  made  under  the  direc- 
tion of  the  owner  of  the  property  sold,  or  a  sale  made  by  a 
third  person,  in  the  presence  of  the  owner,  by  his  consent,  or 
with  his  acquiescence. 

The  Sheriff  would  be  regarded  as  the  agent — the  auctioneer 
— of  the  owner,  and  the  oimer  would  be  bound  by  liis  acts 
done  in  pursuance  of  his  authority  as  such  agent;  and  as  be- 
tween the  owner  and  the  purchaser,  the  sale  would  stand  as 
if  made  by  the  owner  without  the  intervention  of  the  Sheriff. 
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As  between  Glassford  and  the  plaintiff,  the  sale  was  complete 
and  valid.  (Stoiy  on  Agency,  Sees.  90-93 ;  Dunlap'e  Paley^s 
Agency,  171.) 

2.  At  the  time  of  the  sale,  the  wheat  was  in  the  field  of 
Glassford,  in  the  possession  of  the  Sheriff's  keeper;  and  the 
Sheriff,  upon  receiving  the  amount  of  the  plaintiff's  bid,  deliv- 
ered the  grain  to  the  plaintiff,  who  thereupon  pnt  Preston  in 
charge  as  his  keeper,  who  remained  in  charge  a  short  time,  and 
on  leaving  placed  the  grain  in  the  care  of  O'Niel,  who  kep^ 
control  of  that  which  waa  left  on  the  ranch,  until  it  was  taken 
by  the  defendant  The  plaintiff  without  delay  procured  six 
to  eight  teams,  and  engaged  them  in  hauling  the  wheat  from 
the  ranch  of  Glassford;  and  on  the  fifth  of  October,  when  the 
defendant  attached  five  hundred  sacks  of  the  grain,  the  plain* 
tiff  had  removed  the  larger  part  of  the  grain,  and  was  then 
removing  the  remainder.  It  ia  not  intended  by  the  fifteenth 
section  of  the  Statute  of  Frauds,  to  make  a  sale  void,  as  against 
the  creditors  and  purchasers  of  the  vendor,  unless  the  vendee 
shall  perform  in  every  case,  what  might  in  some  cases  be  an 
impossibility.  It  was  intended  that  the  vendee  should  imme- 
diately take  and  continuously  hold  the  possession  of  the  goods 
purchased,  in  the  manner  and  accompanied  with  such  plain 
and  unmistakable  acts  of  possession,  control  and  ownership, 
as  a  prudent  bona  fide  purchaser  would  do,  in  the  exercise  of 
his  rights  over  the  property,  so  that  all  persons  might  have 
notice,  that  he  owned  and  had  possession  of  the  property. 
The  acts  that  will  constitute  a  delivery,  will  vary  in  the  differ- 
ent classes  of  cases,  and  will  depend  very -much  upon  the 
character  and  quantity  of  the  property  sold,  as  well  as  the  cir- 
cumstances of  each  particular  case.  The  same  acta  are  not 
necessary  to  make  a  good  delivery  of  a  ponderous  article,  like 
a  block  of  granite  or  a  stack  of  hay,  as  would  be  required  in 
case  of  an  article  of  small  bulk,  as  a  parcel  of  bullion.  It 
might  properly  be  required,  that  there  should  be  a  manual 
delivery  of  a  single  sack  of  grain  at  the  m«nent  of  its  sale, 
but  upon  the  sale  of  two  thousand  sac^  Ais  could  not  be 
done  without  incurring  great  and  unneeessary  expense^  and 
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departing  from  the  usual  oonrse  of  business.  The  same  is 
true  of  the  acts  that  may  be  requisite  to  manifest  the  actual 
and  continued  change  of  possession  required  by  the  statute. 
Each  case  must,  in  a  great  manner,  depend  upon  its  own  cir- 
cumstances. This  is  well  illustrated  in  the  case  of  Chaffin  v. 
Douhj  14  Cal.  884.  The  property  mortgaged  consisted  of  hay 
lying  in  swaths,  winrows  and  stacks,  over  three  large  fields  of 
the  mortgagor,  and  the  possession  of  it  had  been  given  by 
construdtive  delivery  to  the  moirtgagees,  who  from  thence 
continued  to  work  on  the  hay  during  eight  days,  when  it  was 
attached  for  the  vendor's  debts.  The  Court  held  that,  "  if  an 
actual  and  immediate  delivery  were  construed  to  mean  a 
removal  inmaediately  from  the  premises,  the  requirement  of 
the  statute  in  such  cases  would  be  impossible  of  performance,^' 
and  that  time  was  necessarily  required  to  gather  and  remove 
the  hay.  (See,  also,  Pacheco  v.  Eunsacher,  14  Cal.  120.)  In 
this  case,  all  the  acts  were  done  that  could  be  reasonably 
required  on  the  part  of  the  vendor,  to  effect  an  immediate 
delivery  of  the  property  sold,  and  the  acts  of  the  purchaser 
in  taking  and  keeping  possession,  and  diligenfly  proceeding 
and  continuing  to  remove  the  grain  from  the  premises,  were 
sufficient  to  satisfy  the  requirements  of  the  statute. 

2.  The  Act  of  eighteen  hundred  and  fifty-five,  defining  the 
boundaries  of  iNTapa  County,  describes  the  southern  boundary 
as  follows:  **  Commencing  at  a  point  in  Guichica  Creek  where 
the  said  creek  empties  into  San  Pablo  Bay;  thence  running 
in  a  direct  line  due  east  to  the  top  of  the  mountains  dividing 
Napa  Valley  from  Suisun  Valley.*'  The  initial  point  in  the 
line  is  where  the  middle  of  the  stream  of  the  creek  meets  the 
line  of  San  Pablo  Bay.  A  competent  surveyor,  and  perhaps 
any  other  person,  could  find  that  point;  and  when  that  point 
has  been  ascertained  the  lino  must  run  thence  due  east 
to  the  **top  of  the  mountains,"  no  question  being  made 
that  the  line  fhus  run  will  strike  the  mountains.  Previous 
to  the  Act  of  eighteen  Hundred  and  fifty-five,  the  south- 
em  boundary  of  Napa  Cdunty  was  further  to  the  north,  and 
tbftt  line  coincided  with  the  northern  bottedaty  of  Solano 
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County;  and  it  is  understood  that  tha  southern  boundaiy  ^f 
Napa  County  and  the  northern  boundaiy  of  Solano  Coym^ 
still  coincide;  for  though  not  expressly  so  declared  in  the  Act, 
yet  as  :\  portion  of  Solano  was  added  to  Napa,  the  two  counties 
would  bi.  \cld  to  be  bounded  by  each  other. 

The  defendant  offered  to  prove  the  southern  boundary  of 
Napa  Ciouuty,  by  evidence  of  general  reputation  among  per- 
sons living  aear  the  line  in  question  and  in  other  parts  of  the 
counties.  The  evidence  was  excluded,  and  the  defendant  hav- 
ing taken  his  exception,  now  complains  of  the  ruling  of  the 
Court  in  that  respect  Some  of  the  objections  to  the  defend- 
ant's being  permitted  to  prove  the  boundary  in  that  manner 
may  be  stated,  but  the  ground  has  been  so  fully  occupied  in 
the  numerous  and  carefully  considered  opinions  of  the  CoartSj 
and  by  the  text  writers,  that  it  is  quite  unnecessary  to  discuss 
them  in  detail  This  boundary  is  not  in  any  sense  an  ancient 
boundary*  It  was  not  proposed  to  prove  an  accurate  or  a 
defined  line  on  the  land — a  line  indicated  by  any  locatr^e  calls 
or  visible  landmarks — but  simply  where  the  line  was  reputed 
to  be.  The  only  point  that  could  by  any  possibility  serve  to 
determine  the  position  of  the  line  was  itie  initial  point,  and 
when  that  point  was  ascertained  no  amount  <^  testimony  of 
any  character  could  make  the  line  from  that  point  vary  from 
true  east.  It  was  competent  for  the  defendant  as  well  as  the 
plaintiff  to  prove  by  general  reputation  which  of  two  or  more 
streams  in  1855  was  known  as  Guichica  Creek,  or  where  was 
the  line  of  San  Pablo  Bay,  so  as  to  ascertain  the  initial  point 
as  declared  by  the  Legislature;  but  general  reputation  was 
not  admissible  to  show  where  a  line,  commencing  at  the  point 
thus  ascertained  and  running  east,  was,  or  would  be.  This 
species  of  evidence  is  admissible  cady  '^from  the  nature  and 
necessity  of  the  case,''  as  where  the  bounds  depend  upon  pre- 
scription, or  cannot  be  proven  to  have  existed  eosoept  1^  pard; 
but  where  better  evidence  exists  it  must  be  produced* 

The  party  offering  in  evidence  reputation  to  prove  ancient 
boundaries,  must  confine  his  proof  to  the  declarations  of  per> 
having  competent  knowledge  of  the  matter  in  oontn^* 
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versy,  and  who  are  since  deceased.  This  species  of  evidence 
is  very  properly  denominated  traditionary  evidence.  (1 
GreenL  Ev.,  sees.  130,  145,  and  notes;  1  PhiL  Ev.,  Cowen, 
Hill  &  Edward's  Notes,  218,  and  note  87.) 

The  evidence  that  persons  living  in  the  disputed  territory 
voted,  were  assessed,  and  paid  taxes  in  either  county,  and  that 
officers  of  either  county  served  process  there,  mi^t  show 
where  they  believed  the  line  to  bo,  but  it  was  not  competent 
proof  of  where  the  line  actually  waa. 

It  is  not  necessary  for  the  purposea  of  this  action  to  deter- 
mine whether  the  survey  and  map  made  under  the  direction 
of  the  Surveyor-General  are  authoritative  and  conclusive;  but 
the  testimony  of  De  Woody,  the  Counly  Surveyor  of  Napa 
County,  who  assisted  in  the  survey  and  biew  where  the  initial 
point  was,  was  competent  evidence  to  show  whether  the  line 
ronning  east  from  that  point  included  the  Glassford  Ranch  in 
Kapa  Oounty.  The  testimony  of  the  County  Surveyor  of 
Solano  County,  who  knew  the  initial  point  but  had  not  run 
the  line,  was  admitted,  and  the  jury  doubtless  gave  the  greater 
weight  to  the  testimony  of  De  Woody.  D'Hemacourt  did  not 
know  the  initial  point,  and  his  testimony  as  to  the  position  of 
the  line,  relative  to  Glassford's  ranch,  was  properly  excluded. 
The  testimony  of  Wells,  if  it  had  been  admitted,  would,  at  best, 
have  been  but  "secondary  evidence. 

The  instructions  are  substantially  correct 

Judgment  affirmed. 


C.  R  HEERON  v.  J.  HUGHES,  W.  NICHOLS,  Aifn  P. 

NICHOLS. 

AOBKSMBMT  «o  GOMTBIT  PBOPBBTT^— A  meie  ^gntm^nt  Iwtweo  two  or  moro 
persons  to  contort  tbo  property  of  another,  without  an  actual  Intermeddling 
with  it,  does  not  give  the  owner  a  cause  of  aetton  against  the  parties  to 
the  agreement. 

OoMSPiBACT  Wrboot  DAMAmi  NOT  ACTXOKABUL — ^A  Simple  coDsplracj,  how- 
•rer  atrocious,  odtss  tt  results  in  actual  damage  to  the  partj»  Is  not  the 
subject  of  a  clyll  action ;  but  If  the'  conspiracy  be  carried  Into  eseention  and 
damage  ensue,  tlM  damage  is  the  ground  of  the  action. 
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Actions  against  two  ob  uowt  Pmrnuis  vos  Joint  Wbonow — When  two  or 
more  persons  are  sued  for  a  Joint  wrong  done,  It  mry  be  necessary  to  prore  a 
previous  combination  between  tbem  in  order  to  secare  a  joint  recovery ;  bot 
It  la  not  necessary  to  aver  tbis  previous  combination  in  the  complaintp  and  It 
averred.  It  Is  not  to  be  conaldered  aa  of  the  gist  of  tbe  action. 

Sale  op  Goods  bt  Aqbnt  of  Ownbb. — Where  one  is  intmsted  by  another 
wltb  goods  with  power  to  sell  the  same  as  the  agent  or  clerk  of  the  owner, 
a  mere  Intention  on  his  part  to  appropriate  the  proceeds  to  his  ovra  ue, 
does  not  amonnt  to  a  conversion  of  the  goods;  bat  while  his  agency  con- 
tlnaes,  hla  aales.  In  pnrsnance  of  bis  authority,  are  valid  and  bind  the  owner. 

Whnn  Puuchasb  of  Goods  fbom  Agents  is  a  Contibbion. —  If  one  is  In- 
trusted with  goods  by  the  owner  with  power  to  sril  tbe  same  at  retail  for 
the  owner  as  his  agent  or  dark,  and  if  he  then  sells  the  goods.  In  payment 
of  his  private  debt,  to  one  who  has  full  knowledge  of  the  owner's  title  and 
the  agent's  relation  to  the  goods,  the  pnrchaae  made  with  this  knowledge 
amounts  to  a  conversion  of  the  goods  by  ths  purchaser. 

Lbvx  on  Goods. — A  levy  mads  by  a  eonstable  oft  loods  whl^  hs  docs  not 
see  or  have  in  his  possession  Is  void. 

Appeal  from  the  Difitrict  Court,  Eleventh  Judicial  District^ 

Placer  County. 

The  answer  was  filed  by  the  defendants,  Nichols,  and  they 
alone  appealed*    Defendant,  Hughes,  made  no  defense. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

Tuttle  A  Fellows,  for  Appellants. 

Hamilton  &  Arnold,  for  Respondent,  referred  to  Sedgwick 
on  Measure  of  Damages,  98,  453,  and  Dorset/  r.  Malone,  14 
Cal.  664. 

By  the  Court,  Shaftee,  J. 

It  is  alleged  in  the  complaint  in  this  action: 
That  on  the  1st  of  July,  1862,  the  plaintiflF  was  engaged  in 
business  at  Dutch  Flat  as  a  dealer  in  boots  and  shoes,  etc^ 
and  that  on  that  day  his  stock  on  hand  was  of  the  valne  of 
two  thousand  seven  hundred  dollars. 

That  on  the  11th  of  July,  1862,  and  during  a  temporaiy 
absence  of  the  plaintiflF,  Hughes  commenced  an  action  against 
him  on  a  pretended  imd  fictitious  indebtedness  of  one  thousand 
two  hundred  dollars,  and  caused  the  whole  of  plaintiff's  said 
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stock  to  be  attached  in  said  action  by  the  Sheriff,  etc,  who 
placed  it  in  the  hands  of  one  Willetts,  for  safe  keeping. 

That  Hughes  went  no  further  with  the  suit,  nor  has  he 
made  any  attempt  to  prosecute  the  same  to  judgment. 

That  on  the  17th  of  October,  1862,  the  defendants,  W.  and 
P.  Ifichols,  held  a  pretended  and  void  judgment  against  the 
plaintiff  for  two  hundred  dollars  improperly  recovered  during 
the  aforesaid  absence  of  the  plaintiff. 

That  they,  with  full  knowledge  of  the  f aet  that  the  daim  of 
Hughes  was  a  pretense  and  fraud,  conspired  with  Hughes  to 
obtain  the  property  attached  and  then  in  the  hands  of  Willetts 
as  Sheriff's  keeper,  and  to  that  intent  fraudulently  agreed  with 
Hughes  that  said  property  should  be  sold  on  execution  tq^be 
issued  on  said  two  hundred  dollar  judgment,  and  subject,  osten- 
sibly, to  the  prior  attachment  of  Hughes.  That  said  property 
should  be  bid  off  by  one  Merriman  for  eig^t  hundred  and  eighty 
dollars,  and  that  thereafter  said  Hughes  should  dissolve  his 
attachment,  when  the  property  was  to  be  divided  amongst  the 
conspirators. 

That  in  fuMIment  of  ibis  fraudnlent  scheme  W.  and  P. 
Nichols  took  out  execution  upon  their  judgment  and  delivered 
it  to  the  township  constable  for  service,  and  instructed  him  to 
make  ^^a  pretended  levy  thereof  upon  the  aforesaid  property, 
which  the  said  ccmstable  then  and  there  did,  without  taking 
into  his  possession,  or  in  any  way  interfering  with,  said  prop- 
erty; and  that,  in  pursuanee  of  the  further  direction  of  said 
defendants,  the  constable,  on  the  23d  day  of  October,  1862  -*- 
the  goods  being  still  in  Willett's  possession — sold  them  in  one 
lot,  and  boxed  up  thqr  were,  to  Merriman,  at  eight  hundred 
and  eighty  dollars,  as  previously  arranged." 

That  both  the  constable  and  one  of  the  defendants  Nichols, 
announced  at  the  auction  that  the  property  was  offered  for  sale 
subject  to  Hughes'  attachment  for  twelve  hundred  dollars. 

That  Hughes,  purcrnant  to  the  eorrupt  agreement  aforesaid, 
soon  after  the  pretended  sale  caused  his  attachment  to  be 
veieaasd. 

That  the  ttienff  tbersupon  ^'ordered  WiUets  to  surrender 
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said  property  to  the  plaintiff,  and  the  same  was,  <»i  or  abont 
the  25th  day  of  Octobar,  1862  —  the  same  being  still  the  prop- 
erty of  plaintiff  —  by  said  Willetts  so  surrendered  as  directed." 

That  '^  at  the  same  time  the  property,  by  virtue  of  the  said 
pretended  sale,  was  unlawfully  taken  from  the  plaintiff  by  the 
defendants  and  converted  to  iheir  own  use."  That  since  said 
oonversion  plaintiff  has  demanded  the  property  and  defendants 
refused  to  deliver  it.    . 

General  damages  are  claimed  to  the  amount  of  five  thousand 
dollars. 

The  answer  denies  the  allegations  of  the  complaint  and 
justifies  the  sale  on  the  ground  that  it  was  made  by  virtue  of 
an  execution  issued  upon  a  judgment  of  a  Justice  of  the  Peace 
in  favor  of  the  defendant  Nichols  and  against  the  plaintiff. 
That  the  property  was  struck  off  to  Merriman  October  83d, 
1862,  and  that  said  defendants  thereafter,  on  the  26th  of  Jan- 
uary, 1863,  bought  the  property  of  Hu^ghes  and  Merriman, 
and  received  from  them  the  possession  of  the  goods,  or  rather 
the  remnant  thereof. 

Trial  by  jury.  Verdict  —  two  thousand  five  himdred  doDan 
^  for  value  of  the  goods,  and  damages  cme  thousand  three  hun- 
dred and  thirty  dollars."  Motion  for  new  trial  denied.  Appeal 
taken  from  the  order  and  from  the  judgment 

1.  Counsel  differ  as  to  what  constitutea  the  gravammi  of 
this  action* 

There  are  aUegations  in  the  complaint  suggestive  of  the  idea 
tiiat  the  pleader  intended  to  declare  for  a  vexatious  suit  'ir 
malicious  attachment,  or  for  both.  There  are  other  allegations 
that  suggest  a  conspiracy  to  depreciate  the  value  of  property 
to  be  offered  at  public  sale,  as  a  gist;  and  others  still  that  look 
toward  a  mere  conversion  of  the  plaintiff's  gooda  under  ci^ 
cumstances  of  aggravation. 

We  consider  that  the  only  actionable  injury  disdoeed  in  the 
complaint  is  a  conversion  by  the  defendboita  of  the  plaintiffi 
goods. 

The  averments  respecting  the  attachment  enit  brooght 
against  the  plaintiff  by  the  defendant  Huj^  en  tte  lltk  d 
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Jvljj  1862,  fihow  no  cause  of  action  a^inst  him;  for  it  is  not 
averred  that  the  suit  is  at  an  end,  nor  that  it  was  brought  with- 
out probable  cause. 

The  ITichols  are  not  implicated  by  the  complaint  in  the  bring- 
ing of  that  suit,  nor  in  the  attachment.  The  goods  attached 
had  been  lying  in  the  hands  of  Willetts,  as  Sheriff's  keeper,  for 
more  than  three  months  before  the  Nichols  are  alleged  to  have 
had  any  notice  even  of  the  transaction  in  either  one  of  its 
branches. 

Nor  does  the  corrupt  agreement  of  October  17,  1862,  to  get 
a  title,  or  colorable  title,  to  the  plaintiff's  property,  at  less 
than  its  value,  even  when  coupled  with  the  averments  show* 
ing  that  all  tilie  devices  of  that  agreement  were  carried  out, 
disclose  an  actionable  injury.  The  devices  were:  1st.  A  void 
judgment.  2d.  Execution  thereon.  8d.  A  delivery  of  the 
execution  to  a  constable,  who  was  to  sell  property  not  only 
not  in  his  possession  at  tiie  time,  but  beyond  his  official  reach. 
4th.  A  falsehood  to  be  suggested,  and  which  was  in  fact  sug- 
gested to  the  bidders,  ihat  the  sale  was  to  be  made  subject  to 
Hughes'  attachment,  when  it  had  in  fact  been  pre-arranged 
that  if  Merriman  should  buy  in  the  property  at  ei^t  hundred 
and  ei^ty  dollars,  the  attadiment  should  be  dissolved,  for  the 
joint  benefit  of  the  conspirators. 

We  have  nothing  here  but  a  series  of  mere  appearances, 
commencing  with  a  judgment  alleged  to  be  void  upon  its  face 
and  ending  with  a  sale  of  goods  not  in  the  custody  of  the  offi- 
cial who  made  it,  and  who  neither  delivered,  nor  attempted 
to  deliver,  the  goods  to  the  purchaser  (Drake  on  Attachment, 
Sec.  265),  and  who  made  no  return  of  the  sale  on  the  execu- 
tion. The  whole  proceeding  was  vox  et  preierea  nihil.  In 
substance  it  amounted  to  nothing  more  than  a  verbal  agree- 
ment between  three  persons  to  take  and  convert  the  property 
of  another.  Such  an  agreement  would  not  affect  the  right  of 
property,  nor  would  it  amount  to  an  intermeddling  with  it, 
nor.  to  an  exercise  of  dominion  over  it  subversive  of  the  domin* 
ion  of  the  owner.  (2  Mass.  398 ;  7  John.  254;  10  Shep.  326.) 
Fraud  without  djunage^  or  damage  without  fraud,  gives  no 
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cause  of  action;-  it  is  oxdj  where  both  concur  that  an  action 
lies. 

A  simple  conspiracy,  however  atrocious,  unless  it  results 
in  actual  damage  to  the  parfy,  never  was  the  snbject  of  a  civil 
action;  and  though  such  conspiracy  be  charged,  the  averment 
is  immaterial  and  need  not  be  proved.  (Hutchins  v.  Hutchins, 
7  Hill,  104.) 

Where  two  or  more  are  sued  for  a  wrong  done,  it  may  be 
necessary  to  prove  previous  combination  in  order  to  secure  a 
joint  recovery,  but  it  is  never  necessary  to  all^e  it,  and  if 
alleged  it  is  not  to  be  considered  as  of  the  gist  of  the  action. 
That  lies  in  the  wrongful  and  damaging  act  done.  In  SaviUe 
V.  Roberts,  1  Ld.  Raym.  878,  Mr.  Chief  Justice  Holt  said: 
''An  action  will  not  lie  for  the  greatest  conspiracy  imaginable 
if  nothing  be  put  in  execution;  but  if  the  party  be  damaged 
the  action  will  lie.  From  whence  it  follows  that  the  damage  is 
the  ground  of  the  action,  whioh  is  as  great  in  the  present  case 
as  if  there  had  been  no  conspiracy." 

In  the  case  at  bar  the  Nichols  and  Herriman,  prior  to  the 
constable's  sale,  were  absolute  strangers  to  the  title  and  to  the 
possession  of  the  plaintifPs  goods,  and  when  that  farce  had 
been  fully  enacted  they  are  found  standing  in  that  relation 
still.     (Parker  v.  Himtington  et  aL,2  Gray,  136.) 

2.  Assuming,  then,  diat  the  oomplaint  sets  forth  no  otfier 
actionable  injury  than  a  oonversion  by  the  defendants  of  the 
plaintiffs  goods,  we  shall  proceed  to  consider  that  ground  of 
claim  in  connection  with  sundry  statements  in  the  complaint 
and  as  it  stands  related  to  the  i)roceedingB  at  the  trial 

The  complaint  states  that  Hughes,  soon  after  the  constable's 
sale^  released  his  attachment,  and  that  Willetts,  the  keeper,  in 
obedience  to  the  Sheri£P.s  order,  on  the  26th  of  October  surren- 
dered the  property  to  (Sue  plaintiff. 

As  soon  as  Hughes'  attaohraeiit  was  dissolved  it  doubtless 
became  the  duty  of  the  SheridOF  to  redeliver  the  property  to  the 
plaintiff,  and  according  to  the  oom^laiAt  that  duty  was  per- 
formed promptly. 

The  next  succeeding,  avermont  charges  ti^t  ^^at  the.pamf 
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time  [thereupon]  the  goods  were  tmlawfnlly  taken  from  the 
plaintiff  bj  the  defendants  and  converted  by  them  to  their 
own  use/' 

The  testimony  of  the  plaintiff  at  the  trial  tended  to  prove 
that  when  he  left  Dutch  Flat^  in  the  fore  part  of  July,  1862;, 
he  left  his  goods  in  the  possession  of  Hughes,  as  his  derk,  with 
authority  to  sell  them  in  the  course  of  a  retail  trade,  and  that 
after  the  release  of  Hughes'  attachment  Willette  delivered  the 
goods  to  Hughes  and  Merriman* 

The  original  agency  of  Hughes,  under  the  plaintiff,  at  the 
time  when  he  accepted  a  return  of  the  goods,  was  still  on  foot. 
Hughes  had  not  renounced  his  agency,  the  plaintiff  had  not 
revoked  it,  nor  had  it  ended  by  act  and  operation  of  law.  If 
Hughes  had  perpetrated  any  fraud  upon  his  principal  before 
the  goods  were  returned  to  him,  or  if  he  meditated  any  fraud 
thereafter,  that  fact  would  not  divest  him  of  the  powers  with 
xdiich  the  plaintiff  had  clothed  him,  nor  relieve  hkn  of  has 
trust  obligations.  The  counsel  of  the  plaintiff  seem  to  have 
considered  that  the  ageney  was  on  foc^  at  the  date  of  th4 
redelivery  of  ike  goods  to  Hughes,  for  they  pat  in  no  OYadenee 
to  prove  the  averment. that  the  goods  weie .surrendered  to  the 
plaintiff,  except  the  redelivery  to  Hughes.  That  the  Sh'^riff 
could,  on  the  ground  of  that  redelivery,  hasre  defended  an 
action  brought  by  the  plaintiff  against  1dm  for  the  goods,  ear 
their  value,  there  can  be  no  doubt. 

From  these  views  it  follows  tiiat  the  act  of  Hnj^ea  in  taking 
the  goods  in  his  possession  on  the  dissolution  of  his  attachment, 
was  not  in  itself  considered  an  act  of  courersion ;  and  that  pos 
session  not  being  tortious,  it  follows  that  tilie  Nidiols^  in  facili- 
tating a  return  of  the  goods  to  Hughes  by  paying  the  Sheriff's 
charges,  did  not  make  themselves  wrongdoers. 

It  appears  further  from  the  pUintiff's  evidence  that  imme-: 
diately  after  the  goods  were  delivered  to  Hughes,  or  to  Hughes 
and  Merriman,  they  proceeded  to  sell  tfaeobi  in  the  course  of  a 
retail  trade  conducted  in  their  own  names,  bat  under  eircum* 
stances  tending  to  prove  that  Hughes  intended  to  appropriate 
the  proceeds  to  his  own  ttte  or  that  of  his  firob     Still,  thosip 

voi:..  xxv.~s6 
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sales  did  not,  to  a  legal  intent,  amount  to  a  conversion  of  the 
goods  by  Hughes.  Conversion  does  not  lie  in  intention,  but 
conduct.  Hughes  had  a  subsisting  authority  to  sell,  and  to 
sell  at  retail,  as  previously  stated.  The  wrong  to  the  plaintiff 
is  not  to  be  found  in  the  acts  of  sale,  but  in  the  failure  of 
Hughes  to  account  for  the  proceeds;  and  the  liability  of 
Hughes  to  acoount  therefor,  or  of  Hughes  and  Merriman,  may 
be  now  enforced  in  a  proper  action.  There  can  be  no  donbt 
that  the  proper  parties  who  in  good  faith  bought  the  plaintiff's 
goods  at  retail  of  Hughesy  or  of  the  firm  of  which  he  was  a 
member,  acquired  a  title  to  them  as  against  the  plaintiff.  (8to. 
Ag.  126,  127.) 

The  case  shows  that  these  sales  so  made  by  Huj^es,  or 
under  his  sanction,  were  continued  until  the  27th  of  Jannan*, 
1863,  when  Hughes  and  Merriman  transferred  the  residue  of 
the  plaintifPs  goods  to  the  Ifichols  for  the  purpose,  m  the 
first  place,  of  satisfying,  and  in  the  happening  of  a  certain 
contingency,  for  the  purpose  of  securing  a  debt  which  they, 
Hughes  and  Merriman,  were  owing  to  them.  The  Nichols 
took  possession  of  the  goods  under  this  contract,  and  there- 
after, on  demand  made,  they  refused  to  deliver  them  to  Ac 
plaintiff. 

In  transferring  the  balance  of  the  goods  to  the  Nichols  for 
the  purpose  of  paying  or  securing  a  private  debt,  Hughes 
transcended  his  powers^  and  the  Nichols^  in  accepting  the 
transfer,  with  a  full  knowledge  of  the  plaintiff's  tide  and  of 
Hughes'  true  rdation  to  the  goods,  converted  lliem  to  their 
own  use ;  and  inasmneh  as  Hughes  participated  in  the  wrong, 
he  is  jointly  responsible  with  them.    (Sto.  Agency,  Sec  437.) 

This  joint  conversion  by  the  defendants  of  the  plaintifPs 
property,  on  the  27ih  of  January,  1868,  we  oonsider  to  be  the 
only  actionable  injury  that  the  plaintiff,  on  his  complaint  and 
proofs,  has  sustained  The  case  shows  tiiat  the  defendants 
intended  a  fraud;  that  they  adopted  certain  measures  for  the 
purpose  of  accomplishing  it,  and  that  they  carried  out  those 
measures  —  but  in  legal  judgment  the  fraud  was  without  dam- 
age.   The  fraud  culminated  in  the  sale  to  Merriman;  but  that 


SUPREME  COURT— JULY  TERM,  1864.        6«3 

Herron  v.  Hushes  et  ol«. 

was  a  sale  without  consequences  afFecting  either  the  plaintiiFs 
title  or  possession. 

In  the  language  of  the  plaintiff's  oounflel:  ''The  levy  of 
the  constable  was  a  fiction.  The  sale  w|ui  a  mockery^  and 
void.  The  constable  made  no  levy  because  he  had  no  posses- 
sion of  the  property^  nor  even  had  sight  of  it.  He  niade  no 
sale*  because  he  could  make  none.  Before  he  could  sell  he 
must  have  levied;  he  must  have  had  die  right  and  possession 
and  control  of  the  property  levied  upon,  after  which  he  must 
have  advertised  and  proceeded  according  to  law  to  their  sale. 
The  purchaser  at  such  void  sale  could  acquire  no  title,  and 
much  less  could  a  purchaser  with  full  knowledge.*' 

The  subsequent  release  of  the  attachment  was  not  a  wrong, 
but  the  reverse,  assuming  that  the  suit  of  Hughes  was  ground- 
less. Nor  was  the  payment  of  the  Sheriff's  fees  at  all  preju- 
dicial to  the  plaintiff.  If  after  the  constable's  sale  any  one 
had  taken  possession  of  the  goods  without  authority  so  to  do 
from  the  plaintiff,  it  would  have  amounted  to  a  conversion; 
but  they  went  immediately  into  the  hands  of  Hughes,  the 
plaintiff's  agent — that  is,  into  the  plaintiff's  possession,  in  legal 
effect,  as  averred  in  the  complaint.  The  subsequent  retail 
sales  by  Hughes  were  not  unlawful,  nor  did  the  Niohola  par- 
ticipate either  in  them  or  the  proceeds. 

We  do  not  consider  it  necessaiy  to  review  in  detail  the 
errors  assigned.  It  is  sufScient  to  say,  that  in  the  hurry  of 
the  trial  the  true  theory  of  the  plaintiff's  case  was  misappre- 
hended. This  is  manifested  both  by  the  tenor  of  the  n:dings 
and  the  instructions  to  the  juiy.  Though  the  verdict  may  not 
be  too  large  on  the  theory  of  wrong  and  damage  on  which  the 
case  was  tried,  nor  too  large  wlien  regarded  as  a  chastisement 
for  the  chicanery  that  the  defendants  practiced  in  fact,  and 
the  actionable  fniud  which  they  attempted  to  perpetrate,  still, 
under  the  narrower  views  entertained  by  us  as  to  the  true 
character  and  scope  of  the  plaintiff's  injuries,  it  cannot  be  eon* 
sidered  otherwise  than  as  excessive. 

Judgment  reversed  and  new  trial  ordezed. 
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HOEACE  W.  CAEPENTIER  v.  FAXON  D.  ATHERTON. 

Lawvitl  MoNn.— By  fh«  Iews  of  the  United  SUtes  there  ftre  three  kindi  of 
money,  to  wit :  gold,  silver,  and  treasury  notes,  each  of  whick  la  made  a 
legal  tender  in  payment  of  debts, 

flhrroBCBMBNT  ov  A  Spbcific  CoN!tmACT. — The  Act  of  the  Leglalatnra  ci  this 
8Ute,  passed  AprU  27th«  186S,  commonly  called  the  *8peelite  Oontzaet 
Law,**  proTldlnc  for  the  enforcement  in  terms  of  contracts  made  paysBe  la 
a  specified  Und  of  money  or  currency,  is  not  in  derogation  otf'nor  does  it 
conflict  with  'the  laws  of  Congress  making  United  States  notes  lawfol  money 
and  a  legal  tender  in  pajrment  of  debts ;  and  under  said  Act  a  Judgment  maj 
be  rendered  and  enforced,  payable  in  the  kind  of  money  speeified  in  the  con- 
tract or  obligation  on  which  It  is  rendered. 

IDBM. — Said  Act  creates  no  new  right.  It  only  adds  one  to  the  caaes  feead 
in  the  common  law  In  which  It  is  competant  for  Courts  to  enforce  the  ereco- 
tlon  of  contracts  speciflcally. 

DzacHABOB  or  Monbt  Coivtbacts^-'A  contfact  made  to  pay  nMnsy  gesertU/ 
may  be  discharged  by  a  tender  and  payment  of  eltlwr  of  the  three  klndi 
of  money  made  a  legal  tender  by  the  laws  of  the  United  States ;  but  a  can- 
tract  made  to  pay  in  one  of  the  tliree  kinds  of  money  cannot  be  disdmifii 
by  a  tender  of  either  (A  the  two  otiier  kinds. 

Valub  of  Bach  Kind  ov  Monbt. — ^A  Court  cannot  say  Judicially  that  eae 
kind  of  money,  made  a  legal  tender,  is  of  greater  or  less  Talne  than  another; 
nor  can  evidence  be  reoeiyed  that  a  dollar  of  one  kind  la  of  greafev  or  lam 
ralue  than  another. 

Costs  aitd  Iictbbb8t. — Where  a  contract  la  made  payable  la  a  apecUle  klad  «f 
money,  the  judgment  enforcing  It  may  enforce  the  payment  «C  eosts  sad 
Interest  la  the  kind  «f  moaay  mentioned  In  the  eoutraet. 

Appsal  from  the  District  Court,  Twelfth  Judicial  DistiJet, 
City  and  Coxmtj  of  San  Francisoo. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

W.  Tf .  Cope,  for  Appeflant 

Assuming  Ae  Act  of  Congress  to  be  constitutional  and  vaHd, 
it  is  clear  to  my  mind  that  the  Act  of  the  Legislature  is 
invalid.  Ko  debt  can  be  created  under  tlie  latter  to  which  ihe 
former  does  not  apply,  and  the  two  Acts  are  directly  repug- 
nant to  esch  other.  The  one  embraces  all  debts  not  therein 
specially  exempted,  and  dedares  that  tiiey  may  be  paid  in 
legal  tender  notes;  llie  other  provides  for  a  class  of  debts  not 
included  in  the  excepted  cases,  and  declares  that  payment 
sliall  be  made  in  such  money  as  the  contract  may  call  for. 
The  effect  is  to  make  an  exception  not  made  in  1^  original 
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Act;  and  if  this  can  be  done,  the  objM;  of  the  Act  may  be 
entirely  defeated,  and  its  efficacy  as  a  piece  of  practical  legis- 
lation destroyed.  A  contract  payable  in  money  is  a  debt,  and 
the  fact  that  it  mentions  a  particular  kind  of  monej  in  iriiich 
payment  is  to  be  made,  does  not  alter  its  legal  character.  It 
is  still  a  debty  and  by  the  ezpre83  letter  of  the  law  of  Cbngress 
may  be  paid  in  l^gal  tender  notes. 

It  is  said,  however,  that  the  Act  of  the  Legislature  merely 
furnishes  a  remedy ^where  none  existed  before;  that  the  corn- 
tracts  referred  to  are  legal  and  valid,  and  that  the  remedy  given 
is  in  strict  accordance  wiUi  the  spirit  and  principles  of  equity 
jurisdiction.  All  this  may  be  admitted  without  prejudice  to 
the  position  for  which  I  contend,  as  it  obviously  does  not  make 
the  point.  The  question  is  —  whether  the  Act  is  in  oonfliet 
with  the  law  of  Congress ;  if  so,  it  is  invalid ;  and  its  validity 
must  be  tested  by  that  law.  If  there  is  any  conflict  in  the 
practical  working  of  the  two  Acts,  the  Act  of  Oongress  must 
stand,  and  the  other  f  alL  If  the  latter  derogates  in  any  respect 
from  the  force  and  effect  of  the  former,  there  is  an  end  of  the 
question.  If  it  takes  from  its  operation  any  case  embraced  by 
its  provisicms,  the  conflict  is  beyond  dispute.  It  is  immaterial 
in  what  way,  or  by  what  means  the  conflict  is  brought  about. 
The  simple  question  is,  does  it  exist;  and  as  to  that  I  see  no 
ground  for  a  difference  of  opinion.  The  effect  of  enforcing 
contracts  of  this  character  specifieally,  is  not  n^erely  to  compel 
a  literal  performance  of  the  contracts,  but  to  exempt  them  from 
the  operation  of  a  law  which  clearly  embraces  them  in  its  pro- 
visions.  The  Act  of  Congress  applies  to  the  payment  of  con- 
tracts and  not  to  the  making  of  them,  and  any  attempt  to  avoid 
its  operation  by  means  of  new  remedies  based  on  the  form  of 
the  contract,  is  a  fraud  upon  the  law.  In  subetanee  and  legal 
effect,  a  contract  payable  in  gold  is  the  same  as  a  contract  pay- 
able in  money  generally;  it  is  simply  a  debt,  and  must  be  so 
regarded  for  all  purposes.  As  between  the  parties,  it  may  be 
just  and  equitable  to  enforce  such  a  contract  aecording  to  its 
terms,  but  under  the  Act  of  Congress  the  Courts  have  no  power 
to  do  60.    Every  contract  having  the  character  «(  a  debt  may 
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be  paid  in  legal  tender  notes;  so  says  the  paramount  law  of 
the  land. 


Clarke  d  Carpentier,  for  Respimdent 

The  statute  for  enforcing  spedfio  contracts  simply  supplies 
a  remedy  wanting  at  the  common  law,  but  entirely  within 
the  9pirU  of  equil^  jurisdiction,  in  decreeing  specific  perform* 
ance. 

By  the  common  law  every  contract  to  transfer  a  tbing  is 
treated  as  a  mere  personal  obligation,  which,  if  unperformed, 
is  compensable  only  in  damages,  thus  allowing  the  party 
oontracting  the  benefit  of  the  election  to  perform  or  pay 
damages. 

Where  the  damages  can  be  clearly  ascertained  and  exactly 
computed,  the  remedy  at  law  is  held  to  be  sufficient  But  wh^e 
eomp^isation  in  damages  would  fall  short  of  the  redress  to 
wliich  a  party  is  entitled,  the  jurisdiction  of  equity  arises,  upon 
the  prinoipleB  of  natural  justice,  to  compel  a  performance  m 
specie.    (Story  on  Eq.  Jur.  §§  714H719,) 

The  specific  contract  law  is  not  forbidden  by  or  in  contra- 
vention of  the  legislation  of  Congress  on  the  subject  of  the 
currency. 

The  statute  of  Obngress  passed  July  11,  1863,  (Supp.  to 
Brightley's  Dig.  1,165,)  authorizes  the  issue  of  notes  by  the 
Secretary  of  the  Treasury  **on  the  credit  of  the  United  States, 
which  shall  be  receiyable  in  payment  of  all  loans  made  to  the 
United  States,  and  of  all  taxes,  internal  duties,  excises^  debts, 
and  demands  of  every  kind  due  to  the  United  States,  except 
duties  on  imports  and  interest,  and  of  all  claims  and  demands 
against  the  United  States,  except  for  interest  upon  bonds,  notes, 
and  certificates  of  debt  or  deposit;  and  shall  also  be  lawful 
money  and  a  legal  tender  in  payment  of  all  debts,  public  and 
private,  within  the  United  States,  except  duties  on  imports  and 
interest  as  aforesaid.'' 

The  power  of  Congress  to  pass  this  law  is  not  disputed. 

But,  the  question  arises,  whether  our  specific  contract  law 
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is  forbidden  bj  or  in  any  waj  ocmtraTenee  this  Act  of  Oon- 
gress.  And  in  determining  this  qnestion,  we  must  consider  the 
object  and  intention  of  Congress,  as  well  as  the  language  em- 
ployed in  the  Act 

Congress  might  have  forbidden  contracts  answerable  in  coin, 
and  might  have  forbidden  the  employment  of  gold  and  silver 
as  a  currency,  and  then  the  only  question  would  be  one  of 
power,  under  die  Constitution  of  the  United  States,  to  pass 
such  a  law.  But  such  was  not  the  policy  of  the  Government 
The  object  was  to  give  a  value  to  treasury  notes,  by  making 
them  a  legal  tender  in  certain  cases,  in  relief  of  its  financial 
necessities.  There  is  nothing  in  the  law  to  indicate  the  design 
to  interfere  with  the  ordinary  course  of  commercial  transac- 
tions, to  shape  or  control  business  contracts,  or  to  suppress 
the  circulation  of  the  precious  metals  wherever  the  stipula- 
tion of  parties  may  except  in  their  favor.  By  the  law  there 
are  two  kinds  of  currency  recognised  and  established,  but  which 
are-  confessedly  of  different  values,  and  which  no  law  can 
equaliza 

The  Act  of  Congress  excepts  in  favor  of  gold  in  the  pay- 
ment of  certain  debts,  payable  by  Government,  and  of  certain 
others  payable  to  the  Government 

By  the  Court,  Ousrbt,  J. 

m 

The  defendant  made  and  delivered  to  the  plaintiff  his  con- 
tract in  writing,  bearing  date  the  3d  of  April,  1864,  by  which, 
for  a  valuable  consideration,  he  promised  to  pay  to  the  plaint- 
iff the  sum  of  five  hundred  dollars  on  demand,  in  United 
States  gold  coin.  Some  time  afterwards  the  plaintiff  duly 
demanded  payment  of  the  sum  of  money  due  on  this  contract, 
in  the  kind  of  currency  specified  therein.  The  defendant  re- 
fused to  pay  in  gold  coin,  but  subsequently,  and  before  this 
notion  was  commenced,  tendered  and  offered  to  pay  to  the 
plaintiff  certain  United  States  notes,  amounting  in  the  a^rc- 
pate  to  the  sum  of  the  principal  and  interest  due  the  plaintiff. 
The  United  States  notes  so  tendered  were  issued  under  and  in 
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pursuance  of  the  Aot  of  the  CongreeB  of  the  (Jutted  State?, 
entitUnl  ^'An  Aot  tc  authorize  an  additional  issue  of  IJiuted 
States  notes,  and  £pi  jDther  purposes/'  approved  July  11,  1862. 
By  this  Act  the  notes  so  tendered  were  made  lawful  money  and 
a  legal  tender  in  the  payment  of  all  dehts,  public  and  private, 
within  the  United  States,  ezeept  as  therein  otherwise  provided. 

The  defendant,  by  his  answer,  pleaded  the  tender  of  lliese 
United  States  notes  for  the  payment  of  the  amount  due,  and 
brought  the  same  into  Court  with  his  answer,  ready  to  be  paid 
to  the  plaintiff. 

The  plaintiff  demurrad  to  the  answer  on  the  ground  that  it 
did  not  state  facts  sufScient  to  eonstitnte  a  defense,  specifying 
as  causes  of  demurrer: 

1st.  That  the  United  States  notes  UsEidered  are  not  money, 
and  the  plaintiff  was  not  nor  is  by  law  obliged  to  receive  the 
same  in  payment  of  the  sum  of  money  due  him. 

2d.  That  by  the  contract  on  which  the  action  was  broug^ 
the  defendant  promised  to  pay  the  sum  of  money  due  plaintiff 
in  gold  coin  of  the  United  States,  and  the  defendant  does  not 
aver  a  tender  of  the  amount  due  in  such  coin. 
.  The  demurrer  was  sustained,  and  at  ihe  same  time  leave 
was  granted  to  the  defendant  to  amend  his  answer,  which  he 
declined  to  do,  whereupon  the  Court  ordered  and  adjudged  that 
the  plaintiff  have  and  recover  against  the  defendant  the  prin- 
cipal and  interest  due,  and  the  cogts  of  the  action,  specifying 
the  amount  thereof,  payable  in  gold  coin  of  the  United  States; 
and  it  was  further  ordered  and  adjudged  that  the  plaintiff 
have  execution  to  enforce  the  collection  of  such  judgment,  with 
the  interest  which  might  accrue  thereon,  and  that  such  execu- 
tion specify,  direct  and  provide  that  the  judgment  and  all 
accruing  interest  thereon  ^^  shall  be  collectable  only  in  gold  coin 
of  the  United  States." 

The  defendant  has  appealed  from  this  judgment,  which  brings 
up  the  case  to  be  considered  upon  certain  alleged  errors,  that 
are  assigned  in  a  well  drawn  bill  of  esoepticms,  presenting  the 
^vliole  case  upon  its  real  merits. 

The  exceptions  taken  to  the  rulings  and  judgment  of  the 
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Court,  naise  the  qoestiou  as  to  >  the  validity  of  tbe  A^  of  the 
Legislatuire  of  this  .State  passed  on  the  27th  of  Aprils  1863, 
commonly  called  the  ^^  Specific  Contract  Law/'  in  so  far  aa  its 
provisions  relate,  to  the  points  involred  in  this  oofntTo^en^^ 
(Laws  of  1863,  p.  687.) 

The  second  section  of  this  Act  provides  that:  ''In  an  action 
on  a  contract  or  oUigation  in  writing,  for  the  direct  paymept^ 
of  money,  made  payable  in  a  specified  kind  of  money  or  cnr^ 
rency,  judgment  for  the  plaintiff,  whether  the  same  he  by 
default  or  after  verdict,  may  follow  the  contract  or  obligation, 
and  be  made  payable  in  the  kind  of  money  or  corraicy  speci- 
fied therein.''  The  third  section  of  the  Act  provides  that  the 
execution  to  be  issued  on  sudi  judgment  diall  state  the  kind 
of  money  or  cnrrency  in  which  the  judgment  is  payable,  and 
shall  require  the  Sheriff  to  satisfy  the  same  in  the  kind  of 
money  or  currency  in  which  it  is  made  payable,  and  that  the 
Sheriff  shall  refuse  payment  in  any  other  kind  of  monqr  or 
currency ;  and  in  case  of  levy  and  sale  of  the  property  of  the 
judgment  debtor,  he  shall  refuao  piQrment  from  any  purchaser 
at  such  sale,  in  any  other  kind  of  money  or  currency  than  that 
specified  in  the  execution. 

It  is  a  cardinal  rule  in  the  construction  of  sti^tutes  that  every 
reasonable  intendment  is  to  be  made  in  support  of  their  valid- 
ity. (Morris  v.  The  People,  8  Denio,  381 ;  Ex  parte  MeColr 
him,  1  Cow.  664;  Fletcher  v.  Peek,  6  Cranch,  87;  People  v. 
Supervisors  of  Orange,  17  N.  Y.  241.)  But  whenever  it  is 
clear  that  the  L^slature  has  transcended  its  powers,  in  the 
passage  .of  an  Act  which  is  repugnant  to  paramount  law,  it  is 
among  the  most  important  duties  of  the  judicial  authority  to 
declare  the  invalidity  of  the  Act  so  passed.  (Adams  v.  Howe, 
14  Mass.  345 ;  Fletcher  v.  Peck,  6  Cranch,  87-) 

By  the  laws  of  the  land,  the  country  is  f umi^ed  with  three 
kinds  of  money — gold,  silver  and  United  States  notes — as  a 
medium  of  exchanges.  Money,  made  by  the  coinage  of  gold 
or  silver,  is  a  l^^l  tender  aa  preecribed  by  law,  in  the  dis- 
charge of  obligations,  which  are  to  be  satisfied  by  the  pay- 
ment of  monqy,  in  general  tennaj  and  we  liave  held.in^ZricJ;  ^. 
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Fatdhner,  (ante,  406^)  and  in  odier  casea^  tliat  the  notes  of  ike 
United  States,  issued  by  the  anthoritj  of  the  laws  of  the 
National  Legislature,  are  a  lawful  and  authorized  currency, 
and  in  that  sense  lawful  money  and  a  legal  tender  in  the  pay- 
ment of  private  debts;  but  it  does  not  follow  that  every  kind 
or  any  kind  of  money  which  by  law  is  a  legal  tender  in  the 
payment  of  debts  may  be  tender^  in  satisfaction  of  every  obli* 
gation  capable  of  performance  by  the  transfer  and  deliveiy  of 
property  in  satisfaction  of  it 

In  Lick  V.  Faulkner  we  said,  upon  good  authority,  that  gold 
and  silver  are  commodities,  the  value  of  which  is  estimated  by 
the  value  of  other  tilings,  in  the  same  manner  as  that  of  the 
latter  is  estimated  by  the  value  of  gold  and  silver.  This 
quality  or  characteristic  of  the  precious  metals  is  not  de- 
stroyed by  their  division  into  parcels  bearing  the  impress  of 
the  mint  and  possessing  a  specific  value,  ascertained  and 
regulated  by  positive  law.  If  one  agrees  generally  to  pay  or 
deliver  to  another  a  given  number  of  dollars,  he  may  perform 
his  contract  by  the  payment  of  the  specified  sum  in  any  kind 
of  dollars  which  are  recognized  as  such  and  made  a  legsl  ten- 
der for  the  purpose  by  the  law  of  the  land;  for  by  doing  so 
he  fulfils  his  engagement  according  to  its  letter;  but  if  he 
contracts  to  pay  his  debt  in  a  particular  kind  of  money,  his 
obligation  cannot  be  discharged  in  accordance  with  his  stipu- 
lation by  payment  in  a  different  kind  of  money;  and  though 
by  the  unaided  rules  of  the  common  law  he  could  not  be  com- 
pelled to  pefform  specifically  that  which  he  had  promised, 
yet,  in  morals,  his  obligation  to  do  so  is  in  no  degree  dimin- 
ished. 

Courts  of  equity  from  an  early  period  have  exercised  juris- 
diction, enforcing  the  specific  performance  of  contracts,  for  the 
reason  that  the  Courts  of  common  law,  thoug|h  recognizing 
the  obligation  of  the  parties  to  a  contract  to  perform  their 
respective  parts  of  it  according  to  its  terms,  could  not  afford 
tiiia  remedy  to  the  party  injured  by  the  noorperfonnanee  of 
the  other.  At  law  the  party  disappointed  by  the  breach  of 
the  oontraet  was  compeUed  to  be  satisfied  with  mom^,  as  a 
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substitute  for  the  thing  for  which  he  had  oontracted,  and  to 
which  he  was  in  justice  entitled. 

The  money  recovered  in  such  cases,  by  way  of  damages, 
was  c(Hisidered  as  a  substantial  equivalent  for  the  injury  sub- 
tained  by  the  breach  of  the  ccmtraot  But  upon  this  subject 
Judge  Story  says:  "  It  is  against  conscience  that  a  party  should 
have  a  right  of  election  whether  he  will  perform  his  covenant 
or  only  pay  danoages  for  the  breach  of  it''  (6tory  on  Eq. 
Jur.  717  a.) 

Contracts  relating  to  real  property  embrace  by  far  the  most 
numerous  instances  in  which  the  jurisdictioii  of  a  Court  of 
equity  may  be  invoked  to  administer  the  remedy  of  speoifie 
performance.  But  this  species  of  remedy  has  not  been  limited 
to  the  enforcement  in  terms  of  agreements  relating  to  land.«). 
It  has  been  in  many  instances  extended  to  enforcing  specific 
cally  contracts  relating  to  personal  property,  and  also  to  the 
performance  of  personal  acts,  though  in  su^  cases  peculiar 
circumstances  must  exist  to  call  forth  the  remedial  agen<^  of 
the  Court  The  reason  assigned  for  the  universal  exercise  of 
this  jurisdiction  as  to  contracts  respecting  lands  and  not  in 
relation  to  agreements  concerning  personal  property  is  not 
because  of  any  distinction  between  realty  and  personalty,  but 
because  in  the  former  case  damages  at  law  cannot  be  regarded 
as  a  complete  and  adequate  remedy  for  the  breach  of  the  oon< 
tract,  while  in  the  latter  a  compensation  in  damages  is  deemed 
commensurate  with  the  injury  sustained.  But  whenever  a 
violation  of  a  contract  relating  to  personal  property  cannot  be 
correctly  estimated  in  damages,  or  whenever,  from  the  nature 
of  the  contract,  a  specific  execution  of  it  is  indispensable  to 
justice,  a  Court  of  equity  will  not  refuse  its  aid.  {Duff  v. 
Fisher,  16  CaL  381;  Willard's  Eq.  Jur.  271,  280;  Fells  v. 
Reed,  3  Vesey,  70;  SnUivan  v.  Tuch,  1  Maryl.  Ch.  Decisions, 
59;  Waters  v.  Howard,  Id.  112;  Barr  v.  Lapsley,  1  Wheal. 
152;  PhilKps  V.  Berger,  2  Barb.  «08,  and  8  Barb.  628;  Stuy- 
vesard  v.  The  Mayor  of  New  York,  11  Paig^  414>  427 ;  Story's 
Eq.  Jur.,  Sections  712  to  720.) 

The  man  who  contracts  to  sell  and  convey  lands  is  under 
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no  greater  obligaticm,  morally,  t6  perform  his  agreement  than 
he  who  agrees  for  a  valuable  consideration  received,  to  deliver 
to  the  purdiaser  personal  property  which  he  has  sold,  is  to 
perform  his.  If  th^re  be  any  distinction  between  the  two 
cases,  let  the  learned  casuist  resdlve  it,  for  if  on  thia  point  we 
are  in  error  we  need  to  be  instructed. 

The  Act  of  the  Legislature  by  authorily  of  which  the  jud^ 
ment  in  this  case  was  rendered  is  remedial  in  its  nature,  afford- 
ing to  the  party  who  may  be  justly  entitled  to  the  performan^ 
of  the  contract  in  terms  the  means  of  enforcing  it.  The  right 
to  its  enforcement  is  consistent  with  good  faith,  and  with  tie 
dictates  of  a  scrupulous  and  exact  justice.  Then,  is  the  Le^ 
lature  competent  to, provide  for  the  creditor  a  remedy  to  com- 
pel his  debtor  to  do  what  he  has  solemnly  and  deliberatdy 
bound  himself  to  do?  On  this  point  there  can  be  no  doubt, 
unless  the  Act  imder  consideration  is  in  derogation  of  the  laws 
of  Congress  making  United  States  notes  lawful  money  and  a 
legal  tender  in  the  payment  of  debts.  Upon  the  solution  of 
this  question  our  judgment  must  necessarily  depend. 

Before  a  Court,  duly  appreciating  the  measure  of  its  duty, 
will  declare  an  Act  of  the  Legislature  invalid,  as  contravening 
the  laws  of  Congress,  a  case  must  be  presented  in  which  there 
can  be  no  rational  doubt  {Ex  parte  McCoUum,  1  Cow.  664;) 
for  it  is  not  on  slight  implication  and  vague  conjecture  that 
the  Legislature  is  to  be  pronounced  to  have  transcended  its 
powers,  and  its  acts  to  be  considered  void.  (Fletcher  v.  Peck, 
6  Cranch,  87.) 

It  is  insisted  on  the  paH  of  the  appellant  that,  as  tike  Acta 
of  Congress  making  United  States  notes  lawful  money  and  a 
legal  taider  in  the  payment  of  private  debts  is  the  paramorait 
law,  therefore  such  currency  is  adequate  for  the  discharge  of 
all  debts  which  are  to  be  satisfied  by  the  payment  of  money. 
This  is  so,  as  we  have  already  observed,  in  respect  to  debts 
that  are  payable  in  money  generally;  but  as  to  the  contract, 
which  is  the  foundation  of  the  judgment  in  this  caae,  it  is  more 
tlian  a  contract  for  the  payment  of  money  merely  It  goei  to 
rlie  extent  of  defining  by  what  spedflc  lust  the  contract  shall 
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be  performed.  By  the  admitted  and  setlled  rules  of  law^  such 
a  contract  can  be  performed,  according,  to  the  agreement  of 
the  parties,  only  by  the  payment  of  the  kind  of  money  speci- 
fied. La  there  anything  in  law  or  morals  opposed  to  such  a 
contract?  If  not,  what  objection  can  there  be  to  enforcing  it 
in  ca^e  ita  voluntary  performance  is  refused?  That  a  creditor 
may  have  uses  for  money  of 'a  particular  kind,  the  Acts  .of 
Congress  nuking  United  States  notes  lawful  money  and  a  legal 
tender  in  the  payment  of  debts  seem  to  have  contemplated. 
He  may  have  to  pay  duties  on  imports  and  debts  beyond  the 
territorial  jurisdiction  of  the  Umted  States,  and  for  these  uses 
these  Government  notes  are  not  a  legal  tender.  Neoesaities  of 
the  kind  suggested  exist  in  commercial  communities,  where 
United  States  notes  are  the  usual  media  of  exchanges,  as  veri- 
fied by  every  day's  experience.  The  importer  of  merchandise 
must  have  gold  and  silver  money  to  pay  the  duties  imposed  by 
law  on  his  importations.  With  such  means  only  can  he  dis- 
charge his  pecuniary  obligations  to  the  Government*  He  must 
have  metallio  money  for  the  purchase  of  sueh  merchandise, 
because  the  paper  currency  of  the  Government  will  not  answer 
his  purpose  abroad.  The  importation  of  goods  from  foreign 
countries  is  a  lawful  trade,  which  Congress,  nnder  the  Consti- 
tution, may  regulate  and  has  fnom  time  to  time  regulated.  Bj 
what  means  is  the  merchant,  who  is  p^gaged  in  this  species  of 
trade,  to  provide  for  his  necessities -»-t  that  is,  for  the  payment 
of  his  debts  abroad  and  his  duties  on  imports  at  home-^— unless 
by  securing  payment  from  his  debtors  in  the  kind  of  money 
which  he  needs  and  without  which ,  h^  must  abandon  t)ie  busi- 
ness in  which  he  is  engaged?  Ferhi^s  it  will  be  answered 
that  he  must  sell  hie  goods  for  ready  voney,  and  not  upon  a 
credit,. and  thus  secure  a  price  in  gold  and  silver;  and  the 
purchaser  from  him  ^lust  in  his  turn  also  sell  for  like  ready 
money  in  carder  to  be  fumiihed  with  .the  means  tp  pay  the 
importer;  and  the  consimier  must  also  provide  himself  with 
the  same  kind  of  money,  let  it  be  derived  frcHn  what  source  (d 
industry  IVAUiyt  tP  paj  for  tjbus  goods  he  may  need  if>T  cok- 
sumption. 
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If  the  owner  of  property  may  sell  the  same  for  metallic 
money,  to  be  paid  concurrently  with  the  sale  and  delivery  of 
it,  we  can  see  no  reason  why  he  cannot  sell  for  the  same  kind 
of  money  to  be  paid  at  a  future  day.  A  sale  on  credit  is,  by 
the  customs  and  laws  of  trade,  recognized  as  legitimate  and  is 
deemed  to  be  consistent  with  good  oonscienee  and  sound 
morals. 

It  is  sometimes  argued  that  the  Act  of  the  Legislataie  under 
consideration  discriminates  invidiously,  to  the  discrediting  of 
United  States  notes.  We  are  unable  to  perceive  wherein. 
There  is  certainly  nothing  in  the  Act  itself  that  can  justify 
any  such  interference.  If  sudi  a  charge  were  made  against  the 
Act  of  Congress  making  United  States  notes  lawful  money 
and  a  legal  tender  in  the  payment  of  certain  debts,  it  might  be 
miaintained  with  more  seeming  plausibility.  Congress  itself 
has  limited  the  uses  to  which  the  notes  can  be  applied,  and  has 
provided  expressly  that  in  certain  cases  gold  and  silver  money 
only  shall  be  used  within  the  United  States  for  the  discharge 
of  pecuniary  obligations,  and  thus,  by  implication,  at  least, 
has  recognized  an  existing  necessity  for  the  employment  of 
gold  and  silver  money  for  the  excepted  uses.  But  even  in  this 
we  cannot  perceive  that  any  unjust  discrimination  is  made 
between  the  difFerent  kinds  of  money.  With  the  people  of 
some  countries  trade  can  be  carried  on  by  the  use  of  silver 
money  with  greater  convenience  and  advantage  than  wiA 
gold  coin;  yet  it  cannot  be  said  that  the  merchant  who  fur- 
nishes himself  with  silver  money  for  his  purposes  thereby  dis- 
criminates to  the  prejudice  of  gold.  The  argument  tliat  the 
Act  in  question  unjustly  distinguishes  between  metallic  and 
paper  money,  if  valid  as  an  objection  to  contracta  for  the 
direct  payment  of  a  particular  kind  of  money,  upon  a  credit 
given,  is  equally  so  as  to  sales  made  for  the  same  land  of 
money,  paid  concurrently  with  the  sale.  It  would  be  iQogical 
to  hold  that  the  effect  in  the  one  case  is  more  or  less  detri- 
mental to  the  credit  of  United  States  notes  than  in  the  other. 
Arguments  of  the  diaracter  which  we  have  here  noticed  are  too 
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obviously  fallacious  to  require  even  the  attention  which  we 
have  devoted  to  their  refutation. 

Again.  The  man  of  means,  actuated  by  patriotic  motives 
to  aid  the  Government,  or  for  the  purpose  of  legitimate 
investment,  may  desire  to  accumulate  United  States  notes, 
with  the  view  of  exchanging  them  for  bonds  of  the  Govern* 
ment  payable  within  the  time  and  bearing  the  rate  of  interest 
specified  and  provided  in  the  Act  of  Congress.  Is  there,  or 
can  there  be,  any  good  reason  why  he  may  not  provide  for  the 
desired  supply  by  securing  payment  from  his  debtors  in  the 
kind  of  money  that  would  serve  his  purpose  ?  Is  not  the  end 
which  he  seeks  lawful,  and  are  not  the  means  employed  legiti- 
mate to  the  endt 

The  Acts  of  Congress  relating  to  the  national  currency, 
comprehending  all  kinds  of  money,  and  the  various  provisions 
of  those  Acts,  must  be  considered  and  construed  in  pari  materia. 
By  this  course  it  will  be  readily  and  at  once  perceived  that 
while  United  States  notes  are  by  the  sovereign  behest  made 
lawful  money  and  a  legal  tender  in  the  payment  of  debts, 
except  in  the  instances  specified,  gold  and  silver  money  is 
equaUy,  by  force  of  positive  law,  a  legal  tender  in  the  payment 
of  all  debts,  and  is  also  recognized  as  an  indispensable  currency 
for  purposes  to  which  Government  notes  cannot  be  applied ;  and 
therefore  the  inference  is  logical,  if  not  inevitable,  that  Con- 
gress did  not  design  that  these  Acts  should  interfere  to  prevent 
men  from  contracting  for  any  particubur  kind  of  money  they 
might  need. 

Whatever,  in  the  estimation  of  men  engaged  in  monetary 
transactions,  may  be  the  difference  in  value  between  gold  and 
silver  money  and  the  paper  currency  of  the  Government  of 
the  same  denominations,  we  cannot  say  judiciaUy  that  a  gold 
or  silver  dollar  is  of  greater  or  less  value  than  a  United  States 
note  of  the  same  denomination,  and  we  doubt  if  a  case  could 
be  presented  to  a  Court  of  justice  which  would  authorize -evi- 
dence of  a  difference  in  the  value  of  the  two  kinds  of  money. 
A'  Court  would  be  placed  in  an  anomalous  and  absurd  predic- 
ament in  listening  and  giving  heed  to  evidenoe  designed  to 
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establish  as  a  fact  that  one  dollar  is  worth  more  or  less  than 
another,     {yfoods  v.  BvXiens,  6  AUen^s  E.  516.) 

By  an  Act  of  the  Cimgress  of  the  IJixited  States,  passed  in 
eighteen  himdred  and  fifty-three,  silver  money,  consisting  of 
half  dollars,  quarter  dollars,  dimes  and  half  dimes,  issued  in 
accordance  with  the  standard  of  that  Act,  was  made  a  legal 
tender  ito  the  pf^ym^at;  of'  debts,  in  sums  not  exceeding  five 
dollars.  .  Xow,  if  A«  should  loan  to  B.  one  thousand  half 
dollars,  coined  under  the  Act  of  ei^teen  hundred  and  fifty- 
three,  and  B.  should  in  consideration  thereof  contract  with  A 
to  pay  the  debt  so  created  in  lik6  silver  coin,  would  not  a 
tender  of  the  same  kind  of  money  in  payment  of  the  debt  be 
a  legal  tender!  ITo  one,  we  apprehend,  who  understands  the 
import  of  the  word  tefkd^r,  would  answer  otherwise  than  in  the 
affirmative.  Then,  if  the  debtor  in  suich  case  could  discharge 
his  obligation  by  a  voluntary  perfonaance  of  his  promise,  on 
what  just  principle  coiidd  he  escape  it  if  he  wore  so  deter- 
mined ?  The  duties  of  the  obligor  and  obligee  in  such  cases 
must  be  reciprocal,  and  they  should  be  commensurable.  In 
the  nature  of  things,  that  which  it  is  lawful  to  tender,  under 
the  contract  supposed,  on  the  pne  hand,  it  is  lawful  to  demand 
on  the  other.  (8  BarU  528;  1  Sim.  &  Stu.  174  and  607;  2 
Edw.  Ch.  R.  681;  Story's  Eq.  Jur.  Sec.  723.) 

The  Act  of .  the  Legislature  under  consideration  is  purely 
remedial  in  its  nature.  It  creates  no  new  right  in  the  abstract 
It  does  no  more  than  add  to  the  cases  in  which  it  is  compe- 
tent for  the  Courts  to  enforce  the  execution  of  contracts  spe- 
cifically>  wd  provides  the  ineans.by  which  this  can  be  done. 
In  this,  ti^e  Act  is.  in  harmony  with  the  doctrines  of  equity 
juriApruflence  relating  to  kindred  subjects,  and  at  the  same 
time  it  in  no  just  sQqse  contravenes  the  laws  of  Congress 
making  jUiaited  States  nptes  lawful  money  and  a  legal  tender 
,  in  the  payment  of  debts.      , 

^.  It  i0  djeged,  ea  the  part  of  th^  appellant,  that  the  Court 
erred  ii^.deterinining  by  judgment  l^at  the  costs  and  disburse- 
9lWtf  Ol  :th!ft.|tction  mufit  also  be  paid  in  gold  coiiL 
o    TJbc;  ii^^(/i^tion.>of  ^^^  Act  provides  tjiat  judgment  for 
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the  plaintiff  may  follow  the  contnict  or  obligatiojci  and  be  made 
payable  in  the  kind  of  money  or  currency  specified  therein. 
The  plaintiff  was  entitled  to  recover  his  costs,  which  became 
a  component  part  of  the  judgment  and  payable  in  the  kind  of 
moi^ey  specified  thereiii. 
The  judgment  is  affirmed. 

Bawtbb,  J.,  oouuurrin|^ 

I  entered  npon  the  consideration  of  the  qnestions  involved 
in  this  case,  not  without  grave  doubts  as  to  the  validity  of  the 
Specific  Contract  Act;  for,  when  we  held  the  Act  making 
treasury  notes  a  legal  tender  in  payment  of  all  debts,  public 
and  private,  to  be  constitutional,  it  seemed  to  follow  as  a 
logical  consequence,  that  if  an  agreement  to  pay  a  given  sum 
of  money  in  gold  coin  is  a  debt,  within  the  meaning  of  the 
law,  then,  the  debtor  is  entitled  to  discharge  it  by  paying  the 
amount  called  for  in  treasury  notes.  And  this  would  undoubt- 
edly be  true  in  relation  to  all  debts  contracted  generally,  with- 
out any  limiting  or  qualifying  term  in  the  contract  creating 
the  liability.  In  such  a  case,  the  law  has  given  to  the  debtor 
his  option  to  elect  which  kind  of  money  made  by  law  a  legal 
tender  he  will  adopt  in  discharging  his  liability.  It  is  a  right 
or  privilege  conferred  on  him  of  which  he  cannot  be  deprived 
except  with  his  consent  But  a  right  or  privilege  conferred 
upon  an  individual,  either  by  constitutional,  or  statutory  law, 
may  be  waived  by  the  party  interested  unless  such  waiver 
would  contravene  public  policy.  Such  is  the  case  even  in 
criminal  law.  Natural  persons  of  full  age,  of  sound  mind 
and  under  no  recognized  legal  disabilities,  are  endowed  with 
an  unlimited  capacity  to  contract  with  other  persons  similarly 
situated,  in  all  things  except  as  to  those  matters  which  are 
against  pruMic  policy,  or  prohibited  by  law.  Gambling  con- 
tracts, contracts  for  the  payment  of  money  in  consideration  of 
future  cohttbitatiori  in  a  state  of  concubinage,  and  the  like,  are 
prohibited  as  being  contrary  to  good  morals,  and  the  best  in- 
terests of' society. '  In  abme  States  usurious  contracts  are  oon- 

VoL.  XXV.— 87' 
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trary  to  public  policy,  and  are  prohibited.  But  there  is  noth- 
ing in  a  contract  for  a- sufficient  consideration  to  paj  a  given 
sum  in  gold  coin,  or  any  other  kind  of  moneji  that  is  immoral, 
or  that  in  any  respect  contravenes  public  policy.  It  has  never 
been  prohibited,  either  expressly  or  by  implication,  and  no 
policy  against  the  making  of  such  contracts  has  in  any  manner 
been  indicated  on  the  part  of  the  Government  The  Government 
has  created  three  kinds  of  money,  which^  it  has  provided,  shall 
be  legal  tender  in  the  payment  of  debts  —  gold  coin,  treasury 
notesy  and  silver  coin  in  limited  amounts — but  it  has  nowhere 
intimated,  in  the  remotest  degree,  a  preference  for  any  one 
of  these  kinds  of  money  oyer  the  others,  or  any  desire  that 
debts  should  be  paid  in  any  one  rather  than  in  tiie  other,  but 
has  left  it  to  the  parties  interested  to  act  as  their  own  interests 
may  dictate.  !N'either,  so  far  as  we  have  been  able  to  discover, 
has  there  been  any  restriction  placed  upon  the  capacity  or 
right  of  parties  to  contract  with  reference  to  these  several  kinds 
of  currency,  other  than  is  hereinafter  specified.  On  the  con- 
trary, the  law  expressly  recognizes  contracts  for  the  delivery 
of  gold  coin. 

The  Act  of  March  8,  1868,  amending  the  Act  to  provide 
for  internal  revenue,  etc.,  provides  '^that  aU  contracts  for  the 
purchase  or  sale  of  gold  or  silver  coin,  or  bullion,  and  all  con- 
tracts for  the  loan  of  money  or  ourrenqy,  secured  l>y  pledge  or 
deposit,  or  other  disposition  of  gold  or  silver  coin  of  the 
United  States,  if  to  be  performed  after  a  period  exceeding 
three  days,  shall  be  in  writing,  or  printed,  and  signed  by  the 
parties,  or  their  agents  or  attorneys,  and  shall  have  one  or 
more  adhesive  stamps,  as  provided  in  the  Act  to  which  this 
is  an  amendment,''  etc.  ♦  ♦  ♦  ♦  «  j^^  xio  loan  of  cur- 
rency or  money  on  the  security  of  gold  or  silver  coin  of  the 
United  States,  as  aforesaid,  or  of  any  certificate  or  other  evi- 
dence of  deposit  payable  in  gold  or  silver  coin,  shall  be  made, 
exceeding  in  amount  the  par  value  of  the  coin  pledged  or 
deposited  as  security ;  and  any  snob  loan  ao  made  or  attempted 
to  be  made,  shall  be  utterly  void.*'  ♦  ♦  ♦  ♦  ''That  all 
contracts,  loans  or  sales  of  gold  and  silver  ooin  and  bollioii, 
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not  made  in  accordance  with  this  Act,  shall  be  wholly  and  abso- 
lutely void."    (12  U.  S.  Statutes  at  Large,  p.  719,  Sec.  4.) 

Here  is  an  Act  of  Congress  upon  the  subject  of  the  pur- 
chase and  sale  of  gold  coin,  whic^  recognizes  the  validity  of 
such  contracts,  and  regulates  the  mode  of  making  them.  It 
only  prescribes  that  in  all  cases  where  more  than  three  days 
shall  elapse  between  the  time  of  making  the  contract  and  its 
fulfilment,  the  contract  shall  be  written  or  printed,  and  signed 
by  the  parties,  and  shall  have  one  or  more  adhesive  stamps. 
TJpon  well  settled  rules  of  construction,  all  such  contracts 
made  in  conformity  with  the  provisions  of  this  Act,  and  also 
all  contracts  of  sale  or  purchase  not  having  ihree  days  to  run, 
are  valid.  This  is  the  only  limitation  or  restriction  upon  the 
power  of  parties  to  contract  for  the  payment,  or  sale  and  deliv- 
ery of  coin.  When  we  come  to  a  loan  of  currency  or  money 
on  the  securi^  of  gold  or  silver  coin,  or  of  any  certificate  or 
other  evidence  of  deposit  payable  in  gold  or  silver  coin,  the 
law  prescribes  that  the  amount  of  the  loan  shall  not  exceed 
the  par  value  of  the  coin.  But  no  restriction  as  to  price  is 
imposed  upon  the  sale  or  purchase  of,  or  any  other  dealings  in 
coin.  Of  course,  if  contracts  in  regard  to  coin  are  permitted 
by  the  law,  those  contracts  must  be  valid,  and  the  law  con- 
templates that  the  contracts  will  be  fulfilled  according  to  their 
terms. 

So,  also,  the  Act  to  provide  ways  and  means  for  the  support 
of  the  Qovenunent,  passed  Mardi  8,  1863,  provides  **  that  the 
Secretary  of  the  Treasury  is  hereby  authorized  to  receive  de- 
posits of  gold  coin  and  bullion  with  the  Treasurer  and  Assistant 
Treasurer  of  the  United  States,  in  sums  not  less  than  twenty 
dollars,  and  issue  certificates  therefor  in  denominations  of  not 
less  than  twenty  dollars  each,  corresponding  with  the  denomina- 
tions of  United  States  notes.  The  coin  and  bullion  deposited 
for  or  representing  the  certificates  of  deposit  shall  be  retained 
in  the  Treasury  for  the  payment  of  the  same  on  demand.''  (lb. 
p.  711,  Sec.  5.) 

For  the  convenience  of  the  people,  the  Government  consents 
to    become  a  depositary  of  ^eir  coin  when  desired  by  the 
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owner;  and  upon  9  deposit  of  gpld  coin,  the  Treasuzer  ia 
authorized  to  issue  a  certificate  of  deposit  to  the  owner,  pay- 
able in  gold  coin.  The  coin  thus  deposited  is  not  to  be  used, 
but  is  to  be  '^  retained  in  the  Treasury  for  the  payment "  of  the 
certificate,  on  demand.  Why  not  pay  it  in  treasury  notes? 
Simply  because  it  was  deposited  upon  an  agreement  at  the 
time  that  it  should  be  returned  in  coin,  and  common  honesty 
demands  that  the  contract  should  be  fulfilled.  The  Govern- 
ment would  get  no  coin  deposited  in  its  Treasury  upon  any 
other  terms ;  hence,  when  it  undertook  to  become  a  depositary 
of  coin  for  its  citizens,  it  wa3  .necessary  to  do  as  other  bankers 
or  persons  receiving  deposits  do — enter  into  a  contract  to 
return  the  deposit  in  like  funds.  These  certificates  go  into 
circulation  in  the  place  of  the  coin,  and  become  subjects  of 
commercial  and  financial  transactions.  The  Government  in 
these  acts  recognizes  the  propriel^  of  such  transactions.  And 
why  should  not  a  banker,  in  the  absence  of  any  law  prohib- 
iting such  transactions,  not  receiye  gold  coin  on  deposit^  and 
when  he  has  done  so,  and  issued  a  certificate  showing  the  fact, 
and  agreeing  in  consideration  thereof  to  repay  the  same  in  gold 
coin,  not  be  bound  by  hia  contract  t  And  why  should  not  a 
piirty  who  has  borrowed  gold  on  the  faith  of  his  agreement  to 
return  the  loan  in  like  kind  be  required  to  perform  his  solemn 
obligation  ?  Good  faith  and  good  morals  demand  it  No  law 
prohibits  it,  or  prohibits  making  such  contracts;  the  Govein- 
ment  has  made  no  discriminatioi^  through  the  law-making 
power  in  favor  of  one  kind  of  money  against  another.  It 
makes  such  contracts  itself  with  the  citizen^  and  expressly 
recognizes  contracts  between  citizens  for  the  purdiase  and  sale 
of  coin.  The  Government  also  requires  certain  portions  of  its 
revenues  to  be  paid  in  coin,  and  thereby  imposes  on  its  citizens 
a  necessity  to  procure  it  No  one  disputes  the  rig^t  of  a  party 
to  make  all  his  business  transactions  upon  a  coin  basis,  and  to 
refuse  to  part  with  .any  piece  of  property,  or  perform  any  ser- 
vice without  requiring  the  coin  in  hand.  If,  to  meet  the  neces- 
sities imposed  on  him  by  Government^  or  his  convenience 
otherwise  demand  it,  he  may  make  a  oontraot  for  ooin,  to  he 
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executed  by  delWeHng  it  at  the  thne  the  cMtnu^t  h  made, 
why  may  h»  iiot  make  a  similar  contract  providing  for  the 
anticipated  emergeney,  to  be  executed  in  the  fntnre,  when  the 
emergency  shall  arise )  And  if  he  make  the  contract,  why  is 
he  not  entitled  to  have  it  enforced  according  to  its  terms?  We 
have  seen  that  the  Act  of  Congre^  permits  a  contract  to  sell 
"  and  deliver  gold  coin  on  a  future  day*  In  what  respect  does 
an-  agreement,  for  a  sufficient  oonsi(kration,  to  pajr  on  some 
future  day  a  given  amount  in  gold  coin  difFer  in  principle  from 
a  contract  to  sell  and  deliver  at  a  future  day  a  like  amount  of 
gold  coin  ?  I  can  peroeivo  none*  The  transactions  in  effect 
are  substantially  the  same.  Practically,  the  party  who  agrees 
to  sell  and  deliver  coin  at  a  future  day  does  not  agree  to  sell . 
or  deliver  any  specified  piece  or  pieces  of  coin  then  in  his  pos- 
session, but  he  agrees  to  sell  gold  coin  generally;  relying  upon 
his  ability  to  procure  it  when  the  time  for  fulfilment  arrives. 
A  contract  payable  in  coin  is  substantially  the  same  thing.  The 
only  difference  is  in  the  form  of  expressing  the  contract,  and 
not  in  the  substance  of  it — the  thing  to  be  done.  Such  ocm- 
tracts  do  not  appear  to  me  to  be  against  the  policy  of  the  law ; 
for  we  have  seen  that  the  Act  of  Congress  expressly  recognizes, 
%nd  nowhere  forbids  them.  Coin  is  lawful  money.  A  party 
may  lawfully  pay  his  debts  in  coin«  He  may,  at  his  election, 
waive  his  right  to  pay  in  anything  else,  either  with  or  'svithout 
consideration.  The  only  question  is,  as  to  when  he  shall  ex- 
ercise his  right  to  make  his  election  or  waive  his  privilege ;  and 
when  he  has  made  his  election,  and  inserted  it  as  one  of  the 
essential  terms  and  conditions  of  his  oonttact,  for  a  full  and 
adequate  consideration,  there  seems  to  be  no  good  reason  in 
morals,  or  public  policy,  why  he  should  not  be  compelled  to 
abide  by  his  election  and  the  express  terms  of  his  agreement 
Such  contracts,  then,  are  valid. 

Both  a  contraet  to  pay  a  sum  of  money  in  gold  coin,  and  a 
eontract  to  sell  and  deliver  coin  at  a  future  day,  create  a  debt 
in  a  general  sense^  and  in  that  respect  stand  on  tibe  same  foot- 
ing. But  they  do  moiiB.  The  party  a^eeing  to  pay  or 
deliver  gold  coin  at  a  future  day,  not  olily  creates  a  debt 
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which  he  agrees  to  pay,  or  discharge^  but  he  also  waivee  the 
privilege  which  the  law  would  have  guaranteed  to  him  had  he 
not  voluntarilj  renounced  it,  and  takes  upon  himself  an  obli- 
gation to  pay  it  in  a  specific  kind  of  lawful  money,  and  noth- 
ing else.  The  waiyer  and  obligation  aie  essential  conditions, 
and  parts  of  the  conaideration  of  the  contract,  without  which, 
we  must  presume  the  contract  would  not  have  been  made.  The 
agreement  to  pay  in  coin  is  as  much  a  part  of  the  consideration 
as  the  agreement  to  pay  at  all,  and  the  presumption  is  that  an 
ample  equivalent  has  been  received  for  the  piomisa  The 
parties,  ^en,  are  competent  to  contract — the  contract  is  not 
against  public  policy — it  is  not  prohibited  by  law  —  is  pay- 
able in  a  lawful  kind  of  money,  and  is  a  lawful  contract. 

But  in  case  of  a  breach,  independent  of  the  statute,  there 
was  no  adequate  remedy.  It  was  not  one  of  the  cases  in 
which  Courts  of  equity  were  in  the  halnt  of  granting  relief 
by  decree  for  specific  performance,  althou^  equity  did  grant 
relief  upon  breach  of  many,  but  not  all  ccmtracts,  in  which 
the  remedy  at  law  was  inadequata  And  in  a  Gcmrt  of  law 
the  only  remedy  was  a  suit  for  damages.  But  damages  could 
only  be  estimated  in  dollars  and  cents,  and  in  legal  contem- 
plation, whatever  the  fact  might  be  in  the  eonmiercial  worlds 
a  dollar  in  one  kind  of  money  was  equivalent  to  a  dollar  in 
another.  Hence,  while  in  theory  there  was  a  remedy,  practi- 
cally it  was  inadequata  There  are  many  other  cases  in  which 
parties  who  suffer  from  breaches  in  their  contracts  are  without 
any  adequa4;e  remedy.  For  instance,  a  merchant  has  a  large 
amount  due  him  payable  upon  a  given  day,  upon  which  he 
relies  to  meet  his  own  obligations.  His  debtor  fails  to  pay  at 
the  time.  The  merchant  in  consequence  fails  to  meet  his  own 
engagements,  is  attached,  his  business  broken  up,  and  ruin  is 
the  result.  The  measure  of  damages  in  such  case,  in  a  suit 
against  his  debtor,  is  (mly  the  money  due  and  interest^  while 
the  actual  daniages  may  be  three  times  that  amount.  But 
that  is  the  only  remedy  the  law  affords.  In  such  cases,  and 
many  others,  it  would  be  impracticable  to  afford  full  relief. 
Many  difficulties  inherent  in  ihe  nature  of  things  exist,  which 
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conspire  to  prevent  the  granting  of  a  full  measure  of  relief, 
and  the  law  affords  that  measure  of  relief,  o^J>  which  experi- 
ence teaches,  on  the  whole,  to  he  most  practicable,  and  to 
approximate,  as  a  general  rule,  most  nearly  to  doing  substan- 
tial justice  to  all  parties.  But  in  the  case  of  a  contract  pay- 
able in  coin,  an  easy  and  practicable  remedy  may  be  applied 
to  the  breach  of  that  branch  of  the  contract  requiring  payment 
in  a  particular. kind  of  money,  by  a  judgment  analogous  to  a 
decree  in  equity  for  specific  performance.  In  these  cases  our 
statute  affords  the  remedy,  by  authorizing,  a  judgment  for  the 
specific  kind  of  money  agreed  to  be  paid,  and  directing  the 
execution  to  follow  the  judgment,  and  the  Sheriff  to  sell  prop- 
erty for,  and  receive  in  satisfaction  of  the  execution,  the  kind 
of  money  only,  which  is  provided  for  in  the  contract  and 
judgment 

I  do  not  see  wherein  this  law,  which  only  affords  a  more 
complete  remedy  for  a  breach  of  a  contract  lawful  in  itself,  is 
in  any  respect  in  conflict  with  the  Act  of  Congress,  making 
treasury  notes  a  legal  tender  in  payment  of  debts.  A  contract 
payable  in  money  generally,  is  undoubtedly  payable  in  any 
kind  of  money  made  by  law  a  legal  tender,  at  the  option  of 
the  debtor  at  the  time  of  payment  He  contracts  simply  to 
pay  so  much  money,  and  creates  a  debt  pure  and  simple,  and 
by  paying  what  the  law  says  is  money  his  contract  is  per* 
formed.  But  if  he  agrees  to  pay  in  gold  coin  it  is  not  an 
agreement  to  pay  money  simply,  but  to  pay  or  deliver  a 
specific  kind  of  money,  and  nothing  else ;  and  the  payment  in 
any  other  is  not  a  fulfilment  of  the  contract  according  to  its 
terms,  or  the  intention  of  the  parties* 

For  these  reasons,  in  addition  to  those  contained  in  the  able 
opinion  of  Mr.  Justice  Currey,  I  think  the  law  relating  to 
specific  contntcts  valid,  and  tiiat  the  judgment  should  be 
amrmed. 

Mr.  Obief  Jnitiw  BAiromwoir  eatpreMied  no  opinioiL 
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THOMAS  BODLEY  v.  ASA  FERGUSON,  A;  J.  MYRES, 
MATTHEW  EELLOM,  ahd  J.  H.  STEMMERMAN. 

▲PPBA.L.— -Upon  an  appeal  to  the  Sopteme  Court  from  an  order  denjlag  a  new 
trial,  the  appellant  must  fnmlsh  the  Supreme  Coart  with  a  copy  of  the 
papers  need  on  the  hearing  of  the  motion  for  new  trial  in  the  Court  helow, 
and  if  be  fail  to  do  10,  the  appeal  itm,  «n  motion,  ha  diwnlMad. 

Ajbteal  from  the  District  C!ourt,  Third  Judicial  District, 
Santa  Clara  Counly. 

The  facts  are  stated  in  the  opinion  of  the  Court 

W.  T.  Wallace,  for  Appellant 

D.  P.  £  A.  Bwrstow,  and  Edward  Tomphina,  for  Hespond- 

ents. 

By  Ae  Court,  Sandeesoit,  C.  J. 

This  is  an  appeal  from  an  order  granting  a  new  trial. 
The  plaintiff  takes  the  appeal.  The  caae  is  brought  here 
upon  what  puriK>rts  to  be  a  bill  of  exceptions  made  up  ex 
parte  and  inserted  in  the  record  without  the  knowledge  or 
consent  of  the  defendant,  the  statement  upon  irhich  the  mo- 
tion for  a  new  trial  was  made  in  the  Court  below  being 
omitted.  The  respondent  moyes  to  dismiss  the  appeal  upon 
the  ground  that  the  appellant  has  not  furnished  this  Court 
with  the  necessary  papers. 

The  three  hundred  and  forty-sixth  section  of  the  Practice 
Act  provides  that  "  On  appeal  ♦  ♦  ♦  from  an  order  the 
appellant  shall  funiish  the  Court  with  a  copy  of  the  notice  of 
appeal,  the  *  *  *  order  appealed  fcom,  and  a  copy  of  the 
papers  used  in  the  hearing  of  the  Court  below;  such  copies 
to  be  certified  by  the  Clerk  to  be  correct  ♦  ♦  ♦  If  the 
appellant  fail  to  fuamaah  the  t^q^niMke  ^pers^  fbe  uppeal  may 
be  dismissed." 

Under  this  provision  it  is  incumbent  upon  the  appellant  to 
furnish  this  Court  with  the  statement  or  affidavits,  or  both,  a& 
the  case  may  be^  which  were  used  in  the  Court  below  upon 
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the  hearing  of  the  modoiL  for  a  new  trial,  and  the  substitu- 
tion of  a  different  record  is  wholly  unanthorized.    Jhe  appel* 
lant  having  failed  to  comply  with  the  law  in  this  respect,  the 
appeal  must  be  dismissed. 
Ordered  aooondingly. 


IN  THE  MATTER  OF  THE  ESTATE  OF  MICHAEL 

CARR. 


iLBifX]niTiA«i>m.-*TlM  fflglit  «C  peraoas  «BtitM  to  aamliiSffter  on  an  ettat» 
to.haTe,  upon  their  written  requost,  letton  of  admlnlatratlun  grmnted  to 
persons  not  entitled  to  administer^  only  exists  where  there  U  a  racancy  In 
the  administration. 

Bam. — Where  notlco  in  the  manner  preocrlhed  by  law  has  been  glTcn  of  an 
application  for  letters  of  administration,  and  upon  the  hearing  no  opposition 
ts  made,  and  letters  are  issued  to  the  applicant,  who  Is  not  within  the  degrees 
ef  eonsangainlty  mentioned  In  the  stzty-seYentb  section  of  the  Act  to  regulate 
the  settlement  ef  the  estates  of  deceased  pec«ons»  Che  only  parties  who  can 
obtain  a  rerocatlon  of  the  letters  as  an  aboolnte,  Q&ottalUled  right,  are,  the 
wife,  child,  father,  mother,  or  brother,  of  the  Intestate,  and  they  are  only 
antfaorlsed  to  have  the  letters  revoked  by  presenting  a  petition  praying  the 
wvooa4loii»  and  that  lettera  may  be  lasoed  to  Urn  or  her. 

ApFSix  from  the  Probate  Court,  Sacramento  County. 

Hie  facto  are  statod  in  the  opinion  of  the  Court 

B6bin8(m  4k  McOonndl,  and  0.  0.  W.  Frendi.,  for  Appellants, 
cited  sectionB  fifty-two  to  sixty-eight  of  the  Act  to  regulate  the 
settlement  of  the  estates  of  deceased  persons,  and  In  the  Mat^ 
ier  of  the  Estate  of  Pacheeo,  S3  CaL  476,  and  Cooper  v.  Lowerre, 
1  Barb.  Ch.  R  46,  and  Harrison  ▼.  McMchon,  1  Bradford,  88S. 

Qeorge  JEL  Moore,  for  Bespondent. 

By  the  Court,  Sawtis,  J. 

Michael. Carr*  died  intestate  in  tiie  County  of  Sacramento, 
leaving  a  sister,  Dorothy  Bolton,  wife  of  Qeorge  Bolton,  resi- 
dents of  Sacramento  County;  a  brother,  Mark  Carr,  a  resident 
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of  Sonoma  Ooimlyy  and  several  married  sisters  in  England, 
but  no  other  relations  in  the  State  of  California. 

George  Bolton,  husband  of  said  Dorothy  Bolton,  and  F. 
McComber,  Public  Administrator  of  Sacramento  Connty,  each 
applied  for  letters  of  administration.  Upon  a  hearing  on  the 
several  petitions,  it  was  ordered  that  letters  issue  to  Geoige 
Bolton.  George  Bolton  afterwards,  as  appears  by  the  findings, 
*^  came  into  Court  and  declared  himself  unable  to  procure  the 
requisite  sureties,  waived  his  right  to  administer,  and  consented 
that  letters  of  administration  should  be  granted  to  said  Mc- 
Comber."  Thereupon  letters  were  issued  to  HcComber,  who 
qualified  and  entered  upon  his  duties  as  administrator.  After- 
wards said  Mark  Carr,  brother  of  deceased,  filed  a  petition 
praying  that  the  letters  granted  to  McComber  be  revoked,  and 
the  administration  granted  to  him.  Upon  the  hearings  ^ 
prayer  of  the  petitioner  was  denied  on  the  ground  that  he  was 
not  entitled  to  letters  under  the  fifty-fifth  section  of  the  Act 
relating  to  estates  of  deceased  persons,  for  want  of  mt^rity. 
John  Bennett  and  Stephen  Addison  then  filed  a  petition  pray- 
ing a  revocation  of  the  letters  granted  to  McComber,  and  the 
issue  of  letters  to  themselves,  which  petition  was  aoemnpanied 
by  a  written  request  to  the  same  effect,  signed  by  said  Bolton 
and  wife,  and  Mark  Carr.  The  prayer  was  denied,  and  from 
the  order  denying  the  petition  this  appeal  is  taken. 

There  is  no  question  as  to  the  entire  fitness  of  both  McCom- 
ber and  the '  appellants  to  discharge  the  duties  of  the  trust 
The  only  question  is,  as  to  the  absolute^  nnqualified  ri^t  of 
Mark  Carr  and  Bolton  and  wife,  on  their  written  request,  to 
have  the  letters  issued  to  McComber  revq)ced,  and  other  par- 
ties of  their  selection,  not  otherwise  entitled,  appointed.  This 
right  is  claimed  by  the  appellantB  under  the  sizty-nxth  and 
sixty-seventh  sections  of  the  Act  We  think  section  sixty-six 
refers  to  cases  where  there  ia  a  vacancy  in  the  administration. 
The  Public  Administrator  ier  one  of  the  persons  entitled  to 
letters.  There  are  others  entitled  to  prefawpca  In  this  ease 
a  petition  was  filed  by  Bolton,  the  husband  of  ihe  sister  of  the 
deceased,  in  right  of  his  wife,  and  by  MoOomber  at  Ae  same 
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time.  Letters  were  awarded  to  Bolton,  but  being  nnable  to 
give  the  necessary  bond,  letters  were  issued  to  McComber  with 
his  assent  On  the  hearing  of  McComber'B  application,  all 
parties  interested  having  had.  notice  in  the  mode  prescribed  by 
law,  had  an.  opportunity  to  oppose  it  Ko  opposition  having 
been  made,  the  letters  were  duly  issued  to  him,  and  were  sub- 
ject to  be  defeated  by  the  mere  will  of  the  parties  interested 
only  in  the  cases  specified  in  section  sixty-seven.  Tlie  only 
parties  who  are  authorized  to  obtain  the  revocation  under 
that  section  are  the  wife,  child,  father,  mother  or  brother  of 
the  intestate,  and  such  persons  are  only  authorized  to  have 
the  letters  revoked  by  presenting  a  petition  "  praying  the  re- 
vocation and  that  letters  of  administration  may  be  issued  to 
him  or  her''  and  not  to  parties  not  entitled  to  administer  other- 
wise than  by  the  request  of  such  parties  praying  the  revoca- 
tion. Neither  Bolton  nor  his  wife  is  one  of  the  parties  men- 
tioned in  section  sixty-seven.  Mark  Carr  asks  that  the  letters 
be  revoked,  not  that  he  may  be  appointed  himself,  but  that 
letters  may  issue  to  strangers,  who,  aside  from  his  request, 
have  no  right  to  administer.  We  think  no  such  unqualified 
right  to  have  the  letters  revoked  and  appellants  appointed,  as 
claimed  by  appellants,  exists.  In  Pacheco^s  Case,  23  Cal.  476, 
one  of  the  petitioners  was  a  child  of  the  deceased,  and  she  asked 
that  letters  be  issued  to  herself. 

In  the  present  case  it  appears  that  it  hod  been  judimously 
determined  in  a  proceeding  (m,  a  prior  application  that  Mark 
Carr  was  himself  incompetent 

Judgment  affirmed. 


JACOB  POX  9.  MART  FOX. 

PLBAonvoa  IN  DiTOBCB  8iT»«*^If  tke  eomphdnt  In  «d  aetloB  to  oMalii  • 
dlTorce  ftTen  tbe  marrlagt  of  plalntUT  and  defendant,  and  the  answer  doee 
not  deny  the  aTermcnt  It  Is  an  admlwlon  of  the  fact  for  tlie  pnrpoaea  of  the 
trial,  and  the  marrlace  need  not  be  proved. 

Pi2«DiNO  or  Fac^b. — ^Facts  ayerred  in  the  complaint  and  not  dnled  fat  the 
answer,  are  not  required  to  be  fonnd  bf  the  Court 


588       SUPfeEME  OOURT— JULY  TERM,  1864. 

Fos  «.  FOK. 

TmcjjAXJLTiosB  AS  EMdiwcb. — ^If  thc  dtposltloii  of  a  wttDWs  hma  lieen  intro- 
duced on  behalf  of  one  party,  the  other  may  prore  hla  confessions  or  declara- 
tions for  the  purpose  of  contradicting  his  deposition  or  Lnpeachln^  his  credit 

Objection  to  ▲  Qvms'HOSX.'^An  inmiiry  of  a  witness,  wkethtr  he  has  heard  a 
person,  not  a  party  to  th«  snlt,  say  anything  ahont  the  matter  in  oontro- 
rersy.  Is  not  objectionable.  If  snch  question,  merely*  Is  objected  to,  and  the 
witness  afterwards  states  what  the  conversation  was  the  erldenes  will  he 
allowed  to  remain*  imlasa  the  OfCher  party  ohjects  to  the  testlmoBj  or  marss 
to  strike  It  oot. 

Appeal  from  the  District  Court,  Sixth  Judicial  District, 
Sacramento  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 
Robinson  A  McConnell,  for  Appellant. 

There  is  no  proof  of  the  niarritge  of  the  parties.  This  is 
essential.  The  plaintiff  must  allege  and  prove  his  marriage 
with  the  defendant  The  marriage  is  the  foundation  of  the 
whole  proceeding.  (Bishop  on  Marriage  and  Divorce,  3d  Ed 
§•§  314,  315,  and  cases  there  cited.) 

Proof  of  the  marriage  of  the  parties  is  as  material  as  proof 
of  the  adultery.  (Abrogart  v.  Abrogart,  8  How.  Pr.  R.  298; 
Dobbs  V.  Dobbs,  8  Edwards'  Ch.  R  877.) 

When  the  defendant  does  not  contest  ihe  marriage,  the  plaint- 
iff must  prove  it  in  connection  with  his  other  allegations. 
(Bishop  on  Marriage  and  Divorce,  8d  Ed.  §  315^  and  cases 
there  citedO 

The  Court  will  require  proof  of  the  marriage  even  thouj^ 
the  party  accused  makes  default  of  appearance.  (Williams  v. 
Williams,  3  Greenleaf,  135.) 

The  necessity  of  proving  the  marriage  arises  not  only  from 
the  fact  that  the  marriage  is  an  essential  ingredi^it  in  the  of- 
fense alleged,  since  no  violatioa  of  matrimoaial  duty  can  take 
place  where  the  matrimonial  relation  does  not  ej^ist,  but,  like 
wise,  from  the  consideration  that  as  divorce  is  the  suspension 
or  dissolution  of  tliis  relation,  if  there  is  no  relation  subsisting 
there  is  nothing  for  the  divorce  to  act  upon.  (Bishop  oa  Kar- 
riagii  and  Divorce,  3d  Ed.  §  315,  and  cases  there  cited.) 

The  conclusion  thit  we  arrive  at  from  these  authorities  is, 
that  the  plaintiff  must  not  only  allege  his  marriage  with  the 
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defendant,  but  he  must  prof)e  it,  even  thougli  the  party  aocused 
makes  default  of  appearanoe,  or  \fhen  the  defendant  does  npt 
contest  the  marriage. 

The  amount  and  species  of  proof  necessary  to  establish  a 
marriage  in  suits  for  divoree  and  separatioii  seems  not  to  be 
very  clearly  defined  upon  authority.  (Bishop  on  Marriage  and 
Divorce,  3d  Ed.  §  318,  and  oases  there  cited.) 

But  in  a  suit  for  divorce  on  the  ground  of  adultery,  like  the 
case  at  bar,  the  rule  seems  to  be  dearly  settled  upon  both 
principle  and  authority  that  there  must  be  proof  of  an  actual 
marriage  in  opposition  to  proof  by  oohabitatioB,  reputation, 
and  other  circumstances  from  which  a  marriage  may  be  inferred. 
(2  Greenleaf  on  Evidence,  §  49,  and  cases  there  cited;  1  Phil- 
lips on  Evidence,  Oowen  &  Hill's,  and  Edwards^  notes,  631, 
and  cases  there  cited;  Case  v.  Case,  17  OiL  59^;  Bishop  on 
Marriage  and  Divorce,  Sd  Ed.  |§  324,  826.) 

Henry  Stow,  for  Respondent 

Here  is  a  serious  and  solemn  adttiitAed  fact  tiiat  iibe  defend- 
ant was  married  to  plaintiff,  by  not  denying  it  in  the  answer. 

The  object  of  the  rule  requiring  proof  in  corrohoraHofh  of 
defendants  confession  is  to  guard  against  collusion;  and  when 
the  entire  testimony,  confession  and  circamstanoes  repel  all 
suspicion  of  collusion,  and  leave  no  doubt  of  the  troth  of  the 
confessions,  the  Oourt  should  act  upon  them*  {Baker  r*  Baker, 
13  CaL  87.) 

By  the  Court,  Rhodes,  J. 

This  is  an  action  for  a  divoree  a  vineuto  matrimonii,  on  the 
alleged  groimd  of  adultery.  The  Oourt  found  for  the  plaintiff, 
and  decreed  a  divorce.  The  defendant's  motion  for  a  new  trial 
was  denied,  and  she  appeals  from  the  order  and  the  judgment 

The  appellant  assigns  for  eiror  the  failure  of  th»  plaintiff  to 
prove  the  marriage.  The  plaintiff  alleges  that  he  was  married 
to  the  defendant  in  18^62,  in  the  City  of  Chicago,  and  that  ever 
since  that  time  they  have  lived  together  as  husband  and  wife. 
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The  defendant  failed  to  deny  thia  allegation,  and  it  thereby 
stands  admitted  as  fully  as  if  she  had  expressly  alleged  it  to  be 
true,  and  in  any  civil  action,  except  an  action  for  a  divorce,  her 
admission  thus  made  upon  the  record,  of  the  fact  of  the  mar- 
riage, would  be  conclusive  upon  her,  and  no  evidence  on  the 
point  would  be  required,  llie  Act  concerning  divorces  (sec- 
tion eight)  provides  that  ^'no  divorce  shall  be  granted  in  any 
action  by  default  of  the  def^idant,  nor  on  the  admissioii  or 
statement  of  either  party;  but  in  all  cases  the  Court  diall 
require  proof  of  the  facts  alleged  as  the  grounds  for  divorce.'' 

Wliat  are  the  grounds  for  a  divorce  referred  to  in  the  stat- 
ute !  They  are  those  causes  enumerated  in  section  four  of  said 
Act — natural  impotence,  adultery,  extreme  oruelty,  willful 
desertion,  and  the  other  groimds  mentioned  in  that  section. 
The  marriage  is  in  no  sense  a  ground  for  the  divorce.  The 
marriage  must  have  been  solemnised  before  an  action  can  be 
maintained  for  its  dissolution,  but  the  existence  of  that  fact 
being  found,  then  the  legal  causes  for  its  dissolution  constitute 
the  grounds  mentioned  in  the  statute,  of  which  proof  is  required. 
The  statute  was  framed  to  piovent  collusion  between  the  parties^ 
having  for  its  object  the  dissolution  of  the  marriage  relation, 
not  its  creation.  The  fact  of  the  marriage  is  fully  established 
by  the  defendant's  failute  to  deny  it  in  her  answer,  and  that  is 
equivalent  to  the  most  direct  proof. 

The  appellant  makes  the  point  that  the  finding  is  insuffi- 
cient to  authorize  the  decree,  because  there  was  no  finding  of 
the  fact  of  the  marriage.  The  fact  was  not  in  issue  between 
the  parties,  and  therefore  was  not  required  to  be  found  by  the 
Court. 

There  was  no  error  in  admitting  in  evidence  the  confessions 
of  David  Fox,  the  alleged  particeps  criminis,  for  his  deposition 
had  been  taken  in  behalf  of  the  defendant,  and  his  confessions 
previously  made  were  admissible  and  competent  to  contradict 
him  or  impeach  his  credit  Whilq  a  witness  for  the  plaintiff, 
who  lived  in  the  same  house  with  the  defendant  and  the  diild 
of  the  parties,  aged  about  six  years,  was  testifying  on  behalf 
of  the  plaintiff,  he  asked  the  witness  this  question:    '^ Did  you 
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■ 

ever  hear  the  child  say  anything  about  her  mother  sleeping 
with  Uncle  David  ?  *'  The  defendant  objected  to  the  question 
as  "leading,  incompetent;  that  the  child  would  not  be  a  compe- 
tent witness  on  account  of  its  age."  The  Court  overruled  the 
objection.  The  question  was  not  leading,  and  if  it  had  been 
it  was  admissible  in  that  form,  in  the  discretion  of  the  Court 
The  objection  on  the  ground  of  the  tender  age  of  the  child  is 
not  worthy  of  any  consideration,  for  if  the  declarations  of  any 
person  in  respect  to  the  subject  of  the  inquiry  were  admissible 
those  of  the  child  would  be.  The  objection  cannot  be  main- 
tained on  the  ground  that  the  testimony  was  incompetent. 
The  inquiry  was  not  what  the  child  had  said,  but  was  prelim- 
inary to  questions  relating  to  that  subject  The  only  proper 
answer  to  the  question  asked  was  simply  "Tea''  or  "No;*' 
and  if  answered  in  the  afilrmative  it  might  be  proper,  after 
sho^ving  that  the  mother  was  present,  to  ask  what  the  child 
said,  for  the  purpose  of  proving  what  was  her  mother's  lan- 
guage, conduct,  or  demeanor  when  the  diild  made  the  declara- 
tion. 

The  witness,  instead  of  answering  the  question,  went  on  to 
state  what  the  child  said,  and  what  another  person  thereupon 
said,  without  objection  on  the  part  of  the  defendant  If  the 
defendant  had  objected  to  such  testimony,  or  if  after  it  had 
been  given,  without  showing  tiie  presence  of  the  defendant, 
she  had  moved  for  its  exclusion,  it  would  have  been  error  for 
the  Court  to  have  overruled  the  objeetion  or  motion.  But  no 
such  objection  was  made.  It  was  confined  to  the  preliminary 
inquiry,  whether  the  witness  had  heard*  the  child  say  anything 
about  the  matter  referred  to  in  the  question* 

Judgment  affirmed. 


M.  KIERSK1 17.  H.  O.  MATHEWa 

ttmMMVKt   Noras  —  haokh   TaNoai. — Tht   Act   ef 
25tb,  1862,  mmkiBg  the  notes  iMQ«4 
«<  prlTatt  d«Mi,  It  eonitltntloiial. 
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App£ai<  from  the  District  Courts  Fifth  Judicial  District^  San 
Joaquin  County. 

The  f  afits  are  stated  in  the  opinion  of  tlie  Obwrk 

E.  0.  BeaUy,  for  Appellant 

A.  M.  Heslep,  for  Bespcmdenti 


By  the  Courts  CunsBTy  J. 

This  is  an  action  for  the  reeovery  of  the  amount  dne  £pom 
the  defendant  to  the  plaintiff  on  two  promiasory  notes,  both 
of  which  were  made  and  delivered  on  the  17th  day  of  May, 
1862,  and  both  of  which  are  for  the  payment  of  money  with- 
out specifying  of  what  quality  or  kind.  The  defendant^  by 
his  answer,  admitted  the  making  and  delivery  of  the  notes,  and 
then  further  answered,  pleading  a  tender  of  the  sum  due  on  the 
same  in  '^  United  States  l^al  tender  notea^  comm<mly  denom- 
inated greenbadcs,"  except  ten  dollars,  which  was  tendered  in 
gold  and  silver;  and  also  pleaded  facts  showing  that  he  had 
kept  his  tender  good;  and  with  his  answer  he  farou^t  and  paid 
the  mcmey  into  Court  ioff  the  plaintiff. 

To  the  affirmative  matter  so  pleaded^  the  plaintiff  demnrred^ 
alleging  the  same  to  be  inaofficieat  in  law,  and  aa  oonatitating 
no  defense. 

'^  Ist.  Because  the  facts  stated  do  not  oonstitnte  a  tender. 

''2d.  Because  IqpU  tender  notes  w  greenbacks  are  not 
money." 

The  Court  sustained' the  demurrer,  and  the  defendant  ex- 
cepted. The  plaintiff  then  applied  for  judgment  upon  the 
complaint  and  answer  as  they  then  stood,  whereupon  judg- 
ment was  rendered  and  entered  in  favor  of  the  plaintiff  against 
the  defendant  for  the  amount  due  by  said  notes>  and  also  for 
the  costs  of  the,  a^ion«  Erom  this  judgment  the  defendant 
has  appealed,  and  the  only  question  now  to  be  determined  is, 
as  to  the  sufficiency  of  the  tender  pleaded  by  the  defendant^ 
and  this  rests  entirely  upon  the  validity  and  binding  obligation 
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of  the  Act  of  Congress  passed  February  25,  1882,  by  author- 
ity of  which  said  legal  tender  notes  were  made  lawful  money 
and  a  legal  tender  in  the  payment  of  private  debts.  In  the 
ease  of  Lieh  v.  Faulkner,  (ante,  406,)  we  considered  this  sub- 
ject at  length,  and  upon  the  reasoning  and  authority  of  that 
case  we  hold  that  the  tender  made  was  sufficient,  and  the 
Court  erred  in  sustaining  the  demurrer  and  in  rendering  judg- 
ment against  the  defeiidant  for  a  sum  exceeding  the  amount 
tendered  and  for  the  costs  of  the  action.  Upon  the  case  as 
disclosed  by  the  record,  the  plaintiff  was  entitled  to  judgment 
against  the  defendant  for  the  sum  tendered,  and  the  defendant 
was  entitled  to  judgment  against  the  plaintiff  for  his  costs  in 
the  action. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  the  Court  below  to  render  judgment  in  accord- 
ance with  this  opinion. 


JEREMTATT  OLABKE  v.  WILLIAM  HUBER. 

■■SA90M  «v  LlMitiflrtoii0<-^9b«  9%titrd  of  lidrftatidn  In  thli  State,  te  bftf  a 
rlgbt  of  entry  npon  tmX  estate,  eommences  to  n»  from  tlie  22^  oi  April,  1855« 

WnoFVtL  AS  CoMHOM  LAW. — ^At  common  law  a  purely  equitable  eirtoppel,  or 
purely  equitable  title,  could  not  be  entertained,  eren  If  It  were  represented 
«poa  the  record. 

■avoppBUi  ur  Pais  Hoar  bb  Pisaobd. — ^Uader  oor  ■yatem  of  practl<}e 
equitable  eatoppela  and 'defenses  can  be  entertained  la  actions  at  law,  but 
tbey  must  be  specially  sUted  In  tbe  answer. 

WmM»em  of  Estopphu— 4f  an  equitable  estoppel,  relied  on  In  an  action  of 
ejectment,'  is  net  specially  set  up  In  tbe  answer,  evidence  to  sustain  it  should 
be  rejected. 

AMOVumm  in  Suprbms  Goust. — Tbe  respondent  on  an  appeal  to  the  Supreme 
Court  Is  at  liberty  to  suggest  any  ground  that  be  may  cboose,  to  show  that 
the  ruling  of  the  C^rt  below  was  right*  whether  the  grounds  suggested  were 
adyanced  In  the  discussion  before  the  Court  below  or  not,  while  the  appellant 
Is  confined  to  the  objections  urged  In  the  Court  below.  « 

Appeal  from  the  District  Court,  Third  Judicial  District, 
Santa  Clara  Connty. 

Plaintiff  recovered  judgment,  and  defendant  appealed.  . 

The  facts  are  stated  in  the  opinio^  of  the  CoUtt      ' 

▼OL.  XZY.— 88 
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Patterson,  Wallace  &  Stow,  for  Appellant. 

No  ground  is  given  on  which  the  objection  to  evidence  of 
an  equitable  estoppel  is  based.  It  cannot,  therefore,  be  said 
it  was  because  the  estoppel  was  not  pleaded.  If  that  had  been 
the  ground,  the  objection  might  have  been  obviated  by  an 
amendment  of  the  answer. 

The  proof  of  the  pointing  out  and  location  by  Bobles,  the 
taking  possession  and  the  claim  of  ownership  tmder  the  Koch 
deed,  should  have  been  received,  and  were  sufficient  to  con- 
trol the  erroneous  description  in  the  deed,  independent  of  the 
Statute  of  limitationa.  {LMngston  v.  TenBroeck,  16  Johns. 
482;  Jackson  v.  Tedder,  2  Caines,  210;  Stanley  v.  Oreen,  12 
OaL  162,  163.) 

/.  Clarke,  for  Bespondent 

By  the  Court,  Shaftbb,  J. 

This  was  an  action  of  ejectment  brouj^  to  recover  the  poe- 
•ession  of  a  portion  of  the  Bancho  Santa  fiita,  situated  in  the 
County  of  Santa  Clara. 

In  addition  to  the  usual  allegations  in  ejectment,  it  is  averred 
in  the  complaint  that  ''the  plaintiff  claims  the  premises  and 
the  possession  thereof,  under  title  derived  from  the  Mexican 
Government^  and  that  said  title  was,  viz:  on  the  first  Monday 
in  December,  eighteen  hundred  and  fifty-nine,  finally  confirmed 
by  the  legally  constituted  authorities  of  the  United  States,  viz: 
the  Supreme  Court  thereof." 

The  answer  contains  a  general  denial;  a  q)ecial  plea  of  title 
in  Henry  A.  Huber,  containing  an  averment  that  the  defend- 
ant is  in  possession  of  the  premises  by  leave  and  license  of 
the  said  Henry  A.  Huber;  and  a  further  plea  of  the  Statute 
of  Limitations.  In  this  last  plea  the  defendant  impliedly  ad- 
mits that  a  Mexican  grant  embracing  the  property  was  confirmed 
by  the  Court,  and  at  the  date  named  in  the  complaint,  but  denies 
the  allegation  that  the  plaintiff  claims  the  premises,  or  any  part 
thereof,  by  virtue  of  such  grant 
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1.  As  to  the  title  of  Henry  A.  Huber,  wbich  the  deleikdaiit 
justifies. 

It  was  admitted  at  the  trial  that  the  lands  described  in  the 
complaint  were  part  of  the  Ranoho  Santa  Rita,  granted  by  the 
Mexican  nation  to  JosS  Pena;  that  the  said  grant  had  been 
finally  confirmed  by  the  Supreme  Court  of  the  United  States 
in  December,  eighteen  hundred  and  fifty-seven,  to  Joe6  Teo- 
doro  Robles  and  Secundino  RoUes,  grantees  of  said  JosS 
Pena. 

It  further  appeared  that  Job6  Teodoro  Robles,  one  of  the 
tenants  in  common,  on  the  2d  of  April,  1858,  conveyed  an 
undivided  moiety  of  said  rancho  to  Antonio  Larrain,  who  con- 
veyed  the  same  to  Vallejo,  who  conveyed  to  the  plaintiff  on 
the  25th  of  March,  1859.  It  was  admitted  that  the  plaintiff 
and  defendant  both  claimed  under  the  aforesaid  grant 

It  appeared  from  evidence  introduced  by  defendant  that 
Jose  Teodoro  Roblesy  having  first  procured  from  Secundino 
Robles  a  conveyance  of  all  his  interest  in  the  said  rancho,  con- 
veyed (as  we  shall  for  the  purposes  of  the  present  investiga- 
tion assume)  three  hundred  and  twenty  acres  of  the  rancho 
to  Louis  and  Wilheknina  Koch,  on  the  8th  day  of  February, 
1853,  and  that  the  said  grantees  conveyed  the  same  to  the 
said  Henry  A.  Huber  on  the  23d  day  of  September,  1863. 
It  further  appeared  that  the  defendant  was  in  possession  of  the 
lands  described  in  the  complaint  by  the  license  alleged  in  the 
answer. 

The  defendant^  for  the  purpose  of  proving  that  the  lands 
described  in  the  complaint  were  included  in  the  deed  under 
which  Huber  claimed  from  Robles,  produced  a  plat  of  survey, 
and  called  the  surveyor  by  whom  it  was  made  as  a  witness. 
The  witness  testified  in  chief  that  the  survey  was  correct, 
and  that  the  deeds  of  Huber  included  the  land  in  contro- 
versy ;  but  on  cross  examination  he  admitted  that  he  had  made 
a  mistake  in  his  survey,  and  that  no  part  of  the  premises 
demanded  were  in  fact  included  in  the  title  deeds  of  Huber. 
These  deeds  called  for  a  parallelogram,  one  thousand  varas 
north  and  south  by  fourteen  hundred  varas  east  and  west, 
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but  the  survey  and  plat  had  been  made  on  the  false  snpposal 
that  the  true  north  was  north  thirty-three  degrees  east^  and 
the  true  south  south  thirtj^three  degrees  west.  This  was  aU 
the  testimony  introduced  upon  the  question  of  the  location 
of  the  lands  called  for  by  the  deeds  relied  upon  by  the  defend- 
ant, and  it  was  decisive  to  show  that  the  premises  described 
in  the  complaint  were  not  included  within  thenu 

2.  As  to  the  defense  of  the  Statute  of  Limitations. 

It  appeared  in  evidence  that  the  defendant,  under  the  license 
before  named,  entered  upon  the  premises  in  eighteen  hundred 
and  fifty-four,  and  inclosed  them  with  a  fence,  and  that  he  had 
possessed  them  ever  since.  This  action  was  commenced  on 
the  17th  of  April,  1860. 

In  Billings  v.  Harvey,  6  Cal.  S83,  the  Act  of  eighteen  hun- 
dred and  fifty-five,  passed  on  the  tw^ity^aecond  of  April  of 
that  year,  was  held  to  be  the  only  Statute  of  Limitations  appli- 
cable to  actions  for  the  recovery  of  real  property,  and  that 
the  time  fixed  therein  runs  only  from  the  passage  of  that  Aet 
This  deeisiiKi  was  reaffirmed  in  BUUngs  v.  EM,  7  OaL  3,  and 
it  is  now  too  late  to  question  the  correctness  of  the  rule  estab- 
lished by  those  cases.  This  action  was  oonunenced  five  days 
before  the  expiration  of  the  five  years^ 

8.  It  appears  from  the  record  that  the  defendant,  in  ^ 
course  of  the  trial  below,  offered  to  prove  '^tliat  vriien  Henry 
A  Huber  was  about  to  purchase  of  the  Kochs  the  tract  <rf 
land  described  in  the  deed  to  said  Henry  A.  Huber,  already 
given  in  evidence,  and  before  he  paid  the  purchase  mon^,  the 
plaintiff's  grantor,  Robles,  went  with  said  Koch  and  said 
Huber  on  the  land  now  in  possession  of  defendant,  and  pointed 
out  to  said  Huber  the  lands  now  in  the  possession  of  defendant 
as  the  land  embraced  in  the  deed  of  Bobles  to  Koch,  said 
Robles  then  knowing  that  said  Huber  was  about  to  purchase 
the  same ;  and  that,  after  so  pointiiq;  out  the  same,  said  Huber 
immediately  purchased  the  same,  and  paid  said  Koch  three 
thousand  dollars  therefor;  and  innnediately  thereafter  the 
defendant,  as  the  agent  and  servant  of  said  purchaser,  took 
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possession  of  tibje  premises  s«>  pointed  ont,  and  has  ever  sinoe 
continuously  occupied  the  same." 

The  introduction  of  this  eyidence  was  objected  to  by  the 
plaintiff,  and  the  objection  was  sustained  by  the  Court.  To 
this  ruling  the  defendant  duly  excepted. 

ITcr  all  the  purposes  of  this  hearing  the  respondent  concedes 
that  the  facts  embraced  in  the  defendant's  offer  would  amount 
to  an  estoppel,  but  he  justifies  the  ruling  excluding  the  evi- 
dence on  the  ground  that  the  estoppel  was  not  specially  set 
up  in  the  answer. 

The  appellant,  in  reply  to  this  objection,  insists  that  by  the 
rule  of  the  common  law  it  was  not  necessary  that  estoppels 
kh  pais  shoidd  be  specially  pleaded,  and  authorities  are  cited  in 
support  of  this  position. 

It  may  be  admitted  that  at  common  law  estoppels  of  that 
character  might  be  proved  under  the  general  issue;  still  it  is 
to  be  borne  in  mind  that  a. purely  equitable  estoppel,  or  purely 
equitable  title,  could  not  be  entertained  at  common  law  even 
if  it  were  represented  upon  the  record,  for  the  reason  that  the 
common  law  Courts  have  no  jurisdiction  over  such  titles  con- 
sidered as  a  subject  matter.  Under  our  system,  however,  the 
jurisdictional  difficulty  has  been  overcome;  but  still  the  deci- 
sions of  this  and  of  the  late  Supreme  Court  require  that  in 
actions  at  common  law  all  equitable  defenses  should  be  spe- 
cklly  stated  in  the  answer.  If  they  are  not  so  stated  they 
are  waived  ior  all  the  purposes  of  the  action.  {Arguello  v. 
Edinger,  10  Oal.  150;  Lestrade  v.  Barth,  19  Cal.  660;  Dov^ 
ner  v.  Smith,  24  CaL  114;  Blum  v.  Bobertaon,  24  Oal.  127.) 

The  defense  which  the  appellant  offered  to  prove  was  not 
only  an  equitable  defense,  but  was  one  over  which  the  juris- 
diction in  equity  was  exelui^ve.  The  rejected  evidence  was 
not  offered  for  the  purpose  of  proving  a  boundary  agreed  upon, 
by  parol,  between  conterminous  proprietors,  followed  by  pos- 
session conforming  to  the  agreed  line;  nor  was  it  offered  for 
the  purpose  of  fixing  the  position  of  a  monument  called  for  by 
a  deed,  as  in  StcmUy  v.  Oreen,  12  CaL  162.  It  stands  con- 
fessed that  Huber  had  no  deed  applicable  to  the  premises  in 
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controyersy.  Aawiming  the  faets  embraced  in  the  aSer,  Hnber 
has  a  rights  perhaps,  as  against  Clarke,  to  have  his  deed  re- 
formed, or  a  right  to  compel  Clarke  to  give  a  new  deed  to  him 
embracing  the  demanded  prenuses.  But  this  ri^t  is  not  only 
an  equitable  right  in  view  of  its  origin  and  subject  matter, 
but  for  the  further  reason  that  under  the  old  system  it  would 
be  cognizable  in  equity  only.  From  these  views  it  follows 
that  the  evidence  offered  to  prove  the  right  at  the  trial  was 
properly  excluded. 

It  is  further  insisted  for  the  appellant  that  inasmuch  as  the 
objection  taken  by  the  respondent  to  the  introduction  of  the 
evidence  was  a  general  one,  he  ought  not  now  to  be  permitted 
to  justify  the  ruling  on  the  ground  that  the  equitable  right 
was  not  specially  pleaded. 

The  reasoning,  pushed  to  its  consequences,  would  preclude 
the  respondent  from  submitting  any  argument  in  favor  of  the 
ruling.  It  is  unnecessary,  however,  to  consider  the  question 
upon  principle,  for  it  is  well  settled  that  the  burden  of  show- 
ing error  is  upon  the  party  who  alleges  it  The  error  alleged 
here  is  the  exclusion  of  the  defendants  testimony.  The 
respondent  is  at  liberty  to  suggest  any  ground  that  he  may 
choose,  to  show  that  the  ruling  was  right,  whether  advanced 
in  liie  discussions  below  or  not  If  the  testimony  had  been 
admitted,  and  Clarke  had  appealed,  he  would  have  been  re- 
quired to  confine  himself  to  objections  specifically  taken  at 
the  trial  and  stated  in  the  record.  The  distinction  is  between 
the  case  of  a  party  seeking  to  reverse  a  judgment  and  that  of 
a  party  resisting  the  attempt 

cFudgment  affirmed. 


GEORGE  HAGAR  i;.  A*  MEAD. 


DISBMI88AL   <V    AFHUIm — ^WllWt    «&    tPpMl    hSfl   IMM    dtllStwS    tlf    tMSM   <( 

tbe  fallan  of  the  appellant  to  file  the  tranaerlpt  of  the  record  la  the  Snprcaw 
Court  within  the  time  required  by  the  rnlee,  the  order  of  dlanlaaal  will  not 
be  Tacated  and  t&e  appeal  reatored  nnleaa  the  appellant  ahaU  make  tt  appear, 
not  only  that  there  has  been  no  want  of  diligence  on  hla  part^  bnt  alaoi  dmil 
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■how  that,  at  Icaat  In  th«  opinion  of  hia  9€namiU  the  appeal  haa  bean  taken 
In  good  faith,  and  that  there  are  anhatantlal  errofa  In  the  record  whteh 
onsht*to  be  corrected  by  the  Supreme  Gonrt. 

Apfsai.  from  the  District  CSoart^  Tenth  Judicial  District, 
Ooliisa  County. 

The  plaintiff  recovered  judgment  in  the  Court  below,  and 
defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

C.  D.  Semple,  for  Appellant 

By  the  Court,  Sandxbson,  C.  J. 

The  appeal  in  thit  case  was  dismissed  during  the  first  week 
of  the  term  upon  motion  of  the  respondent^  made  pursuant  to 
the  third  and  fourth  rules  of  this  Court  Subsequently,  and 
before  the  adjournment  of  the  term,  the  appellant,  upon  notice 
to  the  respondent,  moved  to  vacate  the  order  of  dismissal  and 
to  restore  the  appeal  Upon  this  motion  both  parties  presented 
affidavits,  from  which  we  find  the  following  facts :  On  the  26th 
of  January,  1864,  the  statement  on  appeal  as  settled  by  the 
Judge  was  filed  in  the  Clerk's  offiea  The  appeal  was  per- 
fected by  service  of  notice  and  filing  undertaking  on  the  first 
day  of  February  following.  Within  a  short  time  thereafter 
tiie  attorney  for  appellant  requested  the  Clerk  to  make  up  the 
transcript  for  this  Court,  but,  on  being  asked  when  he  wanted 
it,  he  replied,  "  You  can  make  it  up  now,  or  next  Fall,  or  some 
other  time.''  The  title  papers,  etc.,  of  plaintiff  and  defendant, 
used  in  evidence  on  the  trial,  wesre  made  a  part  of  the  state- 
ment, and  the  transcript  could  not  be  made  out  by  the  Clerk 
without  the  original  or  agreed  copies.  Neither  has  ever  been 
furnished  by  the  appellant. 

The  only  reason  alleged  by  appellant  for  not  furnishing  the 
documents  in  question  is  that  they  were  and  still  are  on  file  in 
the  District  Courts  of  Yuba  or  Sacramento  County,  or  in  this 
Court,  in  other  suits  there  pending.  No  reason  is  given  why 
they  could  not  have  been  withdrawn  by  stipulation  or  other- 
wise, or  agreed  copies  obtained  for  the  purpose  of  making  out 
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the  tranisciipt;  on  the  contoPaTy,  it  affirmatively  appears  that 
no  effort  t^as  made  by  appellant  to  obtain  them  in  any  man- 
ner,  and  there  is  no  pretense  that  an  effort  to  that  end  would 
have  proved  abortive;  on  the  contrary,  it  is  dear  that  they 
could  have  been  readily  obtained;  for  it  appears  that^  about 
the  middle  of  May  last,  the  respondent  by  stipulation  vnihr 
drew  his  title  papers  from  said  Courts,  and  has  had  them  in  his 
possession  ever  since,  with  the  full  knowledge  of  appellant's 
attorney  and  by  virtue  of  his  express  stipulation;  and  it  fur- 
ther appears  that  the  respondent  has  been  at  all  times  ready 
and  willing  to  furnish  the  appellant  with  his  title  papers,  but 
has  never  been  called  upon  by  appellant  for  that  purpose. 

The  second  and  third  rules  of  this  Court  are  to  ^e  follow- 
ing effect :  "  In  all  cases  where  an  appeal  has  been  perfected 
and  the  statement  filed  (if  there  be  <me)  thirty  days  before  the 
commencement  of  the  next  succeeding  term,  the  transcript  of 
the  record  shall  be  filed  on  or  before  the  first  day  of  sudi 
tarau'* 

^'  If  the  transcript  of  the  record  be  not  filed  within  &e  time 
prescribed,  the  appeal  may  be  dismissed,  on  motion,  during 
the  first  week  of  the  term,  without  notice.  A  cause  so  dis- 
missed may  be  restored  during  tiie  same  term,  upon  good  cause 
shown,  on  notice  to  the  opposite  party ;  and  unless  so  restored 
the  dismissal  shall  be  final  and  a  bar  to  any  other  appeal  in 
the  same  case." 

The  facts  in  this  case  wholly, fail  to  show  any  ^ good  cause'' 
within  the  meaning  and  intent  of  the  rule;  on  the  oontiaiy> 
they  show  a  want  of  the  most  ordinary  dil^;enoe  on  die  part 
of  the  appellant  in  proBecuting  his  appeal*  Moieover,  on 
motions  of  this  characteir  ibe  affidavits  should  shorw  that  the 
appeal  has  been  taken  in  good  f  aitfa,  and  tfaat^  in  the  opinion 
of  counsel  at  least,  there  are  substantial  eneors  in  the  record 
which  ought  to  be  corrected  by  this  Court  Upon  Ihese  points 
the  affidavits  of  the  appellant  am  entirely  silent  To  hold 
that,  under  this  showing,  an  order  dismissing  an  appeal  should 
be  vacated  and  the  appeal  restored,  would  be  a  practical  nul- 
lification of  the  rales  of  this  Ckmxt,  whidi,  lor  purpoees  of 
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equal  and  exact  jtibtice  and  promoting  a  uniform -and  estab* 
lished  practice,  ahoidd  be  regarded  and  held  to  be  aa  binding 
and  obligatoiy  upon  litigants  as  any  other  mle  of  ciTil  condnet* 


THE  PEOPLE  V.  OTBtJS  A.  EASTMAIT. 


C4ZATXQ1C  —  Jvwntmn  Wnm  amd  How  AsmuBk-^A  JudgmfBt  for  a  Mbt 
and  foreclotlng  a  mortgaga  glTeii  to  ■ecura  It,  la  only  anb^aet  ta  taxation  !■ 
the  connt)r  where  the  owner  of  the  jodgment  raaMea,  and  th«n  the 
dae  on  the  judgment  alone  la  taxable. 

AMsasMBNT  OF  VoBxaAflB.— ▲  mortgage,  aa  aneht  la  not  liable  to  be 

for  tazea,  but  the  aaaeaament  ahonld  be  made  of  the  debt  which  the  mortgage 
waa  given  to  aecore,  and  the  debt  where  the  eredltor  realdea  In  the  State, 
luu  no  tflaa  for  tte  pivpooa  of  taxation  apart  from  tho  reaMence  of  the 


Appeal  from  the  District  Court,  Thirteenth  Judicial  Dis- 
trict, Mariposa  County* 

The  facts  are  stated  in  the  opinion  of  the  Court 

J.  G.  MeOidlaugh,  Atttnrheff-Oeneral,  for  Appellant 

The  property  was  taxable  in  the  County  of  Mariposa;  the 
land  on  which  the  mortgage  and  judgment  of  foreclosure  is  a 
lien,  is  situate  in  that  county ;  the  judgment  deht  has  its  exist- 
ence there;  it  is  an  acknowledged,  unsatisfied,  solvent  debt;  it 
ripened  into  a  judgment  in  that  county,  and  there  is  a  debt  of 
record.  And  now  shall  it,  the  properly,  pay  tax.where  it  exists, 
or  where  its  owner  lives  I 

What  county  property  shall  be  taxed  in,  is  within  the  prov^ 
ince  and  power  of  the  Legislature  to  say. 

By  section  thirteen  of  said  Act,  page  428  of  Stat  of  1861, 
the  Assessor  must  ascertain  ''  aU  property,  real  or  personal,  sub- 
ject to  taxation,*'  and  assess  it  in  that  county  to  the  owner  or 
possessor,  whether  present  or  absent — known,  or  if  unknown, 
say  so — but  assess  it  he  must.    (See  Sees.  10  and  19.) 

By  section  fourteen  the  Assessor  is  to  obtain  a  list  of  all 
property  which  a  party  may  own  in  another  county,  which 
list  shall  ''specify  the  kind  and  nature  of  all  other  personal 


602       SUPBEME  COUItT— JULY  TERM,  1864. 
Peopte  «i  ItoitinM. 

property  in  such  other  coimty  belonging  to  the  party;**  and 
by  section  fifteen  the  Afisessor  must  send  oopies  of  auch  lists 
to  the  Assessor  of  the  proper  county  who  is  to  assess  die 
property,  if  not  already  assessed  by  him,  ''as  other  property 
therein." 

These  three  sections  show  that  where  the  property  is,  Aere 
it  is  to  pay  tax;  and  the  only  exception  to  this  rule  is,  that  a 
party,  under  section  fourteen,  may  pay  taxes  on  deposits  of 
money  or  gold  dust  (not  silver  dust,  or  any  other  species  of 
deposit  even  (where  he  Uvea,  and  not  in  the  county  where  are 
the  deposits. 

This  particular  exception  only  illustrates  in  a  dearer  light 
the  rule  intended  to  be  laid  down  by  the  Legislature.  And 
under  these  sections  the  Assessor  can  only  make  an  assessment 
from  the  list  given  him  on  the  property  in  his  county,  with 
above  exception;  and  further,  if  the  party  refuse  to  furnish 
the  statement,  the  Assessor,  under  section  thirteen,  can  only 
arbitrarily  assess  him  for  his  property  in  fhai  county  whidi 
the  '^  statement  required  by  thie  section,*'  (not  sec  14,)  if  fur- 
nished, would  have  shown. 

Thus  far  there  seems  no  foundation  for  .ibe  distinction  be- 
tween tangible  and  intangible  property  made  in  the  case  of 
People  V.  Park,  23  OaL  188. 

The  case  of  People  v.  Pcurkf  23  CaL,  is  not  a  precedent  nor 
authority  in  this  case. 

1st  It  was  decided  under  the  law  of  1860,  and  not  the  Rev- 
enue Act  of  1861/under  which  this  case  arises. 

2d.  As  a  matter  of  fact,  the  Act  of  1860  had  been  repealed 
long  before  the  assessment  was  made,  and  in  that  case  con- 
sidered. 

3d.  The  assessment  was  made  under  the  Act  of  1861. 

4th.  The  debt  did  exist  at  and  long  before  the  commeno^- 
ment  of  the  year  1861,  for  which  year  it  was  assessed. 

5th.  It  is  not  law;  and  I  submit  it  is  not  authority  lor  any 
purpose  in  this  case. 

Clarke  d  Carpentier,  for  Bespondent 
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People  «.  Baatmaa. 

By  the  Court,  Sawticb,  J, 

This  is  an  action  to  recover  a  tax  lened  in  the  Oonnty  ef 
Maripoea^  tinder  tiie  Bevenue  Act  of  1861,  for  the  fiscal  year 
1863-4.  At  the  time  the  tax  was  leyied,  the  defendant  was, 
and  he  ever  since  has  been,  a  resident  of  the  Oity  and  Oonnty 
of  San  Francisco.  The  property  taxed  was  a  judgment  of 
record  in  Mariposa  County,  foreclosing  a  mortgage  held  by 
defendant  on  lands  situate  in  said  counly.  The  defendant  had 
judgment  and  plaintiff  appeals. 

The  question  is,  as  to  whether  the  judgment  is  properly 
taxable  in  Mariposa  County.  We  think  not.  In  the  case  of 
The  People  v.  Park,  23  CaL  138^  the  property  assessed  was  a 
mortgage  upon  lands  in  Mariposa  County,  held  by  a  resident 
of  San  Franciseo.  In  that  case  the  tax  was  assessed  nnd^ 
the  Act  of  1860 ;  but  the  provisions  of  that  Act,  in  all  respects 
affecting  the  question  under  consideration,  are  substantially 
the  same  as  in  the  Act  of  1861.  It  was  held — and  we  think 
correctly  —  that  the  property  was  not  assessable  in  Mariposa 
County.  The  property  to  be  assessed  in  such  cases  is  money 
at  interest^  or  debts.  The  money  at  interest,  debt  or  obliga- 
tion, is  the  principal  thing,  and  the  mortgage  is  only  a  se- 
curity— a  mere  incident  to  the  debt  or  obligation.  The  mort- 
gage has  no  existence  independent  of  the  thing  secured  by  it; 
a  payment  of  the  debt  discharges  the  mortgage.  The  tiling 
secured  is  intangible,  and  has  no  situs  distinct  and  apart  from 
the  residence  of  the  holder.  It  pertains  to  and  follows  the  per- 
son. The  same  debt  may,  at  the  same  time,  be  secured  by  a 
mortgage  upon  land  in  every  county  in  the  State;  and  if  the 
mere  fact  that  the  mortgage  exists  in  a  particular  coimty  gives 
the  property  in  the  mortgage  a  situs  subjecting  it  to  taxation 
in  that  county,  a  party,  without  further  legislation,  might  be 
called  upon  to  pay  the  tax  several  times — -for  the  lien 
for  taxes  attaches  at  the  same  time  in  every  county  in  the 
State,  and  the  mortgage  in  one  county  may  be  a  different  one 
from  that  in  another,  although  the  debt  secured  is  the  same. 
The  fact  that  the  mortgage  has  he&i  forolosed,  and  the  lien 
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carried  into  a  judgment  does  not,  in  our  opinion,  change  the 
character  of  the  property  with  reference  to  the  question  under 
discussion.  The  principal  thing  is  still  a  debt,  secured  by  a 
judgment  lien  instead  of  a  OKdre  mortgage  lien.  The  twen^ 
third  section  does  not  afFeet  the  question*  Those  provisioiis 
operate  in  cases  where  the  creditor  resides  in  the  county  in 
which  the  mortgaged  premises  are  situated.  The  Act  of  1860 
contained  the  same  piovisioiu  (See  also  Faulknar  v.  Htmt,  16 
Cal.  171.) 

Judgment  affirmed. 

Mr.  Justice  Bhodxs  expressed  no  opinioiL 


GEOEGE  G.  QEEELY  v.  JAMES  B.  TOWNSEND  ahd 
JOHir  B.  POWELSON. 

WkiT    OF    BBBOK   VO    THS    SUPUXV    ConST    OF   TBS    VjXmD    ftTATBS. — ^WllflB    S 

final  judgment  in  a  raft  hat  been  rendered  In  the  hlgbeat  Oonrc  of  law  or 
eQidtgr  of  a  State  In  which  a  decision  In  the  etdt  could  bo  had,  and  a  writ 
of  error  has  been  iuued  by  the  Oerk  of  the  Ctecnlt  Court  of  the  Unltal 
States,  directed  to  the  Jndges  of  the  Court  In  which  the  judgment  was  rend- 
ered, commanding  that  the  record  be  sent  before  the  Supreme  Court  of  the 
United  States  to  be  there  reviewed,  the  presiding  Judge  of  the  Court  la  whldi 
the  judgment  was  rendered  Is  not  compelled,  as  a  matter  of  rl^t,  to  award 
a  citation  to  the  respondent  to  appear  before  the  Supreme  Oourt  of  the 
United  States  to  maintain  the  Talldlty  of  his  judgment,  but  he  may  look  into 
the  record  for  the  purpose  of  determining  whether  in  his  opinion  the  judc^ 
ment  Is  one  from  which  a  writ  of  error  nes,  and  if  he  determines  that  it  Is 
not,  he  may  refuse  the  citation. 

BAvn. — The  granting  of  a  dtatlon  la  not  •  mere  minlsteilal  act,  but  one  «t 
judicial  discretion. 

FowBB  OF  Statb  LEGiBXJLTm. — It  is  uot  wlthlu  ths  constitational  power  «t 
a  State  Legislature  to  confer  jurisdiction  upon  Federal  Courts,  or  preecrfbe 
the  means  or  mode  of  Its  exercise. 

,WkiT  OF  HiBOB  Faoif  JumicaNT  GoKcaftNiMO  Pobblo  Lakob. —  ▲  wrft  «t 
error  does  not  He  to  the  Supreme  Court  of  the  United  States  from  a  judgment 
rendered  by  the  Supreme  Court  ^f  this  State,  by  whieh  it  Is  decided  that  the 
City  of  San  Pranclsco  was,  at  th«  date  of  the  conQuest  and  cession  of  Calt- 
fOrnla,  and  long  prior  thereto^  a  pueblo,  and  that  as  such  pueblo  Ohe  luMi  a 
title  to  the  lands  within  her  general  limits,  and  that  such  lands  were  held 
by  the  city  in  trust  for  public  uses,  and  were  not,  either  under  the  old 
Ooyerument  or  the  new,  the  subject  of  selnre  and  sale  under  executioD 
issued  on  a  judgment  against  the  dty. 

WtanN  Wbit  of  Bbbob  Lns.— The  true  test  as  to  whether  a  writ  of  error 
Ues  to  the  Supreme  Court  of  the  United  States  tnm  the  flaal  JndgneBt  ef  a 
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8tat«  Gourt  la  to  be  arrlvad  at,  not  from  mere  ayerment  In  tbe  pleadlnga, 
but  from  the  matter  decided,  as  developed  in  tbe  whole  record. 
B^AY  or  XtpMXTTnuB.--/rtia  presiding  Jndge  of  the  hlghett  Court  In  a  Btaia 
has  no  power  to  grant  a  stay  of  proceedings  on  a  Judgment  rendered  in  that 
Court  until  an  application  can  be  made  to  some  Justice  of  the  Supreme  Court 
«f  ths  United  SUtes  to  lasue  a  citation  on  ft  writ  of  error. 


Application  for  a  citation  to  the  respondent,  on  a  writ  from 
the  United  States  Circuit  Court  for  California  to  this  court. 

The  case  of  Oreely  v.  Tovmsend  and.  Powelson  has  not  been 
reported,  as  it  did  not  involve  any  point  of  law  not  already 
passed  on.  It  was  ^ui  action  of  ejectment  brought  to  recover 
possession  of  the  western  half  of  Fifty-vara  Lot  Number  One 
Thousand  One  Hundred  and  Eighty-eight,  in  the  City  and 
Count;y  of  San  Erancisco.  The  defendanta,  on  the  trial, 
offered  to  deraign  a  title  from  an  execution  sale  on  a  judg; 
ment  against  the  city,  and  offered  to  show  by  a  decree  of  con- 
firmation by  the  United  States  Land  Commission  of  the  city^a 
title,  that  the  title  was  in  the  city. 

The  evidence  was  excluded  by  the  Court 

Plaintiff  recovered  judgment  in  the  District  Court,  Twelfth 
Judicial  District,  City  and  County  of  San  Francisco,  and  de- 
fendants appealed  to  the  Supreme  Court.  After  the  affirm- 
ance of  the  judgment  by  the  Supreme  Court,  appellants  oV 
tained  a  writ  of  error  from  th^  Clerk  of  the  Circuit  Court  of 
the  United  States,  directed  to  the  Judges  of  the  Supreme 
Court  of  the  State  of  California,  and  then  applied  to  the 
Chief  Justice  of  said  Court  to  award  a  citation  to  the  respond- 
ent to  appear  before  the  Supreme  Court  of  the  United  States 
and  maintain  the  validity  of  his  judgment  This  application 
was  made  on  the  14th  day  of  June,  1864.  The  Chief  Justic^ 
fixed  the  time  ior  hearing  the  application  for  the  11th  day  of 
July,  1^64^  and  in  the  meantime  stayed  all  proceedings  in 
the  cause.     , 

Vanarman  &  Tcvmsend,  for  the  motion. 

A  writ  of  error  from  the  United  States  Supreme  Court  to 
the  Supreme  Court  of  a  State  ia  a  writ  of  rigiu,  and  issues  e» 
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dehito  jiu^titicB,  and  not  as  a  matter  of  discretion^  and  does  not 
depend  upon  the  amouni  involved  in  the  oontroversy,  nor  is 
any  allowance  thereof  required  beyond  vrhst  takes  place  by 
the  issue  of  the  writ  from  the  United  States  Supreme  or  Cir- 
cuit Court|  and  the  right  to  maintain  it  ought  not  to  be  passed 
upon  by  a  Judge  at  Chambers.  (Conklin's  Treat  8d  Ed.  pp. 
681,  683 ;  Buel  y.Van  Ness,  8  Wheat.  321,  323.) 

Such  writ  is  a  supersedeas,  and  stays  execution  in  cases 
onder  the  twenty-fifth  section  of  the  Judiciary  Act  as  weD 
as  when  prosecuted  from  Circuit  Courts,  when  the  writ  is 
served  hy  lodging  a  copy  thereof  for  the  adverse  party  in  {he 
Clerk's  office  where  the  record  remains  within  ten  days,  Sun- 
days exclusive,  after  rendering  the  judgment  or  passing  the 
decree  comiplained  of.  (1  IT.  S.  Stats,  at  Large,  pw  85,  §§  23, 
25;  Conklin's  Treat  8d  Ed.  pp.  679,  680,  683,  684;  Siocton 
V.  Bishop,  2  How.  U.  S.  74.) 

Unless  the  writ  of  error  had  been  regarded  and  treated  gen- 
erally in  the  other  States  of  the  Union  as  a  writ  of  right,  and 
the  question  of  jurisdiction  under  the  twenty-fifth  section  of 
the  Judiciary  Act  as  properly  belonging  to  the  United  States 
Supreme  Court  to  determine,  it  can  hardly  be  imagined  how 
such  cases  as  the  following  could  ever  have  been  taken  to  that 
Court  under  said  twenty-fifth  section:  Houston  v.  Moore,  8 
Wheat  488;  Evans  v.  Phillips,  4  Wheat  78;  Oibhons  v.  Off- 
den,  6  Wheat  448;  Verden  v,  Coleman,  18  How.  86;  WUhers 
V.  Buclcley,  20  How.  84;  White  v.  Wright,  22  How.  19. 

Even  if,  upon  the  present  application,  and  notwithstanding 
the  issuance  and  service  of  the  writ  of  error,  the  Ohief  Justice 
of  this  Court  were  required  to  look  into  the  record  and  be 
satisfied  that  the  plaintiffs  in  error  will,  or  at  least,  may,  be 
Able  in  the  United  States  Supreme  Court  to  maintain  their 
writ,  still,  it  is  clear  that  the  writ  is  in  this  case  properly 
issued  and  the  record  is  examinahle  in  the  United  States  Su- 
preme Court.  (Smith  v.  State  of  Maryland,  6  Cranch,  804, 
305;  Fairfax's  Devisee  v.  Hunter^s  Lessee,  7  Cranch,  621, 
622,  626;  Martin  v.  Hunter's  Lessee,  1  Wheat  866,  361; 
itiller  V.  NichoUa,  4  Wheat  811 ;  Boss  v.  Doe  ex  dem.  Borland, 
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1  Pet.  663 ;  SaUerhe  v.  Malhewson,  2  Pet  409 ;  Craig  v.  State 
of  Missouri,  4  Pet.  425,  429.) 

W.  W.  Crane,  Jr.,  against  granting  the  motion* 

Upon  question  of  signing  citation  cited  Conklin^s  Treatise, 
page  683;  Ferris  v.  Coover,  11  OaL  179;  Hart  y.  Burnett,  20 
Cal.  169. 

As  to  whether  this  is  a  case  within  the  twenty-fifth  section 
of  the  Jndiciary  Act  of  seventeen  hundred  and  eighty-nine, 
also  cited  Statutes  at  Large,  VoL  I,  p.  86;  Owings  v.  Nor- 
wooers  Lessee,  6  Oranch,  844;  WUUaime  v.  Norris,  12  Wheat 
117 ;  Mathewe  v.  Zone,  4  Oranch,  882 ;  Mathews  V.  Zone,  7 
Wheat  164. 


SAimxBsoiry  0.  J. 

At  the  last  term  of  tiiis  Court  a  judgment  was  rendered  in 
this  case  affirming  the  judgment  of  the  Court  below.  The 
defendant,  against  whom  the  judgment  was  rendered,  now 
presents  a  writ  of  error,  addressed  to  the  Justices  of  this  Court, 
issued  by  the  Clerk  of  the  Circuit  Court  of  tiie  United  States 
for  the  Northern  District  of  California,  and  applies  to  me 
as  Chief  Justice  of  the  Court  for  a  citation  to  the  defendant 
in  error.  The  application  is  made  under  the  provisions  of  the 
twenty-fifth  section  of  an  Act  of  Congress,  passed  on  the  24th 
of  September,  1789,  entitied  "  An  Act  to  establish  the  Judicial 
Courts  of  the  United  States.**  (1  TI.  S.  Statutes  at  Large,  85.) 
That  section  declares: 

"  A  final  judgment  or  decree  in  any  suit  in  the  highest  Court 
of  law  or  equity  of  a  State  in  which  a  decision  in  the  suit 
could  be  had,  where  is  drawn  in  question  the  validity  of  a 
treaty  or  statute  of,  or  an  authority  exercised  under  the  Tlnited 
States,  and  the  decision  is  against  their  validity;  ox  where  is 
drawn  in  question  the  validity  of  a  statute  of,  or  an  authority 
exercised  under  any  State  on  tiie  ground  of  their  being  repug* 
nant  to  the  Constitation,  treaties  or  laws  of  the  United  States, 
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and  the  decision  is  in  f ayor  of  such  validity ;  or  where  is  drawn, 
in  question  the  construction  of  any^  clause  of  the  Constitution, 
or  of  a  treaty,  or  statute  of,  or  commission  held  under  the 
United  States,  and  the  decision  is  against  the  title,  light,  priv- 
ilege or  exemption  specially  set  up  or  claimed  by  either  party 
under  such  clause  of  the  aaid  Gpnstitution,  treaty,  statute  or 
oonimission,  may  be  re-examined  and  rev^rsed  or  affirmed  in 
the  Supreme  Court  of  the  United  States  upon  a  writ  of  error, 
the  citation  being  signed  by  the  Chief  Justiqe,  or  Judge  or 
Chancellor  of  the  Court  rendering  or  passing  the  judgment  or 
decree  complained  of,  or  by  a  Justice  of  the  Supreme.  Court  of 
the  United  States.^''    *    *    ♦ 

;  In  support  of  the  application  it  is  first  argued  that  the  writ 
provided  for  in  the  foregoing  section  is  a  writ  of  right,  and 
issues  exdchito  justiiUB  and  not  as  a  matter  of  discretion;  and 
that  I  cannot  look  into  the  record  or  proceedings  for  the  pui^ 
pose  of  determining  whether  the  case  falls  mthiii  either  class 
described  in  the  section  above  quoted;  and  that  no  alternative 
is,  allowed,  and  I  have  no  choic^-  but  must  issue  the  citation 
upon  the  presentation  of  the  writ  and  a.  sufficient  bond,  not-. 
withstanding  X  may  be  fully  satisfied  in  my  own  judgment  that 
the  case  in  which  the  application  is  made  does  not  come  within 
the  purview  txf  the  section  in  nquestion. 

To  this  doctrine  Lam  unf^l^eto  .absent  It  finds  no  color 
in  the  Fedei^l  Judiciary  .Ac|:,;*and  the  indusftrious  research  of 
counsel  has  been  unable  to  cite  a  single  case  in  which  the  doc- 
trine for  which  he  contends  is.  announced.  Oonklin's  Treatise 
(pages  '81  and  83,)  th^  case  of  Btu^l  v.  Van  N^ss^  8  WheatoUi 
821,  and  an  Act.qf  the  Legislajtuve  of  this  State  entitled  *^  An 
Act  to  provide  for  certifying  and  removing  certain  cases  from 
the  Courts  of  this  -Stat^  to  the  United  States  Circuit  Courts, 
and  to  remove,  ;by  writ  of  e^ror,.  pertain  cases  from  the  Supreme 
Court  jof  this  State  to  the  Supreme  Cquri  q|  .the  United  States, 
passed  April  9,  1855,-  (Stat^^tea  pf  185{J>,p.  ^0,)  only  ^re  cited 
tj7  Qcifnsel  in.  support^ pf" his  prolog jtioib  JOo^^3liu'8  Treatise 
ai^d  the  ca^e  of  B^t  .v.^  Fan  jSfes^.^yhplly,  fail,  in  my  judgment, 
to  fl^u^tw  the4oQtip^e, ,  Qa.  thejC^^ttrajryij  so  faxaa  th^  aJff or^ 
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anj  guide  to  a  correct  solution  of  the  question,  they  seem  to 
militate  against  it.  ,. 

Mr.  Oonklin,  in  his  Treatise,  (page  683,)  says:  "When  the 
writ  of  errpr  is.  to  a'  State  Court,  the  citation  may  he  signed 
by  the.p^esi^ing  Judge  of  the  Court  to  which  it  is  directed, 
or  by  any  Justice  of  the  Supreme  Court  of  the  United  States. 
It  i^  uBual^  in  imitat^^n  of  the  English  practice,  also  to  have 
the  writ  of  9itot  ailQwed  by  the  Judge-  But  the  Act  does 
not  in.  terms  require  it,  nor  is  there  any  rule  in  the  Supreme 
Court  requiring  it,  and  no  formal  allowance  beyond  what  is 
implied  by  the  approval  of  the  security  offered,  and  the  sign- 
ing of  the  citation  is  necessary  in  any  case  unless  it  is  made 
BO  by  rule  or  established  usage  in  the  particular  Circuit  Court 
to  which  it  is  returnable."  This  language,  although  not  very 
satisfactory,  certainly  favors  the  idea  that  there  must  be  an 
allowance  of  the  writ  by  the  Judge  either  expressly  or  by  impli- 
cation, 7o  allow  implies  an  exercise  of  judgment  and  will  on 
the  part  of  him  by  whom  the  act  is  done,  coupled  with  the 
power,  in  his  discretion,  to  refuse.  In  Buel  v.  Van  Ness  it 
w^s  objected  that  the  writ  of  error  in  that  case  did  not,  upon 
its  face,  purport  to  be  issued  upon  a  final  judgment  of  the 
h%hest  Court  in  the  State.  In  reply  to  this  objection  Mr* 
Justice  Johnson,  who  delivered  the  opinion  of  the  Court,  said; 
"  We  see  no  reason  why  it  should  be  so  expressed.  The  writ 
of  error  is  the  act  of  the  Court;  its  object  is  to  cite  the  partieQ 
to  this  Court,  and  to  bring  i^p  the  record.  How  else  is  this 
Court  to  ascertain  whether  the  judgment  be  final  ?  Nor  cai^ 
there  be  asy  danger  of  its  being  hastily  or  erroneously  used^ 
since  it  mwt  be  allowed  either  by  the  presiding  Judge  of  the 
State  Court  or  a  Judge  of  the  Supreme  Court  of  the  United 
States."  Further  on>  he  said;  "It  is  a  writ  of  commpij  right 
in  the  cases  to  which  the  jurisdiction  of  an  appeHate-  Court 
extends,-  and  the  abuse  of  it  is  sufficiently  guarded  against,  as 
suggested  to  the  first  eJDoeptipn,''  referring  to  what  he  had 
preriovsly  said,  which  was  thaf;  which  I  have  above  quoted. 
What  is  tjie  gffBxd  agafvist  the.hasty  and  erroneousr  use  of  the 
[writ  tp  whiqhii^  refers- im the  firstr instance,  or  its  abuse  in  the 
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second,  imless  it  be  the  judgment  and  discretion  of  the  Judge 
by  whom  the  writ  is  allowed  and  the  citation  issued!  The 
reason  assigned  by  him  why  it  was  not  material  that  the  judg- 
ment need  not  appear  upon  the  face  of  the  writ  to  have  heen 
a  final  judgment  is,  in  effect,  because  the  Judge  by  whom  the 
writ  was  allowed  and  the  citation  signed  had  the  power  to 
determine  in  advance,  and  preliminary  to  his  signing  the  cita- 
tion, whether  the  judgment  VTas  final,  and  if  not  to  refuse  to 
sign  it.  Whether  the  judgment  is  final  or  not  is  one  of  the 
tests  of  the  jurisdiction  of  the  appellate  Court,  and  if  I  may, 
as  the  case  of  Buel  v.  Van  Ness  clearly  implies,  ascertain  the 
presence  or  absence  of  that  test,  with  a  view  of  determining 
whether  I  will  sign  or  refuse  to  sign  the  citation,  then,  by  pari^ 
of  reason,  I  may  look  into  the  case  for  the  purpose  of  ascer- 
taining whether  it  embraces  the  other  conditions  upon  which 
the  jurisdiction  of  the  appellate  Court  is  grounded,  and  may 
be  governed  in  my  final  action  by  the  C(mclusi<m  to  which  my 
judgment  may  come. 

This  is  not  the  first  time  that  the  question  under  considera- 
tion has  arisen  in  this  State.  The  same  point  was  made  in 
Ferris  v.  Coover,  11  Cal.  179,  and  in  Hart  v.  Bvmett,  20  Cal. 
169.  In  the  former  case  Mr.  Justice  Baldwin  said;  "The 
appellate  power  of  the  Supreme  Court  of  the  United  States  is 
strictly  limited  to  the  cases  given  in  the  Act.  Like  any  other 
special  power,  it  is  to  be  strictly  pursued,  and  the  record  must 
show  upon  its  face  the  facts  which  give  the  power.  In  the 
cases  falling  within  the  provisions  of  the  section  quoted,  we 
acknowledge  the  right  of  appeal.  We  deny  it  in  all  o^er 
cases.  By  the  provisions  of  this  section,  in  such  oases  the 
Chief  Justice  of  this  Court  is  authorized  to  issue  the  citation. 
That  duly  or  that  power  is  cast  upon  him  alone.  The  Asso 
ciate  Justices  have  nothing  to  do  in  the  premisea.  The  act  is 
his  as  a  chamber  proceeding.  But  still  the  power  is  in  its 
nature  in  some  degree  judicial  He  must  see^  when  he  is 
required  to  act  or  authorized  to  proceed  under  the  Federal 
law,  that  he  is  within  the  law.  If  there  is  mueh  doubt  or 
question  as  to  the  jurisdiction,  he  might,  in  his  discretion  (and 
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perhaps  it  would  be  advisable) ,  issue  the  citation,  leaving  the 
fact  of  jurisdiction  to  be  determined  by  the  Supreme  Court  of 
the  United  States.^'  This  language  of  Mr.  Justice  Baldwin, 
and  more  of  like  import,  was  approvingly  quoted  by  Mr. 
Chief  Justice  Field  in  Hart  v.  Burnett,  and  that  learned  Judge 
who  now  occupies  a  seat  upon  the  bench  of  the  Supreme 
Court  of  the  United  States,  continued  in  these  words:  "In 
accordance  with  the  views  here  expressed,  I  must,  when 
applied  to  for  a  citation,  judge,  in  the  first  instance,  whether 
the  case  is  covered  by  the  Act  of  Congress.*'  He  came  to 
the  conclusion  that  it  was  not,  and  denied  the  application  for 
a  citation. 

To  me  it  seems  clear  that  Congress  foresaw  that  the  pro- 
visions of  the  twenty-fifth  section  might  lead  to  great  abuse 
unless  some  check  was  interposed  to  the  hasty  and  unauthor- 
ized use  of  the  remedy  thereby  granted  in  certain  cases;  and 
to  that  end  the  allowance  of  the  writ,  or  what  is  equivalent 
thereto,  the  issuing  of  the  citation,  was  designedly  placed  in 
the  sound  discretion  of  the  presiding  Judges  of  the  State 
Courts  and  the  several  Justices  of  the  Supreme  Court  of  the 
United  States.  Why  place  the  power  in  the  hands  of  judicial 
officers  if  its  exercise  is  not  a  judicial  act?  If  the*  signing  of 
the  citation  is  purely  a  ministerial  act,  unaccompanied  by  the 
exercise  of  ju^dal  discretion,  the  power  might,  with  equal 
convenience,  and  with  much  greater  congruily,  have  been 
lodged  with  the  Clerk  of  the  State  Court,  or  with  the  Clerk 
of  the  United  States  Circuit  Court,  by  whom  the  writ  is 
issued..  If  it  be  said  that  there  is  danger  of  defeating  the 
object  of  the  law  in  placing  the  power  in  the  discretion  of  the 
State  Judges,  by  reason  of  any  supposed  jealousy  on  their 
part  toward  the  encroachments  of  Federal  jurisdiction,  Uie 
answer  is  that  against  this  danger,  also,  Congress  has  wisely 
guarded  by  providing  that  a  party  shall  not  be  ousted  of  his 
appeal  by  the  adverse  dedsion  of  a  State  Judge,  by  allowing 
the  application  to  be  made  to  a  Federal  Judge  without  any 
restriction  upon  the  number  of  applications.  So,  as  the  Courts 
are  at  present  organized,  there  are  eleven  Judges,  to  either 
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and  all  of  whom  the  appUcation  <»n  he  made*  ThoB,  it  may 
be  eafelj  affirmed-  that  the  abuse  of  the  writ  is  deaignedlj  and 
A^pi?  guarded  aguizist  upon  the  one  hand^  and  its  ri^tful 
use  fully  secured  upon  ihe  other* 

Aa  a  general  rule,  upon  a  queslion  of  eonstrqLction,  effects 
and  consequences  ought  not  to  be  consulted*  But  to  this 
general  rule,  cases  of  doubt,  where  the  opposing  reasons  are 
nicely  balanced  and  the  scales  refuse  to  turn,  the  light  weights 
of  effect  and  confiequeniee  may  be  auperadd/ed.  Admitting 
then,  for  the  sake  of  argument,  that  the  present  is  such  a  case^ 
it  is  proper  to  refer  to  the  effects  and  consequences  of  the  doc- 
trine contended  for  on  behalf  of  this  application;  and  upon 
this  point  I  cannot  do  better  than  by  quoting  from  the  opinion 
o£  Mr.  Justice  Baldwin  in  Ferris  y.  Coover.  Such  a  ^  doctrine 
would  be  fraught  with  enormous  and  intolerable  evils.  If  an 
appeal  with  stay  oi  execution  be  matter  of  absolute  right, 
then  every  cas^  civil  or  criminal,  dedlded  by  the  highest 
Court  having  jurisdiction  in  the  State,  could  he  taken  up  to 
the  Federal  Capital,  and  all  proceedings  suspended  until  its 
return.  In  eveiy  criminal  case  the  pretext  would  be  that  the 
law  was  ex  post  facto.  It  would  be  no  answer  to  say  that 
the  record  showed  plainly  the  contrary;  the  reply  to  this 
would  be^  'The  Supreme  Court  is  to  djscide  that  question.' 
And  every  civil  case  might  be  carried  thither  upon  the  ground 
.of  a  supposed  asserted  xeipugnance  to  some  j^rotision  of  the 
Federal  Constitution  or  law>  or  of  some  trea^t  That  damages 
might  be  given  for  frivolous  appeals  would  be  no  adequate 
protection  against  them,  and  in  criminal  cases  no  protection  at 
all.  The  Supreme  Court  of  the  United  States  holds  but  one 
•term  in  each  year,  and  from  the  en^barr^s^ments  and  delav^ 
attending  the  ^siking  of  cases  frpm  this  Court  to  that,  especially 
in  criminal  cases,  -Hie  recognition  of  this  jprinciple  would  pro- 
duce the  worst  possible  results*.  If  the  Chief  Justice  of  thii 
Court  should  err  in  deciding  the  case  not  to  be  appealable^ 
the  juriBdiction  ot  the  Snprfmxo  Court  of  the  United  States 
3vould  sptot  thereby  be  ousted.    That  Court  oould,  on  Ae 
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mspectibn  of  the  reoord,  grsnt  iftie  writ  or  issue  the  oitatioii, 
ftnd  proceed  to  hear  and  determine  the  caea" 

As  a  last  resort,  counsel  appeals  to  the  statute  of  this  State 
in  aid  of  the  doetrine  for  which  he  contends.  The  origin  and 
history  of  the  Act  of  the  9th  of  April,  1855,  (Statutes  of  185S, 
p.  80,)  are  well  known^  Five  months  prior  to  its  passage  the 
then  Supreme  Court  of  this  State,  in  the  eaae  of  Johnson  ▼• 
Gordon,  4  CaL  868,  had  decided  that  the  twenty^ftii  section 
of  the  Federal  Judiciary  Act  of  1789  was  unoonstitutionaly 
and  dedared  that  no  case  oould  be  taken  from  a  State  to  a 
Federal  Court  by  writ  of  enor  or  oflierwise.  The  decision 
was  made  upon  ^e  authority  of  the  Court  of  Appeals  of  Vir- 
ginia in  the  case  of  Martin  v«  Hunter's  Lessee  and  in  harmony 
with  the  ultra  State  rights  doctrine  of  Calhoun  and  his  politi- 
cal foUowers,  the  soundness  of  which  is  now  undorgoing  its 
last  test  upon  the  bloody  battlefields  of  the  republic.  Startled 
by  the  judicial  enunciation  of  a  doctrine  which  they  had  pre- 
riously  contemplated  only  in  its  political  and  partisan  aspect, 
and  which,  in  their  eyes,  may  have  acquired  additional  impor- 
tance by  reason  of  the  immediate  sanction  of  the  highest  Court 
of  the  State,  the  L^islatnre  sought  to  provide  a  remedy  against 
its  supposed  evilaby  interposing  a  barrier  to  its  further  judicial 
progress,  apparently  without  pausing  to  consider  whether  a 
remedy  was  within  the  oonstitutional  reach  of  State  leg- 
islation. The  motive  was  a  good  one;  but,  as  all  must  admit 
the  power  was  wanting.  It  is  not  within  the  constitutional 
power  of  a  State  Legislature  to  confer  jurisdiction  upon  Fed- 
eral Courts  or  prescribe  the  means  or  mode  of  its  exercise. 
That  subject  belongs  exclusively  to  the  Federal  Government, 
and  must  be  regulated  solely  by  the  Federal  Constitution  and 
the  laws  of  Congress.  While,  therefore,  I  appreciate 
the  motive  of  the  Legislature  in  passing  the  Act  in 
question,  I  am  oompelled  to  deny  its  power,  and  must  hold 
that,  so  far  as  the  Act  attempts  to  prescribe  a  rule  for  judicial 
conduct  in  oases  like  the  present,  it  is  wholly  inoperative.  If 
constitutional^  the  occasion  for  auch  l^islation  no  longer  ex- 
ists; for  the  case  of  Johnson  ▼•  Gordon  has  been  long  since 
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overthrown  and  a  contrary  doctrine  firmly  establiflhed  in  iku 
State.  (Ferris  v.  Coaver,  11  CaL  176;  Hart  v.  Burnett,  20 
Cal.  169.) 

It  only  remains  for  me  to  determine  whether  the  facts  of 
this  case  are  covered  by  the  twenty-fifth  section  of  the  Act  of 
Congress.  The  action  was  brought  to  recover  possession  of  a 
certain  lot  in  the  City  of  San  Francisco,  and  the  ultimate  facts 
relied  on  to  bring  the  case  within  l^e  Act  are  stated  in  the 
defendant's  answer  as  follows:  ^'And  for  a  further  and  sepa* 
rate  answer  to  said  complaint,  said  defendant,  according  to  his 
information  and  belief,  says  that  by  virtue  and  effect  of  the 
treaty  of  peace,  friendship,  limits  and  settlements,  between  the 
United  States  and  the  Mexican  Republic,  dated  at  Guadalupe 
Hidalgo,  February  2d,  1848,  the  ownership  and  title  in  fee 
simple  to  said  lot  of  ground  described  in  said  complaint,  passed 
to  and  became  vested  in  the  said  United  States,  and  that  ^ 
said  United  States,  afterward,  by  force  and  effect  of  the  Act  of 
the  Congress  thereof  passed  Mardi  3d,  1851,  entitled  'an  Act 
to  ascertain  and  settle  the  private  land  chiims  in  the  State  of 
California,'  and  by  force  and  effect  of  the  final  decisicm  and 
decree  of  the  Board  of  Commissioners  of  said  United  States, 
appointed  and  acting  thereunder  (upon  the  petition  and  claim 
of  the  City  of  San  Frandsoo  presented  to  and  filed  before  said 
Board),  in  favor  of  said  city,  the  said  ownership  and  title  in  fee 
so  acquired  and  held  by  the  United  States  passed  to  and  vested 
in  the  said  City  of  San  Francisco,  and  that  by  divers  mesne 
conveyances,  since  duly  executed  and  delivered,  and  by  force 
and  effect  of  divers  ordinances  of  said  City  of  San  Francisco, 
and  an  Act  or  Acts  of  the  Legislature  of  California,  duly  passed 
the  said  ownership  and  title  in  fee  in  and  to  said  lot  of  ground 
and  premises  had,  prior  to  the  28lii  day  of  March,  1862, 
became  and  then  was  vested  in  and  held  by  one  James  E. 
Mumf ord,''  defendant's  lessor,  etc.  !bi  support  of  this  defense 
the  defendant  upon  the  trial  offered  evidence  of  a  judgment 
against  the  City  of  San  Francisco,  execution  thereon,  and  a 
Sheriff's  sale  and  deed  of  the  lot  in  suit.  This  evidoice  was 
objected  to  1^  the  oth^  side,  and  excluded  by  the  Court  upon 
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the  authority  of  Hart  v.  Burnett,  16  CaL  630,  where  it  was 
held  thai;  the  City  of  San  Francisoo  was  at  the  date  of  the 
conquest  and  cession  of  California,  and  long  prior  thereto,  a 
pueblo,  and  that  as  such  pueblo  she  had  a  certain  right  or  title 
to  the  lands  within  her  general  limits,  and  that  such  lands 
were  held  by  the  city  in  trust  for  public  usee,  and  were  not, 
either  under  the  old  Qioyemment  or  the  new,  the  subject  of 
seizure  and  sale  under  execution.  To  this  ruling  the  defend- 
ant duly  excepted,  and  on  appeal  to  this  Court  the  judgment 
of  the  Court  below  was  affirmed.  In  rendering  tl^s  judgment 
was  the  validity  of  the  treaty  of  Guadalupe  Hidalgo,  or  of  the 
Act  of  Congress  of  the  3d  o£  March,  1851,  or  the  authority  of 
the  Board  of  Land  Commissioners  drawn  in  question;  and  if 
80,  is  the  judgment  against  the  validity  of  either?  Or,  was 
the  construction  of  any  clause  of  the  Federal  Constitution,  or 
of  the  treaty  of  Guadalupe  Hidalgo,  or  of  the  Act  of  Con- 
gress of  the  3d  of  March,  1861,  or  of  the  Land  Commission, 
drawn  in  question ;  and  if  so,  is  the  judgment  'against  any 
title,  right,  privilege  or  exemption  specially  set  up  or  claimed 
by  the  defendant  in  good  faith  ?  I  say  in  good  faith,  because 
such,  in  my  judgment,  is  the  true  intent  and  meaning  of  the 
Act. 

The  first  question  presented  is  whether  the  validity  or  con- 
struction of  the  treaty,  or  of  the  Act  of  Congress,  or  the  Land 
Commission,  any  or  all,  was  directly  or  necessarily  involved  in 
our  decision  to  the  effect  that  the  lot  in  question  was  not  sub- 
ject to  execution  sale.  The  question  is  narrowed  to  these  three, 
because  (which  is  wortHy  of  note)  it  is  not  pretended  that  we 
have  violated  any  clause  of  the  Federal  Constitution. 

It  is  first  claimed  that  these  several  matters  were  directly 
and  necessarily  involved,  because  they  are  expressly  alleged  in 
the  answer,  and  therefore  the  title  of  the  defendant  thereunder 
is  ^'set  up  and  claimed"  within  the  meaning  of  the  Act. 
Counsel  admits  that  the  construction  of  the  Federal  Consti- 
tution is  not  involved.  Suppose,  then,  that  the  pleader, 
instead  of  commencing  with  the  treaty  of  Guadalupe  Hidalgo, 
had  gone  back  to  seventeen  hundred  and  eij^ty-nine,  and  led 
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off  by  averring  '^that^  by  reason  of  the  force  and  effect  of  the 
Federal  Constitution/*  etc,  would  the  construction  of  that 
instrument  thereby  havio  become  inrol^^  in  the  decision  of 
the  case?  I  hardly  think  the  learned  counsel  will  answer  in 
the  affirmative.  Matter  of  averment  cannot  be  regarded, 
merely  because  it  is  averred,  as'  furnishing  a  certain  test 
Whether  the  facts  relied  on  as  iftonferring  appellate  jurisdic- 
tion appear  as  matter  of  averment  in  the  pleadings,  or  are 
developed  by  the  evidence  during  the  progress  of  the  trial, 
is  wholly  immaterial,  and  the  mere  fact  that  they  are  stated 
in  the  pleadings  can  have  no  possible  effect  upon  the  result 
The  test  is  to  be  found  in  the  facts  themselves,  and  not  in 
the  mode  or  manner  of  their  presentation.  The  test  ques- 
tion in  the  present  case  is  this:  "Is  the  defendants  title,  or 
rather  the  title  of  the  City  of  San  Francisco,  derived  by  or 
through  the  treaty,  or  the  Act  of  Congress,  or  the  Land  Com- 
mission, or  is  it  in  any  manner  dependent  upon  either  for  its 
validity?"  • 

The  argument  is  that  llie  lot  in  question  originally  belonged 
in  fee  to  the  Meidcan  nation,  and  was  ceded  in  fee  to  the 
United  States  by  tiie  treaty  of  Guadalupe  Hidalgo,  and  was 
granted  by  the  latter  to  the  City  of  San  Francisco,  by  the  Act 
of  March  3d,  1851,  and  confirmed  to  her  by  the  judgment  and 
decree  of  the  Land  Commission ;  and  hence  became  subject  to 
sale  on  execution  against  the  city.  This  Court,  on  the  con- 
trary, has  decided,  upon  the  authority  of  Hart  v.  Bumett, 
:  that  the  City  of  San  Francisco  was  a  pueblo,  or  town,  under 
the  Mexican  Oovemment,  long  prior  to  the  treaty;  and  that 
as  such  pueblo  she  held,  under  the  laws  of  Mexico,  the  land 
in  question  in  trust  for  public  uses,  also  long  prior  to  the 
treaty,  and  that  under  the  laws  of  Mexico  such  land  so  held 
was  not  subject  to  forced  sale  under  execution;  and  that  by 
reason  of  the  character  of  the  city's  title  the  same  is  true  onder 
the  laws  of  this  State.  Thus  the  real  point  of  difference 
between  the  argument  and  decision  of  this  Coutt  (and  the 
point  upon  which  the  whole  case  turned)  antedates  the  treaty. 
The  error  of  the  argomenft  lies  in  ^  fict  that  it  afidumes 
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(what  this  Oourt  has  decided'  is  not  true)  that  the  title  to  the 
land  was  in  the  Mexican  Government  at  the  date  of  the  treaty, 
and  by  its  force  and  effect  passed  to  the  United  States.  Hav- 
ing decided  that  the  title  to  the  land  was  in  the  Pueblo  of 
San  Francisco  prior  to  the  date  of  the  treaty,  and  that  it  was 
held  in  trust,  the  final  judgment  which  was  rendered  by  this 
Court  followed  as  a  matter  of  course.  The  determination  of 
the  date  and  character  of  the  city's  title  imparted  to  every 
subsequent  question  involved  in  the  decision  of  the  case  a  like 
legal  complexion,  and  became  conclusive  upon  the  ultimate 
question  of  final  judgment.  It  is  clear,  therefore,  that  the 
determination  of  the  leading  and  controlling  question  did  not 
involve  the  validity  or  construction  of  the  treaty  or  the  Act 
of  Congress,  or  the  authority  of  the  Land  Commission,  because 
its  solution  necessarily  depended  entirely  upon  the  laws  of 
Mexico  as  they  existed  prior  to  the  date  of  the  treaty. 

The  only  further,  question  presented  by  the  case  was  whether 
a  trust  estate  was  subject  to  forced  sale  under  execution  against 
the  trustee,  which,  I  presume,  counsel  will  admit  could  hardly 
depend  upon  the  treaty  or  Act  of  Congr.e8s,  or  the  decree  ol 
the  Land  Commission.  Thus  only  two  legal  propositions  were 
involved  in  the  decision  of  the  case,  neither  of  which  was 
founded  upon  the  treaty  or  Act  of  Congress,  or  the  decree  of 
the  Land  Commission,  or  bore  any  legal  relation  whatever  to 
either;  but  on  the  contrary  the  first  had  its  origin  in  and 
depended  for  its  solution  wholly  upon  the  Mexican  law  and 
the  latter  upon  the  laws  of  this  State.  If  the  questions  upon 
which  this  Court  necessarily  passed  in  arriving  at  a  final  judg- 
ment adverse  to  the  alleged  title  of  the  defendant  bear  directly 
or  indirectly  any  legal  relation  whatever  to  the  treaty  of  Guada- 
lupe Hidalgo,  or  the  Act  of  Congress  of  the  8d  of  March, 
1851,  or  the  decrees  of  the  United  States  Land  Comomission,  I 
certainly  am  unable  to  perceive  it  That  this  Court  indirectly 
decided  that  San  Francisco  did  not  obtain  her  title  from  the 
United  States  is  true,  and  the  same  result  would  have  followed 
.had  the  pleader  averred  that  she  obtained  her  title  from  the 
Eiiig  of  the  Sandwich  Islands,  or  interposed,  under  preteaasr 
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that  it  was  a  defense  to  the  action,  any  other  matter  wholly 
foreign  to  the  merits  of  the  controTersy.  As  I  have  already 
stated,  mere  averment  cannot  make  that  material  which  is 
immaterial,  or  raise  a  mere  pretext  to  the  level  of  a  controlling 
fact.  A  question  so  made  and  presented  does  not  draw  into 
the  decision  of  the  case  the  validity  or  construction  of  a  treaty, 
or  Act  of  Congress,  or  of  a  Commission,  within  the  meaning 
of  the  Federal  Judiciary  Act  To  hold  that  it  does  would 
enable  the  pleader  to  determine  the  question  of  Federal  juris- 
diction, and  there  has  not  been  and  never  will  be  an  action  of 
ejectment  tried  in  this  State  where  such  a  result  could  not  be 
readily  attained.  It  would  only  be  necessaiy  to  allege  Mexican 
title,  and  the  validity  and  construction  of  treaties,  Acts  of  Con- 
gress and  Commissions  are  all  brought  in.  In  vain  the  Court 
may  say  they  have  nothing  to  do  with  the  case.  The  reply  is, 
"  My  title,  my  right,  privilege  or  exemption  "  (as  the  case  may 
be,)  ''  depends  upon  them,  and  if  yon  decide  against  me  the 
Federal  Judiciary  Act  takes  the  case  to  Washington/^  The 
logic  is  false,  and  does  not  rise  to  the  dignity  of  forensic  dis- 
cussion. It  perverts  .law  and  ignores  good  faith,  which  every 
rule  of  civil  conduct  exacts.  It  converts  form  into  substance, 
and  accords  to  pretense  the  dignity  of  truth. 

In  conclusion,  I  have  only  to  add  that  in  my  judgment,  after 
a  careful  examination  of  the  record,  this  case  does  not  fall 
within  the  Judiciary  Act  of  1789 ;  and  that  the  facts  relied  on 
for  that  purpose  do  not  immediately  or  remotely  affect  any 
question  directly  involved  in  the  final  judgment  I  may  be  in 
error,  but  if  I  am  the  defendant  is  not  without  remedy.  He 
can  make  a  like  application  to  each  and  all  of  the  Justices  of 
the  Supreme  Court  of  the  United  States. 

While  the  power  and  the  responsibility  of  passing  upon  this 
question  is  vested,  so  far  as  the  action  of  this  Court  is  con- 
cemed,  soldy  in  me,  by  the  Act  of  Congress,  I  have  not  failed 
to  take  counsel  with  my  associates,  and  I  am  authorized  to  say 
that  they  fully  concur  in  the  conclusion  which  I  have  reached. 

I  am  also  asked  to  grant  a  stay  of  proceedings  for  the  pur*. 
pose  of  an  application  to  some  Justice  of  the  Supreme  Court 
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of  the  TJnited  States.  This  individually  I  have  no  power  to 
do.  N"o  such  power  is  conferred  upon  me  by  the  Act  of  Con- 
gress. The  Act  of  the  Legislature  of  this  State  confers  the 
power  in  terms^  bnt  I  have  already  decided  that  Act  to  be 
inoperative. 

The  application  must  be  denied,  and  it  is  eo  ordered. 


WILEY  SNEED  v.  J.  W.  OSBORN. 

BoirxrDAsr  Links  of  Laho  Bold. — If  the  description  In  ft  deed  Ii  oneertaiB* 
tbe  grantor  and  grantee  may  agree  upon  and  establiah  the  bonndary  line 
between  the  land  granted  and  the  remaining  lands  of  the  grantor,  and  such 
agreement  will  be  binding  npon  the  parties ;  bnt  to  be  effectual.  It  must  be 
done  while  tha  parttas  own  tho  lands  on  both  aides  of  the  llnea  they 
thns  locate. 

Division  Ijnbs  BBTwnnr  Adjoiniko  Takers  or  Ulmd.— When  the  owners 
of  adjoining  lands  hate  acquiesced  for  a  length  of  time,  equal  at  least  to  the 
length  of  time  prescribed  by  the  Statute  of  Limitations  to  bar  a  right  of 
antry  in  the  location  of  a  division  line  between  their  lands,  although  it  may 
not  be  the  true  line  according  to  the  calls  of  their  deeds,  they  are  thereafter 
precluded  from  saying  It  Is  not  the  true  line. 

LwuL  TiTLB  TO  Lanp^ — ^A  party  holding  land  dependent  on  a  dlvlaion  line 
established  between  contlguoua  owners  by  their  acquiescence  for  the  time 
prescribed  by  the  Statute"  of  Limitations  aa  a  bar  to  an  action  for  the  re- 
covery of  real  property,  holds  It  by  a  legal  and  not  an  equitable  title. 

Objbctiok  to  Bvidbncb. — Where  the  objection  made  to  testimony  Is  that  it  Is 
incompetent  and  Illegal,  without  a  specification  of  the  point  of  Incompeteocy 
or  Illegality,  It  la  the  duty  of  the  Court  to  overrule  It  if  it  la  admissible  for 
any  purpoae. 

■viMnfCB  TO  PROVB  BotJNDanT  LiNna. —  The  dedaratiooa  of  the  owner  of  a 
tract  of  land  are  not  admlsaible  tn  evidence  for  the  purpoae  of  proving  its 
boundary  lines.  If  made  when  he  Is  not  in  possession. 

Appeal  from  the  District  Court,  Seventh  Judicial  District, 
Napa  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Williams  &  Thornton,  for  Appellant. 

The  agreed  location  must  control,  and  should  prevail. 

The  authorities  on  this  point  are  dear  and  conclusive. 
The  first  case  to  which  we  call  the  attention  of  the  Court 
is  Adams  v.  Rockwell,  16  Wendell,  285-802,  decided  by  the 
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Court  of  Erroi«  of  the  State  of  New  York  In  that  ease 
Chancellor  Walworth  thus  states  the  rule^  in  case  there  could 
be  no  real  doubt  as  to  how  the  land  should  be  located  acoord- 
ing  to  the  limits  diascribed  in  the  deed*    He  says : 

"Where  there  can  be  no  real  doubt  as  to  how  the  premiseB 
should  be  located)  according  to  certain  and  known  boundaries 
described  in  the  deed,  to  establish  a  practical  location  differ- 
ent therefrom,  which  shall  deprive  the  party  claiming  under 
the  deed  of  his  l^gal  rights,  there  must  be  either  a  location 
which  has  been  acquiesced  in  for  a  sufficient  length  of  time 
to  bar  a  right  of  entry  under  the  Statute  of  Limitations  in 
relation  to  real  estate,  or  the  erroneous  line  must  have  been 
agreed  upon  "between  the  parties  claiming  {he  land  on  both  sides 
thereof,  or  the  party  whose  right  is  to  be  thus  barred  must  have 
silently  looked  on  and  seen  the  other  party  doing  acts,  or  sub- 
jecting himself  to  expenses  in  relation  to  the  land  on  the  oppo- 
site side  of  the  line,  which  would  be  an  injury  to  him,  and 
which  he  would  not  have  done  if  the  line  had  not  been  so 
located ;  in  which  case,  perhaps,  a  grant  might  be  presumed 
within  the  twenty  years/* 

The  rule  we  refer  to  we  have  given  in  the  above  extract,  in 
itdlics. 

In  the  case  of  McCormich  v.  Bamum,  10  Wendell,  104,  the 
Court  say: 

"  Cases  of  this  description  **  (referring  to  cases  of  location) 
^'have  been  frequently  before  the  Court  The  principle  upon 
which  they  have  all  been  decided  is,  that  where  parties  agree 
upon  a  division  line,  either  expressly,  or  by  long  acquiescence, 
such  line  shall  not  be  disturbed ;  buildings  and  permanent  im- 
provements may  be  made  upon  the  faith  of  the  location  of 
the  line ;  transfers  may  be  made,  and  to  permit  such  lines  to 
be  altered  might  be  productive  of  incalculi^ble  injury." 

In  Jackson  Y.  Corlear,  11  Johns.  123,  the  Court  say:  "Af- 
ter the  parties  have  deliberately  settled  a  boundary  line  between 
them,  it  would  give  too  much  encouragement  to  the  spirit  of 
litigation  to  look  Ibeyond  such  settlement^  and  break  up  the  Ime 
6-0  established  between  them." 
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In  Perkins  y.  Gay,  8  Serg.  &  Ra\fle,  182/ the  defendant  had 
given  evidence  of  an  agreed  line  of  bonndary,  styled  by  the 
Court  "a  consentable  line."  The  Conrt,  by  Gibson,  J^,  thus 
expressed  itself  with  reference  to  this  line : 

^'The  establishment  of  this  kind  of  boundary  is  always  a 
matter  of  compromise,  in  which  each  party  supposes  he  gives 
up  for  the  sake  of  peace  something  to  which,  in  strict  justice, 
he  is  entitled.  There  is  an  express  mutual  abandonment  of 
their  former  rights,  upon  an  agreement  that  whether  they  be 
good  or  whether  they  be  bad,  neither  is  to  recur  to  them  on 
any  pretense  whatever,  or  claim  anything  that  he  does  not  de- 
rive from  the  terms  of  the  agreement.  Each  takes  his  chance 
of  obtaining  an  equivalent  for  everything  he  relinquishes,  and 
if  the  event  turn  out  contrary  to  his  expectations,  so  much  the 
worse  for  him.  If  there  be  no  intention  of  fraud,  no  unfair 
dealing,  and  neither  party  has  more  knowledge  of  the  fact  mia* 
ednceived  than  the  otfier  had,  the  contract  will  bind.** 

The  ruling  is  the  same  in  Hagey  v.  Detweiler,  86  Penn.  412, 
418 ;  see,  also,  Ist  Hening  and  Munf ord,  177 ;  4  Id.  125. 

But  it  is  said  that  Harrison  was  bo  party  to  this  agreement 
as  to  the  boundary  line,  and  therefore  it  is  not  binding. 

In  reply  to  this  we  say:  By  reference  to  the  deed  of  Harri- 
son, it  will  be  seen  that  its  narthem  boundary  is  the  southern 
boundary  of  the  Boggs  tract.  The  language  used  is  this: 
"  one  square  mile,  or  six  hundred  and  forty  acres,  boimded  on 
the  north  by  a  certain  tract  of  one  square  mile,  which  the 
said  Vallejo  sold  to  L.  W.  Boggs,  by  deed  bearing  date  the 
19th  day  of  March,  A.  D.  1847.**  The  location  of  the  Harri- 
son tract  is  then  dependent  on  that  of  the  Boggs  tract.  The 
former  cannot  be  ascertained  until  the  location  of  the  latter  is 
ascertained  and  determined.  Until  the  Boggs  tract  is  located, 
the  Harrison  tract  cannot  be.  The  title,  then,  of  the  Harrison 
tract  remains  in  the  grantor,  Vallejo,  and  does  not  pass  out  of 
him  until  the  location  of  the  Boggs  tract.  The  evidence  fur- 
ther shows  that  Vallejo  owned  the  land  surrounding  both  the 
Boggs  and  Harrison  tracts.  Vallejo  is  the  grantee  of  the 
^^Rancho  de  Napa/*  of  which  these  two  tracts  formed  a  part. 
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and  D'Hemecourt's  map  of  the  said  rancho  shows  that  it  sur- 
rounded the  tracts  above  mentioned.  Vallejo  was  then  an  ad- 
joining owner  with  Boggs^  and  was  competent  to  enter  into  an 
agreement  fixing  the  boundary  line. 

The  declarations  deposed  to  are  those  of  an  interested  party, 
not  in  possession;  the  witness  testifies  that  he  was  himself  in 
possession. 

The  authorities  go  to  this  extent  only,  that  the  declaratioii 
of  a  party  in  possession  as  to  the  character  of  his  possession, 
whether  in  his  own  right,  or  for  another,  are  admissible  as  part 
of  the  res  gestcB.  But  such  declarations  cannot  be  admitted, 
until  a  possession  has  been  established  of  the  party  whose  dec- 
larations are  offered  in  evidence. 

In  this  case  the  declarant  was  not  in  possession,  the  tract  was 
entirely  uninclosed,  and  its  virgin  soil  had  never  been  disturbed 
by  a  single  furrow. 

The  following  authorities  are  referred  to: 

McBride  v.  Thompson,  8  Ala.  652 ;  Abney  v.  KingsUmd,  10 
Id.  358,  859;  West  v.  Price's  Heirs,  S  J.  J.  Marshall,  380^ 
883 ;  Jackson  v.  Vredenbwrgh,  1  Johns.  158;  West  Cofnjmdge 
V.  Lexington,  2  Pick.  536;  8  PhiL  Ev.  a  &  H.'s  Kotes^  217, 
218,  219. 

Whitman  &  Wells,  for  Respondent 

It  will  be  remembered  that  the  survey  of  the  Boggs  tract  was 
made  after  the  execution  and  delivery  of  the  Harrison  deed. 
By  the  delivery  of  that  deed  Harrison  acquired  rights  which 
oonld  not  be  varied  or  annulled  by  any  agreement  between  Boggs 
and  Vallejo.  His  deed  called  for  the  Boggs  tract  as  his  north- 
em  boundary.  What  Boggs  tract!  The  tract  described  in  the 
deed ;  not  any  other  tract  which  might  be  agreed  upon  by  way 
of  compromise  between  Bog^  and  Vallejo.  It  will  be  remarked 
that  Harrison  was  not  present  at  the  survey,  nor  is  it  pretended 
that  he  ever  agreed  to  or  knew  of  the  arrangement  between 
Boggs  and  Vallejo. 

Harrison  was  entitled  to  have  the  survey  msAe  according  to 
the  calls  of  the  Bo^s  deed,  for  thus  it  became  a  feasible  thin|^ 
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We  contend  in  the  first  place,  that  the  suryey  was  thus  prac- 
tically made  on  the  ground.  Second,  if  not  so  made,  that  the 
starting  point  being  ascertained,  the  survey  therefrom  extended 
shows  that  the  defendant  has  twenty-four  acres  6i  that  land 
in  possession;  and  even  admitting  that  a  variety  of  surveys 
may  be  made  legitimately  from  the  asceitained  starting  point, 
still,  where  there  may  be  a  difference  of  construction  or  appli- 
cation, we  have  the  right  to  the  election*  (Jackson  v.  Hudson, 
3  J.  R.  374;  8avn  v-  Blodgett,  16  J.  R.  172;  see,  also,  to  the 
prior  points  suggested:  Luce  v.  Carley,  24  Wend.  461;  Jack- 
son V.  Wendell,  6  Wend.  142;  Bates  v.  Tymason^  18  Wend. 
300.) 

By  the  Court,  BHODBa,  J« 

On  the  19th  of  March,  1847,  Salvador  Vallejo  conveyed  to 
L.  W.  Boggs  one  square  mile  of  land  in  Napa  Valley,  bounded 
as  follows :  **  Beginning  at  a  point  near  the  base  of  the  moun- 
tain on  the  west  side  of  Napa  Valley,  one  half  a  mile  in  a 
southerly  direction  from  where  a  small  branch  or  brook  enters 
the  valley  from  the  mountains,  usually  known  as  the  Old 
Rhodare;  thence  running  from  the  said  point  of  beginning 
along  a  line  parallel  with  the  base  of  the  mountains,  in  a 
northerly  direction  one  mile;  thence  forming  a  right  angle  and 
running  in  an  easterly  direction  one  mile;  thence  making  a 
right  angle  and  running  in  a  southerly  direction  one  mile; 
thence  making  a  right  angle  and  running  in  a  westerly  diieo- 
tion  one  mile  to  the  point  of  beginning.'' 

Vallejo  conveyed  to  Harrison,  on  the  6th  of  April,  1847, 
one  square  mile  of  land,  the  only  description  of  the  boundaries 
being  as  follows:  '^ Bounded  on  the  north  by  a  certain  tract 
of  one  square  mile,  which  said  Vallejo  sold  to  L.  W.  Bqggs, 
by  deed  bearing  date  the  19th  day  of  March,  A.  D.  1847." 
Subsequent  to  the  deed,  and  about  the  last  of  April  of  the 
same  year,  Vallejo  and  Boggs  went  on  the  land,  and  caused  a 
survey  of  the  same  to  be  made  by  Surveyor  Ide,  who  set 
stakes  at  the  southeast,  the  northeast  and  northwest  comers. 
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and  directed  the.  parties  where  to  set  the  stake  at  the  south- 
west comer,  at  a  certain  distance  north  of  where  he  had  set 
the  stake  for  the  first  station;  and  the  southern^  eastern  and 
northern  lin^s  were  marked.  The  position  of  the  initial  point 
is  uncertain.  Probably  no  two  men  would  take  the  deed^  and 
going  on  the  land  separately^  fix  upon  the  same  place  for  the 
initial  pointy  for  the  place  where  the  creek  enters  the  valley — 
the  line  where  the  hills  terminate'  and  the  yalley  begins — is 
difficult  of  ascertainment,  there  being  a  gradual  slope  of  the 
hills  to  the  valley;  and  the  ^'Old  Bhodare^"  which  the  parties 
understood  to  mean  rodeo  grounds,  is  a  tract  which  may  include 
from  a  few  acres  to  five  hundred  acres.  In  view  of  this  uncer- 
tainty, the  parties  went  on  the  land  for  the  purpose  of  estab- 
lishing the  lines,  and  in  the  first  plaoe  agreed  upon  a  certain 
tree  on  the  bank  of  the  creek,  as  the  initial  point;  but  on  the 
surveyor  measuring  thence  south  half  a  mile  and  setting  ike 
first  station  and  running  from  thence  the  southern  line,  the 
parties,  after  some  rantroversy  as  to  the  land  to  be  included, 
agreed  that  the  first  station  should  be  set  to  the  north  such  a 
distance,  that  the  southern  line  should  not  cross  Dry  Creek; 
and  the  lines  were  run  and  marked  and  comer  stakes  were  set 
accordingly,  the  western  line  not  being  actually  run  or  marked, 
but  directions  being  given  for  setting  the  stake  at  its  southern 
extremity,  so  as  to  accord  with  the  southern  line  as  ran. 

At  the  time  of  the  sale  to  Boggs,  Vallejo  owned  the  land 
adjoining  the  Boggs  tract  and  the  land  adjoining  the  Harrison 
tract,  and  there  can  be  no  doubt,  upon  principle  or  authority, 
that  under  such  circumstances,  and  considering  the  uncertain 
description  of  the  deed,  it  was  competent  for  the  parties  to 
locate  the  land,  and  establish  the  boundary  lines  between  the 
tract  conveyed  and  the  remaining  lands  of  the  grantor.  This 
could  be  done  by  them  while  the  grantor  owned  the  adjoining 
land,  imd  the  lines  thus  fixed  would  be  regarded  as  division 
lines  established  by  the  agreement  of  coterminous  propriettva. 
To  be  effectual  for  any  purpose,  it  must  be  done  while  the 
parties  own  the  lands  on  both  sidra  of  the  line  they  thus  locate. 
If  the  square  mile  sold  to  Bog^  had  contained  all  tbe  lands 
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that  Vallejo  owned  in  that  place,  Vallejo,  after  the  sale  of  it, 
would  have  had  no  greater  control  over  the  location  of  the  land 
than  a  stranger  to  the  title. 

Harrison  did  not  participate  lii  the  Ide  snrvey,  and  there  is 
no  evidence  in  the  record,  showing  that  he  assented  to  or  acqui- 
esced in  it  in  any  manner.  He  owned  the  land  south  of  the 
Bcggs  tract  at  the  time  of  the  survey,  and  was  unaffected  by 
any  agreement  respecting  the  lines  of  the  Boggs  tract,  to  which 
he  was  not  a  party. 

In  1862,  the  northwest  quarter  of  the  Harrison  tract  was  con- 
veyed to  the  respondent,  and  in  1853,  there  was  conveyed  to 
the  appellant  all  of  the  southwest  quarter  of  the  Harrison 
tract,  except  ten  acres  in  the  northeast  comer  of  the  southwest 
quarter,  which  had  been  conveyed  in  1852  to  McNiel,  who  con- 
veyed the  same  to  the  respondent  in  1857.  The  respondent  is 
in  possession  of  the  northwest  quarter  and  the  ten  acre  tract, 
and  the  appellant  is  in  possession  of  the  southwest  quarter, less 
the  ten  acre  tract,  measuring  the  land  from  the  southern  line' 
of  the  Ide  survey  as  the  base. 

The  respondent  now  claims  that  the  Ide  survey  was  incoi^ 
rect ;  that  the  southern  line  was  run  about  six  cbains  too  far 
to  the  north;  that  upon  the  Harrison  tract  being  surveyed  and 
subdivided  according  to  the  true  southcsm  line  of  the  Boggs 
tract,  the  northwest  quarter  and  the  ten  acre  tract  will  include 
two  parcels  of  land  within  the  northern  part  of  the  southwest 
quarter,  as  claimed  and  occupied  by  the  appellant,  of  the  width 
of  six  chains,  and  both  together  extending  across  the  southwest 
quarter,  and  containing  twenty-four  acres.  He  sued  to  recover 
the  possession  of  the  northwest  quarter  and  the  ten  acre  tract, 
and  the  Court  found  for  him,  and  gave  judgment  for  the  pos- 
session of  the  premises  sued  for. 

What  we  have  already  said  indicates  that  we  agree  with 
the  appellant  in  his  first  and  second  propositions,  but  that  his 
third  proposition,  viz:  that  "the  agreed  location  must  con- 
trol, and  should  prevail,*'  cannot  be  maintained,  because  there 
is  no  evidence  that  Harrison  or  the  plaintiff  or  those  through 
whom  he  claims,  joined  in  running  the  line  in  controversy, 

Vol.  XXV.— 40 
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or  at  the  time  it  was  run,  directly  assented  to  it»  as  established 
by  the  Ide  survey. 

There  is  another  consideration  applicable  to  a  part>  at  least, 
of  the  case,  that  counsel  have  not  particularly  urged,  but  whicii 
is  of  too  much  importance  to  be  passed  over  without  notice. 
In  eighteen  hundred  and  fifty-four,  while  McilTiel  was  the  owner 
of  the  ten  acre  tract,  and  the  appellant  owned  the  residue  of 
what  he  daims  as  the  southwest  quarter,  the  appellant 
directed  a  survey  to  be  made  of  the  ten  acre  tracts  so  that  he 
might  know  where  to  bnild  his  fences,  and  the  survey  was 
accordingly  made.  It  does  not  appear  whether  or  not  McNid 
was  present,  but  he  soon  after  the  survey  built  his  fences  on 
the  land  as  surveyed,  and  thereafter  occupied  the  land  imtil 
he  sold  it  to  the  respondent,  who  since  that  time  has  held  it 
BA  fenced  by  McNiel,  and  the  appellant  has  since  the  survey 
held  the  land  adjoining  it  on  the  south  and  west  The  record 
contains  no  evidence  of  any  objection  being  made  by  McNiel 
or  the  respondent^  to  the  lines  of  the  ten  acre  tract  as  sur- 
veyed and  fenced,  from  the  time  of  the  survey  to  the  ocnn- 
mencement  of  this   action  in  eighteen  hundred  and   sixty. 

The  acts  ci  the  parties  might  not  amount  to  an  agreement 
between  them,  to  locate  the  tract  as  then  surveyed,  and  it  is 
unnecessary  to  consider  them  in  that  view;  but  do  they  not 
show  an  acquiescence  by  the  parties  in  those  lines  as  the  divi- 
sion lines  between  the  two  tracts  of  land!  If  they  do  show 
such  acquiescence  it  will  make  no  difference  in  the  result  that 
they  acted  in  ignorance  or  under  a  mistake,  as  to  the  true 
northern  line  of  the  southwest  quarter  of  the  Harrison  tract. 
The  authorities  are  abundant  to  the  point  that  when  the 
owners  of  adjoining  lands  have  acquiesced  for  a  considerable 
timcj  in  the  location  of  a  division  line  between  their  lands, 
although  it  may  not  be  the  true  line  according  to  the  calls  of 
their  deeds,  they  are  thereafter  precluded  from  saying  it  is  not 
the  true  line.  The  better  opinion  is  that  the  considerable 
time  mentioned  in  the  cases  must  at  least  equal  the  length  of 
time  prescribed  by  the  Statute  of  Limitations  to  bar  a  right  of 
entry.     (Jackson  v.  Ogden,  7  John&  238;  Jackson  ▼•  Freer, 
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17  Johns.  29;  McCormick  v-  Bamym,  10  Wend.  104;  Dibhle 
V.  Rogers,  13  Wend.  536 ;  Adams  v.  BocJcweU,  16  Wend.  285 ; 
Van  Wych  v.  Wright,  18  Wend.  157 ;  Boyd^s  Lessees  v.  Graves, 
4  Wheat.  613,)  There  was  sufficient  evidence  in  the  case  to 
have  justified  the  Court  in  finding  that  the  parties  and  the 
respgndent's  grantor  had  acquiesced  in  the  practical  location 
of  the  lines  of  the  ten  acre  tract  in  such  a  manner  and  for 
such  a  time  that  they  cannot  now  deny  that  those  lines  are 
the  true  divisiooi  lines  between  their  respective  lands;  and 
there  being  no  conflicting  evidence  upon  this  pointy  the  Court 
should  have  found  for  the  appellant  as  to  the  ten  acre  tract 

The  evidence  bearing  upon  this  point,  so  far  as  it  relates 
to  that  portion  of  the  division  line  extending  westerly  from 
the  ten  acre  tract,  is  very  slight  and  unsatisfactory,  arising 
probably  from  the  reason  that  the  case  was  not  presented  in 
the  Court  below  in  view  of  the  proposition  that  we  have  been 
considering.  And  for  the  same  reason,  we  do  not  undertake 
to  say  that  the  respondent  has  presented  all  his  evidence,  or 
fully  made  hid  case  on  this  question,  in  regard  to  the  ten  acre 
tract 

The  ai^ellant  makes  a  further  point  that  the  Court  erred  iui 
admitting  the  testimony  of  H.  O.  Boggs,  eonoeming  the  declara* 
tion  of  Qovemor  Bpggs  as  to  the  boundaries  of  the  Boggs 
tract,  and  we  think  it  well  taken.  The  objecition  Vas  general 
—  the  ground  being  that  it  was  incompetent  and  illegal  testi- 
mony—  and  it  would  be  the  duty  of  the  Court  to  overrule  an 
objection  thus  taken,  if  the  evidence  was  admissible  for  any 
purpose.  The  party  objecting  should  lay  his  finger  on  the 
point  of  objection.  (Martin  v.  Travers,  12  Cal.  243,  and  cases 
cited.)  But  here  the  witness  stated  that  Governor  Boggs  was 
not  then  in  possession  of  any  of  the  land,  and  for  that  reason 
his  declarations  were  not  competent  as  evidence.  (1  Phil.  Ev. 
a  E.  and  E.'s  Notes,  104,  note  81.) 

The  respondent  oontends  that  the  admission  of  that  evidence 
did  not  amount  to  an  error,  because  the  Court,  in  passing  on 
the  motion  for  a  new  trial,  disregarded  the  evidence  as  imma^ 
terial.     Such  in  fact  was  the  case;  but  it  was  done  by  the 
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Court,  on  the  theory  that  Yallejo  and  Bo^b  still  adhered  to 
the  tree  at  the  (sredup  as  the  mitiU  point,  and  on  which  the 
location  was  made  to  depend,  notwithstanding  that  on  their 
running  the  southern  line  thej  agreed  that  the  first  station, 
as  set  for  the  southwestern  corner^  ^ould  be  moved  several 
chains  north  of  where  it  was  set,  on  measuring  southerly  the 
half  mile  from  the  tree;  and  that  all  the  lines  were  run  and 
marked  and  the  comers  established  in  view  of  the  fact^  that 
the  first  station  had  thus  been  moved  to  the  north.  The  evi- 
dence of  the  declarations  of  Governor  Boggs  might  very  prop- 
erly be  disregarded  as  immaterial,  if  it  could  be  held  that  the 
initial  point  had  been  permanently  fixed  as  contended  for; 
but  the  whole  survey  contradicts  the  idea  that  the  parties  still 
regarded  that  as  the  initial  point — and,  in  fact,  the  Ide  survey 
could  not  have  been  made  as  it  was,  by  begizming  at  the 
marked  tree  at  the  ereek  as  the  initial  point  We  cannot  say 
that  the  Judge  who  tried  the  case  disregarded  this  evidence 
because  it  was  immaterial,  m  if  so,  that  it  was  done  for  the 
same  reason  that  the  Judge  who  refused  the  new  trial  disre- 
garded it;  but  if  the  cause  was  determined  at  the  trial  upon 
the  theory  announced,  in  deciding  the  uKition  for  a  new  trial, 
the  finding  cannot  be  sustained^  for  the  t^Leory  amounted  in 
substance  to  the  doctrine  that  Harriacm,  while  holding  his 
deed  from  Tallejoy  was  bound  by  the  acts  of  Yallejo  and  Boggs 
in  assuming  and  fixing  upon  the  initial  point — and  a  point, 
too,  that  was  immediately  abandoned  by  them,  in  running  and 
making  the  lines  and  locating  the  corners. 

Judgment  reversed,  and  the  cause  remanded  for  a  new  triaL 

By  the  Court,  RHonxs^  J.,  on  petition  for  rehearing. 

The  respondent,  in  his  petition  for  a  rehearing,  suggests  that 
we  have  mistaken  the  evidence  in  several  points,  but  we  have 
carefully  examined  the  record,  and  we  think  we  correctly 
understand  the  facts  of  the  case.  Facts  axe  stated,  in  the 
opinion  of  the  Court,  solely  that  the  course  of  reasoning 
adopted  by  the  Court,  and  the  principles  enunciated,  may  be 
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the  better  understood*  The  Gonrt  doea  not  assuxtie  to  fiiid  the 
facts  in  a  case,  for  it  has  no  authdrity  to  do  ao,  except  in  case 
where  an  nltimate  faot  results^  as  a  conclusion  of  law,  from 
the  proof  of  certain  prior  facts.  If  this  Court  states  the  evi- 
dence in  a  cause,  whether  coarrectly  or  incorrectly,  the  state- 
ment in  no  manner  controls  the  Court  below,  and  cannot  preju- 
dice the  parties,  where  a  new  trial  is  had.  It  is  upon  questions 
of  law,  that  the  decision  of  the  appellate  Court  becomes  the 
law  of  the  case,  and  not  upon  questions  of  fact. 

We  are  of  the  opinion,  from  the  evidence  in  the  record,  that 
the  act  of  Vallejo  and  Governor  Boggs,  in  the  absence  of 
Harrison,  in  fixing  upon  the  initial  point,  did  not  and  could  not 
affect  the  location  of  the  Harrison  tract,  and  we  are  further  of 
the  opinion  that,  as  a  fact  in  the  case,  the  Ide  survey,  as  made 
and  marked  on  the  land,  was  inconsistent  with  the  first  inten- 
tion of  the  parties,  in  taking  the  tree  as  the  initial  point,  and, 
in  effect,  removed  the  initial  point  to  a  position  north  of  the 
tree. 

But  it  18  immaterial  ^ere  they  fixed  the  initial  point,  for 
the  northern  line  of  the  Harrison  la'act  coincided  with  the 
southern  line  of  the  Boggs  tract,  as  it  must  be  ascertained  and 
run,  according  to  the  deed,  without  regard  to  how  Boggs  and 
Vallejo  may  have  run  it  After  the  iiiitial  point  is  established, 
a  line  one  half  mile  in  length  must  be  run  therefrom,  south,  to 
find  the  southwest  comer  of  the  Boggs  traet^  and  the  southern 
line  must  run  from  that  comer,  at  right  angles  with  the  western 
line,  as  described  in  Boggs'  deed  from  Vallejo.  If  the  parties 
owning  the  land  on  both  sides  of  the  true  line,  have  established 
another  line,  by  a  valid  agreement,  or  by  an  acquiescence, 
such  as  we  have  before  indicated,  that  line  will  govern  the 
parties  and  their  vendees. 

The  respondent  objects  that  the  facts  relating  to  the  acqui- 
escence in  the  lin^s  of  the  ten  acre  tract  ca:Bnot  be  considered 
in  this  case,  because^  those  acts,  if  amounting  to  anything,  cre- 
ate an  equitable  estoppel,  and  the  appellant  has  failed  to  plead 
the  estoppel. 

The  objection  would  be  well  taken^  if  it  ia  a  correct  prinei- 
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pie  of  law^  that  the  parcel  of  land,  cat  off  from  the  lands  of 
the  coterminous  proprietor,  by  the  division  line  established  by 
long  acquiescence  of  the  two  parties,  is  held  by  an  equitable 
title.  The  Courts  often  say  that  it  would  be  inequitable  for 
the  parties,  after  such  long  acquiescence  in  a  partition  line,  to 
set  up  another,  as  the  true  line,  according  to  tiie  caUs  of  their 
respective  deeds  —  that  they  are  estopped  from  making  such 
proof;  but  it  is  not  meant  thereby  that  either  party  holds  by 
an  equitable  title,  or  that  title  accrued  to  him  by  estoppel 
It  is  said  in  other  cases  that  after  a  long  acquiescence  in  a 
division  line,  varying  from  the  true  line,  the  Court  is  author- 
ized to  presume  a  grant  of  the  excess,  (see  Adams  v.  Rockwell, 
16  Wend.  285,)  but  it  is  imnecessary  to  presume  anything 
more  than  an  agreement  upon  the  division  line,  for  the  one 
party  does  not  purport  or  attempt  to  sell  or  convqr  to  the 
other  any  land;  nor  does  the  other  set  up  any  right  under  a 
purchase  or  conveyance  of  the  legal  or  equitable  title,  made 
at  the  establishment  of  the  division  line.  The  divii^on  line 
when  thus  established,  attaches  itself  to  the  deeds  of  the 
respective  parties,  and  simply  defines,  not  adds  to,  the  lands 
described  in  each  deed,  in  accordance  vdth  the  understanding 
of  the  parties,  who  are  presumed  to  know  best  their  lands; 
and  if  by  a  mistake  of  the  parties,  one  deed  is  in  that  manner 
made  to  include  more  than  the  calls  of  the  deed  would  actually 
require,  the  grantee  of  the  deed  holds  the  excess  by  the  same 
tenure  that  he  holds  the  main  body  of  his  lands.  This  prin- 
ciple is  well  expressed  by  Judge  Ryland  in  Blair  v.  Smith,  16 
Mo.  273.  He  says:  ^^  We  consider  this  case  thus:  Two  own- 
ers of  contiguous  lots  or  tracts  of  land,  each  having  his  deed 
for  his  lot  or  tract,  agree  with  the  other:  We  fix  this  mark  on 
the  earth's  surface  as  the  line  called  for  in  my  deed;  this  mark 
as  the  line  called  for  in  your  deed ;  here  is  the  line  between 
us^  My  land  mentioned  in  my  deed  comes  up  to  this  mark, 
or  this  fence,  or  this  wall,  on  this  side,  and  your  land  comes 
to  the  same  on  that  side.  *  *  Such  boundary  thus  agreed 
upon  shall  be  considered  the  true  one,  and  eadi  one  consid- 
ered as  the  owner  of  the  land  mentioned  in  his  deed,  thus 
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marked  out  to  that  boundary  between  them."  In  Jackson  v. 
Ogden,  4  Johns.  142,  Mr.  Justice  Spencer,  in  speaking  of  the 
acts  of  one  of  the  lessors  of  the  plaintiff,  says:  "It  is  not, 
however,  to  be  controverted  that  parties  whose  rights  to  real 
property  may  be  perfect,  and  the  boundaries  of  which  may  be 
susceptible  of  certain  and  precise  ascertainment,  may  by  their 
acts  conclude  themselves  by  establishing  other  and  different 
boundaries." 

The  same  doctrine  is  announced  in  several  of  the  cases  cited 
in  the  opinion  delivered  in  this  case.  In  Boyd's  Lessee  v. 
Graves,  4  Wheat  418,  it  is  said,  in  commenting  upon  the  fact 
that  a  dividing  line  had  been  run  by  a  surveyor,  by  agreement 
of  the  parties,  more  than  twenty  years  previous  to  the  com- 
mencement of  the  action,  that  the  agreement  was  not  a  con- 
tract for  the  sale  or  conveyance  of  lands  and  had  no  ingredient 
of  such  a  contract  In  the  Courts  of  Pennsylvania  it  is  held 
that  "  adjoining  owners  who  adjust  their  partition  line  by  parol, 
do  not  create  or  convey  any  estate  whatever  between  them- 
selves; no  such  thought  or  intention  influences  their  conduct; 
after  their  boundary  is  fixed  by  consent,  they  hold  up  to  it  by 
virtue  of  their  title  deeds,  and  not  by  virtue  of  a  parol  trans- 
fer." (Hagey  v.  Detweiier,  35  Penn.  409 ;  Perkins  v.  Oay,  3 
Serg.  and  Rawle,  381.) 

The  party  holding  land,  dependent  on  a  division  line  estab- 
lished between  contiguous  owners,  by  their  acquiescence  for  a 
space  of  time  equal  to  the  time  prescribed  by  the  Statute  of 
Limitations,  as  a  bar  to  an  action  for  the  recovery  of  the  poa- 
session  of  real  property,  holds  it  by  l^al  title. 

Mr.  Justice  Sawysb  expressed  no  opinion. 


ATHEARN  t;.  POPPE,  and  BOURS  i;.  WALSH. 

Wkit  of  Bbbob  to  trk  Sufhbmb  Coubt  ov  thi  United  Statks. —  A  writ  of 
error  does  not  Ho  to  the  Supreme  Court  of  the  thilted  Btatet  flrom  the 
jodgmeiit  of  the  Supreme  Coort  of  thta  State,  Ixj  whKh  JndgAient  It  li 
decided  that  where  a  State  School  land  warrant  Is  located  apon  lands  pre- 
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Tfously  occti|^led  and  settled  upon  bj  anotber,  and  pre-empted  by  hSm,  onder 
the  lawi  of  the  United  States,  the  patent  Issued  by  the  State  ander  tke 
location  Is  Told,  and  the  patentee  cannot  maintain  an  action  against  tbm 
pre^mptloner  to  recover  possession  of  the  same. 
Same. —  The  construction  of  an  Act  of  Congress  was  not  necessary  In  ren- 
derlDg  such  Judgment,  but  the  State  law  under  which  the  warrant  was 
located  afforded  a  rule  for  the  complete  determination  of  the  rights  «f  tlie 
party  who  made  the  location. 

Application  for  citation  to  the  appellants  on  a  writ  of  error 
from  the  Supreme  Court  of  the  United  States  issued  by  the 
Clerk  of  the  Circuit  Court  for  California  to  the  Judges  of  the 
Supreme  Court. 

Judgments  were  rendered  in  the  District  Court,  Fifth  Judi- 
cial District,  San  Joaquin  County,  in  favor  of  the  plaintiffs. 
The  defendants  appealed,  and  the  judgments  were  reversed  by 
the  Supreme  Court  at  the  April  Term,  eighteen  hundred  and 
sixty-four.  The  cases  are  not  reported,  the  judgments  hav- 
ing been  reversed  on  the  authority  of  Terry  v.  Megerle,  24  CaL 
609.  The  facts  in  these  cases  were  similar  to  those  of  Terry 
V.  Megerle. 

George  Cadwtdader,  for  the  citation. 

Oeorge  W.  Tyler,  against  granting  citatioiu 

Sanderson,  C.  J. 

These  are  actions  of  ejectment  In  the  Court  below  tfie 
plaintiffs  recovered  judgment.  The  defendants  appealed  to 
this  Court,  and  the  judgments  were  reversed  and  the  Court 
below  directed  to  enter  judgments  in  favor  of  the  defendants. 
The  plaintiffs  now  present  writs  of  error  directed-  to  the  Jus- 
tices of  this  Court,  issued  by  the  Clerk  of  the  Circuit  Court 
of  the  United  States  for  the  ilTorthem  District  of  California, 
and  ask  that  citations  to  the  defendants  in  error  may  be  issued. 
The  plaintiffs  claim  title  by  virtue  of  the  location  of  School 
land  warrants  and  a  patent  issued  by  and  under  the  laws  of 
this  State.  The  defendants  claim  ti^e  under  the  pre-emption 
laws  of  the  United  States.    The  defendants  had  occupied  and 
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settled  upon  tbe  lands  in  controyerey  as  pre-emptidAecre  tindelr 
the  lavfs  of  the  United  States  prior  to  the  location  by  plain* 
tifFs  ci  their  School  warrants  nnder  the  laws  of  this  State. 

No  opinions  were  delivered  by  the  Court  in  theae  eases,  but 
they  were  decided  in  general  terms  upon  the  authority  of  Terrjf 
V.  Megerle,  24  CaL  609,  decided  at  the  same  term,  the  con- 
trolling questions  in  all  three  being  similar  in  the  judgment  of 
the  Court  Hence,  the  precise  grounds  upon  which  the  de> 
cision  of  theae  casee  was  based  does  not  appear,  nor  has  it  been 
specifically  determined  what  questions  were  necessarily  in* 
volTed  therein. 

It  is  claimed  that  these  cases  fall  within  the  third  class  men- 
tioned in  the  twenty-fifth  section  of  the  Federal  Judiciary  Act 
of  seventeen  hundred  and  eighty-nine,  which  is  described 
thus:  ^^ Or  where  is  drawn  in  question  the  construction  of  any 
clause  of  the  Oanstitution,  or  of  a  treaty,  or  statute  of,  or 
eoinmission  held  under  the  United  States,  and  the  decision  is 
against  the  title,  right,  privilege  or  exemption  specially  set 
up  or  claimed  by  either  party,  under  such  clause  of  the  said 
Constitution,  treaty,  statute  or  oommission ;"  and  it  is  argued 
that  we  have  constaied  the  eighth  section  of  the  Act  of  Con- 
gress of  the  4th  of  September,  1841,  entitled  an  Act  ^'to  ap- 
propriate the  proceeds  of  tbe  sales  of  the  public  lands  and 
to  grant  pre-emptioQ  rights ;''  and  also  the  sixth  section  of  the 
Act  of  March  8d,  1858,  providing  for  the  survey  of  public 
lands  in  California  and  the  granting  of  pre-emption  rights 
therein,  and  other  purposes ;  and  that  we  have  decided  against 
the  title  of  the  plaintiffs  "specially  set  up  or  claimed"  under 
those  statutes.  If  this  has  been  done  and  the  same  was 
necessary  to  a  complete  determination  of  these  cases,  the 
plaintiffs  are  undoubtedly  respectively  entitled  to  their  cita- 
tions. 

In  my  judgment  the  construction  of  those  statutes  was  not 
directly  and  necessarily  involved  in  the  final  determination  of 
these  cases,  for  it  may  be  conceded  that  the  State's  title  to  the 
land  in  question,  under  the  Act  of  September  4th,  1841,  was 
perfect  and  complete  at  the  time  the  State  land  warrants  of 


634      SUPREME  CODBT— JULY  TERM,  1864. 

Ailieani  «.  Poppe,  and  Bonn  •..Walih. 

the  plaintiffs  were  located,  and  yet  their  title  most  fail  under 
the  very  terms  of  the  State  Act  by  which  their  location  was 
authorized.  The  third  section  of  that  Act  reads  as  follows: 
'^  The  parties  purchasing  such  warrants^  and  their  assigns,  are 
hereby  autliorized,  in  behalf  of  this  State,  to  locate  the  same 
upon  any  vacant  and  unappropriated  lands  belonging  to  the 
United  States,  wiAin  Oie  State  <rf  California,"  etc  ♦  ♦  * 
By  this  section  the  plaintiffs  were  made  the  agents  of  the 
State  for  the  purpose  of  locating  their  warrants,  but  they  were 
expressly  restricted  to  vacant  and  unappropriated  lands. 
EJence,  by  the  terms  of  the  Act  under  whidi  they  claim  to 
have  (4>tained  the  State's  tide,  their  title  fails,  for  the  land  in 
controversy  waa  not  at  the  time  of  their  location  vacant  and 
unappropriated,  but  on  the  contrary  was  settled  upon  and  oc* 
cupied  by  the  defendants  with  tlie  right  to  pre-empt  the  same 
under  the  laws  of  the  United  States.  The  policy  of  the  State, 
as  indicated  by  the  third  section  of  the  Act  in  question,  was  not 
to  interfere  with  the  rights  of  actual  settlers  upon  public  lands 
under  the  preemption  laws  of  the  United  States ;  but  had  such 
been  her  policy  the  Act  would  have  been  so  far  inoperative  on 
the  ground  of  repugnancy  to  the  laws  of  Congress,  which,  upon 
all  questions  touching  the  public  lands  of  the  United  States, 
are  paramount  It  being  conceded  that  the  defendants  were 
in  the  occupation  of  the  land  at  tlie  time  the  plaintiffs'  locati<ni 
was  made,  the  State  law  afforded  a  rule  for  the  complete  de- 
termination of  their  rights  in  the  premises  and  no  resort  to 
Federal  laws  was  neoessaxy. 
.    Citations  denied. 
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THE  PEOPLE  OF  THE  STATE  OF  CALIFORNLA.  o» 
THE  Relation  of  the  CENTRAL  PACIFIC  RAIL- 
ROAD Co.  OF  CALIFORNIA  v.  HENRY  P.  COON, 
Mayob,  henry  H.  hale,  Auditob,  and  JOSEPH  S. 
PAXON,  Tbxasussb  op  the  City  and  County  of  San 

FSANOISOO. 

OOMPBoxxM  09  CixneBAL  PAcmc  llAn.»aAn  Compaht  Wixb  San  Fian- 
CISCO. — ^Th«  Act  of  the  Legislature,  paned  April  4tli,  1864,  authorising  tho 
Board  of  Snpenrisors  of  the  Citj  and  Gonntj  of  San  Frandsco  to  compromise 
and  settle  all  claims  upon  the  part  of  the  Western  Pacific  Railroad  Company 
and  the  Central  Pacific  Railroad  Company,  for  bonds  claimed  by  said  com* 
panics,  of  said  dty  and  eonnty,  under  the  Act  of  April  22d,  1868.  fully 
empowered  said  Board  of  Superrisors  to  make  a  settlement  with  said  Central 
Pacific  Railroad  Company,  by  the  terms  of  which  the  company  released  its 
dalm  for  the  six  hundred  thousand  dollars  of  bonds  claimed  nnder  the  Act 
«(  1868,  and  accepted  in  place  thereof  bonds  of  said  dty  and  county  to  the 
amount  of  four  hundred  thousand  dollars,  and  the  dty  and  county  released 
its  right  to  stock  in  the  company,  and  withdrew  its  subscription  to  tlie  capi- 
tal stock  of  the  same.  Said  Act  also  fully  empowered  and  authorised  ths 
said  dty  and  county  to  compromise  with  the  Central  Pacific  Railroad  Com* 
pany,  without  eompromidng  with  the  Western  Pacific  Railroad  Gomi>any 
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porators  of  the  City  and  County  of  San  Frandsco  did  not  acquire 
right  in  the  capital  stock  of  the  Central  Padfic  Railroad  Company,  separate 
and  distinct  from  the  munldpal  corporation,  as  to  disable  the  Legislature 
from  conferring  on  the  Board  of  Superrlsors  the  authority  to  settle  the 
•  claim  of  said  company  for  dz  hundred  thousand  dollars  of  the  bonds  of  said 
dty  and  county,  by  withdrawing  the  subscription  of  the  city  and  county  to 
the  capital  stock  of  said  company,  and  releasing  its  right  to  stock,  and  ex- 
ecuting a  less  amount  of  bonds  in  lieu  thereof. 

Municipal  OOBPOBATXOifw — A  municipal  corporation  Is  an  entity,  possesdng 
for  many  purposes  the  attdbutes  of  indlTiduality,  and  in  the  exercise  of  its 
legitimate  powers  can  only  act  by  and  through  its  agents  appointed  in  the 
mode  prescribed  by  the  law  of  its  creation.  The  rights  of  the  individual 
corporators  of  a  municipal  corporation  can  only  be  enjoyed  by  and  through 
the  agents  appointed  by  law  to  exercise  the  corporate  powers. 

Judgment  in  Fbench  v.  TnscHnicAKn,  24  Cau  518^ — The  Judgment  of  the 
Supreme  Court  In  the  case  of  Freneh  ▼.  Te9ehetnaker,  was,  in  a  qtialifled  sense, 
a  final  Judgment,  oompelllng  the  Board  of  Soperdsors  of  the  City  and  County 
of  San  Francisco  to  execute  and  deliver  to  the  Central  Pacific  Railroad  C<Hn* 
pany  the  six  hundred  thousand  dollars  in  the  bonds  of  said  city  and  county, 
as  specified  in  the  Act  of  April  22,  1868. 

pBAcnca  nr  GAsas  ouanrAiiLT  CoicicnircH»  m  thb  BurasMi  Couar. —  Where 
a  judgment  is  rendered  in  the  Supreme  Court,  as  a  court  of  original  Juris- 
diction, on  an  application  for  a  writ  of  mandate,  an  application  for  a  re- 
hearing will  not  be  entertained  unless  a  motion  for  a  new  trial  is  made  te 
the  manner  prsseribSd  by  the  Fraetlos  Act  In  oaaas  addag  in  the  IMstrlet 
Court. 

Application  to  the  Supreme  Court  for  writ  of  mandatei 
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The  facts  are  stated  in  the  opinicm  of  the  Court 

Shafier,  (hold  A  DurineOe,  for  Relator. 

The  law  of  186»,  (Stata.  p.  880,)  authorizing  the  Board  of 
Supervisors  to  make  subscriptions  to  the  capital  stock  of  the 
Pacific  Railroad  was  oonstitutionaL  (French  ▼•  Tesehemaker, 
24  CaL  518.) 

The  vote  of  approval  by  the  doctors  of  San  Francisoo  was 
not  necessary  to  the  validity  of  the  law^  but  only  a  condition 
precedent  to  the  exercise  of  the  new  franchise  granted  to  the 
Board  of  Supervisors.  (Bank  of  Borne  v.  ViUage  of  Borne,  18 
K.  Y.,  4  Smith,  88 ;  Clarke  v.  City  of  Bocheder,  24  Barb.  446 ; 
Coming  v.  Green,  28  Barb.  88.) 

The  Legislature  had  the  power  to  direct  the  Supervisors  of 
San  Francisco  to  levy  six  hundred  thousand  dollars  by  taxa- 
tion, and  pay  it  to  the  Central  Pacific  Railroad  without  any 
vote  of  the  people  of  that  city  and  counly.  They  might  have 
done  so  after  the  people  had  been  authorized  to  vote  upon 
the  question,  and  on  such  vote  had  refused  to  levy  the  tax. 
They  might  have  imposed  the  tax  without  any  subscription 
being  made,  or  any  stock  or  other  consideration  received, 
except  the  incidental  benefit  from  the  construction  of  the 
road,  and  of  the  nature  and  extent  of  that  benefit  the  L^sla- 
tore  is  the  exclusive  judge. 

"  The  L^slature  is  not  confined  in  its  appropriation  of  the 
public  moneys,  or  of  the  sums  to  be  raised  by  taxation  in  favor 
of  individuals,  to  cases  in  which  a  legal  demand  exists  against 
the  State.  It  can  thus  recognize  claims  founded  in  equi^  and 
justice  in  the  largest  sense  of  these  terms,  or  in  gratitude  or 
charity.  Independently  of  express  constitutional  restrictions, 
H  can  make  appropriations  of  money  whenever  the  public  well 
being  requires  or  will  be  promoted  by  it;  and  it  is  the  judge 
of  what  is  for  the  public  good.  It  can,  moreover,  under  the 
power  to  levy  taxes,  apportion  the  puUie  bordena  among  all 
the  tax  paying  citizens,  of  the  State,  or  among  those  of  a  par- 
ticular section  or  political  division.  It  is  well  settled  that  the 
authority  to  raise  money  by  the  exereiae  el  the  taxing  power 
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is  not  in  conflict  with  the  constitntionid  provisions  protecting 
private  property  from  seizure.  The  two  principles  co-exist  in 
the  Constitution^  and  it  is  not  difficult  to  distinguish  between 
them.*'  (Town  of  Qwlford  v.  SuperviaorB  of  Chenango,  3 
£eman,  13  Smith,  143 ;  Brewster  V.  City  of  Syracuse,  19  N. 
T.,  5  Smith,  116;  The  People  v.  Mayor  of  Brooklyn,  4  N,  Y., 
4  Const.  419;  Providence  Bank  v.  Billings,  4  Peters,  514> 
661-563;  McCuOoch  y.  Maryland,  4  Wheat  428;  Blanding 
V.  Burr,  18  Cal.  856.) 

An  eminent  instance  of  a  large  debt  founded  upon  a  merely 
valuable  or  meritorious  consideration  and  forced  upon  a  munic- 
ipal corporation  by  Act  of  the  Legislature,  will  be  foimd  in 
Laws  1858,  page  183,  section  2. 

All  the  corporate  franchises  of  the  City  and  County  of  San 
Francisco  are  repealable  by  the  Legislature,  and  it  can  there- 
fore have  no  vested  right  under  the  grant  of  a  franchise  which 
the  Legislature  cannot  divest  (Const,  of  California,  Art  IV, 
See.  31;  McLaren  v.  Pennington,  1  Paige,  102.) 

And  this  power  to  alter  and  repeal  is  not  restricted  by  any 
legislative  limitations  existing  in  the  Constitution  at  the  time 
when  the  original  law  is  passed,  but  may  be  exercised  under 
the  fullest  power  of  legislation  contained  in  the  Constitution 
as  subsequently  amended  and  easting  at  die  time  when  the 
alteration  or  repeal  is  made.  When  the  charter  of  a  railroad 
corporation  contained  a  clause  authorizing  the  Legislature  to 
repeal  or  alter  it,  the  alteration  of  the  charter,  by  -the  Le^sla- 
ture,  made  on  the  application  of  the  directors,  without  con- 
sulting the  stock  subscribers,  does  not  absolve  the  latter  fr6m 
their  subscription.     (10  Barb.  261.) 

The  franchise  granted  to  the  Board  of  Supervisors,  authot^ 
izing  them  to  hold  railroad  stock,  was  an  extraordinary  fran- 
chise; so  extraordinary,  fliat  it  -was  at  first  held  under  our 
Constitution  to  be  unconstitutional.  {Low  v.  Marysville,  6 
Oal.  '214.)  But,  like  all  corporate,  franchises,  the  power  of 
re]^al  is  expressly  reserved  in  the  Constitution.  (Const  Cal. 
Art  IV,  §31.) 

This  franchise  could,  therefore,  be  repealed  at  any  time  by 


638        SUPREME  COURT— JULY  TERM,  1864, 

People  ••  Goon  et  ale. 

the  Legislature;  that  ia  to  sa; — The  Legialature  might  with- 
draw the  power  to  hold  railroad  stock,  and  prescrihe  the 
mode  in  which  the  city  should  dispose  of  it  (Angel  &  Ames 
on  Corporations,  Clu  XXTT,  §  2,  p.  783 ;  McLaren  t.  Penning^ 
ton,  1  Paige  Ch.  R.  102.) 

The  Legislature  could  not  grant  an  irrepealable  franchise 
to  a  municipal  corporation.  This  would  be  allowing  one 
Legislature  to  trammel  the  constitutional  powers  of  all  its 
successors.  If  a  Legislature  authorizes  a  municipal  corpora- 
tion to  issue  bonds  under  a  limitation  that  they  shall  be  paid 
by  a  tax  which  is  unconstitutional,  the  result  is,  not  that  the 
bonds  are  invalid,  but  that  they  shall  be  provided  for  by  a 
tax  which  is  not  subject  to  any  constitutional  objection,  (fiilr 
man  v.  City  of  Sheboygan,  2  Black  U.  S.  R  510.) 

The  power  to  subscribe  for  stock,  or  to  compromise,  in- 
cludes the  power  to  pay  money,  or  to  issue  bonds  or  other 
securities,  and  in  the  form  prescribed  in  the  ordinance.  (2 
Kent  Comm.  278,  etc.  text  and  notes;  Berry  v.  Merchants* 
Exchange  Company,  1  Sandf.  Ch.  R.  280,  288;  Reinboth  v. 
Mayor  of  Pittsburg,  41  Penn.  278,  280,  283 ;  SeSbert  v.  Mayor 
of  Pittsburg,  Sup.  Ct  IT.  S.  Dec  Term,  18630 

H.  H.  Haight,  for  Defendants. 

The  Act  of  April,  1864,  confers  upon  a  municipal  corpora- 
tion a  special  power,  and,  like  all  municipal  charters  and 
special  powers,  muat  be  strictly  construed  and  doaely  pur- 
sued. (Sedgwick  on  Stat  Cons.  465-7,  321-8,  338-40;  8 
Comstock,  483;  21  Penn.  22;  5  Cal.  214;  18  CaL  640;  20 
Cal.  96;  French  v.  Tesehemaker  et  al,  24  Cal.  618.) 

The  power  to  compromise  and  settle  is,  under  the  Act  of 
1864,  a  special  power,  and  must  be  confined  within  the  terms 
employed. 

Restrictions  upon  the  powers  of  municipal  oorporaticiis  are 
the  settled  policy  of  our  laws. 

The  rules  of  construction  applicable  to  municipal  charters 
are  those  always  applied  to  grants  of  special  powers  where 
the  State   confers   or   delegates   a  part   of   its   aovereignty. 
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Much  more  strict  will  be  the  oonfitructian  when  it  ia  soughti 
under  the  power,  to  donate  to  a  private  corporation  nearly  half 
a  million  of  dollars  of  public  revenue,  without  reckoning  inter- 
est on  the  bonds  to  be  issued. 

Applying  these  rules  to  the  Act  of  1864,  we  daim  that  the 
Act  authorizes  no  more  than  a  reduction  of  the  amount  of 
subscription,  and  a  change  of  the  mode  of  payment  to  ^'cash 
or  other  security  in  place  of  bonds.''  It  does  not  mdhorize  a 
donation  of  four  hundred  thousand  doUars,  or  any  other  amount ; 
in  other  words,  it  authorizes  a  wbscription  for  any  amount 
less  than  six  hundred  thousand  dollars,  payaUe  *^  in  cash,  etc, 
in  place  of  the  bonds/*  etc. 

What  was  the  claim  to  be  settled  t  It  was  not  a  daim  for 
damages,  for  money  or  bonds  without  equivalent  It  was  a 
claim  to  exchange  certificates  of  stock  for  bonds.  To  settle 
such  a  claim  is  to  fix  the  amount  of  stftiscription  by  reducing  it, 
if  possible,  not  by  making  a  donation. 

E.  A  C.  UcAUister,  also  for  Defendants. 

The  decision  in  Fren(A  v.  Teschemaker  adjudicated  the  con- 
stitutionality of  the  seventeenth  section  of  tiie  statute  of  April 
22,  1863,  and  went  no  further. 

The  previous  mandamus,  sued  out  on  the  relation  of  ^'  The 
Central  Padfic  Railroad  of  Oalif omia "  against  the  Board  of 
Supervisors  of  the  City  and  County  of  San  Francisco,  com- 
manded said  Supervisors  to  make  the  six  hundred  thousand 
dollars  subscription  called  for  by  the  Act  of  April  22d,  1868, 
and  which  had  been  voted  at  the  special  election  held  under 
the  provisions  of  that  statute;  but  did  not  dispose  of  the  objec- 
tions raised  to  the  issuance  of  the  bonds,  which  was  a  matter 
by  no  means  identical  with  the  question  of  subscription. 

The  right  of  the  railroad  company  to  demand  of  the  Super- 
visors the  act  of  subscription,  was  one  thing;  but  their  right  to 
exact  the  issuance  of  the  bonds  was  quite  another  thing. 

Besides,  the  Act  of  April  4,  1864,  excludes  from  the  com- 
promise any  such  bonds  as  were  contemplated  by  the  statute 
of  April  22,  1863.    The  language  is,  ^io  compromise  and  settle 
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aU  claims,  etc.,  for  cash  or  oiker  security j  in  place  of  bonds 
claimed  by  said  companies  of  said  city  and  county,  under  an 
Act,  etc/* 

However  large  and  unlimited  the  powers  given  by  the  Act 
of  April  4,  1864,  there  is  one  kind  of  security  clearly  inter- 
dicted, to  wit:  Such  bonds  as  the  statute  of  1863  called  for; 
the  comp]V>mise  is  to  substitute  something  in  their  place  and 
•tead.  How,  then^  can  this  stHtuiory  power  be  construed  to 
authorize  the  issuance  of  the  original  bonds  ?  (Starin  v.  The 
Tovm  of  Genoa,  28  N.  Y-  0  Smith,  454,  465. 

The  Act  of  April  4,  1864,  has  been  misconstrued;  it  does 
not  relieve  San  Francisco  from  her  subscription,  but  simply  au- 
thorizes' its  liquidation  ''in  cash  or  other  security/'  in  lieu  of 
the  bonds  originally  proposed. 

The  statute  of  April  32,  1863,  is  neither  expressly  nor 
impliedly  repealed  by  thb  Act  of  April  4,  1864.  Its  existence, 
validity,  and  operative  foroe,  have  been  recently  recognized  by 
this  Court  in  the  decision  as  to  the  previous  m^mdamus. 

"Whenever  two  Acts  caii  bp  o^ade  to  stand  together,  it  is 
the  duty  of  a  Judge  to  give  both  of  them  full  effect  Even 
where  i&ey  a:^e  i^emingly  repugnant,  they  must,  if  possible, 
have  duch  a'  construction  that  one  may  not  be  a  repeal  of  the 
other,  unless  the  latter  one  contain  negative  words,  or  the  in- 
tention to  repeal  is  made -manifest  by  some  intelligible  form  of 
expression,''  (Brown  v.  County  Gommimoners,  21  Penn.  43^ 
Bowen  v«  Lease,  6  Hill,  226.) 

The  law  recognises  interests  and  rights  in  the  individual 
corporators  of  a  municipality  as  beneficiaries,  or  cestui  que 
trusts,  Separate  and  distinct  from  those  of  the  I^gal  entity, 
called'  tlie  corporation,  which  stands  merely  as  the  trustee  of 
these  corporatoria,  holding  the  l^al  title  of  the  corporate  prop- 
erty. (Wetmore  y.  Story,  3  Abbott  Pr.  R  274-276;  Wood  v. 
Draper,  4  Abbott  Ft.  B.  SM,  324;  Eedfield  on  Railways,  415, 
note*)'    •  • 

The  proposition  thkt  the  State  has  no  power  to  divest 
-rastedirij^^  or  to  impair  liieiobMg^tion  of 'contracts^  applies 
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By  the  Oowt^  ChmBSr,  J. 

The  Le^al^ture  of  this  State^  bj  an  Act  passed  in  18|S3, 
authorized  the  Board  gt  Supervisors  of  the  City  and  County 
of  San  Francisoo  tx>  take  and  subscribe  one  million  dollars  in 
the  aggr^te  to  the  capital  eiink  of  ^'  The  Western  Pacific 
Sailroad  Company**  aild  "The  Central  Padfie  Raiboad  Com- 
pany of  California,"  and  to  piMmde  for  the  payment  of  the 
same.  (Laws  of  1863,  p.  380.)  By  this  Aet  it  was  made  the 
duty  of  the  Board  of  Supervisees  to  order  a  special  election 
for  the  purpose  of  submitting  to  the  electors  of  the  city  and 
ooimty  the  proposition  for  the  Board  to  take  and  subscribe  four 
hundred  thousand  dollars  to  the  capital  stock  of  ^'  The  Western 
Pacific  Railroad  Company/'  and  also  the  proposition  for  the 
tame  Board  to  take  and  subscribe  six  hundred  thousand  dollars 
to  the  ci^ital  stock  of  ^'  The  Central  Pacific  Railroad  C(»npany 
of  California.'^  It  was  provided  by  thb  Act  that  if  a  majority 
of  the  electors  voting  waa  in  favor  of  the  proposition  to  suh- 
toribe  for  the^  atock  of  said  oompanies,  then  it  should  become 
the  duly  of  the  Board  to  take  and  subscribe^  in  the  name  of 
the  City  and  Oounlgr  of  San  Franeisco,  for  its  uae,  beoaefit  and 
advantage,  to  the  capital  stock  of  each  of  said  companies  in  the 
amounts  specified,  and  therefor  to  pledge  the  f aiUi  of  the  city 
and  county  for  the  payment  of  the  same,  in  the  manner  pro- 
vided in  the  Act  The  Act  also  provided  that  the  subscrip- 
tion should  be.  made  conditioned  to  be  paid  in  the  bonds  of  the 
city  and  oounsly,  which  should  be  issued  in  the  sum  of  one  thou- 
sand dollars  each,  from  time  to  time,  as  the  work  should  pro- 
gress on  the  railroad,  1^  a  Board,  consisting  <d  the  President 
of  the  Board  of  Supervisors^  oth^wise  called  the  Mayor  of  the 
City  and  County  of  San  Pranciseo,  and  the  Auditor  and  Treas- 
urer of.sfdd  oity  and  county,  and  styled  the  "Pacific  Railroad 
Xow-  Qosunissioness*''    The. special  frl^ction  was  hdd,  and  the 

Vol.  XXV.— .41 


642      SUPKEME  COURT  — JUIY  TERM,  1864. 

People  9.  Cooa  «f  ol«. 

result  of  it  was  that  a  majority  of  the  electors  was  in  favor  of 
the  proposition  submitted. 

In  April,  1864,  an  Act  was  passed  by  the  L^slature  by 
which  die  same  Board  of  Supervisors  was  authorized  and 
empowered  ''To  compromise  and  settle  all  daims  upon  the 
part  of  the  Western  Pacific  Railroad  and  the  Central  Pacific 
Railroad  for  cash  or  other  security,  in  place  of  bonds  claimed 
by  said  companies  of  said  ci^  and  county,  under  an  Act  to 
authorize  the  Board  of  Supervisors  of  the  City  and  County  of 
San  Francisco  to  take  and  subscribe  one  million  dollars  to  the 
capital  stock  of  the  Western  Pacific  Railroad  Company  and 
the  Central  Pacific  Railroad  Company  of  California,  and 
to  provide  for  the  payment  of  the  same,  and  other  matters 
relating  thereto,  approved  April  32d,  1868 ;  provided,  that  the 
power  to  make  such  compromise  shall  vest  in  said  Board  of 
Supervisors  only  after  and  in  case  said  Board  of  Supervisors 
shall  be  compelled  by  final  judgment  of  the  Supreme  Court 
to  execute  and  deliver  the  bonds  specified  in  said  Act'' 
(Laws  1868-4,  p.  888.) 

The  Board  of  Supervisors  having  declined,  after  request  to 
take  and  subscribe  to  the  capital  stook  of  the  Ceoitral  Pacific 
Railroad  Company,  an  application  was  made  to  this  Court  for 
a  peremptory  writ  of  mandamus  to  compel  said.  Board  to  pro- 
ceed to  make  the  subscription  and  issue  the  bonds  therefor  as 
provided  in  the  Act  of  1868.  The  respective  parties  to  that 
proceeding  appeared  by  counsel  and  argued  the  questions 
involved  therein,  after  which  this  Court  rendered  a  judgment 
granting  the  writ,  which  was  issued  in  June,  1864,  command- 
ing said  Board  of  Supervisors  to  take  and  subscribe  in  die 
name  of  the  City  and  County  of  San  Francisco,  for  its  use, 
benefit  and  advantage,  to  the  capital  stock  of  the  Central 
Pacific  Railroad  Company  of  CUif  ornia  to  the  amount  of  six 
hundred  thousand  dollars,  and  for  the  payment  of  the  same  to 
pledge  the  faith  of  said  cily  and  county  in  the  tiianner  pro- 
vided in  the  Act  of  1868 ;  and  also  oommanding  the  Board  of 
Supervisors  to  make  an  order  directing  the  Board  of  Commis- 
sioners, styled  *^  The  Padfie  Railroad  Loan  Oommiasioners,''  to 
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issue  the  bonds  of  the  said  city  and  county  to  the  Central 
Pacific  Railroad  Company,  upon  the  conditions  as  required 
and  specified  in  and  by  the  provieions  of  the  Act  This  writ 
was  served  on  the  Board  of  Supervisors. 

Pending  the  application  for  a  writ  of  mandamos,  the  Board 
of  Supervisors,  on  behalf  of  the  city  and  county,  and  the 
Central  Pacific  Railroad  Company,  by  its  President,  were 
engaged  in  an  effort  to  efFect  a  compromise  of  the  matter  in 
difference  between  them,  which  resulted,  after  the  writ  had 
been  issued  and  served,  in  an  agreement  upon  the  terms 
thereof;  and  to  cany  the  compromise  agreed  upon  into  effect 
the  Board  of  Supervisors,  on  the  20th  of  June,  1864,  duly 
passed  an  ordinance  entitled  '^  Providing  for  issuing  bonds  to 
Central  Pacific  Railroad  Company."  By  this  ordinance,  after 
reciting  the  Act  of  1868  and  the  election  under  that  Act,  and 
the  judgment  of  this  Court  granting  the  peremptory  writ  of 
mandamus,  and  the  Act  of  1864,  authorizing  and  empowering 
the  Board  of  Supervisors  to  compromise  and  settle  all  claims 
upon  the  part  of  the  Central  Pacific  Railroad  Company  of 
California,  the  people  of  the  City  and  County  of  San  Fran- 
eisoo  ordained  as  follows: 

'^SxcTioK  1.  Fonr  hundred  bonds  of  said  city  and  county, 
each  for  one  thousand  doUars,  with  interest  coupons  attached, 
dated  July  1st,  A.  D.  1864,  in  all  other  respects,  in  fonn, 
substance,  and  exeention,  such  as  are  required  by  said  Act  first 
above  mentioned,  shall  be  forthwith  made,  executed,  and 
delivered  to  said  Central  Pacific  Railroad  Company  of  Cali- 
fornia. 

^'Ssc.  2.  Hie  payment  of  said  bonds  and  coupons  shall  be 
provided  for,  and  made  in  all  respects  as  is  provided  in  said 
Act  of  April  22,  1868^,  and  for  such  payment  the  full  faith 
and  credit  of  said  city  and  county  are  hereby  pledged. 

^'Sso.  8.  Said  bcmds  and  coupons  shaU  be  delivered  to 
said  Central  Pacific  Railroad  Company  of  California  upon  the 
condition  that  the  Board  of  Trustees  or  Directors  of  said 
company,  at  a  regularly  called  meeting  of  the  same,  shall,  by 
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a  vote  duly  recorded,  accept  said  bonds  and  conpona  in  full 
discharge  of  all  obligations  on  the  part  of  said  city  and  county 
to  make  any  subscription  to  the  capital  stock  of  said  com- 
pany, and  for  all  claims,  debts,  dues^  bonds,  and  coupons 
whatsoeyer.  Upcm  the  isening  and  acceptance  of  said  bonds 
and  coupcms,  the  same  shall  be  deemed  to  have  been  so 
received  and  accepted,  in  place  of  the  bonds  and  coupons 
menticmed  and  provided  to  be  given  in  the  Act  of  April  22, 
1863,  before  mentioned.'' 

This  ordinance  was  duly  approved  by  the  Mayor  on  the  2l8t 
of  June,  and  became  a  law  on  that  day.  Immediately  there- 
after the  Central  Pacific  Sailroad  Con^Muay  accepted  the 
proposition  contained  in  said  ordinance,  in  accordance  with 
the  terms  and  ccmditions  thereof,  and  signified  the  same  to  the 
Board  of  Superviaors.  But  the  Mayor,  Auditor  and  Treasurer, 
constituting  the  ^^  Pacific  Bailroad  Loan  Commiasioners," 
refused  to  issue  the  birnds,  as  provided  in  said  ordinanoe,  after 
demand  duly  made  therefor  on  behalf  of  the  Oentral  Paotfic 
Baiboad  Company. 

The  relator  has  applied  by  petitioa  to  this  Oonrt  for  a 
peremptory  writ  of  mandamus  commanding  and  requiring  the 
respondents  to  issue  to  the  Oenitral  Pacific  Bailroad  Company 
of  Califocnia  the  four  hundred  bonds  specified  in  said  ordi- 
nance. To  the  rdator's  petition  setting  forth  the  facts,  in 
substance,  as  hereinbefore  stated,  the  respondents  have  de- 
murred. Tlie  grounds  of  the  demurrer  are  in  subetanoe  as 
follows: 

First —  It  does  not  appear  in  or  by  said  affidavit  and  petition 
that  the  respondents  have  any  legal  authority  or  power  to  exe- 
cute or  deliver  to  saki  Oentral  Pacific  Bailroad  Company  the 
bonds  referred  to  in  said  petition  or  any  part  thereof. 

Second  —  It  does:  not  appear  in  said  affidavit  and  petition 
that  the  Board  of  Supervisors  of  said  City  and  County  of  San 
Frandsco,  or  any  officers  of  said  corporation,  had  any  lawful 
authoritjT'to  issue  or  cause  to  be  issued  to  said  Oentral  Pacifio 
Eailroad  Oompaay  bonds  to  'said  amount  of  £mir  hundred 
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thousand  dollats,  or  any  otilier  amtmnt,  in  the  maimer  or  for 
the.  causes  or  oonsideratiosLa  alleged  in  said  affi&vit  and  peti- 
tion. 

Third — That  said  ordinaaee  nvas  passed  without  any  lawful 
authority,  and  is  wholly  illegal  and  void 

Fourdi  —  That  the  Act  of  the  L^slature  of  this  State,  ap- 
proved April  4th,  1864,  so  far  aa  the  same  awthorixes  or  at- 
tempts to  authorize,  this  issuing  of  bonds  by  the  said  city  and 
coimty  to  the  Central  Pacific  Bailroa^  Company,  or  the  pay- 
ment by  said  Board  of  Supervisors  to  said  company  of  cash  or 
other  securities,  is  in  conflict  with  the  Coastitntion  of  this  State, 
and  is  null  and  void. 

The  respondents  for  answer  to  the  petition  deny  Aat  the 
Board  of  Supervisors  at  any  time  became,  or  were  lawfully 
bound  or  obliged,  to  subscribe  six  hundred  thousand  dollars, 
or  any  other  sum,  to  the  capital  stock  of  the  Central  Pacific 
Kailroad  Company  of  California,  or  to  make,  execute,  or  deliver 
to  said  company  bonds  to  any  amoimt  whatever;  and  they  also 
deny  that  the  judgment  of  this  Court  was  a  final  judgment, 
compelling  them  to  execute  or  deUver  the  bonds  specified  in 
the  Act  of  eighteen  hundred  and  sixty-three;  and  iixey  fur- 
ther deny  that  they  ever  were  or  have  been  bound  by  law  to 
execute  or  deliver  to  the  Central  Pacific  Bailroad  Company  said 
foTix  hundred  bonds;  and  they  insist  that  said  ordinance^ is 
wholly  illegal  and  void^  on  the  ground  that  neither  the  Board 
of  Supervisors  nor  the  Legislature  had  any  right  or  power  to 
make  the  Central  Pacific  Bailroad  Oompahy  a  donation  of  four 
hundred  thousand  dollars,  or  any  other  sum  of  money  belong- 
ing to  the  City  and  County  of  San  Francisco* 

The  Act  of  eighteen  hundred  and  sixty-three  conferred  on 
the  corporate  authorities  of  the  City  and  County  of  San  Fran- 
cisco certain  powers  which  were  not  comprehended  by  the 
^neral  grant  of  powers  contained  in  the  Act  consolidating 
the  government  of  said  city  and  county,  passed  by  the  Legis- 
lature in  eighteen  hundred  and  fifty-six.  By  the  last  section 
of  the  Act  of  eighteen  hundred  and  sixty-three  it  is  dediared 
that  this  Act. shall  be  in  force  and  take  effect  from  and  after 
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its  passage.  It  provided  the  mode  by  which  the  electors,  the 
corporators  of  the  cily  and  countyy  might  express  their  will  in 
respect  to  the  privilege  granted  by  the  Act  to  take  and  sub- 
scribe to  the  capital  stock  of  the  railroad  companies.  The 
duty  to  submit  the  proposition  to  the  electors  of  the  city  and 
comity  as  to  whether  or  not  stock  of  the  railroad  companies 
should  be  taken  and  subscribed  for  the  use,  benefit  and  advan- 
tage of  San  Eranoisco  was  imposed  on  the  Board  of  Super- 
visorSy  and  the  electors  were  provided  with  the  opportunity 
of  expressing  their  choice  on  the  subject.  The  creation  of  this 
law  did  not  depend  on  the  vote  of  the  electors,  and  therefore 
the  objection  that  was  interposed  to  the  Act  considered  in 
Bwrto  V.  Himrod,  4  Selden,  488,  is  without  force  as  authority 
touching  the  Act  under  examination.  (Blanding  v.  Burr,  13 
OaL  356 ;  The  Bank  of  Borne  v.  The  Village  of  Borne,  18  N. 
T.  41;  Storm  v.  The  Town  of  Genoa,  23  K  Y.  446;  Coming 
T.  Chreene,  28  Barb.  50 ;  Grant  v.  Courier,  24  Barb.  242 ;  Clarke 
V.  Bochester,  84  Barb.  472 ;  Moers  v.  City  of  Beading,  21  Fenn. 
202.) 

By  the  choice  of  the  electors  of  San  Francisco,  an  obliga- 
tion onerous  in  its  character  was  assumed,  for  the  purpose  of 
prospective  benefits,  which  it  was  supposed  would  accrue  to 
the  city  and  county  from  the  construction  of  the  railroads  men- 
tioned in  the  Act,  and  it  has  been  determined  by  the  judgment 
of  this  Court  that  the  Board  of  Supervisors  were  in  duty  bound 
to  take  and  subscribe,  in  the  name  of  the  City  and  County 
of  San  Francisco,  for  its  use,  benefit  and  advantage,  to  the 
capital  stock  of  the  Central  Pacific  Railroad  Company,  as  re- 
quired by  the  provisions  of  the  Act  of  eighteen  hundred  and 
sixty-three,  and  also  to  proceed  to  direct  the  Pacific  Railroad 
Loan  Commissioners  to  issue  the  bonds  of  the  tity  and  county 
to  the  Central  Pacific  Railroad  Company,  upon  the  con- 
ditions required  and  specified  in  and  by  the  provisions  of  the 
same  Act  The  execution  of  this  judgment  has  been  sus- 
.pended,  if  not  entirely  superseded  by  the  joint  action  of  the 
Board  of  Supervisors  of  San  Francisco  on  the  one  party  and 
the  Central  Pacific  Railroad  Company  on  the  other*  under  and 


SUPEEMECOUBT  — JULY  TERM,  1864.        047 

»  ■■  II  ■      ■■■■■■»^^—  ,11  ■         III  — ^^  

PMi»le  «.  OooQ  «*  oto. 

in  pursuance  of  the  proviskms  of  the  Act  of  April,  eighteen 
hundred  and  sixty-four.  But  objections  are  interposed  on  the 
part  of  the  respondents,  to  the  ^ect,  first,  that  the  corporate 
authorities  of  San  Francisco  were  not  clothed  with  power  to 
make  the  compromise  agreed  upon,  and  seeond,  that  the  con- 
tingency specified  in  the  proviso  of  the  Act  of  eighteen  hun* 
dred  and  sixfy-four,  and  which  stands  as  a  condition  precedent 
to  the  existence  of  authority  in  the  Board  of  Supervisors  to 
effect  a  compromise  with  the  railroad  company,  has  not  tran- 


It  is  denied  on  behalf  of  the  respondents  that  the  Act  of 
eighteen  hundred  and  sixty-four  oonferred  upon  the  Board  of 
Supervisors  the  authority  to  compromise  and  settle  the  claims 
which  accrued  to  the  Central  Pacific  Bailroad  Company  in  the 
mode  and  upon  the  trams  specified  in  the  ordinance  set  forth. 
It  is  said  the  claim  to  be  compromised  and  settled  was  not  a 
claim  on  the  part  of  the  railroad  company  for  money  or  bonds 
without  a  consideration  in  return,  but  was  a  claim  to  exchange 
certificates  of  stock  for  bonds,  and  that  to  settle  such  a  claim 
is  to  fix  the  amount  of  subscription  by  reducing  it  if  possible. 
The  Act  authorizing  a  compromise  provides  for  the  settlement 
of  the  claim  of  the  railroad  company  for  cash  or  other  secu- 
rity in  place  of  bonds  claimed  by  the  company,  of  said  city 
and  county,  under  the  previous  Act.  It  can  hardly  be  main- 
tained that  a  settlement  of  the  claim  of  the  railroad  by  taking 
a  reduced  amount  of  bonds  of  the  city  and  county  without  some 
corresponding  benefit  to  the  company  would  amoimt  to  an 
adjustment  of  the  difference  between  the  parties  by  compro- 
mise. But  be  this  as  it  may,  the  statute  is  simply  a  grant  of 
power  to  the  Board  of  Supervisors  to  compromise  and  settle 
the  claim  of  the  compaaiy  for  cash  or  other  security  in  the 
place  of  the  bonds  to  be  issued  under  the  first  Act,  upon  the 
happening  of  the  contingency  mentioned  in  the  proviso,  ^o 
other  limitation  is  placed  upon  the  power  whenever  it  might 
arise  than  the  words  of  the  Aet  itself  import;  that  is,  that 
the  daim  to  be  compromised  and  settled  should  be  satisfied  by 
cash  or  other  security,  in  place  of  the  bonds  to  which  the  c6m- 
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pany  might  be  entitled  under  the  Act  authoriemg  the  sub^ 
Miiiptioii, 

It  ia  insisted  that  the  Act  af  1864  does  not  authorize  San 
Frajicisco  to  withdraw  her  subscription,  from  either  of  the 
railroad  companies.  There  is  nothing  obecuie  or  ambiguouB 
in  the  language  of  this  Act  It  seems  to  us  apparent  that  the 
authority  granted  by  the  Act  was  to  the  Board  of  Sup^visors 
to  compromise  and  settle  the  claims  of  the  respective  com- 
panies oa  such  terms  as  in  the  wisdom  of  the  Board  would 
best  conduce  to  the  interests  of  the  City  and  County  of  San 
Frandscoy  inrovided  such  settlement  could  be  made  for  cash 
or  other  security  in  the  place  of  the  bonds  specified  in  the  Act 
of  1868.  It  is  a  fact  judicially  Imown  to  us  that  at  the  time 
the  Act  of  1864  was  passed,  the  case  of  French  v.  Teschemaker, 
24  Gal.  518,  was  pending  in  this  Court,  by  which  it  was  sought  to 
overthrow,  as  unconstitutional,  the  Act  of  1863,  and  in  that  case 
we  were  advised  that  the  plaintiff  was  in  fact  the  representa- 
tive of  a  considerable  portion  of  the  electors  of  the  City  and 
County  of  San  Franciscoy  who  were  opposed  to  subscribing 
for  stock  of  the  railroad  companies  as  authprised  by  the  Act 
of  1863,  and  by  the  election  held  in  pursuance  of  its  pro- 
visions; and  we  may  well  suppose  that  the  Act  of  1864  was 
passed  in  deference  to  the  opin{o])s  of  those  opposed,  and  who, 
we  are  not  prepared  to  say,  were  not  reasonably  opposed  to 
the  corporation  of  the  City  and  County  of  San  Francisco 
becoming  a  member  of  the  railroad  companies  mentioned  in 
the  Act  of  1863.  So  that  if  the  object  of  the  Act  authorizing 
a  compromise  is  to  be  sought  for  in  the  lig^t  of  concurring 
circumstances,  we  might  justly  conclude  it  was  designed  to 
give  the  City  and  County  of  &m  Francisco  the  opportunity  to 
sever  its  reluctant  connection  with  these  railroad  companies 
by  a  compromise  and  settlement  effecting  such  object. 

It  is  claimed,  however,  that  the  individual  corporators  of 
the  city  and  county  acquired  rights  to  the  capital  stock  of  the 
railroad  companies  as  beneficiaries,  8^>arate  and  distinct  from 
the  municipal  corporation  as  an  entity,  of  which  they  cannot 
be  deprived,  otherwise  than  by.  a  majority  vote  therefor  by  the 
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electors  of  the  city  tind  coimty;  and,  as  a  consequenoe,  it  is 
maintained  that  the  Legislature  had  no  power  to  paas  an  Act 
conferring  on  the  Board  of  Supervisors  the  authority  to  so 
comprcHuise  and  settle  the  claims  of  the  railroad  companies  as 
to  divest  the  individual  corporatoors  of  these  vested  rights  held 
in  trust  for  them  by  the  corporate  authorities.  The  answer  to 
all  this  id,  that  the  corporation  of  the  city  and  county  is  the 
creature  of  legislative  enactment^  and  xA  hgel  contemplation 
is  an  entity  possessii^  for  many  purposes  the  attributes  of 
individuality;  and  in  the  exercise  of  its  legitimate  powers  can 
only  act  by  and  through  its  ageQta^  appointed  in  the  mode 
prescribed  by  the  law  of  its  creation.  The  Act  of  incorpora- 
tion may  be  altered  from  time  to  time  or  repealed  as  the 
Legislature  may  will  it  (Const.  Art.  4,  Sec.  81.)  The  pow-* 
ers  of  the  corporation  may  be  enlarged  or  restricted,  and  the 
Legislature  may  determine  by  law  who^  as  the  representatives 
of  the  corporation,  shall  exercise  the  powers  granted.  Hence 
it  is  that  the  rights  of  the  individual  corporators  can  only  be 
enjoyed  in  subordination  to  the  power  of  the  Legislature  over 
the  subject.  A  contrary  doctrine  carried  to  its  ultimate  con- 
sequences would  require  the  affirmative  consent  of  each  indi- 
vidual corporator  to  every  act  done  by  the  corporate  authori- 
ties affeeting  his  intei^sts  before  he  eould  become  b^und  by 
such  act;  the  result  of  which  would  be  to  raider  entirely 
useless  and  nugatory  the  eorporate  government  of  the  city  and 
county. 

The  Legislature  conferred  the  authority  on  the  Board  of 
Sup6rvi8<»9  to  compromifie  and  settle  the  claims  of  each  of  the 
railroad  companies  menticmed,  for  cash  or  other  securities  in 
place  of  bonds  specified  in  the  preyious  Aet^  provided  it  should 
first  be  determined  by  the  final  judgment  of  this  Oourt  that 
the  Board  were  bound  to  execute  and  deliver  such  bou.da»  By 
this  Aet  the  Board  were  permitted,  in  ease  the  emiditiona] 
contingency  transpired,  to  enter  into  any  eompromide  and  set- 
tlement with  the  Central  Pacific  Railroad  Company  eoming 
within  the  purview  of  the  Act,  which  in  their  judgment  would 
best  subserve  the  interests  of  the  city  and  county.     The  terme 
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of  the  compromise  and  settlement  have  been  agreed  to  npon 
the  hypothesis  that  the  contingency  on  whielt  the  Board  were 
authorized  to  act  has  happened;  and  the  railroad  company,  aa 
a  party  to  that  compromise,  has  the  right  to  its  execution, 
unless  the  condition  on  which  the  authority  of  the  Board  of 
Supernsors  depends  remains  to  arise;  and  this  eondncts  ns  to 
the  inquiry  as  to  whether  the  jndgment  rendered  by  this 
Court  in  the  case  of  the  Central  Pacific  Railroad  Company  of 
California  against  the  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco,  decided  in  June  last,  is  a  final  jndg- 
ment, compelling  the  Board  to  execute  and  deliver  the  bonds 
specified  in  the  Act  of  1863. 

It  is  maintained  on  the  part  of  the  relator  that  the  constmo- 
tion  given  on  behalf  of  the  City  and  County  of  San  Francisoo 
to  the  judgment  rendered  by  tiliis  Court  aa  a  final  jndgm^&t, 
compelling  the  Board  of  Supervisors  to  execute  and  ddiiver  the 
bonds,  is  conclusive  npon  the  city  and  county.  We  think  it 
would  be  going  beyond  any  just  rule  of  law  to  ao  hold,  for 
the  reason  that  the  Board  of  Supervisors  have  not  the  power 
by  a  construction  of  the  effect  of  this  judgment  to  assume  an 
authority  which  depends  f<Mr  its  existence  npon  this  precedent 
condition. 

The  judgment  referred  to  detennined  the  obligation  resting 
upon  the  corporation  of  San  Francisco  to  take  and  subscribe 
to  the  capital  stock  of  the  Central  Pacific  Bailroad  Company, 
to  be  valid  and  binding,  and  the  Board  of  Supervisors  was 
required  by  this  judgment  to  perform  the  obligation  named, 
and  to  make  an  order  directing  the  Pacific  Railroad  lioan 
Commissioners  to  issue  the  bonds  to  the  Central  Pacific  Bail- 
road  Company  upon  certain  conditions,  and  in  all  respects  to 
perform  and  comply  with  tiie  provimons  and  requirements  of 
the  Act  The  judgment  requiring  the  bonds  to  be  issued  was 
final,  though  the  conditions  npon  which  the  duty  to  issne  the 
same  eonld  only  arise  as  the  exigencies  of  the  enterprise  in 
contemplation  might  transpire,  rendering  the  perfonnance  of 
this  duty  imperative.  The  judgm^it  of  the  Supreme  Court 
was  a  final  judgment  as  to  the  obligations  of  the  Board  of 
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Supervisors  as  the  corporate  authorities  of  the  city  and  cormtj^ 
and  as  the  conditions  on  which  the  bonds  required  to  be 
iosned  by  the  Act  of  1868  might  become  consummate,  diia 
judgment  could  be  enforced  in  case  of  refusal  to  issue  and 
deliver  the  bonds,  and  therefore  to  all  intents  and  purposes  it 
-wtLBy  from  the  time  it  was  pronounced,  a  final  judgment  com- 
pelling the  Board  of  Supervisors  to  execute  and  deliver  the 
bonds  specified  in  the  Act 

It  is  further  objected  by  the  respondents  that  the  Act  of 
1864  does  not  confer  on  the  Board  of  Supervisors  the  power 
to  compromise  with  one  of  the  railroad  companies  without  a 
compromise  with  the  other  also,  and  that  therefore  the  ordi- 
nance referred  to  was  passed  without  authority  and  is  void. 

The  first  section  of  the  Act  of  1868  provided  for  an  election 
for  the  purpose  of  submitting  to  the  electors  ^^the  proposition 
for  the  Board  of  Supervisors  to  take  and  subscribe  four  hun- 
dred thousand  dollars  to  the  capital  stock  of  the  Western 
Pacific  Railroad  Company ;''  and  ^^a  proposition  to  take  and 
subscribe  six  hundred  thousand  dollars  to  the  capital  stock  of 
the  Central  Pacific  Railroad  Company  of  California.''  The 
elector  oould  not  vote  for  or  against  ti^dng  and  subscribing  to 
the  stock  of  one  of  the  companies  only.  He  could  only  vote 
for  or  against  the  twofold  proposition  as  a  unit  The  third 
section  of  the  same  Act  authorized  the  Board  of  Supervisors, 
in  caae  the  election  authorized  the  subscription,  to  take  and 
subscribe  in  the  name  of  the  city  and  county,  to  the  capital 
stock  of  the  companies  respectively,  in  the  proportions  pre- 
scribed in  the  first  section,  and  thoTCfore  to  pledge  the  faith  of 
the  city  and  county  for  the  payment  of  the  same  in  the  man- 
ner provided  in  the  Act  There  is  nothing  in  the  Act  requir- 
ing the  Supervisors  to  deal  with  the  two  companies  jointly; 
nor  is  it  provided  that  the  action  of  one  of  the  companies 
should  at  all  be  dependent  upon  or  be  controlled  by  that  of 
the  other.  The  two  companies  in  their  relations  to  each  other 
sustained  an  individual  independence  from  the  passing  of  the 
election  and  the  rights  and  obligations  of  each  could  not  be 
affected  by  the  action  or  conduct  of  the  other.     There  is  no 
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reaaon  why  the  Act  should  be  constnied  to  require  a  compro- 
mise and  settlement  with  one  of  thes^  companies  to  be  made 
in  connection  with  a  like  compromise  and  settlement  with  the 
other.  Such  a  construction  of  the  Act  might  be  attended 
with  embarrassments  that  would  entirely  defeat  its  execution, 
however  much  it  might  be  to  the  benefit  and  advantage  of  the 
Oity  and  County  of  San  Fr&nciaeo  to  adjust  and  settle  the 
claim  of  one  of  such  companies.  A  aon6trueti<m  that  would 
most  probably,  if  not  necessarily,  be  attended  with  such  con- 
sequences cannot  be  adopted  in  oonsiateiu^  with  the  settled 
rules  of  construction  of  statutes. 

We  might  extend  this  opinion  to  the  consideration  of  other 
questions  suggested  by  oounsel,  but  we  deem  it  uimeoeseary  as 
the  conclusion  to  which  we  have  come  would  not  be  changed 
thereby.  After  a  careful  examination  of  tiie  whole  case  we 
are  of  the  opinion  that  the  application  should  be  granted. 

It  is  therefore  ordered  and  adjudged  that  a  peremptory  writ 
of  miandamus  be  issued  to  the  respondents,  commanding  and 
requiring  them  to  execute  and  deliver  without  delay  to  the 
Central  Pacific  Railroad  Company  of  California  the  four  hun- 
dred bonds  of  said  City  and  County  of  San  Francisco,  deaeribed 
in  the  ordinance  hereinbefore  referred  to,  with  the  interest 
coupons  attached  as  in  said  ordinance  provided. 

By  the  Court,  Cvbsmt,  J.,  on  petition  for  r^earing^ 

The  decision  and  judgment  in  this  case  was  rendered  early 
in  September,  eighteen  hundred  and  sixty-four.  About  the 
tenth  of  that  month,  a  written  notice  of  such  decision,  as 
appears  by  proof  before  us,  was  personally  served  on  the  attor- 
pey  for  the  respondents.  On  the  thirteenth  of  the  same  month 
a  petition  was  filed  by  new  attorneys  and  counsel  <m  behalf  of 
>:espondents  for  a  rehearing.  Since  then,  and  during  the  pres- 
ent term  of  the  Court,  the  relators'  attorneys  have  appeared 
and  objected  to  the  hearing  and  entertaining  of  this  petition, 
on  the  ground  that^  as  die  caae  was  originally  oomnMnced, 
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tried  and  determined  in  this  Oaurt,  the  judgment  rendered 
cannot  be  reviewed  on  petition  far  a  rehearing. 

By  the  amended  Constitution,  power  was  granted  to  the 
Supreme  Court  to  issue  writs  of  mandamus,  certiorari  and  pro- 
hibition, add  it  waa  by  authority  of  the  oonstitutional  provi- 
sion referred  to  that  this  Court,  upon  proper  proceedings 
instituted,  asi^tiined  to  aet  in  the  premises.  Our  judgment  in 
the  case  was  that  of  a  Court  of  original  jurisdiction,  and  for 
the  correction  of  any  error  which  we  may  comniit  in  such  cases 
die  party  aggrieved  must  pursue  the  course  prescribed  by  the 
Practice  Act  in  like  cases  arising  in  the  District  Courts,  so  far 
as  may  be.  It  is  unnecessary  to  refer  to  the  particular  provi- 
sions of  the  Act  specifying  the  couibc  to  be  pursued  in  order  to 
obtain  a  re-examination  of  a  case  by  the  eame  Court  of  original 
jurisdiction,  after  one  decision  made  therein*  The  course  pre- 
scribed by  tiie  statute  has  not  been  followed  by  the  respondents 
in  this  case,  and  therefore  ^e  petiticm  tied  canaot  be  enter* 
tained. 

It  is  tlbref 01^  ordeired  that  the  petition  for  a  lehearing  bo 
denied. 

Mr.  Justice  'EtuoDtB  eoepressed  no  opinioa. 


HENRY  CatEOORT  v.  JAMES  HAWORTH. 

WwAxmnfJBm  Mamtmnfn  eAjvwos  8om-^OM  who  mak^  an  anlgimait  ol  prop- 
erty for  the  fole  purpose  of  hlnderioc*  delayinSt  and  defraudlns  hla  credltor«» 
cannot  mabitaln  an  action  against  the  assignee  to  compel  a  re-assignment 
of  It  or  a  Judgment  for  Its  ralne,  tf  a  re-asslgnment  cannot  be  had,  nor  can 
a  purchaser  from  the  anignor,  who  bnsrs  wtth  foU  taowledge  of  mcb  f rand- 
olent  asslgnmait;  maintain  snch  action. 

Baub. —  A  party  who  comes  Into  Court  with  a  fraud  upon  his  lips  cannot  ob- 
tain relief. 

▲lABGATums  or  Cimnjdiiv  a«d  JkrwncaiiVd— A  raeowry,  tf  had»  must  be 
grounded  upon  the  facta  which  ara  aTemd  la  tha  complainft,  and  not  upon 
those  which  are  denied. 

Appeal  from  the  District  Conrt,  Twelfth  Judicial  Distriot,. 
City  and  Oounty  of  San  l^rancisca 


634   SUPREME  COURT— JULY  TERM,  186t 

Gregory  v.  Hawortli. 

Plaintiff  recovered  judgment  in  the  Court  below^  and  defend- 
ant appealed    The  otiier  facts  are  stated  in  the  opinion  of  the 

Court. 

Sol.  A.  Sharp,  and  T.  B.  Beardon,  for  Appellant 

The  general  rule  is,  that  equity  will  not  relieve  a  party 
against  his  own  voluntary  frauds ;  nor  will  it  relieve  his 
assignee,  or  a  party  standing  in  his  shoes. 

We  think  it  scarcdy  necessary  to  cite  authorities  upon  this 
point — the  doctrine  is  so  well  settled*  We  refer  tlie  Court  to 
McChire  v.  PurceUj  8  A.  K  Marshall,  61 ;  Babeock  y.  Booth, 
2  Hill,  188 ;  Osbom  v.  Moss,  7  Johns.  161 ;  Jachson  v.  Ournsg, 
16  Johns.  191 ;  Abbe  v.  Marr,  14  Cal.  211 ;  Valentine  v.  Sfcuh 
art,  15  CaL  889;  Barton  v.  Morris,  16  Ofaio^  408. 

Bermett,  Love  A  Love,  for  Respondent 

It  is  claimed  that  as  tiie  coimplaint  alleges  the  stodt  fe  have 
been  transferred  to  Haworth  to  defraud  the  creditors  of  Bar- 
tol,  the  plaintiff,  daiming  by  derivation  throu^  Bartol,  can- 
not impeach  such  transfer.  We  are  not  aware  that  the  plaintiff 
has  ever  sought  to  impeach  the  transfer;  on  the  contrary,  he, 
as  well  as  Riddle  and  Eaton,  from  whom  he  claims,  have  acted 
throughout  on  the  supposed  validity  of  the  transfer,  otherwise 
they  would  not,  probably,  have  temdeted  tiie  amount  of  the 
notes,  with  the  interest 

This  portion  of  the  complaint  is  not  an  inference  drawn, 
but  the  statement  of  a  conclusion  of  law  from  facts  alleged, 
and  the  plaintiff's  right  to  recover  must  depend  on  his  proving 
facts,  and  if  the  proof  of  the  facts  will  not  warrant  the  conclu- 
sion of  fraud,  it  will  sustain  any  other  legal  conclusion  whidi 
is  sufficient  in  law  to  entitle  the  plaintiff  to  recover.  If  the 
facts  alleged  in  the  complaint  and  proved  at  the  trial  wfll  not 
sustain  the  supposition  of  fraud,  but  will  support  any  other 
cause  of  action,  all  that  is  said  about  fraud  may  be  treated  as 
surplusage.  Facts  enough  are  stated  in  the  complaint,  which 
have  been  proved,  to  make  out  a  good  cause  of  action.     That 
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is  all  that  is  required  in  any  case  after  verdict  and  judgment. 
All  the  rest  of  the  complaint  is  surplusage,  and  should  be  so 
regarded. 


By  the  Court,  Sandxbson^  C.  J. 

This  action  was  brought  to  compel  the  defendant  to  transfer 
to  the  plaintiff  twelve  shares  of  the  capital  stock  of  the  Cali- 
fornia Stage  Company,  alleged  to  have  formerly  belonged  to 
one  Bartol  and  assigned  by  him  to  Biddle  and  Eaton,  and  by 
them  to  the  plaintiff,  or  in  case  the  said  Haworth  had  in  any 
manner  disposed  of  said  stock,  or  any  portion  thereof,  to  com- 
pel him  to  account  with  and  pay  to  the  plaintiff  the  value 
thereof.  The  complaint  is  noiost  singularly  drawn,  and  seems 
to  proceed  upon  inconsistent  theories,  and  it  is  not  easy  to  de- 
termine upon  which  theory  the  pleader  expected  to  recover.  It 
alleges  that  the  stock  in  question  once  belonged  to  Bartol,  who, 
while  the  owner  thereof,  made  and  delivered  to  Haworth  two 
promissory  notes,  amounting  in  the  aggregate  to  the  sum  of 
fifteen  hundred  dollars,  and  turned  the  stock  over  to  him  aa 
collateral.  That  Biddle  and  Eaton  were  creditors  of  Bartol  to 
the  amount  of  thirty  thousand  dollars,  and  Bartol  gave  them  an 
order  on  Haworth  for  the  stock  upon  the  payment  by  them  of 
the  amount  for  which  it  was  pledged.  That  Riddle  and  Eaton 
tendered  the  amount  due,  and  demanded  the  stodk  of  Haworth, 
who  refused  to  transfer  it.  Upon  this  theory  the  plaintiff  was 
doubtless  entitled  to  recover.  But,  as  if  to  prevent  such  a  re- 
sult, the  pleader  proceeds  to  characterize  so  mtlch  of  the  fore- 
going facts  as  relate  to  the  question  of  pledge  as  pretended  on 
the  part  of  Haworth,  and  not  true  in  fact,  and  to  aU^e  that 
the  stock  was  in  fact  transferred  by  Bartol  to  Haworth  ^*  for 
the  fraudulent,  sole  and  only  purpose  of  hindering,  delaying, 
and  defrauding  the  creditors  of  him,  the  said  BartoL''  Thus^ 
in  view  of  the  doctrine  that  a  pleading  must  be  oonstmed  most 
«^trictly  against  the  pleader,  the  complaint,  so  far  as  it  pro- 
ceeds upon  the  theory  that  Haworth  held  the  stock  as  collateral 
security  for  the  payment  of  the  fifteen  hundred  dollars  due 
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from  Bartol,  becomes  felo  de  se;  and  the  matter  thus  far  allied 
only  amounts,  in  logical  effect,  to  an  averment  that  Bartol  was 
the  owner  of  the  stock,  and  while  so  the  owner  assigned  it  to 
Haworth  in  fraud  of  his  creditors;  yet  the  case  seems  to  have 
been  tried  upon  the  theory  that  a  pledge  was  averred  and  the 
plaintiff  allowed  to  recover  a  judgment  upon  a  finding  of 
facts  which  at  the  outset  he  declared  to  be  pretended  and 
false.  This  cannot  be  allowed  without  a  gross  violation  of 
the  rule  which  requires  that  the  allegations  of  the  oomr 
plaint,  the  evidence  and  the  ^dings  should  correspond  in 
legal  intent  The  averment,  the  proof  end  the  finding 
should  harmonize  and  proceed  npooi  the  same  theory,  each 
pointing  with  logical  distinetness  to  the  same  result.  A  re- 
covery, if  had,  must  be  secundum  (dlegata,  and  must  be 
grounded  upon  the  facts  which  are  averred  in  the  complaint, 
and  not  upon  those  which  are  denied. 

There  is  another  theory,  perhaps^  deducible  from  this  anom- 
aktis  complaint,  upon  which  the  pleadenr  seems  to  have  relied 
for  a  recovery.  That  theory  admits  that  the  stock  was  trana- 
ftrred  by  Bartol  Sn  fraud  of  his  creditors,  but  sedcs  to  avoid 
the  eonsequences  of  the  fraud  by  showing  that  Riddle  and 
Eaton  were  his  cireditors,  and  that,  inasmuch  as  they  oould, 
by  compulsory  legal  measures,  reach  the  stock  in  Ae  hands  of 
Hawordi,  and  subject  it  to  the  payment  of  their  demand 
against  Bartol,  they  might,  by  amicable  agreement  between 
them  all,  accomplish  the  same  result,  and  that  iina  was  done. 
This  theory  does  not  seem  to  be  fully  sustained  by  the  allega- 
tions of  the  complaint,  for  it  is  not  all^d  in  terms  that  the 
stock  was  transferred  by  Bartol  in  payment  of  any  demand 
which  Riddle  and  Eaton  held  against  him,  and  that  such  was 
the  case  is  wholly  left  to  inference.  But  admitting  that  the 
complaint  is  sufBcient  to  justify  the  conclusion  that  Bartol 
assigned  the  stock  in  part  paym^it  *of  his  indebtedness,  and 
therefore  iufflcient  to  sustain  a  recovery  had  upon  the  theory 
under  oonsideration,  still  the  judgment  cannot  stand,  far 
the  reason  that  the  theory  cannot  be  extended  beyond  the  com- 
plaint^ it  being  whofly  ulisustained  by  either  the  evidence  or 
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the  finding.  The  averment  that  Riddle  and  Eaton  were  cred- 
itors of  Bartol  is  denied  by  the  answer,  and  no  evidence  in 
support  of  the  averment  was  offered  at  the  trial,  or  if  so,  it  is 
not  stated  in  the  record;  nor  did  the  referee  find  the  fact 
either  way. 

Thus  the  idea  that  Haworth  held  the  stock  aa  collateral 
must  be  discarded,  because  the  fact  is  expressly  denied  in  the 
complaint;  and  the  idea  that  Riddle  and  Eaton  were  the 
creditors  of  Bartol  must  be  discarded,  because  it  is  wholly' 
unsupported  by  the  evidence  or  the  findings.  With  these  two 
ideas  discarded  the  matters  of  fact  alleged  in  the  complaint^ 
when  stated  most  favorably  for  the  plaintiff,  amount  to  tiiis: 
"  Bartol  was  the  owner  of  the  stock  in  question,  and  while  00 
the  owner  he  fraudulently  assigned  the  same  to  Haworth  for 
the  sole  and  only  purpose  of  hindering,  delaying  and  defraud- 
ing his  creditors;  that  subsequently  Bartol  assigned  for  a 
valuable  consideration  to  Riddle  and  Eaton,  who  in  turn 
assigned  to  the  plaintiff,  both  Riddle  and  Eaton  and  the  plain- 
tiff taking  the  assignment  with  full  knowledge  of  BartoPs 
fraud;  and  that  upon  demand  made  Haworth  refused  to  trans- 
fer the  stock."  Can  an  action  for  the  stock  or  its  value  be 
maintained  upon  these  facts?  We  think  not  However  it 
might  be  otherwise,  it  is  clear  that  the  plaintiff,  having  taken 
the  assignment  (if  such  it  can  be  called)  with  the  full  knowl- 
edge, as  appears  from  his  own  averment,  of  the  previous 
fraudulent  transfer  of  his  assignor,  occupies.no  better  position 
than  would  Bartol.  That  Bartol  could  not  maintain  this 
action  does  not  admit  of  a  doubt.  A  party  cannot  come  into 
Court  with  a  fraud  upon  his  lips  and  obtain  relief.  To  such 
the  halls  of  justice  are  not  open. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
with  leave  to  both  parties  to  amend  their  pleadings^  and  it  is 
BO  ordered. 

Vol.  XZV.— 4a 
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26  OtLl  11-18.    COPPBH  HILL  ETC.  CO.  t.  SPSNCES.    8.  C.  25  Gal  1& 

Pendency  of  Motion  for  new  trial  does  not  operate  as  stay,  so  as  to 
prevent  vacation  of  order  appointing  receiver,  pp.  16,  16. 

Cited  'to  same  effect  in  People  v.  Garpentier,  28  Cal.  71,  holding  right 
to  execution  not  affected  by  motion.  Cited,  also,  in  Gomer  v.  Chaffe,  6 
Oolo.  383,  holding  that  motion  continues  jurisdiction  beyond  term  for 
purpose  of  ruling  thereon  and  settlement  of  bill  of  exceptiona. 

26  CaL  18-20.  COPPSH  HILL  SXC.  CO.  ▼.  SPBNCBS. 

Vetbal  Sale  of  mining  claim  is  valid  only  when  grantor  is  in  posset- 
■ion  and  can  deliver  possession,  p.  24. 

Ofted  in  Patterson  v.  Keystone  ete.  Go.  80  Gal.  868,  discussing  effect  of 
aet  of  1860  (Stats.  1860,  p.  176)  on  such  sales. 

86  (M.  26-31.    TTLIDB  v.  HOUGHTON. 

Original  Jurisdiction  of  supreme  court  extends  to  issuance  of  man- 
damus, certiorari,  prohibition,  and  habeas  corpus,  p.  28. 

Cited  to  same  effect  in  Miller  v.  Sacramento  Co.,  26  Gal.  96,  as  to  cer- 
tiorari against  supervisors;  Garpentier  v.  Loucks,  28  Gal.  71,  as  to  man- 
damus against  clerk  of  district  court;  Hyatt  v.  Allen,  54  CaL  365  (dia< 
tinguished  in  dissenting  opinion,  p.  372),  as  to  mandamus  against  as- 
sessor under  constitution  of  1879;  and  in  dissenting  opinion  in  Ghum- 
aaero  v.  Potts,  2  Mont.  292,  denying  such  jurisdiction  however,  main 
opinion  aflBirming  it. 

Trustee  of  Bxpress  Trust  may  sue  alone  for  recovery  or  preservation 
of  trust  estate,  p.  29. 

Cited  to  same  effect  in  Kellogg  v.  King,  114  Cal.  388,  66  Am.  St. 

Rep.  81,  as  to  injunction  against  trespassers  by  trustee  of  association; 

'Jenkins  v.  Jensen,  24  Utah,  124,  where  administrator  neglected  to  sue 
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to  recover  real  property  within  time  prescribed  by  statute,  heir  is  also 
barred  though  he  was  a  minor  at  accrual  of  action  in  favor  of  adaiinia- 
trator;  dissenting  opinion  in  Swenson  y.  Kieinschmidt,  10  Mont.  483, 
main  opinion  holding  plaintiff  not  suoh  trustee  under  facts. 

Trustee  of  Express  Trust  may  be  compelled  by  action  to  ens  for  re* 
oovery  or  preservation  of  trust  estate,  p.  29. 

Cited  to  same  effect  in  McLeran  v.  Benton,  73  CaL  343,  2  Am.  St« 
Rep.  821,  as  to  executors,  holding,  further,  heirs  barred  by  statute  of 
limitations  when  executor  barred;  and  in  Meeks  v.  Vassault,  3  Sawy. 
215,  16  Fed.  Cas.  1318,  ruling  similarly  as  to  bar. 

Mandamus. — ^Application  for  is  in  nature  of  an  action,  p.  29. 
Cited  to  same  effect  in  People  v.  Board,  27  Cal.  684,  applying  role  in 
dvil  actions  as  to  relief  grantable  under  petition. 

Contestant  of  application  for  land  patent  need  not  be  aa  applicant  to 
purchase  the  land,  p.  30. 

Cited  to  same  effect  in  Higgins  v.  Houghton,  25  CaL  269,  sustaining 
oontest  by  "dweller"  on  the  land;  Cushing  v.  Keslar,  68  Cal.  476,  on  point 
that  plaintiff  in  contest  must  show  right  to  purchase  when  answer  seta 
up  occupancy  and  improvement  by  contesting  applicant;  and  in  Gnr- 
field  V.  Wilson,  74  Cal.  177,  where  application  was  void  because  improp- 
erly verified. 

Land  Patent  Contests. — ^Mandamus  will  lie  to  compel  surveyor  general 
to  allow  making  of  contests  in  proper  cases,  p.  30. 

Cited. to  same  effect  in  Mace  v.  Merrill,  119  U.  8.  584,  discussing  rale 
as  to  federal  question  in  land  opntests.  Distinguished  in  Middleton  ▼• 
Low,  30  Cal.  608,  denying  mandamus  to  compel  governor  to  sign  patent 
when  title  of  state  was  in  question.  Cited,  also,  in  TliDmpson  v.  Tran, 
48  CaL  609,  as  to  effect  of  judgment  of  district  court  on  referred  cob- 
test. 

25  CaL  81-37.    UKIDIAS  V.  MORRELL. 

Tenancy  by  Sufferance  by  holding  over  will  be  destroyed  by  reentry 
of  owner,  p.  36. 

Cited  to  same  effect  in  Moore  v.  Morrow,  28  Cal.  654»  on  p<^t  that 
landlord  may  sue  in  ejectment  immediately  upon  expiration  of  term. 
Cited,  also,  in  note  to  Blumenberg  v.  Myres,  91  Am.  Dec  563,  as  to  im- 
plied renewal  of  leases,  and  page  564,  as  to  change  in  nature  of  ten- 
ancy. 

Inconsistent  Defenses.— Objection  to,  may  be  raised  by  demurrer  or 
motion  to  strike  out,  but  id  waived  otherwise,  p.  36. 

Cited  to  same  effect  in  Buhne  v.  Corbett,  43  Cal.  269,  on  point  that  . 
iftbonsisteilt  defenses  are  pleadable  even  when  answer  verified;  People 
T.  Lothrop,  3  Colo.  449,  on  same  point;  and  in  Conway  v.  Clinton,  1 
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Utah,  222.  Denied  ii^  Butler  v.  Eaulback,  8  Kan.  671,  holding  that  j^en- 
eral  denial  ia  deemed  admitted  as  to  any  admission  in  special  de- 
fense. 

26  CaL  37.    ROIHL  t.  KOACH. 

Brief  •.—Failure  to  file  will  cause  affirmance  of  judgment,  p.  37. 

Cited  to  same  effect  in  Faria  y.  Lampson,  73  Cal.  191,  where  oral  ar* 
gumeut  also  not  had. 

26  Gal.  38-4a    MOSS  T.  SHBAR.    86  Am.  Dee.  94;  30  Gal.  467. 

Ejectment — Set  Off. — ^Valne  of  improvements  cannot  be  set  off  unless 
specially  pleaded,  p.  44. 

Cited  in  Loyc  v.  Shartzer,  31  GaL  496,  denying  such  setoff  unless  made 
during  adverse  possession  in  good  faith.  Cited,  also,  in  note  to  Van  Alen 
T.  Rogers,  1  Am.  Deo.  116,  and  to  Jackson  ▼.  Loomis,  16  Am.  Dec  362.  on 
general  subject. 

Tax  Title  cannot  be  purchased  by  occupant  when  he  was  under  obli- 
gation to  pay  taxes,  p.  44. 

Cited  to  same  effect  in  McMinn  v.  Whelan,  27  Cal.  318,  and  Barrett 
T.  Amerein,  36  Cal.  326,  where  occupant  was  adverse  claimant;  Gop- 
pinger  v.  Rice,  33  Cal.  426,  when  purchaser  at  void  guardian's  sale;  Ber- 
nal  V.  Lynch,  36  Cal.  146,  as  to  purchase  by  agent  of  administrator  while 
he  or  his  tenants  were  in  possession;  Garwood  v.  Hastings,  38  Cal.  223; 
Reily  v.  Lancaster,  39  Cal.  356,  distinguishing  case  where  claimant  not  in 
possession;  Christy  v.  Fisher,  58  Cal.  258,  as  to  purchase  by  adverse 
claimant  through  third  person;  Barnard  t.  Wilson,  74  OaL  618,  ^as  to  pur* 
ehase  by  mortgagor  before  foreclosure  sale,  and  Renshaw  v.  Stafford, 
30  La.  Ann.  (pt.  2)  860,  by  mortgagor's  executor  or  widow;  Emerie 
V.  Alvarado»  90  Gal.  464,  and  Battin  v.  Woods,  27  W.  Va.  G7,  as  to  pur- 
chase by  tenant  in  common;  Grates  v.  Lindley,  104  CaL  454,  as  to  pur*- 
chase  of  certificates  of  sale  by  owner  of  land  whose  deed  had  reserved 
growing  timber;  Wambole  v.  Foote,  2  Dak.  Ter.  27,  as  to  like  purchase 
by  adverse  claimant  to  whom  assessment  made;  Stears  v.  Hollenbeck, 
38  Iowa,  561,  as  to  purchase  by  grantee  under  warranty  deed,  under 
facts  stated;  Garithers  v.  Weaver,  7  Kan.  122,  as  to  purchase  by  tenant 
under  covenant  to  pay  taxes  as  part  of  rent;  Laton  v.  Balcom,  64  N.  H. 
94,  10  Am.  St.  Rep.  382,  as  to  purchase  by  husband  of  mortgagee  on 
ground  of  fiduciary  relations;  Hall  v.  Westcott,  15  R.  I.  380,  as  to 
purchase  by  mortgagee  whether  in  or  out  of  possession;  State  v.  Eddy, 
41  W.  Va.  116,  on  point  that  purchase  by  owner  under  delinquent  sale 
will  not  waive  necessity  for  payment  for  previous  years  omitted  by 
mistake;  Gray  v.  Larrimore,  2  Abb.  U.  S.  568,  4  Sawy.  652,  10  Fed.  Gas. 
1031,  as  to  purchaser  under  void  decree  of  sale  in  partnership  dissolu- 
tion suit;  and  in  Leroy  v.  Reeves,  5  Sawy.  106,  15  Fed.  Cas.  385, 
as   to   purchase   by    adverse    claimant   against   infant   heir.     Distim* 
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guished  in  Oswald  v.  Wolf,  129  HI.  217,  where  purchaser  had  acquired 
title  to  land  after  tax  levy  and  was  under  no  express  obligation  to  pay; 
Curtis  y.  Smith,  42  Iowa,  671,  as  to  purchase  by  grantee  under  quitclaim 
deed  of  property  previously  conveyed;  Bownum  v.  Cockrell,  6  Kan.  332, 
as  to  purchase  made  by  person  in  possession;  Powell  v.  Lantzy,  173  Pa. 
St.  548,  as  to  purchase  made  by  owner  of  mineral  rights  under  reserva- 
tion in  deed  to  surface  owner;  and  in  Link  v.  Docifer,  42  Wis.  396,  24 
Am.  Rep.  420,  as  to  purchase  by  trespasser,  not  claiming  title.  Cited* 
also,  in  note  to  Blake  v.  Howe,  15  Am.  Dec.  686;  Choteau  v.  Jones,  50 
Am.  Dec.  460;  and  to  Laton  v.  Balcom,  10  Am.  St.  Rep.  383,  on  general 
subject;  15  Am.  Dec.  689,  on  purchase  by  tenant  in  common. 

Assessment  is  void  unless  statute  strictly  complied  with,  p.  45. 

Cited  to  same  effect  in  People  v.  Sneath,  28  Cal.  615,  as  to  personal 
property  of  partnership,  and  holding  further  as  to  effect  of  curative  act; 
Smith  V.  Davis,  30  Cal.  538,  where  tax  for  street  improvements  made  to 
person  known  to  be  dead;  Blatner  v.  Davis,  32  Cal.  332,  where  like  as* 
sessment  made  to  one  of  two  co-owners;  Lake  County  v.  S.  B.  etc  Co., 
66  Cal.  20,  when  made  in  abbreviated  name  of  owner,  identity  not  ap- 
pearing; People  V.  C.  P.  etc.  Co.,  83  CaL  400,  where  property  not  suffi- 
ciently described  construing  this  not  included  in  waiver  of  informality 
(Pol.  Code,  3885) ;  Huntington  v.  C.  P.  etc.  Co.,  2  Sawy.  612, 12  Fed.  Cas. 
977,  as  to  improper  railroad  taxation;  and  in  Tilton  v.  Or.  Cent,  etc 
Co.,  3  Sawy.  24,  23  Fed.  Cas.  1290,  where  description  uncertain  and  no 
dollar  sign  prefixed  to  figures.  Distinguished  in  Brunn  v.  Murphy,  29 
CaL  328,  holding  assessment  valid  under  amendatory  statute  passed 
after  decision  in  main  case.  Cited,  also,  in  note  to  Bank  v.  Hersereau, 
49  Am.  Dec.  232,  and  to  Polk  v.  Rose,  89  Am.  Dec.  778,  on  validity  of 
tax  sales  and  deeds. 

Taxes. — Changes  in  county  boundaries  after  assessment  does  not  pro- 
hibit collection  by  officers  of  original  county  of  site,  p.  47. 

Cited  to  same  effect  in  Hilliard  v.  Griffin,  72  Iowa,  333,  denying  right 
of  sale  by  officers  of  new  coimty;  and  in  Board  v.  Linscott,  30  Kan.  261. 
Distinguished  in  Hughes  v.  Ewing,  93  CaL  420,  as  to  change  of  school 
district  after  tax  voted  but  before  levy;  and  on  same  ][k)int  in  School 
Dist.  V.  School  Dist.,  9  Neb.  337,  and  13  Neb.  176;  and  in  McKay  v. 
Batchellor,  2  Colo.  694,  as  to  tax  on  personal  property,  there  being  no 
lien  until  seizure.  Cited  in  In  re  Fremont  Co.,  8  Wyo.  48,  construing 
local  statutes  as  to  division  of  county;  note  to  State  v.  Clevenger,  20 
Am.  St.  Rep.  679,  680,  and  to  People  v.  Stokes,  42  Am.  St.  Rep.  108,  as 
to  effect  of  change  of  county  boundaries. 

Form  of  Tax  Deed  is  sufficient  when  sufficient  as  common-law  con- 
veyance, although  not  containing  recitals  of  proceedings,  p.  47. 

Cited  to  same  effect  in  Riddle  v.  Messer,  84  Ala.  242,  where  owner's 
name  omitted.    Distinguished  in  Emeric  v.  Alvarado,  90  OaL  466,  bold- 
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ing  tax  deed  not  prima  fade  evidence  of  proceedings,  under  Stats.  1857, 
p.  344,  amending  Stats.  1864,  p.  88.  Cited,  also,  in  note  to  Maguiar  y. 
Henry,  4  Am.  St.  Rep.  188,  discussing  statutes  making  tax  deed  prima 
facie  evidenee;  Reber  v.  Dowling,  7  Am.  St.  Rep.  662,  as  to  general 
subject. 

General  Citation.— State  ▼.  Smith,  12  Mont.  892. 

26  Cal.  49-64.     DS  CASTRO  ▼.  RICHARDSON. 

Same  Case. — See  De  Oastro  v.'  Clarke,  29  Cal.  13,  as  to  suit  on  appeal 
bond  in  main  case. 

Term  of  Conrt.— Order  made  after  adjournment,  amending  records,  ia 
Toid,  p.  61. 

Cited  to  same  effect  in  Willson  v.  McEvoy,  26  Cal.  171,  as  to  order 
vacating  order  denying  new  trial;  Casement  v.  Ringgold,  28  CaL  338, 
as  to  order  vacating  judgment  for  mistake,  etc.;  Kaufman  v.  Shain,  111 
Cal.  20,  52  Am.  St.  Rep.  141,  People  v.  County  Court,  9  Colo.  App.  47, 
and  Wallace  v.  Cason,  42  Ga.  442,  discussing  power  to  amend  records 
generally;  Yantilburg  v.  Black,  3  Mont.  469,  as  to  erroneous  judgment 
against  wife,  holding  further  no  relief  obtainable  in  equity  under  facta; 
Clark  V.  Strouse,  11  Nev.  79,  as  to  unsigned  order  extending  time  to  file 
statement;  Daniels  v.  Daniels,  12  Nev.  121,  as  to  order  setting  aside 
default;  and  in  Darke  v.  Ireland,  4  Utah,  196,  denying  right  to  vacate 
judgment  when  motion  made  after  term,  although  motion  for  new  trial 
made  during  term.  Distinguished  in  Willson  v.  Cleaveland,  30  Cal.  198, 
as  to  order  vacating  clerk's  inadvertent  entry  of  default;  Estate  of 
Sehxoeder^  46  CaL  316^  as  to  amendment  of  judgment  against  adminis- 
trator for  clerical  error;  Wiggin  v.  Superior  Court,  68  Cal.  401,  as  to  va- 
cating of  decree  discharging  administrator,  because  made  inadvertently 
and  ex  parte,  and  holding  further  provisions  as  to  terms  of  court  abol- 
ished; and  in  Territory  v.  Clayton,  8  Mont.  15,  as  to  amendment  of  min- 
utes to  show  making  of  plea  of  "not  guilty .''  Overruled  in  Spanagel  v. 
Dellinger,  34  Cal.  481,  holding  record  as  to  new  trial  proceedings  amend- 
able after  term.  Cited,  also,  in  Kirby  v.  Superior  Court,  68  Cal.  606, 
denying  right  to  allow  amendment  after  one  year  from  final  judgment, 
where  no  clerical  error  shown,  and  in  note  tp  Bramlet  v.  Pickett,  12  Am. 
Dec.  353,  on  evidence  necessary  to  support  amendment. 

Amendment  of  Record  may  be  made  from  the  record  or  other  writ- 
ing made  at  the  time,  p.  61. 

Cited  in  Packard  v.  Kinzie  etc.  Co.,  106  Wis.  326,  discussing  practice 
under  local  statutes  as  to  correction  of  foreclosure  deoree. 

Statemeat  on  motion  for  new  trial  may  be  stricken  out  on  motion,  if 
notice  of  intention  not  duly  filed,  p.  63. 

(Sted  to  same  effect  in  dissenting  opinion  in  Quivey  v.  Gambert,  32 
Cal.  312,  main  opinion  holding  question  properly  raised  on  argument 
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of  motion  for  new  trial    Cited,  a]m>,  in  Fox  v.  West,  1  IdMhQ,  784,  oa 
point  that  irregular  judgment  should  be  corrected  by  motion  in  lower 
eourt. 
.  notice  of  Intention.— Order  extending  time  to  file  is  void  if  made 
when  jurisdiction  of  court  has  ceased,  p.  53. 

Cited  to  same  effect  in  Ciaxk  v.  Crane,  57  CaL  633,  when  made  after 
ten  days  after  verdict. 

25  Cal.  54-59.    POLACK  v.  McGBATH.    S.  C.  32  CaL  15;  38  Cal.  668. 

Forcible  Entry  Defined. — Mere  trespass  and  ouster,  not  accompanied 
with  force,  etc.,  is  not  forcible  entry,  p.  58. 

Cited  to  same  effect  in  McMinn  v.  Bliss,  31  Cal.  127,  holding  no  such 
entry  shown;  Buel  v.  Frazier,  38  Cal.  697;  and  in  Castro  ▼.  Tewksbury, 
69  Cal.  569,  each  ruling  similarly.  Cited,  also,  in  note  to  Erill  y.  Con- 
well,  18  Am.  Dec.  146,  on  general  subject. 

25  CaL  59-67.    WALLS  v.  PRESTON. 

New  Trial. — ^Failure  to  specify  grounds  prevents  consideration  of  mo- 
tion, p.  61. 

'  Cited  to  same  effect  in  Moore  v.  Murdock,  26  CaL  524;  Raymond  ▼. 
Thexton,  7  Mont.  305;  Caldwell  v.  Greely,  5  Nev.  262;  and  in  Sanford  t. 
Duluth  etc.  Co.,  2  N.  Dak.  10. 

Exceptions  Taken  at  Trial  are  reviewable  on  appeal  without  necessity 
of  motion  for  new  trial,  p.  61. 

Cited  to  same  effect  in  United  States  ▼.  Trabing,  3  Wyo.  147,  hoMiog 
alitor,  however,  under  iooal  statute. 

Lease. — Agreement  to  pay  lessor  part  of  crop  does  not  change  lease 
to  cropping  contract,  p.  62. 

Cited  to  same  effect  in  Smith  v.  Schultz,  89  Cal.  534,  holding  agree- 
ment a  leasing  on  shares  and  not  of  partnership;  Jones  v.  Durrer,  96 
CaL  97,  98,  ruling  similarly,  and  holding  further  that  parties  remain 
as  lessor  and  lessee  as  to  land,  even  if  tenants  in  common,  as  to  crop^ 
etc.;  Chicago  etc.  Co.  v.  Linsird,  94  Ind.  329,  48  Am.  Rep.  162,  on  point 
that  tenant  under  such  lease  can  maintain  trespass  for  injury  to  crops 
before  division  even  as  against  lessor's  grantee  of  land;  and  in  Strain 
V.  Gardner,  61  Wis.  184,  holding  further  that  tenant  thereunder  cannot 
dispute  landlord's  title,  in  forcible  entry  proceedings.  Distinguished  in 
Whitney  v.  Clifford,  46  Wis.  143,  32  Am.  Rep.  707,  holding  contract  one 
of  hiring  and  not  of  lease  on  shares.  Cited,  also,  in  note  to  Putnam  v. 
Wise,  37  Am.  Dec.  319,  320;  and  to  Bemal  v«  Bovius,  79  Am.  Dec.  151, 
on  general  subject. 

Lease  and  Cropping  Contract.— Question  is  governed  by  intention  of 
parties,  to  be  gathered  from  whole  instrument,  p.  68, 
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'  Cited  in  Clairke  v.  Cobb,  121  Cal.  597,  598,  and  ManchMter  etc.  Co.  T. 
Abrams,  89  Fed.  939,  61  U.  8.  App.  287  (noted  under  Bemal  ▼.  HoTioils» 
17  Cal.  544) :  Cull  V.  San  Franciaoo  etc.  Co.,  124  CaL  593,  holding  agree* 
ment  to  be  cropping  contract  and  not  one  of  employment;  concurring 
opinion  in  Whithed  t.  St.  Anthony  ete.  Co.,  9  K.  Dak.  280,  discuBsing 
right  to  erop^  nnder  mortgage  foreclosure;  Stockton  etc.  Soc.  y.  Purrii^ 
112  CaL  242,  63  Am.  St.  Rep.  214,  applying  rule  of  construction  to  ir«Mr* 
vation  of  secret  lien  on  crop  to  landlord. 

25  Cal.  07-76.    STREETBS  ▼.  SUSH. 

Liquidated  Damages  and  Penalty. — What  stipulation  is,  Is  to  be  de- 
termined from  intention  of  parties,  p.  70. 

Cited  to  same  effect  in  Muldoon  v.  Lynch,  d6  CaL  639,  and  in  Brennan 
▼.  Clark,  29  Neb.  393,  holding  clause  for  forfeiture  by  contractor  of  stat- 
ed sum  per  day  after  contract  time,  a  penalty;  Potter  ▼.  Ahrens,  110 
Cal.  681,  ruling  aliter  as  to  covenant  not  to  engage  in  like  business^  etc.| 
on  sale  of  business  and  goodwill;  and  on  same  point  in  Holbrook  ▼. 
Tobey,  66  Me.  413;  22  Am.  Rep.  584;  Goldmen  v.  Goldmen,  51  La.  Ann. 
775,  holding  covenant  to  be  one  for  liquidated  damages;  note  to  Graham 
y.  Bickham,  1  Am.  Dec.  338,  on  general  subject. 

25  Cal.  7682.     MIDDLETON  y.  PIWDLA. 

Deed  ef  True  Owner  Passes  Title  irrespective  of  form  of  Christian 
name  used,  p.  80. 

Cited  to  same  effect  in  Fallon  v.  Kehoe,  88  CaL  49,  99  Am.  Dec.  348, 
as  to  deed  in  true  name  although  title  acquired  by  nickname;  Wilson  v. 
White,  84  CaL  243,  holding  title  to  pass  where  deed  made  to  and  by  as- 
sumed name;  Zann  v.  Haller,  71  Ind.  139,  3d  Am.  Rep.  195,  where  wife 
signed  by  Christian  name  alone,  full  name  appearing  in  body  and  ac- 
Icnowledgment;  Wakefield  v.  Brown,  38  Minn.  365,  8  Am.  St.  Rep.  675, 
holding  parol  evidence  admissible  for  identification;  Wilcoxon  v.  Osbom, 
77  Mo.  626,  on  point  that  blank  in  certificate  of  acknowledgment  will 
be  aided  by  name  in  deed,  and  distinguishing  Lincoln  v.  Thompson,  75 
Mo.  630  (where  main  case  distinguished)  where  names  in  deed  and  cer- 
tificate differed,  no  evidence  of  identification  being  offered;  and  in  Ru- 
pert V.  Penner,  85  Neb.  595,  sustaining  deed  signed  by  abbreviation  of 
Christian  name,  full  name  appearing  in  body  and  in  acknowledgment. 
Cited,  also,  in  note  to  Fallon  v.  Kehoe,  99  Am.  Dec.  351,  on  general 
subject.  ' 

Real  Estate  Broker  earns  commissions  when  sale  made,  even  if  pur- 
chaser refuses  to  proceed  through  defect  of  title,  p.  81. 

Cited  to  same  effect  in  Blood  v.  Shannon,  29  CaL  805,  awarding  com- 
missions where  sale  made  in  time  specified,  although  principal  has  pre- 
viously made  sale;  Gonzales  v.  Broe.d,  57  Cal.  226;  Smith  v.  Schiele,  98 
CaL  149,  150;  and  Roberts  v.  Kimmons,  65  Miss.  334,  885,  where  facta 
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further  leasehold  to  be  firm  property  and  subj^  to  this  rale.  Cited, 
also,  in  note  to  Conroy  t.  Woods,  73  Am.  Dec.  610,  and  to  Smith  ▼. 
Smith,  43  Am.  St.  Rep.  378,  379,  380,  on  general  subject. 

25  Cal.  108-116.    BRENNAN  ▼.  WALLACE. 

Homestead  prior  to  act  of  1860  was  not  joint  tenancy,  p.  114. 

Cited  to  same  effect  in  McQuade  v.  Whaley,  31  CaL  G31  (dted  in 
Smith  V.  Shrieves,  13  Nev.  310),  discussing  effect  of  that  act  on  home- 
steads previously  acquired;  and  in  Johnston  v.  Bush,  49  Cal.  201,  hold- 
ing death  of  wife  made  children  tenants  in  common  with  husband  of 
homestead  on  common  property  dedicated  under  act  of  1861.  Cited, 
also,  in  note  to  Poole  ▼.  Qerrard,  66  Am.  Dec.  488,  and  to  Bevalk  ▼. 
Kraemer,  68  Am.  Dec  309,  810,  on  general  nature  of  homestead  es- 
Ute. 

Homestead  may  be  abandoned  by  act  of  husband  alone,  p.  166. 
Cited  to  same  effect  in  Williams  t.  Moody,  36  Ifinn.  282,  holding 
wife  bound  by  his  intent  not  to  return,  on  their  removal  from  land. 

'  Declaration  of  Abandonment  of  homestead  acquired  by  actual  occu- 
pancy is  admissible  to  show  abandonment,  where  declaration  of  home- 
stead under  later  act  was  subsequently  filed,  p.  115. 

Cited  in  Speidel  v.  Schlosser,  13  W.  Va.  699,  on  point  that  requirement 
for  filing  declaration  of  homestead  is  constitutional;  note  to  Taylor  ▼. 
Hargous,  60  Aul  Dec.  608,  on  general  subject. 

26  CaL  117-121.    TRINITY  COUNTY  v.  McCAMMON. 

County  Warrant  is  Void  when  drawn  without  authority,  p.  120. 

Cited  to  same  effect  in  Linden  y.  Case,  46  CaL  174,  denying  injunction 
to  restrain  supervisors  from  incurring  improper  liabilities;  Ventura  Co. 
V.  Clay,  114  Cal.  246^  holding  treasurer  liable  on  bond  for  payment  of 
such  warrants;  Bingham  Co.  v.  First  Nat.  Bank,  122  Fed.  22,  county 
warrants  void  on  face  because  of  omission  of  recitals  made  essential 
by  statute  cannot  be  validated  by  ratification  of  county  board;  note  to 
Commissioners  v.  Heaston,  55  Am.  St.  Rep.  209,  on  general  subject. 

Law  of  Case.— Opinion  of  supreme  court  operates  only  as  to  facts  ^- 
pearing  in  the  then  record,  p.  121. 

Cited  to  same  effect  in  McLeian  v.  Benton,  73  CaL  337,  2  Am.  St. 
Rep.  817,  as  to  new  objections  raised  on  retrial,  as  to  validity  of  lease; 
and  Dodge  v.  Gaylord,  63  Ind.  372,  discussing  subject  generally. 

25  Cal.  122-147.    HICKS  v.  COLEMAN.    85  Am.  Dec  103. 

Description  by  Reference  to  another  deed  is  sufilctent  and  lattsr' 
paper  is  admissible  for  this  purpose^  though  otherwise  inadmisBibiib 
p.  128. 
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.  Cited  to  «aiQe  effect  in  Caldwell  y.  Ce^teii  .30  Cal.  5^2,  89  Am.  Dee. 
132,  rejecting  map,  howeveri  because  not  one  referred  to  in  deed;  and 
in  Neuval  v.  Cowell,  36  Cal.  650,  as  to  contract  referred  to  in  another 
contract  as  containing  plan  of  work,  etc 

Certifisd  Copy  of  recorded  deed  is  admissible  in  eyidenoe  when  orig^ 
inal  not  under  party's  control,  p.  120. 

Cited  to  same  effect  in  Landers  v.  Bolton,  26  Cal.  413,  admitting  such 
copy  of  power  of  attorney,  under  facts;  and  in  Mayo  v.  Mazeaux,  38 
Cal.  449,  holding  objection  as  to  control  waived.  Cited  also  in  note  to 
Colvin  V.  Land  Assn.,  8  Am.  St.  Bep.  118;  Lasher  v.  State,  28  Am.  St. 
Rep.  926;  and  to  Kleimann  v.  Gieselmann,  35  Am.  St.  Rep.  767,  all  on 
general  subject. 

Actual  Possession  of  part  of  land  under  deed  with  claim  of  title  to 
all,  extends  possession  to  all  not  then  in  adverse  possession  of  another, 
p.  13L 

Cited  to  same  effect  in  Hoag  v.  J^ierce,  28  CaL  191,  an  action  for 
forcible  entry;  Hess  v.  Winder,  30  CaL  358,  distinguishing  case,  however, 
when  deed  under  which  entry  made  is  indefinite  as  to  boundaries;  Davip 
V.  Perley,  30  Cal.  639,  holding,  however  constructive  possession  not  suf- 
ficient under  Van  Ness  ordinance  (and  see  as  to  last  point,  Judson  t* 
Malloy,  40  Cal.  308) ;  McKee  v.  Greene,  31  CaL  420  sustaining  ejectment 
,  on  such  possession;  Ayres  v.  Bensley,  32  Cal.  631,  632,  discussing 
priority  of  possession;  Russell  v.  Harris,  38  CaL  428,  99  Am.  Dec.  422 
(cited  in  S.  a  44  Cal.  493),  as  to  entry  under  sheriff's  deed;  Walsh  t. 
Hill,  38  CaL  487,  as  to  ejectment  against  trespasser,  although  plain- 
tiff's grantor  had  no  title  nor  possession;  Donahue  v.  Gkillavan,  43  Cal. 
575,  sustaining  ejectment  and  discussing,  further,  possession  as  to  Vap 
Ness  Ordinance;  Webber  v.  Clarke,  74  CaL  15,  16  (cited  in  Gildehaus  v. 
Whiting,  39  Kan.  713),  holding  sufficient  the  pasturage  of  sheep  during 
grazing  season  on  unindosed  land;  Aldrich  v.  Griffith,  66  Vt.  401,  on 
question  of  adverse  possession;  and  in  North  Noonday  etc  Co.  t. 
Orient  eta  Co.,  8  Sawy.  507,  11  Fed.  Rep.  128,  as  to  ejectment  against 
trespasser.  Distinguished  in  Cannon  v.  Union  Lumber  Co.,  38  Cal.  670, 
where  entry  not  made  in  good  faith  under  deed;  and  on  same  point  fai 
Wolfskin  V.  Majalowieh,  39  CaL  280,  where  deed  was  for  public  land 
and  could  convey  no  title.  Cited  also  in  note  to  Greene  v.  Pettingill, 
93  Am.  Dec.  448,  on  general  subject;  Cannon  v.  Stockmon,  95  Am.  Deo. 
209,  as  to  effect  of  adverse  possession  in  creating  title;  and  to  Heywari 
V.  Farmer's  etc.  Co.  46  Am.  St.  Rep.  719,  as  to  color  of  title. 

Possession  of  Land  is  evidence  of  title  in  fee,  p.  141, 

Cited  in  Andrus  v.  Smith,  133  Cal.  80,  noted  under  Coryell  v.  Cain,  16 
CaL  574;  note  to  Keane  t.  Caanovan,  82  Am.  Dee.  747,  on  geneml 
subject. 

Boundary  Line  •'parallel  with  river"  must  follow  all  meanderings 
and  not  general  course,  p.  142. 
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CSted  to  same  effect  in  Fratt  y.  Woodward,  32  Cal.  226,  91  Am.  Dee. 
573,  construing  similar  deed.  Qted  also  in  Austrian  v.  Davidson,  21 
Minn.  120,  on  point  that  line  is  presumed  to  run  at  right  angles  to  last 
line  unless  contrary  intention  appears.  Cited  also  in  note  to  Schur- 
meier  t.  St.  Paul  etc  Go.,  88  Am.  Dee.  66,  on  river  as  boundaries. 

Description  in  Deed.— Acreage  is  to  be  considered  in  determining 
direction  of  lines,  p.  144. 

Cited  to  same  effect  in  Hall  v.  Shotwell,  66  Cal.  381,  when  land  bound- 
ed by  creek;  and  in  Hostetter  v.  Los  Angeles  etc.  Co.,  108  GaL  42,  as 
to  river  boundary. 

Exceptions  to  Form  of  Verdict  cannot  be  first  raised  on  appeal,  p. 
146. 

Cited  to  same  effect  in  Fox  v.  West,  1  Idaho,  784^  as  to  joint  verdict 

General  Exception  to  Charge  will  not  be  considered,  p.  146. 

Cited  to  same  effect  in  Sill  v.  Reese,  47  Cal.  348,  as  to  Uke  exceptions 
to  charge;  Robinson  v.  W.  P.  etc.  Co.,  48  Gal.  425;  Brown  v.  Kentfteld, 
60  Gal.  132;  Rogers  v.  Mahoney,  62  Cal.  612,  holding,  however,  excep- 
tion sufficiently  specific;  Dixon  v.  Allen,  69  GaL  629;  Frost  v.  Qriniy 
eta  Co.,  102  Gal.  527;  Cavallaro  v.  Texas  etc  Co.,  110  GaL  358,  52  Am. 
St.  Rep.  101,  confining  rule  to  instruction  given  on  Court's  own  motion 
and  sustaining  general  exception  as  to  those  spedally  asked  by  parties; 
Marks  v.  Tomkins,  7  Utah,  426,  holding  exceptions  insufficient;  Blade 
V.  Lewiston,  2  Idaho,  258;  and  in  Qriswold  v.  Baley,  I  Mont.  664  (cited 
in  McKinstry  v.  dark,  4  Mont.  397). 

26  GaL  147154.    LACKMAN  v.  WOOD. 

Minor  may  be  Emancipated  by  f  ather»  p.  161. 

Cited  to  same  effect  in  Hallidsy  v.  ^filler,  29  W.  Va.  4S4»  6  Am.  St 
Rep.  658,  holding  no  emancipation  shown,  but  further  that  minor  en- 
titled  to  bounty  paid  on  enlistment  in  army;  Flynn  v.  Baisley,  36  Or. 
273,  76  Am.  St.  Rep.  499,  and  In  re  Dunavant,  96  F^  648,  Holding  earn- 
ings  after  emancipation  not  subject  to  father's  debts;  Wambold  v. 
Viok,  60  Wis.  467,  affirming  fmrther  right  to  hold  and  donate  property 
alter  sueh  emancipation  as  against  father's  creditors.  Cited  also  in 
note  to  Wilson  v.  MeMillan,  35  Am.  Rep.  117,  119,  120,  121,  on  generil 
cubjeeL 

Minors. — Doctrine  of  estoppel  has  no  application  to,  p.  162. 

Cited  to  same  effect  in  New  Haven  etc.  Co.  v.  Chatham,  42  Conn.  489^ 
•n  point  that  minor  not  bound  by  contract  though  representing  liimself 
as  of  full  age;  and  in  Crockett  v.  Althouse,  36  Mo.  App.  413,  applying 
rule  to  tenants,  of  whom  one  was  married  and  other  insane,  dtod  ate 
in  note  to  Norris  v.  Wait,  44  Am.  Dec  286,  on  general  subJeeL 
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25  Cal.  154-169.    CARPENTER  ▼.  WILLIAMSOlf. 

Statement  on  New  Trial  may  be  used  as  statement  on  appeal  when 
so  stipulated,  p.  158. 

Cited  to  same  effect  conversely  in  Kerr  v.  Clampitt,  95  U.  S.  190,  af- 
firming judgment  for  want  of  sufficient  statement.  Withers  v.  Kemper, 
25  Mont.  437,  discussing  difference  between  statement  and  bill  of  ex- 
ceptions imder  local  statutes. 

Decree  of  Foreclosure  does  not  affect  grantee  between  mortgage  and 
suit  unless  made  party  to  suit,  p.  161. 

Cited  to  same  effect  in  Bludworth  ▼.  Lake,  33  Cal.  264;  Davenport  v. 
Turpin,  43  CaL  601,  holding  further  as  to  abandoment  by  such  grantee 
and  acquiescence  in  decree;  Barrett  v.  Blackmar,  47  Iowa,  570,  holding 
further  as  to  grantee's  right  to  redeem.  Cited  also  in  note  to  Goode- 
now  V.  Ewer,  76  Am.  Dec  550,  and  to  Boggs  v.  Fowler,  76  Am.  Dec.  567, 
on  parties  to  f  oredosure  suit. 

Error  will  be  Premuned  Pr^adicial  nnlett  record  shows  otherwise,  p^ 
167. 

Cited  to  same  effect  in  Norwood  v.  Kenfield,  30  CaL  400,  as  to  ad- 
mission of  evidence  of  illegality  of  votes  in  election  contest;  Rice  t. 
Heath,  39  Cal.  612,  as  to  rejection  of  evidence  to  explain  entry  in 
memorandum  book;  Miller  v.  Durst,  14  8.  Dak.  593,  where  plaintiff 
introduces  justice  of  peace  to  show  prior  adjudication  of  daim  pleaded 
by  defendant  as  coimterclaim,  and  justice  testifies  to  filing  of  claim  as 
counterclaim,  error  to  refuse  to  allow  him  to  state  whether  he  oon- 
sidered  coimterclaim  in  determining  case. 

Review  on  Appeal  from  judgment  includes  errors  as  to  evidence  when 
ruHng  made  part  of  record  on  appeal  by  bill  or  statement,  p.  167. 
^  ated  to  same  effect  in  Brown  v.  WiUougUiy,  5  Cola  8,  holding  aHter 
as  to  suffideney  of  evidence  when  order  denying  new  trial  not  appealed 
from;  Cooper  v.  Pacific  etc.  Co.^  7  Nev.  Ifil,  holding  motion  for  new  trial 
unnecessary  to  review  grantii^  of  nonsuit;  Jones  etc  Co.  v.  Faiis,  S 
8.  Dak.  360,  ruling  similarly  as  to  orrors  at  law  occurring  at  trial; 
United  States  v.  Tralnng,  8  Wyo*  147,  mling  aUter,  howercr,  under  local 
statute. 

Appeals  from  Judgment  and  order  denying  new  trial  may  be  pros- 
ecuted together  or  separately,  p.  167. 

Cited  to  same  effect  In  Shairon  v.  Sharon,  68  CaL  336,  holding  one 
notice  and  one  undertaking  sufildent;  and  in  Hawldna  v.  Hubbard,  2 
S.  Dak.  634,  denying  motion  to  dismiss  double  appeal.  Cited  also  in 
Rayner  v.  Jones,  90  Cal.  81,  on  point  that  court  can  pass  on  motion  for 
new  trial  even  when  appeal  already  taken  from  judgment;  Brooks  v. 
Syndicate,  24  Nev.  351,  noted  under  Towdy  v.  Ellis,  22  Cal.  659;  E«x. 
parte  Fuller,  182  U.  S.  573,  construing  local  (Arkansas)  statutes  as  to 
new  trial  for  newly  discovered  evidence. 
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Quitclaim  Deed  Passes  grantor's  title  bo  as  to  oiable  grantee  to  main- 
tain ejectment  suit  if  grantor  could  have  done  so,  p.  168. 

Cited  to  same  effect  in  Lawrence  v.  Ballou,  37  CaL  521,  sustaining 
ejectment  under  such  deed  against  grantor,  when  tenant  in  common; 
and  in  Rego  y.  Van  Pelt,  66  Cal.  256,  on  point  that  grantee  under  such 
deed  cannot  dispute  grantor's  title.  Cited  also  in  note  to  Thorn  r. 
Kewsom,  53  Am.  Rep.  750,  on  general  subject. 

26  Cal.  169-174.    WILLSON  ▼.  McEVOY. 

Term  of  Court. — Order  denying  new  trial  cannot  be  set  aside  after 
adjournment  of  term,  p.  171. 

Distinguished  in  Willson  v.  Cleaveland,  30  Cal.  198,  siistaining  setting 
aside  of  default  after  term,  when  improperly  entered;  and  in  Kaufman 
V.  Shain,  111  Cal.  20,  62  Am.  St.  Rep.  141,  holding  records  amendable  at 
any  time  when  untrue;  and  see  Wallace  v.  Cason,  42  Ga.  442,  on  last 
point. 

Action  on  Injunction  Bond. — ^Attorney's  fees  cannot  be  recovered  un- 
less actually  paid,  p.  VJh 

Qited  in  Pacific  etc.  Co.  v.  W.  U,  Tel.  Co.,  123  Cal.  432,  denying  dam- 
ages for  nondelivery  of  telegram  when  sought  on  ground  of  resultant 
breach  of  contract  between  plaintiff  and  a  third  person;  Prader  v. 
Grimm,  28  Cal.  12,  including  also  expenses  for  testimony;  Roussin  v. 
Stewfvrt,  33  Cal,  212,  applying  rule  to  indemnity  bond  against  attach- 
ment, where  no  allegation  of  payment  of  judgment;  Elder  v.  Kutner,  97 
Cal.  495,  holding  averment  of  payment  necessary  in  complaint;  and  in 
California  etc.  Co.  v.  Armstrong,  8  Sawy.  529,  17  Fed.  Rep.  220,  applying 
Vule  to  tenafltfs  suit  against  stranger  for  injuries  to  freehold,  before 
having  made  repairs  or  compensated  landlord.  Distinguished  in  Lott  v. 
^fiteheU,  32  Cal.  26,  as  to  indemnity  bond  to  sheriff  iw  replevy,  holding 
lM>we¥er,  that  action  cannot  be-  maintained  thereon  before  payment  of 
judgmoit  recovered  against  sheriff.  Cited  also  in  Porter  t.  Hopkins,  63 
CaL  64,  on  point  that  reasonable  fee  is  recoverable  m  eueh  suit;  note  to 
Gilbert  v.  Wyman,  49  Am.  Dec.  363,  asr  to  accrual  of  right  of  action  on 
contraet  of  indemnity;  and  to  Trapnall  y.  McAfee,  77  Am.  Dec  169,  160, 
upon  general  subject. 

'•  Action  on  Injimetiea  Bond.— Nominal  damages  should  not  be  allowed 
where  no  actual  damage  shown,  p.  174. 

'  Cited  to  same  effect  in  Bustamente  v.  Stewart,  66  Cal.  116,  holding 
'  fuftlier  attorney's  fees  recoverable  include  only  those  paid  for  procuring 
>disBolution  (as  to  which  see  Porter  v.  HojAdns,  63  Cal.  54).  Cited  also 
in  note  to  McConihe  v.  New  York  etc.  €o.,  75  Am.  Dec.  428,  upon  plain- 
tiff's right  to  new  trial  when  judgment  should  have  been  for  nomimd 
damages. 
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25  CaL  175-187.    MULLER  t.  BOGGS. 

Deed  mudt  be  Construed  in  favor  of  grantee,  -when  grantor's  intentioa 
doubtful,  p.  Ife. 

Cited  to  same  effect  in  Piper  v.  True,  36  Cal.  617,  as  to  property  con- 
veyed; and  in  dissenting  opinion  in  Sheppard  v.  Thomas,  26  Ark.  63d, 
as  to  whether  condition  is  precedent  or  subsequent,  following  main 
opinion  in  this  regard. 

Deputy  County  Recorder  may.  take  acknowledgment,  whether  in 
principal's  name  or  not,  p.  183. 

ated  to  same  effect  in  £mmal  v.  Webb,  36  Gal  203,  as  to  deputy 
oounty  clerk;  People  v.  Wheatley,  88  CaL  119;  Crombie  v.  Little,  47 
Minn.  586;  and  in  State  v.  Devine,  6  Wash,  St  589,  as  to  affidavit  made 
before  deputy  county  clerk,  holding  further  principal's  name  need  not 
be  signed  to  jurat;  and  in  Fredericks  v.  Davis,  3  Mont.  257,  as  to 
authentication  by  deputy  recorder  of  official  character  of  justice. 

Tenant  in  Common  bringing  ejectment  against  trespasser  can  recovsr 
damages  proportionate  to  his  interest  only,  p.  187. 

Cited  to  same  effect  in  Lee  Chuck  v.  Quan  Wa  Chong»  01  GaL  699,  am 
to  aetion  for  unlawful  detainer. 

AppeaL— Modification  of  Judgment  wiH  be  ordered  when  respondent 
offers  to  remit  as  to  erroneous  portion,  p.  187. 

Cited  in  Fox  v.  Hale  etc.  Co.,  122  GaL  222^  noted  under  DeCosta  t. 
Massachusetts  etc.  Co.,  17  CaL  613. 

25  CaL  189-197.    BROWN  v.  SCOTT. 

Pleading.— ^Argumentative  denials  in  answer  are  evasive  and  hi- 
sufficient,  p.  195. 

Cited  to  same  effect  in  Fish  v.  Bedington,  31  Cal.  195,  and  ScoviU  t. 
Barney,  4  Dreg.  290,  holding  insufficient  answer  in  cox^uncUve  form;  and 
in  diMenting  opinion  in  RacouiUs/t  v.  Rene,  32  CaL  458,  main  opinion 
holding  sufficient  a  denial  of  allegation  of  constructive  notice.  Cited 
alAO  in  note  to  Humphreys  v.  McCall,  70  ^km.  Dec.  635,  on  effect  and 
remedies  in  case  of  sham  and  frivolous  ajiswers. 

AflsigliBieiit  of  Judgment  injoludes  debts  for  which  it  was  obtained, 
p.  196. 

Cited  in  Rnfe  v.  Bank,  99  Fed.  655,  extending  rule  to  compromise 
judgment  entered  thereafter;  note  to  Chilstrom  v.  fippinger,  78  Am. 
St.  Rep.  49,  on  general  subject. 

Denial  on  Information  and  Belief  of  verified  complaint,  when  knowl- 
edge is  presumed,  must  show  how  lack  of  knowledge  has  occurred,  p. 
196.       . 

Cited  in  Weill  v.  Crittenden,  139  CaL  490,  noted  under  Curtis  v.  Rich- 
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ards,  9  Gal.  34;  Peacock  v.  United  States  125  Fed.  587,  in  action  to  recoT- 
•r  penalty  under  Bayiaed  Statutes,  8ecti>Hi  4143»  for  making  false  oath  to 
secure  registry  of  vessel,  averments  in  answer  that  defendant  was 
ignorant  of  law  and  regarding  proceedings  for  registry  as  merely  formal 
cHd  not  read  papers  he  signed,  properly  stricken  out;  Vassault  y.  AuBtin« 
32  Cal.  607,  kolding  su£B.eient  such  denial  of  recovery  of  judgment;  and 
in  Cowie  v.  Ahrenstedt,  1  Wash.  419,  ruling  similarly  as  to  recording 
of  notice  of  mechanic's  lien;  Davanay  v.  Eggenhoff,  43  Cal.  397,  on  point 
that  general  denial  of  complaint  on  note  prevents  judgment  on  plead- 
ings; in  Walker  v.  Buffandeau,  63  Cal.  314,  holding  insufficient  denial  for 
want  of  information  etc,  of  priority  of  plaintiff's  mortgage;  and  in 
Loveland  v.  Gamer,  74  Cal.  300,  ruling  similarly  as  to  directors'  dental 
of  corporate  acts,  holding  further  jud^nent  on  pleadings  proper  in  such 
case.  Cited  ako  in  note  to  Humphreys  v.  McOall,  70  Am.  Dee.  631,  632, 
on  general  subject. 

26  Cal.  197202.    CAHOOIT  v.  MARSHALL. 

Jury  TriaL — Questions  of  fact  when  at  Issue  ara  to  be  decided  by 
jory  Alone  and  court  cannot  assume  fact  in  instructions,  p.  200. 

Cited  to  same  effect  in  dissenting  opinion  in  Bradley  v.  Lee,  SB  CaL 
370,  main  opinion  holding  assumption  of  fact  by  judge  not  reversible 
error. 

Actual  Change  of  Possession  is  c^en,  visible  change,  manifested  by 
such  outward  signs  as  to  show  total  ceasing  of  vendor's  possession,  p. 
201. 

Cited  in  Georgia  v.  Pierce,  123  Cal.  177,  noted  under  Stevens  v.  Irwin, 
15  Cal.  603;  Bell  v.  McQellan,  67  CaL  284,  holding  transfer  void  as  to 
creditors;  Gould  v.  Huntley,  73  Oal.  402,  ruling  alitor  as  to  sale  of 
mare,  althought  afterward  occasionally  loaned  to  vendor;  Bunting  v. 
Salts,  84  CaL  171,  and  in  Howe  v.  Johnson,  107  CaL  76,  holding  trans- 
fer of  fanning  implements  void;  and  in  Etdiepare  v.  AguJire,  01  OsL 
296,  26  Am.  St.  Bep.  185,  disenssing  instructions  as  to  vandor's  employ- 
ment after  sale. 

Declarations  of  vendor  after  sale  when  out  of  possession  are  inad- 
missible to  show  fraud    in  sale,  p.  202. 

Cited  in  Henderson  v.  Hart,  122  Cal.  336,  holding  oertttin  deolaimtfens 
inadmissible;  Bush  v.  Helbing,  134  Cal.  680,  but  holding  dedaratioas 
admissible  when  made  during  possession;  Jones  v.  Mone,  36  OaL  207. 
holding  error  in  admission  to  be  without  prejudice  under  facts; 
Spanagel  v.  Bellinger,  38  Cal.  282,  284,  when  made  after  giantee  had 
taken  possession,  and  out  of  his  presence;  Murphy  v.  Mulgrew,  102  CaL 
552,  41  Am.  St.  Rep.  203,  holding  such  declarations  admissible  when 
vendor  in  possession  after  sale;  and  in  Bowden  v.  Spellman,  59  Ark.  266, 
and  United  States  v.  Griswold,  7  Sawy.  317,  8  Fed.  Rep.  660,  ruling 
similarly  as  to  same  point. 
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26  OtA.  202-212.  LICK  ▼.  MADDEN.  S.  C  36  Ool.  208,  95  Am.  Dee. 
175. 

Prepayment  of  fees  of  derk  may  be  waived,  in  which  event  obli- 
gation to  perform  duty  is  perfect  without  tender,  p.  210. 

Cited  to  same  effect  in  Tregambo  v.  Comanche  etc  Co.  57  Cal.  506 
(cited  in  Mutual  etc.  Co.  v.  Phinney,  76  Fed.  Bep.  620),  setting  aside 
default  when  demurrer  filed,  payment  of  fees  not  being  demanded; 
Carbonate  etc  Co.  v.  Ives,  10  Colo.  83,  denying  motion  to  dismiss  ap- 
peal because  justice's  fees  for  appeal  not  paid  in  time,  where  papers  had 
already  been  transmitted  by  him;  and  in  Cunningham  v.  Quinn,  12 
Colo.  475,  granting  mandamus  against  derk  to  file  appeal  papers  when 
prepayment  not  demanded. 

25  Cal.  212-214.    AITXEN  v.  BfENDENHALL. 

Czoss-examisation  must  be  confined  to  evidenos  on  direct  exami- 
nation, p.  213. 

Cited  in  Bosh  v.  French,  1  Ariz.  Ter.  135,  discussing  rule  as  to  eroM- 
examination;  see  conclusions,  pp.  130,  140. 

Distinguished  in  State  v.  Larkins,  5  Idaho,  208,  defendant  in  criminal 
ease  taking  stand  on  own  behalf  may  be  cross-examined  as  to  any  facts 
testified  to  on  direct  examination  or  connected  therewith. 

25  Oil.  214-225.    IRWIN  T.  BACKUa    S.  C.  85  Am.  Dec  125. 

Sureties  on  administrator's  bond  are  bound  by  degree  of  probate  court 
as  to  amount  of  prindpal's  liability,  when  not  fraudulently  rendered, 
although  not  parties  to  proceedings  there,  p.  221. 

Cited  to  same  c^ect  in  Fox  ▼.  Minor,  32  Cal.  120,  as  to  guardian's 
bond  (but  see  dissenting  opinion  121,  122,  128,  124,  125,  126,  180);  and 
on  same  point  in  Brodrib  v.  Brodrib,  56  Cal.  566;  Hathaw»y  y.  Davis, 
38  OrL  170,  on  point  that  sureties  on  appeal  bond  cannot  attack  judg- 
ment of  affirmance  on  ground  that  appeal  not  taken  in  due  time;  Mur- 
dock  V.  Brooks,  38  CaL  601,  on  same  point  sustaining  complaint; 
Chaquette  v.  Ortet,  60  CaL  600,  applying  rule  to  judgment  in  suit  in 
equity  for  accounting  on  administrator's  death;  Moore  v.  Earl,  01  Cal. 
635,  as  to  objection  that  probate  court  had  no  jurisdiction  to  issue 
letters;  Evans  v.  Gerken,  105  Cal*  313,  as  to  objection  that  sale  of  real 
estate  was  made  without  requiring  additional  bond;  Treweek  v.  How- 
ard, 105  Cal.  445,  holding  misrepresentations  by  exeeutor  to  sureties  no 
defense  to  action  on  bond;  Ogden  v.  Davis,  116  CaL  37,  on  point  that 
sureties  on  appeal  bond  lor  waste  are  boimd  by  recital  therein  of  order 
fixing  amount;  Meyer  v.  Barth,  07  Wis.  355,  65  Am.  St.  Bep.  124,  as  to 
bond  of  testamentary  trustee;  Herren's  Estate,  40  Or.  07,  where,  in  suit 
by  administrator  de  bonis  non  against  representatives  and  sureties  of 
deceased  administrator,  it  is  shown  that  certain  sum  was  in  such 
administrator's  hands  when  last  report  made,  burden  of  proof 
Notes  CaL  Bep.— 81 
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is  on  defendants  to  show  proper  administration  of  fund;  Kevitt  v. 
Woodburn,  160  111.  209,  52  Am.  St.  Rep.  319,  holding  further  as  to  effect 
of  statute  of  limitations  And  of  removal  of  executor  pending  settlement 
of  account;  Weber  y.  Noth,  51  Iowa,  379,  as  to  claim  ordered  paid  upon 
administrator's  allowance,  although ' then  barred;  Pasewalk  v.  Bollman, 
29  Neb.  626,  26  Am.  St  .Rep.  404,  h6!d!ng  judgment  against  sheriff  eon> 
elusive  on  sureties  on  indemnity  bond  on  execution;  McNabb  ▼.  Wixon, 
7  Nev.  173.  Distinguished  in  dissenting  opinion  in  Mendocino  Co.  t. 
Morris,  32  Cal.  163,  main  opinion  holding  that  under  Specific  Contract 
Act  judgment  against  sureties  on  official  bond  cannot  be  rendered  for 
coin,  when  not  so  stipulated;  and  in  Rodini  v.  Lytic,  17  Mont.  453,  hold- 
ing rule  as  to  conclusiveness  of  judgment  not  applicable  to  constable's 
bond.  Cited,  also,  in  note  to  Heard  ▼.  Lodge,  32  Am.  Dec.  203;  State  t. 
Holt,  72  Am.  Dec.  276;  Charles  v.  Hoskins,  83  Am.  Dee.  384;  and  to 
Howell  V.  Cobb,  88  Am.  Dec.  693,  on  general  subject. 

Sureties  on  administrator's  bond  are  liable  for  his  failure  or  lefosal 
to  pay  over  moneys  ordered  by  decree  of  probate  court,  p.  224. 

Cited  to  same  effect  in  Deegan  y.  Deegan,  22  Kev.  202,  58  Am.  8t.  Rep. 
749,  holding  sureties  on  guardian's  bond  liable  for  his  eonversion  of 
ward's  money;  and  in  Steel  t.  Holladay,  20  Oreg.  77»  defining  *dey- 
astavit*^  by  executor. 

General  Citation.— Joy  v.  Elton,  9  N.  D.  466. 

25  Cal.  225-229.    HT7RLBUHT  ▼.  JONES. 

Conveyance  to  wife  by  husband  when  insolvent,  is  void  when  made  to 
del&y  or  defraud  creditors,  p.. 229. 

Cited  to  same  effect  in  Thomas  ▼.  Desmond,  63  OaL  428,  whore  wife 
was  sole  trader  as  in  main  case;  note  to  Morris  ▼.  Fletcher,  77  Am.  St. 
Rep.  103,  on  general  subject. 

Defects  in  Findings  of  fact  cannot  be  first  urged  in  supreme  court,  no 
exception  having  been  taken  thereto  below,  p^  229. 

Cited  to  same  effect  in  Lyons  v.  Leimback,  29  Cal.  142,  where  findings 
did  not  contain  all  facts  necessary  for  judgment. 

25  Cal.  230-242.    WISEMAN  v.  McNTJLTY. 

Tenants  in  Common  not  served  with  summons  are  not  affected  by 
judgment  or  exocution  sale  thereunder,  p.  236. 

Cited  to  same  effect  in  Iron  Works  v.  Davidson,  78  Cal.  393,  as  to 
action  against  partners  when  not  brought  under  section  388  of  the  Code 
of  Civil  Procedure. 

Constable's  Deed  on  Execution  must  recite  Judgment,  p.  236. 
Cited  in  Qote.  to  Donahue  y.  McNulty,  85  Am.  ^ec.  84,  as  to  redtali 
in  sheriff's  deed. 
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Forfeiture  is  not  Favored  and  strict  proof  is  necessary,  p.  237. 
Cited  in  Johnson  v.  McLauglin,  1  Ariz.    Ter.    502,    on    point    that 
forfeiture  must  be  specially  pleaded,  aliter  as  to  abandonment. 

26  Glkl.  242-252.    PEOPLE  Y.  STRATTON. 

State  Patent  is  prima  facie  valid  and  burden  is  on  person  attacking 
it,  p.  242. 

Cited  to  same  effect  in  Hebron  v.  Graves,  78  Cal.  381,  where  no  proof 
offered  by  patentee  that  land  was  of  sixteenth  or  thirty-sixth  section, 
or  that  state  had  title;  Peabody  v.  Prince,  78  Cal.  517,  denying  right  to 
attack  patent  collaterally  because  judgment  in  contest  fraudulently 
rendered  by  default. 

Attorney  Qeheral  may  file  information  to  annul  state  patent  when 
rights  and  interests  of  state  are  involved,  p.  245. 

Cited  to  same  effect  in  People  v.  Gold  Run  etc  Co.,  66  Cal.  152,  56  Am. 
Rep.  88,  as  to  injunction  to  prevent  debris  deposits  in  navigable  waters ; 
and  in  People  v.  Truckee  etc.  Co.,  116  Cal.  402,  58  Am.  St.  Rep.  187,  as 
to  like  action  against  deposits  of  sawmill  refuse;  People  v.  Center,  66 
'Cal.  566,  as  to  action  to  cancel  patent,  holding  authority  confirmed  by 
Stats.  1877-78,  p.  358;  People  v.  Oakland  etc  Co.)  118  Gal.  239,  as  to 
action  to  quiet  title  of  state  to  lands  on  water  front;  and  in  State  v. 
Union  etc  Co.,  7.  S.  Dak.  63,  applying  role  to  action  to  vacate  corporate 
charter. 

State  Patent  for  swamp  lands  is  void  if  lands  were  in  faet  of  differ- 
ent character,  p.  250. 

Cited  in  Fredericks  v.  Zumwalt,  134  Cal.  48,  ai  to  patent  to  lands  ex- 
cepted under  statutes  of  1669-70,  p.  875. 

State  Patent  cannot  be  Impeached  by  one  not  having  title  or  snf • 
fldent  interest  in  subordination  thereto,  p.  251. 

Cited  to  same  effect  In  Carder  v.  Baxter,  28  Cal.  101,  rejecting  evi- 
dence that  lands  were  not  swamp,  etc.,  when  offered  by  stranger  to 
title  of  state  and  of  United  States;  Durfee  v.  Plaisted,  38  Cal.  83,  as  to 
point  that  conditions  for  pre-emption  patent  were  not  complied  with; 
Schieffery  v.  Tapia,  68  Cal.  186,  as  to  point  that  lands  were  improperly 
listed  to  state;  Davidson  v.  Cucamonga  etc.  Co.,  78  CaL  7,  holding  that 
void  certificate  of  purchase  confers  no  right  of  action  to  annul  patent. 
Distinguished  as  to  this  point  in  Rondell  v.  Fay,  32  Cal.  362,  holding 
patent  collaterally  attackable  by  any  person  interested,  when  void  on 
its  face;  and  see  Laugenour  v.  Shanklln,  57  Cal.  75,  as  to  patent  for 
swamp  land  covering  land  in  five  hundred  thousand  acre  grant.  CSted, 
also,  in  note  to  Terry  v.  Megerle,  85  Am.  Dec.  93,  on  general  subject. 

25  Cal.  252-262.    HIOGINS  ▼•  HOUOflTON. 

Mineral  Lands  are  not  excepted  from  grant  of  sixteenth  and  thirty- 
'sixth  sections,  p.  254. 
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Overruled  in  Hermocilla  v.  Hubbell,  89  Cal.  8,  following  United 
States  supreme  court. 

Grant  of  sixteenth  and  thirty-sixth  sections  created  vested  interest 
in  state,  becoming  absolute  on  location,  p.  256. 

Cited  to  same  effect  in  People  v.  Crockett,  33  Cal.  164,  on  point  that 
Mexican  grant  of  three  square  leagues,  within  exterior  boundaries  of 
larger  tract,  is  vested  estate  and  taxable;  and  in  Sanger  v.  Sargent,  8 
Sawy.  04,  construing  effect  of  railroad  grant;  Sherman  v.  Buick,  46  CsL 
667,  660  (reversed,  however,  in  S.  C.  03  U.  S.  214),  denying  right  of 
Congress  to  extend  pre-en^tion  rights  over  this  grant  by  subsequent 
act  (12  U.  S.  Stats.  409) ;  but  see  Heydenfeldt  v.  Daney  etc  Co.,  10  Nev. 
810,  affirming  right  to  change  terms  of  grant  witk  consent  of  stats 
prior  to  its  disposal  of  land  and  to  survey) ;  •  Wedeldnd  v.  Craig,  66  CaL 
644,  holding,  further,  state  entitled  to  lieu  land  in  case  of  mineral  settle- 
ment under  section  7  of  act;  and  see  on  same  point  as  to  prior  prs- 
emptioners,  Layton  v.  Farrell,  11  Nev.  458,  distingidshing  main  case. 

26  (M.  262-266.    TEWKSBURY  ▼.  O'CONIVELL. 

Treble  Damages  in  unlawful  detainer  may  be  awarded,  though  not 
spedfieally  prayed  for,  p.  264. 

Qted  to  same  effect  in  Rhemke  y.  Clinton,  2  Utah,  286»  permitti]^ 
amendment  of  prayer  of  complaint  from  treble  (statutory)  damages,  to 
single  damages,  for  wilful  destruction  of  property;  fledes  ▼.  Unkm  etSL 
Co.,  16  Utah,  20,  directing  treble  damages  on  renMad  wkeie  demaiidad. 

26  CaL  266-288.    6SAT  ▼.  DOUGHSRTT.      ' 
Former  Judgment  is  bar  in  action  between  saara   paitiea   or  their 

privies,  as  to  every  question  directly  involved,  p.  272. 

Cited  in  Haidin  v.  Dickey,  123  Cal.  610,  but  holding  rule  inapplicable 
to  judgment  in  action  on  claim  brought  before  its  maturity;  Garwood 
▼.  Garwood,  29  CaL  621,  as  to  decree  of  probate  oonrt  granting  letters, 
involving  question  of  birth  of  child  alive;  Marshall  v.  Shafter,  32  Cat 
189,  as  to  decree  in  ejectment,  involving  respective  titles  or  right  to  pos- 
session; Morenhaut  v.  Higuera,  32  Cal.  206,  as  to  decree  in  partition 
rendered  on  default;  Jackson  v.  Lodge,  36  CaL  38,  as  to  purpose  and 
character  of  deed  alleged  in  answer  to  suit  on  note  as  given  in  payment; 
Bamum  v.  Reynolds,  38  CaL  647»  as  to  judgment  in  action  against 
sheriff,  involving  title  to  personalty  seised;  Ryan  v.  Fitzgerald,  87  CaL 
348,  when  property  at  issue  in  second  action  was  included  in  that 
olaimed  in  first  but  not  awarded  to  plaintiff  therein;  Flynn  v.  Hite,  1(^7 
CaL  460,  as  to  decree  in  ejectment,  concerning  validity  of  lease  which 
defendant  failed  to  introduce  in  evidence;  Hall  v.  Susskind,  109  CaL 
206,  on  point  that  pendency  of  prior  action  of  olaim  and  delivery  oould 
be  pleaded  in  abatement  of  action  for  conversion,  but  only  to  extent  of 
property  involved  in  prior  action;  Reid  v.  Cross,  116  Cal.  484,    as    to 
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judgment  on  oountarclaim  in  prior  action  in  favor  of  defendant  who  was 
plaintiff  in  second  action;  Luttrell  t.  Reynolds,  63  Ark.  258,  as  to  judg- 
ment on  demurrer,  involving  right  to  curtesy;  lAnd  v.  Keim,  52  Miss. 
350,  as  to  decree  quieting  title,  involving  grant  by  United  States  under 
treaty;  Covington  etc.  Co.  v.  Sargent,  27  Ohio  St.  238  (cited  in  Free- 
man V.  McAninch,  87  Tex.  139,  47  Am.  St.  Rep.  86,  and  this  dted  in 
Nasworthy  v.  Draper,  9  Tex.  Civ.  App.  p.  651),  where  defendant  in  prior 
action  had  failed  to  set  up  defense  sought  to  be  litigated  in  second 
action;  and  on  same  point  in  Neil  v.  Tolman,  12  Oreg.  293,  as  to  prior 
default  judgment  involving  right  to  divert  water;  and  in  Boyle  v. 
Hinds,  2  Sawy.  530,  3  Fed.  Cas.  1111,  as  to  decree  of  land  commission 
on  perfected  Mexican  grant,  although  presentation  thereof  was  un- 
necessary. Distinguished  in  Hough  v.  Waters,  30  Gal.  311,  holding  judg- 
ment in  ejectment  no  bar  to  action  for  specific  performance  when  that 
not  passed  on  in  first  action,  being  pleaded  but  withdrawn  before  trial ; 
Mahoney  v.  Van  Winkle,  33  Gal.  459,  ruling  similarly  as  to  judgment  in 
ejectment  where  defendant  has  since  acquired  new  rights;  Altschul  v. 
Polack  (Doyle),  55  Cal.  639,  where  issue  of  title  was  not  submitted  on 
merits  and  actually  passed  on;  and  on  same  point  in  Smith  v.  Auld,  31 
Kan.  268,  where  issue  was  tendered  as  to  right  to  rents,  but  not  passed 
on  by  reason  of  status  of  parties  to  action;  and  in  Dillinger  v.  Kelly, 
84  Mo.  669,  as  to  judgment  in  prior  action  when  prematurely  brought. 
Cited,  also,  in  note  to  Reynolds  v.  Harris,  76  Am.  Dec.  468,  on  point  that 
judgment  conclusive  till  reversed;  Oetgen  v.  Ross,  95  Am.  Dec.  473,  on 
conclusion  of  landlord  by  judgment  against  tenant;  and  to  Lea  v.  Lea, 
96  Am.  Dee.  776,  777,  as  to  oondnsiveness  of  judgment;  777,  778,  as  to 
effect  of  judgment  not  on  merits;  779,  782,  as  to  what  facts  are  not  res 
judicata;  and  785,  786,  as  to  necessity  of  proof  of  identity  of  question 
at  Issue. 

Joinder  of  Legal  and  Eatable  Causes  of  action  in  same  complaint 
Is  Allowable  when  same  facts  support  both,  p.  277. 

Cited  to  same  effect  in  More  v.  Massini,  32  Cal.  596,  permitting  join- 
der of  tresiMiss  to  land  while  in  hands  of  plaintiff's  grantte,  and  injunc- 
tion against  future  injury.  Distinguished  in  Ferguson  v.  Burt,  2  Utah, 
392,  as  to  joinder  of  specific  performance  of  contract  to  convey  property 
and  action  to  recover  moneys  for  maintenance  of  defendant's  child. 

Demand  is  Unnecsssary  before  action  for  specific  performance,  except 
thsat  costs  are  not  recoverable,  p.  282. 

ated  to  same  effect  in  Randolph  v.  Harris,  28  Gal.  566,  87  Am.  Dec 
141,  as  to  action  on  lost  note  without  tender  of  indemnity;  Jones  v. 
Petahima,  36  OaL  233,  as  to  demand  in  action  to  compel  conveyance  in 
pursuance  of  trust;  Conlin  v.  Ryan,  47  Cal.  73,  on  point  that  two  de- 
mands are  unnecessary  by  grantee  to  grantor  to  replace  lost  deed; 
liebrand  v.  Otto,  56  CaL  247,  as  to  demand  for  performance  of  oon- 
ditionB  subsequent,  in  aetion  to  set  aside  deed;  Rose  v.  Treadway,  4 
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Nev.  460,  97  Am.  Dec.  649,  when  specific  performance  Warf  pleaded  by 
way  of  defense  to  complaint  in  ejectment;  and  in  Irvine  v.  Hawkins,  20 
Nev.  388,  as  to  tender  of  piircluuie  price  under  like  pleadings;  and 
Clarno  v.  Grayson,  30  Oreg.  127,  on  point  that  tender  of  purchase  price  is 
unnecessary  to  specific  performance  where  waived  by  vendor's  resdasion 
or  repudiation  of  contract;  but  see  on  same  point  as  to  demand  for  deed, 
distinguishing  main  deise,  Cooper  v.  Stockton,  60  Mo.  84.  Cited,  also, 
in  note  to  Fuller  v.  Hubbard,  16  Am.  Dec.  428,  aa  to  vendee's  duty  to 
demand  deed;  Tinney  v.  Ashley,  26  Am.  Dec  625,  as  to  duty  to  prepare 
deed. 

Costs  in  Equity  are  within  discretion  of  court,  p.  282. 

Cited  in  Sierra  etc.  Co.  v.  Wolff,  144  Cal.  433,  but  holding  party  in 
action  to  quiet  title  entitled  to  costs  by  virtue  of  statute;  Williama  v. 
MacDougall,  39  Cal.  85,  denying  counsel  fees  in  action  by  guardian  to 
increase  ward's  allowance;  and  in  Abram  v.  Stuart,  96  OaL  239,  sus- 
taining award  of  costs  to  defendant  in  injunction  suit  under  facts 
stated,  although  injunction  granted  to  plaintiff.  Cited,  'also,  in  note  to 
Ela  V.  Knox,  88  Am.  Dec.  181,  on  right  to  costs. 

25  Cal.  283-291.  BERTRAM  v.  CENTRAL  TURNPIKE  CO. 

Legislative  Grant  is  to  be  construed  strictly  and  nothing  pasMS  by 
implication  thereunder,  p.  287. 

Cited  to  same  effect  in  Wolah  t.  Plumas  Co.,  94  OaL  369,  as  to  ae> 
ceptance  of  grant  of  wagon  road  frandiise;  and  in  Ganyonville  etc  Oo 
v.  Stephenson,  8  Oreg.  267,  holding  road  franchise  not  exdudve. 

25  Cal.  291-293.    PORTER  v.  ELAM«      85  Am.  Deo.  132.    . 

Statute  of  Limitations— Acknowledgment  in  Writing.— Pleading  held 
to  show  signature,  p.  292. 

Cited  in  note  to  Tynan  v.  Walker,  95  Am.  Dec.  161,  on  constmetioa 
of  statute. 

25  Cal.  296-300.    BOSWORTH  ▼.  DAlf2lSN. 

Mistake  in  Description  of  Property  does  not  vitiate  assessment  un- 
less misleading,  p.  298. 

Cited  to  same  effect  in  Irrigation  Dist.  v.  De  Lappe,  79  Cal.  350,  re- 
jecting false  call  In  petition  for  formation  of  irrigation  district;  dis- 
senting opinion  in  People  v.  Owyhee  etc.  Co.,  1  Idaho,  419,  discussing 
separate  taxation  of  real  and  personal  property;  and  in  Kelly  ▼.  Her- 
rall,  10  Sawy.  175,  20  Fed.  Kep.  373,  as  to  description  in  assessment  and 
tax  deed.  Cited,  also,  in  Sharp  v.  Daugney,  33  CaL  513,  holding  im- 
material discrepancies  in  summons  as  published. 

25  Cal.  300-313.    PEOPLE  v.  HOLLADAT. 

Complaint  in  Action  f  ot  Taxes  is  insufficient  unless  alleging  eon- 
ditions  precedent  prescribed  by  statute,  p.  302. 
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Cited  to  B«mb  effect  in  People  v.  Ballerinoi  99  Csd.  60X>  where  prop-* 
erty  not  offered  fOT  eale   (Pol  Code,  3899). 

Act  Legalizing  As/isessments  extend  to  every  defect  during  period 
gpedfled,  p.  S03. 

Cited  to  same  effect  in  Wetherbee  y.  Dunn,  32  Cal.  108,  as  to  de- 
scription in  tax  deed;  People  v.  McCreery,  34  CaL  437,  as  to  errors  in 
details  of  valuation,  but  holding,  further,  absence  of  valuation  not 
curable.  Distinguished  on  last  point  in  People  v.  Hastings,  34  Cal. 
576,  as  to  omission  of  dollar  mark.  Cited  also  in  City  v.  Norton,  13 
Kan.  588;  and  in  note  to  People  v.  Seymour,  76  Am.  Dec  529,  533,  on 
general  subject  of  curative  acts. 

Description  of  Property  in  assessment  must  specify  its  dass,  p.  305. 

Cited  to  same  effect  in  San  Francisco  v.  Flood,  64  Cal.  505,  508,  511, 
holding  "mining  stock''  sufficient.  Distinguished  in  People  v.  Sneath, 
98  Cal.  614,  tustaining  assessment  in  bulk  under  act  1863,  p.  413. 

Property  in  transit  is  taxable  at  county  of  situs  on  March  lit,  p.  806. 

Cited  in  Rosasco  v.  Tuolumne  Co.,  143  Cal.  433,  construing  statutes 
of  1871-72,  page  754,  and  Political  Code,  section  3628;  Waggoner  y. 
Whaley,  21  Tex.  Civ.  App.  3,  sustaining  taxation  of  cattle  while  at 
owner's  fattening  pens;  People  y.  Niles,  35  Cal.  288,  as  to  schooner  used 
in  coasting  trade;  People  y.  Whartenby,  38  Cal.  467,  on  point  that 
money  at  interest  is  taxable  at  creditor's  residence,  and  in  San  Fran- 
cisco y.  Lux,  64  Cal.  484,  that  money  of  estate  of  decedent  is  taxable  at 
county  of  decedent's  last  residence,  notwithstanding  its  deposit  in  bank 
in  another  county;  and  in  note  to  New  Albany  y.  Meeldn,  66  Am.  Dee. 
633,  on  general  subject. 

25  CaL  313-316.    CHOWELL  y.  SONOMA  COUNTT. 

County  is-  not  Liable  for  act  of  road  overseer  in  performance  of 
duties,  p.  316. 

Cited  to  same  effect  in  Winbigler  v.  Mayor,  45  Cal.  38,  applying  rule 
to  damages  caused  by  neglect  of  officers  to  keep  streets  in  repair;  Bar- 
nett  y.  Contra  Costa  County,  67  Cal.  78,  as  to  damages  for  injuries  from 
defective  bridges,  and  holding  further  rule  not  changed  by  Stats.  1875- 
76,  p.  237;  Chope  v.  Eureka,  78  Cal.  590,  12  Am.  St.  Rep.  114,  as  to 
Injuries .  caused  by  falling  into  sewer  excavation  (but  *  see  dissenting 
opinion,  p.  591) ;  Sievers  v.  San  Francisco,  115  Cal.  654,  56  Am.  St.  Rep. 
156,  as  to  overflowing  of  land  through  error  of  city  engineer  as  to  grade; 
La  Clef  y.  Concordia,  41  Kan.  324,  13  Am.  St.  Rep.  286,  as  to  Injuries 
sustained  by  prisoner  through  illkept  prison;  and  in  Wehn  v.  Commis- 
sioners^ 5  Neb.  497,  25  Am.  Rep.  498,  as  to  damages  suffered  by  ad- 
jacent owner  through  filthy  eondition  of  prison;  Watkins  v.  County 
Oqurt,  30  W.  Va.  661,  as  to  injuries  suffered  by  falling  of  dead  tree  on 
public  road;  and  in  Stilling  v.  T)iorp,  54  Wis.  532,  discussing  relative 
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liability  of  town  and  county  under  local  statute.  Diatingnislied  in 
Tyler  v.  Tehama  Go.,  109  Gal.  621,  624,  holding  Musty  liable  for  eiw- 
tion  of  public  bridge  on  private  property,  although  by  nuatake.  C3tad 
also  in  note  to  Oilman  v.  Contra  Costa,  68  Am.  Dec.  285,  on  general 
subject. 

25  Cal.  317-338.    ROBLBS  ▼.  CLARKB. 

Resulting  Trust  is  not  created  when  property  bought  with  mixed 
funds,  imless  proportion  of  each  is  distinctly  shown,  p.  326. 

Cited  to  same  effect  in  Woodside  ▼.  Hewell,  109  Cal.  486,  holding  evi- 
dence insufficient  on  point;  and  in  ODonnell  v.  White,  18  R.  I.  660,  rul- 
ing similarly.  Cited  also  in  note  to  Baker  v.  Vining,  50  Am.  Dec  624»  on 
general  subject. 

25  Cal.  337-361.    ENGLUND  ▼.  LEWIS. 

Foreclosure. — Judgment  in  personam  may  be  rendered  with  proviMMi 
for  enforcement  against  mortgaged  property,  p.  348. 

Cited  to  same  effect  in  Culver  v.  Rogers,  28  OaL  524,  on  point  that  no 
lien  arises  against  general  property  until  docketing  of  deficiency  judg- 
ment after  sale,  and  on  same  point  in  Boyd  v.  Desmond,  79  Cal.  257, 
holding  sheriff  liable  for  failure  to  return  order  of  sale;  and  in  Creigh- 
ton  v.  Hershfield,  2  Mont^  389,  holding  further  as  to  docketing  of  de- 
fidency  by  clerk;  Brereton  v.  Miller,  7  Utah,  433,  sustaining  like  fore* 
closure  decree  under  local  statutes.  Distinguished  in  Thompson  v. 
Dale,  58  Minn.  369,  holding  no  personal  judgment  allowable  in  me- 
chanic's .lien  or  mortgage  foreclosure,  and  denying  effect  thereof  as 
general  lien.  Questioned  as  to  effect  of  such  judgment  as  general  lien 
in  Weil  v.  Howard,  4  Nev.  389,  391,  discussing  conflict  with  Culver 
case,  supra,  and  abrogation  by  act  of  1861. 

Judgment  Lien  is  suspended  by  taking  of  appeal  and  doe§  not  expire 
until  two  years  after  remittitur,  p.  350. 

Questioned  and  distinguished  in  Solomon  v.  Maguire,  29  CaL  237,  hold- 
ing time  for  issuance  of  execution  not  extended  by  intermediate  appeal; 
Barroilhet  v.  Hathaway,  31  CaL  397,  89  Am.  Dec.  194,  195,  holding  tiBM 
between  judgment  and  stay  to  be  included  in  the  two  years.  Doubted 
in  Smith  v.  Schwartz,  21  Utah,  133,  134,  and  Savings  etc  Co.  v.  Bear 
Valley  ete.  Co.,.  89  Fed.  39,  noted  under  Dewey  v.  Latson,  6  Cal.  131. 
Distinguished  also  in  Christy  v.  Flanagan,  14  Mo.  App.  257,  under  local 
statutes,  holding  judgment  Uen  not  suspended  by  taking  of  appeal. 
Cited  also  in  note  to  Isaac  v.  Swift,  70  Am.  Dec.  703,  on  general  sub- 
ject. 

Undertaking  on  appeal  from  foreclosure  decree  providing  for  defideney 
judgment  must  provide  for  payment  of  such  deficiency,  p.  354. 

Cited  to  same  effect  in  Spence  v.  Scott  (Kowalsky),  95  Cal.  163, 
where  appellant  was  not  mortgagor  nor  in  possession,  and  no  deficiency 
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prayed  for  as  against  him.  Distingnished  in  Boob  v.  Hall,  106  Oal.  416 
(but  see  dissenting  opinion,  418,  419),  holding  provisions  of  the  CSode 
of  Civil  Prooedure,  section  946,  exclusive  as  to  bond;  German  loan  Soc. 
V.  Kern,  38  Or.  246,  in  appealing  from  decree  giving  personal  judgment 
against  mortgagor  for  amount  of  debt  and  foreclosing  mortgage,  ap- 
pellant must  give  bond  conditioned  to  pay  expenses  of  appeal  and  any 
deficiency  after  sale  of  premises. 

Undertaking  on  appeal  from  decree  of  sale,  other  than  mortgage  fore- 
elosure,  need  not  provide  for  deficiency  judgment,  p.  364. 

Cited  to  same  effect  in  Painter  v.  Painter,  98  CaL  627,  as  to  sale  in 
suit  for  partnership  accounting;   and  in  Arrington  v.  Wittenberg,  11  . 
Nev.  287,  as  to  sale  in  mechanic's  lien  suit. 

Szeciition  Sale  will  be  enjoined  when  it  would  create  cloud  on 
owner's  title,  p.  367. 

Cited  in  Einstdn  v.  Bank,  137  Cal.  60,  noted  under  Shattuck  v.  Carson, 
2  Cal.  589;  Schuyler  v.  Broughton,  66  Oal.  253,  holding  complaint  insuf- 
ficient, however,  because  not  alleging  judgment;  Grigsby  v.  Shwarz,  82 
Cal.  280,  holding  complaint  suifident;  Talieferro  v.  Barnett,  37  Ark.  615, 
defining  "cloud  upon  title";  Budd  v.  Long,  13  Fla.  309,  holding  further, 
however,  that  judgment  will  not  be  enjoined  for  error  correctible  by 
appeal;  and  in  Huntington  v.  C.  P.  etc  Co.,  2  Sawy.  614,  12  Fed.  Cas. 
977,  applying  rule  to  sale  for  taxes  under  void  assessment.  Cited  also  in 
Crescent  City  etc.  Co.  v.  New  Orleans  etc  Co.,  27  La  Ann.  143  <  cited  in 
State  V.  Dubudet,  28  La  Ann.  708),  affirming  power  of  equity  to  pro- 
hibit interference  with  plaintiff's  exclusive  franchise.  Cited  also  in  note 
to  Carlin  v.  Hudson,  62  Am.  Dec  624;  and  to  Guy  v.  Hermance,  63  Am, 
Dec.  86,  on  general  subject. 

Lien  of  Judgment  in  personam  in  foredosure  attaches  as  soon  as 
docketed,  aliter  of  strict  decree  of  foreclosure,  p.  357. 

Cited  as  to  personal  judgment  in  Hibberd  v.  Smith,  60  Cal.  619,  and 
as  overruling  Chapin  v.  Broder,  16  Cal.  403,  on  this  point;  Eldridge  v. 
Wright,  66  Cal.  533,  on  point  that  judgment  is  not  lien  until  docketed; 
Bell  V.  GiUnore,  26  N.  J.  Eq.  106;  and  see  Blum  v.  Keyser,  8  Tex.  Civ* 
App.   678. 

26  CaL  361-367.    PSOPLB  ▼.  FORSN. 

Murder. — ^Degree  of  crime  is  to  be  determined  by  jury  from  all  circum* 
stances,  p.  363. 

Cited  in  People  v.  Long,  39  Cal.  697,  holding  instructions  erroneous 
because  misleading  as  to  difference  in  degrees;  People  v.  Doyell,  48  CaL 
94,  97,  defining  "malice"  and  sustaining  charge  as  to  murder  in  second 
degree;  and  in  Lovett  v.  State,  30  Fla.  154,  on  same  point,  sustaining 
charge  as  to  premeditation;  People  v.  Olsen,  80  CaL  126,  127,  holding  as 
murder  a  homicide  committed  by  one  in  execution,  by  a  number,  of 
another  felony;  People  v.  Walter,  1  Idaho,  393,  on  main  point,  holding 
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erroneous  a  charge  that  jtiry  must  find  murder  in  first  degree  or  aequh 
of  murder;  Bohanan  ▼.  State,  18  Neb.  66,  63  Am.  Bep.  797,  on  point  thai 
defendant  ean  be  found  guiltj  in  first  degree  on  new  trial  after  re- 
▼ersal  of  verdict  in  second  degree;  and  in  State  v.  Thomas,  118  N. 
C  1121^  on  point  that  language  used  did  not  show  premeditated  intent. 
State  V.  Foster,  130  N.  C.  672. 

25  CaL  367-384.    MACLAT  ▼.  LOVE.    85  Am.  Deo.  133. 

Married  Woman  oannot  eneomber  separate  estate  except  in  manner 
provided  by  statute,  p.  373. 

Cited  to  same  effect  in  Leonard  ▼.  Townsend,  26  Cal.  446,  on  point 
that  she  may  subject  herself  to  judgment  for  costs  by  becoming 
plaintiff  in  action;  Brown  v.  Orr,  29  CaL  122;  Norton  v.  Meador,  4 
Sawy.  620,  18  Fed.  Cas.  426;  and  Pippen  v.  Wesson,  74  N.  a  444^ 
holding  her  not  liable  on  note  signed  by  herself  and  husband;  and 
in  Smith  ▼.  Greer,  31  CaL  478,  as  to  like  note,  even  when  acknowl* 
edged  in  form  prescribed  for  conveyances;  Dentzel  v.  Waldie,  30  OaL 
142,  and  Dow  v.  Gould  etc.  Co.,  31  CaL  654,  on  point  that  her  sale 
through  attorney  was  invalid;  Althof  v.  Conheim,  38  Cal.  233,  99 
Am.  Dec  364,  as  to  money  loaned  to  wife  to  complete  purchase  of 
property,  afterward  ratified  by  husband;  Belloc  v.  Davis,  38  Cal.  256» 
as  to  waiver  of  Specific  Contract  Act,  where  husband  and  wife  were 
joint  makers  of  notes;  Buford  v.  Adair,  43  W.  Va.  216,  64  Am.  St. 
Bep.  858,  but  holding  rule  aliter  at  common  law  on  husband's  desertion; 
Leonis  v.  Lazzarovich,  65  CaL  58  (cited  in  note  to  Gardner  v.  Moors, 
51  Am.  Rep.  460),  on  point  that  conveyance  is  void  if  acknowledge 
ment  not  in  statutory  form;  and  in  dissenting  opinion  in  Reis  v. 
Lawrence,  63  Cal.  139,  on  same  point,  main  opinion  holding  objection 
obviated  by  estoppel  from  having  assumed  to  act  as  feme  sole  (and 
see  note  to  Carlton  v.  Williams,  11  Am.  St.  Rep.  244) ;  Kantrowitz 
v.  Prather,  31  Ind.  103,  09  Am.  Dec.  696,  as  to  purchase  of  goods, 
etc.;  and  in  Angell  v.  McCullough,  12  R.  I.  50,  as  to  her  contract  for 
building  house  on  her  land;  and  in  Norton  v.  Meador,  4  Sawy.  620, 
18  Fed.  Cas.  426,  as  to  joint  note  and  mortgage  with  husband, '  where 
deficiency  judgment  sought  to  be  collected  from  her  separate  estate. 
Distinguished  in  Camden  v.  Mullen,  29  CaL  566,  sustaining  wife's  note 
and  mortgage  when  sole  trader;  Terry  v.  Hammonds,  47  Cal.  37,  38, 
39,  and  Friedberg  v.  Parker,  50  CaL  105,  holding  rule  abrogated  as 
to  personalty  by  statute  < Stats.  1862,  p.  518).  Cited  also  in  note  on 
general  subject  to  Ewing  v.  Smith,  5  Am.  Dec  698;  Yale  v.  Deder^r, 
72  Am.  Dec.  513;  Morrison  v.  Wilson,  78  Am.  Dec  599  (as  to  deed> ; 
Yale  V.  Dederer,  78  Am.  Dec.  226,  228;  Rogers  v.  Ward,  85  Am.  Dee. 
714;  Stephenson  v.  Osborne,  90  Am.  Dec.  367  (as  to  invalidity  of 
contracts  at  common  law);  Tillman  v.  Shackelton,  03  Am.  Dec  203; 
Hartman  v.  Osborn,  93  Am.  Dec.  682  (collection  of  prior  notes);  and 
to  Kantrowitz  v.  Prather,  99  Am.  Dec.  598. 
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Separate  ftftlate  of  Married  Woman  was,  in  equity,  subject  to  her 
control  as  if  unmarried,  p.  379. 

Cited  to  same  effefet  in  Racouillat  v.  Sansevain,  32  C&l.  385,  sus- 
taining her  executory  contract  through  power  of  attorney  aa  to  separate 
estate  acquired  under  Mexican  law.  Cited  also  in  Bodley  v.  Ferguson, 
30  Cal.  518,  on  point  that  capacity  to  contract  as  to  separate  estate  - 
under  Mexican  law  not  affected  by  act  April  13,  1850;  and  in  Love 
T.  Watkins,  40  Cal.  558,  560,  6  Am.  Kep.  026,  628,  decreeing  spedflo 
performance  of  wife's  executory  contract  for  sale  of  her  real  estate. 
Cited  in  note  to  Boots  ▼.  Gooch,  10  Am.  St.  Rep.  288,  on  general  sub- 
jeot;  and  see  notes  referred  to  under  preceding  syllabus. 

Act  Will  not  be  Declared  unoonatitutional  where  objectionable  part 
aan  be  eliminated  without  destroying   efficacy   of   remainder,   p.   382. 

Cited  to  same  effect  in  McCready  v.  Sexton,  29  Iowa,  399,  4  Am. 
Rep.  235,  construing  act  aa  to  effect  of  tax  deed.  Cited  also  in  Dow 
Y.  Gould  etc.  Co.,  31  GaL  644,  aa  to  constitutionality  of  act  requiring 
husband's  concnrrence  iii  deed,  etc,  of  wife's  separate  property. 

Act  Relating  to  Husband  and  Wife  of  April  17,  1850,  applies  only 
to  property  of  women  married  thereafter,  although  acquired  before 
act,  p.  383. 

Cited  to  same  effect  in  Bodley  v.  Ferguson,  -30  Cal.  517,  holding  act 
inapplicable  where  marriage  had  before  its  passage. 

26  CaL  384-397.    McGLYNN  ▼.  MOORS. 

Breach  of  Leaae  is  not  waived  by  acceptance  of  rent,  where  cov- 
enant violated  b  continuing,  p.  394^ 

Cited  to  game  effect  in  Jonea  v.  Durrer,  96  CaL  99,  as  to  oovenani 
to  sell,  produce,  and  divide  proceeds.  Distinguished  in  Conger  v.  Dup 
yee,  90  N.  Y.  599,  aa  to  covenant  to  pay  taxes.  Cited  also  in  note 
to  Moses  V.  Loomia,  47  Am.  St.  Rep.  198,  199,  on  general  subject. 

2ft  CaL  897-404.    TURHXR  ▼.  TUOLUMNE  ETC.  CO. 

Verdict  Found  by  Taking  Average  ia  not  chance  verdict  and  cannot 
be  impeached  by  juror's  affidavit,  p.  390. 

Cited  to  same  effect  in  Boyce  v.  California  Stage  Co.,  25  CaL  473, 
475,  476,  holding  with  main  case  such  verdict  vicious  when  based  on 
precedent  agreement  to  be  bound  thereby;  Hunt  v.  Elliott,  77  CaL  590, 
where  affidavit  met  by  counter-affidavits  of.  other  jurors;  and  in  Lee 
V.  Clute,  10  Nev.  153,  where  jurors  did  not  agree  to  be  absolutely  bound 
by  average;  Long  v.  Collins,  12  S.  Dak.  624,  aa  overruled  by  Dixon  v. 
Pluns,  98  Cal.  386;  Griffith  v.  Montandon,  4  Idaho,  379,  affldavito  of 
jurors  cannot  be  received  for  purpose  of  impeaching  verdict  unless 
verdict  is  obtained  by  resort  to  chance.  Distinguished  in  Flood  v. 
McClure,  3  Idaho,  590^,  691,  592,  593;  where  jury  agree  thut  each  mem- 
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ber  shall  mark  sum  which  he  thinks  plaintiff  is  entitled  to  Tteorttf 
and  average  of  total  shall  be  amount  of  verdictj  such  verdict  is  ob- 
tained by  resort  to  chance.  Overruled  in  Dixon  v.  Plums,  98  OaL  386, 
387,  388,  35  Am.  St.  Rep.  182,  183,  184,  holding  such  verdict  one  of 
chance;  and  denied  on  same  point  in  Gordon  v.  Trevarthan,  13  MonL 
391,  394;  40  Am.  St.  Rep.  455,  456,  468;  and  Goodman  v.  Oody,  1  Wash. 
Ter.  331,  334;  34  Am.  Rep.  809,  813;  and  see  Knight  v.  Fisher,  15 
Colo.  182.  Cited  also  in  note  to  Warner  v.  Robinson,  1  Am.  Dec.  39; 
Hilton  V.  South  wick,  35  Am.  Dee.  260;  and  to  Goodman  ▼.  Oody,  34 
Am.  Rep.  816,  on  general  subject. 

Verdict  is  not  Impeachable  by  juror's  affidavits  except  when  rmdend 
by  resort  to  chance,  p.  400. 

Cited  to  same  effect  in  People  v.  Hughes,  29  OU.  262  (dted  in  Peopto 
V.  Asoff,  105  CaL  633),  as  to  attaok  for  misoonduet;  Fredericks  v. 
Judah,  73  Cal.  607,  where  jurors  consider  facts  not  in  evidence;  Ter- 
ritory V.  Taylor,  1  Dak.  Ter.  467,  as  to  irregularity  in  reading  law* 
books  after  retiring;  and  in  Taylor  v.  Gamett,  110  Ind.  290,  as  to 
statements  made  by  juror  during  deliberations  as  to  personal  acquaint- 
ance with  witness  and  his  credibility.  Distinguished  in  Perry  v.  Bailey, 
12  Kan.  544,  admitting  affidavits  to  prove  intoxication  of  juror.  Oted 
also  in  note  to  Crawford  v.  State,  24  Am.  Dec  479;  and  to  WUmm 
▼.  Berryman,  63  Am.  Dec.  80,  on  general  subject. 

Verdict  Will  not  be  Vacated,  though  vicious,  in  abeenee  of  suffideot 
evidence,  p.  402. 

Cited  to  same  effect  in  Hoare  v.  Hindley,  49  Old.  277,  where  only 
defendant's  affidavit  offered  to  show  misconduct  in  juryroom;  and  in 
Hunt  V.  Elliott,  77  Gal.  590,  where  affidavit  of  Juror  was  denied  by 
those  of  two  others  as  to  "chance  verdict.'' 

''Act  of  God"  is  not  Defense  for  discharging  waters  on  plaintiff't 
land  where  damage  would  not  have  been  caused  but  for  defendants 
agency,  p.  403. 

Cited  to  same  effeet  in  Polaek  v.  Pioefae,  85  CaL  423,  96  Am.  Dee. 
117,  holding  breaking  of  embankment  not  such  aet,  although  unuraal 
rains  have  occurred. 

Ruling  as  to  admission  of  testimony  cannot  be  reviewed  when  not 
excepted  to,  p.  404. 

Cited  to  same  effect  in  Keeran  v.  Griffith,  34  CaL  580,  as  to  order 
admitting  testimony;  People  v.  Knok  Wah  Choi,  2  Idaho,  87,  as  to 
similar  order. 

26  Cal.  404-434    UCK  v.  FAULKKSS. 

I<egal  Tender  Act  of  x86a  is  constitutional,  p.  414. 

Cited  to  same  effect  in  Curiae  v.  Abadie,  26  OaL  604,  and  KiersU 
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y.  Matbewi,  25  OaL  603,  as  to  tender  of  payment  of  note;  Galland 
▼.  Lewis,  26  Oal.  47,  on  same  point,  holding  further  as  to  ralidity  of 
"Specific  Oontract"  Act;  People  v.  Mayhew,  26  Cal.  662,  as  to  redemp- 
tion from  execution  sale;  Higgins  t.  Bear  River  Min.  Co.,  27  Cal.  161, 
as  to  payment  of  judgment  of  foreclosure  made  before  act,  though 
order  of  sale  not  issued  till  after  act;  Belloc  v.  Davis,  38  Cal.  254,  as 
to  payment  of  note  and  mortgage,  although  following  main  case  only 
on  principle  of  stare  decisis,  and  holding  Specific*  Contract  Act  ap- 
plicable through  subsequent  promise;  Hintrager  t.  Bates,  18  Iowa, 
176,  as  to  redemption  from  tax  sale;  George  v.  Concord,  45  N.  H.  462, 
as  to  payment  of  note,  though  executed  before  passage  of  act;  Milliken 
V.  Sloat,  1  Nev.  686,  as  to  payment  of  judgment,  and  holding  Specific 
Contract  Act  not  retrospective,  but  void  if  so  as  in  conflict  with  Legal 
Tender  Act;  and  in  ShoUenberger  v.  Brinton,  52  Pa.  St.  ^2,  as  to  pay- 
ment of  ground  rent,  though  specified  in  silver  dollars.  Distinguished 
in  Carpentier  v.  Atherton,  26  Cal.  669,  570,  holding  Specific  Contract 
Act  applicable  ^to  note  made  payable  in  gold  and  executed  after  its 
passage. 

Constitutional  Law. — ^Necessity  and  propriety  of  act  are  entirely 
within  judgment  of  legislative  department  where  power  to  legislate 
exists,  p.  420. 

Cited  to  same  efiteet  in  People  v.  Pacheeo,  27  Oal.  224,  as  to  stato 
aid  to  buUd  railroad  for  military  purposes. 

25  C^L  434-436.    KSAMBft  ▼.  MARKET  ST.  ETC  CO. 

Action  for  Causing  Death  was  not  maintainable  at  common  law, 
p.  435. 

Cited  to  same  effect  in  Gann  ▼.  Worman,  69  Ind.  462,  holding  mle 
ebanged  by  statute,  so  as  to  allow  father  of  decedent  to  sue;  Grosso 
▼.  Delaware  eta  Co.,  60  K.  J.  L.  322,  holding  statutory  change  not 
to  extend  to  husband's  action;  Thomas  v.  Union  Pac  etc  Co.,  1  Utah, 
233,  denying  right  of  action  by  father  in  absence  of  statute;  Insur- 
•nee  Oo.'  ▼.  Brame,  95  D.  8.  757,  roHikg  similarly  as  to  action  in 
Louisiana  by  insuring  company  against  slayer  of  insured.  Cited  la 
note  on  general  subjeet  to  Carey  v.  Bedcshire  etc.  Co.,  48  Am.  Dec 
633,  635;  and  to  Edgar  ▼.  Castello,  37  Am.  Rep.  718. 

Aetion  for  Causing  Death  eazi  be  maintained  here  only  by  personal 
representative  of  decedent,  p.  485. 

Overruled  in  Hartigan  v.  8.  P.  Co.,  86  O&l.  148,  holding  action  main* 
tainable  by  heir  also  under  present  statute  (Code  Civ.  Proc,  sec.  377), 
but  that  separate  action  cannot  be  brought  by  each.  Cited  also  in 
Houston  etc  Co.  v.  Bradley,  46  Tex.  178,  allowing  suit  by  guardian 
of  infant  child  under  local  statute;  and  in  St.  Louis  etc.  Co.  v.  Needham, 
52  Fed.  Rep.  373,  ruling  similarly  as  to  action  by  widow  and  others 
entitled  to  share  in  distribution  of  decedent's  estate,  but  denying  her 
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right  to  sue  alone.    CSted  in  note  to  Carey  y.  Berksldre  eto.  Co.,  48 
Am.  Ddc.  636;  note  to  Brown  v.  Railway  Co.  70  Am.  St.  Rep.  073. 

26  CaL  437-440.    LYLE  ▼.  ROLLIN& 

Action  to  Quiet  Title. — Owner  cannot  bring;  unless  in  possession, 
personally,  or  by  tenant,  p.  437. 

Cited  to  same  effect  in  Pralus  y.  Jefferson  etc  Co.,  34  Cal.  559»  hold- 
ing neither  actual  nor  constructive  possession  of  mining  claim  shown; 
Brooks  V.  Calderwood,  34  Cal.  565,  holding  further  as  to  costs  in  such 
action  on  disclaimer;  Nevada  etc  Co.  v.  Kidd,  37  Cal.  307,  holding 
further  as  to  relief  to  be  granted  under  prayer;  Sepulveda  ▼.  Sepulveda, 
39  Cal.  18  (but  see  dissenting  opinion,  21),  holding  possession  insuffi- 
cient where  land  held  adversely;  and  on  same  point  in  North.  Pac 
etc  Co.  V.  Amacker,  49  Fed.  Rep.  536;  Wolverton  v.  Nichols,  5  Mont. 
91,  holding  action  not  maintainable  when  possession  held  by  vendee 
under  executory  contract;  Blasdel  v.  Williams,  9  Nev.  168,  holding 
further  burden  on  plaintiff  to  show  defendant's  adverse  claim ;  Northern 
Pac  etc  Co.  v.  Cannon,  46  Fed.  Rep.  229,  holding  ejectment  maintain- 
able where  plaintiff  out  of  possession.  Cited  also  in  Hawkins  v.  Reichert, 
28  Cal.  536,  on  point  that  landlord  not  proper  defendant  in  ejectment  un- 
l^s  an  occupant  of  land. 

Verdict  will  not  be  set  aside  where  evidence  conflicts;  aliter  when 
finding  clearly  unsustained  by  evidence,  p.  440. 

Cited  to  same  effftot  sustaining  T^dioi  in  Tompkins  y.  ICahofiiey, 
2Z  CaL  235;  Appeal  of  Piper,  32  CaL  537,  applying  rule  to  report  of 
oommissioners  to  assess  damages,  etc,  on  widening  street;  Pralus 
V.  Pacific  etc  Co.,  35  CaL  37;  Walker  v.  Popper,  2  Utah,  282;  and 
reversing  verdict,  in  Robinson  V.  W.  P.  etc  Co.,  48  CaL  423. 

26  CaL  440-460.    KIMBALL  v.  SEMPLB.  '  S.  C.  31  CaL  657. 

Ceitificate  of  Acknowledgment. must  show  identity  o<  parties*  pw  446. 

Cited  in  note  to  Livingston  t.  Kettelle,  41  Am.  Deo.  179»  on*g«n«ral 
snbject. 

Deed  is  to  be  Constm^  as  to  descHption,  aooording  to  intent  «f 
parties  at  time  of  execution,  p.  440. 

Cited  to. same  effect  in  PuUnjtt  y^  Bennett,  66  OaL  371,  aa  to  pi^ 
erty  embraced  in  deed;  dissenting  opinion  in  Crosby  ▼.  Dowd,  61 
CaL  606,  main  opinion  holding  description  in  decree  of  foreclosuie 
insufficient;  Kirwin  v.  PidDock,.17  Utah,  6,  ^sonstruing  reservations  in^ 
d^;  Chapman  v.  Railroad  Co.,  26  ,W.  Ya.  333,  as  to  land  included  in 
mortgage;  and  in  Starr  v.  Stark,,  2  Sawy.  62ft  22  Fed.  Cas.  1124^ 
holding  subsequent  acts  of  parties  admissible  to  «how  intention. 

Conveyiince  of  Interest  does  not  pass  after-aoquired  title,  even  wfaeii 
with  covenant  agafiist  encumbriilices;  p<  461.  '' 
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Cited  to  same  effect  in  Morrison  v.  Wilson,  30  Cal.  348,  as  to  quit- 
claim  deed  with  similar  covenant;  McGarrahan  v.  New  Idria  etc  Oq^ 
4^  OaL  885,  as  to  deed  of  "right,  title,  and  interest";  Emeric  v.  Al- 
▼arado,  90  Cal.  459,  following  Morrison  ▼.  Wilson,  supra;  McDonough 
▼«  Martin,  88  Ga.  680,  as  to  quitclaim  deed  with  warranty  of  title, 
etc,  and  as  to  like  deed*  in  Young  ▼.  Clippinger,  4  Kan.  151,  and  Hull's 
Admr.  r.  Hull's  Heirs,  35  W.  Va.  165;  29  Am.  St.  Rep.  808.  Distin- 
guished in  Taylor  t.  Holter,  1  Mont.  708,  holding  deed  not  quitclaim. 
Cited  also  in  note  to  Frink  ▼.  Darst,  68  Am.  Dec.  587,  on  general  sub- 
ject. 

Patent  to  Mezkaa  Orant  cannot  be  attacked  collaterally  on  ground 
of  illegality  of  grant,  p.  454. 

Cited  to  same  effect  in  Yates  y.  Smith,  40  Cal.  667,  668,  construing 
same  patent. 

Suprame  Comt  cannot  make  a  finding  of  fact  in  review  on  appeal, 
p.  466. 

Cited  to  same  effect  in  Wallace  v.  Sisson,  114  Cal.  45,  holding  piiii* 
dple  of  law  of  case  not  to  apply  to  decuiions  on  matters  of  fact. 

25  Cal.  460-478.    BOYCE  ▼.  CALIFORNIA  STAGE  CO. 

Evidence  of  Actual  Negligence  is  unnecessary  when  passenger  in- 
jured by  overturning  of  stage  coach,  p.  468. 

Cited  in  McCurrie  v.  8.  P.  Co.,  122  Cal.  562,  as  to  injury  to  passenger 
on  train  from  sudden  closing  of  door;  Bosque  v.  Sutro  etc.  Co.,  131 
Cal.  400,  as  to  injury  from  derailment  of  street-car;  In  re  Cal.  etc  Co., 
110  Fed.  672,  as  to  bursting  of  steam  drum  on  vessel;  Agnew  v.  Steam- 
er Contra  Costa,  27  Cal.  430,  87  Am.  Dec.  89,  and  Yeomans  v.  Contra 
Costa  etc  Co.,  44  Cal.  84  (cited  in  Ryan  v.  Gilmer,  2  Mont.  526,  26 
Am.  Rep.  750),  as  to  passenger  on  steamboat  injured  by  bursting  of 
boiler;  Ficken  v.  Jones,  28  Cal.  628,  as  to  pedestrian  injured  by  vicious 
steers,  holding  evidence  admissible  for  defendant,  however,  that  driver 
was  skilled,  etc;  Lawrence  v.  Green,  70  Cal.  420,  69  Am.  Rep.  430, 
as  to  passenger  on  stagecoach  injured  by  breaking  of  ^heel;  Tread- 
wen  V.  Whittier,  80  Cal.  683,  587,  13  Am.  St.  Rep.  183,  186,  as  to 
passenger  injured  by  its  fall  (but  see  dissenting  opinion  80  OaL  604, 
13  Am.  St.  Rep.  199);  Mitchell  v.  S.  P.  etc  Ck).,  87  CaL  72,  as  to 
passenger  on  railroad  train  injured  by  its  derailment;  Bush  v.  Bar- 
nett,  96  Cal.  204,  as  to  passenger  on  stagecoach  injured  by  its  over- 
turning; Ryan  v.  Gilmer,  2  Mont.  524,  25  Am.  Rep.  749,  as  to  like 
passenger  for  hire  on  sleigh;  Kennon  v.  Gilmer,  5  Mont.  272,  as  to 
passenger  injured  by  jumping  from  runaway  coach,  on  question  ol 
degree  of  liability  of  such  carriers;  and  on  same  point  in  Budd 
▼.  United  Carr.  Co.,  25  Oreg.  323,  as  to  passenger  in  hack.  Cited  also 
in  note  on  general  subject  to  Farish  v.  Reigle,  62  Am.  Dec  682;  Memphis 
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ete.  Co.  T.  McCool,  43  Am.  Rep.  74;  and  to  Philadelphia  «te.  Co.  y. 
Anderson,  20  Am.  St.  Rep.  402. 

Instructions  Requested  by  Parties  may  be  altered  or  added  to  by 
judge,   p.  470. 

Cited  to  same  effect  in  People  ▼.  Dodge,  80  Cal.  450,  where  instrue- 
tion  added  to;  People  ▼.  Williams,  32  CaL  288,  where  modified;  and 
on  same  point  in  People  v.  Hall,  94  Cal.  600;  Sutton  v.  Dana,  15  Oolo. 
103,  on  point  that  instructions  requested  should  be  given  if  correct* 
or,  instead,  others  in  substance  like  them;  and  in  Territory  v.  Pendiy, 
9  Mont.  69,  where  instructions  given  in  substance.  Cited  also  in  note 
to  Strohn  v.  Detroit  etc.  Co.,  09  Am.  Dec  123,  124,  on  general  subject. 

Variance  is  Waived  by  failure  to  object  to  improper  evidence  when 
offered,  p.  472. 

ated  to  same  effect  in  Yik  Hon  v.  Spring  Valley  W.  W.,  65  GU. 
620,  as  to  location  of  property  injured  by  escaping  water;  Carpenter 
V.  Ewing,  76  Cal.  488,  as  to  evidence' introduced  without  objectioB 
when  case  tried  on  theory  making  it  admissible.  Distinguished  in 
Brace  v.  Doble,  3  S.  Dak.  419,  construing  local  statute,  and  comment- 
ing on  conflict  with  Johnson  v.  Moss,  45  CaL  518.  Cited  also  in  note 
to  State  V.  Whit,  72  Am.  Dec.  540,  as  to  propriety  of  instructions. 

Evidence  of  Care  and  Skill  of  Driver  is  admissible  where  passenger 
injured  by  overturning  of  stagecoach,  p.  468. 

Distinguished  in  Towle  v.  Pacific  etc  Co.,  08  Cal.  344,  as  to  general 
reputation  of  driver  whose  team  ran  over  pedestrian;  and  in  Cunning- 
ham V.  Los  Angeles  etc.  Co.,  115  CaL  564,  as  to  motorman  whose 
electric  car  injured  plaintiff. 

Verdict  Cannot  be  Impeached  by  jun^r's  affidavit,  unless  it  is  founded 
on  chance,  p.  473. 

Cited  in  Siemsen  v.  Oakland  etc  Co.,  134  Cal.  497,  498,  applying 
rule  to  affidavit  as  to  admissions  of  juror  after  verdict  on  question 
of  misconduct;  Griffiths  v.  Montandon,  4  Idaho,  379,  following  rule. 
People  ▼.  Hughes,  29  CaL  262,  where  misconduct  in  conversing  with 
sheriff  alleged;  Polhemus  v.  Heiman,  60  CaL  441  (cited  in  Marphy 
y.  Murphy,  1  6.  Dak.  322),  as  to  yerdict  misunderstood  by  jurors; 
People  y.  Azoff,  105  CaL  633,  635,  as  to  misconduct  of  jurors  in  reading 
newspaper  reports  of  trial;  Knight  v.  Fisher,  15  Colo.  182,  discussing 
"chance"  verdict;  Territory  v.  Taylor,  1  Dak.  Ter.  488,  as  to  reading 
of  law  books  by  jurors  after  retiring;  State  v.  Crutchley,  19  Nev.  369, 
as  to  statement  made  by  juror  after  retiring;  Ulrick  v.  Dakota  etc. 
Co.,  2  S.  Dak.  294,  holding  "quotient  verdict"  not  one  of  cbance;  and 
in  Territory  v.  Ritchie,  12  Utah,  194,  as  to  private  information  acquired 
by  juror  and  communicated  to  others.  Distinguished  in  Flood  v.  Me- 
Clure,  3  Idaho,  593,  verdict  obtained  by  adding  sum  to  which  each 
juror  thinks  plaintiff  is  entitled  and  dividing  total  by  twelve  is  ob* 
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tained  by  resort  to  chance;  distinguished  in  Goodman  ▼.  Cody,  1  Wash. 
Ter.  331,  34  Am.  Rep.  810,  on  point  that  quotient  verdict  is  one  of 
chance.     Cited  also  in  note  on  general  subject,  to  Crawford  ▼.  State, 

24  Am.  Deo.  478. 

■• 

Damages  will  not  be  considered  excessive  unless  given  under  in- 
fluence of  passion  or  prejudice,  p.  478. 

Cit<^  to  same  effect  in  Lee  v.  S.  P.  etc.  Co.,  101  Cal.  121,  affirming 
order  granting  new  trial  for  excessive  damages  (twenty-five  thousand 
dollars);  McMurray  v.  Basnett,  18  Fla.  625,  sustaining  verdict  of  two 
hundred  and  fifteen  dollars  for  injury  to  mare;  L.  &  N.  R.  R.  Co. 
V.  Fox,  11  Bush  (Ky.),  512,  reversing  verdict  for  thirty-five  thousand 
five  hundred  dollars,  for  injuries  from  railroad  accident;  and  in  Solen 
v.  V.  &  T.  etc  Co.,  13  Nev.  138,  afi&rming  verdict  of  fifteen  thousand 
dollars  for  injuries  from  locomotive. 

25  Cal.  478-492.    BUTTON  v.  REED. 

Statement  on  Appeal  is  insufficient,  unless  containing  assignment 
of  errors,  except  where  appeal  taken  on  judgment-roll,  p.  482. 

Cited  in  Estate  of  Boyd,  25  Cal.  515,  dismissing  appeal  accordingly; 
Harper  v.  Minor,  27  CaL  112,  discussing  necessary  contents  of  state- 
ment; Abbott  V.  Douglass,  28  Cal.  296,  refusing  to  consider  interlocutory 
orders  in  transcript  when  not  embodied  in  statement  (and  see  Thomp- 
son V.  Patterson,  54  Cal.  546,  547);  dissenting  opinion  in  Quivey  v. 
(xambert,  32  Cal.  316,  dismissing  right  to  statement  on  appeal;  Wether- 
bee  ▼.  Carroll,  33  Cal.  554,  discussing  form  of  record  on  appeal  from 
orders;  Solomon  v.  Reese,  34  CaL  34,  and  Jones  v.  Petaluma,  36  Cal. 
232,  as  to  case  within  exception  stated;  Treadwell  v.  Davis,  34  Cal. 
605,  94  Am.  Dec.  772,  holding  questions  of  law  reviewable  in  state- 
ment on  appeal  without  resort  to  motion  for  new  trial;  Wilson  v. 
Wilson,  46  Cal.  405;  Willoughby  v.  Brown,  4  Coloi  122,  on  point  that 
errors  outside  of  judgment-roU  cannot  be  considered  where  no  state- 
ment filed;  Rose  v.  Richmond  etc.  Co.,  17  Nev.  51,  holding  statement  suf- 
ficient; Wood  V.  Nsseu,  2  N.  Dak.  30,  holding  stenographer's  transcript 
insufficient  where  statutory  method  of  settlement  not  followed;  and  in 
Bankhead  v.  U.  P.  etc  Co.,  2  Utah,  511,  holding  statement  improper  for 
want  of  assignment  of  errors. 

Failure  of  appellant  to  file  brief  will  cause  affirmance  of  judgment, 
p.   488. 

Cited  to  same  effect  in  Hickinbotham  v.  Monroe,  28  CaL  489;  Lake 
V.  Lake,  17  Nev.  242,  discussing  right  of  supreme  court  on  divorce 
appeal  to  allow  counsel  fees;  and  in  Tucker  v.  Constable,  16  Greg.  239. 

Statement  on  Motion  for  new  trial  must  contain  grounds  relied  on 
by  moving  party,  p.  488. 
Cited  to  same  effect  in  Moore  v.  Murdock,  26  CaL  524;  Burnett  t. 
Notes  CaL  Rep.~82 
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Piwjheco,  27  Cal.  410;  Jones  ▼.  W.  F.  ft  Co.,  28  Cal.  261;  and  Zeigler 
▼.  W.  P.  &  Co.,  28  Cal.  265;  Vilhac  v.  Biven,  28  Cal.  413;  Bcana  v. 
Emanuelli,  36  Cal.  120,  holding  further  as  to  necessity  of  particnlarB 
wherein  evidence  insufficient  to  justify  findings;  and  on  same  point 
in  fiutterfteld  v.  C.  P.  etc.  Co.,  37  OaL  385;  and  Spanagel  ▼.  Dellinger, 
38  CaL  280;  Thompson  v.  Patterson,  64  Cal.  546,  547,  holding  errors  in 
judgment-roll  not  reviewable  on  appeal  from  order  denying  new  trial 
when  not  embodied  in  statement;  Thorp  v.  Freed,  1  Mont.  663;  Cald- 
well ▼.  Greely,  6  Nev.  262. 

Verdict  in  Ejectment  Suit  held  to  be  substantially  a  general  one^ 
p.  491. 

Cited  in  Osborne  v.  Altschul,  93  Fed.  383,  discussing  power  of  fl- 
oral court  to  amend  verdict  under  section  954,  Revised  Statutes. 

25  Cal.  492  502.    LENT  ▼.  MORRILL. 

Mortgagor  cannot  renew  lien  as  to  his  grantee  by  acknowledgment 
of  note  after  his  conveyance,  p.  498. 

Cited  in  dissenting  opinion,  S.  P.  Co.  v.  Prosser,  122  CaL  420,  dis- 
cussing rule  before  code  provisions;  Newhall  v.  Hatch,  184  Gal.  275, 
as  to  effect  with  reference  to  third  parties  dealing  .with  the  land  as 
that  of  the  mortgagor;  Wilson  v.  Pickering,  28  Mont.  440,  maker 
of  note  secured  by  mortgage  who  renews  note  has  burden  of  proving 
that  it  was  intention  of  parties  that  renewal  should  extend  mortgage; 
Raymond  v.  Bales,  26  Wash.  499,  partial  payment  by  mortgagor  on 
mortgage  indebtedness  does  not  extend  limitations  as  against  judg- 
ment creditor  of  mortgagor  who  has  bought  in  mortgaged  premises 
at  execution  sale;  George  v.  Butler,  26  Wash.  463,  absence  of  mortgagor 
from  state  will  not  suspend  limitations  as  to  mortgage  where  he  has 
parted  with  interest  in  mortgaged  premises  to  resident;  Barber  v.  Babel, 
36  Cal.  20  (cited  in  Jenkins  v.  Sinunons,  37  Kan.  508),  as  to  renewal 
of  mortgage  note  by  husband  alone  after  declaration  of  homestead; 
Wood  V.  Goodfellow,  43  Cal.  188,  as  to  waiver  of  statute  by  absence 
from  state;  Jordan  v.  Sayre,  24  Fla.  11,  12,  discussing  running  of  stat- 
ute of  limitations;  and  in  Ballard  v.  Williams,  95  N.  C  130,  as  to 
stipulations  for  higher  interest  or  larger  debt,  applying  rule  to  vendor 
and  vendee  where  part  of  price  impaid. 

After-acquired  Title  passes  under  mortgage  by  conveyance  in  fee^ 
p.  500. 

Cited  to  same  effect  in  Sherman  v.  McCarthy,  57  OaL  515,  as  to  title 
acquired  by  United  States  patent  to  Mexican  grant;  Barnard  v.  Wil- 
son, 74  Cal.  517,  as  to  tax  title  where  mortgagor  allowed  property  to 
be  sold  and  bought  in  at  sale.  Cited  also  in  note  to  Frink  v.  Diint» 
58  Am.  Dec.  588,  and  to  Clark  v.  Baker,  76  Am.  Deo.  46S,  on  fsnenl 
Bubjeet. 
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85  CaL  502-604.    CUSIAC  v.  ABADIB.    S.  a  Curiae  y.  Packard,  29 
OaL  194. 

Legal  Tender  Act  is  constitutional,  p.  503. 

Cited  to  same  effect  in  Belloc  v.  Davis,  38  Cal.  254,  where  followed 
through  stare  decisis,  but  holding  Specific  Contract  Act  operative  by 
reason  of  subsequent  promise.  Cited  also  in  Howe  v.  Nickerson,  14 
Allen  (Mass.),  405,  denying  specific  performance  of  award  to  pay  in 
gold. 

Tender  Before  Suit,  if  originally  sufficient,  and  continued,  good  and 
pleaded,  entitles  plaintiff  to  judgment  for  amount  tendered,  and  defend- 
ant to  judgment  for  costs,  p.  503. 

Cited  to  same  effect  in  dissenting  opinion  in  Orth  v.  Zion's  etc.  Inst., 
6  Utah,  425,  discussing  acceptance  of  offer  to  allow  judgment. 

Appeal. — Judgment  made  payable  in  wrong  kind  of  money  may  be 
corrected  on  appeal  without  remand  for  new  trial,  p.  504. 
Cited  to  same  effect  in  Betts  v.  Butler,  1  Idaho,  189. 

25  Cal.  504-511.     (YANKEE  JIM'S)  UNION  WATER  CO.  ▼.  CRAST. 
85  Am.  Dec.  145. 

Doctrine  of  Adverse  Possession  applies  to  water  rights  on  public  lands, 
though  first  appropriated  by  another,  p.  508. 

Cited  to  same  effect  in  American  Co.  v.  Bradford,  27  Cal.  366,  holding 
further  as  to  pleading  and  proof  of  such  possession;  Davis  v.  Gale,  32 
Cal.  35,  91  Am.  Dec.  559,  holding  possession  not  affected  by  allowing 
part  of  water  to  be  used  by  others;  Cox  v.  Clough,  70  Cal.  347,  and 
Gallagher  v.  Montecito  etc.  Ca,  101  Cal.  244,  holding  adverse  possession 
shown  under  facts;  Alta  etc.  Co.  v.  Hancock,  85  Cal.  226,  20  Am.  St. 
Rep.  221,  Faulkner  v.  Rondoni,  104  Cal.  146,  and  Union  etc.  Qo.  v. 
Dangberg,  81  Fed.  Rep.  92,  holding  contra;  New  Mercer  etc.  Co.  v.  Arm- 
strong, 21  Colo.  365,  and  Hewitt  v.  Story,  64  Fed.  Rep.  516,  applying  rule 
to  abandonment  by  original  appropriator  and  legal  appropriation  by  oth- 
ers; and  on  question  of  abandonment  in  Wimer  v.  Simmons,  27  Greg.  7« 
50  Am.  St.  Rep.  689  (and  see  note  700),  holding,  however,  no  abandon- 
ment shovm.  Distinguished  in  Woolman  v.  Garringer,  1  Mont.  544,  as 
to  change  of  use  or  direction  of  water,  where  no  adverse  possession 
claimed  or  pleaded.  Cited  also  in  Junkans  v.  Bergin,  67  Cal.  269,  as  to 
right  of  subsequent  appropriator  to  divert  waters  tiot  used  by  prior  ap- 
propriator; and  in  Lux  v.  Haggin,  69  Cal.  358,  as  to  rights  of  prior 
appropriators  of  waters  upon  public  lands.  Cited  also  in  note  to  Isaacs 
▼.  £iarber,  45  Am.  St.  Rep.  780,  ms  to  appropriation  of  water  on  public 
lands. 

Plaintiff's  Evidence  in  rebuttal  cannot  include  such  as  should  have 
been  proved  in  original  case,  p.  509. 
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Cited  to  same  effect  in  Young  v.  Brady,  94  Cal.  130,  where  court  not 
asked  to  allow  plaintiff  to  reopen  case.  Distinguished  in  Kerr  ▼.  Luns* 
ford,  31  W.  Va.  667,  holding  such  evidence  admissihle  for  proponents 
in  will  contest,  as  not  being  abuse  of  discretion. 

Error  in  admitting  evidence  is  cured  by  instruction  to  jury  to  dis- 
regard it,  p.  510. 

Distinguished  in  Juergens  y.  Thorn,  39  Minn.  460,  holding  error  aot 
cured  where  evidence  objected  to  and  no  want  of  injury  shown. 

25  Cal.  511-515.    ESTATE  OF  BOYD. 

Transcript  on  Appeal  should  not  contain  unnecessary  matter,  p.  S12. 

Cited  to  same  effect  in  Harper  v.  Minor,  27  Cal.  112,  criticising  state- 
ment on  appeal. 

Statement  on  Appeal  must  show  grounds  of  appeal,  p.  514. 

Cited  in  Treadwell  v.  Davis,  34  Cal.  605,  94  Am.  Dec  772,  on  point 
that  such  statement  is  proper  and  most  expeditious  method  for  review 
of  questions  of  law. 

25  Cal.  515-520.    TSVIS  ▼.  ELLI& 

Writ  of  Restitution  will  not  be  issued  against  strangers  to  judgment 
or  persons  who  did  not  enter  under  defendant  pending  suit,  p.  518. 

Cited  to  same  effect  in  Wattson  v.  Dowling,  26  Cal.  127,  as  to  tenants 
in  common;  Le  Roy  v.  Rogers,  30  CaL  234,  89  Am.  Dec.  90,  as  to  one 
neither  party  nor  privy;  Long  v.  Neville,  36  CaL  459,  460,  95  Am.  Dec. 
202,  on  point  that  sheriff  may  demand  indemnity  before  dispossessing 
stranger  to  judgment;  Ford  v.  Doyle,  37  Cal.  348,  sustaining  refusal 
to  direct  execution  of  writ  to  persons  in  possession  when  suit  brought, 
but  not  made  parties  thereto;  and  in  Irving  v.  Cunningham,  77  OaL 
54,  as  to  persons  in  adverse  possession  to  all  parties  to  suit  when 
entry  was  not  under  or  in  collusion  with  defendant.  Distinguished  in 
Huerstal  v.  Muir,  64  Cal.  451,  granting  writ  against  defendant's  wifs^ 
whose  possession  presumed  to  be  in  privity  with  husband.  Cited  also 
in  note  to  Howard  v.  Kennedy's  Exrs.,  39  Am.  Dec  313,  and  to  Lee 
Chuck  V.  Quan  etc.  Co.,  15  Am.  St.  Rep.  61,  on  general  subject. 

Injunction  will  not  Lie  against  writ  of  restitution  when  plaintiff, 
owner  of  land,  is  stranger  to  judgment,  and  has  adequate,  etc.,  remedy  at 
law,  p.  518. 

Cited  to  same  effect  in  Le  Roy  v.  Rogers,  30  Cal.  234,  89  Am.  Dec  90» 
where  neither  party  nor  privy;  Nevada  County  etc  Co.  v.  KSdd,  37 
Cal.  307,  denying  injunction  to  restrain  diversion  of  water  when  plain- 
tiff is  in  no  condition  to  use  it;  and  in  Archbishop  v.  Shipman,  69  OaL 
593,  ruling  similarly  as  to  enjoining  execution  sale  which  would  not 
cloud  plaintiff's  title.    Distinguished  in  Williamson  v.  RiyueU,  18  W. 
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Va.  622,  granting  injunction  against  writ  of  habere  facias  possessionem, 
where  relief  at  law  not  adequate.  Cited,  also,  in  note  to  Jerome  ▼. 
Ross,  11  Am.  Dec.  506,  as  to  plaintiff's  necessary  proof  in  injunction  suit. 

25  Oal.  520-581.    PEOPLE  ▼.  LOVE. 

Misjoinder. — Parties  severally  liable  on  bond  need  not  all  be  joined 
in  suit  thereon,  p.  526. 

Cited  to  same  effect  in  People  v.  Evans,  29  Cal.  436,  sustaining  judg- 
ment against  some  defendants  where  no  service  made  on  others  or 
action  dismissed  as  to  others;  Thomas  v.  Anderson,  58  Cal.  100,  holding, 
however,  that  suit  cannot  be  brought  in  superior  court  where  no  defend- 
ant is  liable  for  more  than  three  hundml  dollars;  Hnrlbutt  y.  Saw  Co., 
93  Cal.  58,  as  to  action  on  joint  and  several  contract,  where  severally 
liable;  and  in  Heppe  v.  Johnson,  73  Cal.  270,  as  to  like  action  on  official 
bond;  Kurtz  v.  Forquer,  94  Cal.  93,  holding  sureties  on  joint  and  several 
bond  Uable,  though  bond  not  signed  by  principals;  Irwine  v.  Wood,  7 
Colo.  479,  as  to  several  contract  to  furnish  provisions;  State  v.  Roberts, 
40  Ind.  456,  as  to  action  on  official  bond,  holding  further  as  to  form  of 
judgment  (see  3d  Syllabus  infra);  and  in  Decker  v.  Trilbing,  24  Wis. 
613,  as  to  action  on  joint  and  several  note,  holding  further  as  to  form 
of  judgment. 

Ez-officio  Officer  is  not  merged  with  original  office,  although  sureties 
on  original  bond  as  latter,  are  liable  for  acts  as  former,  p.  528. 

Cited  in  Lathrop  v.  Brittaln,  30  Cal.  684,  on  point  that  under-sheriff 
cannot  act  as  ez-officio  under  taz  collector;  People  v.  Ross.  38  Cal.  77, 
on  point  that  unless  authorized  by  statute,  official  bond  as  sheriff  does 
not  cover  acts  as  ez -officio  sheriff;  to  same  effect  in  Territory  v.  Ritter, 
I  Wyo.  333  (cited  in  Ez  parte  Bergman,  3  Wyo.  405),  as  to  probate 
judge  when  ez-offido  treasurer;  State  v.  McDonald,  4  Idaho,  472,  recital 
in  sheriff's  bond  that  principal  was  elected  when  it  was  given  in  pur- 
auance  of  appointment  of  governor  is  not  sufficient  to  release  sureties; 
distinguished  on  this  point  in  Redwood  City  v.  Grimmenstein,  68  Cal. 
615,  holding  sureties  on  marshal's  bond  liable  for  acts  as  ez-officio  tax 
collector,  under  statute;  State  v.  Laughton,  19  Nev.  205,  on  point  that 
main  office  does  not  become  vacant  for  failure  to  file  bond  required  In  ez- 
officio  office. 

Judgment  on  joint  and  several  official  bond  where  sureties  sign  for 
different  sums,  may  be  separate  as  to  each  surety,  with  provision  that 
total  recovery  shall  not  ezceed  amount  due  on  bond,  head  note,  p.  531. 

Cited  to  same  effect  in  People  v.  Rooney,  29  Cal.  643,  ordering  judg- 
ment modified  accordingly;  and  in  Heppe  v.  Johnson,  73  CaL  270,  making 
same  order;  Butte  v.  Cohen,  9  Mont.  442,  holding  modification  proper, 
so  that  judgment  against  each  surety  should  not  exceed  respective  lia- 
bility; and  in  Custer  County  v.  Albien,  7  S.  Dak.  487,  sustaining  judg- 
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ment  on  several  bond  for  full  amount  as  against  principal  and  for 
respective  liability  as  against  each  surety. 

26  GaL  631-636.    PEOPLE  v.  GARCIA. 

Charge  of  Court  in  writing  will  be  presumed  unless  oral  charge  affirm- 
atively appears  in  record,  p.  636. 

Cited  to  same  effect  in  People  v.  Shuler,  28  Cal.  496;  and  in  dissenting 
opinion  in  Territory  v.  Duffield,  1  Ariz.  Ter.  74,  holding  oral  charge 
erroneous,  although  subsequently  reduced  to  writing  and  filed. 

Indictment  in  language  of  statute  is  sufficient  where  circumstaneea 
of  act  are  alleged,  p.  633. 

Cited  to  same  effect  in  People  v.  English,  30  Cal.  216,  as  to  assault 
with  intent  to  kill;  People  v.  Shaber,  32  Cal.  38,  as  to  breaking  and 
entering;  People  y.  Burke,  94  Cal.  663,  as  to  Espe;  People  v.  Dalton,  68 
Cal.  228,  as  to  violating  sepulture;  and  in  State  v.  Noland,  111  Mo.  487, 
as  to  embezzlement  by  state  treasurer. 

26  Cal.  636-63&    BURSON  ▼.  COWLE& 

Street  Railroads — Overcharge. — ^Appeal  lies  to  county  court  tnm 
judgment  of  Justice  in  action  for  penalty,  p.  687. 

Explained  in  Reed  v.  Omnibus  etc.  Co.,  33  Cal.  219,  holding  oonstittt- 
tional  the  gvant  of  jurisdietion  in  suoh  case  to  justifw's  court. 

26  Cal.  638-646.    MIXCH^LL  y.  HOCKEXX.    86  Am.  Dec.  ,161. 

Giving  of  note  is  not  payment  unless  by  special  agreement,  p.  642. 

Cited  to  same  effect  in  Oomptoir  v.  Dresbach,  78  Oil.  20,  as  to  payment 
by  check,  holding  no  such  agreement  shown;  and  in  Herman  v.  Williams, 
36  Fla.  151,  holding,  hoWever,  acceptance  of  note  effects  extension  of 
time  of  payment  of  debt  and  releases  surety.  Cited,  also,  in  note  on 
general  subject  to  Hanold  v."  Kays,  8  Am.  St.  Rep.  841;  and  to  Kil- 
patrick  v.  Kansas  City  etc.  Co.,  41  Am.  St.  Rep.  761,  as  to  waiver  of 
mechanic's  liens  thereby. 

Sheriff's  Return  on  execution  is  inadmissible  to  show  satisfaction  of 
judgment  by  acceptance  of  notes,  p.  642. 

Cited  in  Hihn  v.  Peck,  30  Cal.  288,  on  point  that  sale  may  be  shown 
by  recital  in  deed,  when  official  duty  was  to  make  such  recital;  and  in 
Barr  v.  Combs,  29  Greg.  402,  holding  return  inadmissible  to  prove  agree- 
ment between  parties  on  execution,  there  being  no  official  act  or  duty. 

Judicial  Sale. — Caveat  emptor  applies  to  execution  sale  of  judgment* 
whether  purchaser  has  notice  or  not,  p.  644. 

Cited  to  same  effect  in  Curtln  v.  Kowalsky,  145  Cal.  436,  assignment 
pf  judgment  need  not  be  filed  or  notice  thereof  given  to  others  who  might 
De  about  to  take  second  assignment;  Southard  y.  McBrown,  63  Gal.  647, 
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where  assignment  of  judgment  not  filed,  and  no  notice  thereof  given; 
Harris  v.  Harris,  64  Cal.  110,  applying  rule  to  purchase  of  personalty 
from  one  who  bought  from  insane  person;  and  in  Cox  ▼.  Palmer,  60 
Miss.  798,  as  to  purchase  from  assignee  for  creditors.  Distinguished  in 
Western  Bank  ▼.  Maverick  Bank,  90  Ga.  342,  85  Am.  St.  Rep.  212  (and 
see  note,  215),  as  to  assignee  of  decree  of  foreclosure,  under  local  stat- 
ute. Cited,  also,  in  note  to  Sehoolfield  v.  Hirsh,  42  Am.  St.  Rep.  454,  as 
to  rights  of  purchaser  of  judgment. 

Assignment  of  Judgment  need  not  be  under  seal,  p.  544. 

Cited  to  same  effect  in  Stoddard  v.  Benton,  6  Colo.  513,  as  to  plead- 
ing assignment;  notes  to  Bank  v.  Loomis,  62  Am.  St.  Rep.  577;  Chil- 
strom  V.  Eppinger,  78  Am.  St.  Rep.  51;  Duncan  v.  Bloomstock,  13  Am. 
Dec.  731. 

26  CaL  545-566.    LAY  t.  VEVILLS. 

Pleading. — Denial  in  conjunctive  that  seizure  was  wrongful  and  un- 
lawful la  argumentative  and  admission  of  fact  of  seizure,  p.  649. 

Cited  to  same  effect  in  Salmon  v.  Olds,  9  Oreg.  489,  as  to  conversion  by 
sheriff. 

EstoppeL — Sheriff's  sale  without  authority  passes  title  if  execution 
debtor  is  present  and  does  not  object  thereto,  p.  550. 

Cited  to  same  effect  in  Turner  v.  Watkins,  31  Ark.  450,  where  defend- 
ant waived  advertisement  and  sought  to  redeem  after  sale.  Dis- 
tinguished in  Black  v.  Vermont  etc.  Co.,  137  Cal.  685,  holding  owner  not 
•stopt^ed  under  facts  stated. 

Prandnlest  Conveyance.--Questions  of  delivery  and  possession  depend 
on  circumstances  of  particular  case,  p.  652. 

Cited  in  Ruggles  v.  Cannedy,  127  Cal.  295,  quoting  Woods  v.  Bugby, 
28  Cal.  472;  Israel  v.  Day,  17  Colo.  App.  210,  holding  erroneous  an  in- 
struction in  contest  of  title  of  personalty,  relative  to  change  of  posses- 
sion, as  against  creditors  of  seller,  which  failed  to  require  sale  to  be 
accompanied  by  immediate  delivery;  Woods  v.  Bugby,  29  Cal.  472,  hold- 
ing sale  of  kiln  of  bricks  fraudulent  for  want  of  change  of  possession; 
and  in  Bassinger  v.  Spangler,  9  Colo.  189,  ruling  similarly  as  to  sale  of 
household  furniture;  and  in  Shauer  v.  Alterton,  151  U.  S.  624,  as  to  sale 
of  stock  of  merchandise  in  storehouse;  and,  ruling  aliter,  in  Williams 
V.  Leech,  56  Cal.  334,  as  to  sale  of  horses;  O'Gara  v.  Lowry,  5  Mont.  433, 
as  to  sale  of  horse  and  wagon;  Tognini  v.  Kyle,  17  Nev.  213,  45  Am.  Rep. 
443,  «8  to  sale  of  ehaiooal  in  pits.  Cited,  also,  in  note  to  Claflin  v. 
Rosenberg,  97  Am.  Dec  846,  as  to  sufficiency  of  delivery. 

General  Citations.— Walters  v.  Ratliff,  10  Okla.  273;  Ctate  v.  Chosen 
Freeholders,  43  N*.  J.  L.  395. 
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25  Cal.  555-563.    HESROIT  t.  HUGHE& 

Conspiracy  is  not  actionable  unless  damage  suffered  from  act  done 
pursuant  thereto,  p.  558. 

Cited  in  Davitt  ▼.  American  Bakers'  Union,  124  GaL  101,  holding  no 
cause  of  action  stated  in  complaint;  More  y.  Finger,  128  Cal.  319,  holding 
ATerment  of  conspiracy  unnecessary  in  action  against  several  defendants 
uniting  or  co-operating  in  damage  alleged;  Dowdell  v.  Garpey,  120  GaL 
170,  as  to  malicious  prosecution  alleged  to  have  been  committed  pursuant 
to  conspiracy;  Taylor  ▼.  Bidwell,  85  Gal.  490,  as  to  conspiracy  for 
malicious  prosecution;  Seyeringhaus  v.  Beckman,  9  Ind.  App.  301,  hold- 
ing conspiracy  to  commit  tort  not  graVamen  of  action  when  it  is  not  by 
law  a  crime;  Hamilton  t.  Smith,  30  Iffich.  231,  holding  ayerment  of 
conspiracy  surplusage  in  action  for  malicious  prosecution;  and  in  Oon- 
tinental  etc  Go.  y.  Board,  67  Fed.  Rep.  322,  denying  injunction  to  preyent 
combination  of  fire  underwriters  when  not  illegal  oonspiiaey  nor 
aooomplishing  purposes  by  unlawful  means. 

Wrongful  Sale  on  execution  creates  no  cause  of  action,  when  yoid  and 
passing  no  title,  p.  562. 
Cited  to  same  effect  in  Minter  y.  Swain,  52  Miss.  178. 

25  Cal.  564-583.    CARPENTIER  y.  ATHERTOIT. 

''Specific  Contract"  Act  ia  not  unconstitutional  aa  opposed  to  L^l 
Tender  Act,  p.  568. 

Cited  to  same  effect  in  Galland  y.  Lewis,  26  GaL  48,  holding,  farther, 
act  operative  as  to  note  payable  in  coin  made  before  passage  whek  soit 
brought  thereafter;  Wallace  y.  Eldredge,  27  CaL  409,  holding  judgments 
included  by  act;  Lane  v.  Gluckauf,  28  CaL  292,  87  Aul  Dec  122,  ruling 
similarly  as  to  optional  contract  to  pay  in  gold  or  in  sum  equal  to 
difference  between  gold  and  currency.  Denied  in  Haas  y.  Misner,  1 
Idaho,  183,  holding  act  unconstitutional  providing  for  payment  of  taxes 
in  gold;  Milliken  v.  Sloat,  1  Ney.  584,  as  to  local  Specific  Contract  Act, 
but  this  case  overruled  in  linn  v.  ^finor,  4  Kev.  462,  citing  main  case 
at  465,  468.  Cited,  also,  in  Carpentier  v.  Small,  35  CaL  357,  on  point 
that  judgment  may  be  made  for  currency  valuation  where  both  valua- 
tions found;  note  to  Adams  v.  Howe,  7  Am.  Dec  223,  among  its  citations 
as  to  constitutionality  of  statutes;  and  to  lane  v.  Gluckauf,  87  Am. 
Dec  127,  on  general  subject.  DistiDguished  in  Howe  v.  Nickenon,  14 
Allen  (Mass.),  406,  denying  specific  performance  of  award  to  pay  in  gold. 

Money  u  Legal  Tender. — ^Evidence  is  inadmissible  of  differenoe  in 
value  of  two  kinds  of  money  made  legal  tender,  p.  575. 

Cited  to  same  effect  in  Poett  v.  Stems,  31  CaL  80,  reversing  judgment 
of  foreclosure  directing  sale  for  money  generally  when  note  as  ehaaged 
provided  gold  payment. 
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26  C2al.  684-680.    BODLEY  y.  F£KGUSON.    8.  C.  30  Gal.  611. 

Record  on  Appeal  iniiat  oontain  papers  used  in  coiirt  below  on  hear* 
log,  p.  684. 

Cited  to  same  effect  in  People  v.  Center,  61  CaL  196,  dismissing  appeal 
from  order  subsequent  to  judgment  when  presented  on  record  on  appeal 
from  judgment,  this  case  being  modified,  however,  in  Sharon  y.  Sharon, 
68  Gal.  338. 

26  CaL  686-687.    IN  RK  ESTATE  OF  CASS. 

ReYocation  of  Letters  can  be  had  only  by  persons  named  in  statute, 
p.  687. 

Cited  to  same  effect  in  Estate  of  Shiels,  120  CaL  849,  denying  right  to 
nominee  of  wife,  under  oode. 

Administration, — ^Nominee  can  he  appointed  only  In  case  of  vacancy 
in  administration,  p.  687. 

Cited  in  Estate  of  Healy,  122  Gal.  164,  holding  section  1379,  Code  of 
CSvil  Procedure,  to  have  same  construction  aa  section  66,  Practice  Act, 
construed  in  main  decision. 

26  CaL  687-691.    FOX  Y.  FOX. 

Divorce. — ^Proof  of  marriage  is  not  necessary  where  alleged  and  not 
denied,  p.  689. 

Cited  to  same  effect  in  Williams  v.  Williams,  63  THs.  71,  63  Am.  Rep. 
261,  as  to  default  judgment;  Glopton  v.  Glopton,  UN.  Dak.  217,  when, 
in  divorce  complaint,  fact  of  marriage  was  alleged,  admitted  in  answer 
ami  testified  to  by  plaintiff,  corroboration  unnecessary.  Distinguished 
in  Bennett  v.  Bennett,  28  Gal.  602,  as  to  proof  of  residence. 

Finding  is  Unnecessary  aa  to  fact  not  in  issue,  p.  690. 

Cited  in  in  re  Cook,  77  CaL  230,  11  Am.  St.  Rep.  274,  on  point  that 
findings  unnecessary  in  case  of  default;  McCormick  v.  largely,  1  Mont. 
162,  on  point  that  reference  or  accounting  unnecessary  in  suit  to  recover 
share  of  profits,  when  amount  of  profits  all^ped  and  not  denied;  and  in 
Anderson  v.  Alseth*  8  S.  Dak.  248,  as  to  material  allegations  of  com- 
plaint admitted  in  answer. 

25  Oil.  691-693.    XIESSKI  Y.  MATHEWS. 

Legal  Tender  Act  is  oonstitutional,  p.  692. 

Cited  to  same  effect  in  Belloc  v.  Davis,  38  Gal.  264,  aa  to  note  and 
mortgage,  following  main  case  on  principle  of  stare  decisis. 

25  Gal.  693-698.    CLABKB  y.  HUBES. 
Adverse  Posaesiion  does  not  create  vetted  title  when  statute  of  Ifml* 
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iations  amended  pending  holdings  untU  expiration  of  period  fixed  by  new 
act,  p.  5M. 

Cited  to  same  effect  in  dissenting  opinion  in  C.  P.  etc.  Co.  v.  Shackel- 
ford, 63  Cal.  268,  main  opinion  holding  amendment  not  retroactive;  and 
in  Huffman  v.  Uall,  102  GaL  31,  construing  amendment  to  Political  Code, 
section  2619,  as  to  creation  of  highway  hy  user. 

General  DeniaL — Equitable  estoppel  cannot  be  pleaded  under,  p.  597. 

Cited  to  same  effect  in  Davis  v.  Davis^  26  Cal.  39,  85  Am.  Dec.  165; 
Carpy  v.  Dowdell,  116  CaL  687;  and  Parliman  v.  Young,  2  Dak.  184, 
holding,  further,  objection  to  pleading  waived  by  failure  to  object  to 
evidence  offered  thereunder;  McKeen  v.  Naughton,  88  Cal.  467,  as  to 
estoppel  to  deny  jurisdiction  of  court;  and  in  De  Votre  v.  McGerry,  1ft 
Colo.  472,  22  Am.  St.  Rep.  430,  as  to  estoppel  in  regard  to  title  to 
property;  Muldoon  v.  Brown,  21  Utah,  126,  applying  rale  to  proof  of 
fraud;  note  to  Tyler  v.  Hall,  27  Am.  St.  Rep.  344,  on  general  subject. 

Rulings  upon  Admission  of  Evidence  may  be  justified  by  respondent 
upon  any  ground  on  appeal,  whether  specially  urged  at  trial  or  not; 
filter  aa  to  appellant's  objections,  p.  598. 

Cited  to  same  effect  in  Davey  v.  S.  P.  Co.,  116  Cal.  330,  S31,  holding 
reasons  for  ruling  immaterial;  Frank  v.  Pennie,  117  CaL  256,  aa  to 
appellant's  objections;  and  in  Fisk  v.  Outhbert,  2  Mont.  599,  applying 
last  principle  to  argument  on  appeal  inconsistent  with  answer  below. 

General  Citation.— Butte  etc.  M!n.  Co.  t.  Montana  etc  C9o.,  26  Moat. 
45. 

25  CaL  598-601.    HAGAR  y.  MEAD. 

Appeal  Dismissed  for  failure  to  file  transcript  will  not  be  restored 
unless  for  good  cause  shown,  p.  600. 

Cited  to  same  effect  in  Dorland  v.  McGlynn,  46  CaL  18,  denying  resto- 
ration where  affidavit  does  not  show  substantllil  errors  below;  and  in 
Lightle  V.  Ivancovich,  10  Nev.  42,  43,  ruling  similarly  where  no  reaaon- 
able  diligence  shown ;  Jacobs  v.  Shenon,  4  Idaho,  343,  on  motion  to  rm- 
state  cause  upon  calendar  once  dismissed  for  failure  to  file  and  serve 
transcript  and  briefs  in  time,  affidavits  tending  to  excuse  laches  am  too 
late;  Corinne  etc.  Co.  v.  Johnston,  5  Utah,  149,  diamiBsing  appeal  for 
failure  to  file  transcript  in  time. 

25  Cal.  601-604.    PEOPLE  y.  EASTMAN. 

Judgment  for  Debt  and  foreclosure  of  securing  mortgage  Is  taxable 
'la  county  of  creditor's  residence,  p.  603. 

Cited  in  Germania  etc.  Co.  v.  San  Francisco,  128  GaL  693,  and  Estate 
of  Fair,  128  CaL  613,  on  point  that  mortgage  securing  bond  issue  evi- 
dences no  debt  until  the  bonds  kn  put  intJB  dreulation;  Comptoir  y. 
3oar4,  52  leu  Ann.  1329,  noted  ^der  ?alkner,  v.  Hunt,  16  CaL  167; 
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Ruckgaber  t.  Moore,  104  Fed.  950,  quoting  In  re  State  Tax,  82  U.  S. 
300;  note  to  Buck  t.  Miller,  62  Am.  St.  Rep.  457,  458,  on  general  subject; 
People  v.  Whartenbv,  38  CaL  467,  and  Holland  v.  Boaid,  15  Mont.  462, 
as  to  debt  secured  by  mortgage,  not  foreclosed;  San  Franciscp  v.  I^ux, 
64  CaL  484,  holding  money  of  estate  of  decedent  taxable'  in  county  of 
last  residence,  though  deposited  elsewhere;  Commissioners  v.  Cutter,  3 
Colo.  351,  holding  note  to  California  creditor  not  taxable  in 
Colorado,  thought  secured  by  trust  deed  of  property  there;  and  on  same 
point  conversely  in  Darcy  v.  Darcy,  61  N.  J.  L.  143;  Kingman  Co.  v. 
Leonard,  57  Ean.  536,  57  Am.  St.  Rep.  350,  as  to  judgment  recovered  in 
Kansas  courts  in  favor  of  nonresident;  Dykes  v.  Mortgage  Co.,  2  Kan. 
App.  226,  upon  facts  similar  to  those  of  main  case;  Klein  v.  French,  57 
Miss.  670,  discussing  respective  rights  of  principal  and  ancillary  adminis- 
trator over  debts  due  decedent;  Street  Railroad  Co.  v.  Morrow,  87  Tenn. 
437,  holding  unconstitutional  an  act  compelling  corporations  to  reserve 
from  dividends  due  bondholders^  amount  of  taxes  imposed  on  such  bonds, 
though  secured  by  mortgage  of  local  property;  State  Tax  on  Foreign- 
held  Bonds,  15  Wall.  324,  on  similar  facts;  San  Francisco  v.  Mackey,  10 
Sawy.  440,  22  Fed,  Rep.  608,  as  to  solvent  credits  of  local  corporation 
due  nonresidents,  when  not  secured  by  mortgage  or  trust  deed;  and  in 
Jack  v.  Walker,  70  Fed.  Rep.  142,  as  to  debt  due  nonresident,  though 
secured  by  local  mortgage  and  in  hands  of  local  agent  (but  see  as  to  last 
point  Finch  v.  York  County,  19  Neb.  52,  56  Am.  Rep.  742,  distinguishing 
main  case).  Distinguished,  also,  in  People  v*  Home  etc.  Co.,  29  Cal.  546 
(cited  in  San  Francisco  v.  Lux,  64  Cal.  483),  holding  state  bonds  owned 
and  deposited  locally  by  foreign  insurance  company  taxable  locally;  and 
City  V.  Lewis,  109  Mich.  160,  holding  credits  vested  in  local  trustees 
taxable  locally,  although  held  in  trust  for  nonresidents.  Cited,  also, 
in  note  to  New  Albany  v.  Meekin,  56  Am.  Dec.  529,  as  to  taxation  of 
mortgage  debts. 

25  Cal.  604-619.    GSEELY  v.  TOWNSSND. 
Federal  Courts  cannot  be  regulated  by  state,  either  as  to  jturisdlctioB 

or  manner  of  its  exercise,  p.  613. 

Cited  to  same  effect  in  Lincoln  etc.  Co.  v.  District  Court,  7  N.  Mex. 
605,  holding  imconstitutional  act  for  removal  of  causes  from  federal 
to  territorial  court. 

Pueblo  Lands  of  San  Francisco  cannot  be  alienated  in  any  manner 
other  than  that  prescribed  by  legislature,  p.  616. 

Cited  to  same  effect  in  San  Francisco  v.  Canavan,  42  Gal.  556,  sus- 
taining act  for  sale  of  city  hall  lots;  and  see,  also,  Carleton  v.  Townsend, 
28  Cal.  224. 

25  Cal.  619-631.    SKBED  v.  OSBOSN.    S.  C.  Sneed  v.  Woodward,  30 
Cal.  433. 
Boundary  Line  agreed  upon  by  adjoining  owners  binds  both  when 
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acquiesced  in  for  at  least  period  established  for  adverse  possession,  p. 
626. 

Cited  in  Western  Union  Oil  Oo.  t.  Kewlove,  146  Gol.  774;  Nathan  t. 
Dierssen,  134  CaL  286,  but  holding  rule  inapplicable  to  parol  agreement 
to  transfer  without  consideration  on  strip  of  land  not  in  dispute; 
Dierssen  t.  Nelson,  138  CaL  308,  400,  holding  possession  thereafter  not 
held  under  parol  transfer;  Columbet  t.  Pacheoo,  48  Cal.  397,  where 
division  fence  established  sixteen  years;  Biggins  ▼.  Champlin,  69  CaL 
117,  where  line  agreed  upon  between  plaintiff's  grantor  and  defendant 
acquiesced  in  for  eighteen  years;  Cooper  v.  Vierra,  69  Oal.  283,  where 
established  by  plaintiflT  and  defendant's  grantor  and  acquiesced  in  for 
twelve  years;  Johnson  v.  Brown,  68  CaL  893,  where  acquiesced  in  by 
parties  to  action  for  eigjit  years;  White  v.  Spreckels,  76  Cal.  616,  as  to 
like  acquiescence  for  ten  years;  Hughes  v.  Wheeler,  76  Cat.  2S4,  holding 
estoppel  in  pais  established  by  facts;  Burris  v.  Fitch,  76  CaL  396,  where 
acquiescence  for  sixteen  years  by  parties  now  complaining,  although  no 
avowed  consent  to  establishment  of  line  shown;  CDonnell  v.  Penney, 
17  R.  I.  166,  167,  upon  similar  facts,  where  acquiescence  by  grantors  of 
both  parties  for  twenty -five  years;  Gwynn  v.  Schwartz,  32  W.  Va.  500, 
as  to  like  acquiescence  for  fourteen  years;  and  in  Brown  v.  Leete,  6 
Sawy.  338,  2  Fed.  Rep.  446,  as  to  acquiesceuce  by  plaintiff's  grantor  for 
six  years,  coupled  with  acts  in  pais.  Distinguished  in  Irvine  v.  Adler, 
44  CaL  662,  where  line  was  intended  to  be  merely  temporary;  and  in 
Quinn  v.  Windmiller,  67  CliL  464,  on  similar  facts.  Cited,  also,  in  Traett 
V.  Adams,  66  CaL  228,  holding  agreement  aa  to  division  line  admisaible 
as  to  construction  of  deed  between  parties;  and  in  note  to  Smith  v. 
Dudley,  13  Am.  Dec.  224,  as  to  parol  agreements  for  fixing  boundaries. 

Adverse  Possession  will  create  title  although  party  dispossessed  acted 
under  ignorance  or  mistake  as  to  his  rights,  p.  626. 

Cited  to  same  effect  in  McCormick  v.  Silsby,  82  CaL  76,  where  dis- 
possession of  homestead  property  made  on  request  of  disseisor  and  with- 
out objection,  through  ignorance  of  both  as  to  title. 

General  Objection  to  Evidence  is  bad,  if  evidence  admissible  for  any 
purpose,  p.  627. 

Cited  to  same  effect  in  Rush  v.  French,  1  Ariz.  Ter.  126,  where  no 
specific  objection  offered;  City  v.  Albertose,  8  Mont.  604,  as  to  general 
objection  of  incompetency;  State  v.  Soule,  14  Nev.  455,  holding  genemi 
objection  good  where  evidence  inadmissible  for  any  purpose;  and  ia 
Kent  V.  State,  42  Ohio  St.  430,  holding  admission  under  general  objection 
not  reversible  error  unless  no  material  part  of  evidence  admissible  fdr 
any  purpose. 

Rule  of  '*Law  of  Case"  does  not  apply  to  facts  found  by  supreme 
court,  p.  628. 

Oited  to  same  effect  in  People  v.  Hamilton,  103  CaL  406,  applying  rule 
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to  new  points  of  law  raised  on  retrial;  Wallace  t.  Siason,  114  CaL  48,  aa 
to  insufficiency  of  evidence  to  support  decision. 
General  CiUtion.— Miller  ▼.  Mills  County,  111  Iowa,  669. 

26  Cal.  631-634.    ATHEAItir  ▼.  POPPE. 

State  School  Land  Warrants  cannot  be  located  on  public  land  occu- 
pied by  pre-emptioners,  p.  634.    • 

Cited  in  note  to  Terry  y.  Megerle,  86  Am.  Dec  93,  on  location  of  state 
warrants. 

25  OaL  635-663.    PEOPLE  Y.  COON. 

Mandamus  will  lie  to  compel  supervisors  to  carry  out  compromise  as 
to  subscription  to  railroad  bonds,  p.  644. 

Cited  to  same  effect  in  People  ▼.  Ban  Francisco,  36  Cal.  604,  awarding 
writ  to  compel  street  work,  although  some  matters  of  detail  left  to  dis- 
cretion ot  board;  People  v.  Board,  27  Gal.  674»  678,  construing  acts 
referred  to  in  main  opinion;  Talcott  v.  Pine  Grove,  1  Flipp.  136,  Fed. 
Gas.  No.  13,735,  noted  under  Pattison  v.  Board,  13  OaL  175;  Leavenworth 
Co.  V.  Miller,  7  Kan.  506,  12  Am.  Rep.  440,  and  Harcourt  v.  Good,  39  Tex. 
472,  discussing  constitutionality  of  'Hailroad  Aid"  Acts;  and  in  David- ^ 
son  Go.  V.  01  will,  4  Lea  (Tenn.),  35,  as  to  power  of  municipality  to 
compromise  claims  against  it. 

Members  of  Municipal  Corporation  have  no  vested  rights  in  its  prop- 
erty distinct  from  those  of  corporation  itself,  p.  648. 

Cited  to  same  effect  in  Wells  v.  Cole,  27  Ark.  612,  discussing  deviation 
of  funds  raised  by  tax  for  specific  purpose. 

Powers  of  Municipal  Corporation  are  derived  entirely  from  legisla4;ive 
enactment,  p.  649. 

Cited  to  same  effect  in  San  Francisco  v.  Ganavan,  42  Gal.  557,  as  to 
tenure  of  pueblo  lands  held  in  trust;  and  in  State  v.  Rosenstock,  11 
Nev.  140,  as  to  act  making  certain  county  officers  ex  officio  officers  of 
city  also.  Distinguished  in  New  Orleans  etc.  Co.  v.  New  Orleans,  30  La. 
Ann.  (pt.  2)  1376,  discussing  tax  for  drainage  districts  and  holding 
alteration  of  charter  by  legislature  invalid  when  prejudicial  to  vested 
rights  of  others. 

Rehearing  in  Supreme  Court  of  matter  within  original  jurisdiction 
can  be  had  only  on  motion  for  new  trial,  p.  652.  • 

Distinguished  in  In  re  Philbrook,  108  CaL  15,  holding  motion  not 
proper  as  to  disbarment  proceedings,  imder  new  constitution;  and  denied 
in  People  v.  George,  2  Idaho,  849,  in  mandamus  proceedings,  holding  i 
trials  confined  to  questions  of  fact. 

25  Gal.  653657.    GREGORY  v.  HAWORTH. 
Pleadings  and  proofs  must  agree,  p.  656. 
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Ciied  to  same  effect  in  Miller  v.  Halleck,  9  Colo.  554,  denying  relief 
to  plaintiff  other  than  as  alleged;  and  in  Bender  t.  Bender,  14  Dreg. 
.355,  3  Am.  St.  Rep.  737^  as  to  decree  in  equity  not  sustained  by  theory 
alleged  in  bilL 

Assignor  in  fraud  of  creditors  cannot  recover  property  from  assignee, 
p.  656. 

Cited  to  same  effect  in  Davis  t.  Mitchell,  34  Cal.  90,  denying  right 
of  maker  of  note  given  in  fraud  of  payee's  creditors,  to  show  such  fraud 
as  against  purchaser  thereof  on  execution  against  payee.  Distinguished 
in  Vitoreno  v.  Corea,  92  CaL  72  (cited  from  argument  of  counsel ),  hold* 
ing  parties  not  in  pari  delicto. 

Assignment  taken  with  knowledge  of  fraud  is  invalid  as  to  assigiior'a 
creditors,  p.  657. 

Cited  to  same  effect  in  Keeling  v.  Hoyt,  81  Keb.  466,  holding  vob 
unrecorded  deed  valid  m  to  mbseqneat  mortgafse  with  notieaw 
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